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Punjab (Jan) 65 
Sunil Batra v. Deihi Administration : See. 


(Oct) 1325 
P Batra v. Union of India : See (Oct) 
Sunil Dutt v. Union of India (Jan) 63 
eer Sah v. State of Bihar : See (Jan) 


Suraj Ma! Kailash Chand v. Union of India 
(Feb) 130 
Surat Lal v. State of Madhya Pradesh 
(Aug) 1224 
Suresh Chand v. Gulam Chisti : See (Aug) 
1230 (2) 
Tarkunde V. M. v, 


Union of India: 
. (Feb) 149 See 
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Thakor Mulchandani v. Assistant Secretary 

to the Govt. of Maharashtra (Aug) 1221 

Thakur Narain Singh v. State of Rajasthan 

(May) 979 

Yhan Singh Tyagi v, Union of India : See 
(Mar) 710 


Thrity Hoshie Dolikuka v. Hoshiam Shava- 
kasha Dolikuka (Sep) 1276 
Tukaram Dnyanu Gurav v, State of Maha- 


rashtra (Jan) 59 
Yrade Links Limited, New Delhi v. State 
of Uttar Pradesh (Jun) 1137 


Udhawan S. C. v. Punjab University l 

(Aug) 1212 

Ujagar Singh v. State of Punjab : See (Oct) 
1325 

Umesh Chandra v. State of Rajasthan 


(Jun) 1057 
Union of India v. Gurnam Singh 

(Sep) 1265 
Union of India v. Jagdish Prasad 

(Mar) 773 
Union of India v. Mario Cabral e Sa 

(Mar) 691 
Union of India v. V. B. Raju (Jul) 1174 


United Commercial Syndicate, Allahabad v. 
U. P. State Sugar Corporation Ltd. : See 
(Mar) 786 3 

vV. T. Khanzode v. Reserve Bank of Indis 

{Apr} 917 

Vasant Kumar Pandit Dr. v. Union of India 
See (Mar) 710 

Ved Prakash Wadhwa v. Vishwa Mohan . 

(Mar) 816 

Vellaswamy V. v. Inspector General of Po- 
lice, Tamil Nadu, Madras (Jan) 382 

Veena Kapoor v., Varinder Kumar 

(Mar} 792 

Vijay Kumar v. State of J. & K 

(May) 1023 
Wadhya Mal v. Prem Chand Jain 
(Jan) 18 

Western Coalfields Ltd. v. Special Area 

Development Authority, Korba 


(Mar) 697 
Wing Commander, Y. Kumar v. Union of 
India (Jun) 1064 


Workmen of M/s. Williamson Magor and 
Co, Ltd. v. M/s. Williamson Magor & Co. 
Ltd. (Jan) 78 

Youssuf Abbas v. Union of India 

(Jul) 1170 





SUBJECT INDEX 


Administrative Law 


me —Biag we See Constitution of India, Arti- 
cle 32 (Jan) 65B 


--—Independence of judiciary —- See Con- 
stitution of India, Pre. (Feb) 149 
—-—Statutory Corporation — Ambit of 
powers — See Reserve Bank of India Act 
(1934), S. 58 (Apr) 817 C 


All India Service (Leave) Rules (1955) © 
»-—R, 20-B — See High Court Judges (Con~ 
ditions of Service) Act (1954), S. 3 

(Sep) 1265 


Andhra Pradesh Excise Act (17 of 1968) 
»—S, 34 (a) & (i) — See Criminal P. C. 
1974), S. 401 (Nov) 1492 


Andhra Pradesh Land Ercroachment Act 
(3 of 1905) 


—5Ss, 8 (1), 7 — Power of Government to 
evict summarily a person committing en- 
croachment — Duration of encroachment is 
not decisive. (1978) 1 Andh LT 88 and AIR 
1971 Andh Pra 382, Overruled; Writ Petns. 
Nos. 905 and 796 and 922 cf 1975. D/- 30-6- 
1977 (Andh Pra), Reversed (Jun) 1081 B 


——Ss, 6 (1), 7 — Person in unauthorised 
occupation of Government land — Power 
of Government to evict summarily — Can- 


not be resorted to in cases where compli- 
cated questions of title arise for decision 
(Jun) 1081 A 


n——S, 7 — See Ibid, S. 6 (1) (Jun) 1081 A,B- 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973} 
See under Tenancy Laws, 


Andhra Pradesh State and Subordinate 
Service Rules 


~——R, 10 (a) (i) G) — See Constitution of 


India, Art, 320 (3} Proviso (Dec) 1555 


Arbitration Act (10 of 1940) 


m=—S. 34 — "Taking any other step in the 
proceedings” — Does not include each and 
every step — Intention to waive benefit of 
arbitration agreement and to proceed with 
suit must be displayed — Defendant con- 
testing interlocutory orders or filing appli- 
cation for setting aside ex parte interim in- 
junction — Does not disentitle party from 
claiming stay, AIR 1943 Cal 484, AIR 1966 
Cal 315, AIR 1949 Mad 582, AIR 1970 Mad 
323, AIR 1977 Mad 189 and AIR 1978 Andh 
Pra 289, Overruled; C, R. No. 696 of 1381. 
D/- 20-11-1981 (Madh Pra), Reversed 

{Oct) 1302 A 
——9. 34 — Stay of proceeding — Plea that 
application did not contain averment thar 
applicant was ready and willing to do ne- 
cessary things for proper conduct of arbi- 
tration —- Cannot be raised for first time 
in revision (Oct) 1302 B 

Army Act (46 of 1956) 

——§. 2 — See Constitution of India, Arti- 
cle 5 . (Nov) 1413 G 
—S, 21 — See Constitution of India, Arti- 
cle 21 YNov} 1413 B 
——~$, 130 — Army Rules, J950, R. 44 — 
Constitution of Court-martia] e= Require~ 
ment of asking accused whether he objects 
to any officer of Court is mandatory 

(Novy 1413 D 
——§, 153. — Punishment under Act — No 
appeal or review provided under Act — It 


is serious lacuna — Confirmation proceed- 
ing under Section 153 is not sufficient 
(Nov) 1413 H 


-Army Rules (1954) 
——R. 19 — See Constitution of tndia, Arti- 
cle 21 (Nov) 1413 B 
———R. 20 -- See Constitution of India, Arti- 
cle 21 (Nov) 1413 B 


~. 
- 


Army Rules (enntd.) 
——R. 21 —' See Constitution of India, Arti- 
cle 21 (Nov) 1413 B 
——R 22 — See Ibid, R. 25 (Nov) 1413 & 


-—R 23 — See 
(1) Ibid, R. 25 © (Nov) 1413 E 
(2) Ibid, R. 180 (Nov) 1413 F 
——R. 24 — See Ibid, R. 25 (Nov) 1413E 
——Rr. 25, 22, 23, 24 and 37 — Trial of of- 
ficer by Court-martial — Compliance of 
Rr, 22, 23 and 24 is not necessary unless 


there is request from officer —- Rules are 
not violative of Art. 21 of Constitution 
(Nov) 1413 E 


=—R. 37 — See . 
(1) Ibid, R. 25 (Nov) 1413 E 
(2) Ibid, R. 180 (Nov) 1413 F 
——Rr. 40 and 187— Composition of Court- 
martial — Requirements — Word ‘corps’ — 


Restricted meaning has to be given — Word. 


‘corps’ does not mean ‘army corps’ 
(Nov) 1413 C 

| ——R. 44 — See Army Act (1950), S. 130 

Se (Nov) 1413 D 
—Rr. 180, 23 and 37 — Trial by court- 
martial — Prior inquiry by Court of In- 
quiry not obligatory (Nov) 1413 F 
——R. 187 — See Ibid, R. 40 (Nov) 1413 C 
Assam Land (Requisition and Acquisition) 
l Act (25 of 1948) 


=—Ss 4 and 7 (3) (b) — Land Acquisition 
Acquisition of land- 


Act (1894), S. 23 — 
under State Act — Solatium must be paid 
as is payable in case of acquisition of land 
under Land Acquisition Act (Aug) 1214 
—=———S, 7 (3) (b) — See Ibid, S. 4 

' . (Aug) 1214 


Bihar Essential Articles (Disvlav of Prices . 


and Stocks) Order (1977) 
——Sch. 1, Item 1 — See Essential Commo- 
dities Act (1955), S. 3 (Jan) 58 
-_—Sch. 1, Item 24 — See Essential Com- 
modities Act (1955), S.3 . (Jan) 58 


Bihar Home Guards Act (20 of 1947) 
——S. 13 — See Bihar Home Guards ‘Rules 
(1948), R. 5 Son (Nov) 1394 

Bihar Home Guards Rules (1948) 
——~—R. 5 — Applicability — Petitioner ap- 
pointed as Company Commandant, Home 
Guards on 1-3-1949 — His removal from 
service by Commandant General — -Whe- 
ther amounted to removal by authority 
lower in rank than appointing authority 

` (Nov) 1394 

Bihar Land Reforms- (Fixation of Ceiling 
' Area and Acquisition of Surplus 7 

Land) Act (12 of 1962) l oe 
See under Tenancy Laws. 
Bihar ‘Private Medical Colleges (Taking 

Over) Act (5 of 1978) 

See under Education. 

Bombay Hereditary Offices Act (3 of 1874) 

——S. 4 — See 
(1) Hindu Law — Impartible estate . 
(Apr) 887 A 

(2) Tenancy Laws — Bombay Pargana 

and Kulkarni Watans Abolition Act 

(1950), S. 3 (Apr) 887 B 
—_—S. 15 — See Tenancy Laws — Bombay 
e Pargana_ and Kulkarni Watans Abolition 

Act (1950), S. 3 ___ _. (Apr) 887 B 


operate as res judicata in subsequent 
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Bombay High Court Appellate Side 
_ Rules (1960) : 
See under High Court Rules and Orders. 


Bombay Merged Territories Miscellaneous 


_ Alienation Abolition . Act (22 of 1955) 

See ‘under Tenancy Laws. 

. Bombay Pargana and Kulkarni Watans 
Abolition Act (60 of 1950) 

See under Tenancy Laws. 


Bombay Rationing Organization (Fixation 
of Seniority) Rules (1968) 
~—-R. 4 — See Constitution of India, Arti- 


cle 309 (Jan) 101 
——R. 7 Proviso — See Constitution of 
India, Art. 309 f (Jan) 101 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 
See under Houses and Rents. 
Bombay Tenancy and Agricultural Lands 
(Gujarat Amendment) Act (16 of 1960) 
See under Tenancy Laws. 


Central Civil, Services (Revised Pay) 
Rules (1973) : 
=R, 7 — Fixation of initial pay in revis- 
ed scales — Petitioners, Radio 
Grade III (Naik), exercised their option in 
favour of revised pay scales — They were 
paid a salary of Rs. 250/- with a special 
pay of Rupees 30/- — Refixation in revis- 
ed pay scale of Rs. 225-308 and deduction 

of excess amount paid earlier — Valid 
(Sep) 1253 

Children Act (60 of 1960) 


w, 18 — Juvenile offender — Must be 
detained in children’s home or other place 


of safety and not in jail — Inihibition 
against detention of child in jail — Nature 
.of (Mar) 806 B 


C. P. & Berar Municipalities Act 
(2 of 1922) - 
See ‘under Municipalities. “2 
C. P. & Berar Revocation of Land Revenue 
Exemptions Act (27 of 1948) 
——S, 5 (3) (ii) — Jagirdars of Timarni, 
not Ruling Chief under Peshwas or Scindias 
—- British Government never recognised 
them as such — They were not entitled to 
pension under S. 5 (3) (ii) (Aug) 1201 A 
Civil Procedure Code (5 of 1908) ~ 
nme 9 —- See also — 


_(1) Co-operative Societies — U. P. Co- 
operative Societies: Act (11 of 1966), 

S$. 70 (Jan) 120 

(2) Merchant Shipping Act (1958), S. 119 

` (Jul) 1173 
mS., 10 — See Constitution of India, Arti- 
cle 133 (Jan) 83 


eD, 1] — Res judicata — Finding as to 
title by Small Cause Court — Does not 
suit 
for determination of interest in immovable 
property (Jan) 20 A 
mD, 25 — Power of Supreme Court to 
transfer suit from a court in one State . to 
Court in another State — Propriety ' 
(Jan) 52 

D, 47 — See 
(1) Specific Relief Act (47 of 1963), S. 22 
(Apr) 818 
` (2) Transfer of Property Act (1882), Sec- 
tion 1050 .. (Mar) 813 


er ered 


Operators 


af 
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Civil P. C., (conid.). 
. —SȘS. 51, O. 21, R. 35 (3) — Decree for 
eviction — Execution of — Auction sale by 
Court — ebjecuons — Maintainability . 
(Mar) 709 
——Ss. 96, 100 — Appeal — Failure of ap- 
pellant to file Vakalatnama in ‘spite of 
Court’s instruction — Amounts to non- 
compliance with procedural directions — 
Involves negligence — ` Appellant directed 
to pay costs to respondents (Jan) 60 
——S. 100 — See Ibid, S. 96 (Jan) 60 
——Ss. 100 to 101 — See also Constitution 
of India, Art. 136 (Aug) 1193 
——Ss. 100 and 101 — Concurrent finding 
of fact — It is not open to the High Court 
to reappreciate evidence and substitute its 
own conclusions in place of those entered 
by the lower courts. Second Appeals Nos. 
719 and 826 of 1967, Reversed. (Mar) 679 
——S, 115 — See Arbitration Act (1940), 
S. 34 (Oct) 1302 B 


——S. 115 and O. 6, R.17 — Revision — 
Interference —- Amendment of plaint al- 
lowed — Amendment not barred by limi- 
tation —— No irreparable injury or injustice 
caused to opposite party — No jurisdic- 
tional error involved —— Held, High Court 
in exercise of its power, of revision should 
not have interfered with order allowing 
amendment 
——S. 146 — See Ibid, O. 22, R. 10 
' (May) 989C 
——S, 148 — See Tenancy Laws — Tamil 
Nadu Cultivating Tenants Protection Act 


(25 of 1955), S. 3 (4) (a) & (b) (Feb) 137 A 
——S. 151 — See Constitution of India, 
Art. 133 (Jan) 83 


0, 2, R, 2 — See Specific Relief Act (47 
of 1963), S. 22 (Apr) 818 
——O. 6, R. 16 — Representation of the 
People Act (1951), S. 100 (1) (d) (iv) — Pe- 
tition striking out of pleadings — Direction 
for deletion of certain paras of petition — 
Grounds for, being non-disclosure of mate- 
rial facts sufficient to give rise to cause of 
action (Dec) 1559 B 

—— 0. 6 R. 17 — See also Ibid, S. 115 
(Jan) 17 


——O 6, R. 17 — Application for amend- 
ment of written statement, allowed partly 
— Rejected part having bearing on ques- 
tion to be decided — Rejection of such part 
— Held, erroneous. 1980 (UP) RCC 599 Re- 
versed (Jan) 24 


—~-O. 9, R. 13, Explanation — Ex parte 
decree —— Remedies of defendant — Impact 
of explanation. AIR 1982 Delhi 71, Revers- 
ed (Nov) 1397 


——O, 10, R. I — See Houses and Rents — 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act (1972), S. 20 (4) 

l (Mar) 816`A 
——O. 14, R. 1 (5) -~ See Houses and 
Rents — U. P. Urban Buildings (Regulation 


of Letting, Rent and Eviction) Act (1972), 
S. 20 (4) (Mar) 816 A 
——-O. 19, R. 3 — See Constitution of India, 
Art. 32 (Jan) 85 B 


——O. 21, R. 29 — Court which has passed 
decree alone has power to stay its execu- 


(Jan) 17 


Civil P. C. (contd.) 
tion — Suit for recovery of possession of 
property belonging to Math decreed by 


‘Munsif — Decree finally affirmed by Sup- 


reme Court — Order of Civil Judge allow- 
ing defendant’s application for.stay of exe- 
cution, held, was nullity and violative of 


Art, 141 (Mar) 686 
—O, 21, R. 35 (3) — See Ibid, S. 51 

l (Mar) 708 
——Q, 21, Rr. 72, 92 and 94 — Auction- 


purchaser, decree-holder himself —— Setting 


aside of decree in appeal — Auction-pur- 

chaser, if entitled to any protection 
(May) 989 E 

—-——O. 21, R. 92 — See . 
(1) Ibid, O. 21, R. 72 (May) 989 E 
(2) Ibid, O. 22, R. 10 (May) 989 C 

-—O. 21. R. 94 — See 

(1) Ibid, O. 21, R. 72 (May) 985 E 
(2) Ibid, O. 22, R. 10 (May) 989 C 
——O, 22, R. 4 — See also Ibid, O. 34, R.1 
(Jan) 121 5 
-——QQ. 22, Rr, 4, 11 —- Appeal — Abatemert: 


of — Party already on record sufficiently 
representing property of deceased respon- 
dent -- No necessity of application to bring 
him as legal representative of deceased on 
record (May) 948 (1) 
——QO, 22, R. 10, S., 146; O. 21, Rr. 92, '94 — 
Sale of suit property in favour of decree- 
holder auction~purchaser confirmed and sale 


certificate granted -~- His application under 
O, 22, R. 10 in another redemption suit — 
Maintainability (May) 989 C 


—— oO, 22, R. 11 — See Ibid, O. 22, R. 4 
(May) 948 (1) 
0. 23, R. 1 — See Constitution of India, 
Art, 133 (Mar) 789 
—--O. 23, R. 4 — See Transfer of Property 
Act (1882), S. 105 (Mar) 813 
——Q. 34, R. 1 and O. 22, R. 4 — Suit for 
redemption — Legal representatives of co- 
mortgagee not brought on record. in ap- 
peal ~—- Appeal abates only in respect of 
that mortgagee when mortgagor is prepar- 
ed to pay entire mortgage amount to sur- 
viving mortgagee - (fan) 121 R 
—O. 38, R. 5 — Attachment before judg- 
ment — Object of (May) 989 D 
——Q, 41, Rr. .3, 11 — Appeal against de- 
cree -- Admission of appeal as to part and 


rejection as to other part is illegal — Ar- 
peal can be admitted wholly or rejected 
wholly (Aug) 1223 
——Q, 41, R. 11 — See Ibid, o. 41, R. 3 

' (Aug) 1223 
—— ©, 41. R. 22 and ©, 41, R. 33 -= Bihar 


Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) Act (129f 
1962), Ss. 10, 30 ~~ Order of Collector al- 
lowing certain units to landholder —- No 
appeal filed by State — In appeal filed by 
landholder, Commissioner, held, had no 
power to interfere with finding in favour 
of landholder. Decision of Patna High 
Court, Reversed . (Jan) 98 

-——(), 41, R. 33 — See Ibid, O, 41, R. 22 
(Jan) 98 

Conservation of Foreign Exchange and 

Prevention of Smuggling Activities 
Act (52 of 1974) 

See under Public Safety. a“ e 
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Companies Act (1 of 1956) 


~—S, 456 (2) — See Contract Act 1872), 
S. 128 (Nov) 1497 


; Companies Court) Rules {1959} 
~R, 9 — See Contract Act (1872), S. 128 
(Nov) 1497 


` Conduct of Election Rules (1961) 
———-R. 37 A (1) — See Representation of 
the People Act (1951), S. 108 (1) (d) (ii) 

(Dec) 1569 C 
——R, 73 — See Representation of the 
People Act (1951), S. 100 (ty (dy) Gi 

(Dec) 31569 E 
——R, 73 (2) — See Representation of the 
People Act (1951), 5. 160 (1) (d) (iif) 

(Weer 1569 B 
=—R, 73 (2) (a) — oe Representation off 
the People Act (1951), S. 100 (1) (d) did — 

(Decy 1769 © 
——R. 73 (2) (d) — See Representation off 
the People Act (1951), S..100 (1} (d) (ii) 

(Mec) 1569 A 


Constitution of India 
~-—Pre, -— See also E 
(Feb) 149 ZI 


(1) Ibid, Art, 14! 
£3) Interpretation of Statutes — Lan- 
(Feb) 149 ZH 


guage clear 

= Pre, and Arts. 124, 216, 217, 222, 224 
and Part III (General) — Independence of 
judiciary —Basic structure of the Constitu- 
tion ~~ Scope and limitations of the con- 
cept ; (Feb) 149 B 
~—asPye, =- Constitutional conventions — 
Use of, fn interpretation of Constitution — 
Scope (Feb) 149 ZG 


~———Pre, -— Interpretation of Constitution — 
Rules as to -—- Power conferred by Consti- 
tution upon an authority — Cannot be de- 
nied on ground of its misuse (Feb) 149 ZJ 


———Pre, ~- Interpretation of Constitution — 
Court must not bend language of Constitu- 
tion according to its will (Feb) 149 ZL 
—-—-Pre, ~- Constitutional adjudication — 
Question of academic importance -- Need 
not be decided (Mar) 710 D 
————Pre, and Arts, 14, 16 and 39 (d) — Pro- 
visions contemplate the principle “equal 
pay for equal work” (Apr) 878 
——Pre. and Arts. 14, 27 =a Constitutional 
scheme — Object is the fullest develop- 
ment of individual and ensuring his dignity 
through rule of law (Oct) 1325 C 
———Art. 3 — See States Reorganisation Act 
(1956), S. 51 (3) (Aug) 1198 
Art. 4 — See States Reorganisation Act 
(1986), S. 51 (3) (Aug) 1198 
Aris, 5, 21 and 32 =- Citizen — Persons 
subject to Army Act do not cease to be 
citizeng (Nov) 1413 G 
s——Art, TI == See Merchant Shipping Act 


(1958), S. 119 (Jul) 1173 
—~—-A rts, 18, 123, 357, 367 -— Power ta 
issue Ordinances — Legislative and not 
executive in character (Mar) 710 A 
——Arts. 13 (2), 14, 19, 2% and {1238 = 
Power to issue Ordinance -— Effect — 


Articles £4, 19 and 21 not reduced to dead 
letters i 


(Mar) 710 F 

=——Art. 14 — See also 
{1) Ibid, Pre. (ADE 879; (Oct) 1325 C 
e (2) Ibid, Art. 13. (2) i 710 F 


Administrative Circular 


Constitution of India (contd) 
(3) Ibid, Art. 19 (1) (g) 
(4) Ibid, Art. 32 
15) Ibid, Art. 309 (Jan) 19 A; (Jan) 102 

(Jun) 1064 C, G 


(6) Divorce Act (1889}, S. 7 


(Jan) 33 E 
(Nov) 1473 F 


(Sep) 126? A 

(7) Life Insurance Corporation Act (1956), 

S. 48 (2) (ec) . (Jun) 1126 A 

(8) M. P. Land Revenue Code (1955), Sec- 

tion 149 (Apr) 872 

(o Municipalities — Gujarat Municipali- 
. ties Act (1964), S. 233 (1) Cl. {b} 

l Mar} 781 A 

(10) Panchayats == Gujarat Panchayats Act 

(1962), S. 193-A (Mar) 781 B 

(1I) Penal Code (1860), S. 302 

(Oct) 1325 A 


E2) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 3 

(Jan} 8 D 

(18) Public Safety == Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Ast (1974), S. 8 

(July 1178 C 

#14) Punjab Foodgrains Dealers Licensing 
and Price Control Order (1978), Cl. 11 
(I) Proviso 2 (Jan) 65 A 

(15) Rajasthan Trade Articles (Licensing 
and Control) Order (1980), Cl. 18 

(Feb) 136 
Order (1966), 

(Apr) 902 B 

07) Tenancy Laws = Bombay Tenancy 
and Agricultural Lands (Gujarat 
Amendment) Act (1960), Pre. 

(Jun) 1090 A. B 

(18) U. P. Public Lands (Eviction and Re- 
covery of Rent and Damages) Act 


(16) Sugarcane (Control) 
Cl. 4 


(1959), Pre. (Mar) 786 
19) U. P. Sheera Niyantran Adhiniyam 
(1964), S. 8 tMar} 786 


——Art. 14 = Constitution (44th Amend- 
ment) Act (1978), Section I (2) -— Not vio~ 
lative of Art. 14 on the ground that it 
confers uncontrolled power on the Execu- 
tive (Mar) 710 K 


—mArts. 14, 19, 22 and 22 — National 
Security Act (65 of 1980), Pre. —— Constitu- 
tionality — Act is not unconstitutional on 
the ground that by its nature it is generally 
violative of Arts. 14, 19, 2f and 22 of Con- 
stitution (Marn 710 N 


m—Arts, 14, 16 — Reserve Bank of India 
No. 8 dated 77-i- 
1978 and Office Order No. 679 dated 27-4- 
1978 »= Introduction of common seniority 
and Inter-group mobility amongst different 
grades of Bank Officers of Groups I, II and 
iy — Not violative of Arts. 14 and 16 — 
Giving retrospective effect to combined sen- 
jority list and choosing 22-5-1974 as rel- 
evant date held proper (Apr) 917 F 


———Art. 14 — Sugar (Control) Order (1966), . 
Cl. 5 — Central Govt. Order No. G.S.R.-410- 
E/Ess. Comm./Sugar dated 14-7-1980 == Fixa- 
tion of limits for storing sugar in Calcutta 
and other places — Not arbitrary but is 
based on reasonable classification 

(May) 1016 QG ~ 
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Constitution of India. (contd.) 


——Art. 14 — Sugar (Control) Order (1966), 


Cl. 5 — Central Govt. Order No. G.S.R. 
410-E/Ess. Comm./Sugar dated 14-7-1980 — 
Order is not violative of Art. 14 

(May) 1016 D 
——Arts. 14, 16 — Tamil Nadu Abolition of 
Posts of parttime Village Officers Act (3 of 
1981), Pre. — Act is neither arbitrary nor 
colourable (Jun) 1107 D 
——Art.14 — Tamil Nadu Abolition of 
Posts of parttime Village Officers Act (3 of 
1981}, S. 2 (e) — Abolition of posts of offi- 
cials appointed after 16-12-1970 — Art, 14 
not violated (Jun) 1107 E 


s——Arts, 14, 16 — Resolution dated 9-3- 
1976 issued by Govt. of Maharashtra — Re~ 
cruitment Rules =. Selection of candidates 
having aptitude to work in rural area — 


Classification (Oct) 1301 
—Arts. 14,21 — “Law” and “Rule of 
Law” — Connotations of (Oct) 1325 D 


——Art. 14 — A statute challenged as arbi- 
trary and discriminatory =- Normally bur- 
den Ties on petitioner to prove — In ex- 
.Ceptional cases initial burden can be placed 
on State — Law providing death penalty — 
Burden lies on State to prove its reason- 
ableness and justness (Oct) 1325 G 


——Arts. 15, 226 — Rules framed by M. P. 
Government for Admission to Medica], Dent- 
istry and Ayurvedic Colleges (1979), Rr. 9, 
20,7 == Admission to medical college —~ 
Reservation for specific categories — Over- 
all shortage of qualifying candidates ~~ 
Minimum qualification statutorily lowered 
— Seats still vacant — Govt, by cxecutive 
order further lowering minimum qualifica- 
tion — R. 9 could not be applied at this 
stage for finalising admissions. Misc. Writ 
Petn. No. 167 of: 1980, D/« 4-11-1980 (Madh 


Pra), Reversed (Apr) 827 

-~—Art. 16 — See . 
(1) Ibid, Pre. {Ary 879 
(2) Ibid, Art. 14 (Apr) 917 F; (Jun; 1107 Ds 
(Oct) 1307 


(8) Ibid, Art. 309 (Jan) 101; (Jun) 1064 C, G 


=—Arts. 17, 23, 24, 226 — Violation of fun- 
damenta! rights under Arts, 17, 23, 24 — 
Duty of State (Nov) 1473 K 
~-—Art. 19 — See alsa 


(1) Ibid, Art. 13 (2) (Mary 710 F 
{2) Ibid, Art. 14 (Mar) 710 N 
(9) Tenancy Laws -—- Bombay ‘Tenancy 

and Agricultural Lands (Gujarat 


Amendment) Act (1960), Pre. . 

(Jun) 1096 A, B 
——Art. 19 <= A law challenged as viola- 
tive of one or other sub-clause of Art. 19 
(1) —Burden lies on petitioner to show that 
jt imposes restrictions on freedom guaranteed 
under Art, 19 (1) — Burden discharged —~ 
Onus shifts on State to prove that restric- 
tions are reasonable. AIR 1975 SC 1146 
Not followed in view of AIR 1954 SC 728 
and AIR 1964 SC 925 Oet) 1325 E 
——Art. 19 (1) (a) -— See also Prisons Act 
(1894), S. 59 l (Jan) 6 
-——Arts. 19 (1) (a), 32 — Procedure — Dis- 
cussions by press on the merits and de« 
merits of the grounds on which recommen~ 
dations were made concerning the Judges 
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or: the truth.or falsity of disclosed material 
—- Amounts to holding a trial by Press — 
Such behaviour of the Press — Deprecated 
(Feb) 149 ZB 
mum AYE, 19 (1), (a) (c) — See Ibid, Art. 21 
l (Novj 1413 B 
m Art 19 (1) (£) — See 
(1) Municipalities — Gujarat Municipa- 
~ lities Act (1964), S. 233 (1) ck (@®) - 
{Mar} 7831 A 
(2) Panchayats — Gujarat Panchayats Act 
(1962, S. 193-A (Man 781 B 
m OE, 19 (1) (2) — See also 
(1) Life Insurance Corporation fAmend- 
ment) Act (1981), Pre, (fun) 1126 D 
(2) Rajasthan Trade Articles (Licensing & 
Control) Order (1980), cl. 38 


(Feb! {5k 
{3) Sugarcane (Control) Order 3566}, 
Cl. 4A {Apr} #02 & 


~=- Arts. 19 (1) (g), 14 — Essential Comme- 
dities Act (1955), S. 3 — U. P. Fondgrains 
(Procurement and Regulation of Trads; 
Order (1978), Cl. 4 —Clause 4 as amended 
is valid (Jan) 33 2 
——-Art, 19 (1) (g) — Tamil Nadu Abolition 
of Posts of part time Village Officers Act 
(3 of 1981), Pre. — Act, not violetive of 
Art. 19 (i) (g) (Jeny TT? 4 
~-—Art. 19 (I) (2) & (6) — See also 

(1) Ibid, Art. 162 (Jan) 33 A 


(2) Punjab Foodgrains Dealers Licensing 
and Price Control Order (19783, 
_ CL I (1), Provise 2 (Jan) 85 A 
(3) Sugarcane (Control) Order (1966), 
CL 4A (Apr} 902 D 


~—~~Arts, 19 (1) (g) and (6), 301, 30%, 16% == 
Individuals right of freedom and freedorc of 
Inter-State trade as against national Inrter- 
est — Duty of Court — “Reasonable re- 
striction” — Meaning of — Regulatory 
measure to prevent price rise in wheat snd 
its outflow == Held, to bein Interest of 
general public (Jans 36 B 


~~~-Art, 19 (1) (g) and (6} — Reasonable re- 
striction — Meaning — Sugar (Control) 
Order (19663, C1. 5 — Central Govt. Gréer 
No. G.S.R. 410-E/Ess. Comm./Sugar dated 
14-7-1980 — Restrictions put by the Order 
is not unreasonable (May) 1016 £ 


"ATE 19 (6) — See 

(1) Essential Commodities Aet (1955), S. 3 
(Jan) 29 B, C 
(2) Essential Commodities Act (18 o? 1955}, 
S, 3 (1) (d) (Jan} 29 A 

"Art, 21 — See alsa a 
(1) Ibid, Pre. ‘ (Get) 1335 C 
(2) Ibid, Art. 5 ' @ovy 1413 G 
(3) Ibid, Art. 13 (2) (Mar) 710 F 


(4) Ibid, Art. 14 (Mar) 716 N; (Oct) 1325 D 
(5) Ibid, Art. 22 (5) (May) 1029 C 
(6) Ibid, Art. 32 (Nov) {473 F 
(7) Army Rules (1954), R. 25 
(Nov) 1433 E 
(8) Life Insurance Corporation Amend- 
ment) Act (1981), Pre. (Jun} 1126 E 
(9} Penal Code (1860), S. 302 
(Oct) 1325 A 
(10) Prisons Act (1894), S. 59 (Jan} 6 
eS also 
{1) Public Safety — Conservation of 
k Foreign Exchange and: Prevention af e 
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Smuggling Activities Act (1974), Sec- 
tion 3 (3) (Jan) 53 B 
(2) Public Safety — J. & K., Publie Safety 
Act (1978), S. 16 (1) (May) 978 
——Arts. 21, 123 (2), 367 (2) — Ordinance is 

“law” within meaning of Art. 21 
(Mar) 710 B 
——Arts.' 21 and 22 — Preventive, detention 
~ Not basically impermissible under the 
Constitution (Mar) 710 G 


—Arts. 21 and 32 — Speedy trial — Right 
of — Remedy in the event of denial. of 
such right (Jul) 1167 
— Art. 21 — Law providing death penalty 
— Burden lies on State to prove its reg- 
sonableness, fairness and justness 

(Oct} 1325 F 
——-Arfs. 21, 19 (I) (a) (c), 33 and Sch. VII, 
List 1, Entry 2 — Army Act (1950), S. 21—~ 
Army Rules. 1950, Rr, 19, 20 and 21 —— Law 
prescribing procedure for trial of offence by 
Court martial — Requirement of Art. 21 
need not be satisfied (Nov) 1413 B 


——Arts. 21, 22 — Detention of a prisoner. 


as criminal lunatie though he had become 
perfectly sane and fit for discharge, for a 
period over 16 years without any justifica- 
tion — Administration of State Govt. high- 
ly deprecated — Direction given thet peti- 
tioner should be released from jail forth- 
with (Nov) 1470 


——Art. 22 — See also 
(1) Ibid, Art. 14 
(2) Ibid, Art. 21 (Mar) 710 G; (Nov) 1470 
(3) Public Safety — Conservation of 
Foreign Exchange & Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1), | (Jan) 1A 
(4) Public Safety — National Security Act 
(1980), S. 3 (Oct) - 1315 C 
———Art, 22 — National Security Act (65 of 
1980), Ss. 10 and 11 — Procedure to be fol- 
lowed by Advisory Board — Legality —~ 
Rights available to detenu — Extent of 
(Mar) 710 U 
——Art, 22 — Detention — Inquiry report 
not supplied to detenu along with grounds 
for detention — Counter affidavit filed by 
clerk in judicial section and not by District 
Magistrate — It cannot be proper explana- 
tion or return to rebut allegations made by 
detenu — Consequently order of detention 
set aside l (Apr) 878 
——Art. 22 (4) — See Public Safety — Na- 
tional Security Act (65 of 1980), S. 9 ; 
: (Mar) 710 T 


(Mar) 710 N 


——Art. 22 (5) — See also 
(1) Ibid, Art. 32 (Jan) 8 E 
(2) Public Safety = Conservation of 

Foreign Exchange and Prevention of 
Smuggling’ Activities Act (1974), S. 3 
(Jan) 8 B; (Mar) 696; (Aug) 1221 

(3) Public Safety — Conservation of 
Foreign Exchange and Prevention of 
‘Smuggling Activities Act (1974), Sec- 
tion 3-(1) (May) 1029 B; (Jul) 1165 C 

(4) Public Safety ~— Conservation of 
Foreign Exchange and Prevention of 
Smugglnig Activities Act (1974), Sec- 
‘+ tion 3 (3) - (Jan) 53 B 
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(5) Public Safety -—- Conservation of 
Foreign Exchange and Prevention of 


Smuggling Activities Act (1974), S. 8 
(e) (Jan) 8 A 
(6) Publice Safety —— Conservation of 


Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S. 11 
- (Jul) 1178 A 


(2) Public Safety — J. & K. Public Safety 
Act (1978), S. 8 ' 


(May) 1023 A; (Oct) 1297 A, C 
(8) Public Safety — National Security Act 


(1980), S. 3 (Feb) 146 A 
(9) Publie Safety —- National Security. Act 
(1980), S. 8 (Feb) 146 B 


(10) Public Safety — J. & K. Public Safety 
Act (1978), S,13 | (May) 1023 B 
(11) Public Safety —. National Security 
Act (1980), Section 3 (2) (Jun) 1143A 


———~Arts, 22 (5), 21 -- Right of representa- 
tion — Scope (May) 1028 C 
~——~—-Art, 22 (5) — Detention under S. 3 of 
National Security. Act, 1980 — Detention : 
order —- There can be an introductory para 
in the grounds of detention — Held on facts 
that ist para was introductory and as such 
could not be challenged’ as vague 

(Oct) 1315 A 
~—~~-Art, 22 (5) — Rights of detenu under — 
Inclusion of vague ground amongst clear 
and definite ground is an infringement of 
his rights (Oct) 1315 B 
——~Art, 22 (5) —- Procedural safeguards — 
Duty to observe — Supply of copies of 
statements and documents to detenu — De- 
lay == Shortage of persons capable of trans- 
lating documents in Urdu — Not excep- 
tional circumstance (Nov) 1500 A 


———mArt, 22 (5) — Supply of copies of docu- 
ments to detenu -~ Delay — Existence of 


exceptional circumstances claimed — De- 
taining authority must record reasons ' in 
writing and inform to detenu — Such 


right is implied in the right to make 
presentation l 


-APE 23 ~ See also 
(1) Ibid, Art. 17 (Nov) 1473 K 
(2) Ibid, Art. 32 (Nov) 1473 F 

Art, 23 ~~ Scope of — It protects in- 

dividual not only against State but also 

against private citizens (Nov) 1473 G 


wA rt 23 — Begar — Means labour or 

service which a person is forced to give 
without receiving any remuneration for it 

(Nov) 1473 H 

mom Art, 23 — Forced labour — Meaning of 

~~ Contract of personal service —- Enforce- 
ment of — Amounts to breach of Art. 23 

(Nov) 1473 I 


m APE 23 — Labour or service for re- 
muneration which is less than minimum 
wage ~- Amounts to violation of Art. 23 


(Nov) 1473 J 
amu Art, 24 — See 


(1) Ibid, Art. 17 
(2) Ibid, Art. 32 (Nov) 1473 F 
(3) Employment of Children Act (1938), 
<- §& 3 (8) . (Nov) 1473 B 


re- 
(Nov) 1500 B 


(Nov) 1473 K 
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--—Art, 31 — See Tenancy Laws— Bombay 
Tenancy and Agricultural Lands (Gujarat 
Amendment) Act (1960), Pre. (Jun) 1090 A, B 


-——Arts. 31-A — See Tenancy Laws — 
Bombay Tenancy and ae asco) E Lands 
Gujarat Amendment) Ac , Pre. 

a a i i (Jun) 1090 B 
——-Art, 31-B — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Gujarat Amendment) Act (1880), Pre. 


(Jun) 1090 A 
——Art, 32 — See also 
(1) Ibid, Art. 5 (Nov) 1413 G 
(2) Ibid, Art. 19 (1) (a) (Feb) 149 ZB 
(3) Ibid, Art. 21 (Jul) 1167 
(4) Ibid, Art. 216 (Feb) 149 I. 
(5) Ibid, Art. 226 (Feb) 149 ZN; (Nov) ae 
(6) Life Insurance Corporation (Amend- 
ment) Act (1981), Pre. (Jun) 1126 D 


(7) Life Insurance Corporation Act (1956), 
S. 48 (2) (c) (Jun) 1126 A 
(8) Merchant Shipping Act a at 119 


ul) 1173 | 


(9) Publie Safety — Conservation of 
Foreign Exchange ape Re a 
S ling Activities Ac hs 
ens (Jul) 1165 C 


Arts, 32, 226, 136 and 222 (5) — Deten- 
tion under preventive detention law — Duty 
of Court under Arts, 32, 226 and 136 


(Jan) 8 E 

—_—Art, 32 — Nature of T — of pro- 
ceeding under — Question of Iac 

5 : (Jan) 33 C 


Arts. 32, 226 — Dismissal of earlier writ 
petition for habeas corpus — Does not ope- 
rate as bar to maintainability of another, 
writ petition for that purpose (Jan) 53 A 
——Arts. 32, 226 — Mala fides — Proof — 
Onus lies heavily on person alleging it 
(Jan) 65 B 
——Arts. 32, 226 and 217 — Locus standi — 
Traditional rule — History and develop- 
ment — Principles applicable in determin- 
ing locus standi — Public interest litigation 
— Petition by practising lawyers raising 
important questions relating to independ- 
ence of judiciary — Maintainable (Pt. con- 





ceded) (Feb) 149 A 
——Arts. 32, 226, 139A -— Jurisdiction — 
Scope of — Reappointment of petitioner as 


the additional Judge of High Court — In- 
tegrity of petitioner doubted by Chief Jus- 
tice of High Court — Petitioner ready to 


establish his innocence and sought oppor- 


tunity from Supreme Court — Supreme 
Court cannot grant such opportunity in 
view of restricted scope of its jurisdiction 
in such case (Feb) 149 ZE 


~——Ar. 32 — Constitution (44th Amend- 
ment) Act (1978), Ss. 1 (2) and 3 — Amend- 
ment receiving assent of President — Noti- 
fication, however, bringing into force S. 3 
not issued by Central Govt, — Mandamus 
whether can be issued 


——Arts. 32, 226 and 311 — Compulsory re- 
tirement of Director of Posts and Tele- 
graphs — Validity (Mar) 776 


(Mar) 710 J- 


Constitution of India (contd, 
——Arts, 32 and 72 — Penal Code (1860), 


. Ss. 53 and 302 — Multiple murder case — 


Accused persons convicted and sentenced to 
death by common judgment — Death pe- 
nalty commuted into imprisonment for life 
of one co-accused — Other co-accused is 
also entitled to commutation (Apr) 849 


——Arts, 32, 311 —- Habeas corpus petition 
by blinded prisoners — Court directing jail 
superintendent to file affidavit in the case 
— His suspension on very date of direction 
— Miscellaneous petition by him to chal- 
lenge suspension was maintainable 
. (May) 1008 
——Art, 32 — Mandamus against Govern- 
ment — Prisoners below 20 years on date 
of offence — Recommendation for release 
by Jail Superintendent -—- No sufficien} 
reason for non-disposal of their cases — 
Prisoners directed to be released forthwith 
(Oct) 1391 A 


——Art. 32 — Mandamus against Govern- 
ment ~- Prisoner above 20 years on date of 
offence — Total imprisonment of 19 years 
3 months and 16 days undergone — Prisoner 
released forthwith on bail (Oct) 1391 B 


—Art, 32 —- Mandamus against Govern- 
ment -—- Cases for premature release of 
certain prisoners —— Total imprisonment of 
over 14 years undergone — Directions for 
disposal of their cases wtihin fixed period 
issued . (Oct) 1391 C 
——Art. 32 — Mandamus against Govern- 
ment — Cases of premature release of cer- 
tain prisoner — Report of police, Probation 
Officer and Jail Superintendent favourable 
to prisoner — Prisoner directed tc be re- 
leased forthwith (Oct) 1891 D 
—Arts, 32, 226, 39A -— Public interest 
litigation -— Scope and nature of 

(Nov) 1473 A 
—~Arts 32, 14, 21, 23, 24 — Writ petition 
before Supreme Court -— Maintainability — 
Violation of fundamental right has to be 
shown (Nov) 1473 F 


——Arts. 32, 136 =+ Affidavit —- Preventive 
detention — Deponent describing himself as 
District Magistrate being detaining auth- 
ority of detenu — Statement not borne ouf 
by record — Effect — Subjective satisfac- 
tion of holder of office put in issue 

(Dec) 1539 B 
——Art, 33 -= See Ibid, Art. 21 (Nov) 1413 E 
——Arts. 38, 43 — Scope of — Articles not 
enforceable by Courts — Still they are fun- 
damental in the governance of the country 

(Jun) 1107 F 


~—Art. 39 — Labour Laws — Violation of 
— Adequate punishment must be jim- 
posed upon errant employers — Practice of 
imposing meagre fine deprecated 


(Nov) 1473 C 
—Art. 39 (b) — See 

(1) Punjab Foodgrains Dealers Licensing 
and Price Control Order (1978) CI. 11 
(1) Proviso 2 (Jan) 65 A 
(2) Rajasthan Trade Articles (Licensing 

and Control) Order (1980), CL 18 
(Feb) 130 
——Art. 39 (d) — See Ibid, Pre. (Apr) 879 
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Constitution of India (contd.) 
»=——Art, 39-A — See Ibid, Art. 32 

(Nov) 1473 A 
o———Art, 43 = See Ibid, Art. 38 


(Jun) 1107 F 
m-— Art. 50 — See Constitution of J. & K. 
Ari. 169 (Dec) 1579 € 


——Art. 51 «= See 
41) C. P. and Berar Revocation of Land 
Revenue Exemptions Act (1948), Sec- 
tion 5 (3) ti) (Aug) 1201 A 
{2\ Evidence Act (1872), S. 113 


(Aug) 1201 C 
e-—Art 72 -— See also Ibid, 


Art. 32 
(Apr) 849 

»=— Arts, 72, 161 ~~ Power of President to 
commute sentence of death == Nature and 
scone (Mar) 774 
~——ATt, 74 — See 
(1) Ibid, Art. 218 (Feb? 149 T 
(2) Evidence Act (1872), S. 123 


(3) Government of Union Territories Act 
(1963), S. 44 (May) 1028 A 


=== Art, 123 — See alsa ; 
(1) Ibid, Art, 13 (Mar) 710 A 
(2) Ibid, Art. 33 (3) (Mar) 710 F 
»——Arts. 123 and 356 =. President's satis- 
faction under — Justiciability —— Observa- 
tions in AIR 1977 SC 1361, Held no longer 
good law in view of the 44th Constitution 
Amendment (Mar) 710C 
woes AYt 123 =» Power to Issue Ordinance — 
scope =~ Not confined to virgin land oer 
fresh field only (Mar) 710 E 
»-—Art, 123 {2} — Ree Ibid, Art. 21 


(Mar) 710 B 

mom Art T24 me See 
(1) Ibid, Pre. (Feb) ¥49 B 
(2) Ybid, Art. 217 (Feb) 149 F 


~—-—-Arts, 124 (4), 189A (2), 214 (2) and (3) 
(before deletion in 1956), 222, 366 (14) and 
876, Sech. 7 List I, Entry 78 and Para. I1 (b) 
(i) =. High Courts — Status, inter se — 
They possess same status (Feb) 149 ZA 
== rt. 124 (4) ©) — See Ibid, Art, 222 
(Feb) 149 R 
om APE 183 — See also Income-tax Act (43 
of 1861), S. II (Jan) 32 
~-— Art. 133 =» Karnataka Rent Control Act 
(22 of 1961), S. 14 — Application for fixation 
of fair rent by tenant under =- Subsequent 
suit by Inadlord alleging that protection cf 
Act is not available to tenant -~ Applica- 
tion by tenant for stay of suit pending dis- 
posal of his application rejected by High 
Court — Stay granted In appeal under Arti- 
cle 133 — Decision of Karnataka High 
Court, Reversed (Jan) 83 
o= ATt. 133 — Findings of fact — Interfer- 
ence by Supreme Court — Material cireum< 
stances ignored by High Court == Supreme 
Court will interfere (Jan) 84 A 
~——Art, 133 — Appeal under — Statutory 
authorities under Rent Act  coneurrently 
holding disputed accommodation as “residen~ 
tial building” —- Such finding not challeng- 
ed before High Court by tenant — He ean- 
not be permitted to challenge it before Sup- 
reme Court (Jan) 100 
~—Art. 133 »= Appeal under — Grant of 
permission to withdraw suit with Hberty to 
fle fresh suit on same of different cause 


a a 


(Feb) 149 D' 
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of action, on ground of non-pleading of 
point (Mar) 789 
—~Art, 133 — Appeal under — New plea 
as to limitation «=» Permissibility 

(Apr) 844 B 
~———-Art. 133 — New plea — Contentions of . 
facts based on evidence advanced fer the 
first time — Contentions arising from the 
record and proceedings —- Supreme Court. 
examined them on merits (May) 988 A 


———Art, 133 -= Appeal in ceiling matter — 
Prescribed authority erroneously not ex- 
cluding land said to have been transferred 
from surplus area — Judgment of High 
Court and Prescribed Authority set aside =» 
Case remanded to prescribed authority ta 
decide case according to S. 12A Proviso (@) 
of the U. P. Ceiling Act (Sep) 1248 


m——Art, 133 (1) fa) — Interference by Sup- 
reme Court with finding of fact — Finding 
of fact not shown to be perverse or based 
on no evidence «= Supreme Court would 
not interfere (Mar) 756 
~—ATt, 134 ~— Appeal under against con- 
viction of accused by High Court under 
Ss, 204/149, L P. C, = Interference in appeal 


(Oct.) 1299 

mert. 186 ~- See also 
(i) Ibid, Art. 32 (Jan) 8 E; (Dee) 1539 B 
<2) Ibid, Art. 226 (Feb) 149 ZM; 


(May) 933 
R3) Criminal P. C, (1974), S. 386 i 
(Jun) 1076 A 

(4) Criminal P. C. (1974),.S. 428 
ar) 781 


(M 
5) High Court Judges (Conditions of Ser- 
vice) Act (1958), S. 15 (July 1174 - 
(6) Industrial Disputes Act (1947), S. l-A 
SC (Dec} 1352 
(7} Mines and Minerais (Regulation and 
Development) Act (1957), S. 5 


i (Mar) 775 
(8) Prevention o? Food Adulteration Act 
(1984), S. 7 (Mar) 782 
t8) Public Safety — Conservation of 


Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), S.3 (1) 
{Mar} 683 B 

wees=Art. 136 —- Appeal under =- Deelaratory 
decree under S. 229 (b) of U, P. Act 1 of 
{951 held collusive by fower Courts — De- 
cree passed in 1966 l.e, much before amend- 
ment of Celling Act In 1972 «=» Appellant 
shown as co-tenure holder in mutation re- 
gister — He was also found in possession of- 
share allotted to him under declaratory 
decree, in spot inspection by Lekhapal — 
Neither Prescribed Authority nor District 
Judge considered afl these circumstances -~ 
Case remitted back to Prescribed Authority 
fo record findings as to cultivating posses- 
sion of appellant and as to collusiveness of 
decree (Mar) 678 


we——Art, 136 == Appeal by special leave —~ 
Quashing of complaint by High Court —~ 
interference under Article 136 refused even 
though evidence before High Court did noe? 
fully justify quashing the complaint 


(Mar) 779 
w=e—Art, 196 — Appeal by special leave — 
Reduction in sentence — Sentence seduced, 
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taking into consideration family conditions 
of appellant (May) 941 


-—Arts. 136, 226 — Appeal against deci- 
sion of High Court quashing investigation 
against a money circulating firm and its 
partners — FIR not disclosing any offence 
= Quashing of investigation upheld 

‘ (May) 849 C 
~—Art. 136 <= Eviction petition by pur- 
chaser of building — Eviction order passed 
without giving definite finding — Plea of 
tenant that sale was sham transaction ~~ 
Failure of lower Courts to record finding 
on this point == Eviction order is invalid — 
Tenant entitled to challenge transaction as 
sham — Case remitted (Aug) 1213 


»—Art. 136 — Appeal by special leave — 
High Court allowing second appeal ex parte 
— Plea of appellant who was principal re- 
spondent in second appeal before High 
Court that he was not served with notice 
of appeal — Held sufficient cause for not 


appearing at hearing of second appeal —. 


Special leave appeal allowed (Aug) 1193 
=-— Art. 136 — Practice and procedure 
(Aug) i196 


——Arts. 1386 and 163 = Complaint against 
Chief Minister alleging corrupt practices -= 
Dismissal of complaint for want of Govt. 
sanction — Revision before High Court —~ 
Application to Governor for sanction pend- 
ing — Concession by Govt. counsel that 
question of sanction would be decided by 
Governor in his own diseretion — Conces-~ 
sion not open to challenge in special leave 
petition (Sep) 1249 
»——Art. 136 — Special leave appeal against 
decision of Letters Patent Bench holding 
that University had right to withhold re- 
sult of appellant who was accused of hav- 
ing resorted to unfair means during M.Se. 
examinations — Appellant obtaining Mas- 
ter’s degree from another university and 
getting employment subsequent to filing of 
appeal — Effect fAug) 1212 


——Art. 136 — Appeal against conviction — 
Doubt with regard to accused being author 
of gun shot injury — Mitigating circum- 
stances (Aug) 1216 
——Art, 186 = Appeal under e Dismissal 
of appeal by High Court on ground that 
Paper Book as required by High Court 
Rules was not fled — Appellant Hling 
Paper Book soon after dismissal and apply~ 
ing for setting aside order of dismissal ~= 
Refusal by High Court to take Paper Book 
on record and hear appeal on merits — 
Special leave appeal against -—~ Order of 
High Court set aside — Direction given to 
High Court to dispose of appeal on merits 

fAug) 1226 
——Art 136 — Appeal against acquittal of 
accused by High Court — When could be 
remanded (Aug) 1229 (T) 


——Art. 136 — U. P. Urban Buildings (Re- 
gulation of Letting, Rent and Eviction) 
Rules (1972), R. 16 (2) — Suit for eviction 
»~ District Judge recording finding on ques- 
tion of comparative hardship — Non-consid- 
eration of R. 16 (2) == Confirmation of 


$ 


Constiti tion of India (contd.) ss 
order by High Court — Case remanded to 
District Judge to reconsider question of 
comparative hardship in light of R, 16 (2) 

i (Aug) 1230 (1) 
wm———~ Art, 1386 -—- Rajasthan Civil Service 
(Classification, Control and Appeal) Rules 
1958, R. 1 — Suspension of municipal board 
employee on conviction under Section 161, 
I P. C. — Subsequent appointment on 
humanitarian grounds «= Subsequent term- 
ination of service —- High Court setting 
aside termination order — Legality — Dis- 
cretion of Supreme Court — Exercise of 

{Nov} 1493 


m Art, 136 — Constitution of Jammu and 
Kashmir, Articles 109 and 111 — Writ peti- 
tion before High Court of J. & K. involving 
interpretation of Arts. 109 and ill of Con- 
stitution of J. and K. — High Court declin- 
ing to hear matter and granting certificate 
of fitness to file appeal before Supreme 
Court — Propriety (Dec) 1579 A 
»—Art. 136 — Reappreciation or revalua- 
tion of evidence == When can be done by 
Supreme Court (Dec) 1595 A 


wm Art, 136 — Appeal to Supreme Court 
against order of acquittal — Not erdinari- 
ly entertained if two views of evidenee are 
possible ~~ Special Leave Petition dismissed 
there being no unreasonable view of evi- 
dence taken by High Court (Dec) 1598 
~—~—mArt. 139A == See also Ibid, Art. 32 
(Feb) 149 ZE 


"Art, ISSA = Writ appeal of Kerala 
H. C. transferred to Supreme Court — Let- 
ters Patent Appeal pending in Gujarat 
H. C. ordered to be transferred to S. C. on 
application of appellant to be heard along 
with writ appeal as the same question di- 
rectly and substantially arose in both the 
appeals =- Applicant-appellant however 
ordered te deposit Rs, 2,000 in S.C. as a 
condition (Mar) 778 
wa-Art, [839A (2) — See bid, Art. 124 (4) 

(Feb) 149 ZA 
wA E 14Y¥ —» See also Civil P. C. (1908), 
©. 21, R. 29 (Mar) 686 
"Art. 147, Pre. ~ Interpretation of Sta- 
tutes and or constitutional provisions — 
Duty of Supreme Court (Feb) 149 ZI 


woe-Art, IGI — See Ibid, Art. 72 
(Marj 774 


Art 162 —See 
_ ©) Ibid, Art. 19 (I) fe) & (6) 
(Jan) 83 B 


(2) Government of Union Territories Act 
(1963), S. 44 (May) 1029 A 

ome Arts, 162; 19 (I) (2) & (6), 301, Sch 7, 
List 3, Entry 33 —Enactment of Essential 
Commodities Act, 1955 —— Exercise of con- 
current jurisdiction by Parliament under 
Entry 33 ==- State Legislature, not deprived 
of its jurisdiction =>» Executive power of 
State is co-extensive with its legislative 
power ~~ Teleprinter message to secure 
compliance with orders under Act — Valid 
(Jan) 33 A 


om Arts. 162, 300A — Executive power cf 
State under Art. 162 — TIt ig subject to 
Art. 300A ~~ Word “law” «== Meaning of 

si de @Jan) 33 D 


t 


16 Subject Index, A. I. R. 1982 Supreme Court 


Constitution of India (contd.) 
m—Art. 163 — See Ibid, Art. 136 

(Sep) 1249 
w—-—Art, 214 (2) & (8) — See Ibid, Art. 124 
4 (Feb) 149 ZA 


( 
——Arts. 215, 216, 217 (1), Proviso (c) — 


Judges of High Courts do not constitute a 


single All India cadre (Feb) 149 Z 
~——Art. 216 — See also . 
(1) Ibid, Pre. (Feb) 149 B 
(2) Ibid, Art. 215 . (Feb) 149 Z 
(3) Ibid, Art. 224 (1) (Feb) 149 ZF 


——Arts, 216, 32, 74 and 226 — Constitution 
of High Courts — Strength of Judges — 
Fixation of — Executive function — Writ 
of mandamus cannot be issued against 
Union of India for fixing strength of Judges 
in each High Court — Advice under Arti- 
cle 74 in matter of appointment of Judges 


is binding on President (Feb) 149 I 

———Art. 217 — See also 

~- (1) Ibid, Pre. (Feb) 149 B 
(2) Ibid, Art. 32 (Feb) 149 A. 
(3) Ibid, Art, 222 (Feb) 149 C 


(4) Ibid, Art. 224 
(5) Evidence Act (1872), 5. 123 
! (Feb) 149 D 
(6) High Court Judges (Conditions of Ser- 
vice) Act (1954), S. 3 ' (Sep) 1265 
——Arts. 217 and 124 — Appointment of 
Judges — Power vests in Central Govern- 
ment — Appointment must be made after 
effective consultation as required by Arti- 
cles —- Opinion of Chief Justice of India 
has no primacy (Feb) 149 F 
——Art. 217 (1) — See also Ibid, Art, 224(1) 
(Feb) 149 N 
—-—Arts. 217 (1), 226 — Appointment of 
High Court Judge — Initial recruitment — 
Non-appointment of a person — Writ of 
mandamus at the instance of aggrieved per- 
son (non-appointee) to reconsider his case 
would not He 
-——Art. 217 (1) Proviso (c) — See 


(1) Ibid, Art, 215 _ (Feb) 149 Z 

(2) Ibid. Art. 222 - (Feb) 149 Y 
mun Art, 222 — See also 

(1) Ibid, Pre. _ (Feb) 149 B 

(2) Ibid, Art, 124 (4) (Feb) 149 ZA 

(3) Ibid. Art. 224 (Feb) 149 E 


o—Arts. 222 and 217 — Law Minister’s 
circular letter dated 18-3-1981 -—— Letter is 
valid (Feb) 149 C 


——_—Art. 222 — Exercise of power under — 
Public interest, but not consent, is neces- 
sary concomitant — Absence of word “con~ 
sent” in Art. 222 — It is a case of deli- 
berate omission rather than casus omissus 
=- Transfer should not be by way of pun- 
ishment — Held in instant case that trans- 
fer of Chief Justice of Patna High Court 
was valid and in public interest 

(Feb) 149 O 


m—-—Art, 222 — Transfer of a Judge — Pro- 
posal for — Art, 222 must be complied — 
Fact which authority initiates is not mate- 
rial (Feb) 149 P 
~—Art, 222 — General policy of transfers 
of Judges or Chief Justices from home 
State to other States —- Power to formulate 
this policy lies within four corners of Arti- 
cle 222 (Feb) 149 Q 


(Feb) 149 E, G, K, M ' 


(Feb) 149 ZC 


mendation or otherwise must be 


Constitution of India (contd.) 

~—--—Arts, 222 and 124 (4) (5) — Transfer of a 
Judge on mere allegations of misbehaviour 
or incapacity which form subject-matter of: 
action under’ Art, 124 — Not permissible — 
Transfer effected on aforesaid allegations — 
It is liable to be struck down (Feb) 149 R 
—-—Arts, 222, 217 (1) Proviso (c) — Transfer 
and appointment -— Distinction — Transfer 
cannot be fresh appointment — Mere fact 
that transferee Judge has to take fresh oath 
is immaterial (Feb) 149 Y 


———-Art, 222 (1) — Transfer of Judge — Onus 
of justifying transfer is on State ~« 

(Feb) 149 T 
~—--Art, 222 (1) — Chief Justice of High 
Court — Falls within the expression “a 
Judge of a High Court” — Transfer of Chief 
Justice of High Court from one High Court 
to another High Court — Falls within 
the purview of Art. 222 (1) (Feb) 149 U 


———Art, 222 (1) — Transfer of Judge — Ad- 
vice tendered by Chief Justice of India must 
ordinarily be accepted by President 

(Feb) 149 V 


——Art, 222 (1) — Power to transfer Judge 
is extraordinary power — Power must be 
used sparingly and for very strong reasons 
only (Feb) 149 W 


——Art. 222 (1) — Order of transfer of 
Judge from one High Court to another —« 
Legal effect of (Feb) 149 X 


—~Art, 222 (2) == Transfer of High Court 
Judge -—- Order fixing compensatory allow- 
ance not required to be issued simultaneous- 
ly along with transfer order (Feb) 149 S 
on 224 -~ See also Evidence. Act (1872), 
——-Arts, 224, 222, 217 — Word “consultation” 
— Meaning of — Must be meaningful, pur- 
poseful and result oriented —- Non-extension 
of Shri S. N. Kumar, J. as an Additional 
Judge of Delhi High Court held valid . 

l . (Feb) 149 E 
——Arts. 224 and 217 — Appointment of Ad- 
ditional Judge — Conditions precedent — 


is of President — When can be exercis- 


(Feb) 149 G 
———-Art, 224 — Additional Judge — Exten- 
sion of term — Matters to be considered — 
Additional Judge cannot be deemed to be 
permanent Judge (Feb) 149 H 
———-Arts. 224, 226 — Additional Judge — 
Non-extension of his term — No necessity to 
give him opportunity of hearing 

(Feb) 149 J 


Arts, 224 and 217 —- Additional Judge 
— Rights to be considered for fresh ‘appoint- 
ment — Short-term extensions — Propriety 
— Denial to grant extension — Justiciabi- 
lity (Feb) 149 K 
——Arts, 224 and 217 — Additional Judge — 
Appointment of — Process — Nature of — 
Extension of tenure — Proposals of recom- 
initiated 
well in time (Feb) 149M 
—~—Art. 224 and Part 3 (General) — See 
Ibid, Pre.. (Feb) 149 B 
——Art 224 (1) — Appointment of Judges to 
High Court — Is purely an executive func- 
tion of President —- Court cannot declare a 





(Feb) 149 D . 
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sitting Additional Judge to be deemed to 
have become permanent or direct the Presi- 
dent to make him permanent (Feb) 149 L 


, o—Arts, 224 (1), 217.(1) — Additional Judge 
(Feb) 149 N 


-—~—~-Arts. 224 (1), 216, 226 — Appointment cf. 


-— Functions and status 


High Court Judges — Proposed - appointees 
for initial recruitment and sitting Additional 
Judges are not in the same position 


l (Feb) 149 Z, F 

w—mArt, 226 — See also 
(1) Ibid, Art. 15 _ (Apr) 827 
(2) Thid, Art. 17 ’ (Nov) 1473 K 
%3) Ibid, Art. 32 (Jan) 8 E; 
i r (Jan) 38 A; (Jan) 65 B; 
(Feb) 149 A; (Feb) 149 ZE 
. r _ . (Mar) 776; (Nov) 1473 A 
‘(4 Ibid, Art. 136 ; (May) 949 C 
(5) Ibid, Art. 217 (1) (Feb) 149 ZC 
(8) Thid, Art. 22 (Feb) 149 J 


(7) Ibid, Art, 224 43). 
(8) Ibid, Art. 309 (Jun) 1064 H 
(9) Ibid, Art. 310 -. (Jun) 1107 B 
(10) Life Insurance Corporation (Amend- 
ment) Act (1981), Pre, (Jun) -1126 D 
{i1) M. P. Land Revenue Code (2 of 1955), 
 §. 149, l l (Apr) -872 
(12) Merchant Shipping Act (1958), S. 119 
l (Jul) 1173 
(13) Police Act (1861), S. 7 (May) 837 
(14) Public Safety — Conservation of For- 
eign Exchange . and Prevention of 
Smuggling Activities Act (1974), Sec- 
tion 3 (1) (Mar) 683 A; (Jui) 1165 C 
Art, 226 — Alternative remedy — Com- 
pulsory retirement of Police: Officer — Writ 
petition — It cannot be dismissed on the 
only ground of existence of alternative re- 
medy i, review petition under R. 15-A of 
Tamil Nadu Police Subordinate Service (Dis- 
Cipline and Appeal) Rules, 1980 Lab IC 372 
(Mad), Reversed (Jan) 82 


om AM, 226 — Writ proceedings 
. r (Feb) 149 Z, D 
Arts. 226 and 136 — Writ petition before 
Hieh Court challenging constitutional vall~ 
dity of transfer of Chief Justice of High 
Court — Petition rejected in limine on 
ground that petitioner had not been able to 
produce documents on which he wanted to 
place reliance — Held, that was not valid 
ground — Special leave to appeal could be 
granted — However, since issues sought to 
be raised -by petitioner were already being 
agitated in other writ petitions, it was not 
necessaiy to grant special leave 
(Feb) 149 Z, M 


—~-—Arts,- 226 and 32 — Powers of Court ~ 
Court does not decide academic questions 

- _ (Feb) 149 Z, N 
Arts. 226. and 227 — Industrial Disputes 
Act (1947), 5. 11A, Sch, 2, Items 3 and 6 — 
Discharge of bank employee — Domestic en- 
quiry —-.Rules.of evidence — Applicability 
-— Hearsay evidence — What amounts to — 
Interference by High Court with award of 
Tribunal * (March) 673 


Art. 228 — Case under U. P. Act 13 of 


1972 -- Question whether suit premises are 
1982 (S. C.) Indexes/2 
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residential or non-residential —- Remanding 
the case to Rent Control. and Eviction Offi- 
cer, held improper --- High Court should 
have decided the question on basis. of -evi- 
dence already on record, 1981 All LJ 795, Re- 
versed aa l (Mar) 784 (3) 
——Art. 228 — Habeas corpus petition —~ 
Custody of minor —’ Child in custody of 


- father -- Petition for his custody by mother 


dismissed - by High Court on ground that 


. father’s custody is not illegal — Dismissal 
improper (Mar) 792 
——Art. 226 — Writ petition — Necessary 
parties = (Mar) 806 A 


——Art. 226 — Education — Student of 
B.Sc., Eng. 1st year — Indisciplined act of 
student — Authorities debarring him for five 
years — Supreme Court by its order per- 
mitted- him to appear for fourth. year En- 
gineering examination as also for examina- 
tions for previous semesters of first three 
years subject to condition for approaching 
Supreme Court if necessary after result of 
examinations ' (Apr) 848 
——Arts, 226, 136 -—- Penal Code (1860), Sec- 
tion 340. — Habeas corpus: — Petition by 
husband for production and release of his 
wife —- High Court allowing petition — Ap- 
peal by special leave by wife — Appellant 
not detained against her will and without 
her concent by her parents Appellant 
completing 21 years of age during pendercy 
of appeal before Supreme Court — Petition 
for writ of habeas corpus, not maintainable 
(May) 938 
——Art, 326 —-Nature and scope of proceed- 
ing under — ¥.I.R. not disclosing commis- 
sion of cognizable offence High Court 
justified in quashing investigation 
(May) 949 A 
——Art. 228 — Petition against levy of sales 
tax — State counsel assuring withdrawal of 
instruction in respect of levy — Petition, 
held, infructuous -~ High Court should not 
decide case on merits, AIR 1680 Punj and 
Har 278, Reversed (Jun) 1108 
~——Arts, 226 and 227 —- Concurrent findings 
of facts — Interference (Oct) 1314 


—~——Arts. 226,82 ~— Locus standi — Concept 
of — Espousal of cause of workmen engaged 
in Asiad Projects by a social organisation ~ 
Allegations of violation of various labour 
laws — Held, the organisation had, locus 
standi to maintain writ petition 


Bail 


——-Arts, 226, 32 — Writ petition — Main- 
tainability _ (Nov) 1473 E 

om Art, 227 — See also 
(1) Ibid, Art, 226 (Mar) 673; 
(Oct) 1314 


mm Art, 227 Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act (27 of 1961), 
Ss. 12 and 33 — Proceedings under Act —~ 
Dropping of proceedings: on death of tenure 
holder — Appeal and writ petition against 
order — Locus standi (Apr) 865 A 


——Art. 233 —— See Constitution of J. and K., 
Art. 109 (Dec) 1579 B, C 


——Art,. 235 -~ See Constitution of J. & K. ` 


Art. 109 - (Dec) 1579 B, C 


er i i tit aMaule i- 


f 


(Nov) 1473 D ~ 
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——Art. 239 — See Government of Union 
Territories Act (1963), S. 44 (May) 1029 A 
-——Art. 240 — Goa, Daman and Diu (Banks 
Reconstruction) Regulation (1962), Section 14 
-— Loans advanced to clients by branches in 
Goa of Banco Nacional Ultramarino with 
head office in Lisbon in pursuance of loan 
agreements entered with head office — Cus- 
todian is entitled to sue for recovery of 
loans outstanding in branches under loan 
agreements 7 (Sep) 1268 A 


——Art. 240 — Goa, Daman and vi (Banks 
Reconstruction) Regulation (1962), S. 8 (1) ~~ 
Suits for recovery of loans given by bran- 
ches in Goa in pursuance of loan agreements 
entered with head office of the bank in Lis- 


“bon — Court can pass decrees on basis of 


account books of branches — No indemnity 
of Custedian is required in respect of pro- 
‘missory notes executed by loanee in favour 
of branches _ (Sep) 1268 B 
——Art. 245 = See - 
(1) Life Insurance Corporation Act (1956), 
S. 48 (2) (June} 1126 B 
2) U. P. Publis Lands (Eviction and Re~ 
covery of Rent and Damages) Act 
(1959), Pre. (Mar) 780 
——Art. 246 — See Municipalities — M. P, 
Nagar Tatha Gram Bivens Adhiniyam (1973), 
S. 68 (d) (Mar) 697 E 
-——Art. 253 = See 
(1) C. P. & Berar Revocation of Land Re- 
venue Exemptions Act (1948), Section 
8 (3) di (Aug) 1201 A 
(2) Evidence Act (1872), S. 113 


ar—Art, 254 — See Municipalities -- Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhini- 
yam (1973), S. 69 (d) (Mar) 697 A, E 
Art. 285 — See Municipalities —- Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhini- 
yam (1973), S. 69 (d) (Mar) 697 C 
——Art. 299 — Auction of forest lots — 
Government’s power to reject highest bid. 
Writ Petn. No. 764 of 1981, D/~ 20-5-1981 
(All), Reversed (Sep) 1234 


»—Art. 300-A — See Ibid, Art. 162 
(Jan) 33 D 


———_ 


-—Art. 301 — See 
(1) Ibid, Art. 19 (1) (g) and (6) 
(fan) 33 B 
(2) Ibid, Art. 162 (Jan) 33 A 
(3) Punjab Foodgrains Dealers Licensing 
and Price Control Order (1978), Clause 


11 (1), Proviso 2 (Jan) 6§ A 
-——Art. 302 — Sze 
(1) Ibid, Art. 19 (1) (g) & (6) (Jan) 35 B 


(2) Essential Coramodities Act (10 of 1955), 
S. 3 (1) (d) (Jan) 29 A 
~—Art. 309 — See also 
(1) High Court Judges (Conditions of Ser- 
- Vice) Act (1954), S. 3 
(2) Naval Ceremonials, Conditions of Ser- 
vice and Miscellaneous Regulations 
(1954), Regn. 251 (June) 1084 D 
(3) Released Emergency Commissioned 
Officers and Short Service Commis- 
sioned Officers (Reservation of Vacan- 
cies) Rules (1971), R. 4 (1) (Mar) 795 


——Arts, 309, 311 and 14 — Delhi Police (Pro- 
metion and Confirmation) Rules (1980), R. 15 


(Aug) 1201 € 


(Sep) 1265 . 
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~ Rules for promotion to rank of Asstt. 


Sub-Inspectors — Rules apply to all Head 
Constables equally without discrimination 
with effect from 29-12-1980 — Delhi Admin- 
istration is competent to modify existing 
rules -—- Held, that rules ere constitutionally 
valid (Jan) 19 A 


——Arts. 309 and 311 — Delhi Police (Pro- 
motion and Confirmation) Rules (1980), R. 15 
~- Selection by Departmental Promotion 
Committee — Admission of names to list for 
promotion. to rank of Asstt. Sub-Inspectors 
=- Standing Order No. 40-81 vroviding for 
awarding of five marks for representation 
at different levels in sports for purposes of 
selection —— Standing Order whether incon- 
sisterit with R. 18 (Jan) 19 B 
wom Arts, 309, 14, 16, 311 — Bombay Ration- 
ing Organization (Fixation of Seniority) Rules 
(1968), R. 4 and R. 7 Proviso —-Creation of 
Bombay Rationing Organization by merging 
employees of erstwhile Food Grains Distri- 
bution Organization and employees of vari- 
ous departments —- Seniority , lists prepared 
under Rules of 1968. — Validity — Petition 
challenging validity of Rules -allowed by 
High Court though filed after long delay — 
Legality, (1979) 2 Serv LR 583 (Bom), Re- 
versed (Jan) 102 
-Art $09, 311 — Rules under Art. 309 
framed by Ministry of Defence of Govern- 
ment of India issued in office Memo No: 
Pers/1860 RD Sel. BD 7871/D . (R & D) dt, 


* 23-11-1979, R. 16 — Seniority and promotion 


=- Service Officers seconded to Organisation 
~~ Computation of seniority (June) 1004 A. 


Arts., 309, 311, 14, 16 — Rules under Arti- 
ele 309 framed by Ministry of Defence of 
Government of India issued in office Meme 
No. Pers 1860/RD/Sel. BD 7971 D (R & D) 
dt. 23-11-1979, R. 16 — Seniority of Service 
Officers permanently seconded to Organisa- 
tion — Computation of — R. 16 is not arbi- 


‘trary, unjust or unreasonable (June) 1064 C 


mm ATES, 309, 311 — Rules under Art, 309 — 
Defence Research and Development Organi- 
sation Service Rules (1979), R. 16 — Statu- 
tory rule — Prevails over executive order 
contained in Para. 7 of Government of India 
Office Memo No. 9372-Estt (d) Cabinet Secre- 
tariat, Department of Personnel dt. 22-7-1972 
~« Secondment of Service Officers to Defence 
R&D Organisation -— Does not amount to 
transfer (June) 1064 E 


AtS 309, 311 — Rules under Art. 309 
framed by Ministry of Defence of Govern- 
ment of India issued in Office Memo No. 
Fers 1860 RD/Sel. BD/7971 D R & D). dt. 
23-11-1979, R. 16 — Seniority — Computa- 
tion of — R. 16 is not retroactive 

(June) 1064 F 


mum AYts, 309, 311, 14, 16 — Rules under Arti- 
‘ele 309 framed by Ministry of Defence of 


Government of India issued in Offce Memo 
No, Pers/1860/RD/Sel. BD/7871/D (R & D) 
dé. 23-11-1978, R. 16 —- Lateral induction of 
officers higher than Major/equivalent to the 
Organisation —- Does not amount to el ears 
tion of existing service officers’ chances 

promotion (June) 1084 G 


+ 
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——-Arts, 309, 311, 226 -—- Rules under Arti- 
¢le 309 framed by Ministry of Defence of 
Government of India issued in Office Memo 
No, Pers/1860 RD Sei, BD 7971/D (R & D) dt. 
23-11-1979, R. 16 — Statutory rule governing 
seniority — Its promulgation is legislative 
function and not quasi-judicial function 

, (June) 1064 H 
me Arts, 310, 311, 228 — Relative scope of — 
Power to abolish post — Justiciable — Per- 
gon ceasing to be Government servant — 
Question of his rehabilitation — It is a 
matter of policy. AIR 1965 J & K 15 (FB), 


Overruled ; . (Jun) 1107 B 
omArts, $10 and 311 — Seniority — Deter- 
mination (Sep) 1244 


»——Arts, 310-311 — Pleasure of President or 
Governor — Cannot be fettered except by 
provisions of Art. 311 — It cannot be fet- 
tered by ordinary legislation (Nov) 1407 B 
~~omArt, 311 — See also 
(1) Ibid, Art. 32 
42) Ibid, Art. 32 (May) 1008 
(3) Ibid; Art. 309 (Jan) 19 A, B; 
(Jan) 101; (Jun) 1064 A, C, E, F, G, H 
(4) Ibid, Art. 310 (Jun) 1107 B; 
(Sep) 1244; (Nov) 1407 B 
(5) Bihar Home Guards Rules . (1948), R. 5 
(Nov) 1394 

(6) Constitution of J. & K., Art. 109 
(Dec) 1579 C 
(7) Naval Ceremonials, Conditions of Ser- 
vice and Miscellaneous Regulations 


(Mar) 776 


= (1954), Regn. 251 . (Jun) 1064 D 
(8) Police Act (1861), S. 7 (May) 937 
(8) Released Ermergency Commissioned 


Officers and Short Service Commission- 
ed Officers (Reservation of Vacancies) 
Rules (1971), R. 4 (1) (Mar) 795 


mir Art, 311 — Fundamental Rules, R. 56 (d) 
-- Compulsory retirement — Validity — OM- 
cer promoted after dropping of charges 
framed on basis of adverse entry — Com- 
pulsory retirement shortly thereafter, is in- 
valid. ` (1979) 1 Serv LR 258 (Mad), Reversed 

(Mar) 793 
~rt 311°-— Suspension of employee after 
having been informed about dispensing of 
his services due to abolition of department 
in which he was serving — Departmental 
proceedings initiated against him dropped — 
Effect " (Jul) 1176 
——Art, 311 (1) — See Prevention of Corrup- 
tion Act (1947), S. 6 (1) (¢) (Nov) 1407 A 
rom At, 311 (2) — Promotion of respondents 
to post of Chief Ticket Inspector — If on 


officiating or permanent basis — Determina~. 


tion (Mar) 773 
~——~Art, 311 (2) -- Abolition of posts —~ 
Tamil Nadu Abolition of Posts of Part-time 
Village Officers Act (3 of 1981), Pre. — Act 
does not contravene Art, 311 (2) 


| (Jun) 1107 C 
w——Art. 312-A (3) -- See High Court Judges | 


(Conditions of Service) Act (1958), S. 15 
(Jul) 1174 


——Art, 320 (3), Proviso — Post within pur-' 


view of State Public Service Commission 
advertised — Subsequent G. O. withdrawing 
it from ‘Commission's purview — Candidate 
ywho had applied for the post — Whether 
can challenge the said G. O. (Dec) 1555 
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358 — See Ibid, Art. 123 

; (Mar) 710 C 
Art, 357 — See Ibid, Art. 13 (Mar) 710 A 
Art, 366 (14) — See Ibid, Art, 124 (4) 

. (Feb) 149 Z,A 
om~Art. 367 — See Ibid, Art. 13 (Mar) 710 A. 
~n Art. 367 (2) — See Ibid, Art. 21 

(Mar) 710 B 

368 (1) — Constitution (44th Am- 

endment) Act (1978), S. 1 (2) — Section 1 (2) 

is not ultra vires (Mar) 710 i 

mo—- Art 368 (2) — Constitution (44th Am- 

endment) Act (1978), S. 1 (2) — No antithesis 
between Art. 368 (2) and S. 1 (2) 

(Mar) 710 H 
~~——Art, 376 — See Ibid, Art, 124 (4) 

: (Feb) 149 Z, A 
Sch, 7, List 1, Entry 2 — See Ibid, Arti- 
cle 21 (Nov) 1413 B 
Sch, 7, List 1, Entry 54 — See Munici- 
palities — Madhya Pradesh Nagar Tatha 
Gram Nivesh Adhiniyam (1873), S. 69 (d) 

(Mar) 897 E 
~———-Sch. 7, List 1, Entry 78 and Para. 11 (b) 
(i) — See Ibid, Art. 124 (4) . (Feb) 149 Z, A 
-OCh 7, List 2, Entry 23 — See Munici- 
palitie: — Madhya Pradesh Nagar Tatba 
Gram Nivesh Adhiniyam (1873), S. 69 (d) 

(Mar) 697 E 


“Sch. 7, List 3, Entry 38 — See Ibid, Arti- 


cle 162 - l (Jan) 33 A 
Constitution of Jammu and Kashmir 
-Ss 26, 35 and 43 — Communications 
Dt. 3-4-1958 and Dt, 15-1-1983 from Secre- 
tary Home Dept. J. and K. to Inspector Gen- 
eral of Police J. and K. — They are not in 
the nature of orders passed by the Govern- 
ment but they are merely in the nature of 
recommendation — Order regarding promo- 
tion, held, not vitiated as the Government 
did not feel itself bound by the communica- 


tions i (Jun) 1149 
9, 35 — See Ibid, Art. 26 (Jun) 1149 
-5.43 — See Ibid, Art. 26 {Jun} 1149 


o—omArt, 109 — See also Constitution of 
India, Art, 136 , (Dec) 1579 A 


~—~—Arts, 109 and 111 — Constitution of 
India, Articles 233 and 235 — Appointment 
of District Judges from cadre of subordinate 
Judges of State —— Appropriate authority to 
appoint -is Governor and not the High Court 


(Dec) 1579 B 
Arts, 109 and 111 — Constitution of 
Indie, Articles 233, 235, 50 and 311 — Ap- 
pointment of District Judges from cadre of 
subordinate Judges — Governor's power to 
make appointment ~- Consultation with 
High Court — Recommendations of High 
Court — Acceptance of. (Dec) 1579 C 
mm—ATt, 111 — See 
(1) Ibid, Art. 109 (Dec) 1579 B. C 
(2) Constitution of India, Art. 136 
(Dec) 1579 A 


Constitution (44th Amendment) Act (1978) 


---——S, 1 (2) — See also 
(1) Constitution of India, Art. 14 
a (Mar) 710 K 
(2) Constitution of India, Art. 32 
(Mar) 710 jJ 
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Constitution (44th Amendment) Act (contd) 
(8) Constitution of India, Art. 368 (1) 
(Riar) 710 I 
(4) Constitution of India, Art. 368 (2) - 
i oe (Mar) 710 H 
Ss. 1 (2) and 3 — Central Government's 
failure to bring S. 3 inte force — Not mala 
; $ {Mar) 710 L 


(Mar) 710 L 
$2 l 
(Mar) 710 J 


Contempt of Courts Act (20 of 197%) 


o—-§, 2 — Civil contempt — Defendant in 
suit for possession giving undertaking to 
court that he will give possession of disput- 
ed property in agreed time Breach of 
undertaking —- Contempt petition — At hear- 
ing contemner filing affidavit and showing 
his. readiness and willingness to carry out 
the undertaking — Court refrained to ‘ake 
action (Novy) 1461 
——S, 2 (bJ and (ce) — Contempt of Court 
— Writ petition againt non-granting of ac- 
creditation -—~ Order in writ petition based 
on assurance of Government Advocate. 
Weld, there being no undertaking for grant 
of accreditation, failure of Government to 
do so would not amount to contempt of 
Court (iar) 691 B 


m— 5S, 3 — See 
(1) Ibid, S. 1 (2) 
{2).Constitution of Indis, Art. 


ts ciaiaiel 


——S. 5 — Disobedience of Court's order 
=- Sentence (Nov) 1457 
~—S, 17 — See Ibid, S. 19 (Mar) 691A 
o—-Ss, 10,17 — Initiation of proceedings 


for contempt — Issue of notice under Sec- 
tion 17 — Order initiating proceeding ‘is 
not appealable l (Mar) 881 A 


Contract Act (0 of 1872) 


ow—Sgs, 128 and 134 — Liability of surety— | 


Bank guarantee on behalf of a company to 
Electricity Board — Company in liquidation 
Effect of liquidation proceeding on 
right of Board to recover from Bank the 
guarantee amount. M.F.A. No. 145 of 1878 
D/-: 18-11-1978 (Ker), Reversed 

(Nov) 1497 


=—S, 134 — See Ibid, S. 128 | (Nov) 1487 
CO-OPERATIVE SOCIETIES 
—Maharashtra 


(24 of 1961) 
—-S, 91 — See Houses and Rents — Bom- 


Co-operative Societies Act 


bay Rents, Hotel and Lodging House Rates ` 


Control Act (1947), S. 5 (4A) 
(Jun) 1097 B 


——-S, 91 (1) — Bombay Rents Hotel and' 


Lodging House Rates Control Act (57 of 
1947), S 28 (1) — Harmonious construction 
— Absence of jural relationship of land- 
lord and tenant between parties — Pro- 
ceedings u/s. 91-(1) not barred by. S. 28 (1) 

l .(Jun) 1097 A 
——S, 91 (1) — “Touching the business of 
the Society” — Tenant Co-partnership type 


Housing Society — Initiation of proceedings | 


val of trespasser is part of its busi- 

— äi . (Jun) 1097 D 

——-S, 94 — Order pri ERT of 
disputant — Lega er 

ii = ai {Jun) 1097 C 


Subject. Index, A, I- R. 1982 Supreme Court 


- 
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Co-operative Societies (contd.) h 

—Otiar Pradesh Co-operative Societies Act 
(11 of 1966) 

tommy, 29 «- U, P, Co-operative Societies 

Rules (1988), Rr. 444, 445, 439 — Applicabi« 

lity — Committee of Management — Elec- 

tion of members ~~ Mere holding of poll 


does not complete election process — “Co« 


operative year of their election year” -<« 
Means the year in which the member is 
elected. Writ Petn. No. 7869 of 1681 (AH) 


Reversed (Apr) 83? 
3, 70 — Bar of jurisdiction: of Civil 
Court — Expression “touching business of 


. Society” — Suit for declaratiin by em- 


ployee cf Society that retrenchment of hig 


. services by Society constituted under Act is 


ilegal — Dispute does not relate to busi- 
ness of co-operative society — Suit is not. 
barred under S. 70 (Jan) 120 


E Pradesh Co-operative Sceleties Rulos 
owen, 439 -= See Co-operative Socletles —« 
U. P. Co-operative Societies Act (11 of 
1966), S. 29 (Apr) 83% 
=R, 444.——- See Co-operative Societies — 
U. P. Co-operative Societies Act (11 of 1968), 
S. 29 (Apr) 83% 
wom, 445 — See Co-operative Societies — 
U. P. Co-operative Societies Act (11 of 1966), 
S. 2A ' (Apr) 833 





Criminal Procedure Code (2 of 1974) 
maD, 107 —- See Constitution of India, 
Art. 134 (Oct) 1299 
=S, 125 -—- Maintenance — Wife refusing 
to live with husband — Grounds ({Apr) 853 
aD, 154 — See also 

(i) Constitution of India, Art. 136 | 
(Aug) 1218 
(2) Constitution of India, Art. 226 
(May) 949 A 
ome Section 154 — Non-mention of name of 
accused in F.I.R. —— No name of accused 
but designation of his office known to coms 
plainant — Absence of name of accused 

was hardly of any significance 

(Dec) 1511 A 
sS. 154 —— Omissions in F.I.R. — Bribery 
case — Visit of accused (Factory Inspector} 
to factory of complainant Demand of 
bribe by accused from complainant —- Ac-« 
cused admitting that complainant followed 
by raiding party came to his house — Omis- _ 
sion 10 mention about time and place of 
further meeting in F. I. R. loses all signi- 


(Dec) 1511 © 
rm. 157 — § 


ee 
(1) Constitution. of India, Art. 136 
(May) 949 O 
(2) Constitution of India, Art. 226 
(May) 949 A 
om. 1867 — No charge-sheet submitted for 
3 years — Accused in jail custody —. Direc- 
tion given that accused be released on bail 
on furnishing. personal - bond (Jun) 1098 


S, 195 (1) b) (i) and (3) Offence 
under Section 193, I. P.C. of filing a false 
affidavit before Rent Control Officer — 
Rent Control Officer whether a ‘Court’. 1982 
All Cri, R 98, Reversed (Sep) 1238 A 


Subject Index, A. I. LR 1982 Supreme Court . 7 m 21 


Criminal P. C. (contd.) 
 ——Ss, 204 and 397 — Magistrate issuing 
summons to accused — High Court affirm- 
ing order of Sessions Court quashing the 
oräer directing issue of summons — If, 
eventually Magistrate comes to conclusion 
that no offence was made out against ac- 
cused, he himself can discharge or acquit 
the accused, as the case may be — High 
Court’s order set aside: -~ (Mar) '784 (2) 
——Ss. 204 and 482 — Rent Control pro- 
ceedings pending — Allegation that some 
forged rent receipts were filed in pro- 
ceedings — Issue of process by. Magistrate 
on behalf of complaint by landlord — Lega- 
lity. 1982 Cri LJ 817 (Delhi), Reversed 
(Jul) 1181 
o—S. 200 (b) ~= See Ibid, S. 437 
l (Nov) 1483 B 
~—Ss. 231, 407 — ‘Transfer of criminal 
eases — Principle that they should be heard 
at. place from where large number of wit- 
nesses are. to be examined does not apply , 


(Dec) 1558 | 
~——§, 313 —. See Ranbir P. C. (1989 Smvt.) 
S. 148 (Aug) 1200 
-—S, 341 — See Tbid, S. 482 (Mar) 785. 


——S, 354 (3) —- See Penal Code (1860), Sec- 
tion 302 (Oct) 1325 A 
——S, 357 (a) —- Order directing payment 
of litigation costs to State — Order when 
cannot be passed (Aug) 1229. (2) 
-—S. 360 — See Ibid, S. 401 (Nov) 1492 


——S. 360 (1) — Conviction under Sec. 323, 
I. P.C, — Sentence — It would meet ends 
of justice if accused are not sent to jai! but 
are released on probation under S. 360 (1), 


Cr. P. C. (Mar) 783 (2) 
——S, 388 — See Constitution of India, Arti- 
cie 32 (Apr) 849 


2-—Ss. 374, 385 and 386 — Appeal pending 
in High Court Jodhpur: Bench — Appeal 
transferred to Jaipur Bench without notice 


to accused — Dismissed by Jaipur Bench- 


without hearing accused — Appeal re- 
manded to Jaipur Bench for fresh disposal 

“(July 1175 
-——S. 378 — See also High Court Rules & 
Orders — M. P. High Court Rules, Chap I 
Part IR. 1 (q). (Mar) 800 A, B 


——Ss, 378, 482 —- Appeal against acquit- 
tal — High Court while granting leave to 
appeal before itself also. ordering issue of 
notice to accused to show cause why he 
should not be sent up for trial — Order 
issuing such’ notice, held, without jurisdic- 
tion (Mar) 677 
——S,. 378 (3) — Appeal against acquittal by 
State — Leave refused by High Court with- 
out assigning reasons and without speaking 
judgment as to how there was no entrust- 
ment to accused — Effect ` 
——S. 384 —- See High Court Rules and 
Orders ~~ M. P. High .Court Rules, Chap. I, 
Part I, R. 1 (Q) (Mar) 800 A 
——S. 385.-—- See also Ibid, S. 374 (Jul 1175 


——Ss. 385 and 432 (7) — Expression. “Ap- 
ropriate Government’ in S.. 432 (7). — 
eans government wherein conviction 

takes place. - (May) 1052 A 

-——Ss. 385 (2). Proviso and 465 — Appeal 

against conviction — non sumone = 


E 7 
B31 “ery 
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(Aug) 1215- 


: Criminal P, ©. (contd,) 


record — Accused claiming to be entitled 
to acquittal on basis of findings of Ses- 
sions Court — Neither complainant nor 
Advocate General raising’ any objection —~ 
Non-summoning of record is not fatal 
. {May} 1052 B 
——S,. 386 — See also l 
(1) Ibid, S. 374 (Jul) 1175 
(2) Ranbir P. C, (1989 Smvt), S. 148 
(Aug) 1200 
——5S. 386 — Appeal against acquittal — 
Appreciation of evidence — Murder — Dis- 
cussion of avidence and its appreciation by 
High Court largely tainted by speculation — 


Held, High Court was not justified in re- 


jecting evidence of material witnesses and 
coming to conclusion that the prosecution 
failed to prove guilt of accused beyond 
reasonable doubt (Jun) 1076 A 
————S, 386 — Penal Code (1860), Ss. 299, 300 
and 34 — Finding of acquittal by trial 
Court — View of trial Court reasonable — 
Two views possible — High Court should 
not interfere (Aug) 1224 

—5. 397 — See Ibid, 5. 204 
nal 184 (2) 

—S. 397 (2) —— See Ibid, S. 48 
* inary 785 


——S, 401 — See also Constitution of India, 
Art, 138 (Sep) 1249 
—S. 401 — : Revision against conviction — 
Interference with concurrent findings of 
fact — Propriety (Jul) 1171 
——Ss. 401, 380 — Andhra Pradesh Excise 
Act (17 of 1968), S. 34 (a) and (i) — Con- 
viction for offence under S. 34 (a) 

(Nov) 1492 
—§. 406 — Transfer of criminal case — 
Grounds (Sep) 1260 A 
——S 407 — See Ibid, S. 231 (Dec) 1558 
-——-S. 428 — Acquittal of accused by High 
Court — Acquitted accused in preventive 
detention — Conviction of said accused in 
appeal by special leave -— Detention, 
neither as one pursuant to conviction, nor 
as that of undertrial — Period of detention 
could not be set-off under S. 428 


(Mar) 791 
+S, 428 — Benefit of set off — Not 
available to life convicts, (1880) 21 Guj LR 
7, Overruled (Nov) 1439 


— 5S, 432 — See . a’ 
(1) Ibid, S. 433-A (Jul) 1163 
(2) Constitution of Indfa, Art. 32 - 

(Oct) 1391 A, B, C, D 
ome—S. 432 (7) — See Ibid, S. 385° 


(May) 1052 A 
—~—S, 433 — See Constitution of India, Arti- 
cle 72 (Mar) 774 


——Ss, 433-A, 432 -—- Life imprisonment on 
conviction prior to 18-12-78 — S. 433-A not 
anplicable to them — G.O.Ms. No, 557, D/- 


‘30-10-80 by Govt. of Andhra Pradesh — Ac- 


cused undergoing more than five years’ im- 
prisonment on: 31-10-81 -— Life convicts 
would be entitled to benefit under cl. (a) 
para. 2 of G.O. (Jul) 1163 


—-S. 433-A — Applicability and object — 


‘Section is not retrospective — G O. Ms. 557, 


D/- 30-10-80 issued by Andhra Pradesh Gov- 
a ae — Pius applicable to those governed 
(Aug) 1169 
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as Subject Index, A. I H. 1982 Supreme Court 


Criminal P. ©. (eonéd.) . 
~——S. 434 — See Constitution of India, Arti- 
ele 32 . (Apr) 849 
~t———S. 437 — Accused released on bail -= 
Need not be required to appear before Court 
. Until charge-sheet is filed and process is 
issued by court. — Practice in many Magis- 
trates’ Courts in Bihar requiring accused to 
Appear before court every fourteen days 
even though he is on bail, disapproved 
(Nov) 1483 A 
-~—Ss. 437, 441 (3), 209 (b) — Bail — Case 


triable by Sessions Court — Normally Magis- 
trate should grant bail binding the accused 
not only te appear before him but also to 
appear before Court of Session (Nov) 1463 B 


mS. 439 — See also Constitution of India, 
Art. 32 (Oct) 1391 B 
=—5. 439 =— Detention under Prevention of 
Blackmarketing and Maintenance of Supplies 
of Essential Commodities Act (1980) — Grant 
of bail — Validity — C. M. App. No. 3909 
(w) and C. W. No. 8618 of 1981, D/- 23-10- 
1898r (Alb, Reversed (May) 942 
——S. 441 (3) — See Ibid. S. 437 
: E (Nov) 1483 B 

=—-S. 465 — See Ibid, S. 383 (2), Proviso 
l (May) 1052 B 
——S. 477 — Rules under — Trial of accused 
— Court must permit him to sit down dur- 
ing trial (Sep) 1260 B 

——S. 482 — See also 

(1) Ibid, S. 204 (Jul) 118% 
(2) Ibid, S. 378 (Mar) 677 
o——-Ss. 482, 397 (2), 3421 — Order in appeal 
under S, 341 — Remedy against — Section 
482 expressly overrules bar in S. 341 -- De- 
cision of High Court Keversed (Mar) 785 


Damoh Municipal? Counci) Octroi Rule 
See under Municipalities. . 


Delhi Police (Promotion and Confirmation) 
Rules (1980) 
~R., 15 — See Constitution of. India, Arti- 
cle 309 (Jan) 19 A, B 
Defence Research and Development Organi- 
sation Service Rules (1979) 
——R. 16 — See Constitution of India, Arti- 
cle 309 (Jun) 1064 E 
Delhi Municipal Corporation Act i 
(66 cf 1957) 
See under Municipalities. 
Delhi Rent Control Act (59 of 1958} - 
See under Houses and Rents. 
Designs Act (2 of 1911) 
——Ss. 2 (8), -26 (1) (since repealed) — 
Patent — Grant of — It must have novelty 
and utility —- Spl. A. 128 of 1957 and 191 of 
1957, D/- 18-1-1966 (All), Reversed 
(Nov) 1444 A 
o-—-Ss. 2 (8), 26 (1) (since repealed) — "In- 
vention” — Whether involves novelty and 
inventive step — Mixed question of law and 
fact — Test to determine, indicated 
(Nov) 1444 B 
aS, 4 — Specifications — Construction of 
(Nov) 1444 D 
——Ss, 10 and 26 (since repealed) — Grant of 
Pate. by Controller — Its validity is not 
guaranteed thereby 
——S§. 28 — See Ibid. S. 10 (Nov) 1444 C 
——S, 26 (1) — See Ibid, S. 2 (8) 
(Nov) 1444 A 
è 


(Nov) 1444 C. 


Divorce Act (4 of 1869) 
oS, 7, 10 — Divorce — Grounds for — 
‘Mutual consent” not contemplated — Sec- 
tion 1 (2) (d) of the British Matrimonial 
Causes Act (1973) cannot be read into S. 7 
of the Divorce Act — Expression “principles 
and rules” in S. 7 does not mean grounds 

(Sep) 1261 A 
=S, 10 — See also Ibid, S. 7 . 

(Sep) 1261 A 
~S. 10 — Divorce —- Ground specified in 
statute —- Court cannot add new grounds by 
interpretative process. — It can give Wberal 
construction (Sep) 1261 B 


East Punjab Urban Rent Restriction Act 
{3 of 1948) 
See under Houses and Rents, 


EDUCATION ; 
-Recognition of University degrees — See 
Education >~ Rajasthan Medical Service 
(Collegiate Branch) Rules (1962), R. 12 

; i (May) 933 
Student indiscipline — See Constitution 
of India, Art. 226 (Apr) 843 


Bihar Private Medieal Colleges (Taking 
Over) Act (5 of 1978) 


mSS, 3 and 6 — Take over of Medica? 
College under S. 3 — Age of superannuation 
of staff of college reduced — Reduction 


held, valid. C. W. J. C. No. 3032 of 1980,- 


(Apr) 882 


D/- 29-7-1981 (Pat), Reversed 
. (Apr) 882 


S, § ~— See Ibid, S. 3 


eMadhva Pradesh Government for Admis- 
sion to Medical Dentistry and Ayurvedic 
Colleges Rules (1979) 


——R. 7 — See Constitution of India, Art. 13- 


(Apr) 827 

mmm, Q - See Constitution of India, Art. 15 
i . (Apr) 827 
mm ft, 20 — See Constitution of India, Arti- 
ele 15 {Apr) 827 
e~Rajasthan Medical Service (Collegiate 


Branch) Rules (1962) 
R, 13 — Lecturer in Forensic Medicine 
in Government Medical Colleges — Eligibi- 
lity for the post — 1974 Raj LW 543 : (1974) 
WLN 882, Reversed (May) 933 


Rajasthan University Act (29 of 1949) 


——§, 23-A — See Education — Rajasthan - 


Medical Service (Collegiate Branch) Rules 
(1962), R. 12 . (May) 933 
-Rajasthan University Ordinance 

ANO, 65, Cl. vii — See Education — Rajas- 
than Medical Service (Collegiate Branch) 
Rules (1962), R. 12 (May) 933 





Election Symbols (Reservation and Allot- 
ment) Order (1968). 
o———Para, 13 — See Representation of the 
People Act (1951), S. 123 (7) (Dec) 1559 A 
Para, 18 — See Representation of the 
People Act (1951), S. 123 (7} (Dec) 1559 A 


Employment of Children Act (26 of 1938) 
mS, 3 (3) and Schedule — Construction 
Industry =» Not a process specified in Sche- 


riy 


Subject Index, A. i. R. Yuuz Supreme Court 


Employment of Children Act (contd.) 

duie — Prohibition against employment of 
children under the Act — Applicability of 
in construction industry (Nov) 1473 B 
~——Sch. — See Ibid, S. 3 (8) (Nov) 1473 B 


_Eseentiai Commodities Act (10 of 1955) 
——Ss, 2 (a) (v) and 3 — Rice bran is food~ 
stuff within meaning of S. 2 (a) (v) and is, 
thus essential commodity — Power confer- 
red by S. 3 can be used to regulate its pro- 


duction, sale or supply (Mar) 788 
——S, 3 — See also 
{1) Ibid, S. 2 (a) (v) (Mar) 788 


{2) Constitution of India, Art. 14 
(May) 1016 C, D 
(3) Constitution of India, Art, 19 (1) @) 
(Jan) 33 E 
(4) Constitution of India, Art. 19 (1) (g) 
an (May) 1016 B 


d (6) 
5) Constitution of India, Art, 32 
“ : ii (Jan) 33 C 


{8) Constitution of India, Art. 162 
(Jan) 33 A 
{7) Punjab Foodgrains Dealers Licensing 
and Price Control Order (1878), Cl. 1% 

{1} Proviso 2 (Jan) 65 A 

(8) Rajasthan Trade Articles (Licensing 
and Control) Order (1980), Cl. 18 
(Feb) 130 


(8) Sugarcane Order (1966), 
Clause 4-A (Apr) 902 A 
——S 3 == Rajasthan ‘Trade Articles 
(Licensing and Control) Order (1980), Cl. 18 
— Notification under, prescribing quantity 
of wheat to be possessed at one time — It 
is reasonable restriction (Jan) 29 B 
»——S. 3 — Rajasthan Trade Articles (Licens- 
ing and Control) Order (1980), CL 18 —- Noti- 


{Control} 


fication under, prescribing 200 quintals of 


wheat to be possessed at a time by a dealer 
= Implications of (Jan) 29 C 


-——Ss, 3 and 7 — Bihar Essential Articles 


(Display of Prices and Stocks) Order (1977), 
Sch. I, Item I, Item 24 -—~ Prosecution for 
possessing unaccounted soda ash -—- Omis- 
sion to mention provisions of Order which 
was violated — Proceedings not Hable to be 
quashed on that grcund (Jan) 58 
»—S. 3 (1) (d) — Rajasthan Wheat (Export 
Control) Order (1981), Pre. —— Wheat control 
export of wheat from the 


order restricting 

State is not violative of Art 19 (15 (g) 
(Jan) 29 A 

——S. 3 (1) and (2) (d) —— Sugar (Control) 


Order (1966), Cl. 5 — Central Government 
Order No. GSR-410-E/Ess. Comm./Sugar 


Gated 14-7-1980 — Order is not ultra vires 
5. 3 (May) 1016 A 
=S, 7 = See Ibid, S. 3 (Jan) 58 


Estate Duty Act (34 of 1953) 


=S. 2 (16) — See Ibid, S. 64 (July 1153 
-—S, 6 — See Ibid, S. 64 (Jul) 1153 
»-—S. 7 — See Ibid, S. 64 (Jul) 1153 


-——Ss. 64, 6, 7 and 2 (16) —- Properties: be- 
longing to Math — Properties granted to 
Math by Moghul Emperor -—~ Mahant in 
charge of properties as trustee —- On death 
of Mahant properties do not pass and as 


Estate Duty Act (contd) | 
such are not Hable to estate duty = Re- 
ference — High Court can interfere with 
finding on mixed question of law and fact 
(Jul) 1153 


_ Kvidenee Act { of 1872) 
gum, 3 — See also 


(1) Ibid, S. 9. (Apr) 839 B 
(2) Constitution of India, Art. 134 
(Oct) 1299 
(3). Constitution of India, Art. 138 
(Aug) 1216 
(4) Penal Code (1860), S. 269 (Jul) 1157 


©) Penal Code (1860), S. 300 - (Aug) 1227 C 
(6) Penal Code (1860), S. 302 (Aug) 1217 


_ mmm, J me Evidence —— Appreciation of == 
Victim stating name of particular person ag 
his assailant to the doctor who examined 
him — Subsequentiy giving another person’s 
name as his assailant — Not knowing him 
before cecurrence -~- Held that statement 
made by victim to Doctor being first in point 

-~of time must be preferred to his subsequent 
statement. Criminal Appeal No. 1639 of 1972. 
D/~ 1-9-1975 (Bom), Reversed (Apr) 839 C 
wom, 3 —— Fact that the witness is wife ol 
the deceased is no ground for rejecting he! 
evidence ~~ Her evidence should be scrut- 
infsed with care (Jun) 1076 B 


9, 3 — Approver evidence — Evidentiary 


value of (Aug) 1227 A 
w9, J me Circumstantial. evidence — Bri- 
(Dec) 1511 B 


omen, J a Trap witnesses — Witnesses, 
merely petty clerks — Their evidence can- 
hot be rejected as wholly unreliable. (1965) 
& Delhi LT 362 (Punj), Overruled 

; l (Dec) 1511 D 


S9, 3, 145 — Trap witnesses — Absence 
of contradiction Cross-examination, 
scrappy and jumpy — So called inner varia- 
tions between evidence of witnesses — Omis- 
sions of trivial details —— Testimony of these 
witnesses not rendered unreliable 

(Dec) 1511 E 
nme, 3 - Appreciation of evidence — The 
only eye-witness committing error in identi- 
fying accused — Extra-judicial confession 
not worthy of belief — Uncorroborated evi- 
dence of eye-witness itself not sufficient to 
bring home charge -~ Accused liable to be 
acquitted. 1982 Cri LJ (NOC) 127 (Gau), Re- 


versed (Dec) 1595 C 
omen. 3 (3) oe See Criminal P. C. (1974), 
S. 386 (Jun) 1076 A 


——Ss, 9,3 — Identification of accused —~ 
Victim not knowing accused prior to occur- 
rence —- Test identification parade not held 
—- Accused shown to victim by police be- 
fore trial — His- identification in Court by 
victim is valueless and cannot be relied upon 
l (Apr) 839 B 

Srey a a GES oN 
f. O 32u), 

Reve (NOC) 127 (Gau) 


(Dec) 1595 B 
mmm, 32 — See Penal Code (1860), S. 304, 
Part I i (May? 1024 


omens, 35, 73, 74 — Two documents of two 
different public schools showing same age of 
child — Documents would be admissible 


24 


Evidence Ac? fteontd 

under S 35. 1976 sy LW 2460: 1977 Cri LJ 
(NOC) 143, Reversed ' (Jun) 1057 A. 
——S,. 45 —- See also Penal Code (1860), Sec- 
tion 289 (Jul) 1157 
——S. 45 -— Opinion of doctor as to age of 
& person — Radiological test — Margin of: 
error in age ascertained by radiological 
examination is two years on either side 


Subject Index, A. L R. 


(Oct) 1297 B 
»—5S, 60 —- See Constitution of India, Arti- 
cle 226 f (Mar) 673 


-——S. 83 -- See also Transfer of Property 
Act (4 of 1882), 3. 108 (Jan) 127 A 
——S. 63 — Tape-recorded conversation — ` 
Credibility — Can be relied only as corro- 
borative evidence (May) 1043 A- 


-—S, 73 — See Ibid, S. 35 (Jun) 1057 A 
——S. 74 — See Ibid, S. 35 (Jun) 1057 A 
——S. 92 (1) — Bar of, as to adducing of 
oral-evidence — Applicability . (Jan) 20 B 
——S. 101 — Jagirdars of Timarni claiming 
to have acquired status of Ruling Chief 
Cession of territory by Scindias to British 
by treaty dt. 12-12-1860 — Burden to prove 
that British Government recognised exist- 
ence of any sovereign rights with their an- 
cestors is on Jagirdars (Aug) 1201 B 
e— Ss, 101 to 104 — See. 
(1) Constitution of India, Art. 222 (1) 
(Feb) 148 T 
{2) Representation of the People Act (1951), 


S. 160 (1) (d) dii) (Dec) 1569 A 
(8) Transfer of Property Act (4 of 1872), 
S. 108 (Jan) 127 C 


——S, 113 — Effect. of cession — Inhabitant 
of territory can enforce only such proprietary 
rights as the Sovereign - recognised 


(Aug) 1201 C 
— sS. 114 —— See Penal Code (45 of 1850), 
S, 412 (Feb) 129 
——S. 114, Ilus. (e) — See Constitution of 
India, Art. 136 (Sep) 1249 
——S. 115 — Estoppel —— Applicability — It 
cannot be invoked by assignee of party to 
whom representation is made (Jan). 121 C 
——Ss. 123 and 182 — Constitution of India, 
Arts. 74, 217 and 224 -- Additional Judge — 
Appointment for fresh term — Transfer of 
Judge ~—- Correspondence between Law Min- 
ister and Chief Justice of India and High 
Court Chief Justice — Disclosure -- Privilege. 
(1961) 2 SCR 371 (Punj), Overruled 


(Feb) 149 D 

—S. 145 — See also Ibid, S. 3 
(Dec) 1511 E 
-—-S. 145 — Two contradictory statements 
must have been made by one person — 
Statement made by one contradicted by an- 
other — Section 145 is not attracted. Crimi- 
nal Appeal No. 1638 of 1972, D/- 1-9-1975 
(Bom), Reversed (Apr) 839 A 
a-—S. 162 — See, Ibid, S. 123 (Feb) 149 D 


Fundamental Rules 
——R. 56 (d) — See Constitution of’ India, 
Art. 311 (Mar) 793 


General Clauses Act (160 of 1837) 
w—S & — See 
(1) High Court moe CO of Ser-. 
vice) Act (1958), S (Jul) 1174 


‘Goa 11, Reversed 


1982 Supreme Cour? 


General Clauses Act (sontd.) 
(2) Municipalities — M. P. Nagar Tatha 
' Gram Nivesh Pen (1973), Sec- 


tion 68 (d) (Mar) 687 A 
w, 14 ae See rates Heorsankanon Act 
(1956), S. 51 (3) (Aug) 1193 


Gea, Demen and Diu (Banks Reconstruction) 
_ Regulation (1962) ' 


wm. § (1) — See Constitution of India, 
Art. 240 (Sep) 1268 B 


--—S. 14 — See also Constitution of. India, 


Art. 240 (Sep) 1268 A 
we, 14 -— Suits for recovery of loans 
granted by branches in Goa of Banco 


Nacional Witramarino having its head office 
in Lisbon —- Trial Cyurt must examine on 
merits claim of loanee as to set off made on 
basis cf credits in their favour. AIR 1970 
(Sep) 1268 S 


Geld: Control Act (45 of 1965) 


“m3. 108 — See. Constitution of India, Arti- 
cle 138 (Mar) 729 


Government of Union Territories Act. 
(20 of 1963) 


coum, 44 — Scope — Administrator of Unior 
Territories —- He is competent to pass order 
of detention (May) 1029 A 


Guardians and Wards Act (8 of 1820) 


nS, 7 —- See also Contempt of Courts Act 
(1971), 5. 5 (Nov) 1457 


e53. 7 and 17 Parsi Marriage and 
Divorce Act (1936), S. 49 —- Custody of minor 
~— Question as to — Relevant consideration 
is only welfare of child -—- Bitter squables 
between husband and wife — Daughter aged 
11 years directed to be kept in Boarding 
School under custody of-mother. App. No. 
102/1981, D/- 16-10-81' (Bom), Reversed l 

(Sep) 1276 A 
mone, 17 — See Ibid, 5. 7 (Sep) 1276 A 
Gujarat Municioslities Ast (24 of 1964) 
See under Municipalities, 


Gujarat Panchayats Act (6 of 1862) 
See under Panchayats. 


High Court Judges (Conditions of Service) 
A 


ct (28 of 1954) 


mS, 3, 6, 24 -—- High Court Judges Rules . 
(1956), R. 2 — All India Services (Leave) 
Rules (1955), R. 20B — High Court Judge — 
Entitled to encash on retirement earned leave 
at his credit —- Act of 1954 is not complete 
Code relating to leave of Judges — Central 
Government can make rules (Sep) ‘1265 
»——S, 6 — See Ibid, S. 3 (Sep) 1285 
~«m—§, 15, Sch. I, Part II, Cl. 2 (a) — Indian 
Civil Service Regulations, Regulation 5861 —- 
High Court Judge — Pension — Quantum — 


Determination (Jul) 1174 
mD, 24 — See Ibid, S. 3 (Sep) 1265 
----Sch, 1, Part II, Cl. 2 (a) — See Ibid, 
S. 15 (Jul) 1174 
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‘High Court Judges Rules (1956) 
——R:. 2 — See High Court sucess (Condi- 
tions of Service) Act r te 9 

(Sep) 1265 


HIGH COURT RULES AND ORDERS | 
=—Bombay High Court Appellate Side Rules 
(1960) 
»——Chap, IV, RS ' See Constitution of 
India, Art. 136 (Aug) 1228 


—Madhya Pradesh High Court Rules 


~——Chap. I, Part I, R. 1 (q) — Appeal against 
acquittal under S. 378 (3), Cr. P. C. — Leave 
- to fle — Application is to be laid before 
Bench of two Judges and not before Single 
Judge — Misc. Criminal Case No. 786 of 
1974, D/- 16-10-1974 (Madh Pra), Reversed, 
1974 MPLJ (Notes) 102, Overruled 

(Mar) 800 A 
-—Chap. I, Part I, R. 1 iq) (as amended) 
— Appeal against acquittal —- Leave to file 
»— Powers of Division Bench and Single 
Judge respectively — Scope . (Mar) 800 B 





Rindu Law 


-—Antecedent debts of father 
:duty of sors to discharge such debts 
(Jan) 84°C 

——Impartible estate -- Partition -- See 
Tenancy Laws — Bombay Pargana and Kul- 
karni Watans Abolition Act (1950), S. 3 

(Apr) 887 B 
-———Impartible estate — Incidents of — Mere 
fact that an estate is impartible does not 
make it separate and exclusive property of 
holder (Apr) 887 A 
——Joint family — Paes ~~ See also 
Income-tax Act (43 of 1961), S. 171 


. (Mar) 760 A 
——Joint family — | Partition 


Pious 


Modes of 
and procecure — Not identical with condi- 
tions contemplated under S. 171 of Income- 
tax Act (1961) (Mar) 760 C 


Hinda Marriage Act (25 of 1955) 


œs, 12, 19, cl. (ii) — ‘Residence’ — Mean- 
ing of — Parties to marriage belonging to 
village within jurisdiction of District Judge, 
Almora married in Delhi and residing there 
~— Petition for nullity of marriage under 
Section 12 filed in court of District Judge, 
Almora — District Judge would have no 
jurisdiction to try the petition. Civil Revision 
No. 1904 of 1978, D/- 6-8-1979 (All), Beverees 
(Jan) 
w——5. 13 — See Divorce Act (1869), S. 10 


ee. 1261 B 
am—S. 19, CL (ii) — See Ibid, S 


(Jan) 3 
Kinda Undivided Family 


-——Partial Partition — See Income-tax Act 
(43 of 1961), S. 171 (Mar) 760 A 


HOUSES AND RENTS 


-—Eviction — See Constitution of India, 
Art. 138 (Aug) 1213 


~-Bombay Rents, Hotel & Lodging House 
‘Rates Control Act (5% of 2947) 

~-—Ss. 5 (4A), 154A and 26 — Maharashtra 

Co-operative Societies Act (24 of 1961), S. 91 


| weg, 14 (1), Proviso (e), 25B (1), (5), 
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Houses & Renis — Bombay Rents, Hotel & 

Lodging House Rates Control Act (contd.} 
— Effect of Amendment Act ,— Person in 
occupation of premises under -subsisting 
licence as on 1-2-1973 Dispute between 


licensor and: licensee for possession — It falls 


outside purview of S 91 (1) (Jun) 1097 B 
ome, 15-A — See Fbi, S. 5 (4-A) 


(Jun) 1097 B 
a 28 — See Ibid, S. 5 (4-A) 

(Jun) 1097 B 
mS, 28 (1) — See Co-operative Societies 


»- Maharashtra Co-operative Societies Act 
(1981), 5. 91 (1) (Jun) 1087 A 


-—Delhi Rent Control Act (59 of 1958) 


ummm, 14-A — Government servant occupy- 
ing Government accommodation owning house 
~~ Vacation of Government accommodation 
— Notification by Central Government 
Government servant asked by special order 
to vacate Government accommodation 
Resort to S, 14-A -~. Permissible — Subsa- 
quent notification modifying charging cf 
penal rent —~ Not material. (1980) 1 Ren CR 


=a 


$0, Overruled (Jan) 71 
=, 14 (1) (2) — Notice under — Construc- 
tion of — Statutory tenant — Demand for 


damages for use and occupation at rate 
equivalent to agreed rent — Demand is one 
for rent ~~ Notice is valid. AIH 1976 Delhi 
256, Reversed . (Mar) 777 
S, 14 (1) (d) — Eviction — Tenant shift- 
ing to foreign country and leaving his 
mother, sister and brother in tenanted house 
~- It cannot be said that they ceased to be 
members of family -— Cannot be ‘evicted cn 
such ground. AIR 1980 Delhi 145, Reversed 
(Jun) 1991 


wD, 14 (1) Proviso (e) — See also 


(i) Ibid, S. 25-B (4) (Nov) 1455 
(2) Ibid, S. 25-B (4) and (5) (Nov) 1456 
mms, 14 (i), Proviso, Cl. (e) and 25B (&) 
=- Application for eviction under Cl. (e) of 
Proviso -- Held, in the circumstances of the 
case, leave to contest appiication must be 
granted under S. 25-B (5) (Dec) 1518 A 
(D 
and (10) and 37 (1) — Petition for eviction 
under Cl. (e) of proviso to S. 14 (1) — Ap- 
plication for leave to contest — Jurisdiction 
of Controller. AIR 1982 Delhi 405, Overruled 
, ; (Dec) 1518 B 

wS, 14 (1), Proviso, CL (e) and 25-B (5) 
~— Petition for eviction under Cl. (e) of pro- 
viso to S. 14 (1) — Application for leave to 
contest — Facts, disclosure’ of which would 
disentitle landlord to obtain decree for pos- 
session — Instances, (1981) 20 Delhi LT 420, 
Reversed (Dec) 1518 C 
9, 25-8 (1), (5), (7) and (10) — See Ibid, 
S, 14 (2), Proviso (e) (Dee) 1518 B 
mmr, 25-B (4) — Leave to defend — Suit 
for eviction on ground of bona fide re- 
quirement —- Leave to defend sought on 
plea that suit premises were let out both 
for residential and commercial purposes re- 
ed on prima facie finding that dominant 
purpose was residential — Held, leave to 
defend should be granted (Julj 1272 
woot, 258 (4) 14 (1) Proviso (e) — Eviction 
suit — Leave to defend -- Leave has to be 
granted when eviction is sought on ground, 
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Houses & Kents — Delhi Rent Control Act 
(contd.) 
of . bona fide personal requirement and 
that ground is disputed by the tenant 
(Nov) 1455 
——Ss, 25-B (4) and (5) and 14 (1) Proviso 
(e) — ‘Application for eviction of tenant on 
ground of bona fide requirement Ten- 
ant seeking leave to defend — Rent Con- 
troller cannot hold full-fledged enquiry at 


that stage (Nov) 1456 
mum—S, 25-B (4) and: (5) — Leave to defend 
w Grant or refusal of — Test 

(Dec) 1599 
i, 25B (5) — See Ibid, S. 14 (1) Proviso 
Cl. (e) '(Dec) 1518 A, C 
mu —§, 37 (1) — See Ibid, S. 14 (i), Proviso 


(e) (Dec) 1519 B 


~East Puniab Urban Rent Restriction - Act 
(3 of 1949) 


o-—S, 2 (g) — See Constitution of India, 


Art. 133. (Jan) 100 
m—§, 13 (2) (il) (a) — Tenant inducting 
sub-tenant with written permission of 
landlord -—- Expiry of tenant’s contractual 


tenancy -—- Sub-tenant continuing in pos- 
session — Tenant not liable to eviction 
under S. 13 (2) di) (a) on that 
(1978) 2 Rent LR 601 Reversed 

| (May) 1043 B 


—Karnataka Rent Control Art (22 of 1961) 


~-—9, 14 — See Constitution of India, Arti- 
cle 133 (Jan) 83 


ground. 


~-Uttar Pradesh Urban Buildings (Reguia- - 


tion of Letting, 
(13 ef 1972) 


~-—Pre,, S, 17 (2) — Object of the Act — 
Tenant ‘inducted by landlord voluntarily 
vacating premises — Landlord in occupa- 
tion of other part of building — He has 
right to have tenant of his choice 

(Mar) 810 A 
——S, 2 (2) — Interpretation of — Applic- 
ability of the Act — Act shall not- apply to 
building during a period of ten years from 
the date on which its construction is com- 
pleted (Aug) 1230 A 


--—S. 2 (2) — Explanation 1 — New con- 
struction — Exemption from operation of 
the Act — Onus lies on landlord to prove 
that construction is new. Civil Revn. No. 
000 of 1978, D/- 7-5-1979 (All), Reversed 

(May) 945 
SS, 2 (2), Expin, 1 and 39 — When the 
building will be déemed to have been con- 
structed — Benefit of S. 39 when can be 
given (Aug) 1230 (2) B 
mS, 17 (2) -- See also Ibid, Pre. 

(Mar) 810 A 
~—S§. 17 (2) -— Allotment of premises 
Landlady in posesssion of part of a building 
-- Prescribed authority not complying -with 
S. 17 (2) while making allotment — Order 
of allotment is illegal (Mar) 810 B 
~——S, 20 (4) — “The first hearing of the 
suit” — Never earlier than date fixed for 
preliminary examination of parties — De- 
posit in treasury — Deposit relates back to 
date of presertation of challan 

(Mar) 816 A 


$ 


Rent & Eviction) Ast 
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Houses & Rents — Wttar Pradesh Urban 
Buildings (Regulation of Letting, Rent & 
Eviction) Act (contd,) 

——S. 21 (1) Proviso —- Order of release on 

application under S. 21 (1) (a) — Non-con- 

sideration of proviso to S. 21 (1) by. High 

Court — Effect. 1981 (UP) RCC 18 : 1986 

All LJ NOC 153, Partly Reversed 

(Mar) 799 

——S, 34 (2) — See Criminal P. C. (1974), 

S. ea ese (b) di) and @) (Sep) 1238 A 

— See Ibid, S. 2 (2) Expln. i 
(Aug) 1230 (2) B 

-Uttar Pradesh Urban Bulldings (Regula- 

aan of Letting, Rent and Eviction) Rules 
) * 

-——R. 16 (2) — See Constitution of India, 

Art. 136 . (Aug) 1230 (1) 


f ‘ 
wee Bengal Premises Tenancy Act (12 of 


-a—S. 13 (1), CL (£2) & (6)-— See Ibid, Sec- 
tion 29-B (Jan) 25 A 
—Ss, 29-B and 13 (i) CL (ff) and (8) — 
Petition under S, 29-B le Government em- 
ployee -- House alleged to belong to him 
Standing in the name of his wife -— Notice 
issued in the name of wife to tenants for 
vacating house — Death of wife — Em- 
pioyee is entitled to maintain petition 

(Jan) 25 A 
——8S. 29-B: —- Petition under S. 29-B by 
Government employee — During pendency 
of petition employee retiring from service — 
Right of prosecuting petition is not lost 
| thereby (Jan) 25 B 





Hyderabad Land Acquisition Act 
(9 of 1309 F) 
——S.23 — interest on compensation = 
Grant of (May) 939 B 


Kncome-tsx Act (11 o? 1922) 


——-§, 25 (4) — Dissolution of old firm and 
constitution of new firm — It has to be 
determined on basis of documents executed — 


by and between partners (Jun) 1087 
——S.25A -— See also Income-tax A 

(1961), S. 171 (Mar) 760 A 
——S. 25A, — Scope and applicability — 


Hindu undivided family — Assessment when 
partition is claimed -—- Procedure 
(Mar) 760 B 
Income-tax Act (43 af 1961) 


——Ss ij and 256 — Constitution of India, 
Art, 133 — Income of association — Ex- 
emption — Reference to High Court — 
High Court after considering entire matter 
at length in the light of prevailing case law 
holding that income derived by association 
was applied entirely to charitable and relig- 
ious purposes — Held, there were no rea- 
for interference by the Supreme 

(Jan) 32 
—S, 22 — Annual value of building -~ 
Determination — Proper mode, Decision of 
Delhi High Court, Reversed (Jan) 183 
——Ss, 37, 87, 75 — Expenditure, whether 
exclusively for business — Determination — 
Test (Mar) 787 
——S. 67 — See Ibid, S. 37 (Mar) 737 
w—S. 75 — See Ibid, S. 37 (Mar) 757 
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Income-tax Aet (1961) (contd.) 
=-—S. 171 — See also 

(1) Hindu Law — Joint family — Parti- 
tion (Mar) 760 C 

(2) Income-tax Act (1922), S. 25-A 
(Mar) 760 B 
——S. 171 — Applicability and scope =e 
` Section contemplates both total and partial 
partition of H.U.F. — S. 25A of 1922 Act 
compared — Partial partition -—- Properties 
capable of division but not actually divided 
— Mere severance of status — Not suffici- 
ent to record finding of partial partition —~ 


Income from such properties is liable to be . 


assessed. as that of H.U.F. I-T. Ref. No. 47 
of 1871, D/- 29-98-1972 (All) Partiy Reversed 

(Mar) 760 A 
` o—§. 256 — See Ibid, S. 11 (Jan) 32 
~—S. 256 (2) — Question of law’ Appli- 
cation for requiring reference ~- Maintain- 
ability (Jan) 18 A 


Indian Civil Service Regulations 


=—Regn. 561 — See High Court Judges 
(Condtions of Service) Act (1958), S. 15 
(Jul) 1174 


Industriel Disputes Act (14 of 1947) 


-——Pre. — See Constitution of India, Arti- 


cle 39 (Nov) 1473 C 
——S. 2 (00) — “Retrenchment” — Striking 
off name of wor from roll without 
anything more — It constitutes retrench- 
ment, 1879 Lab IC 1399 (Ker) (FB), Re- 
versed (Apr) 854 A 
-—S. 2 (p) — See Life Insurance Corpora- 
tion (Amendment) Act (1981), Pre. 

(Jun) 1126 D 
—S. 9-A — Applicability — Termination 
amounting to retrenchment — Proviso (b) 
not attracted (Apr) 884 B 
——S. 11 — Effective award to meet jus- 
‘tice — Duty of Industrial Court to pass 
such award _ (Jan) 78 
——S. 11-A — See also Constitution of 
India, Art. 226 : (Mar) 673 
—S. 11-A — Constitution of India, Arti- 
ele 136 — Jurisdiction under Sec. 11-A ~ 
Exercise of, by Labour Court — Appeal 
under Article 136 — Supreme Court can 
examine correctness of exercise, C. M, Writ 
No. 6788 of 1978, D/- 9-8-1978 (All), Revers- 
ed (Dee) 1552 
-——S. 18 — See Life Insurance Corporation 
(Amendment) Act (1931), Pre. 

(Jun) 1126 D 
-—Sch. 2, Item 3 — See also Constitution 
of India, Art, 226 (Mar) 679 
-——Sch. 2 Item 3 — Dismissal — Delingu- 
ent, a compounder of tea-Company traffick- 
' Ing drugs and medicine entrusted for be- 
ing supplied to workers of tea-garden -— 
Compensation and not reinstatement could 
be adequate remedy. 1976 Lab IC 1398 
(Pt. B) (Cal) Reversed (Jun) 1062 


-——Sch. 2, Item 3 -— Respondent's name 
struck of rolls by appellant by order Dj- 
24-8-1965 — Such termination held illegal 
and. the award directing reinstatement up- 
held by the Supreme Court on 3-10-1977 
(Jun) 1150 
~—Sch. 2, Item 6 — See Constitution of 
India, Art. 228 Mar) 673 


{adustrial Disputes Act (contd) 
———— Ch, 2, Item 8 -— Promotion — Objec- 


tive criteria -- Necessity of (Jan) 78 B 
me Sth, 2, Item 6 — Victimization — 
Meaning — Victimization in the matter of 
promotion (Jan) 78 C 


' Ynterpretation of Statutes 


Coen SOE 
(1) Constitution of India, Pre. 
(Feb) 149 ZJ 
141 


(2) Constitution of India, Art, 
(Feb) 149 ZI 


(3) Houses and Rents — U. P. Urban 
Buidings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 2 (2) 

{Aug} 1230 (2) 

(4) Tenancy Laws — A. P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1973), S. 3 (i) (Apr) 913 

(5) Tenancy Laws -—~ Maharashtra Agri- 
culture Lands (Ceiling on Holdings) 


Act (1961), S. 12 : (Apr) 865 B 
owen Beneficial legislation — Construction 
which furthers object of Act has to be 
adopted (Feb) 137 B 


-External aid — Marginal note — Use of 
as aid to interpretation of section — Per- 
missibility (Feb) 149 ZO 


moe amily «- See Houses and Rents — 
Delhi Rent Control Act (1958), S. 14 (1) (d). 
(Jun) 109% 
-Language clear — Doctrine of casug 
omissus — Not applicable — External ald, 
when can be pressed into service — Mere 
legislative debate would not be admissible 
(Feb) 149 ZH 
om Legislation by incorporation =e See 
(1) Divorce Act (1869), S. 7 
| (Sep) 1261 A 
(2) Municipalities — M. F. Nagar Tatha 
Gram Nivesh Adhiniyam (1973), Sec- 
tion 69 (å) (Mar) 697A 
Literal construction — Intention of 
Legislature -~ Ascertainment of 
(Nov) 1413 A 
~ State statute relating to procedure — 
Rule of construction (Mar) 816 


Statute containing statement of factual 


background leading to enactment — Has to 
be accepted by Court as correct unless con- 
trary is proved (Jun) 1064 B 


Saipur State Grants Land Tenures Act 
(1 of 1947) 


See under Tenancy Laws. 


Jammu and Kashmir Criminal Procedure 
Code (23 o? 1989 Svt.) 

women}, 342 — See Ranbir P. C. (1989 Smvt.), 

S. 148 (Aug) 1200 

mt, 493 e See Ranbir Penal Code (1989 

Smvt.), S. 148 { Aug) 1200 


Jammu and Kashmir Pubile Safety Aot 
(6 of 1978) 
See under Public Safety. 


Karnataka Rent Control Act (28 of 1861) 
See under Houses and Rents, 


= 
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Land Acquisition Act (J. of 1894) 
~—S,. 18 — See Rajasthan Land Acquisition 
Act (1953), 5. 18 i (Jan) 81 
——S. 23 — See also Assam Land (Requisi- 
tion and Acquisition) Act (1948), S. 4 

. (Aug) 1214 
——S 23 — Aequisition of land — Com- 
pensation — Market value — Determination. 
Decision of Andhra Pradesh High Court, 
Partly reversed (Jan) 63 
—Ss. 23 and 54 -—- Acquisition of land — 
Compensation — Appeal — Enhancement 
-—- Powers of Appellate Court to enhance 
——S. 23 — Acguisition of land —. Com- 
‘pensation. — Land 
under notification for Housing Scheme — 
Grant of compensation at rate of 7% by 
High Court — High Court in subsequent? 
case awarding compensation at rate of 8%, 
for similarly situated land acquired under 
same notification and for same Housing 
Scheme — Held, it would be proper that 
rate of compensation at rate of 9% should 
be awarded to owner of land in question 
. (Apr) 877 
——S. 23 — Acquisition of two parcels of 
land forming part of one plot — Each par- 
ce! belonging to seperate claimant — Com- 
pensation — Determination (May) 938 A 
——5§. 23 — Determination of compensation 
— Matters to be considered (May) 940 B 
-—S, 28 — Interest must be allowed on 
enhanced amount of compensation -—- Inter- 
est @ 8 per cent per annum directed to be 


paid on enhanced compensation from date. 


of taking possession of land till realisation 


(May) 940 A 
ao—S, 34 — See Hyderabad Land Acquisi- 
tion Act (1309 F) 5. 23 (May) 939 B 


—S. 54 — See (oid, S. 23 (Apr) 876 
Licence . 

Suspension ef — See Funfab Foodgrains 

Dealers Licensing and Price Control Order 
{1978}, CL 11 (1), Proviso 2 

(Jan) 85 A 


Life Insurance Corporation Act (31 of 1956) 
o—S. 48 (2c) — See also Ibid, S. 48 (2) (cc) 
(Jun} 1126 A 


—-5, 48 (C) —- Rules made under S. 48 (2) 


{ec) by Central Government do not repeal 
t. D. Act or other laws -— Sub-s. (2) (a) or 
Amendment Act is not invalid on ground of 
excessive delegation of legislative functions 

{Jun} 1126 B 
«——S. 48 (2C) — Life Insurance. Corpora- 
tion of India Class III and Class IV Em- 
ployees (Bonus and Dearness Allowance) 
Rules (1981), R. 3 —— Rule taking away ad- 
. vantages of employees regarding bonus — 
Rule can operate only prospectively — Can- 
net nullify effect of writ issued by Court 
earlier (Jun) 1126 C 
——S. 48 (2) (ec) and; S. 48 (2C) — Life In- 
surance Corporation of India Class III and 
Class IV Employees (Bonus and Dearness 
Allowance) Rules (1981), R.3 — Taking 
Away of advantages regarding bonus eñ- 
joyed by employees of Corporation — De- 
nial of portection of Industrial Disputes 
Act — Act and Rules not violative of Arti- 
å cle 14 (Jun) 1128 A 


(Apr) 876 - 
in question acquired 


Life Insurance Corporation 
oa " aie (1 of 1981) 

—~~-Pre. — See also Life Insuran 

ration Act (1956), S. 48 (ZC) pail 


{Armendmént} 


l i Jun) 1126 B 
on PTE, — Life Insurance Susan tine . of 
India Class II and Class IV Employees 
(Bonus and Dearness Allowance). Rules. 
(1981), R. 3 — Act and Rules do not violate 
Art. 18 (1) (g) l (Jun) 1126 D 
Pre, — Life Insurance Corporation of 
India Class IYI and Class IV Employees 
(Bonus and Dearniess Allowance) Rules 
(1981), R. 3 — Act and Rules do not violate 
Art. 21 — Word ‘life’ =- Does not include 
tivelihood | (Jun) 1126 & 


Life insurance Corporation of India 
Glass WY and Class rv Employees- 
(Bonus Dearnesa AHeovwance) 
Rules (1981) 
“a — See l ` 
e Insurance Corporation (Amend« 
ment) Act (1981), Pre. (Jun) ere DE 
(2) Life Insurance Corporation Act (1958), 
S. 48 (2) (C) (Jun) 1126 © 
(3) Life Insurance Corporation Act (1958), 
S. 48 (2) (cc) P (Jun) 1126 A 


Limitation Ae? (36 of 1963) 
~S, 5 — Condonation of delay — m 
cation for delay ; 7 (any aa 
: . 5 — Condonation of delay — Divi- 
sion Commissioner acting under U, P, Act 
24 of 1953 as appellate authority, acts as a 
Revenue Court and not as persona designata 
— Section 3 applies to appeals before him » 
(Jan) 118 ` 
Madhya Pradesh Government for Admigs 
sion to Wedeal Dentistry & Ayurvedie 

Co'leges Mules (1879) ; 
See vnder Education. 


Madhya. Pradesh Righ Court Rules 
See under High Court Rules and Orders, 


Madhya Pradesh Land Revenue Code 
(2 of 1955) 


——~~-S. 149 — M, P. “Land Revenue Code 
Rules, Rr. 22 and 26 —— Grant of Bhumi- 
dhari rights in nazul land — Government 
can dispose of such lands without auction 
but only after compiying with R. 26 (1) 

(Apr) 872 

Madhya Pradesh Land Revenue Code 
Rules 


=R, 22 — See M. P. Land Revenue Code 
(1955), 5. 149 (Apr) 872 
R. 28 — See M. P, Land Revenue Code 
(1855), S. 149 (Apr 873 


Madhya Pradesh Munteipal Corporations 
Aet (23 of 1956) 
See under Municipalities, 


‘Madhya Pradesh Municipalities Aei | 
(37 of 1961) 
- See under Municipalities, 


Madhya Pradesh Nagar Tatha Gram 
Nivesh Adhiniyam (23 of 1873) 
See under Municipalities, 


EHNA ereraa 6 ne nn NA 
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Madhya Pradesh Sugarcane (Regulation 
of Supply snd Purchase) Act (1 of .1958) 
“3, 15 — See Ibid, S. 21 4). 
: . (May) 10125 
mD, 21 — Levy. únder — Though called 
“commission” it is really in the nature of a 
‘fee —— Imposition of (Mey) 1012 A 


«Ss. 21 (1), 15 — Purchases of cane- 


made by factory from “non-reserved areas” 
~ Cane Development Council is entitled to 
impose commission on sugeh purchases 
(May). 1012 B 
~S. ZI (1) — Purchases of cane made by 
factory through Cane-growers’ Co-operative 
Society — Imposition of commission by So- 
ciety on purchases made through it — Pro- 
per l (May) 1012 C 


Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 cf 1361) 


"See under Tenancy Laws. i 


Medical Council Act (102 of 1955). 
~., 13 — See Education — Rajasthan 
Medical Service 
(1962), R. 12 _ (May) 933 
wh. 1 — See Education — Rajasthan 
Medical Service (Collegiate Branch) Rules 
. (1962), R..12 (May) 933 


Merchant Shipping Act (44 of 1958) 


eum, 119 — Discharge of seaman — His 
service book should be returned to him im- 
mediately after discharge of service -~ 
Failure to do so — Damages cannot bé 
awarded under Art. 32 as civil suit can he 
_ Gled for that purpose (Jul) 1173 


Minimum Wages Act (11 of. 1948) 
w5, 12 — See Constitution of India, Arti- 
cle 23 | j (Nov) 1473 J 
O, 22 — See Constitution of India, Arti- 
cle 23 (Nov) 1473 J 


Motor Vehicles Act {4 of 1939) 


mmm, 95 (2), (a) — Insurance, of motor vehi- 
cle against third party risk — Insurer 
undertaking “liability as one under Chap- 
ter VII of the Act” —- Accident . occurring 
during currency of policy — Liability of 
Insurer would be extended to legal provi- 
sion as it stood on date of accident. AIR 
1976 Kant 187, Reversed (Apr) 836 
5, 110-D — See Limitation Act (36 of 
1963), S. 5 _ Wan) 18 


MUNICIPALITIES 


-Octroi — See Municipalities — Damoh 
Munieipal Council Octroi Rules, R. 27 (b) & 


Proviso | (Apr) 844 A 
©. P. and Berar Municipalities Act (2 of 
1922) l 


9, 71 — See Damoh Municipal Council 
Octroi Rules, R. 27 (b) & Proviso 
G cae (Apr) 844 A 
wo. 76 — See Municipalities — . Damoh 


Municipal Council Octroi Rules, R 27 (b) & . 


Proviso (Apr) 844 A 
"S, 85 — See Municipalities — Damoh 
Municipal Council Octroi Rules, R. 27 (b) & 
Proviso z (Apr) 844 A 


(Collegiate Branch) Rules. 


.ent to insertion of Cl. (d) 


Municipalities (contd) 7 
~Damoh Municipal Counci Octroi Rules 
R, 27 (b) and Proviso thereto — Firm 
importing bidi leaves and tobacco within 
municipal limits and exporting finished pro- 
duct, le. bidis — It is entitled to refund of | 
octroi duty paid on raw materials — Pro- . 
viso to Cl (b) not attracted (Apr) 844A 
arg Municipal Corporation Act (66 sf 
S., 421 — Licence for running & restau- 
rant — Refusal to renew without notice 
and opportunity to represent — Decision fs 
against principies of natural justice an 
hence void : (Dec) 1594 


—iijarat Municipalities Act (84, of 1984) 
w. 233 (1) CL (b) — Eviction of person 
in unauthorised occupation of premises be- 
longing to municipality — Section is not 
ultra vires Art. 19 (1) (%) or Ari, 14 
: . (Mar) 781 A 
~Madhya Fradesh Munielpal Corporation 
Act (23 o? 1358} ; 
=, 133 — See Municipalities — M., P, 
Nagar Tatha Gram Nivesh Adhiniyam (1973), 


S. 69 (d)- (Miar) 687 B 
wwe’, 135 — See Municipalities — M. P. 
Nagar Tatha Gram Wivesh Adhiniyam 


(1973), S. 69 (d) (Mar) 697 A, B, C 
omen, 141- (1) — See Municipalities — M.P, 
Municipalities Act (1961), 39, 147, Expl. 
(Mar) 897 D 
ene Pradesh Municipalities Act (37 of . 
“5S, 129 (i) — See Municipalities —. 
M. P. Nagar Tatha Gram Wivesh Adhiniyam 
(1973), S. 69 (d) l (Mar) 897 B 
mS, 127A — See Municipalities — M. P. 
Nagar Tatha Gram Nivesh Adhiniyam 
(1973), S. 69 (d) : (Mar) 697 A, B, C 
wen, 147, Expl. — M. P, Municipal Corpo- 
ration Act (23 of 1956) S. 141 (1) — Pro- 
perty tax on land and buildings — Liability 
of owner and occupier ' (Mar) 697 D 


«Madhya Pradesh Nagar Tatha Gram 
Nivesh Adhiniyam (23 of 1973) 
moun, 69 (d) — Property tax on lands and 
buildings — Power of Development Auth- 
ority to levy — Development Authority is 
competent to draw upon powers conferred 
by amendments made in the Acts subsequ- 
_ (Mar) 697 A 
———S. 69 (d) — M. P. Municipalities Act 
(37 of 1961), Ss. 127-A and 129 (ii) — M. P. 
Municipal Corporation Act (23 of 1956), Sec- 
tions 135 and 133 — Levy of property tax 
under S. 69° (d) by invoking Ss. 127-A and 
135 — Procedure prescribed by Sec. 129 of 
Act of 1961 and S. 133 of Act of 1956 need 


not be followed (Mar) 897 B 
——-§, 69 (d) — M. P. Municipalities Act 
(37 of 1961), S. 127-A — M. P. Municipal 


. Corporation Act .(23 of 1956), S. 135 — Pro- 


perty tax — Exemption in respect of lands 
and buildings belonging to Govt. — Com- 
panies incorporated under Comnanies Act 
though entire share capital subscribed by 
Govt. of India are not entitled to such ex- 
emption . (Mar) 697 
~——-S. 69 (d) — Mines and Minerals (Deve- 
lopment and Regulation) Act (1957), S 2 — 
Property tax provided under S. 69 (dj — § 


30 


Municipalities — Madhya Pradesh Nagar 
Tatha Gram Nivesh Adhiniyam (contd.) 
“It is not peees legislative competence 
(Mar) 697 E 
———S. 69 (d) — Property tax — Power of 
Development Authority to levy — Chairman 
of Development Authority entering into 
agreement with appellant Govt. Companies 
binding himself not to impose any tax for 
a period of 10 years in consideration of pay- 
ment of lump sum annually by latter as 
seed capital — Held, that Chairman acted 
fn excess of his authority in entering into 
agreement (Mar) 697 F 





Mines and Minerals (Regulation and 
Development) Act (67 of 1957) 
Ss. 2 — See Municipalities —— Madhya 
Pradesh Nagar Tatha Gram Nivesh Adhi- 


niyam (1973), S. 69 (d) (Mar) 697 E 
——5. 5 — Mining licence — Grant or re- 
Zusal of ' (Mar) 775 


National Security Act (65 of 1980) 
See under Public Safety. 


Naval Ceremoniais, Conditions of Service 
and Miscellaneous Regulations (1954) 
——Regn, 251 and Order AOQ102173 there- 
under — Applicability — Defence Research 
and Development Organisation — Not an 

“Inter-service Organisation” 
(Jun) 1064 D 


Natura! justice 
—=—Principles — Violation of — See Muni- 
cipalities — Delhi Municipal Corporation 
Act (1957), S. 421 (Dec) 15590 


PANCHAYATS 


~—Gujarat Panchayats Act (6 of 1962) 

——S, 193-A —— Eviction of person in un- 
authorised occupation of premises belong- 
ing to panchayat — Section is not ultra 
vires Art, 19 (1) (f) or Art. 14. nen 781 B 


Parsi Marriage and Divorce Act (3 of 1936) 
—S, 49 — See also Guardians and Wards 
Act (1890), S. 7 (Sep) 1276 A 
—S. 49 — Custody of minor child — No 
duty cast on court to interview minor for 
asc the wishes of minor 

(Sep) 1276 B 


Partnership Act (9 of 19232) 


prp Ss 


=——S, 40 — See Income-tax Act (1922), Sec- 
tion 25 (4) (Jun) 1087 
—S. 43 — See Income-tax Act (1922), 
S. 25 (4) (Jun) 1987 
——S. 44 — See Income-tax Act (1922), Sec- 
tion 25 (4) (Jun) 1087 


Patents Act (39 of 1970) 
=—S, 2 (j) — See Designs Act (1911), Sec- 


tion 2 (8) (Nov) 1444 A 
— 5S. 10 — See Designs Act (1911), S. 4 
(Nov) 1444 D 
——S. 13 (3) — See Designs Act (1911), Sec- 
tion 10 (Nov) 1444 C 
s—S, 43 == See Designs act (1911), S. 10 


1444 C 


(Nov) 
aS. 84 — See Designs Act (1911), S. 2 (8) 
«No v) 1444 A 


Subject Index, A. I. R. 


1982 Supreme Court 
Penal Code ue of 1860) 


mma, 34 —- See 
(1) Ibid, S. 300 (Aug) 1228 
(2) Ibid, S. 300 Exception 4 (Aug) 1185 
(3) Ibid, $. 3 (Jan) 70; (May) 1022 
4) Criminal P. C. (1974), S. 386 
ver 1224 
um, §3 == See also 
(1) Ibid, S. 302 (Aug) 1192 


(2) Constitution of India, Art. 32 


| (arr) 849 
(3) Constitution of India, Art. 1 

(May) 941 

aS. 53 -- Sentence — Mitigating circum- 

stance (Jan) 52 

9, 149 a See Ibid, S. 307 (Jan) 59 


- mou}, 16] ~~ See 


(1) Criminai P. C. (1974), S. PEN 
12) Evidence Act (1872), S. 3. 
(Dec) 1511 5 


9, 193 — See Criminal F. C. (1974), Sec- 
tion 195 (1) @) (i) and 8) (Sep) 1238 A 


maS, 199: -—— Complaint under, on ground 
that certain averments filed in affidavits 
before Rent Control Officer are false — No 
specific averment singled out in the com- 
plaint —- Complaint, held, was not enter- 
fainable. 1981 All Cri R 98, Reversed 

(Sep) 1238 C 
om}, 201 — Complaint under — Not even 
the slightest allegation to constitute an cf- 
fence except mentioning number of the sec- 
tion —- Complaint is Hable to be quashed. 
1981 All Cri R 98, Reversed . ` 

(Sep) 1238 B 


mm, 299 — See ae Criminal P. C. (1974), 
S. 386 (Aug) 1224 
wm 5, 299, 300 and 302 —— Murder — Ap- 
preciation of evidence ~~ Case based on cir- 
cumstantial evidence — Tests to be satisfied 


(Jul) 1157 
trom, 300 — See- also 
(1) Ibid, .S. 299 
(2) Criminal P. C. (1974), S. 
(Jun) 1076 Pe gree 1224 


comet, 300 — Conviction for offence under 
-- Accused raising plea of acting under 
grave and sudden provocation — Sessions 
Judge negativing the plea after full discus- 
sion — Absence of any discussion of. this 
plea in judgment of . High Court The 
question involved beling a mixed question of 
law and facts and there being only one ap- 
peal on facts to High Court, High Court 
must have given its finding on the plea — 
Judgment of High Court set aside and case 
remitted to High Court for disposal accord- 
ing to law in interest of justice 

(Jan) 3! 


w 5, $00 CIs. I, 3; 302 and 304 Part II— 
Murder — Only one injury — Accused a 
young college going boy — Some alterca- 
tion. between his father and deceased —_ 
Held, in the circumstances that the accused 
committed offence under S. 304 Part II — 
Conviction altered from S. 302 to See, 304 
Part I (Jan) 55 


omen, 300 — Charge of murder == Allega- 
tion of setting fire to deceased — No eye- 
witness ~~ None of the three dying decia- 


Dec) 1511 C 


S ul) 1157 
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Penal Code (eontd. aa 
rations implicating accused — Acquittal of 
accused, held, proper (May) 1052 C 


~——Ss. 300 & 412 = Accused found in pos- 
session of stolen property belonging to de-- 


ceased — No evidence to show that accus- 
‘ed murdered the ~ deceased Accused 
though eannct be convicted for murder he 
could not escape conviction under S, 412. 
(Aug) 1227 B 
=S, 309 — Circumstantial evidence -= 
Conviction for murder «=o Condition essen- 
tial (Aug) 1227 C 
Sg, 300, 326, 34 — Conviction for of- 
fence under S, 800 read with S. 34 — Yali- 
aty . : (Aug) 1228 
——Ss. 309 CI. Thirdly: 304 Part IT — Appli- 
eability — Short quarrel followed by as- 
sault — Accused giving the deceased one 
blow with a dagger that landed in epigas- 
trium area — Victim succumbing to injury 
= Absence of prior enmity -~ There being 
-no intention on part of a to cause 
injury in question, CL Thirdly of Sec. 306 
would not be attracted — Case would falt 
. under S. 304 Part II (Jan) 128 
o—Ss, 800, Thirdly; 804 Part IT and 302— 
Murder — Proof — Sentence, Criminal 
Appeal No. 432-DB of 198? (Pun? & Har), 
Partly reversed (Nov) 1466 A 
——Ss, 300 Exception 4) 304 Part I, 302 and 
34 — Sudden quarrel — No evidence of any 
intention to kill — Injuries sustained on 
both sides -— No elear evidence to show 
that anyone tock undue advantage or acted 
fm a cruel or unusual manner — Held that 
Exception 4 of S. 300 was attracted. Crimi- 


nal Appeal No. 1144 of 197%, DJ- 15-4-1975 
(AH), Partly Reversed (Aug). 1185 
-——S. 302 — See also 
(1) Ibid, S. 299 (Jul) 1157 
(2) Ibid, S. 300, Cls. I, 3 (Jan) 55 
(3) Ibid, S. 800, Thirdly ov) 1466 A 
(4) Ibid, S. 300, Exception 4. (Aug) 1188 


_ {5) Constitution of India, Art, 32 


; oo (Apr) 849 
=S, 302 — Murder == Sentence (Jan) 64 
-—Ss, 302, 34, 324 — Murder case -» Neither 


pre-concert nor meeting of minds between 


S and J before offence took place — Con« 


viction of J under Ss, 302/34 - Not sustain- 
able — Conviction of J altered to one under 
S. 324 — J already in jail: for 2} years — 
Sentence reduced to period already under- 
gone - ar (Jan) 70 
~—S, 302 — Murder — Sentence —, Ex- 
tenuating circumstance ~ Altercation aris- 
ing out cf minor dispute — Only one blow 
given by accused that tco by blunt side of 
weapon — Conviction under S. 302 and sen- 


tence of imprisonment for life altered to 
one under S. 304, Part II and sentence of 
seven years’ R. I. (Mar) 690 


-—Ss, 302, 34, 326 — Conviction of appel- 
lant under — Appellant tried for murder 
along with 10 others — ar evidence un- 
reliable — Benefit of doubt given to all ex- 
cept appellant = Case of appellant not dis- 
tinguishable from others — Benefit cannot 
be refused to appellant — His conviction 


under S. 302 read with S, 34 set aside, how- 





33 

Penal Code (contd) 

ever, that under S. 326 confirmed 
. ">  . (May) 1022 

9, 302 — Murder — Sentence — Accused 

sentenced to death by Sessions Judge — Ac- 

quittal by High Court -= Fact that the Sup- 


, reme Court was convicting the accused after 


he had been acquitted and more than 7 years 
after the date of occurrence, it was held 
that the extreme penalty was not called for 
~ (Jun) 1076 C 
oom, 302, 53 —— Murder — Accused con- 
victed on various counts of conspiracy, mur- 
der robbery, abduction, ete. Evidence 
showing that accused were mere instruments 
in the hands of and under domination of 
their fellow accused and arrived at very late 
stage on scene of occurrence — In view of 
further fact that seven years elapsed since 
imposition of death penalty, sentence of death 
reduced to sentence of life imprisonment 
, (Aug) 1192 
om3, 302 — Prosecution of accused P for 
‘murder of his wife M — Accused addicted 
te heavy drinking — At time of death of M, 
there was no one in house except P — Trust- 
worthy medical opinion that death of M 
was due asphyxea = Held, it was P. who 
murdered M (Aug) 1217 
wom, 302 — Criminal P. C. (1974), S. 354 (3) 
me Death penalty — Unreasonable and arbi- 
trary —- No guidelines provided by legisla- 
ture for imposition of death penalty — Sec- 
tion 302, IFC and S. 354 (3), Cr. P. ©. are 


violative of Arts. 14, 21 (Oct) 1325 A 
3, 304, Part I — See Ibid, S. 300, Excep- 
‘fion 4 (Aug) 1185 
(I) Ibid, S. 300, Cils. I, 3 (Jan) 55 
(2) Ibid, S. 360, CL. Thirdly (Jan) 126; 
(Nov) 1466 A 


ome, 304, Part II — Conviction under, bas- 
ed solely on dying declaration — Declara- 


tion presenting suspicious features — Accus- 


ed entitled to be acquitted (May) 1021 


S. 304, Part II — Propriety — Held on facts 
that offence fell under S. 304, Part II and 
not under S, 325 — Conviction under S. 304, 


Part TI as such was proper (Jul) 1183 


mm, 307 = See also Public Safety — Con- 
servation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act (1974), Sec- 
tion 3 (1) l - (Mar) 682 
maS, 307 and 149 — Members of unlawful 
assembly. armed with deadly weapons — 
Only one of them firing shots resulting in 
injuries covered by S. 307 — No proof that 
other accused used weapons during assault 
~- They were still, Hable to be convicted 
under Ss. 307, and 149 — However, they did 
not use their weapons was a mitigating‘ cir- 
cumstance -—- Their sentence was reduced tc 
rigorous imprisonment for two years 

(Jan) 59 


mm9, 307, 324 — Victims receiving simple 
injuries from gun shots fired by accused — 
Accused not intending to injure them — 
Conviction of accused under S. 307 — Held, 
not proper in the facts of the case {Jan) 92, 


Mm Subject Inder, A. L R. 1982 Supreme Court 


Penal Code leonta. : 
——-Ss, 307 and 452 — Conviction ander ~— 
Sentence — Mitigating circumstances — Age - 


and other circumstances . (Nov) ars 
-—$, 323 — See Evidence ‘Act (1872), 5 
. (Apr) 839 4 
—S. IDA | omn. Sés ane 
‘() Ibid, S. 302 (an) 8 
(2) Ibid, S. $07. ‘‘tJan) 62. 
com, 325 — See also Told, Ss. 304, Fart IT | 
- (July 1183 
——S, 325 — Voluntarily . causing grievous 


urt =>- Sentence. Criminal Appeal No, 452- 
DB. of. 1983 (Punj & Har), Partly - Reversed 


l ; Mov) 1466 B- 
5, 328- emm See’ 
(1) Ibid, S. 300 - - (Aug) 1228- 
` (2) Ibid, S. 302 (May) 1022. 


.(3) Evidence Acet (1872), S. $. (Apr). 839 C 
eS. 320 amen See Constitution of India, Arti- 


e 226- (May) 938 
Si 395 m See Ibid, S.. 412 (Feb) 129 
o, SOT me Offence under — 

(Mays 948 (2) 


=S. 405 — - See Criminal P. C, (1974), Sec- 
tion 378 (3) Aug) 1213 


g 
. 408 — See Criminal P, C, (1974), See- 


tion 378 (3) {Aug} zo 

m3, 409 — Sea Criminal P. C. (1974), Sec- 

tion 378 (3) + (Aug) 1218 

wmn, GIL ee 4 
(31) Ibid, 5. 300 Aug): 1227 B 


(2) Public Safety = coment” of Fore- 


ign Exchange and paket of Smug- 

gling Activities Act (1974),° S . 3 (1) 
s2 ar) 682 
w= SS. 412, 395 — Stolen property — Re- 


covery very soon after dacoity took place — . 


Theft of property in course of dacolty prov= 
ed — “Held that accused could -not be con- 
victed under S. 395 on basis of presumption 
under S, 114, Evidence Act .— 
altered to that under S. 412, LP. C. 


—sS. 414 — See Public Safety — 
tion of Foreign Exchange and aber of 
Smuggling Activities Act (1974), S 


amS, 452 — See Ibid. S. 807 . 
. Pollice Act (5 of 1881) - l 
m, J — Departmental inquiry against 


Head Constable — Charge-sheet not furnish- . 


ing necessary. particulars =- Statements of 
witnesses recorded during preliminary en- 
quiring also not furnished — Held, delin- 
guent was denied reasonable opportunity to 
fefend himself at -disciplinary inauiry — 
Dismissal order illegal ` _ (May) 937 


Practice and Procedure 


——Single Judge referring question of law i 
rising in Second Appeal to Division Bench 


— Division Bench ought to send the matter 
back to the single Judge after: deciding: the 
bopti of law referred — It cannot pro- 

d te dispose it of on merits 


Precedents 
See Tenancy Laws — Maharashtra Agri- 
cultural Lands (Celing on Holdings) Act 
(1961). S. 12 (Apr) 865 B 
Doctrine of stare decisis ` — Object of — 
baath penalty — eer of momentous 


Conviction 
(eb) 128. 
Conserva- 


death - 
Prize 


(Jul) 1177 


Frecedenis (contd.) l 
importance — Earlier decision not followed 
{Oct} 1325 B 


` ~— Judicial precedents — Ratio is binding. ` 


and not conclusion - (Feb) 149 Z, K 
Prevention of (Corruption Act (2 of 1947) 
—-S, 4 (1) — Bribery — Case being one of - 
demand and voluntary acceptance — Pre’ 
sumption under Section 4 (1) would. square- 
ly arise f (Dec): 1511 F 

o—S..5 (2) — Sæ 
a) Criminal P. C, (1074), s. 134 


(Dec) i817 C 
a Evidence Act (1872), S. 3 Mec) 1511 B 


". =—S. 6 (1) (c) — Sanction to prosecute —- 


Authority competent to remove -——: -Can be 
siesta in rank to appointing authority `- 


' (Nov) 1407 A 
` Prevention ef Food Aduiteration Act — 
(37 of 1954) 
img, 2 0 ©, 7 a) and 16 — Sentence ad 
Quantum . (Jun) 1093 
——Ss. 2 (fa) (f) and 7 — Insect infested — _ 
Proof (Jan) 87. 
—s. 7 — See also Tbid, S.: -2 (ia) (f) 
(Jan) 57 


ae 7,16 ~~ Conviction for E 
. Of milk —- Finding by Public Analyst that 
miik was deficient in fat by 0.59, — Special 
leave petition before Supreme Court — Plea 


that it is not possible to detect 0.5%, defi- 
ciency of fat —— Question not put to Food 
inspector or Public Analyst nor raised in 
courts below =- Special leave refused -© ` 
(Mar) 782 


ees T () — See Ibid, S. 2 0 @® 
(Jun). 109% 
=S 18 — See 
(1) Ibid, S. 2 ad) o Gun) 1095 
12) Tbid, S.7 (Mer) 782 


Prisons Act (9 of 1854) 


- —$S. 89 — Manual for the Superintendence 


and Management of Jails (as applicable to 
Delhi), Rr. 549 (4), 559A, 552A — Right of 
Press .to interview convicts, saa ny 
an 

Chits and- Money Circulation Schemes 
(Banning) Act. (43 of 1978) - 

——Pre,, Ss. 2 (c), 3. 4 — Object of Act -~u 
Money circulation scheme What is —. 


Determination — Test — Firm indulging in `- 


high ‘risk investments ~. Not illegal 


. (May) 949 B 
we S, 2 (ce) = See Ibid, Pre.- (May) 949 B 
—S, 3 — See Ibid, Pre, (May) 949 B 
_ (1) Ibid, Pre. (May) 949 B 


- (2) Constitution of India, Art. 136 

(May) 949 C 
Probation of Offenderg Act (20 of 1958) 

——S. 4 (1) — Release on probation — Ac- 

cused above 21 years of age—He could still 


be released T prepara in view of S 4 (1) 
(Mar) 784 (1) 


PUBLIC SAFETY 
E of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(2 1974) 
——S. 2 (f) (3) — See Government of Union 
‘Territories Act Gers 8.44 (fay) 1029 A 


- 
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Public Safety — Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act (contd.) 

——S, 3 — See also 
(1) rid, S. 8 (e) (Jan) 8 A 
(2) Constitution of India, Art. 22 (5) 

(May) 1029 C 

——S, 3 — Detention — Grounds — Supply 

of particulars — Detention for smuggling 

palladium — Government need not inform 
that import of such metal is prohibited 
(Jan) 8 B 

———§, 3 — Detention — Delay in detaining 

person after incident — Legality — 

(Jan) 8C 

-——5, 3 — Detention for violating provisions 

of Customs Act — Possibility of prosecution 

is no bar to detention (Jan) 8 D 

——S. 3 — Detention — Documents relied 

on by authorities not supplied with grounds 

of detention — Detention is illegal 

(Mar) 696 
~——§, 3 — Detention —- Grounds — Non- 
supply of material document relied on in 

grounds — Detention is illegal (Aug) 1221 

~——_S. 3 — Detention order — Passage of 

time being result of full and detailed con- 
sideration of facts of case — Detention, not 


illegal (Aug) 1222 
——S§, 3 — Detention under — Grounds — 
Nexus (Sep) 1256 


——Ss. 3 (1) and il (i) — Detention under 
Section 3 (1) — Representation by detenu — 
Failure on part of either Jail Superintendent 
or State Government to forward detenu’s 
representation to Central Government — De- 
tention is illegal (Jan) 1 


-—-—S, 3 (1) — Prosecution for offences under 
Ss. 307, 411 and 414, IP.C, already pending 
against detenu — Detenu on bail anā at- 
tending Court regularly — Detention on 
same grounds after more than one year and 
a half — Illegal (Mar) 682 


——S. 3 (1) — Detention under — High 
Court quashing the order of detention on 
ground that detaining authority had not ap- 
plied his mind to the facts 
cumentary evidence not justifying findinr 
of High Court — Order, held, was liable to 
be set aside. Spl. Cri. Appin. No. 185 of 
1979, D/- 16-1-1980 (Guj), Reversed 

(Mar) 683 A 


~~—Ss. 8 (1), 10 — Detention under S. 3 (1) 
~- Order quashed by High Court — Appeal 
— Maximum period of detention mentioned 
in S. 10 expired — Supreme Court quashing 
order of High Court — Effect (Mar) 683 B 


——5S, 3 (1) — Detention under — Compe- 
tent authority — State Government 
(Mar) 683 C 
~———§. 3 (1) — Right of representation — 
Copy of grounds of detention, however, serv- 
ed in language understood by detenu — No 
handicap to him in submitting representation 
-~ No violation of Art. 22 (1) on ground: that 
order of detention was in English 
(May) 1029 B 
———-S. 3 (1) — Detention under, for a single 
solitary instance of attempt to illegally ex- 
port Indian currency — Held, in the facts 
1982 (S. C.} Indexes/3 (1) 


of case — Do- 


Public Safety -— Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act (contd.) 

and cricumstances of the case, sufficient to 

warrant an inference that detenu will re- 

peat his activity in future also ~— Detention 

proper (Jul) 1165 A 

—~5S. 3 (1) — Detention under, for attempt 

to illegally export Indian currency — Mere 

fact that detenu could be prosecuted under 

the Customs Act — Cannot be an absolute 

bar to an order of preventive detention 
(Jul) 1165 F 

——-5S. 3 (1) — Detention under — Subjective 

satisfaction of detaining authority — Court 

cannot question whether the grounds given 
in detention order are sufficient or not for 
subjective satisfaction of the authority 

(“uh 1165 C 

—-—S, 3 (1) — Detention under — Represen- 

tation against — Government offering no 

explanation for delay of 29 days in consider- 
ing representation — Held detenu was en- 

titled to be set at liberty {Jul} 1170 

——-S, 3 (3) — See also Constitution of India, 

Art, 22 (5) (Nov) 1500 B 


—-S. 3 (3) — Preventive detention —~ 
Copies of documents and material in support 
of grounds of detention not supplied along 
with grounds of detention ~- Detention 
order js illegal (Jan) 53 B 
——S. 5 — See Constitution of India, Arti- 
cle 22 (5) (May) 1029 C 
——S. 8 — See also Constitution of India, 
Art. 22 (5) (May) 1029 C 
—-—-S. 8 — Providing of legal aid to detenu 
before Advisory Board — It is in the dis- 
cretion of Board (Jul) 1178 B 


——S. 8 — Advisory Board only allowing 
some customs officers to be present in the 
corridor to enable them to produce the relev- 
ant files whenever required for perusal by 
the Board — Discrimination if involved 
(Jul) 1178 C 
——-S. 8 — Hearing before Advisory Board 
— Board observing that there was suf- 
cient cause for detention of detenus in its 
report — Effect (Jul) 1178 D 


——-S. 8 ~~ Proceedings before Advisory 
Board ~- Procedure — Validity 
í l (Jul) 1178 È 
—Ss, 8 (e) and 3 — Detention — Legal re- 
presentation before Advisory Board — Re- 
quest of detenu rejected — Legality , 
, (Jan) 8 A 
——S. 10 — See Ibid, 5. 3 (1) (Mar) 683 B 
——S. 11 — Representation to Central Gov- 
ernment -— Petitions and memorials pre- 
sented.to Prime Minister and Central Minis- 
ters on behalf of detenu is not such repre- 
sentation (Jul) 1178 A 
—~S. 11 (1) — See Ibid, S. 3 (1) 
(Jan) 1 A 
—Jammu and Kashmir Public Safety Act (6 
of 1978) 
——S. 8 — Detention — Detenu already ar- 
rested and in jail on suspicion that he had 
committed offences under Enemy Agents 
Ordinance -— Order for detention without 
showing its awareness is invalid 
(May) 1023 A 
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Public Safety — J. and K., Public Safety Act 
= (contd.) 
-——S, 8 — Detention under -~- Grounds for 
(Oct) 1297 A 
—-—S. 8 — Detention of a young school go- 
ing boy aged 17 years for infraction of law 
on two occasions — Held, was wholly un- 
warranted in the facts and circumstances of 
the ‘case 


gréunds and consideration of detenu’s repre- 
sentation — Government must’ be prompt in 
complying with provisions (May) 1023 B 
~—S. 16 (1) — Prescribed period of submis- 
sion of its report by advisory Board -~- Ex- 
piry of — Further detentic... is invalid 
(May) 978 


—National Security Act (65 of 1980) 
~———Pre, — See Constitution of India, Arti- 


cle 14 (Mar) 710 N 
s 3 — See Constitution of India, Arti- 
cle.22 (Apr) 878 
e—S, 3 — See also 
oa) Constitution of India, Art. 22 {5) 
a (Mar) 146 A; 
(Oct) 1315 A 
~ (2) Constitution of. India, Art, 32 
(Dec) 1539 B 


` 13). Public Safety — J. & K. Publie Safety 
Act (1978), S. 8 
=S, 3 — Detention — Grounds — Past 
conduct — Relevancy — Maintenance’ of 
public order —— Incitement to communal vio- 
lence — Detention held valid (Feb) 146 A 
=, 3 — Detention order -— Specification 
of period of detention — Not mandatory 
(Jun) 1143 B 
a8, 3 =- “Public order” and “law and 
order” -~ Distinction ; (Jun) 1143 C 


S, 3 — Occurrences’ relating to ‘public 
order’ — What are ` -o (Sep) 1257 B 


~S, 3 — Instance relating to ‘public order’ 
~~ What is not (Sep) 1257 C 
LS 3 — Detention order — Grounds of 
detention whether relate to maintenance of 
law ‘and order or the public order 


(Oct) 1315 C. 


S, 3 ~~ Scope. of — Subjective satisfac- 
tion of detaining authority — Nature of — 
Detenu already in jail — Subjective satis- 
faction ‘reached without awareness of . this 
fact — Detention order is vitiated, Writ Jurn. 
Case No. 40 of 1982 (R),.D/< 7-4-1982 (Pat), 
“Reversed ' l - (Dee) 1539 A 
sS, 3 — Person against whom detention 
order is proposed.to be made already in jail 
— Deterition order. not disclosing awareness 
of this fact — Order.is vitiated . 

(Dec) 1548 A 
oo gs 3 and 8 — Detention order — Repre- 
sentation -—- Time of 21 days taken in ex- 
anining representation — Held on facts and 
circumstances of case that there was inordi- 
nate, delay vitiating order of detention 

(Dec) 1548 B 
ag 3 (1) and (2) — Provisions cannot bė 
Btruck down on ground of vagueness 

(Mar) 710 M 
——Ss. 3 (2) and 8 — Giounds of detention 
supplied two days late — Detention order is 
not rendered invalid (Jun) 1143 A 


(Oct) 1297 C 
——S, 13-— Detention — Communication of 


(May) 1023 A 


Public Safety — National Security Act 
(contd.) 

~—S, 3 (2) — Grounds containing instances 
relating to criminal prosecution -~ Detenu 
acquitted in many of them — Detention being 
based on consideration of such instances 
also is invalid (Sep) 1257 A 
~——-5. 3 (2) and (8) — Detention order with 
a view to preventing the person sought to 
be detained from acting in the manner pre- 
judicial to maintenance of public order if 
can be passed if he is already confined in 
(Dec) 1543 
-~—S, 3 (3) — Not invalid on ground of 
conferring of unreasonable powers upon Dis- 
trict Magistrate or Commissioner of Police 


(Mar) 710 O 
ps 5 — Detention in “such place” — Nor- 
mal rule to be followed (Mar} 710 P 


~—5. 8 — See also 
(1) Ibid, S. 3 
(2) Ibid, S. 3 (2) 
o) Constitution of India, 


(Dec) 1548 B 
(Tun) 1143 A 
Art, 22 (5) ; 
(Mar) .146 B 
(4) Public Safety — J. & K. Public Safety 
Act (1978), S. 8 (May) 1023 4. 
(5) Public Safety — J. & K. Public Safety 
Act (1978), S. 13 (May) 1023 B 
~———S. 8 — Detention — Representation made 
by detenu — Consideration — Representa- 
tion made on 8-8-1981 considered by State 
Government at all levels and ultimately re- 
jected on 24-8-1981 — Held, there was.nna 
undue delay in its consideration 
(Feb) 146 B 
——5, 8 — Communication of grounds of 
detention ~~ Period for --- Normal rule 
(Mar) 710 Q 
aoe 9 — Provisions as to constitution of 
Advisory Board in conformity of unamended 
Art. 22 (4) of Constitution -~ Not bad 
(Mar) 710 T 
=—Ss, 9 and 10 — Treatment to detenus — 
Reasonable facilities should be provided 
(Mar) 710 X 
~—Ss. 9 and 10 — Detenus under the Act 
must be kept separately (Mar) 710 Y 
mS, 10 -- See also 
{1) Ibid, S. 9 (Mar) 710 X, Y 
(2) Constitution of India, Art. 22 
(Mar) 710 U 
—~Ss. 10 and 11 ~= Proceedings before Ad- 
visory Board — Need not be open to public ` 


(Mar) 710 W 
sai 11 — See 
' (1) Ibid, S. 10 (Mar) 710 W. 
. (2) Constitution. of India, Art. 22 

(Mar) 710 U 
3., 11 (2) — Detention of person after 
submission of its report by Advisory Board 
== Question as to — Cannot be decided by 
Board (Mar) 710 V 


=S, 13 — Maximum period of detenticn 
=- Discretionary (Mar) 710 R 
ex-—§. 16 -— Not invalid on ground of un- 
warranted protection to officers tMar) 710 5 


oe a 





‘‘Punjab Foodgrains Dealers Licensing and 


Price Control Order (1978) l 
--—-Cis, 11 (1) Second Proviso and 13 — 
Second Proviso does not violate Arts. - ‘14, 


-= m 


aanta atanna = 
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Punjab Foodgrains Dealers Licencing and 
Price Control Order (contd.) 
19 (1) (g) and 301 — Power to suspend of 
licence without giving opportunity Not 
arbitrary, unguided, uncanalised or unrea- 
sonable — It is a measure of social control 
In public interest (Jan) 65 A 
——0l. 13 — See Ibid, Cl. I1 (1), Proviso 2 
(Jan) 65 A 
Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 


‘Punjab Public Works Department. drriga- 
tion Branch) Overseers Engineering State 
Service, Class HI, Rules (1955) 
——R, 8 — See Prevention of Corruption 
Act (1947), S. 6 (1) (ce) (Nov) 1407 A 


Railway Establishment Manual 
———-R. 2302-— Absence without leave — Ter- 
mination without complying requirements 
of R. 2302 — Invalid (Apr) 854 E 
-—Rr, 2501 and 2505 — Casual or seasonal 
labour — When acquires status of temporary 
railway servant (Apr) 854 C 
:«—R. 2501 (b) (ii) — Labour on projects -~= 
Construction unit cannot be treated as pro~- 
ject (Apr) 854 D 
R. 2505 — See Ibid, R. 2501 (Apr) 854 C 


Rajasthan Children Act (16 of 1970) 
——S. 3 — See ‘also Ev idence Act (i of 1872), 
S. 35 (Jun) 1057 A 
—Ss. 3, 26 — Date of applicability of Act 
is date on which offence takes place and not 
date of tria). 1976 Raj LW 240: 1977 Cri 
LJ NOC 143, Reversed ` (Jun) 1057 B 
“——S, 26 — See 

(1) Ibid, S. 3 i (Jun) 1057 B 
i 2 Evidence Act aai s. 35 (Jun) 1057 A 


Rajasthan Civil Service (Classification, Con: 
trol and Appeal) Rules (1958) — 

——R. 1 — See Constitution of India, Arti- 

cle 136 (Nov) 1493 


Rajasthan: Land Aana: Act (24. of 1953) 
=— S, 18 — Acquisition ‘of land’ for Govern- 
ment — Award of compensation —— Reference 
by Collector. under S. 18 for: 
compensation at the instance of Government 
— Reference ts competent (Jan) 62 


Rajasthan Land Neforms and Resumption of 
Jagirs Act (6. of 1952) — 
See under Tenancy Laws. 


| Rajasthan Medical Service (Collegiate. 
Branch) Rules Geer). l 


See under Education. 


sisal Trade Articles: Licensing and 

- Control) Order (1980) _ 
-——Cl. 18 — See also Essential Commoditles 
Act a of 1955), S. 3 (Janjy 29 B, C 


=—Cl, 18 — Notification D/- 23-68-1981 fix= 
ing maximum limit of wheat to be possessed 


by dealer at any time at 200 quintals — 
Not violative of Arts, 14 and 19 (1) (g)°*.-- 
(Ecb) 130 


" Rafasthan University Act (29 of 1949) 
: See ander Education. 





reduction. of: 


33 
Rajasthan University Ordinance i 
See under Education. i 
Rajasthan Wheat (Export Contro.. 
Order (1981) j 
ee PrO, mm eee Essential Commodities Act 
ae of 1955), S. 3 (1) (d) (Jan) 29-A 
Ranbir Penal Code (12 of 1989 Svt} ` 
—~—S. 148 — Conviction under — Common 


object to form unlawful assembly +=: Ab- 
sence of finding as to — Accused not exam- 
ined under S. 342 — In view of such in- 
firmities conviction set aside tAug) 1200 


Released Emergency Commissioned Officers 
and ‘Short Service Commissioned ‘Officers - 
(Reservation of Vacancies) : 
Rules (1971) - 


“Rr, 4 (1), 6 (3), 8 — Expression ` candi- 
dates appointed against unreserved vacan= 
cies, occurring in. R. 6 (8).-~ Does ‘not. in- 
clude Scheduled Castes and Scheduled Tribes 
candidate appointed through competitive 
examination They ‘cannot supersede..in 
seniority’ officer appointed under R. 4°¢1}-e 
R. 6 (3) is not retrospective . (Mary: 295 


=R. +6 “a — See Ibid, R. 4 y ue 


.{Mary. 795 
——R. 8 — See, Ibid, R. 4 RoN (Mar) 795 


Representation of the People Act (43° of 1951) 


——§, 81 — See Ibid, S. 100 (1) (a) (iii): 
(Dec). 1569 A, B, C, -D, E 
mSS, 82, 86 (4), 87 (1) and 99 — Election 
petition — Persons mentioned in Ss. 82 and 
86 (4) only can be joined as respondents. 


ne, 


(1981) 85 Cal WN 532, Reversed (May) 983 
wD, BH. (4) w, See Ibid, S. 82 - May). 983 
mS. 87 (1) — See Ibid, S. 82 (May) .988 
S, 99 — See Ibid, S. 82 (May) 983 


~——Ss, 100 (1) (a) tii), 81 = Conduct of 
Election Rules (1961), R. 73 (2) (dj — Peti- 
tion. for serutiny and recount on -allegation 
of ‘misconduct — Improper rejection of valid 
votes —— Prima facie proof m=. .Nature of: 
Election Petition No. 2 of 1978, ‘D/- 11-12- 
1979 (All), Reversed - Dec) 1569 A 


=——Ss, 100 (1) (d) (iii), 8Y “—~° Conduct. ot 
Election Rules (1961), S. 73 (2) = Election by 
assembly members ~- Casting of first pre- 
ference. vote is sine qua. non for validity of 
ballot paper ~~- Failure to cast remaining 
preferences would not invalidate ballot paper 

(Dec) 1569 B 
snc 100 wD (d) äi), 81 — Conduct of 
Election Rules (1961), Rr. 37A (1), 73 (2)..{a) 
~ Election by Assembly. members =» Voting 
dn accordance with proportional representae 
tion by means of single transferable vote — 
First preference vote if exercised clearly and 
unambiguously’ w= Error in exercising subse- 
quent preferences will. not invalidate ballot 
‘paper —.It is valid in part (Dec) 1569 © 
O9. 160 (E) fd) Citi), 81 =- Conduct of 
Election Rules (196%), R. 73 (2) (d) — Elec- 
tion by Assembly members == Rejéction of 
ballot paper as invalid —- Every and any 
mark or writing on ballot paper does not 
per se result in invalidation of vote — Elec- 
tion Petition No. a of 1978, D/- 11-12-1979 
(AW, Revorsed . (Dec) 1369 D 
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Representation of the People Act (contd.) 
——Ss, 100 (1) (d) (ili), 81 -—— Conduct of 
Election Rules (1961), Rule 73 — Rejection 
of ballot papers as invalid — Returning Offi- 
cer and Court should not attempt to chart 
easy course of rejecting ballot papers as 
invalid on slightest pretext. Election Petition 
No. 2 of 1978, D/- 11-12-1979 (All), Reversed 
(Dec) 1569 E 


——S. 100 (1) (d) (iv) — See 
(1) Ibid, S. 123 (7) 


{2) Civil P. C. (18908), O. 6, R. 
(Dec) 1559 B 


e—Ss. 123 (7) ‘and 100 (1) (ad) (iv) — Elec- 
tion Symbols (Reservation and Allotment) 
Order (1968), Paras 13 and 18 ~- Breach of 
— Change of allotment of symbols — It 
falls within purview of 5. 100 (1) (d) (iv) 

(Dec) 1559 A 


Reserve Bank of India Act (2 of 1934) 


——S, 58 — See Reserve Bank of India 
(Staff) Regulations (1948), Pre. (Apr) 917 E 
——5, 58 (1) — Power under Sec. 58 (1) is 
not exc’usive — Regulations - 
under Section 58 (1) — 
Directors can issue administrative directions 
er circulars for regulating service conditions 

(Apr) 917 C 
-——S. 58 (1) and (2) — Scope — Power under 
sub-sec. (1) — Not limited by specific power 
under sub-sec, (2) 


oe 1559 A 


not be amended or altered by administrative 
circular - (Apr) 917 D 
——S,. 58 (2) (i) — Scope — Section refers 
to Staff funds and superannuation funds — 
Does not confer power to frame service 
conditions - (Apr) 917 A 


Reserve Dank of India (Staff) Regula- 
tions (1948) 


ee — Regulations are not statutory — 
Being cf administrative nature can be alter- 
ed; or amended by administrative circulars 

\ (Apr) 917 E 


tutes for Accreditation of Press Correspon- 
dents and News Agencies, S, H 


——R, 2 (ii) — See Contempt of Courts Act 
(1971), S. 2 (b), (c) (Mar) 691 B 
SALES TAX 


—Punjab General Sales Tax Act {46 of 1948) 


——S 5 (1) — See Constitution of India.’ 


Art. 226 (Jun) 1106 
>i, 5 (1- i F TOVISO — Interpretation 
> (Aug) 1194 





Special Marriage Act (43 of 1954) 
=—S. 27 — See Divorce Act (1869), S. 10 


(Sep) 1261 B` 


a 28 — ee Divorce Act (1869), S. 10 

i (Sep) 1261 B 

Specific “Relief ‘Act (47 of 1963). 

——S, 14 — See Constitution of India, Arti- 
cle 23 (Nov) 1473 I 
——§, 21 — See Ibid, S. 22 
——Ss. 22, 21 and 98 — Civil P. C. 08 
S. 47 and ©. 2, R. 2 — Agreement to sell — 


not. framed. él. 
Central Board of | 


(Apr) 917 B- 
— 8S. 58 (1) — Regulations under — Can- 


(Apr) 818 
(1908), 


Specific Relief Act (contd.,) 

Vendor selling property io another in de- 
fiahce of previous agreement — Suit for 
specific performance — Relief. of possession 
can be granted at appellate stage (Apr) 818 
rem, 28 — See Ibid, S. 22 (Apr) 818 


States Reorganisation Act (37 of 1956) 


w 41 — See Ibid, S. 51 (8) (Aug) 1198 
meme, 51 (3), 41 — Establishment of Bench 
of Bombay High Court at Aurangabad — 
Notification dated 27-8-1981 issued by Chief 
Justice of Bombay High Court — Not illegal 
or unconstitutional (Aug) 1198 


Succession Act (39 of 1925) 


wm, 63 e See Ibid, S. 74 (Feb) 133 
mmm SS, 74, 68 — Will — Proof — Modes of 


saame Suspicious circumstances — What are — 
Onus lies on propounder to explain 
' (Feb). 133 


Sugarcane (Control) Order (1966) 


CI 4- See Ibid, Cl. 4-A (Apr) 902 A 
"Cls, 4A & 4:— Relative scope — Both 
provisions are independent — Power under 
4A to prescribed rate of rebate in respect 
of binding material of sugarcane bundles — 
Exercise of — Fixing minimum price of 
sugarcane is not a pre cencion 

(Apr) 902 A 
COl 4~-A — Rate of rebate in respect of 
binding material of sugarcane bundles — 
Fixation at 0.625 Kg. per quintal of sugar- 
cane -—- Not arbitrary or unrelated to trade 
and practice (Apr) 902 B 


wom, 4-A — Cl 4-A is nut violative of 
Art. 19 (1) (g) (Apr) 902 © 
l 4-A — Rate of rebate in respect of 
binding material of sugarcane bundles — 
Restriction imposed under Cl, 4-A is reason- 
able a is in pubis interest (Apr) 902 D 
OEA 5 ami 
(1) Constitution of India, Art. 14 
(May) 1016. C, D 
(2) Constitution of India, Art. 19 (1) (g) 
and (6) (May) 1016 B 
(3) Essential Commodities Act (1955), S. 3 — 
(1) and (2) (d) (May) 1016 A 


Tamil Nadu Abolition of Posts of Part time 
O Village Officers Act (3 of 1981) 
ier PPO, mw SOS 
_ (1) Constitution of India, Art. 19 (1) (g) 
. (Jun) 1107 A 
(2) Constitution of India, Art. 311 (2) 
(Jun) 1107 C, D 
S, 2 (e) — See Constitution of India, 
Art. 14 (Jun) 1107 E 


Tamil Nadu Cultivating Tenants Protection 
Act (25 of noi 
See under Tenancy Laws. 


Tamil Nadu Police Subordinate Service 
(Discipline and Appeal) Rules (1955) 

mmo, 15-A ~~ See Constitution of India, . 

Art. 226 . (Jan) 82 


Tithe eretas 


TENANCY LAWS 

Andhra Pradesh Land Reforms (Ceiling on 
‘Agricultural Holdings) Act (1 of 1973) ° 

wS. 3 (i) — “Holding”, interpretation of 

= Expression “held” in definition of holding 


rite te tt te cat 
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Tenancy Laws — Andhra Pradesh Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act (contd.) 

connotes both ownership as well as posses- 

sion — Land transferred under unregistered 

sale deed pursuant to agreement for sale — 

Transferor is holding as owner. although he 

is not in possession. (1976) 2 APLJ (HC) 254, 

Reversed (Apr) $13 


—Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(12 of 1962) 


——~S.10 -— See Civil P. C. (5 of 1908), 
O. 41, R. 22 (Jan) 98 
s9 30 — See Civil P. C. (5 of 1908), O. 41, 
R. 22 (Jan) 98 


—Bombay Merged Territories MisceNaneous 
Alienation Abolition Act (22 of 1955) 

——S, 4 — See Tenancy Laws — Bombay 

Pargana and Kulkarni Watans Abolition Act 


(1950), S. 3 (Apr) 887 B 
——§, 7 — See Tenancy Laws — Bombay 
Pargana and Kulkarni Watans Abolition Act 
(1950),. S. 3 (Apr) 887 B 


—Bombay Pargana and Kulkarni Watans 
Abolition Act (60 of 1950) 

——Ss, 3, 4 — Bombay Marged Territories 

Miscellaneous Alienations Abolition Act (22 


of 1955), Ss. 4, 7 — Bombay Hereditary Offi- 


ces Act (3 of 1874), Ss. 4, 15 — ‘Watandar’ 
— Definition of — It includes members of 
joint Hindu family — Resumption of yes 
land — Effect {Apr) 887 B 

——S, 4 — See Ibid, S. 3 (Apr) 887 B 


—Bombay Tenancy and Agricultural Lands 
(Gujarat Amendment) Act (16 of 1960) 
——Preamble — Validity — Act having been 
Included in Ninth Schedule of Constitution, 
{ts validity cannot be challenged on ground 

that it offends Arts. 14, 19 and 31 
(Jun) 1090 A 
——Preamble — Validity — Act cannot be 
challenged as violative of Arts. 14, 19 and 31 
of Constitution in view of Art. 31-A (1) (a) 
(Jun) 1090 B 
—Jaipur State Grants Land Tenures Act (1 
of 1947) 


——S, 82 (1) (a) and (b) — See Tenancy 
Laws — Rajasthan Land Reforms and Re- 
sumption of Jagirs Act (1952), S. 7 

(May) 979 
——S. 86 — See Tenancy Laws — Rajasthan 
Land Reforms and Resumption of Jagirs Act 
(1952), S. 7 (May) 979 


—Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 1961) 
——S§. 12 — See also Constitution of India, 
Art, 227 = (Apr) 865 A 
——Ss, 12 and 21 — Determination of pro- 
prietary rights under — Decisions under Tax- 
afion Laws cannot be basis (Apr) 865 B 
Ss. 12 (1) (a), 
ment of proceedings on filing of return — 
Death of tenure holder prior to notification 
of declaration as to surplus land under S. 21 
~~ Proceedings do not become infructuous 
and cannot be dropped. AIR 1970 Bom 144. 





Overruled (Apr) 865 C 
——S. 21 — See 
(1) Ibid, S, 12 (Apr) 865 B 
(2) Ibid, S. 12 (1) (a), (b) (Apr) 865 C 


tb) and 21 — Commence- ` 


Tenancy Laws — Maharashtra Agricultura 
Lands (Ceiling on Holdings) Act (contd.) 
——S, 33 — See Constitution of India, Arti- 
cle 227 (Apr) 895 A 


-Rajasthan Land Reforms and Resumptior 
of Jagirs Act (6 of 1952) 

——S. 2 (n) — See Ibid, S. 7 (May) 97! 
——Ss. 7, 2 (n) and 21 — Jaipur State Grant: 
Land Tenures Act (1 of 1947), Ss. 82 (1) (a 
and (b} and 86 — Resumption of Jagir — 
Village unsettled on date of resumption — 
Compensation has to be determined unde) 
S. 7 of Act of 1952. Civil Writ Petn. No, 36: 
of 1962, D/- 28-8-1969 (Raj), Reversed 
(May) 97 
(May) 975 


Tenants Protec. 


——S, 21 — See Ibid, S. 7 


—Tamil Nadu Cultivating 
tion Act (25 of 1955) 
——Pre. — See Interpretation of Statute: 
— Beneficial legislation (Feb) 137 E 
——5, 3 — See Interpretation of Statutes — 
Beneficial legislation (Feb) 137 E 
——S. 3 (4) (a) and (4) (b) — Whether the 
time prescribed by the Revenue Divisiona 
Officer for depositing arrears of rent by 
the cultivating tenant if challenged in the 
superior court ie. the High Court, the Higt 
Court would have jurisdiction to prescribe 
its own time calling upon the tenant to dè- 

posit the amount, to repair the defauit 


(Feb) 137 C 
——S, 3 (45 (a) and (4) (b) — Deposit. o. 
arrears of rent by tenant — Revenue Divi 
sional Officer acting in pursuance of sub. 
sec. (4) (b) — It is not incumbent on hirn 
to grant time - (Feb) 137 I 


——S. 3 (4) (a) and (4) (b) — Tenant in ar 
rears of rent — Revenue Divisional Office! 
allowing time to deposit dues — Offices 
simultaneously passing conditional order fo: 
eviction on default — Order is illegal 

(Feb) 137 Z 


—Uttar Pradesh Imposition of Ceiling ol 
Land Holdings Act (1 of 1961) 

——S, 5 — See Constitution of India, Arti 

cle 136 (Mar) 67! 

——S. 12-A, Proviso (d) — See Constitutior 

of India, Art. 133 (Sep) 124i 


Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951) 


—~S, 229 (b) — See Constitution of India 
Art; 136 (Mar, 67! 


_ Transfer of Property Act (4 of 1882) 
——S. 8 — See Ibid, S. 105 (Mar) 81! 
——S, 53 ~~ Sale deed —- Genuineness — 
Sale deed not supported by adequate consid 
eration — Document executed nominal: 
with a view to stave off creditors — Trans 
action held vitiated (Jan) 84 I 
——5. 53-A — Conditions precedent for — 
Acts antrrior to contract or merely inciden- 
tal to contract — No evidence of part per 


formance First Appeal No. 14 of 1959, D/ 
5-3-1964 (Madh Pra), Reversed 

(May) 989 f 
——S. 55 — See Specific Relief Act (1963) 
S. 22 . (Apr) 81 
——5S. 60 — Suit for redemption — Main 


tainability —— Co-mortgagor cannot file sui 


38 Subject Index, A. I. R. 1882 Supreme Court 


Transfer of Property Act (contd. 

only in respect of his share in property on 
payment of proportionate part of amount 
due (Jan) 121 A 


wo—— 9S, 105, 8 — Decree for eviction — Exe- 
cution — Compromise therein — Intention 
of parties not to extinguish decree but to 
create mode of its full discharge — No 
fresh lease can.be said to be created by 
compromise - (Mar) 813 
——S. 106 — Lease — Whether yearly or 
monthly — Determination of — Counterfoil 
of receipt — Entry therein — If admissible 
against tenant, C. A. No. 1741 of 1976, D/- 
18-11-1876 (Bom), Reversed (Jan) 127 A 
———S. 106 — Lease whether granted for 
“manufacturing process’ —- Tests fo de- 
termine — Lease for running flour mill — 
One for manufacturing purpose -—- Term- 
ination of — Six months notice is neces- 
sary, C. A. No. 1741 of 1976, D/- 18-11- 
1976 (Bom), Reversed (Jan) 127 B 


———S, 106 — Lease — Whether for manu- 


facturing purpose — Burden of proof lies 
upon tenant (Jan) 127 C 


--—-§, 106 — Notice under -~ Decree for 
eviction passed under Rent Control Act, -~ 
Failure by landlord to serve notice under 
S. 106 — Does not preclude him from claim- 
ing a decree for eviction of tenant i 
(Mar) 783 t1) 


Uttar Pradesh Children Act (1 of 1952) 


——Ss, 2, 27 — Accused sentenced to im- 
prisonment for offence cammitted during 
his childhood — Accused 23 years: old when 
his appeal was heard by Supreme Court — 
Held, accused should be released farthwith 
as he neither could be imprisoned in view of 
S. 2 nor could be sent to approved school, 
being more than 18 years (Mar) 685 
——S, 23 — See Children Act (1960), S. 18 


(Mar) 806 B 

=s. 24 — See Children - Act (1960), S. 18 

(Mar) 806 B 

—sS. 25 — See Children Act (1960), -S. 18 

' (Mar) 806 B 

mS, 27 — See a 

(1) Ibid, S. 2 (Mar) 685 
(2) Children Act (1960), S. 18 i i 

% (Mar) 806 B 


Uttar Pradesh Children Rules (1962) 


moo. 14 — See Children Act (1960), S. I8 
(Mar) 806 B 
~R, 15 -~ See Children Act (1960), S. 18 
- (Mar) 808 B 
' Uttar Pradesh Co-operative Societies 
Act (11 of 1966) 


See under Co-operative Societies. 


Uttar Pradesh Co-operative Societies 
Rules (1968) 
See under Co-operative Societies. 


Uttar Pradėsh Excise Act (4 of 1910) 


=———S, 30 (2) — “Or otherwise” — Interpreta< 
tion — Grant of FL-2 Licence -— Deter< 
mination of licence fee — Methods available 
for . (Jun) 1137 A 


Uttar Pradesh Excise Act (contd.) 
——Ss. 24B (c) and 41 (c) — Notification by 
Excise Commissioner inserting condition for 
payment of “assessed fee” — Legality 
(Jun) 1137 B 
we—S, 41 (c) — See Ibid, S. 24-B (¢) 
(Jun) 1137 C 
Uttar Pradesh Foodgrains Dealers (Licens- 
ing & Restriction on Holdings) 
= Order (1976) 
——Cl. 14 — See Constitution of India, 
Art, 32 (Jan) 33 C 


Uttar Pradesh Foodgrains (Procurement 
‘and Regulation of Trade) Order (1978) 


———C]. 4 — See Constitution of India, Arti- 
cle 19 (1) (g) (Jan) 33 E 
——Cl, 6 = See Constitution of India, Arti- 
cle :32 l (Jan) 33 C 
Uttar Pradesh Forest Corporation Act 
(4 of 1975) 
——Pre, — See Constitution of India, Arti- 
cle 299 (Sep) 1234 
~——S, 14 — See Constitution of India, Arti- 
cle 299 - (Sep) 1234 


Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961) 
See under Tenancy Laws. 


Uttar Pradesh Public Lands (Eviction 
and Recovery of Rent and Damages) 
Act (13 of 1859) 


=——Pre, — Constitutional validity —- Act 
does not suffer from any unconstitutional- 
ity. AIR 1968 All 369, No longer good jaw 
in view of AIR 1974 SC 2009 (Mar) 780 


Uttar Pradesh Sheera Niyantran Adhiniyam 
(24 of 1964) 
——Ss. 8 and 10 — U. P. Sheera Niyantran 
Niyamavali 1974, Rr. 12, 13, 22, 23 and 24 —= 
Sale -of -molasses — Molasses released in 
favour of occupier of sugar factory by Con- 
troller under R. 22 (2) — Occupier is entitl- 
ed to sell it at market rate — He is not re- 
quired to sell it at controlled rate 


(Mary 786 

—wS. 10 — See Ibid, S. 8 (Mar) '786 
Uttar Pradesh Sheera Niyantran 
© Niyamavali (1974) 

R, 12 — See U. P. Sheera Niyantran 
Adhiniyam (1964), S. 8 _ (Mar) 786 
R, 13 — See U. P, Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 786 
—»—-R, 22 — See U. P. Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 786° 
=R, 23 — See U. P. Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 786 
=R, 24 — See U. P. Sheera Niyantran 
Adhiniyam (1964), S. 8 (Mar) 788 


Uttar Pradesh Sugarcane (Regulation of 
Supply and Purchase) Act (24 of 1953) 
=D, 1 -—~ See Limitation Act (36 of 1863), 
8. 5 (Jan) 119 


Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent & Eviction) Act 
(13 of 1972) 

See under Houses and Rents. 
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Uttar Pradesh Urban Buildings (Regula 
- tion of Letting, Rent and Eviction) 
Rules (1972) 


_See under Houses and Rents. 


Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951) 


“ See under Tenancy Laws. 


West Bengal Premises Tenancy Act 
(12 of 1956) 


See under Houses and Rents. 
Words and Phrases 


——Expression “as soon as may be” — See 
Public Safety - National Security Act 
(1980), S. 3 (2) (Jun) 1143 A 


——Foodstuff — Meaning of — See Essen- 
tial Commodities Act (1955), S. 2 (a) (v) 
(Mar) 798 
—"Held” — ‘See Tenancy Laws — A, P, 
Land Reforms (Ceiling on Agricultural 
Holdings) Act (1973), S. 3 (i) 


{Apr) 913 
meo—' Taw’ — See Constitution of India, 
Art. 14 (Oct) 1325 D 
——"Law” — Meaning of — See Constitu- 


tion of India, Art. 162 (Jan) 33 D 


Words and Phrases (contd.) a 
-Manufacture — Meaning of 
Municipalities — Damoh Municipal 
Octroi Rules, R. 27 (6) and Proviso 

(Apr) 844 A 
»Manufacturing process — See Transfer 
of Property Act (4 of 1882), S. 106 

(Jan) 127 B 
~~“ POssession” Meaning of — See 
Houses and Rents — U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 


— See 
Council 


Enna 


tion) Act (1972), S. 17 (2) (Mar) 810 B 
m Residence” — See Hindu Marriage Act 
(1955), S. 12 (Jan) 3 


~" Rule of Law’ — See Constitution of 
India, Art. 14 (Oct) 1325 D 
mA rh and seizure — See Constitution 


of India, Art, 162 (Jan) 33 A 
-Word “Appointment” — See Constitu- 
tion of India, Art. 222 (Feb) 148 Y 


wWord “Ruling Chief’ — See C. P., and 
Berar Revocation of Land Revenue Ex- 
emptions Act. (1948), S. 5 (3) GD 

(Aug) 1201 A 
-Word “sovereignty” = See C, P, and 
Berar Revocation of Land Revenue Ex- 
emptions Act (1948), S. 5 (3) Gi) 

(Aug) 1201 A 
room Word “Transfer” — See Constitution of 
India, Art, 222 (Feb) 149 Y 





LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
IN AIR 1982 SUPREME COURT 


‘ Diss. : Dissented from in; Over. 


SUPREME COURT 

AIR 1955 SC 468 — Not good law in view 
of AIR 1967 SC 10380 and 1032, ATR 
1982 Delhi 332 A (Aug). 

AIR 1965 SC 414 — Not followed in view of 
AIR 1976 SC 2229. AIR 1982 Andh Pra 

~ 227 A (Jun). 

AIR 1967 SC 799 — Held obiter and not 
followed in view of AIR 1961 SC 1655, 

- ATR 1982 Mad 156 A (May). 

AIR 1972 SC 2526 — Not followed in view 
‘of ATR 1976 SC 2229. AIR 1982 Andh 
Pra 227 A (Jun). : 

AIR 1973 SC 947 — Not followed. AIR 1982 
SC 1325 A (Oct). 

AIR 1973 SC 2451 — Not followed in view 
of AIR 1980 SC 2051. AIR Ipaa Pat 235 
(Dec), 

AIR 1975 SC 1146 — Not followed in view 
of AIR 1954 SC 728 and AIR 1984 SC 

- 925. AIR 1982 SC 1325 E (Oct). 

AIR‘ 1977 SC 1361 — Held no longer good 
law in view of the 44th Constitution 
Amendment. AIR 1982 SC 710 C (Mar). 
ALLAHABAD 

A. 128 of 1957, D/- 18-1-1966 

AIR 1982 SC 1444 A 


1957, D/- 18-1-1966 
AIR 1982 SC 1444 A 


1966) Spl. 
(All) — Revers. 


(Nov). 
(1966) Spl. A. 191 of 
{All) — Revers. . 


(Nov), 
AIR 1968 All 369 — No longer good law in 
view of AIR 1974 SC 2009. ATR 1982 
SC 780 (Mar). 





: Overruled in; Revers. 


- Reversed in 


Allahabad (contd.) 


(1972) I-T. No, 47 of 1971, D/- 29-9-1972 


(All) — Partly Revers. AIR 1982 SC 
760 A (Mar). 

(1975) Criminal Appeal No, 1144 of 1971, 
D/- 15-4-1975 (All) — Partly Revers. 


AIR 1982 SC 1185 (Aug). 

(1978) C. M. Writ No, 6788 of 1978, D/- 9-8- 
1978 (All) — Revers. AIR 1982 SC 1552 
(Dec). 

(1979) Civil Revn. No. 900 of 1978, D/- 7-5- 
1979 (All) — Revers. AIR 1982 SC 945 

May). 
(1979) Civil Revision No. 1904 of 1978, D/- 
- 6-8-1979 (All) — Revers. AIR 1982 SC 3 
(Jan). 

(1979) Election Petition No. 2 of 1978, D/- 
11-12-1979 (All) — Revers, AIR 1982 SC 
1569 A, D, E (Dec). 


1980 (UP) RCC 599 — Revers. AIR 1982 
SC 24 (Jan). 
1981 All Cri R 98 — Revers, AIR 1982 SC 


1238 A, B, © (Sep). 

(1981) C. M. App. No. 5909 (W) of 1981, D/- 
23-10-1981 (Al) — Revers. AIR 1982 SC 
942 (May). 

(1981) C.. W. No. 8918 of 1981, D/- 23- 10- 1981 
(All) — Revers. AIR 1982 SC 942 (May). 


1981 (UP) RCC 18: 1980 All LJ NOC 153 
~ Partly Revers, AIR 1982 SC 790 
(Mar). - . 

1981 All LJ 795 (All) — -Revers. AIR 1982 

SC 784 (3) (Mar). 
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40 List of Cases Overuled ile) in A. L R..1982 Supreme Court’ (concluded) 


Allahabad (contd.) 

(1981) Writ Petn. No. 764 of i981, D/- 20-5- 
1981 (All) — Revers. AIR 1982 SC 
1234 (Sep). 

(1981) Writ Petn. No, 7869 of' 1981 (All) — 
— . Revers. AIR 1982 SC 831, (Apr). 

ANDHRA PRADESH 

(1967) Second Appeal No, 826 (Andh Pra) — 

Revers. AIR 1982 SC 679 (Mar). 


(1967) Second Appeal No. 719 (Andh Pra) ~— 


Revers. AIR 1982 SC 679 (Mar). ` 

(1970) 1 Andh LT 88 — Over. AIR 1982 SC 
1081 B (Jun). 

AIR 1971 Andh Pra 382 — Over: AIR 1982 
SC 1081 B (Jun). 

(1976) 2 APLJ (HC) 254 — Revers.. AIR 1982 
SC 913 (Apr). 

(1977) Writ Petns. Nos. 905 and 796 and 922 
“of 1975, D/- 30-6-1977 (Andh Pra) — 
Revers. AIR 1982 SC 1081 B (Jun). 

AIR 1978 Andh Pra 289 — Over. “AIR 1982 

l SC 1302 A (Oct). 


BOMBAY 

ATR iwa Bom 144 — Over. AIR 1982 SC 
865 C (Apr). 

(1975) Criminal Appeal No. 1639 of 1972, D/- 
1-9-1975 (Bom) — Revers. AIR 1982 SC 
839 A, C (Apr). 

(1976) ©. A. No. 1741 of 1976, DJ- 18-11-1976 
ges Revers. 

B (Jan). — 

(1979) 2 Serv LR 583 (Bom) — Revers. AIR 
1982 SC 101 (Jan). 

(1981) App. No. 102 of 1981, D/- 16- 10-1981 
(Bom) Revers. AIR 1982 sc 1276 A (Sep). 


CALCUTTA >v: 
AIR 1943 Cal 484 — Over. AIR 1982 SC. 
1302 A (Oct), ie 
AIR 1966 Cal 315 — Over. -.AIR 1982 sc 
1302 A (Oct). 


1976 Lab IC 1398 (Pt. B) (Cal), ~~ Revers. 


AIR 1982 SC 1062 (Jun). 
(1981) 85 Cal WN 532 — Revers. AIR 1982 
SC 983 (May). i 
D 


AIR 1976 Delhi 258 — Revers. AIR 1982 SC 
777 (Mar). , 

AIR 1980 Delhi 145 — Revers. AIR 1982 SC 
1091 (Jun). 

(1980) 1 Ren C. R. 90 (Delhi) — Over. AIR 
1982 SC 71 (Jan). 

(1981) 20 Delhi LT 420 — Revers. AIR 1982 

= SC 1518 C Wee). 

AIR. 1982 Delhi 71 — Revers.: ATR 1982 SC 
1397 (Nov). 

AIR 1982 Delhi 405 — Over. AIR 1982 SC 
1518 B (Dec). 

1982 Cri LJ 817 (Deihi) — Revers. AIR 1982 
sc 1181 (Jul). 

GAUHATI 

1982 Cri LJ NOC-127 (Gau) — 

1982 SC 1595 BC (Dec). 
i GOA 

AIR 1970 Goa 11 — Revers, AIR 1982 SC 

1268 C (Sep). 
GUJARAT 

(1980) 21 Guj LR 7 — Over. 
1439 (Nov). 

(1980) Spl. Criminal Appin. No. 185 of 1979, 
D/- 16-1-1980 (Guj) — Revers. AIR 1982 
SC 683 A (Mar). 


Revers. AIR 


AIR 1982 SC 


AIR 1982 SC 127 A,- 


(1979) 1 Serv LR 258 (Mad) — Revers, 


(1981) Habeas 


JAMMU & KASHMIR 
AIR 1965 J & K 15 (FB) — Over. AIR 1982 
SC 1107 B (Jun). 


KARNATAKA 
AIR 1976 Kant 187 — Revers. AIR 1982 SC 
_ 836 (Apr). | 
KERALA 


(1978) M.F.A. No. 145 of 1976, D/- 13-11-1978 
(Ker) — Revers. AIR 1982 SC 149% 
(Nov). 

1979 Lab IC 1399 (Ker) (FB) — 
AIR 1982 SC 854 A (Apr). 

MADHYA . PRADESH 

(1964) First Appeal No. 14 of 1959, D/- 5-3- 


Revers. 


1964 (Madh Pra) — Revers. AIR 1982 
SC 988 B (May). 
1974 MPLJ (Notes) 102 — Over. AIR 1982 


SC 800 A (Mar). 

(1974) Mise. Criminal Case No. 786 of 1974, 
D/- 16-10-1974 (Madh Pra) — Revers. 
AIR 1982 SC 800 A (Mar). 


(1980) Misc. Writ Petn. No. 167 of 1980, DJ- 
4-11-2980 (Madh Pra) — Revers. AIR 
1982 SC 827 (Apr). a 


1981 C. R. No. 696 of 1981, D/- 20-11-1981 
(Madh Pra) —- Revers, AIR 1982 SC 
1302 A (Oct). . 

MADRAS 
AIR 1949 Mad 582 — Over. AIR 15982 SC 


1302 A (Oct). . 
AIR 1970 Mad 323 — Over, AIR 1982 SC 
1302 A (Oct). 


AIR 1977 Mad 189 — Over, 
1302 A (Oct). 


AIR 1882 SC 


AIR 
1982 SC 793 (Mar). 


- 1980.Lab IC 372 (Mad) — Revers. AIR 1982 


SC 82 (Jan). 
PATNA i 
(1981) C. W. J.C. No. 3032 of (1980), D/- 29- 
7-1981 (Pat), 1982 BLJ 35 — Revers, AIR 
1982 SC 882 (Apr). 
(1982) Writ Jurn.. Case, No. 40 of 1982 (R), ` 
D/- 7-4-1982 (Pat) — Revers. AIR 1982 
SC 1539 A (Dec). 


PUNJAB 
(1961) 2 SCR 371 (Punj) — Over. AIR 1982 
SC 149 D (Feb). 
(1965) 1 Delhi LT 362 (Punj) — Over. AIR 
1982 SC 1511 D (Dec). 
(1978) 2 Rent LR 8601 (Punj) — Revers. AIR 
1982 SC 1043 B (May). 
AIR 1980 Punj 278 — Revers, AIR 1982 SC 
1106 (Jun), 
No. 33 of 


SC 


Petn. 
Revers, AIR 1982 


Corpus 
1981 (Punj) — 
792 (Mar). 

(1981) Criminal Appeal No. 452-DB of 1981 
Cun -~ Revers, AIR 1982 SC 1466 A, 


B (Noy). 
RAJASTHAN 


(1969). Civil Writ Petn. No. 365 of 1962, “py 
28-8-1969 (Raj) — Revers. AIR 1982 SC 


y). 
LW 543: (1974) WLN 882 — 
. ATR 1982 SC 933 (May). . 
1976 Raj LW 240: 1977 Cri LJ NOC 143 — 
Revers, AIR 1982 SC 1057 A, B (Jun). 
1980 WLN (UC) 457 (Raj) — Revers. AIR 
_ 1982 SC 1493 (Nov). 
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Othar Journ als 
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AIR = Other J saree: = 


: „Orther Journals | AIR © ` Other Journals 
(1981) 4800 481 16con(198i) 2 Rent suave 4800 550 
1981 Gri App B L R 603 .1981 800 
(80) 887 1981 U J (Sa) 717 ' (Ori) 863 
1982 Bihar Ori 1983 Tax LR 1 1881 U-J (SQ) 848 
o 70 (1981) á § 0 C 578 1982 Ori App R 
1982 Ori L J 148 ' (1981) 7 Taxman © v (S3C) 61 
1981 S00 51 (90) 1982 80 Cri R 104 
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1982 Chand LB 
(Ori) (89) 318 18 
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(Ori) 245 
(1982) 18 0J 164 
1932 (UF) Cri 0 
(S0) 70 
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(1932) 1 SOR 1010 
(1981) 4 8 0 0 517 
1981 All L J 1841 
1982 Hindu 
- L R 180 19 
1981 All W Q 7388 
1981 (7) All 
L R 803 
1982 TLN J 
(80) 2 
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(SQ) 81 
(1882) 18 0 Jd 166 
1393 U 3 (SQ) 57 
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1982 Mat L R IG 


1982 All O J 84 


(1982) 1 SOR 1008 
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(193218001 
1982 Mad L J 
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(1262) 18 C J 169 
-1881 U J (80) 943 
‘1988800 | 
(Ori) 41 
4962 All Ori O 
_ (8o)1 
:1983 Ori App R 
80 
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(90) 66 a4 
(1982) 1 SOR 1184 
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(1981) 48 00 647 | 
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1983 (2) Bom 
OR 218 
(1893) 1 BOR 1028 
1982 BO Ori R 258 
(1981) 181 29 
I TR 598 


(1982)8S 00219 


(1981) 8800122 
1981 Leg Serv 
(80) 2 82 

198i Mah L R 

(SC) 195 38 
1881 A O J 459" 
1981 ALOJ 
= 403( 2) 
1981 All L J 1844 


` (1881)280 WR 


253 
1981 T AQ 497 
(1882) 14 Lawyer 
24 
1082 Lab I O 25 i 
(1382) 1 Lab 
L N 233 
{1981) 3 Sery 51 
L R 248 
(1982)8 SOO 281 
(1982)1 8004 
1982 Mah L Jl 
1882 Mah L R 
(S0) 68 
1982 Rev L R 


(1982) LAPLJI 
(80) 2 
(1982) 1 Rea 
aqessi | 62 
1982 MPLJ1 53 
1982 (2) Bom 55 
O R137 
13882 B BOJ 
(80) 88 
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(1982) 1 HOR 1178 


-(1982) 14 Lawyer 


48 
(1982) 250 WR 
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1882 L 8 (S0) 1 
-1982 All Rent 

Oas 218 
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1981 U J (So) 779 
(1881) 4800 644 


(1982) 1 Bent 


L R 87 
(1982) 1 Ren 
OR 188 

(1982) 1 ra 


O J G54 
1961 Cri LR 
(30; 582 


57 


1982 S, C. Indexes 3/(2) & 4/(L) 


1982 (2) Bom 
OB 268 
(188%) 3 S 00 225 
1882 Tax L R 2 
(1982),2-8 O d 542 
(1982) 18 0 0 89 
1982 800. 
(Ori) 58 
1862 Ori App R 
(80) 9 
1882 E F R 183 
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(80) 99 
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1982 Bajdkani 
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Editors note — 


CORPIGENDUM 
A. L R. 4982 8. C. 149 (Feb.) 
(TRANSFER OF Jupans’ Casus) 





Correction 

At the ead of the frst para after the words ‘with these prefatory words 

we may now proceed to ‘state the facts of these writ petitions.” add 

“We propose to take up these writ petitions in a slightly different 
order than that given in the cause.title,’ 





For ‘petitions’ read “petition”. 


ae “appointed a permanent judge” read “appointed as a permanent 
ju ge s J 


After the words ‘High Court’ for ‘,’ “read ‘:’, 
For ‘Art. 124A’ read ‘Art. 189A’, 


For ‘Art. 124A” read ‘Art. 189A’, 
For ‘Judge’ read "Judges", 


For “It is singularly” read:"‘It is a singularly” 


For the words ‘it may become vulnerable to attack on the ground that it 
is mala fide or based on irrelevant grounds”, read ''if may prima facie 
be vulnerable to attack on the ground that it is mala fide or based on 
irrelevant grounds, The same position would obtain if an appoint. 
ment is made by the Central Government contrary to the unanimous 
opinion of the Chief Justice of the High Court and the Chief justice of 

ndia,” 


After the words “opinion of the Chief Justice of India.” omit the full 
stop after the words ‘India’ aod add “though it 1s entitled to great 
weight as the opinion of the head of the [odian Judiciary.” 


Underline the sentence :— 


“The number of additional judges to be fixed for this purpose should 
be such as to enable the arrears to be cleared within a period of two 
years.” : 


Omit tne asterisk mark after the word “underlined” and also the corres- 
ponding footnote. 


After the quotation ending with the words “Coarts with some degree of 
assurance” add ‘it would thus seem that on a true interpretation of 
Cl. (1) of Art, 224 it was never intanded that additional judges should 
go on being appointed and re-appointed term after term.” 


After the words ‘'in the light of the material then available.” add ‘‘sava 
and except material which was already with the Central Government 
at the time of original appointment,” 


After the words "moral fitness and suitability of the additional fudge’ 
add “based on material other than that which was the Central Govern- 
ment at the time of original appointment,” 


After the words “or, that it was based on irrelsvant considerations,” Add . 
"Where such a challenge is made, the burden is on the Central 
Government to show that there was full and effective consultation and 
the decision was based on relevant cossideration, In fact where an 
additional judge is not appointed as an additional judge for a further 
term or as a permanent judge despite unanimous opinion of the Chief 
Justice of the High Court and the Chief fastics of India, the decision 
of the Central Government would prima facie be liable to attack and 
the burden would lie heavy on the Central Government to show that it 
had cognet reasons to disagree with the Chief Justice of the High 
Court and the Chief Justice of India”. . 


The corrigenda are printed on one side only so that pasting the same at relevant pages is possible, 
Inconvenience is deeply regretted, 


1982 (S C) Indexes/4 (2) & 5 (1) 
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For ‘1979’ read '1979’, 


For “first step required to be taken after the willingness” read “‘first step 
requiied to be taken and it was only atter the willingness,” 


For "full and detailed facts” read “full and identical facts”. 


For “full and detailed facts” read Lfull and identical facts”. 

After the words "Central Government’ add “or the State Government.” 
For ‘rendering’? read “recording.” 

For ‘did not form” read “formed”. 


For (vide; Re Grosvenor Hostel, London) read (vides Re: Grosvenor 
Hotel London (1963) 3 All & R 354 (CA)), 


For ‘tinspect the docament If” read “inspect the document if”, 
For “in” read “on”, | 
For ‘‘of such facts, whatsoever” read tof such facts whatever”, 


After the words “person holding high offices” add “and such persons 
are not i.npleaded as respondents in the Writ Petition”, 


For ‘circulated’ read “circulating” 


After the words ‘was or was not justified” add “The effect of going into 
this question would be to expose the opinions of the Chiet Justice of 
the High Court and the Chief Justice of India to judicial scrutiny, 
inviting possible examination and cross.examination of these two high 
functionaries which would be disastrous to the institution of the 
judiciary. Mcreover, it is difficult to see how the correctness ot the 
opinion of the Chief Justice of Delhi and of the. facts on which it was 
based could be tested in his absence when he was nct joined as a 
respondent in the Writ petition”. 


For “reliet”? read ''reliefs’’, 


For '*India, I’? read “India, I’’. 
For “transfer Chief Justice” read '‘transfer of Chief Justice’’. 
For ‘“‘blaim” read “blame”. 


For “fat any time before 20th Dec,” read “at any time before 7th Dec. 
(when the first proposal was made), 


For "Chief Justice of the High Court” read “Chief Justice of the 
Delhi High Court.” 


For ‘conscience’ read ‘conscious’, 

For ‘Chief Justice” read “Chief Justice of India”. 

For “responsible persons” read “responsible members”, 

For ‘the particulars of the suits” read‘ that the particulars of the suits, 


For “is situated, the Law Minister” read ‘‘is situated, The Law 
Minister”. 


For “future likely” read "future was likely”. 
For “Art, 124 (2)” read “Art, 124 (4)”. 


For ‘S, 101” read ‘“§, 102”, 
For “setting Art, 222” read ‘setting, Art, 222,” 


For “only” read “also” 


For ‘deal’ read ‘‘deal with”, 


For ‘men and men” read ‘man and man”, 
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Corrigendum 





Correction 


For “powers” reed “power”, 
For ‘‘instruments” read “instrument”. 
For ‘"Reports” read “"Repaurt”. 


For "is” read “are”, 
For “statements” read '‘statement”, 
For “matter. With,” read ‘‘matter, with”. 
For “dealt above” read “dealt with above”, 
For “the G. J. 1.” read “the CJs”. 
For "English Court that” read “English Courts stated that.” 
For “Articles 2 and 8” read “Articles II and III.” 
For “vests” read “vest,” 


For “ Australia or America read’’ Australia nor America” 


For ''proper selection” read “improper selection.” 
For "seems? read seem,” 


For "Special Leave Petition (Civil) No. 1506/81 has already been dis. 
missed as withdrawn before the hearing closed” read ‘Special Leays 
Petition (Civil) No. 1509/81 is already dismissed as withdrawn,” 


in 


loose 

vide 

stages 

must hold 
choosing lesser 
sahib 

in the case 


is not referred 
directions or reliefs 
to another,” 


quoting passage, 


‘traputation for integrity 
was 


facts and material 
refer is 


Press before 
of 


High Court Judges 
Parliament save and 


concerning 
acting Judges and 
makes envisaged 
recollects 

indicia 

of High Court is 


on 


words Suitability .....ccccArt, 217? 
into bracket 


lose 

wide 

Judges 

must be held 

choosing the lesser 

saheb 

in a case 

is referred 

directions or grant reliefs 
to any other High Court,’ 
quoting a passage 
‘‘reputation for integrity is 


facts and materials, 
refer to is 


Press, before 
under 


- Judges of High Court and Suprem 


Court and Art. 121 


Parliament respectively save 
and 


converging 
acting Chief Justice. And 


makers conferred 


recalls 


indicium 
of a High Court Judge is 


Corrigerdum b3 











Page Col. Line Correction 
- 457 1 28,29 man for the time being man at the relevant time. 
, 498 2 26 (from bottom) differ ~ differs. 

459 1 16 Art, 224 (2) st: Art, 224 (3) 

-459 2 20 Insert after word, Court after readiog comma as full- 
stop “It seems indeed desireble that the election peti- 
tions. should ordisarily, if possible, be entrusted for trial 
to a permanent Judge, of the High Court 

-459 2 28 question case 

461 1 31 of . to 
-482 1 15,16 should not be foisted (to to be foisted 
` be foisted P) 

484. 1 5 (from bottom) inserting substituting 

(465 1 6,7 adoring adorning 

-405 1 15 adoring adorning 

465 2 last line than used than when used, 
489 l 21 - vacancy. vacancy Occurs. 

-470 2 19 (see p. 72) (see S. 72) 

471 2 20 | contrary indication contrary indication, 

A783 1 8 (from bottom) same only same, only 

-473 2 9 High Court High Courts 

-473 2 20 (from bottom) and : or 

ATS l 18 {from boitom) discussion there i discussion if there 

-483 2 16 í details detail 

-484 2 20,21 - as is desired as desired 

-497 2 3,4 = paragraph (e) of sub-sec- Paragraph (c) of proviso to sub. 

l tion (2) section (2) 

-497 2 11,12 1 Proviso by the proviso to sub-section (2) 

by the 

-498 1 10 (from bottom) and that it and therefore it 

-498 2 31 (from bottom) actual service the ‘actual eervice in clause 11 


(b) of the second schedule to 
the Constitution the 


=500 2 9 Insert after words ‘executive authority’ Salmond 
on Jurisprudence by Fitzgerald, 7th Edn., 
Pp, 229, 230 ` 

301 I 22 purposes purpose 

-502 2 2l example thə example for the 

515 L.20 =. i consideration eonsideration; 

521 1 25 that next, that the next 

521 2 17 (from bottom) has come had reached 

"522 l 2 therefore, punitive therefore, is punitive 

528 1 25 one in ` the 


337 2 IHl For "Sary Shri” read ‘‘Sarva Shri,” 
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Page Col. Line 


Correction 





Sate He 


568 2 24 For “High Court” read High Courts.” 

585 2 6 (from . For "Chief Justice” read “Chief Judge.” 
bottom) 

598 1  12(from For “is such that there” read “are such that there.” 
bottom) j 

599 1 1l (from For ‘‘way different” read “way in a different,” 
bottom) 

600 l (fron For ‘had’ read ‘has.’ 

> bottom) 

601 2 5 (from For “much more the” read “much more than the,” 
bottom) 

602 2 10,11 For '‘seen that from the language of that Article that” 

: read ‘seen from the language of that Article that.” 

607 2 $l For ''proviso, to” read “proviso to." 

618 1 18to Qt (from For “or a High Court can be removed from Office under pro- 
bottom) viso (b) to Art. 217 (I) of the Constitution” read "or of a High 

Court can be removed from office.” 

635 1 11,12 (from For “the court said that if” read ''the Court said that if.” 
bottom) 

685 2 2, 3 (from For “in Beatson v, Skane)" read ‘‘in Beatson v. Skane (65H & 
bottom) N 838,)” 

644 2 2 For “without giving an opportunity” read “without giving him ar 


opportunity,” 


For t'enclosed to” read "enclosed with,” 











A. I, B. 1982 8. C. 887 (April) 


at eee ee AAAA 





Page No. Inne No. For Read 
cet GAA | 
890 23 Which has now merged Which later merged in the then 
Ool. 1 (from top) in the then province of province of Bombay and is now 
Bombay. The in the State of Karnataka. The 
890 1 Deshgat Estate. The frst Deshgat Estate, which wag 
Col. 2 (from top) pattly located within the terri- 
tory of former feudatory State- 
of Jhamkhandi and partly in 
the territories of the then British: 
India. The firat 
890 18-19 "Gundopanth” "Gundopant" 
Col. 2 (from top) : 
890 27 'Bhimaji” “Bhimrao” 
Col. 2 (from top) : 
891 21 “Bhimaji” "Bhimrao” 
Gol. 1 (from top) 
891 v- CO “Bhimaji” "Bhimrao i 
Col. 1 (from top) 
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Corrigendum 67 
Page No. Inne No. For Read . 
891 10 "“Gundopanth” “'Gundopant”’ 
Col. 2 (from top) 
891 20 - “Gundopanth”’ “Gundopant” 
Col. 2 (from top) : 
891 13 "Gundappa” '‘Gundopant”’ 
Ool. 2 (from top) 
892 1 ‘“Gundappa” “Gundopant” 
‘Col. 1 (from top) l 
893 20 "whole of the evidence ''whole of the evidence, both 
‘Col. 1 (from top) both the oral and docu. oral and documentary, led by 
. mentary, led by both both the parties on the ques. 
the parties on the ques- tion of custom, and have coma 
tion of custom, and hav. to a definitive finding that” 
ing considered the evi- 
dence come to a defini- 
tive finding that” . 
898 20-28 “The Court then’ dealt The Court then dealt with 
Col. 2 with the relevant provi- the scheme of the Act Ne. 60 
sions of Act No. 60 of of 1950 and observed that in 
1950 and observed that the light of the incidents of 
in the light of these the watan and the property 
features of the watan granted for remuneration of 
and the property granted the watandar, that the rele. 
for remuneration of the vant provisions of the Act had 
-watandar that the rele. to be considered in regard to 
vant feature of Act No. the right of the watandar to 
60 of 1950 were consi. re.grant of the watan lands”, 
‘dered with respect to the 
right of the watandar to | 
aregrant of the watan. 
lands”. 
- 899 3 "aub.-s. (3)” “gub.s, (1)” 
Ool. 2 (from top) 
900 4 “Clause (1) "Olause (i)” 
Qol. 1 (from bottom) 
900 20-21 “els. (1) to (3)” “subsections (1) to (3)"” 
Col. 2 (from top) 
900 “el. (1)” "ol. (i)” 
Col. 2 (from bottom) 
900 14 "g. 2 (i) (iii)” “S. 2 (1) (iii)” 
‘Col. 2- (from bottom) 


A. I. R. 1982 8. €. 933 (May) 


Aft Page 936, Col. 2. 


For the lines 4 to 7 from top. 
Substitute the following lines — 

MN anunsusncccens should be a corresponding qualification that can be earned by virtue of passing an 
‘examination or test conducted by the concerned Universitye, There can be declaration of equivalence 
‘only as between a degree ete, awarded by the concerned University and one obtained from a body 
«different from the one awarded by the concerned University, When tho sess m” 











Corrigendum 


69, 


A. I. R. 1982 5. C. 949 (May) 








Page. Ool, Line For Read 
862 1. Il 13th of December” “613th of December 1980” 
9t5 35 ‘tappellant” “appellants” 


"973 

"973 

973 
“O74 

‘975 1 
9.5 2 
975 2 
975 2 
‘975 2 
975 2 
975 2 
975 2 
‘975 2 
975 2 
975 2 
"975 2 
975 2 
"975 2 
975 2 
"976 1 
976 2 
"977 2 


Ó 
wud 
pot 
~ bb ww F&F wpe borme WW 


9 (from bottom) 
13 

25, 26 

Te 

16 (from bottom) 
‘18 (from bottom) 
25 (from bottom) 
19 (from bottom) 
dl, 32 

32, 33 

34,35 


38 

40 

40, 41 

12 (from bottom) 


12, 11 (from bot- 
tom) 


10 (from bottom) 

‘9 (from bottom) 

6, 5 (from bot- 
‘tom) 

4 (from bottom) 

3, 2 (from bot- 


‘tom) 


1:(from bottom) 


l \ 


'9 


4, 3 (from bot- 
‘tom) 


“any event of contingency” 
‘*statement of objects” 
‘interest of justice” 

**to Court” 

“examining the depth” 

“5, 2 (e)” 

“S, 2 (e) ii)” 

"el. 2” 

(i) money” 

“a scheme by” 

timoney, (ii) or money cir- 


cular scheme means any 
scheme” 


“the” 

“section” 
“commas,; one” 
"from" 


“of such seheme or perio- 
dical subscriptions’, 


"namely, money” 
“scheme ‘means” 


‘money, is not sound’,”” 


‘'Chatterjee,”” 

‘namely, ‘money circular 
scheme means any sche- 
me’ by 

‘called for” 

‘money’ will” ` 


“cl, 2 fg)” 


‘judgment, Krishna 
Iyer, L" . . 


“any event or contingency” 
‘tstatement of objects and non 
"interests of justice” 

“to the court” 

“examining in depth’’ 

“S. 2 (e)? 

“5, 2 (e) ii)” 

Pe 

(i) “*“money” 

“any scheme by” 


‘money, or (ii) ‘money circulae 
scheme’ means any scheme” 


tigr 

“clause” 
“commas, one” 
"from the” 


‘of the members of such schemes or 
periodical subscriptions’ ” 


“namely, money” 
“scheme’ means” 


Simoney”, is not sound,” 


“Chatterjee” 


“namely,” ‘money circular scheme’ 
means any scheme, by” 


_ “ealled, for” 


‘money” will” 
“Rule 2(g). | 


“judgment, Krishna Iyer, J.” 


neers CCC SETI EE TTS 


ee enn nnn $< TH a AAA SHG 
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A. I. R. 1982 S.C, 1057 (June) 








Page Col. Para. Line l For Read 
1062 2 30 2.6 ‘while upholding the “while setting aside the: 


conviction of the ac. judgment of the Sessions 
cused we set aside the Judge, as affirmed by 
sentence awarded by the High Court, we 
the Sessions Judge as direct.” 

affirmed by the High 

Court and direct.” 


1062 2 30 7 “Jaipur to forward the ‘Jaipur, to try the ac- 
accused.” cused and if he gives a 
i l finding that the accused: 
‘is guilty, he shall for.. 
ward the accused.’ 





A. I. R. 1982 S. ©. 1097 (June) 


1097 1 ~~ Last line of Head. he could plead he could not plead 
note from bottom 





A. I. R. 1982 8. C. 1478 (July) 


TT a a SSS 
1179 o2 35, 36 We have I have 
1181 -2 © 2 (from bottom) Petition is Petitions are . 





A. I. R. 1982 S, C. 1497 (Noy.) 


1498 1 17 “estimated goods” “‘estimated cost of goods” 
1499 ` 1 . 48 ‘Bank contended” Electricity Board 
contended” 





A. I. R. 1982 S, C. 1500 (Nov.) 








a Tn eS ER Ac pT TIER EO denen 
1503 1 16 Original Regional 
1504 1 24 (from bottom) Original Regional 


A. I. R. 1982 S, ©. 1443 (Novw.) 


The name of the Chief Justice of India did not get printed inadvertently in thig 
cage. The omission is deeply regretted. The subscribers are requested to paste the following 
slip in the place of names of judges. 

To be pasted on p. 1413 (S. C. Section). 
i Yi V. Chandrachud, G; J. 


D. A. Desai and A. N. Sen, JJ. 
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‘AIR 1982 SUPREME COURT 1 tenu ‘to make a representation to the 
Y. V. CHANDRACHUD, C. J. Central Government against.-the order 
A. VARADARAJAN AND ‘of detention, (Para 4) 
Cases Referred : Chronological _ Paras 


AMARENDRA NATH SEN, JJ. 


Writ Petns, Nos, 3614 and 3647 of 
‘1981, D/- 22-10-1981. 


Rattan Singh -and another, Petitioners 
v State of Punjab and others, Respon- 
‘dents, š 


Conservation .of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), Sections 3 (1) and 11 (1) 
— Detention under Section 3 (1) — Re- 
presentation by detenu — Failure cn 
.Part of either Jail Superintendent or 
State Government to forward detenu’s 
representation to Central Government — 
Detention is illegal. (Constitution of 
India, Art, 22). 


The failure on the part either of the 
‘Jail Superintendent or the State Gov- 


ernment to forward the detenu’s repre- 


‘sentation to the Central Government 
deprives the detenu of the valuable 
right to have his detention révoked by 
that Government. As a result the con- 
‘tinued detention of the deteny is ren- 
dered illegal, AIR 1980 SC 1361 and 
AIR 1980 SC 789 Rel. on. (Para 4) 


. Section 11 (2) confers upon the Cen- 
tral ‘Government . the power to revoke 


an order of detention even if it is made. 


‘by the State Government or its officer. 
That power, in order to be real and 
effective, must imply the right in a de- 


. ‘KY/KY/F99/81/PGS 


1982 S.C./1 I G—t 


petition under 


‘taining 


AIR 1980 SC 789 : (1980) 2 SCC 346: 


1980 Cri LJ 553 5 
AIR 1980 SC 1361 : (1980) 2 SCC -321 : 
1980 Cri LJ 1015- 5 


Mr, Harjinder Singh, Advocate, for 
Petitioners; Mr. N. S. Das Bahl. and Mr. 
M. S. Dhillon, Advocates, for kesfiondent 


No. 1, 


CHANDRACHUD, C. J. :— By this 
Article 32 of the Con- 
stitution the petitioner challenges thè 
validity of an order dated March 27, 
1981 passed by respondent 1, the „State 
of Punjab, under Section 3 (1) of the 
Conservation of Foreign Exchange and 
Prevention of Smuggling Actiyities Act, 
1974. 

2. On April 19, 1981, while the peti- 
tioner was in detention, his advocate, 
Shri Harjinder Singh, wrote a letter to 
the Superintendent of Centra] Jail, 


-Amritsar, enclosing therewith two re- 


presentations drafted on behalf of the 
petitioner, one of which was addressed 
to the Joint Secretary, Department of 
Home, Government of Punjab, Chan- 
digarh. and the other to the Secretary, 
Union Ministry of Finance, Department 
of Revenue, New Delhi. The Jail 
Superintendent was requested by the 
aforesaid letter thet ‘the representations 
be forwarded to the State Government 
and the Centra] Government after. ob- 
the signatures of the detenu 
thereon, The contention of the peti- 


2 S.C. 


sage of time, the representation to the 
Central Government has not so far been 
‘ considered by it, rendering his deten- 
tion illegal, 


3. In his Counter-affidavit aia J uiy 


' 29, 1981, the Under Secretary. to the 
Government : of India, Ministry of Fin- 
ance (Department .of Revenue), COFE- 
POSA Unit, New Delhi says that “no re- 
presentation by or on behalf of the de- 
tenu relating to his detention has“ been 
received by the Central Government. 
As such, the question of any delay in 
the disposal of such a representation 
does not arise”. In his affidavit dated 
July 21, 1981 the P, P. S. (I), Superin- 
tendent, Centra] Jail, Amritsar says that 
the representation of the detenu Rattan 
‘Singh was forwarded to the Punjab 
Government. The’~ affidavit of Smt. 
-Shyama Mann. Joint Secretary to Gov- 
ernment Punjab, Home Department, 
Chandigarh shows that the representa- 
tion of the detenu was considered by 
‘the Government of Punjab and was re- 
jected on Apri] 28, 1981. 


4. There is no difficulty in so far as 
the representation to the Government of 
. Punjab is concerned, - But the unfor- 
tunate lapse on the part of the authori- 
ties is that they overlooked totally the 
representation made by the detenu to 
the Central Government. The represen- 
tations ‘to the State Government and the 
Central Government were made by ‘the 
detenu simultaneously through the Jail 
Superintendent. The Superintendent 
should either have forwarded the repre- 
sentation: separately to the Governments 
concerned or else he Should have for- 
warded them to the State Government 
with a request for the onward transmis- 
sion of «the other «representation ‘to 


the Central Government, Some one 
tripped somewhere and the re- 
presentation addressed to the. Cen- 


tral Government was apparently never 
forwarded to it, with the inevitable re- 
sult that the detenu has been unaccount- 
ably deprived of a valuable right to 
defend and assert his fundamental] right 
to personal liberty, Maybe that the 
detenu is a smuggler whose ‘tribe ' ‘(and 
how their numbers increase!) deserves 
no sympathy since its activities ` have 
‘paralysed the Indian Economy. But the 
laws of preventive detention afford only 
`a: modicum of safeguards to persons de- 


tained under them and if freedom and. 


Rattan Singh v. State of Punjab 


tioner is that in spite of the long pas- 


tinued. detention of the 
‘theréfore be held illegal and the detenu 


A.I. R. 


liberty are to have any meaning in our 
democratic set-up, it is essentia] that at 
least those safeguards are not denied to 
the ` detenus. Section 11 (1) of COFE- 
POSA confers upon the Central Govern- 
ment the power to revoke an order of 
detention. even if it is made by.the State 
Government or its ‘officer. .That power, 
in order to be real and effective, must 
imply the right in a deteny to make a 
representation to the Centra] Govern- 
ment against the order of detention. 
The’ failure in this case-on the part 
either of the Jail Superintendent or the 
State Government to forward the de- 
tenu’s representation to the Central Gov- 


' ernment has deprived the detenu of the 


valuable right to haye his detention re- 
voked by that Government, The con- 
deteny must 


set free, 

3 In Tara Chand v. State of Rajas- 
than, (1980) 2 SCC 321: (AIR 1980 SC 
1361) it was held’ by this Court that even 
an inordinate delay on the part of the 
Central Government in consideration of 


the representation of a detenu would be 


in violation of Art. 22°(5) of the Con- 
stitution, thereby renderirig the deten- 
tion unconstitutional, In Shyam Amba- 


‘Tal Siroya v. Union of India, (1980) 2 


SCC 346 : (AIR 1980 SC 789) this Court 
held that when a properly’ addressed 
representation is made by the deténu to 
the Central Government for revocation 
of the ‘ order’ of detention, a statutory 


‘duty is cast upon the Central Govern- 


ment under Section 11, COFEPOSA to 
apply its mind and either revoke the 
order of detention or dismiss the peti- 
tion and that a petition for revocation 
of an order of detention should be dis- 
posed of with reasonable expedition. 
Since the representation was left un- 
attended for four months, the continued 
detention of the detenu was held illegal. 
In our case, the representation to the 
Central Government was not forwarded 
to it at all. 

6. . These then are our reasons for 
the order: dated October 1, 1981 whereby 
we directed that- the detenu be „re- 
leased. : 

7. Writ Petition No, 3647 of 1981. 

For the reasons given above in Writ 
Petition No. 3614 of 1981, this Petition 
must also succeed and the detenu set 
at liberty as directed in our Order dated 
October 1. It was on’ July 2,- 1981 that 
the detenu made a representation to the 


1982 


Central Government through the Sup- 
erintendent: of Jail, Amritsar, and it is 
not: denied that the representation has 
still not been considered by. that Gov- 
ernment: ' The counter-affidavit of the 
Under Secretary to the Government of 
India shows ‘that the representation made 
by the detenu was not forwarded at all 
to the Central Government which ex- 
plains the statement in ‘the affidavit 
that no representation was received by 
the Central Government and that there- 
fore the question of delay in considera- 
tion of the representation did not arise. 


Petition allowed. 





AIR 1982 SUPREME COURT 3 

| (From: .Allahabad)* 
A. P. SEN AND A. VARADARAJAN, JJ. 

Civil Appeal .No, 2754 of 1681.. D/- 
20-10-1981. T mots 
‘ Smt, Jeewanti Pandey, Appellant v. 
Kishan Chandra: Pandey. Respondent, 

Hindu Marriage Act (25 of 1955), See- 
tions- 12, 19 cl. (ii) — ‘Residence’ — 
Meaning of — Parties to marriage be- 
longing to village within jurisdiction 0 
District Judge, Almora married in Delhi 
and residing there — Petition’ for nul- 
lity of marriage under ‘Section 12 filed 
in ‘court of District Judge,’ Aimora — 
District Judge would have no jurisdic- 
tion to try the petition, Civil Revision 
No. 1904 of 1978, D/- 6-8-1979 (AIL), 
Reversed, (Words and Phrases — ‘Resi- 
dence’). ie 


The context of cl. (ii) of Section 19 
that the word “resides” must mean the 
actual place of residence and not a legal 
or constructive . residence: it certainly 
does not-connote the place: of origin. 
The word “resides” is a flexible one and 
has many shades of meaning,, but it 
must take its colour and content from 
the context, in .whith it appears and 
cannot be read in isolation, (Para 13) 

Where the parties to marriage who 
originally belonged to a village within the 
territorial jurisdiction of District Judge, 
Almora got married in New Delhi und 
the wife resided with her uncle in Delhi 
ever since the marriage and the husband 
also was. a resident of Delhi being em- 
ployed there the: petition for nullity of 


*Civil Revn. No. 1904 of 1978. D/- 6-8- 
1979, (All). 


KY/KY/E984/81/SMA/SNV _ 


a? Jeewanti v.. Kishan. Chandra 


S.C. 3 


marriage under Section 12 filed ‘by the 
-husband in the court .of the District 
Judge, Almora on the ground that the 
parties were residents ‘of a village with- 
in the territorial! jurisdiction ‘of’ that 
Court would not be maintainable as that 
District Judge, would have no jurisdic- 
tion to try the petition, Civil- Revn. 
No. 1904 of 1978, D/- 6-8-1979, (All) 
Reversed. (Para 13) 


In order to give. jurisdiction on the 
ground of “residence”, something more 
than a temporary stay is required, It 
must be more or less of a permanent 
character, and of such a nature that the 
Court in which the respondent is sued, 
is his natura] forum. The word “reside” 
is by no means free from all ambiguity 
and is capable ‘of a variety of meanings 
,aceording to the circumstances to which 
it: is made applicable and the context. 
in which it is found. It is capable of 
being understood in its ordinary sense 
of having one’s own dwelling permanent- 
ly, as well as in its extended sense. In 
its ordinary sense “residene”’ is more 
or less of a permanent character. The 
expression “resides” means to make an 
abode for a considerable time: io dwell 
permanently or for a length,of time: to 
have a settled abode for a time. It is 
the place where a person has a fixed 
home .or abode. Where there is such 
fixed home or such abode at one place 
the person cannot be said, to reside at 
any other place where he had gone on 
a casual or temporary visit, e, 8g.. for 
health or business or for a change, If 
a person lives. with his wife and child- 
ren, in. an established home, his legal 
and actual place of. residence is the same. 


' If a person has no established home and 


is compelled to live in hotels, boarding 
houses or houses of others, his actual 
and physica] habitation is the place 
where: he actually or personally resides. 
(Para 12} 
Mr. M. K. Garg, Advocate for Appel- 
lant; Mr. K. K. Mahrotra, for Respon- 
dent. l 


_ SEN, 3. :— The short point involved 
in this appeal by special leave from a 
judgment of the Allahabad High Court, 
is whether the Court of the District 
Judge, Almora had jurisdiction to en- 
tertain the petition for nullity of mar 
riage filed by the responderi under 
Section 12 of the Hindu Marriage Act 
1955 (hereinafter referred to as ‘the 
Act’). . f S a 


4 5.C. 


2. To bring out the point, it is neces- 
.Sary to state a few facts, It appears 
that the parties originally belonged to 
village Bagyan, District. Pithoragarh, in 
the State of Uttar Pradesh. The ap- 
“pellant’s case is that they fell in love 
and she became enceinte, as the respon- 
dent had access to her during the period 
of courtship, Her case is that she want- 
ed to marry the respondent, but her 
father was opposed to the alliance as her 
elder brother and sister were unmarried. 
' She was therefore brought in an advance- 
ed stage of pregnancy to Delhi and 
- through the intervention of her uncle 
Basant Kumar, the marriage was solem- 
= nised on Jan, 24, 1976 according to Arya 
: Samaj .rites at the Arya Samaj Mandir, 
‘Hanuman Road, New Delhi. Three days 
-after the marriage, i.e, on January 27, 
.1976, the respondent left the residence 
of Basant Kumar on the pretext that he 
had to fetch his belongings from the re- 
sidence of his uncle Dharm Nand Pant 
-who also lives at Delhi, and never re- 
. turned. On February 6, 1976, -he served 
-a notice’ on the appellant alleging that 
the marriage was a nullity as she got 
_ pregnant through someone else, that 
fraud was practised on him by her un- 
. cle Basant Kumar and that he had been 
~ coerced to marry her against his will. 
On February 17. 1976 she sent a reply 
. denying the allegations made therein. 
-: On March 2, 1978 she filed a petition 
for restitution of conjugal rights under 
“Section 9 of the Act in the Court of 


-, ‘Subordinate Judge, Class I, Delhi. 


_ 3. It may here be stated that although 
_ ‘the appellant is a resident of Delhi as 
She lives with her uncle Basant Kumar 
at Lajwanti Garden, and the respon- 
. dent was also a resident of Delhi being 
employed, at all materia] times, as Radio- 
' Technician in the Ministry of Home Af- 
>- fairs, Rai} Bhawan, New Delhi, he 
started the ` present proceedings not at 
Delhi but at Almora. 


:- 4, On March 18, 1976 the respondent 
filed a petition for nullity of marriage 
“under Section 12 of the Act in the Court 
of the District Judge. Almora alleging 
‘that the parties were residents of village 
_, Bagyan, District: Pithoragarh, i.e, within 
- :the territorial jurisdiction of the Court 
. of District Judge, Almora, On March 
23, 1976 i.e. just after five days of the 
filing of the petition under Section 12 
“of the Act -the appellant delivered a 
dead child at Delhi. 
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5. On Feb. 25;-1977 the Subordinate. 
Judge. Class I, Delhi decreed the appel- 
lant’s suit - for restitution of conjugal 
rights under Section 9 of the Act. In de- 
creeing her claim for restitution of con- 
jugal rights, the learned Subordinate 
Judge observed - 

“That to sum up the evidence adduced 
by petitioner proves that the petitioner 
and respondent were known to each other 
and had developed sexual intimacy. It 
is further proved that the respondent 
married the petitioner at Delhi on 24-1- 
1976 of his own sweet free will accord- 
ing to Hindu rites, The petitioner deli- 
vered a dead child on 23-3-1976 would 


Show that on the date cf mar- 
riage, the petitioner was run- 
ning in 7th month of pregnancy. 


Such advanced stage of pregnancy could 
not be hidden from the vision of any 
person, „The plea of respondent that he 
did not know on 24-1-1976 that the peti- 
tioner was pregnant cannot be believed. 
The respondent thus knew at the time 
of marriage that the petitioner was pre- 
gnant. The very fact that he married- 
her of his own free will would. justify 
the conclusion corroborated by other- 
evidence and circumstances discussed 
above that the petitioner had conceived- 
from the respondent and the’ respondent 
thus married her of his own free will.” 
The judgment of the learned Subordinate 
Judge decreeing the appellant’s claim 
for restitution of conjugal rights under 


Section 9 of the Act was not. appealed 


from and has, therefore, become final. 

6. Upon these facts, it is quite evi- 
that the Court of the District 
Judge, Almora had no jurisdiction to try 
the petition for nullity of marriage filed 
by the respondent under Section 12 of 
the Act. The appellant’ by her written 
statement filed on August 23, 1976 chal- 
lenged the jurisdiction of the District 
Judge, Almora to try the suit. The 
learned District Judge, accordingly fram- 
ed a: preliminary issue as to jurisdiction. 
By his order dated April 8, 1978 he 


“negatived the objection raised by the ap- 


pellant holding that since the parties 
were originally resident. of village. Bag- 
yan, District Pithoragarh, that is a place 
within the territoria} jurisdiction- of the 
Court of ‘the District- Judge, Almora,’ he 
was competent to entertain and try the 


suit, 


7. The appellant being aggrieved by 


‘the order of the learned District Judge 


preferred: an appeal: before the; - High 
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: Court, - The High Court. by its judgment 
dated Aug.- 6, 1979 upheld .the finding 
-of the learned District Judge observing : 
= “The allegations made in the written 
statement do unmistakably show that the 
‘respondent was: Ordinarily residing at 
village Bagyan which was within ~the 
limits of~the territorial] jurisdiction of 
the Court of District Judge, Almora. 
Even if she happened to be in Delhi 
on the date when the petition was pre- 
sented, she must have gone to Delhi only 
où a temporary visit, as she had no place 
of residence at Delhi and the respondent 
could not be said to have been resid- 
cing at Delhi when the petition was pre- 
sented in the District Court.” 
>. 8 In arriving at that conclusion, 
‘the High Court was obviously influenc- 
“ed by the fact that the parties never 
had any- permanent residence, While 
‘it is true that mere casua] or temporary 
visits do not: constitute ‘residence! with- 
‘in the meaning of cl: (ii) of Section 19 
vof the Act, it cannot be said that the 
parties came to Delhi on a temporary 
‘sojourn forsa day or two. The appel- 
‘lant’s case is that she had left her paren- 
« tal home at village Bagyan as her father 
‘did not conSerit to the marriage. If that 
-be so, the irresistible conclusion is that 
“she came to reside with the respondent 
at Delhi. It was frankly conceded -be- 
‘fore uS -that -the finding of the High 
-Court that she should be so regerded as 
‘having her residence at village Bagyan 
‘in the district ‘of Pithoragarh is based 
on no evidence. It is agreed on ali hands 
that ever since the marriage the appel- 
iYant has-been residing with her uncle 
“Basant Kumar at Lajwanti Garden, New 
“Pelhi.: 


a 9. Section 19. of the Act, insori as 
‘material, reads as follows i 
“19, Evėry petition under this Act 
‘shall be ‘presented to the District Court 
‘within the local limits of whose | ordi- 
nary original civil jurisdiction—. 

(i) the marriage was solemnised; “or 
n Gi) the respondent, at the time of 
„the presentation of the petition, resides, 
“ORs 

._ iii) the. ssartles to the marriage last 
resided together, :.......”"- 

+10. Itis common .-ground that the 
eae “was ~sOlemnisedq on January 24, 


¿parties last resided: together at the re- 
‘sidence of the appellant’s uncle Basant 
‘Kumar at Lajwanti Garden; New ‘Delhi 
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is not in dispute, . It .is, therefore, clear 
that the conditions laid down in cls. (i) 
and (iii) of Section 19 of the Act are sot 
present to invest the Court of the Dis- 
trict Judge, Almora to entertain tne peti- 
tion for annulment of marriage filed by 
the respondent under S. 12 of the Act. 
. 11. The question that arises is whe- 
ther the learned District Judge was in- 
vested with jurisdiction by -reason of 
cl. (ii) of Section 19 of the Act, i.e. whe- 
ther, at the time of presentation. of the 
petition, the appellant was a resident of 
village Bagyan within the. territorial 
of the Court of District 
Judge, 

12. In order to give jurisdiction on 
the ground of ‘residence’, something 
more than a temporary stay is required. 
It must be more or less of a permanent 
character, and of such a nature that the 
court in which the respondent is sued, 
is his natural forum. The word ‘reside’! 
is by no means free from al] ambiguity; 
and is capable of a variety of meanings 
according to the circumstances to which 
it is made. applicable and the context in 
which jt is found. It is capable of be- 
ing understood in its ordinary sense of 
having. one’s own dwelling permanently, 
as well as in its extended sense. In- its 
ordinary sense ‘residence’ is more or 
less of a permanent character. The ex- 
pression ‘resides’ means to make an 
abode for a considerable time: to dwell 
permanently or for a length of time; 
to have ‘a.settled abode for a time. It 
is the place where a person hasa fixed 
home or abode, In Webster’s Dictionary, 
‘to reside’ has been defined as meaning 
‘to dwel] permanently or for any length 
of time’, and words like ‘dwelling place’ 
or ‘abode’ are held to be synonymous. 
Where there is such fixed home or such 
abode at one place the person cannot be 


said to reside at any other place where 


he had gone on a casual or temporary 
visit, e.g. for health or business or for 
a change. If a person lives with his 
wife and children, in an- established | 
home, his legal and actual place of re-} 
sidence is the same. If a person has no, 
established, home and is compelled to 
live in hotels, boarding houses or houses 
of others, his actual and physica] habita- 
tion is the place where ..e actually or | 





_ personally resides, 
1976 at New Delhi. The fact that the .- 
of. Section 19 of the Act, that the word 


13. It is plain in the context of ol. (ii) 


‘resides’ must mean the actual place of 
residence and not a legal or construc- 
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tive residence: it certainly does not con-- 


note the place of- origin. The word 


|‘resides’ is a flexible one and has many 


shades of meaning, but it must take its 
colour and content from the context 
in which it appears and cannot be read 
in isolation. It follows that it was the 
actual residence of the appellant, af 


the commencement of the proceedings, . 


that had to be considered for deter- 
mining whether the District Judge, Al- 
mora, had ‘jurisdiction or not. That be- 
ing so, the High Court was clearly in 
error in upholding the finding of the 


learned District Judge that he had juris-- 


diction to entertain and try the petition 
for annulment of marriage filed by the 


respondent under Section 12 of .the Act. 


‘14. In the -result, the judgment . of 

the High Court is set aside and the Dis- 
trict Judge. Almora, is directed. to re- 
turn to the respondent the petition filed 
by him for nullity of marriage under 
Section 12 of the Hindu Marriage Act, 
1955 for presentation ‘to-the proper 
i.e. the. Court of the . District 
Judge. Delhi, ' There shall be. no order 
as to costs; © > 


Order accordingly. | 
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_ Y. V. CHANDRACHUD. C. 3.. 
A. P. SEN AND BAHARUL ISLAM, JJ. 


Writ Petn. No. 8193 of 1981. D/- 7-11- 
1981 - . 


_ Smt, Prabha Dutt, petitioner v. Union 


' of India and others, Respondents, 


“Prisons Act (9 of 1894), Section 59 — 
Manual for the Superintendence and 
Management of Jails (as applicable to 
Dethi), Rr. 549 (4), 559A, 552A — Right 
of Press to interview convicts, sentenc- 
ed to death — Rejection of petitions of 
convicts for commutation of their death 
sentence by President-— Prisoners wiil- 
ing io give interview — Press should be 
allowed to interview them unless wei- 
ghty reasons to contrary exist. (Constitu- 
tion of india, Arts, 19 (1) (a), 21). 


‘Where the President of India rejected 
the petitions filed by the prisoners for 


. commutation of their death sentence to 


‘are willing 
Press which wants to interview 


imprisonment of life and the prisoners 
to be interviewed by the 
them, 
the right of the Press to interview the 
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‘mandamus or any 
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prisoners should not be denied, If in 
any given case, there are weighty re- 
asons, for denying the opportunity to 
interview a condemned prisoner, the 
same should always be recorded in 
writing and the interview may. be re- 
fused | _ (Paras 2, 6. 7) 

R. 549 (4) provides that every prisoner 
under a sentence ‘of death shall be 
allowed such interview and other com- 
munications with his relatives, friends 
and legal advisers as the . Superinten- 
dent thinks reasonable, Journalists or 
hewspapermen are not expressly referred 
to in cl. (4) but that does not mean that 
they can always and without. good re- 
asOns be denied the opportunity to in- 
terview a condemned prisoner. R. 559A 
also provides that all reasonable indul- 
gence should be allowed to a condemn- 
ed prisoner in the matter of interviews 
with relatives, friends, lega] advisers: 
ang approyed reli igious ministers, 

‘(Paras 3, 4) 

R. 552A arave for a search of the 
person who wants to interview a priso- 
ner, If it is thought necessary that such 
a search should be taken, a person who 
desires to interview a prisoner may have . 
to subject himself or herself to the 
search in accordance with the rules and 
regulations governing the interviews. 

| (Para 5) 

ORDER :— This is a petition under ` 
Art. 32 of the Constitution by the Chief 
Reporter of the Hindustan Times, Smt. 
Prabha Dutt, asking for a writ’ of 
other appropriate 
writ or direction directing the respon- 
dents, particularly the Delhi Administra- ` 
tion and the -Superintendent of Jail, 
Tihar to allow her to interview two con- 
victs Billa and Ranga who are under a 
sentence of death, We may mention 
that the aforesaid two prisoners have 
been sentenced to death for an offence 
under Section 302 I. P. C. and the peti- . 
tions filed by them to the President of 
India for commutation of the sentence 
are reported to have been rejected by 
the President recently, 

2. Before considering the merits of 
the application, we would like to observe 
that the consitutiona] -right to freedom 
of speech and expression conferred by 
Article 19 (1) (a) of the Constitution, 
which includes the freedom of the Press, 
is not an absolute right, nor indeed does 
it confer any right on the Press to have 
an unrestricted access to means of in- 
formation, The Press is entitled to ex- 
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ercise its freedom of speech and expres- 
sion by publishing a matter which does 
not invade the -rights of other citizens 
and which d0es-not:. violate the sover- 
eignty and. integrity of India, the secu- 
rity of. the State, public order, decency 
and morality. But in the instant case, 
the right claimed by the petitioner is 
not the right to express any particular 
view or Opinion but the right to means 
of information through the medium of 
an interview of the two prisoners who 


are sentenced to death. No such right. 


can be claimed by the Press: unless in 
the first instance, the person sought to 
be interviewed is willing to be interview- 
ed. The existence of a free Press does 
not imply or spell out any legal obliga- 
tion on the citizens’ to supply informa- 
tion to the Press, -such for example, as 
there is under Section 161 (2) of the 
Criminal P. C. No data has been made 
available to us on the basis of which it 
would be possible for us to say that the 
two prisoners are ready and willing to 


be interviewed. We have, however, no’ 


data either that they are ‘not--willing to 
be interviewed and,’ indeed, if it were 
to appear that the prisoners. themselves 
do not desire to be interviewed, it would 
have been impossible for us to pass an 
order directing that the petitioner should 
be allowed to interview them. While 
we are on this aspect of the matter, we 
cannot overlook that the petitioner ‘has 
been asking for permission to: interview 
the prisoners right since the President 
of India rejected the petitions filed by 
jthe prisoners for commutation Of their 
sentence to imprisonment for life. We 
are proceeding on the basis that the 
prisoners are willing to be interviewed, 

8. Rule 549 (4) of the Manual for the 
Superientendence and Management of 
Jails, which is applicable to Delhi, pro- 
vides that every prisoner under a.. sen- 
tence of death shall be allowed such in- 
terviews and other communications with 
his relatives, friends and legal advisers 
as the Superintendent thinks reasonable, 
Journalists or newspapermen are not ex- 
pressly referred to in clause (4) but that 
does not mean that they can always and 
without good reasons be denied the op- 
portunity to interview a condemned 
prisoner, If in any given case, there are 
weighty reasons, for doing so. which wë 
expect will always’ be’ recorded in writ- 
ing, the interview may appropriately be 
refused. But no such consideration has 
been pressed upon us. and therefore we 
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do not see any reason why newspaper- 
men who can broadly, and we suppose 


without great:fear of contradiction, be 


termed as friends of the society be deni- 
ed the right of an interview under clause 
(4) of R. 549. 

4, Rule 559A also pidvides that all 
reasonable indulgence should be allowed 
to a condemned prisoner jn the matter 
of interviews with relatives, friends, 
legal: advisers and approved religious 
ministers, Surprisingly, but we do not 
propose to dwell on that’ issue, this rule 
provides that: no newspapers should be 
allowed. But it does not provide that no 
newspapermen will be allowed. ` 

5. Mr, Talukdar who appears on be- 
half of' the Delhi Administration con- 
tends that ifi we are dispOsed to allow 
the petitioner to interview the prisoners, 
the interviews can be permitted only 
subject to the rules and regulations con- 
tained in the Jail Manual. There can. 
be no doubt about this position because, 
for example, Rule 552A provides for a 
search of the person who wants to inter- 
view.a prisoner, If it is thought neces- 
sary that such a search should be taken, 
a person who desires to interview a pri- 
soner may have to subject. himself or 
herself to the search in accordance with 
the rules and regulations governing the 
interviews, There is a provision jin the 
rules that if a person who desires- to 
interview a prisoner is a female, she 
can be searched only by a matron or 


a female warden, 


‘6. Taking an overall view of the mat- 
ter, we do not see any reason why the 
petitioner should not be allowed to in- 


terview the two convicts Billa and 
Ranga, i 

7. During the course of the hearing 
of this petition, representatives of the 


Times of India, India Today, PTI and 
UNI. also presented their applications 
asking for a similar permission, What 
we have said must hold good in their 
cases also and they, in our opinion, 
should be given the same facility of in- 
terviewing the prisoners as we are dis- 
posed to give to the petitioner in the 
main writ petition, 

8. We therefore direct that the Sup- 


erintendent of the Tihar Jail shall allow 
the aforesaid persons, namely the re- 


presentatives of the Hindustan Times, 
the Times of India, India, Today, the 
Press Trust of Indig.and the United 


News of India to interview the aforesaid 
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-two prisoners, namely, -Billa and Ranga, 
today. The interviews may be allowed 
at 4 O'Clock in the evening. The re- 
presentatives agree before us that all of 
them will interview the prisoners jointly 
and for not more chan: one aoe on the 
WOIE, - 


Hemlata v. State 


.- 9. . There will be no order as to-costs. 
10. Mr. Lekhi who appears on behalf 
of the magazine India ‘Today as also 
Mr. Jain who appears on behalf of the 
Hindustan Times has requested us to 
direct the Superientendent of Jai] to 
allow the aforesaid representatives to 
be present at the time of the execution 
of the death sentence. - That is not a 
matter for us to decide. If such an. ap- 
plication is made to the Superintendent 
of Jail, he will be free to consider the 
same on merits and in accordance with 
the jai] regulations. l 
: . Order accordingly. 
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A. P. SEN AND 
BAHARUL ISLAM, JJ. 


- Writ -Petn. (Criminal) No, 3662 of 
1981, D/- 30-10-1981. 

“Smt: -Hemlata Kantilal Shah, Peti- 
tioner v. State of Maharashtra and an- 
other, Respondents. 

(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), Ss. 8 (e) and 3 — De- 
tention — Legal representation before 
Advisory Board — Request of detenu 
rejected — Legality. (Constitution of 
India, Art. 22 (5).) 

Section 8 (e) does not bar representa- 
tion of a detenu by a lawyer. It only 
lays down that the detenu cannot claim 
representation as of right, It has given 
a discretion to the Board to permit or 
not to permit according to necessity of 
ease. In complicated cases assistance of 
lawyers may be necessary, In the in- 
stant .case the submission that the re- 
quest of the detenu for legal, representa- 
tion before the Advisory Board was 
arbitrarily rejected thereby . causing 
serious . prejudice to the detenu could 
not be “accepted on two grounds: (i) the 
Advisory Board whose action was com- 
plained .of was not a party before the 
Supreme Court;. and (ii) the decision of 
the Supreme Court on the point would 
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of Maharashtra 


. be merely academic; It would be acade- . 
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mic because after rejection of the re- 
quest, the Board reviewed the case of 
the detenu and gave its opinion where- 
upon the Government confirmed the 
detention. (Para 6) 

(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), Sec. 3 — Detention — 
Grounds -—— Supply of particulars -~ 
Detention for smuggling palladium — 
Govt. need not inform that import of 
such metal is prohibited, (Constitution 
of India, Art, 22 (5).) 


When an order of detention together 
with the grounds of detention is served 
on a detenu, the detenu may ask for 
particulars on which a ground is based 
if they are not already there, When a 
document contains. what are called 
“grounds” which often consist of the 
background of a case, narration of facts 
and instances of the detenu’s activities, 
the detenu is not entitled to know which 
part or parts of the “grounds” was or 
were taken into consideration and which 
not. The Court may not take into con- 
sideration any reply given by the de- 
taining authority to such an. enquiry; 
for, the reply may be an afterthought. 
It will be for the Court to judge whe- 
ther the facts narrated constitute a 
ground of detention or which facts 
might possibly enter and influence the 
detaining’ authority in coming to its sub- 
jective satisfaction, (Para 6) 


Whether or not the import of Palla- 
dium is prohibited or not is an infor- 
mation on a question of law and can be 
obtained from Statutes, Rules or Noti- 
fications. The Government is not under 
any liability to furnish the detenu with 
legal information available from legal 
literature. The liability of the detaining 
authority is only to comply with the re- 
quirements of Article 22 (5) of the Con- 
stitution. In the instant case, the detenu 
stated in his statement that he had pur- 
chased the palladium from the shop of 
a dealer in precious metal at Muscat and 
that he had smuggled that metal to 
make profits, Though palladium may not 
be a prohibited article it is admittedly 
a dutiable article and it was admittedly 
smuggled by the detenu, (Para 6) 


(C) Conservation of Foreign Exchange 


‘and -Prevention of Smuggling Activities 


Act (52 of 1974); S. 3 — Detention — 
Delay in detaining ‘person alter incident 
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cle 22 (5))- 


‘Delay ipso facto in passing an sates 
of detention after an incident is not 
fatal to the detention of a person, for, 
in certain cases delay may be unavoid- 
able and reasonable. ` What is required 
by law is that the delay must be satis 
factorily explained by the detaining 
authority. AIR 1974 SC 1264; AIR 1974 
SC 2066 and AIR 1975 SC 1408, Rel. on. 

(Para 6) 

Further, the detaining authority is in 
no legal liability to tell or satisfy the 
detenu as to the causes of delay; it is 
under an obligation to satisfy the court 
as to the causes of delay to show that 
there was no infraction of the constitu- 
tional provisions laid down under Arti- 
ele 22 (5) of the Constitution, On facts 
it can be held that the delay has been 
satisfactorily explained by the authority 
in its affidavit-and it has not- vitiated 
the detention. (Para 7) 


(D) Conservation of Foreign Exchange -/ 


and Prevention a Smuggling Activities 
Act (52 of 1974), S. 3 — Detention for 
violating provisions ‘of Customs Act — 
Possibility of prosecution is no bar to 
detention. ee of India, Arti- 
- ele 14). 

Possibility of a seosecution or the ab- 
sence of it is not an absolute bar to an 
order of preventive detention; the auth- 
ority may prosecute the offender for an 
isolated act or acts of an offence for vio- 
lation of any criminal law, but if it is 
satisfied that the offender has a tend- 
ency to go on violating such laws, then 
there will be: no bar for the State to 
detain him under a Preventive Deten- 
tion Act in order to disable him to re- 
peat such. offences, What is required is 
that the detaining authority is to satisfy 
the Court that it had in mind the ques- 
tion whether prosecution of the offender 
was possible and sufficient in the cir- 
cumstances of the case, In some cases of 
prosecution it may not be possible to 
bring home the culprit to book as in 
' @ase of ‘a professional bully, a murderer 
‘or a dacoit, as witnesses do not come 
forward to depose against him out of 
fear, or in case of international smug- 
gling it may not be possible to collect 
all necessary evidence without unreason- 
able delay. and expenditure to. prove the 
guilt of the: offender’ beyond .reasaonable 
doubt... ATR -1979 SC 1945, Fol, (Para. 9) 
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The past conduct or antecedent history 
of a person can appropriately be taken 
into account in making a detention order. 
It is indeed largely from prior events 
showing tendencies or inclinations of .a 
person that an’ inference can be drawn 
whether he is likely in the future to. act 
in a manner prejudicial to the mainten- 
ance of supplies and services essential. to 
the community or his act of violation of 
foreign exchange regulations and his 
smuggling activities are likely to have 
deleterious effect on the national eco- 
nomy. : (Para 12) 


Further, the guidelines given by the 
Government were necessarily of a con- 
fidential nature and were intended to 
guide the Customs or Intelligence OMi- 
cers as to how to act and what to do 
in the detention and apprehension of 
smugglers. They do not have any force 
of law; and there cannot be any valid 
complaint of discrimination, if any, in 
arresting and bringing to book a parti- 
cular offender under the Customs Act 
or under any eve aNe Detention Law. 

(Para 13) 


(E) Constitution of India, . Articles 32, 
226, 136 and 22 (5) — Detention under 
Preventive detention law — Duty of 
Court under Arts, 32, 226 and 136, 

The High Court under Art. 226 and 
the Supreme Court. either under Art. 32 
or under Article 136 do not sit on ap- 
peal on the orders of preventive deten- 
tion. The normal law is that when , an 
isolated offence or isolated offences is 
or are committed, the offender is to be 
prosecuted. But, if there be a law of 
preventive detention empowering the 
authority to detain a particular offender 
in order to disable him to repeat his of- 
fences, it can do so, but it will be obli- 
gatory on the part of the detaining 
authority to formally comply with the 
provisions of sub-article (5) of Arti- 
cle 22. The High Court under Art. 226 
and the Supreme Court under’ Article 32 
has to see whether the formalities en- 
joined by Art. 22 (5) have been compli- 
ed with by the detaining authority. If 
the formalities have been complied with, 
the Court cannot examine the materials 
before it and ‘find that the detaining 
authority should not have been satisfied 
on the materials before it and detained 
the detenu under the Preventive .Deten-' 
tion Act, for, that is the function of an 
appellate Court, ,. (Para 15) 


~~ 
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with him, for Petitioner; Mr, O. P. 
Rana, Sr. Advocate and Mr. R. N. Pod- 
dar,- Advocate with him, | ‘for Respon~ 
dents, l 


BAHARUL ÍSLAM, Je i By this peti= 
tion under Article 32 of the Constitution 
of: India, Smt. Hemlata Kantilal Shah 
(hereinafter the -‘wife’) has. challenged 
the detention of her husband Shri 
Kantilal Nagar Das Shah (hereinafter 
the ‘detenu’) who was detained by the 
State of Maharashtra (Respondent No. 1) 
by. order dated June 3, 1981 under sub- 
section (1) of Section 3 of the Conser- 
vation of Foreign Exchange and Preven- 
tion of ‘Smuggling Activities Act, 1974 
(hereinafter the ‘Act’). The material 
facts on which the grounds of detention 
have been based may pe briefly ac 
as follows:— : 

2. On January 8, 1981, 
with: his wife and their minor daughter, 
Miss Chaya Kantilal Shah, arrived in 
Bombay from Muscat by, Flight No. AI 


838. The petitioner at the’ :customs clear 


ance counter of .the airport appeared 
nervous and was hasty. in clearing her 
baggage. The. Intelligence Officer of ‘the 


Air Customs Unit who had been present: 


at the counter..on receipt of secret in- 
formation kept a close watch on her, 
When the family reported at the. cus 
toms counter,. the Intelligence Officer 
approached: them and asked for their 
passports. It was found that the detenu, 
the.. petitioner and their daughter were 
all holding Indian passports and were 
frequent travellers. When .asked about 
the contents of the baggages and for de- 
claration in ‘respect of gold, watches, 
and other valuable items;. the detenu 
replied in the negative. The wife was 
asked to present her purse which. was 
kept in! a corner of the Customs 
counter covered with other pieces of 
baggage. Im the said purse, one small 
tobacco tin marked’ “Three Nuns’ was 
found,- The tin appeared to~ be- unusually 
heavy and as. such the detenu was ask- 
ed again to: declare the contents, The 


declaration was that the contents were 
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some coins and that the tin ‘was to be 
delivered to one Torahim in Bombay. 


Not being, satisfied with the reply,.two _ 


independent panchas were called and in 
their presence and in presence of the 
detenu and his wife,- the tin was opened 
and 48 slabs of ‘Palladium’ metal each 
weighing one ounce were found. The 
baggage was then thoroughly examined 
in the presence of the. detenu and his 
wife and the panchas. .The examination 
resulted in recovery of 93 more slabs 
of ‘Palladium’ concealed in cheese pac- 
kets, and in thermocol. Thus altogether 
141 slabs of ‘Palladium’ valued: at Ru- 
pees 3,54,192.00 were recovered, They 
were seized by the. Customs Officer.’ 

3. The .detenu and his wife were 
then led to their residential premises of 
Flat No.’ 194, 19th Floor, Persepolis 
Apartment, Cuff Parade, Bombay | 5, 
standing in the name of the wife. The 


premises. were searched under a search 


warrant. The search resulted in the re- 
covery of (1) Philips Colour T. V. valued 
at- Rs. 18,000.00; (2) Akai Video Cassette 
Recorder valued at Rs. 24,000; (3) Sharp 
3-in-one Model - -valaed at- Rs. 6,000.00 


and (4) General Air Conditioner’: valued 


at Rs. -15,000.00: All ‘these articles were 
also: seized ‘by the Customs Officer' 

4. On the following day, the detenu 
made a statement which was recorded 
under Section 108 of the Customs Act. 
The detenu stated that he had been in 
Muscat for the last 40 years and had 
business of ready-made garments there; 
and that.he was a wealthy man with 
two wives named Hasumati and Hem- 
lata (the petitioner), The: two - wives 
were staying in Bombay at Cuff: Parade 
in separate apartments. The detenu fur- 
ther stated that two months ago he had 
come to Bombay where he had come to 
know from Zaveri Bazar that smuggling 
of ‘Palladium’ was a profitable business: 
He: therefore had purchased the 
141 slabs:of ‘Palladium’ of one ounce 
each-for 9000 Omani Riyals. from one 
Pursottam Kanji in Muscat who was a 
dealer in precious metals. Before leav- 
ing’ Muscat for Bombay, he. had packed 
the 141 bars of Palladium in the three 
containers. aforesaid. The detenu also 
stated that the sharp 3-in-one had been 
presented to him by His Highness 
Sultanbin Hamed-Al-Said of Muscat in 


‘October, 1980, and that the other three 


articles had been purchased by him 
from the Omani Consul General, Mr. 


~ 
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Salim Hakim. The detenu further stated 
that -he took full responsibility for. the 
141 bars of Palladium . seized and . his 
wife had nothing to do with them. 7 

5. Mr. Ram Jethmalani, learned. coun- 
sel appearing for the petitioner: makes 
the following submissions before us * . 

(I) The detenu asked for legal repre- 
sentation before.the Advisory Board by 
‘letter dated July 31, 1981 but it was 
arbitrarily rejected on August 3, 1981, 
thereby causing serious prejudice to ane 
detenu. ve 

(II) After his detention, the decau 
asked for six particulars to enable him 
to make the representation;: only one 
particular was furnished and five were 
refused by the authority by its letter 
dated July, 21,.1981 (Ex. A), thereby 
depriving the detenu from making „a 
.proper representation. 
‘.. (IID The Government had framed 
guidelines in regard to detention. The 
authority however did not follow these 
guidelines in the. case of the petitioner; 
so the order-.of._ detention was mala fide 
ang discriminatory. 

: (IV) That the case of the aeon is 
ecu aiy a case in which the prosecu- 
tion was the normal remedy; and 

(V) That the cause of detention aróse 
on January 8, 1981 in the airport and 
there was no reason for the unusual de- 
lay in passing the order of detention on 
June 6, 1981. — ies 


6. We now proceed to examine the 
contentions one by one. 

(I) Legal representation before the 
Advisory Board. 

Learned counsel for the petitioner has 
placed before us a copy of the letter 
dated July 31, 1981, addressed to the 
Secretary, Advisory Board by the dete- 
nu’s counsel, Mr. G. L. Ajwani., 

Mr. Ajwani referred to an earlier let- 
ter dated July 10, 1981, wherein he had 
requested, inter alia, for permission to 
the detenu to be represented by an Ad- 
vocate before the Advisory Board. The 
Secretary- of the Advisory Board sent a 
reply to Mr: Ajwani, who was informed 
that in view of Section 8 (e) of the Act, 
the detenu “is not entitled to appear 
before the Advisory Board by any legal 
practitioner... The Advisory Board has 
hot permitted a legal practitioner to ap- 
‘pear in any .reference made to it under 
the aforesaid Act and hence your pe- 
quest cannot be acceded. to.” 
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Section 8 (e) reads as follows :— 
“For the purposes of sub-clause (a) of 


Cl. (4) and sub-cl. (c) of Cl. (7), of Arti- 


cle 22 of the Constitution, — m 
"T a person against whom an -order 
of detention has. been made under this 
Act shall. not be ‘entitled to appear by 
any legal practitioner in any matter 
connected with.the reference to the Ad- 


- visory Board.” 


| Section 8 (e) has not barred represen- 
tation of a detenu by a lawyer. It only 
lays down that the detenu cannot claim 
representation by a lawyer as of right. 
It has given the Board a discretion to 
permit or not to permit representation 
of the,detenu by counsel. according to 
fhe necessity in a particular case. Cer- 
tain cases may be complicated and as- 
sistance of lawyers may be necessary on 
behalf of the parties to explain the facts 
and law involved in the case. In the 
instant case, the submission is that the 
rejection of, the request of the detenu's 
counsel by the Advisory Board on the 
ground that in the past no legal repre- 
sentation had been allowed on behalf of 
any detenu has been based on a mis- 
conception of the law. We are unable 
to accept the submission of learned 
counsel on two grounds; (i) the Advis- 
ory Board whose action is complained 
of is not a party before us; and (ii) our 
decision on the point would be merely 
academic, It would be academic because 
after rejection of the request, the Board 
reviewed the case of the detenu and 
gave its opinion whereupon the Govern- 
ment confirmed the detention. 

(I1) The second submission of learned 
counsel was with regard to non-supply 
with particulars. Mr. Ajwani aforesaid 
sent a letter (Ex. A) dated July 10, 1981 
to the Assistant Secretary to the Gov- 
ernment, Home Department - (Special), 
In that 
letter he requested the Government to 
furnish six ‘informations’ mentioned in 
the letter. They were as follows :— 

(1) The name and designation of the 
officer on whose satisfaction the order 
ef detention was made and relevant 
authority under the rules of business, 
enabling the said officer to pass deten- 
tion orders on behalf of the Govern- 
ment. 

(2) The date on which the proposal to 


detain was received by the detaining 
authority, R 


| 
| 
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(3) Whether facts mentioned in para 3 
of the grounds of detention have been 
used against the detenu for making the 
order of detention. 


(4) The provision of law under which 
the import of Palladium is prohibited. 

(5) Whether the detaining authority 
has accepted or rejected my clients 
story about the acquisition of colour 
T. V., Akai cassete video recorder, Air- 
conditioner etc. If it has been rejected, 
then the material’ on the basis of which 
this decision was taken, and 

(6) Whether any inquiries, if any, 
“were made from Oman consulate or 
from Consul General Mr. Salim Hakim.” 
‘Learned counsel submits that the ‘in- 
formation’ sought under item (1). of the 
letter has been furnished and he has no 
grievance about it. But none of the re- 
maining five ‘informations’ were fur- 
nished. The submission of learned coun- 
sel is that the Government is bound to 
disclose under. which provision of law 
import of Palladium is prohibited; their 
= failure to disclose this ‘information’ de- 
prives the detenu from making a proper 
representation. 

Items 3, 5 and 6 are akin. With regard 
to item (3), whether the facts mentioned 
in para (3) of the -grounds’ of ‘detention 
were used dgainst the detenu. for mak- 
ing the order of detention, Shri D. N. 
Capoor, Secretary to the Government of 
Maharashtra, Home Department, in his 
counter-affidavit, has stated: 
. graph 20 of the affidavit: ~~ 

reaa I have not passed the sda of 
detention on the ground that the four 
items seized from the detenu’s’ house 
were smuggled. I say that. I have men- 
tioned the seizure of the said goods in 
the grounds of detention as narration of 
facts. I say that paras 3 and 4 of the 
grounds of detention are the narrations 
of the fact and the same is not a ground 
for detention......... Š - 

In our opinion the request of the de- 
tenu for the ‘information’ whether the 
detention was inter alia based on the 
seizures of the four articles mentioned 
in ‘para 3 of the list of grounds and the 
reply of the authority to the request 
were irrelevant. When an order of de- 
tention together | with the grounds of de- 
tention is.served on a detenu, the dete- 
nu may ask for particulars on which a 
ground is based if they are not already 


there. When a document contains what | 


are called “grounds” which often con- 
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sist of the background of a case, narra 
tion of facts and instances of the dete» 
nu’s activities, the detenu is not entitled 
to know which part or parts of the 
‘grounds’ was or were taken into consi- 
deration and which not. The Court may 
not take into consideration any reply 
given by the detaining authority to such 
an enquiry; for, the reply may be an 
afterthought, It will be for the Court te 
judge whether the facts narrated consti- 
tute a ground of detention or which 
facts might possibly enter and influence 
the detaining authority in coming to its 
subjective satisfaction. 

The information’ sought as-per Cl. (4) 
of the letter, namely, the provision un- 
der which the import of Palladium is © 
prohibited is equally untenable. Whe- 
ther or not the import of Palladium is 
prohibited or not is an information on 
a question of law and can be obtained 
from Statutes, Rules or Notifications, In 
our opinion, the Government is not un- 
der any liability to furnish the detenu 
with legal information available from 
legal literature. The liability of the de- 
taining authority is only to comply with 
the requirement of sub-article (5) of , 
Article 22 of the Constitution: 


In this case, it appears from Sche- 
dule I, Appendix 2 to the Imports (Con- 
trol) Crder, 1955 (as amended up .ta 
March 31, 1980) that the articles men- . 
tioned against item 71.09 are ‘Platinum 
and other. metals of the platinum group, 
unwrought or semi-manufactured” ap- 
pearing under Chapter 71 under which 
are mentioned ‘Pearls, precious and 
semi-precious stones, precious metals, 
rolled precious metals and arti- -> 
cles thereof: Imitation jewellery, 
coin’. In the counter-affidavit the de- 
taining authority has stated that Palla- 
dium is a precious metal belonging to 


_the platinum group. The submission of 


learned counsel is that the detenu even 
did not know whether Palladium was a 
precious metal belonging to the platinum 
group and the Government’s failure to 
furnish him with that ‘information’ pre- 
vented him from filing a proper repre- 
We are unable to accept this 
submission,- inasmuch as the plea is not 
permissible on the ground of public 
policy, fer, any -detenu may plead that 


. he does not know whether gold or silver 


is a precious metal, Be that as it may;]. 
the detenu stated in his statement that). 
he had purchased the palladium from}: 
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the shop of a, dealer in precious metal 
at Muscat and that he had smuggled 


that metal to make profits. Though pal- | 


ladium may not be a prohibited article 
it is admittedly: a dutiable article and 


tenu. 
(V) Delay — 

. The submission of learned counsel is 
that the detenu was arrested on Jan- 
uary 9, 1981 but was detained on July 6, 
1981. The submission is.that this delay 
was fatal. In support of his contention, 
learned counsel for the petitioner cited 
before us three decisions of this Court 
reported in AIR 1974 SC 1264, AIR 1974 
SC. 2066 and AIR 1975 SC 1408. In AIR 
1974 SC 1264, this Court held that in 
passing a detention order, the authorities 
concerned must have due regard to the 
object with which the order was passed. 
If the object was to prevent disruption 
of supplies of foodgrains prompt action 
should be taken. In the absence of any 
explanation regarding :the delay, the 


order of detention, passed with a view 


to prevent disruption. of supplies of 
foodgrains on the grounds based on inci- 
dents of removal of rice which: took 
place about seven months earlier, was 
invalid. In AIR 1974 SC 2066 (supra), 
there was inordinate delay and no 
proximity in point of time between the 
alleged prejudicial activity of the. peti- 
tioner and the order of detention. The 
Court found that'a period of 9 months 
had elapsed ‘between the incident and 
the order of detention; and as the delay 
of nine months in the making of the 
order for detention after the alleged in- 
cident had not been explained, order of 
detention was held to be invalid, Delay 
ipso facto in passing an order of deten- 
tion after an incident is not fatal to the 
detention of a person, for, in certain 
cases 
reasonable, What is required by law is 
that the delay must be satisfactorily 
explained by the detaining authority. 
“In the case in. hand 
affidavit filed on behalf of the detaining 
authority, it has been stated in para- 
graph 16 as ‘follows :— 
= ase the detenu was 
January, 1981" and was 
July, 1981. 
Authorities carried on further ` investi 
gation and as can be‘seen from the list 
of the statements and’ documents an- 
pexed to the grounds — of detention, 11 


arrested on 9th 
detained on 6th 
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statements of the detenu including. the 
statement dated 7th April, 1981 were 
recorded by the Customs Authorities.... 
{ therefore say that there is no delay in 
passing the order of detention as alleg- 
ed by the petitioner............ the present 
order of detention has been issued after 
completing the investigation.” 

From the foot of the document con- 
taining the grounds of detention, it ap- 
pears that the eleven statements of the 
detenu and his wife were recorded on 
various dates between January 8, 1981 
and April 7, 1981. 

7. The submission of learned counsel 
is that his gri¢vance is not so much on 
the time-lag or delay between the date 
of arrest and the date of detention; his 
real grievance is in not furnishing with 
the information as to the cause of the 
delay so as to enable the detenu to file 
a proper representation before the Ad- 
visory Board for its consideration, In 
our opinion, the submission is unten- 
able. The detaining authority is in: no 
legal liability to tell or satisfy the de- 
tenu as to the causes of deluy; it. is 
under an obligation to satisfy the court 
as to the causes of delay. to show. that 
there was no infraction of the constitu- 
tional provisions laid down under sub- 
article (5) of Article 22 of the Constitu- 
tion. In our opinion, the delay has.been 
satisfactorily explained by the auth- 
ority in its affidavit and it has not vitiat- 
ed the detention. 


8. (IV) Prosecution 


The next point urged by Mr. Ram 
Jethmalani is that in the instant. case, 
the proper course for the Government 


was to prosecute and convict the detenu 
for the offence, if any, for violation of 
the provisions of the Customs Act. In 
support of his contention he cites a deci- 
sion of this Court reported in (1980) 1 
SCR 54: (AIR 1979 SC 1945). In 
that decision, the Court after reviewing 
a number of cases summarised the law 
as follows (at pp, 1947 and 1948 of AIRY 


“The ordinary criminal process is not 
to be circumvented or shortcircuited by 
ready resort to preventive detention. 
But, the possibility of launching a cri- 
minal prosecution is not an absolute 
bar to an order of preventive detention. | 
Nor jis it correct to say that. if ‘such 
possibility is not present to the mind 
of the detaining authority the order of 
detention is necessarily bad. However, 
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the failure of the . detaining authority 
to consider the possibility of launching 
a` criminal prosecution may, in the cir- 
cumstances of a case, lead to the con- 
clusion that the detaining authority 
had not applied its mind to the vital 
question whether it was necessary to 
make an order of preventive detention. 
Where an -express allegation is made 
. that the order of detention was issued 
.in a mechanical fashion without keeping 
present to its mind the question whe- 
ther it was necessary to-make. such an 
order when an ordinary criminal pro- 
secution could well serve the purpose, 
the detaining authority must satisfy the 
Court that the question too was borne 
in mind before the order of detention 
was made. If‘the detaining authority 
fails to satisfy the Court that. the de- 
taining authority so bore the question in 
mind the Court would be justified in 
drawing the inference that there was 
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taining authority to the vital question 


whether it was necessary to preventive- ` 


ly detain the detenu.” aa 

: 9. The -rule: laid down is’ that. pro- 
secution or the absence of. it is- not an 
absolute bar- to an order of preventive 
detention;-the authority may prosecute 
the offender for an isolated act or acts 
' iof an offence for violation of any ceri- 
minal law, but- if it is satisfied that the 


offender has a tendency to go on violat- . 


ing such laws, then there will be no 
bar for the State to detain him under a 
Preventive Detention Act in order to 
disable him to repeat such _ offences. 
What is required is that the ` detaining 
authority is to satisfy the Court that it, 
had in mind the question whether pro- 
secution ‘of the .offender was . possible 
and sufficient in the | circumstances of 
the case. In some cases of prosecution 
it may not be possible to bring home 
the culprit to book as in case of a pro- 
fessional bully, 4 murderer or a dacoit; 
-|as witnesses do. not come forward to 
depose against him out of fear, or in case 
of international smuggling, it may not 
be possible to ‘collect all necessary evi- 
dence without unreasonable delay and 
expenditure to prove the guilt of the ef- 
fender beyond reasonable doubt, 

10. In the instant case it has been 
submitted by Mr. Jethmalani that on 


the facts of this case, the _ prosecution 
under the ‘ordinary law would have 


been sufficient; resort to preventive de- 
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tention on-the face of it was manifestly 
unreasonable. In the- counter-affidavit 
it has been stated by the detaining au- 
thority that it was aware that the de- 
tenu was being prosecuted: under the 
ordinary law; but it was ‘satisfied that 
the prosecution under the ordinary law 
was not sufficient for preventing- the de- 
tenu from indulging in similar activities 
in future.’ This statement of the au- 
thority satisfies the requirement of the 
rule laid down-by this Court in (1980) 
1 SCR 54: (AIR 1979 SC 1945) (supra). 

11. (II) The last- submission of learn- 
ed counsel was that the detention was 
mala fide and discriminatory. The sub- 
.missión was that it was opposed to ‘the 
guidelines laid down and publicised by 
the Government; under the said guide- 
lines, it was submitted, detention was 
not ordered except when the activities 
of the person concerned were a part 
of an organised crime involving’ conspi- 
racy and continued. activities: the guide- 


- lines did not permit-.or envisage deten- 


tion for an isolated act of contravention: 
of the Customs Law. In reply it has been 
stated- in the counter-affidavit that the 
detainirig ‘authortiy was aware that the 
detenu came to the adverse notice of 
the Customs Authorities for the first | 
time in the smuggling incident dated 
$th/9th January, 1981: that the activi- 
ties of the detenu on the basis of which 
prognosis was made was reasonably 
suggestive of a repetitive tendency or 
inclination on the part of the detenu. 
to act likewise in future; that the order 
of detention was essentially a precau- 
tionary measure and was based on the 


reasonable Prognosis of the future 
behaviour of a person based on. 
his past ` conduct judged in the- 
light of the surrounding circum- 
stances. It has further: been stated: 
“Such past conduct may consist 


of one single act or of a series of acts.’ 
F say that large quantum of Palladium 
metal brought, the nature in which jt 
was concealed coupled with the detenu’s 
conduct in not disclosing the fact when 
questioned by the customs authorities 
clearly demonstrate potentiality for con- 
tinued -criminality and indicate previ- 
ous practice, experiment and expertise. 
In the given case even the first act of 
this kind can be termed to be the be- 
ginning of continuing criminal activity- 
T say in the present case the nature of 
the act and its magnitude clearly justify 
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an inference that if the detenu was not 
detained he is likely<to indulge in com- 
mission of such acts -in future. I say that 
the detenu admitted in his - statement 
dated January -9, 1981, that he wanted 
to smuggle the goods under seizure as 
he wanted to sell the same in Romaa 
market and, earn profit.” - 3 


12. The neat conduct or P 
history of a person can appropriately 
be taken into account in making a de- 
- jtention order, 
prior events showing tendencies or in- 
clinations of a person that an inference 
can be drawn whether he is likely in 
future to act in a manner _prejudicial to 
the maintenance of supplies and services 
essential to the community or his act of 
violation of foreign exchange regulà- 
tions and his smuggling activities are 
likely to have deleterious effect on’ the 
national economy. 


13. With regard to the confidential 
guidelines, the averment of the detain- 
ing -authority in the counter-affidavit is 
that the guidelines given by the Govern- 
ment were secret and ) 
structions which’ had no binding force; 
but yet they were taken into considera- 
tion while passing the ordér of deten- 
tion, 

The guidelines were necessarily of a 
confidential nature and were intended 
Ito guide the Customs or Intelligence 
Officers as to how to act and what to do 
in the detection and apprehension of 
smuggiers. They do not have any 
force of. law; and there cannot be any 
valid complaint of discrimination, if any, 
in arresting and bringing to book a par- 
ticular offender under the Customs Act 
or under any preventive detention law. 


14. With regard to the inquiry of 
‘the detenu as to whether the facts ‘nar- 
rated in paragraph 3 in the document 
containing the grounds of detention 
were taken into consideration, it may be 
said with justification that although 
paragraph 3 may not constitute an in- 
dependent ground of detention, there 
cannot be any. obj ection if this fact pos- 
sibly entered into the subjective satis- 
. faction of the detaining authority before 
passing the order of detention. The de- 
taining authority .had of necessity to 
take into.account all the relevant ma- 
terials placed before it and after due 
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consideration . thereof might justifiably 
come to the conelusion that the activities 
of a particular person were such that 
he had a tendency to repeat his illegal 
activities. In- the case in hand, the de- 
tenu himself admitted in his confession 
that he has his home in Bombay and 
business in Muscat. His passport dis- 
closed that he “was frequently shuttling 
between Muscat and. India; Admitted- 
ly he smuggled the palladium in ques- 
tion in order to make profit by -selling 
it to customers in India, The detaining 
authority: would: be within its jurisdic- 
tion to take into consideration all these 
facts and subjectively come to a satisfac- 
tion whether or not the offender may 
be repeating his activities. 

15. It is needless to say that The 
High Court under Article 226 of the 
Constitution and the Supreme Court 
either under Article 32 or under Arti- 
cle 136 of the Constitutién do not sit on 
appeal’ on the orders of preventive de- 
tention.- The normal law is that when 
an isolated offence or isolated offences 
is or are ‘committed, the offender is to 
be prosecuted, But, if there be a law 
of preventive’ detention empowering the 
authority to detain a particular offender 
in order to disable him to repeat his 
offences, it can do so, but it will be ob- 
ligatory on the part of the detaining au- 
thority o formally comply - with the 
provisions of sub-article (5) of Article 22 
of the Constitution of India. The High 
Court under Article 226 and the 
Supreme Court’ under Article 32 has to 
see whether the formalities enjoined by 
Article 22 (5) have been complied with 
by the detaining authority, If the for- 
malities have been complied with, the 
Court cannot examine the materials be- 
fore it and find that the detaining au- 
thority should not have been satisfied 
on the materials before it and detained 
the detenu under the Preventive Deten- 
tion Act, for, that is the function of an 
appellate Court. 

16. In the instant case, we are not 
satisfied that the detaining authority 
has violated either the relevant provi- 
sions of the Constitution or any of the 
provisions of the Act. This petition has 
no merit and is rejected. 

Petition dismissed. 
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AIR 1982 SUPREME COURT 16 
(From: Delhi) 
P. N. BHAGWATI AND. 
BAHARUL ISLAM, JJ. 


Civil Appeals Nos. 1179-83 of 1981 
arising out of- S.L.P. (Civil) Nos. 4860, 
6082-85 of 1978, D/-- 19-8-1981. 

Amoldk Ram Khosla; ` Appellant v. 
C. I. T., Delhi-II, Respondent. ` 

(A) Income-tax Act (43 of 1961), 
Sec. 256 (2) — Question ọf law — Appli- 
cation for requiring reference —— Tribunal 
holding that annual value of- house 
should be determined ‘according to actual 
rent and not standard rent determinable 
under Rent Act when limitation for fixa- 
tion of standard rent has expired — High 
Court holding no question of law arose 


in view of its Full Bench decision and re- . 


fusing to require reference — Held, in 
view of decision of Supreme Court in 
AIR 1980 SC 541, overturning said Fuill 
Bench decision, High Court was wrong in 
declining to do so, Decision of Delhi 
High Court, Reversed. l (Para 2) 

(B) Income-tax Act (43 of 1961), S. 22 
-—— Annual value of building —. Determi- 
nation — Proper mode. Decision of Delhi 
iHigh Court, Reversed. 


Even where the standard rent of a 
. building has not been fixed by the Con- 
troller under 5. 9 of the Delhi Rent Act 
and the period of limitation prescribed 
by S. 12 of that Act for making an ap- 
plication for fixation of standard rent 
having expired, the landlord is entitled 
‘to recover the agreed rent from the ten- 
ant, the annual value of the building 
must be taken to be the standard rent of 
the building determinable under the pro- 
visions of the Rent Act and not the actual 
rent received by the assessee from the 
tenant. Decision of Delhi High Court, 


Reversed. (Paras 2, 3) 
Cases Referred: Chronological Paras 


AIR 1981 SC 1729: 1981 Tax LR 1463. 2 
AIR 1980 SC 541: (1980) 2 SCR 607 2 
ILR (1973) 1 Delhi 363 (FB) L2 
. JUDGMENT:— These appeals arise out 
of assessment of the assessee to income- 
tax for the assessment years 1967-68 to 
1971-72, There is a common question of 
law arising in these appeals and hence 
they have been consolidated ` together 
and are being disposed . of by a single 
- judgment. The question arising in these 


‘appeals relates to the annual an of a 
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‘ assessment to income-tax 


‘Rent Act for making an 


ALR. 


house belonging to the assessee and 
situate in New Delhi for the purpose of 
under 8S. 22. 
The Income-tax Authorities as also the 
Tribunal in appeal determined the an- 
nual value of the building on the basis 


‘of the actual rent received by the asses- 


see in respect of the portion of the -house 


` let out to the tenant and on an artificial - 


basis of 10% -of the other total income of 
the assessee in respect of the portion of 
the house which was self-occupied. ‘The 
Income-tax Authorities and the Tribunal 
rejected the contention of the assessee 


that the annual value of the house was 


liable to be determined with reference to 
the standard rent determinable under 
the provisions of the Delhi Rent Control 
Act, 1958 (hereinafter referred to the 
Rent Act). The assessee thereupon made 
applications to the Tribunal for reference 
of the question of law arising out of the 
order of the Tribunalj but the applications 
for reference were rejected by the Tri- 
bunal. The assessee thereupon made ap- 
plications to the High Court calling for 


reference from the Tribunal but the High 


Court also rejected these applications on 
the ground that the question of law aris- 
ing out of the order of the Tribunal was 
concluded by the decision of the Full 
Bench.of the Delhi High Court in Dewan 
Daulat Ram Kapur v. New Delhi Munici- 
pal Committee, ILR (1973) 1 Delhi 363. 
Hence the present appeals by special 
leave obtained from this Court. ` | 


2. Now there can be no doubt that a 
question of law did arise out of the order 
of the Tribunal, namely, whether the 
‘annual value of the house belonging to 
the assessee was liable to be determined 
on the basis of the actual rent received 
by the assessee or it was liable to be de- 
termined with reference to the standard 
rent of the house determinable under 
the provisions of the Rent Act. But the 


‘High Court refused to call for a refer- 


ence of this question from the Tribunal 
because, according to the High Court, 
this question was concluded by the deci- 
sion of the Full Bench of the High Court 
in Dewan Daulat Ram Kapur v. New 
Delhi Municipal. Committee (supra), 
where the view was taken that in a case 
where the standard rent of a building has 
not been fixed by the Controller under 
S. 9 of the Rent Act and the period of 
limitation prescribed. by S. 12 of the 
application for 
fixation of standard rent having expired, 
the landlord is entitled to recover the 
agreed rent' from the tenant, “it is the 
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agreed rent which must be taken to be 
the annual value of the building. But 
this Full Bench decision of the High 
Court has been overturned by a recent 
decision given by this Court in Dewan 
Daulat Ram Kapur v. New Delhi Muni- 
cipal Committee, (1980) 2 SCR 607:. (AIR 
1980 SC 541) and it has been held by this 
Court that even where the standard rent 
of a building has not been fixed by the 
Controller under S. 9 and the period of 
‘limitation prescribed by S. 12 of the 
Rent Act for making an application for 
fixation of standard rent having expired, 
the landlord is entitled to recover the 
agreed rent from the tenant, the annual 
value of the building must be taken to 
be the standard rent of the building de- 
terminable under the provisions of ~ the 
Rent Act and not the actual rent receiv- 
ed by the assessee from the tenant. In 
this view of the matter, it is clear that 
the High Court. was in error in not re- 
quiring’ the Tribunal to refer the ques- 
tion of law relating to the determination 
of the annual value of the house to the 
. High Court. We would have ordinarily in 
these circumstances made an order re- 
quiring the Tribunal to refer this ques- 
tion of law arising out of the order of 
‘the Tribunal to the High Court and left 
it to the High Court to answer this ques- 
tion of law when referred- by the Tribu- 
nal. But this would be a futile exercise 
because having regard to the decision 
just rendered by us in Shiela Kaushis 
v. The Income-tax Officer in Civil Ap- 
peals Nos. 2110-2111 of 1978 (reported in 
AIR 1981 SC 1729), this question of law 
must be answered in favour of the as- 
sessee and against the Revenue. We, 
therefore, propose to decide this- ques- 
tion of law ourselves instead of calling 
for a reference from the Tribunal and 
leaving the High Court to answer the 


question so referred. This course -has the 


consent of both parties. 


3. We accordingly allow the appeals, 
set aside the common order of the High 
‘Court rejecting the applications for a 
reference and decide the question of law 
arising out of the order of the Tribunal 
by holding that the annual value of the 
house belonging to the assessee must be 
taken to be the standard rent of the house 
determinable under the provisions of the 
Rent Act. The Revenue will pay the costs 
of the appeals to the assessee. 


Appeals allowed. 
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AIR 1982 SUPREME COURT 17 — 
'' S.. MURTAZA FAZAL ALI AND 
O. CHINNAPPA REDDY, JJ. 
Civil Appeal No. 806 of 1981, D/- 23-2- 
1981. . 
Maitreyee Banerjee, Appellant v. Pra- 
bir Kumar Mukherjee, Respondent. 


Civil P. C. (5 of 1908), S. 115 and O. 6, 
R. 17 — Revision — Interference — 
Amendment of plaint allowed — Amend- 
ment not barred by limitation — No irre- 
parable ‘injury or ` injustice caused to 
opposite party — No jurisdictional error 
involved —- Held, High Court in exercise 
of its power of revision should not have 
interfered with order allowing amend- 
ment. Decision of High Court, Reversed. 

(Para 1) 


FAZAL ALI, J:— We have heard 
counsel for the parties and have gone 
through the order of the High Court by. 
which the order of the District Judge 
allowing the amendment of the  plaint 
has been set aside. After going through 
the amendment prayed for, we are un- 


able to agree with the High Court that 


the appellant by virtue of the amend- 
ment sought, has altered the entire na- 
ture of the case or substituted a new 
cause of action. The High Court has given 
a number of reasons which relate to the 
merits of the case and would have to be 
considered by the trial Court after the 
evidence is concluded. Hence, we refrain 
from making any observations on the as- 
pects of the matter which have been 
highlighted by the High Court. We are 
satisfied that this is not a case where the: 
amendment would work serious injustice 


.to the respondent. The High Court in its: 


power of revision ought not to have; 
interfered in a case like this as no juris- 
dictional error was involved. This was' 


-not a.case where the amendment sought! 


was clearly barred by limitation so as to. 
cause an irreparable injury -to the re- 
spondent. We, therefore, allow this ap- 
peal, set aside the order of the High 
Court and restore the.order of the Dis- 
trict Judge allowing the amendment. 
This order, however, will be subject to 
payment of costs of. Rs. 2,000 to be paid 
to the respondent by the appellant with- 
in a month from today failing which the 
order of striking down the amendment 
by the High Court will stand restored. 


Appeal allowed. 
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AIR 1982 SUPREME COURT 18 
(From: Allahabad) 
D. A DESAI AND 
BAHARUL ISLAM, JJ. 


Civil Appeal No. 1410 of 1981 (Arising 
out of S.L.P. (Civil) No. 3086/79), Di- 
14-4-1981. ` 


Wadhya Mal, Appellant v. Prem Chand 
Jain and another, Respondents. 


Limitation Act (36 of 1963), S. 5 — Con- 
donation of delay — Award by Motor 
Accidents Claims Tribunal — Appeals 
-against filed by claimant and insurer 
pending — Appeal filed by owner of 
vehicle after expiry of limitation — Cir- 
cumstances showing that there was some 
ex parte proceedings and that owner was 
misled as to when he should have prefer- 
ted appeal — Held that there was some 
justification for delay and that when 
other two appeals on same subject mat- 
ter are already pending, the appeal by 
owner should also be adjudicated on merits 
— Delay, therefore, condoned. Decision 
of Allahabad High Court, Reversed. 
(Motor Vehicles Act (1939), S. 110-D) 

(Para 5) 


DESAI, J.:— Special leave to. appeal 


granted. 


2. We heard learned counsel Mr. O. P. 
Verma for the appellant, learned coun- 
sel Mr. J. P. Goyal for respondent No, 1 
and learned counsel Mr. J. L. Nain for 
respondent No. 2. The only point involv- 
ed in this appeal at this stage is that the 
present appellant who had preferred an 
appeal against an award made by Motor 
Accidents Claims Tribunal was dismissed 
by the High Court on the short ground 
that it was barred by limitation, after 
rejecting the application for condoning 
the delay in preferring the appeal. 


-3. The Award was made by H Addi- 
tional Motor Accidents Claims Tribunal, 
Meerut on 31-3-1977. Appellant was the 
owner of the truck involved in the acci- 
dent in which respondent No. I was in- 
jured. Respondent No. 1 preferred Ist 
Appeal No. 266 of 1977 against the afore- 
mentioned award. Respondent No. 2, 
insurer, preferred lst Appeal No. 248 of 
1977 against the same award. We are im- 
formed that both these appeals are pend- 
ing in the High Court. 


4. The present appellant preferred an 


appeal against the same award. The ap- . 
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peal of the present appellant: has been 
dismissed on the ground that it is barred 
by limitation. This conclusion was record- 
ed after the application of the appellant 
for condoning delay was rejected: 


5. In view of the fact that the award 
dated 31-3-1977 is under challenge in two 
appeals, it is just and proper that the 
appeal of the present appellant may also 
be entertained and may be disposed of 
on merits along with aformentioned two 
appeals. . May be, there was some delay 
in preferring the appeal by the present 
appellant, but if one goes through the 
zig-zag course of the proceedings, it would 
appear that there was at least some justi- | 
fication for the appellant being misled as 
to when he should have preferred his 
appeal. To briefly trace the course of 
this proceeding, it may be pointed out 
that the claimants filed an appeal of 
which notice was served on the appellant 
on. 12-11-1977. There was some .ex parte 
proceedings. and the application was made 
to set aside the same. By an application 
dated 4-3-1978, a prayer was made for 
setting aside the ex parte award. The 
application appears to have been reject- 
ed, and an appeal against the order was 
held not to be maintainable. Thereafter 
the appellant filed an.appeal against the 


award which was obviously time-barred 


and his application for condoning dealy 
was rejected on the ground that his mov- 
ing from pillar to. post would not be a 
sufficient.ground for condoning the dealy., 
We need not take a very strict view ofi 
the matter and we consider it appropriate 
to. give an opportunity to the appellant to 
get his appeal adjudicated on merits on 
the only ground that. the award which he 
seeks to challenge is under ap- 
peal by. Respondent No. i and 
Respondent No, 2. Guided by these spe- 
cial facts of the case, we allow this ap- 
peal, set aside the order of the High Court! 
rejectirg the appeal of the appellant 
on the ground that it was barred by 
limitation. We condone the dealy in pre- 
ferring the appeal and direct that the 
appeal be admitted to file and heard and 
disposed of along with appeals preferr- 
ed by Respondent No. 1 and Respondent 
No. 2 pending in the High Court. Ap- 
peal allowed to that extent with no order 
as to costs. 

Appeal allowed. 
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AIR 1982 SUPREME COURT 19 - 


P. N. BHAGWATI AND 
A. VARADARAJAN, JJ. 


W. P. No. 1690 of 1981, D/- 20-4-1981. 


Rajbir Singh and others, Petitioners v. 
The Administrator, Union Territory of 
Delhi and others, Respondents. 


(A) Constitution of India, Arts, 309, 311 
and 14 — Delhi Police (Promotion and 
Confirmation) Rules (1980), R. 15 — Rules 
for promotion to rank of Asstt, Sub-Ins- 
pectors — Rules apply to all Head Con- 
stables equally without discrimination 
with effect from 29-12-1989 — Delhi Ad- 


ministration is competent to modify. 
existing rules — Held, that rules are 
constitutionally valid. (Para 1) 


{B) Constitution of India, Arts. 309 and 
311 — Delhi Police (Promotion and Con- 
firmation) Rules (1980), R. 15 — Selection 
by Departmental Promotion Committee 
— Admission of names to list for promo- 
tion to rank of Asstt. -Sub-Inspectors — 
Standing Order No. 40-81 providing for 
awarding of five marks for representa- 
tion at different levels in sports for pur- 
poses of selection -—- Standing Order 
whether inconsistent with R. 15. (Ques- 
tion left open). (Para 2) 


ORDER:— The. petitioners who are 
Head Constables in Delhi challenge in 
this writ petition the new procedure for 
promotion to the rank of Assistant Sub- 
Inspector introduced by the Delhi Police 
(Promotion and Confirmation) Rules, 
1980, which were brought into force with 
effec: from 29th December, 1980. It | is 
difficult to appreciate how any challenge 
can be successfully levelled against these 
Rules, because indisputably it is compe- 
tent to the Delhi Adminis‘ration to modi- 
fy the existing Rules for promotion to 
the rank of Assistant Sub-Inspectors and 
to make new rules in that behalf so long 
as they do not violate any constitutional 
guarantee and none seems to have been 
violated in the present case. The new 
Rules of promotion clearly apply to all 
Head Constables equally and without dis- 
crimination with effect from 29th Dec., 
1980. The challenge to the constitutional 
validity of these Rules must therefore be 
rejected. ` `: 


2. .The only. ground which . could be 
urged with certain amount of plausibility 
on behalf of the petitioners was that the 
Standing Order No. 40-81 for Admission 
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of.Names to the List for promotion to the 
rank of Assistant Sub-Inspectors was in- 
consistent with Rule 15 of the Delhi 
Police (Promotion and Confirmation) 
Rules, 1980 inasmuch as it provided for 
awarding of five marks for representa- 
tion at different levels in sports for the 
purpose of selection by the Departmental 
Promotion Committee, The argument of 
Mr. R. K. Garg, appearing on behalf of 
the petitioners was that the only factors 
which the Departmental Promotion Com- 
mittee was entitled to take into account 
for the purpose of evaluating the relative 
merits of the candidates for selection 
were: (1) service record (2) seniority (3) 
annual. confidential reports (4) profes- 
sional test comprising (a) physical train- 
ing and parade (b) Delhi Police Rules and 
Regulations (c) Police practical work (d) 
law (e) general knowledge; (5) profes- 
sional courses and (6) viva voce. Reépre- 
sentation at one or the other level of 
Competition in sports, according to Mr. 
R. K. Garg, was not covered by any of 
these factors and hence the awarding of 
five marks for that purpose was ultra 
vires Rule 15. This contention of Mr. 
R. K. Garg would have required serious 
consideration, but we find from the sta- 
tistics which have been furnished to us 
by Dr. L. M. Singhvi, appearing on be- 
half of the respondents, that only two 
Head Constables out of those who ap- 
peared for selection by the Departmen- 
tal Selection Committee obtained marks 
— not more than three — on account of 
sports and none of the other 192 Head 
Constables who were ultimately. selected 
was awarded any marks on account of 
sports, The aggregate marks obtained by 
these two Head Constables were 143} and 
145} respectively, while the Head Con- 
stable, who was ranked last in the selec- 
tion list had 133 marks. Therefore, even 
if three marks awarded on account of 
sports were excluded from the total num- 
ber of marks obiained by these two Head 
Constables, they would still have been in 
the select list at places higher than the 
Head Constable who was las: in the 
select list, and it would have made no 
difference to the result even if three 
marks awarded on account of sports were 
no: taken into account. The petitioners 
who got less number of marks than the 
Head Constable who ranked last in the 
select list could not possibly have come in 
the select list, even if the provision in 
the Standing Order in regard to award- 
ing of five marks on account of sports 


were ultra vires and no marks had been 
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awarded on account of.sports to any Head 
Constable. This being the factual ‘posi- 
tion, it is unnecessary to consider whether 
the provision in regard: to awarding of 
five marks on account of sports is ultra 
vires Rule 15. Moreover, Dr. L. M. 
Singhvi on behalf of the respondents, has 
stated before us that though, in his sub- 
mission, representation 
other level of competition in sports 
would be covered by ‘the expréssion “Pro- 
fessional Courses”, the respondents 
would for future selections take steps to 
clarify the position by amending Rule 15 
so as to specifically include ' representa- 
tion in sports as a relevant factor in eva- 
luation. , 


‘3. In this view of the matter, we re- 
ject the writ petition. We may, however, 
observe that in order to increase the effi- 
ciency of our Police force at the lower 
levels, it would be desirable if adequate 
and intensive in-service training could be 
given to the Head Constables and con- 
stables, so that they may be able to dis- 
charge their functions .effectively and 
efficiently. 

Petition dismissed. 


AIR 1982 SUPREME COURT 20 
(From: Bombay)* 
D. A. DESAI AND R. 5. PATHAK, JJ. 


Civil Appeal No, 1537 of 1970, D/- 
6-11-1981. 
Smt. Gangabai, Appellant v. Smt. 


Chhabubai, Respondent. 


(A) Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Finding as to title by Small 
Cause Court — Does not operate as res 
judicata in subsequent suit for determi- 
' nation of interést in immovable property. 

When a finding as to title to immovable 
property is rendered by a Court of Small 
Causes res judicata cannot be pleaded as 
a bar in a subsequent regular civil suit 
for the determination or enforcement of 
any right or interest in immovable pro- 


perty. In order to operate as res judicata , 


the finding must be one disposing of a 
matter directly and substantially in issue 
. în the former suit and the issue should 
have been heard and finally decided by 
the court trying such suit. A matter 
which is collaterally or incidentally in 
issue for the purpose of deciding the 


*Appeal No. 90 of 1962, D/- 30-6-1969 
(Bom). 


KY/KY/F180/81/SNV ` 


nasenne rerema RAD w- 


Gangabai v. Chhabubai 


at one or the 


A. LR. 


matter which is ‘directly. in issue in the 
case cannot be made the basis of a plea 
of res judicata. A question of title in a 
Small Cause suit can be regarded as in- 
cidental only to the substantial issue in 
the suit and cannot operate as res judi- 
cata in a subsequent suit in which the 
question of title is directly raised. (Case 
law discussed), (Para 9) 


`(B) Evidence Act (1 of 1872), S. 92 (1) 
-——- Bar of, as to adducing of oral evidence 
—- Applicability. 


The bar imposed by sub-sec. (1) of Sec- 
tion 92 applies only when a party seeks 
to rely upon the document embodying 
the terms of the transaction. In that 
event, the law declares that the nature 
and intent of the transaction must be 
gathered from the terms of the document 
itself and no evidence of any oral agree- 
ment or statement can be admitted as 
between the parties to such document for 
the purpose of contradicting or modify- 
ing its terms. The sub-section is not at- 
tracted when the -case of a party is that 
the transaction recorded in the document 
was never intended to be acted upon at 
all between the parties and that the docu- 
ment is a Sham. Such a question arises 
when the party asserts that there was a 
different transaction altogether and what 
is recorded in the document was in:end- 
ed to ve of no consequence whatever. For 
that purpose oral evidence is admissible 
to show that the document executed was 
never intended to operate as an agree- 
men: but that some other agreement al- 
together, not recorded in the document, 
was entered into between the parties. 


AIR 1936 PC 70, Foll. (Para 11) 
Cases Referred: Chronological Paras 
(1970) 3 SCC 591 8 


AIR 1970 All 604: 1970 All LJ 670: 1970 
All WR (HC) 419 (FB) 8 
(1970) 2 Mad LJ 562 

9 

1966 All WR (HC) 782 

8 


AIR 1970 Mad 396: 
AIR 1967 All 125; 


AIR 1965 SC 1153: SCR 547: 
(1965) 2 SCA 566 


7 
AIR 1959 Punj 420: 61 Pun LR 875 8 
8 
8 


(1965) 2 


AIR 1956 Bom 236 
AIR 1948 All 296: 
All WR (HC) 63 
AIR 1937 All 676: 1937 All LJ 727: 1937 
All LR 880 8 
AIR 1936 PC 70: 1936 


1948 All LJ 62: 194 
9 


All LJ 136: 70 


Mad LJ 232 11 
ATR 1934 Lah 355 (1) z 8 
AIR 1929 All 816 ~ | 8 
AIR ‘1916 Pat 75: 20 Cal WN 1080 8 


1982 Gangabai 
AIR 1914 All 527; 12 All LJ 334 
(1913) 15 Bom LR 773 

(1907) 4 All LJ 517: 1907 All WN 218 9 
1886 All WN 44 9 
(1874) 22 Suth WR 349 
(1871) 8 Bom HC AC 23 9 


“Mr. U. R. Lalit, Sr. Advocate with Mr. 
A. G, Ratnaparkhi, Advocate, for Appel- 
lant: Mr. S. S. Khanduja, Advocate, for 
Respondent. 


PATHAK, J.:— This appeal by special 
leave arises out of a declaratory suit in 
respect of title to a house property. 

2. The respondent filed a suit in the 
Court of the Second Joint Civil Judge, 
Amravati alleging that the house situat- 
ed near Sarafa Bazar in Amravati had 
‘been purchased by her in 1950 for Ru- 
pees 4,000 and thereafter improvements 
had been effected by her to the property. 
Being in need of money, she entered in- 
to an agreement with the appellant for 
a loan of Rs. 2,000 and it was decided 
that simultaneously she should execute a 
nominal document of sale and a rent 
rote. These documents were executed on 
January 7, 1953. She alleged that the 
documents were never intended to be 
acted upon, and that the rent paid by 
her represented in fact interest at 18% 
on the loan. She continued in possession 
of the house property throughout and, 
it is said, carried on repairs from time 
to time. It was stated that the appellant 
was attempting to enforce the document 
as a sale deed by filing suits in the Court 
of. Small Causes for recovery of rent. As 
two suits had resulted in decrees, she 
considered it necessary to file the -pre- 
sent suit for a declaration that she was, 
and continued to be, owner of the house 
property. In defence, the appellant main- 
tained that the sale deed represented a 
genuine transaction, and ownership of 
the house property had passed to the ap- 
pellant, It was pleaded that the decrees 
passed by the Cour: of Small Causes op- 
erated as res judicata barring the respon- 
dent from pleading that the sale deed 
was merely a nominal transaction. Reli- 
ance was also placed on S. 92 of the 
Indian Evidence Act. 


3 The trial Court held that the sale 
deed was never intended to be acted 
upon and decreed the suit. The appellant 
appealed to the District Court, Amravati, 
but the learned. District Judge did not 
accept the case that a sale had taken 
place. He held, however, that the trans- 
action between the parties constituted a 
mortgage. He modified the trial . 
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decree to conform to that finding. ` -The 
High Court of Bombay, in second ap- 
peal, did not agree with the finding of 
the lower appellate Court that the trans- 
action was. a mortgage and affirmed che 
findings of the trial Court that the sale 
deed and rent note were sham documents; 
that the decrees of the Court of Small 
Causes did not operate as res judicata and 
that S. 92 of the Indian Evidence Act did 
not prevent the respondent from es-ahb- 
lishing the true nature of the transac- 
tion. Accordingly, the High Cour: set 
aside the decree of the lower appellate 
Court and restored that of the trial 
Couri. 


4. When this appeal was heard by us, 
it appeared that the parties may settle 
the dispute by negotiated compromise. It 
seems, however, that no compromise has 
been possible. Accordingly, we proceed 
to dispose of the appeal on its merits. 


5. Two points have been raised be- 
fore us. The appellant urges that the 
Small Cause Court decrees, in view of 
the general principles of res judicata, 
precluded the trial of the question whe- 
ther the sale transaction was a genuine 
transaction. The other point concerns the 
operation of S. 92 of the Evidence Act. 


6. Two successive suits were filed by 
the appellant against the responden; in the 
Court of Small Causes for recovery of 
arrears of rent. In each suit the appel- 
lant contended that she was owner of 
the property and the respondent was her 
tenant. The tenancy was alleged on the 
basis of the document dated January 7, 
1953 which on its terms purported to be 
a sale deed by the respondent in favour 
of the appellant. The respondent resisted 
the suits. The court decreed the suits on 
the finding that the document was a sale 
deed, and therefore the respondent was 
not the owner of the property but mere- 
ly a tenant of the appellant. The ques- 
tion is whether this finding operates as 
res judicata in the instant suit. The High 
Court repelled the plea of res judicata 
on the ground that S. ll’ of the Code of 
and 
that as a Court of Small Causes is no: 
competent to try a suit for a declaration 
of title to immovable property, the Court 
which passed the decrees relied on by the 
appellant was not competent to try the 
present suit and therefore an imperative 
condition of S. 11 was not satisfied. 


7, It is contended before us on behalf 
of the appellant that the High Court 
erred in applying the statutory provisions 


22. S.C, 


of S. 11 of the Code, and should ‘have 
invoked instead the general principles of 
res judicata. On that, it is submitted, all 
that ‘was necessary to find was whether 


the Court of Small Causes was competent 


to try the two earlier suits and decide the 
issues arising therein. We -have been re- 
ferred to Gulabchand Chhotalal Parikh 
v. State of Bombay, (1965) 2 SCR 547 
(574): (AIR- 1965 SC 1153) where this 
Court has taken the view that the provi- 
sions of S. 11 of the Code.are not exhaus- 
tive with respect to an earlier decision 
operating as res judicata between the 
same parties on the same matter -in con- 
troversy in a subsequent regular suit; 
and that on the general principle of res 
judicata, any previous decision on -a mat- 
ter in coniroversy, decided after full 
contest or after affording fair opportunity 
to the parties to prove their case by a 
Court competent to decide’ .it, will- op- 
erate as res judicata in a subsequent 
regular suit. It is not necessary, it was 
said, “that the Court deciding the matter 
formerly be competent to decide the sub- 


sequent -suit or that the former proceed-- 


ing and the subsequent suit have the 
same subject matter’. The cbservations 
were made in considering the question 
whether decisions on matters ‘in contro- 
versy in writ petitions under Art. 32 or 
Art. 226 of the Constitution could operate 
as res judicata in subsequent regular 
suits on the same matters in Conereverey 
between ‘the same parties, . 


8& A number of other cases have been 
cited on behalf of the appellant in sup- 
port of the plea of res judicata. We have 
considered them and we do‘not think that 
they help the appellant. In Mohomed 
Abdul Ghafur Khan v. Gokul Prasad, 
AIR 1914 All 527 the. Allahabad High 
Court limited itself to. observing that a 
Court of Small Causes possessed a dis- 
cretion on wheather to return the plaint 
under §. 23, Provincial Small Cause 
Courts Act on a finding that the relief 
claimed depended on proof of title. The 
same High Court in Madan Kishor v. 
Mahabir Prasad, AIR 1929 All 816 merely 
observed’ that it was for the. Court of 
Small Causes to decide under S. 23 of the 
Provincial Small Cause Courts Act whe- 
ther a question of title was involved in 
the suit and on finding so it was open to 
it to return the plaint. That was also the 
view expressed by it in Ram Dayal Sonar 
v. Sukh Mangal Kalwar, AIR 1937 All 
676. So also in Ganga Prasad v. Nandu 
Ram, AIR 1916 Pat 75 the Patna High 


Court said that the Court. of Small 


Gangabai v. Chhabubai 


-355 (1). 
Patil v. Nilkanth Kalo Deshpande, (1913) 
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Causes had power under S: 23 to return, 
the plaint where it was of opinion that 
the question of title raised, was so intri- 
cate that it should not be decided sum- 
marily. To the same effect was the view 
expressed by the Lahore High Court in 
Ganesh Das v. Feroze Din, AIR 1934 Lah 
In Puttangowda Mallangowda 


I5 Bom LR 773, the Bombay High Court 
declared that a Court of Small Causes 
could render a finding on an issue as ` to 
title to immovable property but only in a 
suit which did not ask for that relief and 
merely for payment of a sum of money: 
Our attention was drawn to Asgarali 
Roshanalli v. Kayumalli Ibrahimji,- AIR 
1956 Bom 236, but we find nothing there 
of assistance to the appellant. Reliance: 
was placed on the decision of the Allaha- 
bad digh Court in Lala Jageshwar Pra- 
sad v. Shyam Behari Lal, AIR 1967 All 
125. There a learned single Judge took 
the view that as a Court of Smal] Causes 
is -a Court of exclusive jurisdiction the 
restrictive conditions imposed by Sec. 11 
of the Code of Civil Procedure requiring 
“two-fold competency” of the Court 
whose decision is to operate as res judi- 
cata cannot be invoked. It was sufficient, 
he observed, that the decision had been 
rendered by a-court of competent juris-. 
diction and it was not necessary that that - 
court should also be competent to decide 
the subsequent suit. The judgment was 
brought in appeal to this Court but while ' 
disposing of the appeal, Shyam Behari 
Lal v. Lala Jageshwar Prasad, (1970) 3 
SCC 591, this Court. declined to decide 
whether a Cour: of Small Causes could 
be regarded as a Court of exclusive juris- 
diction, We find, however, that the view 
taken by the High Court in Lala Jage- 
shwar Prasad (supra) was expressly over- 
ruled by a Full Bench of that High Court 
in Manzurul Haq v. Hakim Mohsin Ali, 
ATR. 1970 All 604 and it was laid down 
that .a Court of Small Causes could be 
described as a court of “preferential juris- 
diction”? but not as- a court of "exclusive 
jurisdiction”. It was also held by the Full 
Bench that a decision rendered by a 
Court of Small Causes in a suit for ar- 
rears of rent would not operate as res 
judicata in a subsequent suit filed. in the 
Court of the Munsif for recovery of ar- 
rears of rent for a different period and 
for ejectment. That the principle of res 
judicata could not be availed of where a 
decision given by a Court of Small Causes 
was relied on in a subsequent regular 


civil suit was the view also taken by the 
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Punjab High Court in Pateshwari Par- 
shad Singh.v..A. S. Gilani, AIR 1959 
Punj 420. 


9. It seems to us that when a finding 
as to title to immovable property: is ren- 
dered by a Court of Small Causes res 
judicata cannot be, pileaded.as a bar in a 
Subsequent :.regular civil suit for the de- 
termination or enforcement of any right 
or interest in immovable property. In 
order to operate as res judicata the find- 
ing must be one disposing of a. matter 
directly and substantially in issue in the 
former suit and.the issue should have 
been heard and finally decided by the 
court trying such suit, A matter which 
is collaterally or incidentally in issue for 
the purpose of deciding the matter which 
is directly in issue in the case cannot bẹ 
made the basis of a plea of res judicata. 
I; has long been held that a question of 
title in a Small Cause suit can be regard- 
ed as incidental only to the .- substantial 
issue in the suit and cannot operate as 
res judicata in a subsequent suit in which 
the question of-title is directly. raised. 
{Poholi Mullick v. Fukeer Chunder - Pat- 
naik, (1874) 22 Suth WR -349, Chet Ram 
V. Ganga, 1886 All. WN 44, Anwar Ali -v. 
Nur-Ul-Haq, (1907) 4 All LJ 517, Khandu 
valad Keru v.. Tatia valad Vithoba, (1871) 
8 Bom HC AG 23 (24). See also Mohd: 


Yusuf v. Abdul Wahid AIR 1948 All 296 


and S. A. A. -Annamalai Chettiar v. 
Molaiyan. AIR 1970 Mad 396. -Our at- 


tention has been drawn to Explanation 


VIII to S. 11 in the Code of Civil Proce- 
dure. recently . inserted by the Code of 
Civil Procedure (Amendment) Act, 1976. 
Section. 97 (3) of the Amendment Act de- 
clares that the-new provision applies to 
pending suits, proceedings, appeals and 
applications. In our opinion the Explana- 
tion can be of no. assistance, 
operates only where an issue has been 
heard and finally decided in the earlier 
suit. : ‘ 


10. Accordingly, we hold that ‘the 
finding rendered by the Court of Small 
Causes in the two suits filed by the ap- 
pellant that the document executed by 
the respondent is a sale deed cannot 
operate as res judicata in the present suit: 


11. The next contention on behalf of 
_ the appellant is that sub-sec. (1) of S. 92 
of the Evidence Aci. bars the respondent 
from contending that there was no sale 
‘and, it is submitted, the respondent should 
Not have been’ permitted ‘to lead parol 
-evidence im- support of the contention. 
S. 91 of the Evidence Act provides . that 


' Gangabai v. Chhabubai : 


‘because it. 


- different transaction altogether and what 


S.C. 23 


when_the terms-of a contract, or of a 
grant, or of any, other disposition of pro- 
perty, have been reduced to the form of 
a document, and in all cases in. which 
any matter is required by law to be re- 
duced to the. form of a document, no evi- 
dence shall be given in proof of the terms 
of such contract, grant or other disposi- 
tion of property, or of such matter, ex- 
cept the document itself. Sub-sec. (1) of 
S. 92 declares that when the terms of 
any contract, grant or other disposition 
of property, or any matter required by 
law te be reduced to the form of a docu- 
ment, have been proved according to the 
last section, no evidence of any oral 
apreement or statement shall be admit- 
ted, as between the parties to any such 
instrument or their‘ representatives in in- 
terest, for the purpose of contradicting, 
varying, adding to, or subtracting from, 
its terms. And the first proviso to S. 92 
says that any fact may be proved which 
would invalidate any document, or which 
would entitle any person to any decree 
or order relating thereto; ‘such as fraud, 
intimidation, illegality, want of due exe- 
cution,‘ want of capacity in any contract- 
ing party, want or failure of considera- 
tion, or mistake in fact or law. It is clear 
to us that the bar imposed. by sub-sec. (1) 
of S. 92 applies only when a party seeks 
to rely: upon the document embodying the 
terms of the transaction. In that event, 
the law declares that the nature and in- 
tent of the- transaction must be gathered 
from the terms of the document itself 
and no evidence of any:oral agreement 
or statement.can be admitted as between 
the parties to such document for the pur- 
pose of contradicting or . modifying its 
terms. The sub-section is not attracted 
when the case of a party is that the 
transaction recorded in the document was 
never intended to be acted upon at all 
between, the parties and that the docu- 
ment is a sham. Such a question | arises 
when the party asserts that there was a 


is recorded in the document was intended 
to be of no consequence whatever, For 
that purpose oral evidence is admissible 
to show that the document executed was 
never intended to operate as'an agree- 
ment but that some other agreement al- 
together, not recorded: in the document, 
was entered into between: the parties. 
Tyagaraja Mudaliyar v. Vedathaani, AIR 
1936 PC 70. The trial Court was right in 
permitting the: respondent to lead parol 
evidence in support of her plea that the 
sale -deed dated January: T, 1953 was a 
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acted upon. It is not disputed that if the 
parol evidence is admissible, the finding 
of the court below in favour of the re- 
pondent must be accepted. The second 
contention on behalf of the appellant 
must also fail. 


12. In the result, the appeal is 
missed with costs. 


dis- 


Appeal dismissed. 


AIR 1982 SUPREME COURT 24 
(From: 1980 (UP) RCC 599) 
D. A. DESAI AND 

. BAHARUL ISLAM, JJ. 

` Civil Appeal No. 1494 of 1981, (aris- 
ing out of SLP. 
D/-14-4-1981. 

Mulk Raj Batra and others, Appellants; 
v. The Distt. Judge, Dehradun and others, 
Respondents. 


<. Civil P. C. (5 of 1908), O. 6 R. 17. — 
Application for amendment. of written 
statement, allowed partly — Rejected 
part having bearing ` on question to be 
decided — Rejection of such part — Held, 
erroneous. 1980 (UP) RCC 599 Reversed. 


' The High court in a rent case while 
confirming the finding on the issue of 
personal requirement of the landlord, 


‘set aside the eviction decree and remitted 
the matter to first appellate court to re- 
examine the issue of comparative hard- 
ship. The appellant tenant thereon mov- 
ed an application under O. 6 R. 17 before 
first appellate court for amendment of the 
written statement. His application _ was 
allowed in part: even though the reject- 
‘ed part of the amendment had bearing 
on the subject of comparative hardship. 


Held, that the incorporation of the 
amendment in part was erroneous. Re- 
jected part of the amendment sought by 
the tenant directed to be incorporated in 
the written statement. 1980 (UP) RCC 
599 Reversed. (Para 2) 


DESAI, J.:— Special leave to appeal 
granted. 

2. The only dispute in this appeal is 
‘whether the application for amendment 
‘of: the written - statement under ©. 6, 
R. 17 should be allowed as a whole or in 
part as has been done by the learned 
District Judge and confirmed by the High 
Court in revision.. The. real -dispute ‘is 
with regard to para. 16-A in the proposed 


‘amendment extracted aft page 5: The con- | 
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-= `Mulk Raj v. Dist. Judge, Dehradun . 


sham document and never intended to ‘be - 


_ quirement of 


(Civil) No, 501' of 1981), . 





A.L R. 
tention which found favour with the High 
Court is that by this paragraph, the ap- 
pellant seeks to reopen the concluded 
findings of facts about the personal re- 
the respondent-landlord. 
Respondent No. 2, Shri Lal Krishan re- 
ferred to as landlord commenced an ac- 
tion tor eviction of appellants inter alia 
on the ground of his personal require- 
ment. Courts including the High . Court 


accepted the case that landlord 
requires premises involved in _ the 
suit for his personal require- 
ment, It is obligatory for the courts 


while granting decree for eviction on the 
ground of bona fide personal requirement 
to comparatively assess the hardships of 
the landlord as well as the tenant relevant 
to passing the decree for eviction or 
refusing to pass the same and mould the 
decree in accordance with the assessment 
of hardship. When the matter was before 
the High Court, it was urged.on behalf 
of appellants that they would suffer 
greater hardship compared to landlord if 
a decree in ejectment is passed. The High 
Court was of the opinion that the issue 
of hardship was not properly examined 
by the first appellate Court and accord- 
ingly while confirming the finding 
on the issue of personal requirement of 
the landlord, set aside the decree and re- 
mitted the matter to first appellate Court 
to re-examine the issue of comparative 
hardship and to mould the decree in ac- 
cordance with the finding. Pursuant to 
the direction of the High Court when the 
matter went back to the first appellate 
Court, the appellant defendant moved 
an application under O. 6, R. 17 for 
amendment of the written statement, 
which was allowed in part rejecting a 
part of the amendment sought as set out 
in para. 16-A on the ground that thereby 
the appellanis-defendants are surrepti- 
tiously attempting to reopen the conclud- 
ed findings between the parties and 
thereby circumvent the finding concluded 
by the High Court which was impermis- 
sible. In our opinion this approach whol-. 
ly overlooks what are the relevant con- 
siderations in comparative evaluation of 
hardship. The allegations or facts alleged 
in para 16-A have a direct bearing also 
on the.issue of comparative hardship and 
that is unavoidable. Mr.. P. H. Parekh, 
learned advocate for respondent No. 2 
could not. controvert this aspect, There- 
fore,. the first appellate Court indulged 


-in self-contradiction when it allowed ‘the 


amendment’ in part and rejecting the 


- other part which also bears on ‘the sub- 
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ject. of comparative hardship.. This is a 
glaring error apparent on record and in 
the interest of justice we want to inter- 
fere. Therefore, having heard Mr. S. N. 
Kackar and Mr. P. H. Parekh, we are 
of the opinion that the amendment as a 
Whole ought to have been allowed. Ac- 
cordingly, we allow this appeal and di- 
rect that para..16-A should be incorpo- 
rated in the written statement by way of 
amendment. It would be open to the re- 
spondent No. 2 landlord to file his repli- 
cation to the amended written statement. 
3. As the matter is pending for a long 
time, the learned District Judge before 
whom. the appeal is pending should ex- 
pedite its hearing and dispose it of as 
expeditiously as possible. Appeal allowed 
.to the extent indicated herein with no 

order as to costs, 
Appeal allowed. 


AIR 1982 SUPREME COURT 25 
(From: (1980) 2.Cal HN 496) 
R. S. PATHAK, E. S. VENKATA- 


a  RAMIAH AND V. BALAKRISHNA 
ERADI, JJ. 


Civil ‘Appeals Nos. 3029-31 of 1980, D/- 
22-9-1981. 

Anupama Sen Gupta and others, Appel: 
lants v. Deb Kumar -Sen. Sarma and 
others, Responden:is, - 


' (A) W. B. Premises REN Act (2 of 
1956), Ss. 29-B and 13 (1) Cl. (ff) and (6) 
— Petition under S. 29-B by Government 
employee — House alleged to belong to 
him standing in the name of his wife — 
Notice issued in the name of wife to ten- 
ants for vacating house — Death of wife 
— Employee is entitled to maintain peti- 
' tion. 
= An order asking a Govt. employee to 
vacate the Govt. premises was issued on 
the ground that he had a house owned by 
him. The house was alleged to belong to 
. his wife as it was in her name. The wife 
issued notices to tenants to: vacate the 
. premises as they required the same for 
their occupation. In the meantime the 
wife died and ‘the employee filed a peti- 
‘tion under S. 29-B for eviction of tenants, 
‘before the Controller. ` 
' Held, that the employee was entitled 
| to maintain the petition, as, on the death 
of the wife the employee became a co- 
owner of the house along with his child- 
ren. AIR 1977 SC 1599 and AIR 1976 SC 
: 2335, Foll., (1980) 2 Cal HN ae Affirmed 
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`: Anupama Sen- Gupta v. Deb Kumar Sen Sarma 


‘leases different 


-Sudha Rani Sen Sarma, 
- respondent. On receipt of the notice ask- 
ing him to vacate the Government quar- 
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-. Jn the instant case on the date of the 


petition before the Controller, the wife 
of employee had died. Even granting 
that she was the owner of the building 
in question, the employee had become its 
co-owner along with his children, The 
order asking him to vacate the Govern- 
ment accommodation issued earlier had 
not been withdrawn and was still in 
force even on the date of the petition. He 
was, therefore, entitled to maintain the 
petitions as he otherwise satisfied the 
requirements of the law. Such a petition 
had to be filed before the Controller as 
the Civil Court had no jurisdiction to try 
it, . (Para 7) 

(B) W. B. Premises Tenancy Act (12 of 
1956), S. 29-B — Petition under S. 29-B 
by.Government employee — During pen- 
dency of. petition employee retiring from 
Service —- Right of prosecuting petition 
is not lost thereby. AIR 1978 SC 259, Ap- 


plied, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1978 SC 259: (1978) 2 SCR 183: 1977 
-UJ (SC) 781 8 


AIR 1977 SC 1599: 
(1977) 2 SCJ 277 
AIR 1976 SC 2335 : 
1976. UJ (SC) 899 
VENKATARAMIAH, J.:— These three 
appeals by special leave are directed 
against a common judgment and order 
dated Aug. 27, 1980 of the Calcutta High 
Court in three Civil Rules Nos. 260-262 
arising under the West Bengal Premises 
Tenancy Act, 1956 (hereinafter referred 

to as ‘the Act’). 

2. The first respondent in each’ of 
these appeals is Deb Kumar Sen Sarma. 
He was working as a Sub-Inspector of 
Police, Calcutta in the year, 1977 and 
was residing in a Government building 
being flat No. 8 on the third floor of pre- 
mises No, 20A, Lower Range. The Deputy 
Commissioner of Police, Headquarters, 
Calcutta issued a notice to him to vacate 
the above mentioned flat forthwith as 
he owned a residential building in the 
name of his wife bearing No. 22/E , Lower 
Range, Calcutta-17 which was in the oc- 
cupation of tenants, the appellants here- 
in and another person by name Ahmed 
Hussain Molla. The appellants in each of 
these cases and the-said Ahmed Hussain 
Molla were - occupying wunder separate 
portions of the building 
bearing No. 22/E, Lower Range, Calcutta- 
17 which was standing. in the name of 
wife of the first 


(1977) 3 SCR 412: 


7 
(1977) 1 SCR 395: 
7 
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ters, the first respondent got notices issu- 
ed on Sept. 7, 1977 in the name . of his 
wife, Sudha Rani to the tenants referred 
to above asking them to vacate the pre- 
mises in accordance with S. 13 (6): read 
with S. 29B of the Act, Sudha Rani died 
on Sept. 27, 1977 and on the tenants not 
vacating the premises in question, the 
first respondent along with his son and 
five daughters (who were the heirs of 
Sudha Rani-along with the first respon- 
dent) filed on Nov. 24, 1977 four peti- 
tions before the Rent Controller at Cal- 
cutta in R. C. Cases Nos, 10, 11, 12 and 
13 of 1977 under S. 29B of the Act, which 
prescribed a special procedure which 
enabled a Government official: who was 
asked to vacate a residential accommoda- 
tion provided by the Government on the 
ground that he owned a residential 
accommodation either in his name or in 
the name’ of his wife or dependent child 
at or near the place where he was posted 
for the time teing to recover possession 
of any premises on the ground specified 
in Cl. (ff) of sub-see, (1) of S. 13 of the 
Act. The relevant part of S. 29-B of the 
Act reads thus: | 


“29-B. (1) No Civil Court shall enter- 
tain any application by a land ord being 


‘a Government employee, and who being 


in occupation of any residential premises 
allotted to him by his employer, is - re- 
quired by, or in pursuance of, an order 
made by such employer to vacate such 
residential accommodation, or in default, 
to incur certain obligations on the ground 
that he owns a residential accommoda- 
tion either in his own name or in the 
name of his wife or dependent child at 
Or near the place where he is posted for 
the time being, for the recovery of pos- 
session of any premises on the ground 
specified in clause (ff) of sub-section (1) 
of Section 13 but such application shall 
be dealt with by the Controller in ac- 
cordance with the procedure specified in 
this section. 


(2) Whenever any application is filed 
before the Controller by a landlord re- 
ferred to in sub-section (1) for the re- 
covery of possession of any premises on 
the ground specified in clause (ff) of sub- 
section (1) of Section 13, the Controller 


. shall issue summons, in the form specified 


in the Second Schedule. 


estes  @8 B88 —  ( $8808 == sof 4. 


(7) The provisions of sub-sections (2) 
(3), (4) and (6) of Section 13 shall, so far 
as may be, apply to a proceeding under 
this Chapter but nothing contained in 
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sub-section (3A) of Section 13 shall apply 
to such a proceeding. 

(8) The Controller shall, while holding 
an inquiry in a proceeding to which this 
Chapter applies, follow the practice and 
procedure of a Court of Small Causes, in- 
cluding the recording of evidence. 

(9) No appeal or second appeal shall 
lie against an order for the recovery of 
possession of any premises made by the 
Controller in accordance with the proce- 
dure specified in this section: 


Provided that the High Court may, for 
the purpose of satisfying itself that an 
order made by the Controller under this 
section is according to law, call for the 
case end pass such order in respect there- 
to as it thinks fit. 


Vetoes eee wwe ne ee 


3. Clause (ff) of sub-sec. (1) and sub- 
section (6) of 5. 13 of the Act which are 
relevant for purposes of these appeals 
read as follows:— 

“13. Protection of tenant against evic- 
tion.— (1) Notwithstanding anything to 
the contrary in any other law, no order 
or decree for the recovery of possession 
of any premises shall be made by any 
Court in favour of the landlord agains‘. 
tenant except on one or more of the fol~ 
lowing grounds, namely:— 
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section (3A), where the premises- are 
reasonably required by the landlord for 
his own occupation if he is the owner or 
for the occupation of any person for 
whose benefit the premises are held and 
the landlord or such person is not in pos- 
session of any reasonably suitable accom- 
modation; . 

(6) Notwithstanding anything in any 
other law for the time being in force, no 
suit or proceeding for the recovery of 
possession of any premises on any of the 
grounds mentioned in sub-section (1) ex- 
cept the grounds mentioned in cls. (i) 
and (k) ‘of that sub-section shall be filed 
by the landlord unless he has given to 
the tenant one month’s notice expiring 
with a month of the tenancy. 


4. The appellants resisted the peti- 
tions inter alia on the following grounds: 
(a) that the building in question did not 
belong to the first respondent and hence 
the proceedings were not maintainable; 
(b) that the notice under S. 13 (6) of the 
Act having been issued in the name of 
Sudha, Rani, there was no valid termina- 
tion of the tenancy; (c) that the respon- 
dent other than the first respondent who 
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were co-sharers and who were not Gov- 
ernment servants could not avail them- 
selves of the special procedure prescrib- 
ed under S. 29-B of the Act; (d) that the 
petitions filed before the Rent Controller 
- did not contain necessary .allegations; 
and (e) that in any event as the first re- 
sponden; herein. had retired from Gov- 
‘ernment service during the pendency of 
the petitions, no relief could be granted 
to him under S. 29-B. The-appellants in 
' two of the above appeals also contended 


that the portions of the building in their 


possession were being used for non-resi- 
dential purposes and therefore 5. 29-B 
was not applicable to them: ; 


5. The tenant involved in R. C. Case 
“No. 13, Ahmed Hussain Molla also raised 
a plea that the accommodation in his pos- 
session was non-residential in character. 
The Rent Controller accepting this part 
of his case dismissed the petition R. C. 
No. 13/77. We are not concerned in these 
apbeals with his case. He,‘ however, re- 
jected the ‘contentions of the appellants, 
‘who were tenants involved in R. C. Cases 
‘Nos. 10, 11 and. 12 of 1977 and ordered 
their eviction. Aggrieved ‘by the order 
of the Rent Controller the appellants fil- 
ed three revision petitions before the Cal- 
cutta High Court which as stated above 
were dismissed by a common judgment 
dated Aug. 27, 1980. These: appeals are 
preferred against the said judgment. 


6. Chapter VIA of the Ac; was insert- 
‘ed by W., B. Act 52 of 1976 to provide a 
special machinery for enabling an em- 
ployee of the Central or State Govern- 
ment or any local authority, who being 
in occupation of any residential premises 
allotted to him by his employer, was re- 
‘quired by such employer to vacate such 
residential accommodation or in default, 
to incur certain obligations on the ground 
: that he owned a residential accommoda- 
tion either in his own name or in the 
name of. his wife or dependent child. at 
or near the place where he was posted 


for the time.being to recover possession ` 


of any premises on the ground specified 
incl. (ff) of sub-sec. (1) of S. 13 of the 
Act. This new Chapter appears to fur- 
nish almost a complete code for that pur- 
pose. It contains only two sections . viz., 
S, -29-A and-S.:-29-B. S. 29-A of the Act 
which contains.:a non-obstante clause 
‘states that the ‚provisions of Chapter VIA 
or any rule made thereunder shall have 
effect notwithstanding anything incon- 
sistent therewith contained elsewhere 
inthe Act or in any other law for the 
time being in force. Sub-sec. (1) -of Sec- 
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tion 29-B which is the other provision 
contained in Chapter VIA of the Act ex- 
cludes the jurisdiction of ordinary civil 
courts to deal with cases. referred. to 
therein and vests it in the Controller ap- 
pointed under Chapter V of the Act. Sub- 
secs, (2) to (8) of S. 29-B of the Act lay 
down the special procedure which is al- 
most summary in character for the dispo- 
Sal of applications made.by Government 
employees in the circumstances set out 
in sub-see, “(1) for the recovery of pos- 
session of any premises on the grounds 
set out in cl. (ff) of sub-sec. (1) of.S. 13 
of the Act. The tenant:or the sub-tenants 
to whom notices are issued by the Con- 
troller cannot contest the application for 
eviction without obtaining’ the leave of 
the Controller which can be granted in 
accordance with: sub-sec. (5) of 5. 29-B. 
By sub-sec, (7) of 5. 29-B of the Act, the 
‘provisions .of sub-secs. (2), (3), (4) and 
(6) of S. 13 so far as may be, are made 
applicable to proceedings before the Con- 
troller but sub-sec. (3A) of S. 13 of the 
Act is, however, excluded from operation 
in: such cases, Sub-sec.- (9) of S: 29-B of 
the Act makes the order of the Control- 
ler final subject only to the power of the 
High Court under the proviso to that sub- 
section, by which the High Court may, 
for the purpose of satisfying itself ‘that 
an order made by the Controller under 
S. 29-B is according to law, call for the 
case and pass such order in respect there- 
to as it thinks fit. Sub-sec. (19) of S. 29-B 
confers a power of review on the Control- 
ler where no application is filed beforé 
the High Court under the proviso to sub- 


‘sec. (9) of S. 29-B. Sub-sec. (11) of Sec- 


tion 29-B provides for the framing of 
rules governing the execution of an order 
made by the Controller under S. 29-B. 
The Explanation appearing at the end of 
that section states that for purposes of 
Chapter VIA of the Act, the expression 
‘landlord being a Government employee’ 
includes an employee of the Central or 
State Government or any local -authority. 


'% The first question which arises for 
consideration in these appeals is whether 
the first respondent was entitled to get 
possession of the premises in question 
under S. 29-B of the Act at all. This con- 
tention is raised by the appellants on the 
ground that the premises in  questior 


which stood in the name of his wife actu- 


ally belonged to her and that S. 29-B was 
applicable only to cases where the resi- 
dential accommodation in question truly 
belongs to the Government employee and 
is standing in his own name or nominally 
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in. the name of his wife or dependent 
child. It is urged on behalf of the appel- 
lants that since the finding of the High 
Court is that the premises in question 
belonged to the wife of the first respon- 
dent, the eviction petitions filed were 
liable to be dismissed. On the other hand 
it is urged on behalf of the respondents 
that the question of title to the property 
in question is foreign to the scope of a 
proceeding before a Controller who has 
to dispose of the matter in a summary 
way and that the Government employee 
acquires a right to resort to Chapter VI 
of the Act by mere service of a notice on 
him by his employer requiring him to 
vacate any residential accommodation 
provided for by the employer or in de- 
fault to incur certain obligations on the 
ground that he owns a residential accom- 
modation in his name, or in the name of 
his wife or dependent child, near the 
place where he is posted. It is urged that 
since in this case a notice containing a 
statement which satisfies the require- 
ments of sub-sec. (1) of $. 29-B of the 
Act had been served on the first re- 
spondent, no enquiry is called for on the 
question of title. In the alternative, it is 
urged on behalf of the respondents that 
even granting that the issue:relating to 
title can be raised, the respondents have 
established that the premises in question 
belonged to the first respondent though 
it stood in the name of his wife. It is 
further urged that the finding of the High 
Cour: on the question of title is not sus- 
tainable and that they are entitled to 
raise that plea in support of the judg- 
ment of the High Cour! which has gone 
in their favour, In the circumstances of 
this case we feel that it is not necessary 
to go into the questions whether the 
question of title to the premises is relev- 
ant at all and if it is relevant, whether 
it.can be gone into by the Controller. 
We shall assume for purposes of these 
appeals (but without deciding) that as 
contended on behalf of the appellants, a 
Government employee can succeed, 
where the building stands in the name of 
his wife or depen dent child, only if. he 
establishes that he is himself its true 
owner and that the building is only no- 
minally standing in the name of his wife 
or dependent child, as the case may be. In 
the instant case it is to be noted 
on the date of the petitions before the 
Controller, the wife of the first respon- 


dent had died. Even granting that she was. 


the owner of the building in 
the first respondent had become 


question, 
its co- 
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owner ‘along with his children. The order 
asking him to vacate the Governmen: 
accommodation issued earlier had not 
been withdrawn and was still in force 
even on the date of the petition. He was, 
therefore, entitled to maintain the peti- 
tions as he otherwise satisfied the re- 
quirements of the law. Such a petition 
had to be filed before the Controller as 
the civil cour; had no jurisdiction to try 
it. As held by this Court in Kanta Goel 
v. B. P. Pathak, (1977) 3 SCR 412: (AIR 
1977 SC 1599) even though the first re- 
Spondent was a co-owner, he was as 
such an owner of the entire property as 
any sole owner of the property and own- 
ed every part of the composite property 
along with others and he could file the 
petitions. In Sri Ram Pasricha v. Jagan- 
nath, (1977) 1 SCR 395: (AIR 1976 SC 
2335) which was a case arising under the 
Act this Court had expressed the same 
view. The first respondent as an heir 
could avail of the benefit of the notices 
issued in the name of his wife under 
S. 13 (8) of the Act which she was entitl- 
ed to issue the object of which was only 
to give previous intimation to the ten- 
ants that eviction petitions would be fil- 
ed against them. There was no need to 
issue fresh notices after her death. Hav- 
ing regard to the peculiar features of 
the case, we do not consider that there is ` 
any infirmity in the petitions filed for 
the, eviction of the appellants. Any other. 
view would defeat the very object of 
Chapter VIA of the Act. 


8. The only other ground urged on 
behalf of the appellants is that since the 
first respondent had retired during the 
pendency of these proceedings, he had 
lost his right to prosecute the petition 
under S. 29~B of the Ac: as he was no 
longer a Government employee. This con- 
tention again is.untenable as a. petition 
duly filed under the circumstances stated 
above cannot be defeated on the ground! 
that the Government employee has retir- 
ed subsequently. (See Nihal Chand v. 
Kalyan Chand, (1978) 2 SCR 183: (AIR 
1978 SC 259) per Tulzapurkar, J. which 
was a case under S. 14-A of the Delhi 
Rent Control Act). 


9. It is no: the contention of the ap- 
pellants that the respondents had not 
established that. the premises were rea- 
sonably required by them for their own 
occupation and they were not in posses- 
sion of any other reasonably suitable 
accommodation. It is unfortunate that. 
eyen the so-called summary remedy pro- 
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vided by the statute has taken nearly 
four years. . 

. 10. We do not find any error in the 
decisions of the Controller and the High 
Court which calls for our interference 
under Art. 136 of the Constitution, 

11. In the result, the appeals fail and 
are hereby dismissed. There shall, how- 
ever, be no order as to costs, 

Appeals dismissed. 
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O. CHINNAPPA REDDY, A. P. SEN 
- AND BAHARUL ISLAM, JJ. 


Writ Petns. Nos. 4839 to 4845 and 3833- 
3834 of 1981, ‘D/- 4-9-1981. 

M/s. Krishan Lal Praveen Kumar and 
others ete., Petitioners v. State of Rajas- 
' than and others ete., Respondents. 

And 

M/s. Mohan Lal Lila Dhar and another, 
Petitioners v. State of Rajasthan and 
others, Respondents. 

(A) Essential Commodities Act (10 of 
1955), S. 3 (1) (d) — Rajasthan Wheat 
(Export Control) Order (1981), Pre. — 
Wheat conirol order restricting export of 
wheat from the State is not violative of 
Art. 19 (1) (g). (Constitution of India, 
Arts. 19 (1) (g), (6) and 302). 


Wheat Control Order does not impose 
unreasonable restriction on freedom of 
trade, commerce or intercourse between 
one State and another and the same hav- 
ing been issued with prior concurrence 
of Central Government, is not open to 
challenge. | (Para 5) 
The restriction on the export of wheat 
from Rajasthan is clearly a reasonable 
restriction within the meaning of Arti- 
cle 19 (6) and is required in the public 
interest as contemplated by Art. 302 of 
the Constitution. Under Art. 302. 


or intercourse between one State and 
another or within any part of the terri- 
tory of India as may be required in the 
public interest. The Essential Commodi- 
ties Act which is an Act to provide, in 
the interests of the general public, for 
the control of production, supply and dis- 
tribution of trade and commerce in ‘cer- 
tain commodities is, without doubt, such 
a law as contemplated by Art. 302 of the 
Constitution. If the Wheat (Export Con- 
trol) Order, 1981 is authorised by the pro- 
visions of the Essential] Commodities Act, 
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liament may by law impose such restric- , 
tion on the freedom of trade, commerce _ 
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it has to be held perfectly valid. S. 3 (2) 
(d) enables the Central Government to 
make an order providing “for regulacing 
by licence, permits or otherwise the 
storage, transport, distribution, disposal, 
acquisition, use or consumption of, any 
essential commodity’. S. 5 empowers the 
Ceniral Government to delegate its power 
under S. 3 to the State Government. By 
various orders made from time to time, 
the Central Government has delegated 
such power to the State Government. By 
notification GSR No. 800 dated June 9, 
1979, the Central Government has dele- 
gated to the State Government ils powers 
to make orders to provide for the mat- 
ters specified in cls. (a), (b), (c), (d), (e), 
(£), (h), (i) and (ii), G) of S. 3 (2) in rela- 
tion to foodstuffs subject to certain con- 
ditions. One of the conditions is that in 
regard to distribution or disposal of food- 
stuffs to places outside the State or in re- 
gard to regulation of transport of any 
foodstuffs under cl. (d) the State Govern- 
ment should obtain prior concurrence of 
the Central Government. (Para 5) 


(B) Essential Commodities Act 
1955), S. 3 — Rajasthan Trade Articles. 
(Licensing and Control) Order (1980), 
Cl, 18 — Notification under, prescribing 
quantity of wheat to be possessed at one 
time — It'is reasonable restriction. (Con- 
stitution of India, Art. 19 (6).) 


The notification under Cl. 18 providing- 
for the maximum quantity of wheat 
which may be possessed by any dealer at 
any one time is clearly designed to pre- 


(10 .of 


. vent hoarding of foodgrains and is cer- 
‘tainly a reasonable restriction within the 


meaning of Art. 19 (6) of the Constitu- 
tion. (Para 6). 


(C) Essential Commodities Act 
1955), S. 3 — Rajasthan Trade 
(Licensing and Control) Order (1986), 
Cl. 18 — Notification under, prescribing 
200 quintals of wheat to be possessed at 
a time by a dealer — Implications of. 


(10 of 
Articles 


The notification merely fixes “a maxi- 
mum limit of 200 quintals of wheat to be 
possessed by a dealer at any. one time.” 
“At any one time” can only mean ‘at only 
given point of time’. It does not mean that 
if a dealer was in possession of 200 quin- 
tals at 10 a.m. and sold 120 quintals be- 
tween 10 a.m. to 12 noon, he is barred 
from purchasing 120 quintals after 12 
hoon so as to make up the 200 quintals. 
All that is necessary is that he should 
not have in his possession at any one 
time more.than 200 quintals: (Para 6) 
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CHINNAPPA REDDY, J.:—. In these 
petitions under Art. 32.of the Constitu- 
tion of India the pe:itioners seek to ques- 
tion the validity of the Rajasthan Wheat 
(Export Controli) Order 1981 and that of 
a notification issued under the Rajasthan 
Trade Articles (Licensing & Control)’ 
Order, 1980. ; 


2. The. Rajasthan Wheat (Export Con- 
trol) Order purports to prohibit the ex- 


Chronological Paras 
(1963) 1 SCR 491: 
a -2 


port of wheat from any place within the . 


State of Rajasthan to any place outside 
. the State.except under and. in accordance 
with a permit issued by the State Gov- 
ernment or any officer authorised by the 
State Government in that behalf. The 
Submission of-the learned counsel for the 
peticioners was that the control | order 
- banned the export of wheat. from a place 
within the State of Rajasthan to a place 
outside the State of Rajasthan and, there- 
fore, it contravened the provisions of the 
Constitution which guaranteed 
of trade, commerce ` and intercourse 
throughout the territory’ of India. © Ac- 
cording to. the learned counsel it might 
be open: to Parliament to make a law 


banning’ such export from one State to. 


other States but it- could not be done by 
the State Government in the exercise of 
a delegated power under the Essential 
Commodities Act, Reliance was placed on 
a decision of this Court.. in The Auto- 
mobile -Transpcrt (Rajasthan). Ltd. v. 
State of, Rajasthan, (1963) 1 SCR 491: 

(AIR 1962 SC .1406). In any’ case it was 
argued that the Control Order was not 
au:horised by the terms of the Essential 
Commodities Act. It was also submitted 
that there was. an infringement. of the 
fundamental right guaranteed by. Arti- 
cle 19 (1) (g) of the ‘Constitution. 


.3. The notification banning a dealer 
from possessing more than 200 quintals 
of wheat at anyone timie; issued under 
Cl. 18 of the Rajasthan Trade - Articles 
(Licensing & Control) Order,- 1880, was 
questioned on the ground: that it infring- 
ed the fundamental right guaranteed by 
Art. 19 (i). (g). of the Constitution, It 
was also, urged that the Officers of the 
State of Rajasthan were misinterpreting 
the notification and 
dealers from purchasing any wheat in 


the course of a day if at some point of. 


time in the course of the day the dealer 
was in possession.of 200 quintals though, 
later in the day the quantity in his pos- 


M/s. Krishan Lal Praveen Kumar v. State of Rajasthan © 


freedom 


preventing the. 
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session might have gone far below 200 
quintals as a result of te transactions 
of the day. j 


4, We do not find any substance in | 
any of the submissions made before us 
except in regard to the interpretation of 
the notification fixing the maximum 
quantity of wheat permitted to be posses~ | 
sed by a dealer at any one time. 


5. In the first place it is not correct 
to say that the Rajasthan Wheat (Export 
Control) Order, 1981 imposes a total ban 
on export of wheat from the ‘State of 
Rajasthan. What it does is to regulate 
the export of wheat by prohibiting it 
except under and in accordance with a 
permit issued by the State Government. 
We do not mean to say.that regulation 
may not under certain circumstances in- 
clude total ban having regard to the 
exigencies of production, demand and dis- 
tribution. In the present case the aim 
and object of the Control Order is appa- 
rent. [It is obviously to conserve the 
wheat produced in the State of Rajasthan 
for effective distribution to the people of 
the State who need them, at reasonable 
price and to prevent the sky-rocketing 
of the price of wheat within the State 
of Rajasthan. The res:riction on the ex- 
port of wheat from Rajasthan is clearly 
a reasonable restriction within the mean> 
ing of Art. 19 (6) of the Constitution and 
is, required in the public interest as con- 
templated by Art. 302 of the Constitution. 
Under Art. 302 of the Constitution Par- 
liament may by law impose such restric- 
tion on the freedom of trade, commerce 
or intercourse between one State and an- 
other or within any part of the territory 
of India as may be required in the. public 
interest. The Essential Commodities 
which is an Act to provide, in the 
terests of the general public, for the con- 
trol of production, supply and distribu- 
tion of trade and commerce in certa‘n 
commodities is, without doubt, such a law 
as contemplated by Art. 302 of the Con- 
stitution. If the Rajasthan Wheat (Export) 
Control) Order, 1981 is authorised by the 
provisions of the Essential Commodities 
Act, it has to be held perfectly . valid. 
S..3 (2) (d) enables the Central Govern- 
ment. to-make an order providing “for re- 
gulating by licences, permits or other- 
wise the storage, transport, distribution, 
disposal, acquisition, use or consump‘ion 
of, any essential commodity”. Sec. 5 em- 
powers the Central Government to dele- 
gate its power under Sec. 3 to the State 
Government. -By various orders - made 
from time to time, the Central Govern-! 
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,fment has delegated such power to the 
State Government. By notification GSR 
No. 800 dated June 9, 1979, the Central 
Government has delegated to the State 
Government its powers to make orders. 
to provide for the matters specified in 
clauses (a), (b) (c) (d), (e),  (f), (h), 
(i), Gi), (j) of S. 3 (2) in relation to food- 
stuffs subject to certain conditions. One 
of the conditions is that in regard to dis- 
tribution or disposal, of foodstuffs to 
places outside the State or in regard to 
regulation of transport of any foodstuffs 
under cl. (d) the State Government 
should obtain prior concurrence of the 
Central Government. In our ` view thé 
Rajasthan Wheat (Export Control) Order 
1981 is an order which 
transport, distribution, disposal of an 
_ Essential Commodity, clearly . falling 

within ‘and authorised by cl. (d) of S. 3 (2) 
of the Essential Commodities Act. The 
preamble to the order recites that the 
prior’ concurrence of the Central Gov- 
ernment had been obtained. Nothing has 
been shown ‘to us to indicate that the 
concurrence ‘of the Central ~Government 
had not been so obtained. It was also sub- 
mitted that the control order did not pro- 
vide for a machinery for’ obtaining a 
‘permit. That is not correct. ‘The Control 
Order provides that a permit for export 


of wheat should be obtained from a State . 


Government or any officer authorised by 
the State Government’ in this behalf In 
our view the Rajasthan Wheat. (Export 
Control) Order is not open. to challenge 
on any of the grounds raised by -the peti- 
tioners. © .. ^ 


6. The notification aodan for the 
maximum quantity of wheat which may 
be possessed by any dealer at any one 
time is clearly designed to. prevent 
hoarding of foodgrains and is certainly 
a reasonable restriction within the mean- 
mg of Art. 19 (6) of. the Constitution.: It 
is authorised by cl. 18 of the Rajasthan. 
Trade Articles (Licensing ®& Control) 
Order, 1980, made in exercise of the 
‘powers conferred by Sec. 3 of the Essen- 
tial: Commodities Act. This notification 
also had the prior concurrence of the 
Central. Government. The learned coun- 
sel for the petitioners urged that the noti- 
fication was being misinterpreted in - the 
manner mentioned earlier. The notifica- 
tion merely fixes “a maximum limit of 
200 quintals of wheat to be possessed. by 
a dealer at any one time”, ‘At any one 
time’- can only mean at only given point 
of time. It does not mean that if a dealer 
was in possession of 200 quintals at 10 
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a.m. and sold 120 quintals between 10 
a.m. and 12 noon, he is barred from pur- 


chasing 120 quintals after 12 noon so as 


to make up the 200 quintals. All that -is 
necessary is that he should not. have in 
his possession at any one time more than 
clarification the 
Writ Petitions are dismissed. 

' Order accordingly. 


’ AIR 1982 SUPREME COURT 3t 


' (From: Bombay) 


D. A. DESAI AND BAHARUL 
ISLAM, JJ. 


Criminal Appeal No. 442 of 1981, 
a 1981. 


Rajaram Govind Gavade, Appain V. 
State of Maharashtra, Respondent. 


D/- 


Penal Code (45 of 1860), S. 300. — Con- 
viction for offence under — Accused rais- 
ing plea of acting under grave and sud- 
den provocation — Sessions Judge nega- 
tiving the plea after full discussion — 
Absence of any discussion of this plea in 
judgment of High Court — The question 
involved being a mixed question of law 
and facts and there being only one ap- 
peal on facts to High Court, High Court 
must have given its finding on the plea 
we udgment of High Court set aside and 
case remitted to High Court for disposal 
according to’ law in interest of justice. 

(Para 2) 


DESAI, J.:—— Special leave to appeal 
granted. 


2. The only defence in this case put 
forward in the Sessions Court was that 
the accused acted under grave and sud- 
den. provocation having. been enraged on 


finding that his wife Jayashree had de- 


viated from the path of virtue and she 
had become pregnant on account of her 
illicit intimacy with Jayaram son of 
P. W. Rukmini. Undoubtedly the learned 


Sessions Judge has fully considered this 


defence and rejected the same. However, 
upon a conviction in a criminal trial on 
a charge of murder under S. 302, there 
is only one appeal on facts. That appeal 
lies to High Court. Accused: preferred 


an appeal. The High Court dismissed the 


appeal preferred by” the. appellant in 
limine after making a brief laconic 
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order. And in this order, -this defence 
Suggested, is conspicuously silent by its 
absence. Grave and sudden provocation 
is a mixed question of law and facts. It 
was incumbent upon the High Court to 
examine that defence and record its own 
findings on the point. Mr. O. P. Rana is 
right in saying that this Court can look 
into this evidance and examine the de- 
fence. Mr. Rana also feels that it would 
be a mere formality to remand: the case. 
Maybe, he may be right. The fact, how- 
ever, remains that an accused convicted 
upon a charga of murder punishable 
under S. 302, LP.C. has only one appeal 
on facts to the High Court. It is open 
to the High Court to reject the defence 
version after applying its mind to it, and 
to reject it after setting out its reasons 
on points whicn are shown to be arguable. 
In this case, the only point which is 
being stressed is that the case is covered 
by exception one to Sec. 300. There is 
not even whisper of it in the judgment 
of the High Court. Therefore in the in- 
terest of justica, we set aside the judg- 
ment of the High Court and remit the 
appeal to the High Court for disposal 
according to law. 


- -L-T. Commr., 


3. Appeal allowed to that extent only. 
Appeal allowed. 


AIR 1982 SUPREME COURT 32 
(From: 1973 Tax LR 1228 (Guj)) 
R. S. PATHAK AND 
E. S. VENKATARAMIAH, JJ. 


Civil Appeals Nos. 923-925 of 1973, D/- 
7-4-1981. 


Commissioner of- Income-tax, Guja- 
ra: III, Ahmedabad, Appellant v. Ahmeda- 
bad Rana Caste Association, Ahmedabad, 
Respondent. 


Income-tax Act (43 of 1961), Ss. 11 and 
256 — Constitution of India, Art. 133 — 
Income of association — Exemption — 
Reference to High Court — High Court 
after considering entire matter at length 
in the light of prevailing case law hold- 
ing that income derived by association 
was applied entirely to charitable and 
religious purposes — Held, there were 
no reasons for interference by the Sup- 
reme Court: 1973 . Tax LR.. 1223 (Guj); 
Affirmed, i {Para 3) 
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Gujarat v. Ahmedabad Rana Caste Assocn, 


. *Reported in 1973 Tax LR 1228- 


RA td eea. 


ALR. 


PATHAK, J.:— These appeals by certi- 
ficate granted by the High Court of Guja- 
rat are directed against the judgment of 
the High Court delivered on 29/30-6-1972* 
on the application of Section 4 (3) (i) of 


the Income-tax Act, 1922 and Section: 11 


of the Income-tax Act, 1961. 


2 The assessment years involved are 
1960-61, 1961-62 and 1962-63 (the corres- . 


ponding accounting periods being the 
financial years ending 31-3-1960, 31-3- 
1961 and 31-3-1962 respectively). The 


Income-tax Officer held that the respon- 
dent was not entitled to the benefit under 
pec, 4 (3) (i) of the Act of 1922 in respect 
of the first assessment year and under 
section 11 for the assessment years 1961- 
62 and 1962-63. The Income-tax Officer 
proceeded on the view tha: the objects for 
which the respondent association was 
constituted contained certain clauses 
which permitted the respondent to apply 
the income to purposes which were not 
wholly charitable. The Appellate Assist- 
ant Commissioner maintained the order 
of the Income-tax Officer. But the In- 
come-tax Appellate Tribunal took an 
entirely contrary view and held that the 
respondent was entitled to the exemp- 
tion claimed by it. Upon a reference 
made at the instance of the Commissioner 
of Income-tax, Gujarat the Appellate 
Tribunal referred the following ques- 
tion for the opinion of the High Court: 


“Whether on the facts and in the cir- 
cumstances of the case the income of 
the assessee trust is exempt under Sec- 
tion 4 (3) (i) of the Income-tax Act, 1922 
and Section 11 of the Income-tax Act, 
1961?” 

3. Before the High Court the contro- 
versy centred around sub-cls. (4) and (5) 
of Cl. 3 of the Memorandum of Associa- 
tion of the respondent association as well 
as sub-cl. (4) of Cl. 8. The High Court 
after considering the entire matter at 
length in the light of the prevailing case 
law has found that the - objects sufi- 
ciently control the application of the in- 
come derived by the respondent associa- 
tion to purposes which can be described 
as entirely religious and charitable. 


4. After hearing learned counsel for 
the parties we see no reason for inter- 
fering with the judgment of the High 
Court. The appeals are dismissed. Costs 
in one set. 

“Appeals aiemisseal 
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others, Petitioners v, State of U. P. and 
others, Respondents. 
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(r) M/s. Mangal Sen Ram Gopal Sikan- 
dra Rao etc. etc., Petitioners v. State of 
U. P. and others, Respondents, 

(s) M/s. Adarsh Vyapar Mandal, Peti- 
State of U. P. and others, 
Respondents. 
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Petitioners v. State of U. P. and others, - 
Respondents. 

(u) M/s. Darshan Lal Santosh Kumar 
and others etc., Petitioners v. State of 
U, P. and others, Respondents. 

(v) M/s. Siya Ram Girish Chandra and 
another, Petitioners v. State of U. P. and 
others, Respondents. ) 

B. Restriction On Quantum Of Food- 

grains Which Can Be held: - 


(a) M/s, Ashavani Kumar Mahesh Ku- 
mar Malani etc. ete., Petitioners v. Union 
of India and another, Respondents. 
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(b) Jagan Nath Shri Bhagwan and 
others, Petitioners v. Union of India and 
others,- Respondents. 

(oð M/s. Phudan Lal. Pyare Lal and 
others, ete, eic, Petitioners v, State of 
U. P. ‘and others, Respondents, 

(a) M/s. Jai ‘Kishan Vinod Kumar ete. 
etc., Petitioners v, State of U. P, and 
others, Respondents. 


(e) M/s. Aggarwal Trading Co. etc. ete., 
Petitioners v. State of U. P. -and others, 
Respondents. - 

(f) M/s. Keshri Chand Udai Chand and 
others, Petitioners v. Union of India and 
others, Respondents. 

(g) M/s. Mansa Ram Puran Mal and 
others, Petitioners v. State of Haryana 
and others, Respondents, 


(A) Constitution of India, Arts. 162; 19 
(0) (g) & (6), 301, Sch. 7, List 3, Entry 33 
— Executive power of State — Scope of 
— Enactment of Essential Commodities 
Act, 1955 -— Exercise of concurrent juris- 
diction by Parliament under Entry 33 —~ 
State Legislature, not deprived of its jur- 
isdiction — Executive power of State is 
co-extensive with its législative power — 
Teleprinter message to secure compli- 


ance with orders under Act — Valid — 


(G) Essential Commodities Act (1955), 
S. 3 — (ii) Words and Phrases —— Search 
and Seizure). 


The State in exercise of its executive 
power is charged with the duty and the 
. responsibility of carrying on the general 
administration of the State. So long.as the 
State Government does not go against the 
provisions of the Constitution or any law, 
the width and amplitude of its executive 
power cannot be circumscribed. If there 
is no enactment covering a -.particular 
aspect, certainly the Government can 
carry on the administration by issuing 
administrative directions or instructions, ~ 
until the legislature makes a law in that 
behalf AIR 1955: SC 549 and. AIR 1974 SC 
1232, Foll.. (Para 20) 


The Essential Commodities Act, 1955 
was enacted by Parliament in exercise of 
concurrent jurisdiction under. Entry 33, 
List III of the Seventh Schedule to the 
‘Constitution as amended by the Consti- 
tution (Third Amendment) Act, 1954. The 
exercise of such concurrent jurisdiction 
would not deprive the State legislature of 
its jurisdiction thereunder, The executive 
power of. the State being co-extensive 
with its legislative power under Enty 33, 


List IH, it relates to all matters covered” 


by the subject “foodstuffs” trade and 
commerce in, and the production, supply 
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A.L R. 


and distribution .thereof. This is, of 
course, subject to the limitation contain- 
ed in Proviso to Art. 162. (Para 22) 

The executive power of “search and 
seizure” is a necéssary concomitant of a 
welfare State, It tends to promote tha 
well-being of the nation. Many questions 
arising in the field of search and seizure 
are factual in nature. Just as inter-State 
trade and commerce must pay its way and 
be subject to taxation, persons engaged 
commerce 
are equally subject, to all regulatory — 
measures, There is no reason why the 
check-posts or barriers set by the. State 
Government under S. 28 of the U. P. 
Sales Tax Act, 1948, cannot be utilised 
as a machinery for due observance of the 
laws, e.g. for verification and control of 
movement of wheat by traders on pri- 
vate account from the State -of Uttar 
Pradesh to various other States. 

j (Paras 23, 24) 

When a teleprinter message from U. P. 
Secretariat in the nature of executive 
instructions of ‘the State „Government to 
the Regional Food Controllers- was issued 
in order to secure compliance with the 
Orders under Essential Commodities Act 
Le. U. P. Foodgrains Dealers (Licensing 
and Restriction on Hoarding)- Order, 1976 
and the U. P. Foodgrains © (Procurement 
and Regulation of Trade) Order, : 1978 
conveying the policy decision of the Gov- 
ernment about movement of wheat by 
traders on private accounts to outside 
districts, the teleprinter message being a 
direct sequel to the Centre’s directives 
was obviously meant to subserve the ob- 
ject of the Legislation. and were in pub- 
lic interest, (Para 25) 

(B) Constitution of India, ~ Arts. 19 (1) 
(zg) and (6), 301, 302, 162 — Individual’s 
rights of freedom and freedom of inter- 
State trade as against national interest — 
Duty of Court — “Reasonable restric- 
tion” — Meaning of — Regulatory mea- 
sure to prevent priee rise in wheat and 
its outflow — Held, to be in interest of 
general public. 


The quintessence of our Constitution is 
the rule of law. The State or its execu- 
five officers cannot interfere with ‘the. 
rights of others unless they can point to 
some specific rule of law which auth- 
orises their acts, There can be no doubt 
that. the Essential Commodities Act, 1955, 
is a “law” within the meaning of Art. 302 
of the Constitution imposing reasonable 
restrictions on the right to carry on trade 
and commerce as guaranteed by Art. 19 
(1) (g) and Art. 301 of the Constitution, 
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“The object of the Act is to provide, in 
the interests of the general ‘public, for 
the control,.production, supply and dis- 
tribution of, and trade and commerce, in 
certain essential commodities, 
Í (Paras 27, 28) 
The fundamental right to carry on 
trade or business guaranteed under Arti- 
cle 19 (1) (g) or the freedom of inter- 
State trade, commerce and intercourse 
under Art. 301 of the Constitution, has 
its own limitations, The liberty of an in- 
dividual to do as he pleases is not abso~ 
lute. It must yield to the common good, 
The Court must balance the individual’s 
rights of freedom of trade under Art. 19 
(1) (g) and the freedom of inter-State 
trade and commerce under Art. 301 as 
against the national interests. Such a 
limitation is inherent in the exercise of 
those rights, (Paras 32, 34) 


The expression “reasonable restriction” 
signifies that the limitation imposed on a 
person in enjoyment of the right should 
not be arbitrary or of an excessive na- 
ture, beyond what is required in the in- 
terests of the public, The test of reason 
ableness, wherever prescribed, should be 
applied to each individual statute impugn- 
_ed, and no abstract standard, or general 
pattern of. reasonableness can be laid 
down as applicable in all cases; The re- 


striction which arbitrarily or excessively . 


invades the right cannot be said to con- 
tain the quality of reasonableness and 
unless it strikes a proper balance be- 
tween the freedom guaranteed in Art. 19 
(1) (g) and the social control permitted 
by cl, (6) of Art, 19, it must be held to 
be wanting in that quality. (Para 33} 


Although Art, 301 guarantees that 
trade, commerce and intercourse through- 
out the country shall be free, the right to 
carry on inter-State trade and commerce 
may be subject to reasonable restrictions 
in ‘the interests of the general ‘public, 
Subject to the provisions of Part XIII, no 
restrictions can be imposed upon the flow 
of trade, commerce and intercourse, not 
only between one State and another, but 
between any two points within the terri-. 
tory of India whether any State border 
has to be crossed or not, (Paras 35, 37) 

Where by a teleprinter message to Re- 
gional Food Controllers the State Gov- 
ernment issued instructions requiring 


‘verification and endorsement by concern= ` 


ed Marketing Officer, of stock of wheat 
moving to other States or from one dis- 
trict to another and further requiring 
physical verification at the check-posts on 
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the State’s borders, these steps being de- 
signed to. prevent price rise in wheat and 
to prevent.its outflow it could .not be 
said that they did not contain quality of 
reasonableness or were not in the in- 
terest. of general public, more so when 
the whole object was to ensure that the 
wholesale dealers did not corner stocks 
of wheat for the purpose of speculation. 
Even if these requirements. are construed 
to be a “restriction” on the inter-State or 
intra-State trade, the limitation so im- 
posed on the enjoyment of the right can- 
not be considered to be arbitrary or of an 
excessive nature. Nor can it be said that 
such restrictions do not satisfy the test 
of reasonableness, (Paras 34, 37, 50) 


(C) Constitution of India, Art. 32 — Na- 
ture of and scope of proceeding under — 
Question of fact — Writ petitions against 
seizure of foodgrains =~ Question whe- 
ther seizure was for any contravention of 
any Order under S. 3 of Essential Com- 
modities Act —~ Question determinable 
by Additional District Magistrate (Civil 
Supplies) — Facts controverted — Peti- 
tioners have no right to relief under Arti- 
tle 32 — Transaction still to be proved 
= Supreme Court cannot act on docu- 
ments. ({i) Essential Commodities Act 
(1955), S. 3 — {ii) U. P. Foodgrains Dea- 
lers (Licensing and Restriction on Hold- 
ing) Order (1976), Cl. 14 — {iii) U.. P. 
Foodgrains (Procurement and Regulation 
of Trade) Order (1978), CL 6) 

(Paras 40, 43) 


(D) ‘Constitution of India, Arts, 162, 
300A ~~ Executive power of State under 
Art, 162 =- It is subject to Art. 300A — 
Word “law” == Meaning of. (Words and 
Phrases— “Law”), 


The State Government cannot whila 
faking recourse to the executive power 
of the State under Art. 162, deprive a 
person of his property. Such power can 
be exercised only by authority of law 
and not by a mere executive fiat or order. 
Art. 162, as is clear from the opening 
words, is subject to other provisions of 
the Constitution, It is, therefore, neces- 
f$arily subject to Art, 300A, ‘The word 
“law” in the context of Art. 300A must 
mean an Act of Parliament or of a State 
Legislature, a rule, or a statutory order, 
having the force of Jaw, that is positive 
or State-made law, The effect. of the 
Constitution (Fourth) Amendment Act, 
1955, is that there can be no “depriva- 
tion” unless there is extinction of the 
right to property. (Obiter). 

(Paras 41, 42) 
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(E) Constitution of India, Arts 19 (1) 
(zg), 14 — Essential Commodities Act 
(1955), S. 3 — U. P. Foodgrains (Procure- 
ment and Regulation of Trade) Order 
(1978), Cl. 4 (as amended by Notification 
Pard 21-4-81) —=- Cl. 4 as amended is 
valid, 


Where a notification of U, P. Govern- 
ment dated 21-4-81 amending C], 4 of the 
U, P, Foodgrains (Procurement and Re- 
gulation of Trade) Order, 1978 has fixed 
maximum limit of wheat permitted to be 
possessed by a wholesale dealer and a 
commission agent at 250 quintals at any 
time, the restriction imposed by the State 
Government is neither arbitrary nor ex~ 
cessive, It is neither violative of Art, 19 
(1) (g) nor Art, 14, The fixation of the 
stock limit of wheat to be possessed by 
wholesale dealers, at any time, at 250 
quintals is an important step taken by. 
the State Government to obviate hoard- 
ing and black-marketing in wheat which 
is in short supply, It is hardly necessary to 
emphasise the extent and urgency of the 
evil sought to be remedied thereby. The 
underlying idea is that the wholesale 
dealers should be allowed to continue 
their trading activities within reasonable 
limits, The fixation of stock limit at 250 
quintals implies that wholesale dealers 
can have at any time, in stock, a wagon- 
= load of wheat, The expression “at any 
Sime” means that a wholesale dealer 
should not have in stock more than 250 
quintals at a time, But there is nothing 
to prevent a wholesale dealer from en- 
tering into a series of transactions dur- 
ing the course of the day, (Para 48) 

To obviate hoarding and blackmarket- 
Ing in foodstuffs, the State Government 
has promulgated the Order, It introduc- 
@s a system of checks and balances to 
achieve the object of the legislation, ie, 
fo ensure equitable distribution and 
availability of essential commodities at 
fair prices. It cannot be said that looking 
fo the prevailing conditions, the imposi- 
tion of such restrictions does not satisfy 
the test of reascnableness, Nor can it 
be-said that the fixation of such stock 
timit is arbitrary or irrational having no 
nexus to the object sought to be achiev- 
ed and is, therefore, violative of Art, 14. 

l (Para 49) 
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A. P. SEN, J.:——- The issue in this and 
the connected 505 petitions under Art. 32 
of the Constitution is of far-reaching 
significance, It raises questions of the 
highest importance as to the scope and 
extent of the executive power of the 
State under Art. 162 of the Constitution, . 
in relation to regulation and control of 
trade and commerce in foodstuffs. It 
necessarily involves a claim by the peti- 
wholesale dealers of 
foodgrains that the exercise of such gov- 
ernmenital power conflicts with the rule 
of law and is in flagrant violation of the 
freedom of trade, commerce and. inter- 
course guaranteed under Art. 301 of the 
Constitution and the. fundamental right 
to carry on trade and business guaranteed 
under. Art, 19 (1) (g) of the Constitution. 
These petitions fall into two distinct and 
separate categories, one by the wholesale 
dealers of foodgrains from the Union 
Territory of Delhi and the neighbouring 
States of Punjab and Haryana, and the 
other by the wholesale dealers of food- 
grains from the State of Uttar Pradesh, 


2. The short question that falls for 


T - consideration in some of the writ peti-. 
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tions by wholesale dealers of foodgrains 
from the Union Territory of Delhi and 
the State of Punjab - and Haryana is, 
whether the action of the State Govern- 
ment of Uttar Pradesh in setting up 
check-posts on its borders and the stop- 


page. and seizure of wheat im 
transit through the State of 
Uttar Pradesh during the course 


of intér-State trade and commerce to 
various destinations in the States of 
Madhya Pradesh and Maharashtra at the 
check-post at Saiyan on the border be- 
tween the States of Uttar Pradesh and 
Madhya Pradesh on the strength of its 
instructions conveyed by its teleprinter 
message dated March 31, 1981, was in 
violation of Art. 301 of the Constitution. 


- 3. In a majority of the writ petitions 
by wholesale dealers from the State of 
Uttar Pradesh, two questions arise, (1) 
whether Notification No. P-XXIX-Food- 
5-5(42)/80 dated April 21, 1981, issued by 
the State Government of Uttar Pradesh, 
in exercise of the powers conferred by 
S. 3 read with S. 5 of the Essential Com- 
modities Act, 1955 (hereinafter referred 
‘to as the Act), by which cl. 4 of the 
‘Uttar Pradesh Foodgrains (Procurement 
and Regulation of Trade) Order, 1978, 
has been amended, providing that no 
wholesale dealer, commission agent or a 
‘retailer shall have in stock. wheat more 
than 250 quintals, 250 quintals and 20 
guintals respectively, at any time, in- 
fringes the fundamental right to carry on 
trade or business guaranteed under Arti- 
cle 19 (1) (g); and (2) whether the gov- 
ernmental instructions conveyed by its 
„teleprinter message dated March 31, 1981, 
placing restrictions ‚on movement of 
| wheat by traders on private account from 
‘the State of ‘Uttar Pradesh to various 
other States and on inter-district move- 
ment of wheat within the State, were in 
breach of the fundamental right under 
Art. 19 (1) (g) read with Art. 301 of the 
Constitution, 


4. The following are the facts and 
circumstances so far as necessary to show 
as to how the legal questions are present- 
ed. It would be convenient first to deal 
with the writ petitions filed by the 
‘wholesale dealers of foodgrains from the 
‘Union Territory of Delhi and the States 
of Punjab and Haryana seeking a decla- 
ration. that the impugned action of. the 
State Government of Uttar Pradesh in 
setting up check-posts on the borders of 
the State and directing seizure of wheat 
in transit through the State, on the 
strength of the impugned teleprinter 
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message; conflicted with the guarantees 
of inter-State trade and commerce dealt 
with by Art. 301 of the Constitution. 


5. Facts in all these cases are more 
or less similar, The petitioners who are 
wholesale dealers of foodgrains from the 
Union Territory of Delhi and the States 
of Punjab and Haryana allege that be- 
tween April 29-30, 1981, they, acting as 
commission agents, purchased wheat 
from the open market in Delhi and else- 
where and despatched the same by trucks 
to various destinations in the State of 
Maharashtra and to some places in the 
State of Madhya Pradesh. According to 
them, the trucks laden with wheat were 
accompanied by relative bills, goods re- 
ceipts, inter-State transit passes etc., 
duly crossed the check-post at Faridabad 
and were also allowed to cross the. check- 
post at Kotwan on the border between 
the Union Territory of Delhi and the 
State of Uttar Pradesh and were on their 
way to their respective destinations. They 
allege that the Senior Marketing Inspec-- 
tor, Agra, intercepted the trucks in ques- 
tion at the check-post at Saiyan on the 
border between the State of Uttar Pra- 
desh and Madhya Pradesh between April 
30, 1981, and May 2, 1981. The seized 
trucks were brought back to the pur- 
chase point at Agra and the wheat was 
unloaded. Thereupon, the petitioners rush- 
ed to Agra and made an application on 
May 4, 1981, under S., 6A read with Ss. 3 
and .7 of the Act before the Additional 
District Magistrate (Civil Supplies), Agra, 
for the release of the seized wheat. In 
the said application, the petitioners, 
inter alia, claimed and unequivocally 
stated that there was no ban on export 
of wheat from the Union Territory of 
Delhi to other States, that the wheat in 
question was neither purchased at Agra, 
nor was it being transported from Agra 
to any other district in Uttar Pradesh, 
that Agra was a place in transit, and that 
the instructions of the State Govern- 
ment contained in the impugned tele- 
printer message dated March 31, 1981, 
did not « astitute .a validly notified 
order’ under sub-sec, (5) of S. 3 of the 


. Act. l 
6. The Chief Marketing Inspector, 
Agra, had in the meanwhile seized 42 


trucks laden with wheat either at the 
check-post at Saiyan or at Agra and lodg- 
ed first information reports at the Saiyan 
police station or at the Civil Lines 
police station in respect of the consign- 
ments alleging that the movement of 
wheat was in contravention of the impugn- 


E Magistrate (Zivil Supplies), 


Pa 


—_ 


t 
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ed teleprinter message and it was there- 
fore seized, and in three of them it was 
alleged that the-wheat had been purchased 
at Agra. On the report of the Chief Mar- 
keting Inspector, the Additional District 
Agra drew 
Up proceedings under S. 6A of the Act 
and directed the police to complete the 
investigation within 15 days. 

7. On May 23, 1981, the Additional 
District Magistrate (Civil Supplies), Agra, 
under sub-sec. (2) (i) of S. 6A of the Act 


| l passed -interim orders for the sale of the 


seized wheat as it was subject to speedy 
and natural decay, at the request of the 
Senior Marketing Inspector, 
the one reproduced below: 
These proceedings under §..6A of the 


o: Essential Commodities Act started on the 


report of SMI 
(Paper No. 1} 
to the notice of this Court that trucks 
Nosare were caught carrying 120 
quintals,....... sss» of wheat respectively 
beyond Saiyan border outside the State 
in contravention of the orders issued by 
the Government vide telex No. 1061/29- 
Food-5. dated 31-3-1981. F.LR. was lodg- 
-ed at P.S. Saiyan in respect of the above 
contravention. Notice under S. 6B of the 
EC Act was issued to the 
who were driving the trucks at the time 
of search and seizure. 

Replies were filed by the -owners of 
the wheat contending that the said rules 
were not part of any Control Order under 
Section 3 of the E. C. Act nor they had 
any legal sanction for want of publica- 
tion in the Official Gazette. The O.Ps. have 
pleaded that they were taking: their 
goods in transit through Agra and in fact 
. the movement of wheat so. made by them 
was inter-State movement which was not 
banned by the Central Government or 
State Government. 

I heard the learned counsels on behalf 
of the O.Ps: and the learned P.O. as well, 
In these proceedings final orders cannot 
be passed at this stage as the matter is 
still under investigation, 


P.Q. directed to put up progress of in- 
vestigation within 15 days from now. 

In the meanwhile I order that the 
wheat seized by S.M.I. Saiyan Þe got 
purchased at the Official Price so that 
the same does not get damaged. The sale 
proceeds be got deposited in Government 
Treasury under proper Head of Account. 

This interim order is being passed 
under sub-sec, (2) (i) of S.-6A of the Es- 
sential Commodities Act, 1955. File be 
put up after 15 days along with report 


Saiyan: dated 30-4-1981 
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whereby it was brought _ 


' dated June 28, 
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of’ prosecuting office regarding progress 
of investigation, - 


Sd/- 
N, N. Varma, 
Addl. Collector, Agra, 
23-5-1981. 


The seized wheat has been purchased by 
the, State Government on ‘ Government 
acccunt at the procurement price and the. 
Sale proceeds credited into the Treasury, 


8. The State Government has filed a 
counter-affidavit of the Chief Marketing 


. Officer, Lucknow, in all these cases as also 


the affidavits of the Senior ° Marketing 
Inspectors at Agra controverting the alle~ 
gations made by the petitioners, It is stat- 
ed that the source of the power to effect 
the seizure was not the impugned tele- 
printer message, but the power of search 
and seizure conferred on an Enforcement 
Officer under cl. 6 of the U. P. Food- 
grains Dealers (Licensing and Restriction 
on Hoarding) Order, 1976 and under 
cl. 6 of the Uttar Pradesh Foodgrains 
(Procurement and Regulation of Trade) 
Order, 1978 (hereinafter called the 1976 
Order and 1978 Order respectively), both 
of which were issued by the State Gov- 
ernment, in exercise of the powers under 
S. 3 of the Act, read with Government of 
India, Ministry of Agriculture (Depart- 
ment of Food) Notification No. GSR 888 
1961, No. GSR 316 (E) 
dated June 20, 1972, No. GSR 452 (€) dated 
October 25, 1972, No. GSR 168 (E) dated 
March 13, 1973 and No. GSR 800 dated 
June 9, 1978 respectively, since it was of 
opinion that it was necessary or expedi- 
ent so to do for securing the- equitable 
distribution and availability of foodgrains 
at fair prices. The State Government con~ 
tends that the impugned teleprinter mes- 
sage dated March 31, 1981 was in the na- 
ture of an executive instruction issued 
by the State Government under its un- 
doubted powers under Art. 162 of the 
Constitution for the- due observance of 
the provisions of the two Control Orders, 
It is said that no person can carry on 
business in foodgrains as a dealer or as 
a commission agent except uhder and in 
accordance with the terms and conditions 
of a valid licence issued in that behalf 


“under cl. 4 of the 1976 Order, It is also 


Said that no wholesale dealer, commis- 
sion agent or trader can have in stock 
more than 250 quintals, 250 quintals and 
20 quintals respectively, at any time. It 
is, asserted. that the State Government 
has the right to set up check-posts for 
the purpose of verification so. that thera 
is no contravention of the provisions of 
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the two Control Orders, particularly with 
a view to ensure that excess quantity of 

wheat is not transported in violation of 

the 1978 Order to other districts or other 
tates, 


9. The State Government in the coun 


ter-affidavit of the Chief Marketing Off- 
cer, Lucknow, specifically denies the alle- 
gations made by the petitioners that the 
49 trucks laden with wheat seized at the 
check-post at Saiyan on the border be- 
tween the States of Uttar Pradesh and 
Madhya Pradesh or at Agra were in 
transit. during the course of inter-State 
trade: and commerce. - 

10. With regard'to the seizure of the 


wheat, it is averred in para 13 of the 


counter-affidavit:— i 

“The correct fact is that the authority 
on the bona fide apprehension thát the 
- wheat so moved actually was purchased 
-Írom the State of Uttar 
nearby places and the same was - being 
moved to other States on the garb of out- 
side wheat. It-is submitted that such 
traders who are exporting wheat alleged 
to have purchased from places other than 
the State of Uttar Pradesh and were/are 
carrying the same to other States, have 
only to satisfy the authorities concerned 
of the bona fide of such transactions. 
However, there is no ban on such move- 
ment from one State to another.” 


11. As regards the check-posts, it is 
submitted that the State Government is 
committed to provide price support in 


wheat to farmers at Rs. 130 per quintal. . 


This commitment also involves purchase 
‘of wheat directly from the farmers with- 
out interference from traders/middlemen, 
who try to purchase wheat from the far- 
mers at lower prices and sell the same 
at Government purchasa centres with 
substantial profits, Such transactions are 
effected in fictitious names, This not only 
frustrates the procurement: policy of the 
Government but also prejudicially and 
financially affects the producers’ interests; 
In para § it is accordingly averred:— 

“In order to curb the above tendencies 
and preventing the activity of traders/ 
middlemen the State Government have 
provided a simple system of verifying all 
transactions by traders, This ‘procedure 
involves getting all transactions of wheal 
verified by the Deputy Regional Market- 
ing Officer indicating inter alia the name 
of the persons to whom the stocks are 
sold, their licence numbers 
quantum of stocks sold, price paid ete. 
This process will make it simultaneously 
very difficult for traders to buy at: low 
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price from farmers and resell at high 
prices at the. Government purchase 
centres.” -o / 

12. As regards the impugned. tele- 
printer message it was stated that it was 


issued by the State Government in order 


to sustain and maintain and maximise 
the procurement of wheat by introducing 
a system of verification at the check-posts. 


13. The State Government contests 
the right of the petitioners falling in the 
first category, that is, wholesale dealers 
of wheat from the Uniòn Territory of 
Delhi and the States of Punjab and Har- 
yana, to relief under Art. 32 of the Con- 
stitution who question. the legality and 
propriety of the seizures. It is a matter for 
investigation which is pending before the 
Additional District Magistrate (Civil Sup- 
plies), Agra and, according to it, the ques- 
tion cannot be decided without full im- 
vestigation into facts. 


14. In support of the writ petitions, 
learned counsel appearing for the peti- ° 
tioners have, in substance, urged three 
grounds: (1) There was nothing to pre~ 
vent the State Government from making 
a law placing reasonable restrictions on 
the freedom to carry on any occupation, 
trade or business guaranteed under Arti- 


cle 19 (1) (g) read with Art. 19 (6) of the 


Constitution, or on the freedom of trade, 
commerce and intercourse, throughout 
the territory of India, guaranteed under 
Art. 301 of the Constitution, but the re- 
striction must be by “law” or by an 
“order having the force of law” and not 
by recourse to the executive authority 


_of the State under Art. 162 of the Con- 


stitution, ie, by an executive action, ' 
(2) The seizure of the consignments of 
the wheat, while they were in transit in 
the course of inter-State trade and com- 
merce from the Union Territory of 
Delhi and the States of Punjab and. Har- 
yana to various destinations in the States 
of Maharashtra and Madhya Pradesh, 
was without the “authority of law” and 
in violation of Art, 300A of the Constitu- 
tion. The seizure of the wheat being 
wrongful, the petitioners were entitled 
to an appropriate writ, direction or order 
for the return of the seized wheat or the 
price thereof, (3) The impugned tele- 


-printer message of the State Government 


dated March 31, 198r on the basis of 
which. the seizures were effected, in 
truth and substance, had no legal sanc- 
tion. and cannot be construed to be a noti- 
fied. order within the meaning of sub- 
sec. (1) read with sub-sec. (5) of S. 3 of 
the Act; it was nothing but an executive 
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direction. No executive action which op- 


erates to the prejudice of a citizen can be 
taken without the authority of law. It 
was asserted that the seizures effected 
were in compliance of the instructions 
contained in the impugned teleprinter 
message and not for breach of the two 
Control Orders and therefore it was 
nothing but a “colourable exercise” of 
‘power. The real purpose of the seizure 
was procurement of wheat in further- 
ance of the diractives of the Central Gov- 
ernment, without any legal sanction since 
the farmers were not willing to sell their 
wheat at the procurement price, 


15. Learned counsel for the petition~ 
ers also challenge the action of the Addi= 
tional District Magistrate (Civil Sup- 
plies) Agra in passing an interim order 
in terms of sub-sec, (2) (i) of S, 6A. of the 
Act for the sale of the seized wheat on 
Government account and for the sale pro- 
ceeds to be credited into the treasury in 
an appropriate Head of Account; it is 
urged that under sub-sec, (2) (ii) of Sec- 
tion 6A of the Act there being no con- 
trol price for wheat, the wheat should 
have been sold by public auction, 


16. In reply, learned counsel for the 
- State has repelled all these contentions, 
It is submitted that the source of power 
to effect the seizure was not the impugn- 
ed teleprinter message, but the two Con- 
trol Orders issued under S. 3 of the Act, 
He asserted that the wheat in question 
was not being transported during the 
course of inter-State trade and com- 
merce from the Union Territory of Delhi 
and the States of Punjab and Haryana to 
various other States, The wheat had in 
fact been purchased at Agra and was be- 
ing lifted from the State of Uttar Pra- 
desh and had, therefore, to be seized at 
the check-post at Saiyan and at Agra, 
He points out that under cl. 3 of the 1976 
_Order, no person can carry on business 
as a dealer or commission agent, except 
and in accordance with the ` terms «and 
conditions of a licence issued in that be- 
half by the licensing authority. Accord- 
ing to him, the seized wheat had been 
‘purchased at Agra in the course of trade, 
and they were not isolated transactions 
and, therefore, the Delhi traders commit- 
ted contravention of cl. 3 of the 1976 
Order. It is also pointed out that cl. 4 of 
the 1978 Order, as amended, provides 
that no person who is a wholesale dealer, 
commission agent or retailer shall have 
in stock wheat in quantities exceeding 
250 quintals, 250 quintals and 20 quintals 


at a time. It is further pointed out, cl, 14 tions, However, 
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of the 1976 Order, and cl, 6 of the 1978 
Order confer the power of search and 
Seizure on an enforcement officer or the 
licensing authority or any other officer ` 
authorised by the Government in that 
behalf, and the expression “enforcement 
officer” defined in cl. 2 (e) of the former 
Order and cl. 2 (d) of the latter, includes 
the Chief Marketing Inspector, Accord- 
ing to the learned counsel the Govern~ 
ment instructions conveyed in the im- 
pugned teleprinter message is merely, in 
the nature of an executive instruction 
for the enforcement of the two Control 
Orders, In support of the contentions, ha 
also rélies on the executive power of tha 
State under Art. 162 of the Constitution, 
In the premises, the contention on behalf 
of the State is that the question whether 
the seized wheat was liable to be confis- 
cated or not under S. 6A of the Act, was 
a matter pending adjudication before tha 
Additional District Magistrate (Civil Sup= 
plies) Agra. That depends on whether or 
not there was contravention by the peti- 
tioners of any of the Orders issued under 
S, 3 of the Act and, therefore, cannot ba 
determined without full investigation in- 
to the facts. 


17. The Inter-Zonal Wheat (Move= 
ment Control) Order, 1976, issued by tha 
Central Government, in exercise of the 
powers conferred: by S. 3 of the Act has 
been rescinded with effect from April 13, 
1977. The result of this is that the whole 
country constitutes a single zone for free 
movement of wheat except in such States 
where an order is issued under S. 3 read 
with S. 5 of the Act, placing a ban, on 
export of wheat such as in the State of 
Rajasthan. Admittedly, the State Govern- 
ment of Uttar Pradesh has not issued any 
order under S. 3 read with S. 5 of the 
Act, placing a ban on export, of wheat 
from the State or any restriction on 
inter-district movement of wheat within 
the State. The State Government does 
not contest this position and indeed, the 
Chief Marketing Officer in his counters 
affidavit states: 


“The State of Uttar Pradesh has nof 
banned the movement of wheat outside 
the State or from one district to another 
district within the State, It is submitted 
that such traders who are transporting 
wheat alleged to. be purchased from a 
place other than the State of Uttar Pra- 
desh and were/are carrying the same to 
other States other than Uttar Pradesh 
have only to satisfy the authorities con- 


-cerned of the bona fides of the transac- 


there is no ban on such 
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movement from one State to another.” — 


18. The impugned teleprinter _mes= 
sage dated March 31, 1981 runs as fol- 
lows: 

“For s: 

Regional Food Controller, 

Agra] Bareilly/ Dehradun/ Faizabad} Go- 
rakhpur/ Jhansi/ Haldwani/ Kanpur/ Mee- 
rut/Varanasi/Lucknow (by hand), 
From ¢ 
Secretary (Food), 
Lucknow 
No. TP-1061/XXIX-Food-5 
Dated: Lucknow, March 31,. 1981, 

Refourtel TP-172/XXIX-Food-5-5(1)/81 
of 9th March 1981 regarding renewal of 
and issue of new licences to dealers(.) 
Government committed to provide bene- 
fits of support price to producers hence 
to ensure that maximum quantity of 
wheat is purchased by agencies (.) Para 
(.) After careful consideration Govern- 
ment have decided that with effect from 
first April 1981 till thirtieth June 1981 
no repeat no fresh licences are to be issu- 
ed to any person who wish to deal in 
wheat, wheat products or both as whole- 
saler commission agent retailer (.) Para 
(.} Government have also decided that 
during April 1981 to June 1981 move- 
ment of wheat by traders on private 
account to outside district shall be regu« 
lated only on the endorsement of Deputy 
Regional Marketing Officer Concerned 
and hitherto this power being exercised 
‘ by Senior Marketing Inspector shall not 
repeat not be used by them (.) Para (4) 
At the same time easy availability of 
wheat in open markets is to be ensured (,} 
Keeping all the relevant factors in view 
_endorsement by Dy. R.M.O. should be 
made judiciously on genuine and bona 
fide grounds (.) Para () Dy, R.M.O, will 
send daily report to RFC of the cases in 
which such permission is granted or 
endorsement made (.) RFC will compile 
‘and send weekly report to Government(,] 
Permission fo be given very sparingly 
and general impression made should be 
that they will not gain by doing any trad- 
. Ing in wheat (.) Visit Mandis regularly 
and check quantities lying in traders pre- 
mises (.) Presence of large stocks with 
trade means staff is not doing their job 
properly (.) Inform all concerned imme- 
. diately for strict compliance (.) 
Dated: Lucknow: March 31, 1981, 

| Sd/- 
M. Subrahmanyam, 
Secretary, - 
Food & Civil Supplies Sec. 5 
U. Py Secretariat, Lucknow.” 
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19.’ There can be no doubt that the 
aforesaid teleprinter message was in the 


nature of executive instructions 
of the State Government to the 
Regional . Food Controllers of the 


various regions to secure compliance with 
the orders. It may be mentioned that the 
State Government was committed to pro- 
vide price support in wheat to producers 
and hence to maximise procurement of 
wheat, issued instructions that no fresh 
licences till June 30, 1981 were to be 
granted to any person who wished to 
deal in wheat, wheat products, or both, 
as well as a wholesale dealer, commission 
agent or a retailer, It further conveyed 
the policy decision of the Government 
that during April 1981 movement of 
wheat” by traders on private account to 
outside districts shall be regulated only 
on the endorsement of the Deputy Mar- 
keting Officer concerned and not by the 
Senior Marketing Inspectors as hitherto 
before. The Government also directed the 
Regional Food Controllers to ensure easy 
availability of wheat in open market. As 
regards the making of endorsement, they 
were advised that the powers should be 
exercised with due circumspection. ‘They 
were also asked to visit the mandis and 
keep a constant vigil on the stocks lying 
with the traders, There appears to be no- 
thing unusual on the State Government 
issuing such executive instructions, 


20. Even assuming that the impugned 
teleprinter message is not relatable to the 
two Control Orders, the State Govern- 
ment undoubtedly could, in’exercise of 
the executive power of the State, intro- 
duce a system of verification on move= 
ment of wheat from the State of Uttar 
Pradesh to various other States at the 
check-posts on the border and place re- 
strictions on inter-district movement of 
wheat by traders on private account 
within the State. The executive power of 
a modern State is not capable of any 
precise definition. In Ram Jawaya Kapur 
v, State of Punjab, (1955) 2 SCR 225: 
(AIR 1955 SC 549}, Mukherjea, C. J. 
dealt with the scope of Arts, 73 and 162 
of the Constitution, The learned Chief 
Justice observed that neither of the two 
Articles contains any definition as to whaf 
the executive function is or gives an ex- 
haustive enumeration of the activities 
which would legitimately come within 
its scope. It was observed: “Ordinarily 
the executive power connotes the residue 
of governmental functions: that remain 


after legislative and judicial functions! 
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{are taken away.” It is neither necessary 
jnor possible to give an exhaustive enu- 
jmeration of the kinds and categories of 
jexecutive functions which may comprise 
both the formulation of the policy as 
well as its execution. In other words, the 
. IState in exercise of. its executive power 
is chargéd with the duty and the’ respon- 
sibility of carrying on the general ad- 
ministration of the State. So long as the 
‘State Government does not go against 
the provisions of the Constitution or any 
jaw, the width and amplitude of its 
executive power cannot be circumscribed, 
If there is no enactment covering a parti- 
cular aspect, certainly the Government 
can carry on the administration by issu- 
ing administrative directions or instruc- 
tions, until the legislature makes a law 
‘in that behalf. Otherwise, the administra- 
{tion would come to a standstill. 

21. In Ram Jawaya Kapur’s case 
(1955) 2 SCR 225 at p.-236: (AIR 1955 
Sc 549 at p. 556} (supra) it was contend- 
_ ed that the executive power of the State 
did not extend to the carrying on of trade 
of printing, „publishing and selling of 
text-books for schools unless such trade 
was authorised by law. In repelling the 
contention, Mukherjea, C. J, speaking for 
the Court, observed: . 

Our Constitution, though federal in its 
structure, is modelled on the British Par- 
liamentary system where the executive 
is deemed to have the primary responsi- 
bility for the formulation of governmen~ 
tal policy and its transmission into law 
though the condition precedent to the 
exercise of this responsibility is its re- 
taining the confidence of the legislative- 
branch of the State, The executive func- 
_ tion, comprises both of the determination 


of the policy as well as carrying it into 


execution. This evidently includes the in- 
itiation of legislation, the maintenance 
of order, the promotion of social and eco- 
nomic welfare, the direction of foreign 
policy, in fact the carrying on or super- 
vision of the general administration of 
the State. l 
The learned Chief Justice then went on 
to observe: Ibid at. 239 (of SCR): (at p, 
557 of AIR): . 
, The Indian Constitution is a written 
Constitution and even the legislature can- 
not override the fundamental rights gua- 
ranteed by it to the citizens. Consequent- 
ly, even if the acts of the executive ara 
deemed to be sanctioned by the legisla- 
ture, yet they can be declared to be void 
and inoperative if they infringe any of 
the fundamental rights of the petitioners 
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guaranteed under Part II of`the Consti- 
tution. On the other hand, even if the acts 
of the executive are illegal in the sense 
that they are not warranted by law, but 
no fundamental rights of the petitioners 
have been infringed thereby; the latter 
would obviously have no right to com~< 
Plain under Article 32 of the Constitu- 
tion though they may have remedies 
elsewhere if other heads of rights’ are 
infringed. 

In Naraindas Indurkhya v. State of Ma- 
dhya Pradesh, (1974) 3 SCR 624: (AIR 


_ 1974 SC 1232), Bhagwati, J., speaking for 


the Court, reiterated the principles laid 
down by Mukherjea, C. J. in Ram Jawaya 
Kapur’s case (supra) and held that the 
State Government could not in exercise 
of the executive power of the State under 
Art. 162 of the Constitution in relation 
to any matter with respect to which the 
State Legislature has power to make laws 
even if there was no legislation to sup- 
port such executive action. There is no 
denying. the fact that the State Legisla~ 
ture is competent to enact a law on the 
subject covered by Entry 33, List IT, 
which reads: 


33. Trade and commerce in, and the’ 
production, supply and distribution of,-— 

(b) foodstuffs, including edible oilseeds 
and oils. . f 

22. The Essential Commodities Act, 
1955 was enacted by Parliament in exer- 
cise of concurrent jurisdiction under 
Entry 33,- List NI of the Seventh Sche- 
dule to the Constitution as amended by 
the Constitution (Third Amendment) Act, 
1954. The exercise of such concurrent 
jurisdiction would not deprive the State 
legislature of its jurisdiction thereunder. 
The State legislature, therefore, could. 
still make a law on the subject regulat- 
ing trade and commerce in, and the pro- 
duction, supply and distribution of 
‘foodstufis’ and the only question that. 
would arise is one of repugnancy dealt 
with in Art. 254 of the Constitution. The 
executive power of the State being co- 
extensive with its legislative power under 
Entry 33, List ITI, it relates to all mat- 
ters covered by the subject ‘foodstuffs’, 
trade and commerce in, and the produc- 
tion, supply and distribution thereof. 
This is, of course, subject to the limita- 
tion contained in Proviso to Art. 162 
which: directs that in any matter with 
respect to which the legislature of a State 
and Parliament have power to make 
laws, the executive power of the State 
shall be subject to, and limited by, the 
executive power expressly conferred by 
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the Constitution or by any law made by 
Parliament upon the Union or authori- 
ties thereof. 


23. This leads-us to another aspect of 
the problem of considerable difficulty 
and importance, The subject ‘search and 
seizure’, is a field which has not come 
before the court with ‘considerable fre- 
‘quency, but this is a hard fact of life 
which the citizen does encounter very 
often. The executive power of ‘search 
and seizure’ is a necessary concomitant 
of a welfare State. It tends to promote 
the well-being of the nation. Many ques- 
tions arising in the field of search and 
seizure are factual in ‘nature. They in- 
volve varying degrees of difference among 
the infinitely diverse facts. Every factual 
variation presents not only a new pro- 
blem, but also a new constitutional. ques- 
tion. It is a limitless area in which’ dif- 
ferent issues may arise with vast varia- 
tions of facts which are involved in each 
_ individual case. This is, indeed, a peculiar 


field in which the decisions of courts do ~ 


not help in clarifying the law. The deci~ 
‘sions in the field are of little preceden- 
tial value because, the more the cases 
- that are decided, the more new issues 
-arise, through possible factual variations, 


24. The check-posts and barriers on 
the borders of the State of Uttar Pra- 
desh are set up under S. 28 of the U. P. 
{Sales Tax Act, 1948 and are designed 
and meant to prevent evasion of sales 
tax and other dues. The constitutional 
validity of S. 28 and its cognate provi- 
sions, Ss. 28A to 28C has, rightly, if we 
may say so, not been challenged before 
us. From the point of view either of 
Entry 54, List II, or of Art. 301 of the 
Constitution, there is no question of any 
ack of competence in the State legisla- 
ture to set up the check-posts and bar- 
riers on the State’s borders. These provi- 
sions, read with the requirements of 
R. 83 (4) of the U. P. Sales Tax Rules, 
1948 require that the owner, driver or 
any other person in charge of the vehi- 
cle or vessel shall, in respect of such 
goods carried in the vehicle or vessel as 
are notified under sub-sec. (1) of 5. 28A, 


carry with him, a declaration in Form 


XXXI, a certificate in Form XXXII, a 
transit pass in Form XXXIV in duplicate, 
cash memo, bill of sale or challan and 
a trip-sheet in triplicate. The factual ex- 
istence of these check-posts or barriers 
on the State’s borders is not denied, nor 
their legality challenged. It is not sug- 
gested that the setting up of these check- 
posts is a restriction on the freedom of 
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trade, commerce and intercourse guaran- 
teed under Art. 301 of the Constitution, 
or is such as directly and immediately 
restricts or impedes the free flow or 
movement of goods. It is also not sug- 
gested that these regulatory measures in 
setting up the check-posts on the State’s 
borders are such as impede freedom of 
trade, commerce and intercourse, Just 
as inter-State trade and commerce must 
pay its way and be subject to taxation, 
persons engaged in such inter-State trade 
or commerce are equally subject to all 
regulatory measures. There is no reason 
why the check-posts or barriers set up 
by the State Government under S, 28 of 
the U. P. Sales Tax Act, 1948, cannot be 
utilised as a machinery for due observ- 
ance of the laws, e.g. for verification and 
control of movement of wheat by traders 
on private account from the State of 
Uttar Pradesh to various other States. 


25. The instructions conveyed by the 
State Government by the impugned 
teleprinter message dated March 31, 
1981, were a direct sequel to the Centre's 
directives ‘contained in its earlier tele- 
printer message. If was intended and 
meant to achieve three main objectives, 
namely, (1) to provide price support in 
wheat to purchasers with view to sus- 
tain, maintain and maximise the pro- 
curement of wheat; (2) to prevent hoard- 


‘Ing and blackmarketing: and (3).to pro- 


vide for equitable distribution and ava) 
ability of wheat at fair prices. These di- 
rections were obviously meant to sub-: 
serve the object of the legislation and] 
were in public interest. l 


26. These cases were argued with 
much learning and resources, particular- 
Iy with reference to the rule of law and 
the consequent limitations on the execu- 
tive power of the State under Art. 162 to 
‘trench’ upon the fundamental right to 
carry on trade or business guaranteed 
under Art. 19 (1) (g) and the freedom of 
trade, commerce and intercourse through- 
out the territory of India guaranteed 
under Art. 301 of the Constitution. It 
necessarily involves a claim by the State 
that the measures taken by the State 
Government by the impugned teleprinter 
message were nothing but regulatory 
measures to ensure that the excess stock 
of wheat held by a wholesale dealer, 
commission agent or a retailer is not 
transported to a place outside the .State 
or from one district to another within 
the State and therefore were not a ‘re- 
striction’ on the fundamental right to 
carry on trade or business guaranteed 
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under Art. 19 (1) (g) or on the freedom 
of trade, commerce and intercourse 
under Art, 301. 


27. The quintessence of our Constitu- 
‘tion is the rule of law. The State or its 
ae officers cannot interfere with 
the rights of others unless they can point 
. to some specific rule of law which auth- 
orises their acts. In State of Madhya Pra- 
„(desh v. Thakur Bharat Singh, (1967) 2 
SCR 454: (AIR 1967 SC 1170), the Court 
repelled the contention that by virtue of 
Art, 162, the State or its officers may, in 
the exercise of executive authority, with~ 
out any legislation in support thereof, 
infringe the rights of citizens merely be- 
cause the legislature of the State has 
power to legislate in regard to the sub- 
fect on which the executive order is issu- 
` ed. It was observed (at p. 1174 of AIR): 


_ “Every act done by the Government or 
by its officers must, if it is to operate to 
the prejudice of: any person, be support- 
ed by some legislative authority,” 

The same principle was reiterated by the 
Court in Satwant Singh Sawhney v. Dr. 
Ramarathnam, Assistant Passport Officer, 
New Delhi, (1967) 3 SCR 525 at p. 542: 


(AIR 1967 SC’ 1836 at p. 1845) and Smt. ` 


Indira Nehru Gandhi v, Raj Narain, 
(1976) 2 SCR 347 at p. 524: (AIR 1975 
SC 2299 at p. 2324). 


28. There can be no doubt that the 
Essential Commodities Act, 1955, as a 
‘law’ within the meaning of Art. 302 of 
the Constitution imposing reasonable re- 
strictions on the right to carry on trade 
and commerce as guaranteed by Art. 19 
(1) (g) and Art. 301 of the Constitution. 
‘The object of the Act is to provide, in 
ithe interests of the general public, for 
‘the control, production, supply and dis- 
‘tribution of, and trade and commerce in, 
certain essential commodities, To appre- 
ciate the points involved, it is necessary 
to set out the material statutory provi- 
sions, Sub-s, (1) of S, 3 of the Act pro- 
vides as follows: 


"3 (1). If the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies of any essential commodity or 
for securing their equitable distribu- 
tion and availability at fair prices, or for 
securing any essential commodity for the 
defence of India or the efficient conducf 
of military operations, it may, by order, 
provide for regulating or prohibiting the 
production, supply and distribution 
thereof any trade and commerce there- 
in,” 
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Sub-sec. (2) thereof provides that with- 
out prejudice to the generality of the 
powers conferred by sub-sec. (1) an order 
made thereunder may provide for any. 
of the matters enumerated therein. Sub- 
sec. (5) provides that any order made 
under this section shall in the case of an 
order of a general nature or affecting a 
class of persons, be notified in the official 
Gazette. By virtue of the delegation of 
powers under S. 5 of the Act the State 
Government in relation to’such matters 
and subject to such conditions as may be 
specified, may exercise the powers of the 
Central. Government under S. 3. Cl. (j) 
of sub-sec. (2) of S. 3 provides that the 
Central Government or the State Gov- 
ernment, as the case may be, may by 
order provide: 

“For any incidental and supplemen- 
tary matter, including, in particular, the 
entry, search or examination of premises, 
aircraft, vessels, vehicles or other con- 
veyances and animals, and the seizure 
by a person authorised to make such 
entry, search or examination......... id 
Sub-secs, (1) and (2) of S. 6A of the Act, 
in so far as material, provide as follows: 

“6A (1). Where any essential commo- 
dity is seized in pursuance of an order 
made under Section 3 in relation thereto, 
a report of such seizure shall, without 
unreasonable delay, be made to, the Col- 
lector of the district or the Presidency 
town in which such essential commodity. 
is seized and whether or not a prosecu- 
tion is instituted for the contravention 
of such order, the Collector may, if he 
thinks it expedient so to do, direct the 
essential commodity so seized to be pro- 
duced for inspection before him, and . if 
he is satisfied that there has been a con- 
travention of the order, may order con- 
fiscation of— 

(a) the essential commodity so seized} 

64 (2). Where the Collector, on receiv- 
ing a report of seizure or on inspection 
of any essential commodity under sub- 
sec, (IJ, is of the opinion that the essen- 
fial commodity is subject to speedy and 
natural, decay or it is otherwise expedi- 
ent in the public interest so to do, he 
maya 

(i) order the same to be sold at the con- 
trolled price, if any, fixed for such essen- 
tial commodity under this Act or under 
any other law for the time being in force} 
or 

(ii) where no such price is fixed, order 
the same to be sold by public auction: 

Provided that in case of foodgrains, the- 
Collector may, for its equitable’ distribu- 
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tion and availability at fair prices, order 
the same to be sold through fair price 
shops at the price fixed by the Central 
Government or by the State Government, 
as the case may be, for the retail sale of 
such foodgrains to the public,” 


29. - Learned counsel for the State 
Government, in all fairness, does not as- 
sert that the impugned teleprinter mes- 
sage having regard to the requirements 
of sub-sec. (5), has the effect of a notified 
Order under S. 3 of the Act placing a ban 
on export of wheat from the State or 
imposing a restriction on  inter-district 
movement of wheat. It is submitted that 
it only conveyed the instructions of the 
State Government requiring the Regional 
Food Controllers to be more vigilant to 
Secure due observance of the laws. The 
question still remains. whether the in- 
structions conveyed by the teleprinter 
message had the force of law. 


30. It is, therefore, to be considered 
whether the instructions conveyed by 
the State Government by the impugned 
teleprinter message were relatable to the 
two Control Orders and, therefore, could 
be considered to be a ‘law’ or an order 
having the force of law placing reason- 
able restrictions on the freedom to 
carry on any occupation, trade or busi- 
ness guaranteed under Art. 19 (1) (g) read 
with Art. 19 (6) of the Constitution or on 
the freedom of trade, commerce and 
intercourse throughout the territory of 
India guaranteed under Art. 301 of the 
Constitution. It is further to be consider- 
ed whether the seizure of wheat in tran- 
p was with authority of law, 


+ 31. It is submitted that although the 
impugned teleprinter message dated 


March 31, 1981 was in the nature of ex-. 


ecutive instructions of the State Govern- 
ment to the Regional Food Controllers of 
the various regions to secure compliance 
with the two Control Orders, it had the 
force “of law. It is pointed out that under 
licence conditions N os. 11, 12 and 13 of 
the licence issued in Form B under cl, 4 
of the 1976 Order, a dealer is required 
to comply with any direction that may 
be given by the State Government in 
regard to purchase, sale or storage for 
sale of foodgrains, to furnish such infor- 
mation relating to his business as may 
be demanded of him and to carry out 
such instructions as may, from time to 
time, be given, by the State Government 
or the licensing authority, and to give 
all facilities at all reasonable times, to 
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authority or any officer authorised by 
him or the State Government for the in- 
spection of the stocks etc. It is further 
pointed out that the State Government 
of Uttar Pradesh has by Notification No, 


. P-XXIX-Food-5-5 (42)/80 dated April 21, 


1981, in exercise of the powers conferred 
by S. 3 read with S. 5 of the Act, with 
the prior concurrence of the Central 
Government, issued the Uttar Pradesh 
Foodgrains (Procurement and Regula- 
tion of Trade) (First Amendment) Order, 
1981. By cl. 2 thereof, a new cl. 4 has 
been substituted in the 1978 Order by 
which the stock limit of dealers in food- 
grains has been re-fixed, as it was of the 
Opinion that it was necessary and expedi~ 
ent so to do for securing equitable dis- 
tribution and availability of wheat at fair 
prices, The new cl. 4 provides that no 
wholesale dealer, commission agent or 
retailer, shall have in stock, wheat more 
than 250 quintals, 250 quintals and 20 
quintais respectively, at any time, The 
re-~fixation of the stock limit of a whole- 
sale dealer at 250 quintals, at any time, 
is to ensure that wholesale dealers in the 
State of Uttar Pradesh do not try to 
corner stocks of wheat for purposes of 
speculation. The submission is that the 
State Government without placing any 
restriction on movement of wheat from 
the State of Uttar Pradesh to various 
other States, has virtually frozen the 


excess stock of wheat lying with 
wholesale dealers of foodgrains in the 
State. There. is, in our opinion, con- 


siderable force in these submissions. 


32. The real question at issue is 
whether or not the seizure of wheat was 
with the authority of law. The funda- 
mental right to carry on trade or busi- 
ness guaranteed under Art, 19 (1) (g) or 
the freedom of inter-State trade, com- 
merce and intercourse under Art. 301 of 
the Constitution, has its own limitations. 
The liberty of an individual to do as he 
pleases is not absolute, It must yield to 
the common good, Absolute or unrestric- 
ted individual rights do not and cannot 
exist in any modern State. There is no 
protection of the rights themselves unless 
there is a measure of control and regu- 
lation of the rights of each individual i 
the interests of all. Whenever such a con- 
flict comes before the Court, it is its duty 
to harmonise the exercise of the compet- 
ing rights. The Court must balance the 
individual’s rights of freedom of trade 
under Art. 19 (1) (g) and the freedom of| . 
inter-State trade and commerce under 
Art, 301 as against the national interest. 
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{Such a limitation is inherent in the exer- 
cise of those rights. 


33. Under Art. 19 (1) (g) of the Con- 
stitution, a citizen has the right to carry 
on any occupation, trade or business and 
the only restriction on this unfettered 
right is tha authority of the State to 
make a law imposing reasonable restric- 
tions under cl. (6). The prinċiples under- 
lying in cls. (5) and (6) of Art. 19 are now 
well settled and ingrained in our legal 
System in a number of decisions of this 
Court, and it is not necessary to burden 
this judgment with citations, The expres- 
jsion ‘reasonable restriction’ signifies that 
he limitation imposed on a person en- 
‘joyment of the right should not be arbi- 
trary or of an excessive nature, beyond 
what is required in the interests of the 
‘public, The test of reasonableness, wher- 
tever prescribed, should be applied to 
yeach individual statute impugned, and 
{mo abstract standard, or general pattern 
‘of reasonableness can be laid down as 
4applicable in -all cases. The restriction 
"which arbitrarily or excessively invades 
he right cannot be said to contain the 
quality of reasonableness and unless it 
strikes a proper balance between the 
freedom guaranteed in Art. 19 (1) (g) and 
‘tthe social control permitted by cl. (6) of 
Art, 19, it must be held to be wanting in 
‘Ithat quality. 


34. The nature of the right alleged to 
have been infringed is that wholesale 
dealers in foodgrains from the State of 
Uttar Pradesh or elsewhere ‘are prevent- 
ed from moving their stock of wheat to 
various other States or from one district 
to another without the transaction being 
verified and duly endorsed by the Deputy 
Marketing Officer or the Senior Market- 
ing Officer concerned. The other restric- 
tion on the enjoyment of their right plac- 
ed by the impugned teleprinter message 
is that there should be physical verifica- 
tion at the check-posts on the State’s 
borders, These steps were designed to 
prevent a price rise in wheat-in the State 
of Uttar Pradesh and to prevent outflow 
of wheat from the State to various other 
States and from one district to another 
Gistrict within the State. The whole ob- 
ject was to ensure that the wholesale 
dealers in foodgrains did not corner 
stocks of wheat fer the purpose of specu- 
ation. It cannot be said that they do not 
[contain the quality of reasonableness or 
were not in the interests of the general 
public. In judging the validity of these 
restrictions, the Court has to strike a 
proper balance between the freedom 

















Mohan v. State of U. P, ALR, 


guaranteed under Art. 19 (1) tg) and the ej 
social control permitted by Art. 19 (6). 

35. If, therefore, the seizure can bë 
justified on the basis of any valid law, if 
cannot be held to be illegal, This is 
equally true of Art. 301. Art, 301 imposes. 
‘a general limitation on all” legislative 
power in order to secure that trade, come 
merce and intercourse throughout the ter- 
ritory of India shall be. free, Having 
placed a general limitation on the legis- 
lativa powers of Parliament and the 
Stata Legislatures, Art. 302 relaxes thaé 
restriction’ in favour of Parliament by 
providing that that authority may, by 
law, impose such restrictions ` on tha 
freedom of trade, commerce and inter« 
course between one State and another 
and within any part of the-territory of 
India in the public interest. Likewise, 
Art. 304 (b) provides that notwithstand- 
ing anything in Art: 301 or Art. 303, @ 
legislature of a State may, by law, im= 
pose such reasonable restrictions on tha 
freedom of trade, commerce or inter- 
course with or within that State as may 
be required in the public interest, pro- 
vided that no Bill or amendment for the 
purpose of cl, (b) shall be introduced or . 
moved in the legislature of a State withe- 
out the previous sanction of the Presi- 
dent. Although Art. 301 guarantees that 
trade, commerce and intercourse through- 
out the country shall be free, the right 
to carry on inter-State trade and com- 
merce may be subject to reasonable re- 
strictions in the interests of the general 
public. 


36. The word ‘free’ in Art. 301 does 
not mean freedom from laws or from 
regulations. Art. 301 guarantees freedom 
of irade- commerce and intercourse 
throughout the country-from any State 
barriers. It declares that subject to the 
other provisions of Part XIII, trade, com- 
merce and intercourse throughout the 
territory of India shall be free. The 
whole object was to bring about the eco- 
nomic unity of the country under a fede- 
ral structure, so that the people may feel 
that they are members of one nation. 
One of the means to achieve this object 
is to guarantee to every citizen the free- 
dom of movement and residence through- 
out the country. That is achieved by 
Art. 19 {1) (d) and (e). No less important ` 
is the freedom of movement or passage 
of commodities from one part of the 
eountry to another. The progress of the 
. country as a whole also requires free 
flow of commerce and intercourse as 
between different parts, without any bar- 
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rier. This freedom of trade, commerce 
and intercourse throughout the country 
without any ‘State barriers’ is-not con- 
fined to inter-State trade but also in- 
‘cludes intra-State trade as well. In other 
;words, subject to the provisions of Part 
XIII, no restrictions can be imposed upon 
the flow of trade, commerce and inter- 
course, not only between one State and 
another, but between any two poinis 
within the territory of India whether any 
[State border has to be crossed or not. 


37. It is now well settled that the re- 
gulatory measures or measures imposing 
compensatory taxes-do not come within 
the purview of the restrictions contem~ 
plated by Art. 301. The regulatory mea- 
sures should, however, be such as do not 
impede the freedom of trade, commerce 
and intercourse. It cannot be said that the 
instructions conveyed by the State Gov- 
ernment by the impugned teleprinter 
message imposing the requirement for 
the making of an endorsement by the 
Deputy Marketing Officer or the Senior 


Marketing Officer or the physical verifi- 


cation of stocks of wheat during the 
course of transit, are a ‘restriction’ on 
the freedom of trade, commerce and in- 
tercourse within the country, ie., across 
the State or from one part of the State 
to another. .These are nothing but regula- 
tory measures to ensure that the excess 
Stock of wheat held by a wholesale 
dealer, commission agent or a retailer. is 
not transported to a place outside the 
State or from one district to another. 
Even if these requirements are construed 
to be a ‘restriction’ on the inter-State -or 
intra-State trade the limitation so im- 
posed on the enjoyment of the right can- 
not be considered to be arbitrary or of 
an excessive nature, Nor can it be ‘said 
that such restrictions do not satisfy the 
jtest of reasonableness, 

38, The- question whether or not the 
seizure of the wheat was contravention 
of any order issued under S, 3 of the 
Act is pending investigation before the 
Additional District Magistrate - (Civil 
Supplies), Agra. For the establishment of 
their rights the petitioners have still to 
_ establish that the wheat in question was. 
bought by them in open market in Delhi 
and elsewhere. and was being merely 
transported through the State of Uttar 
Pradesh in the course of inter-State trade 
and commerce. If that be so, then there 
was no contravention of any order issued 
by the Central Government under S. 3 or 
by the State Government under S. 3 read 
with S. 5 of the Act, If, on ‘the contrary, 
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the wheat had. been purchased by them 
at Agra or nearby places within the State 
of Uttar Pradesh, the question would 
arise whether such purchase, storage or 
sale of wheat was in contravention of 
any of the two Control Orders. In case 
any. 
of the provisions of the two Control 
Orders, then there was undoubtedly the 
power of search and seizure. The case of 
the State Government before us was that , 


_the source of power to effect the seizure 


was the two Control Orders, It was as- 
serted that the wheat was not being 
transported during the course of inter- 
State trade and commerce from the 
Union Territory of Delhi to various other 
States, but had, in fact, been purchased 
at Agra and was being lifted from the 
State of Uttar Pradesh and had, therefore, 
to be seized at the check-post at Saiyan 
and at Agra. Under cl. 3 of the 1976 
Order, no person can carry on business 


-as a dealer or commission agent except 


and in accordance with the terms and’ 
conditions of-a licence issued in that be- 
half by the licensing authority. The term 
‘dealer’ is defined in S, 2: (c) of the Order 
to mean a person engaged in the business 
of purchase, sale or storage for sale of 
foodgrains. According to the State, the 
seized wheat had been purchased at Agra 
in the course of trade and they were not 
isolated transactions and, therefore, the 
Delhi traders committed contravention of 
cl. 3 of the 1976 Order. Cl. 14 thereof 
confers the power of search and seizure 
on an enforcement officer or the’ licens- 
ing authority or any other officer auth- 
orised by the State Government in that 


_behalf, The expression ‘enforcemen; off- 


cer’ is defined in cl. 2 (e) of that Order 
and it includes the Chief Marketing Off- 
cer and in that capacity the Chief Mar- 
keting Officer, having reason to believe 
that contravention of the provisions of 
the Order had been, was being, or was 
about to be committed, had the power 
to seize the trucks at the check-post at 
Saiyan and effect the seizure of the 
trucks laden with wheat and bring them 
to the purchase point at Agra. 


39: Furthermore, under cl. 4 of the 
1978 Order, as amended, no person who 
js a wholesale dealer, commission agent 
or. a retailer, shall have in ‘stock wheat 
in quantities exceeding 250 quintals, 250 
quintals and 20 quintals respectively at 
a time. CL 6 confers the power of search 
and seizure on an enforcement officer 
which term as defined in cl, 2 (d) likewise 
includes the Chief Marketing Inspector. 


— 


k 
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Under cl. 6 (d), the Chief Marketing 
Inspector, as an .enforcement officer, had 
the power to size any article in respect 
of which he had reason to believe that a 
contravention cf the Order had _ been, 
was being, or was about to be committed. 
The fixation of the maximum limits of 
stocks of wheat at 250 quintals, 250 quin- 
tals and 20 quintals respectively, which 
a wholesale dealer, commission agent or 
„a retailer may hold, at any one time, has 
necessarily the effect of freezing the ex- 
cess stock of wheat lying with such 
dealer. This also results in preventing the 
movement of such excess stock of wheat 
from the State of Uttar Pradesh to vari- 
ous other States or from one district to 
another. The excess stock of wheat lying 
with such dealer, that is, a wholesale 
dealer, commission agent or a retailer, in 
truth and substance, became their ‘un- 
licensed stock’. If really the Delhi traders 
had purchased the excess stock of wheat 
from wholesale dealers, commission 
agents or retailers in the State of Uttar 
Pradesh, as is alleged, it is possible to 
contend that there was a contravention 
of the provisions of cl. 4 of the 1978 
Order. The question whether the seizure 
was for any contravention of any Order 
issued under S. 3 of the Act has to be 
determined by the Additional District 
Magistrate (Civil Supplies), Agra, on tha 
evidence adduced by the parties before 
him. : 


40. The facts being controverted, the 
lpetitioners have no right to relief under 
Art. 32 of the Constitution. Each of the 
petitioners has filed a sheaf of documents 
Showing that the wheat had been pur- 
chased in the open market in Delhi 
and elsewhere, that the trucks laden with 
their wheat were accompanied by the 
relevant bills, goods receipts, inter-State 
transit. passes etc., that the trucks in 
question were allowed to cross the check- 
post at Kotwan on the border between 
the Union Territory of Delhi and the 
State of Uttar Pradesh but were seized 
either at the check-post at Saiyan on the 
border between the States of Uttar Pra- 
desh and Madhya Pradesh or at -Agra, 
while they were in transit through the 
State of Uttar Pradesh. It was also as- 
serted that all the documents were seiz- 
ed and- taken away by the Senior Market- 


ing Inspector, and that he had given an. 


acknowledgment of the same, Learned 
counsel appearing for the State vehe- 
mently contends that these documents 
-were not shown to the authorities con- 
cerned and it. is for the petitioners to 


prove these documents before the Addi- . 
tional District Magistrate (Civil - Sup-f: 
plies), Agra, in support of their claim, Wel 
cannot act on the documents because the 
transactions are still to be proved. It is 
asserted on behalf of the State Govern- 
ment that such documents could always 
be brought into existence, particularly 
when none of the transactions was 
effected through a Bank. This Court can- 
not obviously pronounce upon the genu- 


_imeness of the transactions or record any 


finding on the basis of the 
when the facts are in dispute, 


documents 


41, There still remains the question 
whether the seizure of wheat amounts 
to deprivation of property without the 
authority of law. Art. 300A provides that 
no person shall be deprived of his pro- 
perty save by authority of law, The 
State Government cannot while taking 
recourse to the executive power. of the 
State under Art. 162, deprive a person 
of his property. Such power can be exer- 
cised only by authority of law and not 
by a mere executive fiat or order. Arti- 
cle 162, as is clear from the opening 
words, is subject to other provisions of 
the Constitution. It is, therefore, neces- 
sarily subject to Art. 300A. The word 
‘law’ in the context of Art. 300A must 
mé€an an Act of Parliament or of a State 
Legislature, a rule, or a statutory order, 
having the force of law, that is positive 
or State-made law. ‘The decisions in 
Wazir Chand v. State of Himachal Pra- 
desh, (1955) 1 SCR 408: (AIR 1954 SC 
415) and Bishan Das v. State of Punjab, 
(1962) 2 SCR 69: (AIR 1961 SC 1570) are 
an authority for the proposition that an 
illegal seizure amounts to deprivation of 
property without the authority of law, 
In Wazir Chand’s case (supra) the police 
in India seized goods in possession of the 
petitioner in India at the instance of the 
police of the State of Jammu and Kash- 
mir. The seizure was admittedly: not 
under the authority of law, inasmuch as 
it was not under the orders of any Magis- 
trate; nor was it under Ss. 51, 96, 98 and 
165 of the Code of Criminal Procedure, 
1898, since no report of any offence com= 
mitted by the petitioner was made to the 
police in India, and the Indian police 
were not authorised to make any investi- 
gation. In those circumstances, the Court 
held ‘that the seizure was not with the 
authority of law and amounted to an in- 
fringement of the fundamental right 


under Art. 31 (1). The view was reaffirm- 


-ed in Bishan Das’s’ case (supra). * 


* 
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42. The effect of the Constitution 
(Fourth) Amendment Act, 1955, is that 
[there can be no ‘deprivation’ unless theré 
is extinction of the right to property. It is 
urged that the seizure of wheat was not 
with a view to extinction of the rights of 
the petitioners, but the property in the 
seized wheat was theirs. No doubt, the 
wheat had to be sold, as it was subject to 
speedy and natural decay, but the peti- 
tioners are entitled to the sale proceeds, 
if ultimately it is found by the Addi- 
tional District Magistrate (Civil Supplies), 
Agra, that there was no contravention by 
them of an order issued under Sec. 3 of 
the Act. It is not necessary for us to deal 
with the question whether an illegal sei- 
zure amounts to ‘deprivation’ of pro- 
perty within the meaning of Art. 300A 
for purposes of this case, as the State 
Government does not dispute the right 
of the petitioners to the sale proceeds, It 
is true that the seizure was with intent 
to confiscate under S., 6A of the Act, but 
that would not make the seizure illegal. 
if, ultimately, it is found that there was 
contravention of an order issued under 
5. 3 of the Act. 

43. If the facts were not in contro- 
versy and if the petitioners were able 
to prove that there was wrongful seizure 
of wheat by the State Government of 
Uttar Pradesh at the check-post of Saiyan 
on the border, while in transit, in the 
course of inter-State trade and com= 
merce from the Union Territory of Delhi, 
perhaps, they would be entitled to the 
return of the ‘seized wheat, or, in the al- 
ternative, to the payment of price there- 
of. The State contests the right of the 
Court to investigate into the facts, parti- 
cularly when the matter is a fact in issue 
in the aforesaid proceedings before the 
Additional District Magistrate (Civil Sup- 
plies), Agra. Normally, it is not the func- 
tion of this Court to investigate into facts 
in proceedings under Art. 32 of the Con- 
stitution when they are  controverted 
with a view to discerning the truth. The 


matter must, in a situation like this, be 
left to the fact-finding body, For the 
establishment of their right to relief 
under Art. 32, the petitioners must, in 


our opinion, establish the necessary facts 
before the said Additional District Magis- 
trate in the proceedings under S. 6A of 
the Act. If they fail to get relief in such 
proceedings, their obvious remedy lies in 
a suit for damages for wrongful seizure, 


44. The question that the seizure 
were in reality for procurement of wheat 
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in furtherance of the directive of the 
Central Government, and not for breach 
of the two Control Orders and, therefore, 
were nothing but a ‘colourable exercise of 
power’, is dependent on facts to be found 
on investigation. Further, the question 
that there being no control price for 
wheat, the wheat should have been sold 
by public auction, is again a question 
that must be raised before the Additional 
District Magistrate (Civil Supplies), Agra, 


in the proceedings pending before him 
under S. 6A of the Act, l 
45. Turning to the petitions under 


Art. 32 of the Constitution by wholesale 
dealers of foodgrains from the State of- 
Uttar Pradesh, learned counsel appearing 

for these petitioners challenged the im- 

pugned teleprinter message dated March 

31, 1981, and the Notification No. P~ 

XXIX-Food-5-5 (42)/80 dated April 21, 

1981, issued by the State Government of 

Uttar Pradesh, by which el. 4 of the Uttar 

Pradesh Foodgrains (Procurement and 

Regulation of Trade) Order, 1978, has 

been amended, particularly on _ three 

grounds, namely, (1) the impugned noti- 

fication fixing the maximum limit oz 

wheat permitted to be possessed by a 

wholesale dealer at 250 quintals, at 4 

time, is an unreasonable restriction on 

the freedom of trade guaranteed under 

Art, 19 (1) (g) of the Constitution; (2) 

there is no distinction made between a 

wholesale dealer and a commission agent 

inasmuch as the maximum limit of wheat 

allowed to be possessed by them is thè 

same, i.e., 250 quintals at a time and the 

fixation of such limit in the case of whol2- 

sale dealer is arbitrary, irrational and 

irrelevant and thus violative of Arf, 14 
of the Constitution: and (3) the instruc- 

tions conveyed by the State Government 
by its teleprinter message dated March 

31, 1981, placing restrictions on move- 
ment of wheat by traders on private acs 
count from the State of Uttar Prade2sh 
to various other States and on inter-dis- 
trict movement of wheat within tha 
State, were in breach of their fundamen- 
tal right under Art, 19 (1) (g) read with 
Art, 301 of the Constitution, 

46. The first and second contentions 
may conveniently be dealt with together. 
In order to appreciate these content-ons, 
it is necessary to state a few facts: 

During the year 1979-80, the country. 
was victim to a very serious droughf 
which affected both Kharif as well as 
Rabi crops. The Government of India, 
therefore, fixed a target of 9.5 million 


~from one State to 
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tonnes of wheat to be purchased in the 
summer months of 1981 for the national 
buffer stock. It fixed the procurement 
price at Rs. 130 per quintal as against the 
support price of Rs. 127 per quintal re- 
commended by the Agricultural Price 
Commission to provide a better incentive 
to the farmers. The procurement was car- 
ried out as a measure of price support 
without any restriction on movement 
another, However, 
some of the States were. implementing 
local laws with regard to ensuring that 
the private trade adhered to the stock 


_limit restrictions on them and did not 


try to corner stocks for speculation pur- 
poses, The original target fixed for pro- 
curement was 9.5 million tonnes but at 
the end of June cnly 6.5 million tonnes 
had been purchased, leaving a deficit of 
3 million tonnes, The result was that the 
Government of India was thus forced to 
buy 1.5 million tonnes of wheat 


"in the world market. The Government’s 
‘procurement drive was mainly frustrated 


by wholesale dealers of foodgrains cor- 
nering the stocks of wheat by paying a 
price higher than the procurement price 
to the farmers, 


47. The imperatives of the situation 
demanded that the speculative tendencies 
of the trade were curbed by strictly en- 
: forcing the stock limits of traders, Under 


' original cl. 4 of the Uttar Pradesh Food- 


grains (Procurement and Regulation of 
Trade) Order, 1978, a wholesale dealer, 
commission agent or a retailer could have 
in stock wheat not more than 750 quin- 


, tals, 750 quintals and 100 quintals res- 
' pectively, at any ‘time. In view of the 


j 


worsening situation in the national. buffer 


=- stock and in the light of the experience 


Í 


gained during the past few years, the 
State Government was of the opinion 


. that it was necessary and expedient to 
: re-fix the stock limits of 


such dealers. 
This was expected to maximise procure- 
ment of wheat to meet the requirement 


, of public distribution, as well as, the 
buffer stock, de tore ee Oe oe a oe 
48, It cannot-be asserted that the 


[eS rion imposed by the State Gov- 
ernment on wholesale dealers of wheat is 


{either arbitrary or is of an excessive na- 
_{ture, The fixation of the stock limit of 


wheat to be possessed by wholesale deal- 
ers, at any time, at 250 quintals is an 


‘important step taken by the State Gov- 


ernment to obviate hoarding and black- 
marketing in wheat which is in short 
supply. It is hardly necessary to €m- 


. phasise the extent and urgency of the 
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evil sought to be remedied thereby. 
Perhaps fixation of the maximum limit 
of wheat permitted to be possessed by a 
wholesale dealer at 250 quintals, at a 
time, is too low, but the restriction so 
imposed cannot be treated to be. arbi- 
trary or of an excessive nature, beyond 
what is required in the national interest. 
It is a matter of common knowledge 
that wholesale dealers of foodgrains 
mainly operate in large cities and towns 
and have the means and capacity io 
manipulate the market by withholding 
stocks of a commodity, There was need 
to check such speculative tendencies in 


the trade. It was therefore felt expedient 


to re-fix the stock limit of wheat for 
wholesale dealers at 250 quintals at a 
time, as in the case of a commission 
agent. The underlying idea is that the 
wholesale dealers should be allowed to 
continue their trading activities within 
reasonable limits. The fixation of stock 
limit at 250 quintals implies that whole- 
Sale dealers can have at any time, in 
stock, a wagon-load of wheat. In Krishan 
Lal Praveen Kumar v. State of Rajas- 
than, W. P. Nos, 4839-4845/81, decided on 
September 4, 1981, this Court has inter-~ 
preted the words ‘at any time’ as mean- 
ing ‘at any given time’, This means that 
a wholesale dealer should not have in 
stock more than 250 quintals at a time. 
But there is nothing to prevent a whole- 
sale dealer from entering into a series 
of transactions during the course of the 
day. This Court in Krishan Lal Praveen 
Kumar’s case (supra) and Suraj Mal 
Kailash Chand v. Union of India, W. Ps. 
3334-43/81, decided on September 25, 
1981* has upheld the validity of a similar 
notification dated March 23, 1981, issued 
by the State Government of Rajasthan in 
exercise of the powers conferred by cl. 18 
-of the Rajasthan Trade Articles (Licens-~ 
ing and Control) Order, 1980, fixing the 
maximum limit of wheat to be possessed 
by a dealer at any one time at 200 quin- 
tals, on the ground that it is a reasonable 
restriction by the State Government 
within the meaning of Art. 19 (6) of the 
Constitution. In view of these decisions, 
it is difficult to conceive as to how the 
contention based on Art. 19 (1) (g) of the 
Constitution can survive. 

49. True it is, if the governmental 
action is arbitrary or there is no rational 
nexus to the object sought to be ac- 
hieved it is liable to be struck down as 
violative of Art. 14 of the Constitution, 
The State Government has adopted vari- 


*Reported in 1981 UJ (SC) 725 
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ous measures in the interest of the 
general public for the control of pro- 
duction, supply and distribution of, and 
trade and commerce in, essential com- 
modities. To obviate hoarding and 
blackmarketing in foodstuffs, it has pro~ 
mulgated the Order, It introduces a sys- 
tem of checks and balances to achieve 
the object of the legislation, Le, to en- 
sure equitable distribution and availabi- 
lity of essential commodities at fair 
prices. It cannot be said that looking to 
the prevailing conditions, the imposition 
of such restrictions does not satisfy the 
test of reasonableness. Nor can it be said 
that the fixation of such stock limit is 
arbitrary or irrational having no nexus 
to the object sought to be achieved and 
is, therefore, violative of Art. 14. On the 
contrary, the limitation imposed fixing a 
Stock limit for a wholesale dealer at 250 
quintals is a reasonable restriction with- 
in the meaning of ar 19 (6) of the Con- 
stitution. 


50. One further point requires to be 
noticed. The contention that the action 
taken by the State Government in issu- 
ing the impugned teleprinter message 
amounts to an ‘intrusion’ on the funda- 
mental right to carry on trade or busi- 
ness under Art, 19 (1) (g) or on the free- 
dom of trade, commerce and intercourse 
under Art. 301 of -the Constitution ap- 
pears to be wholly misconceived. As al- 
ready stated the instructions conveyed by 
the State Government by the impugned 
teleprinter message imposing the require- 
ment for the making of an endorsement 
by the Deputy Marketing Officer or the 
Senior Marketing Officer or the physical 
verification of stocks of wheat during the 
course of transit, are not a ‘restriction’ 
on the fundamental right to carry on 
trade or business guaranteed under Arti- 
cle 19 (1) (g) or on the freedom of trade, 
commerce and intercourse under Art. 301. 
These are nothing but regulatory mea- 
sures to ensure that the excess stock of 
wheat held by a wholesale dealer, com- 
mission agent or a retailer is not trans 
ported to a place outside the State or 
from one district to another. Even if these 
requirements are considered to be a-'res~ 
triction’ on inter-State or intra-State 
trade, that is, across the State or from one 
part of the State to another, the limita- 
tion so imposed on the enjoyment of the 
right cannot be considered to be arbi- 
trary or of an excessive nature and thus 
violative of Art. 19 (1) (g) or Art. 301 
of the Constitution. The State Govern- 


ment in its return has stated that. there 


oe 


order as to costs, 
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is no ban on the export of wheat from 
the State of Uttar Pradesh to various 
other States or from one district to an- 
other within the State, subject to the 
making of an endorsement by the Deputy 
Marketing Officer or the Senior Market- 
ing Officer concerned. The petitioners 
who are wholesale dealers of foodgrains 
in the State of Uttar Pradesh are, there- 
fore, free to carry on their business with- 


‘in the permissible limits, i.e. they may 


carry on their trade or business or enter 
into inter-State or intra-State transac- 
tions of wheat subject to the stock limit 
of 250 quintals, at a time, 


51. In the result, the writ petitions 
must fail and are dismissed. The stay 
orders passed by the Court, from time to 
time, stand vacated. Formal orders for 
vacating stay granted in these matters 
need not be issued, There shall be no 


Petitions dismissed. 


a 
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S (From: Madras) ! 

S5. MURTAZA FAZAL ALI AND 

V. B. ERADI, JJ. 

Criminal Appeal No. 213 of 1981, D/- 
25-2-1981, 

K. Duraiswamy, Appellant v, State of 
Tamil Nadu, Respondent, 


Penal Code (45 of 1860), S. 53 — Sen- 
tence -—— Mitigating circumstance — Ac- 
cused Government servant losing service 
consequent on conviction — Accused like- 
ly to lose pensionary benefits — Sentence 
reduced to period already undergone i.e. 
about three months — In lieu of sen- 
tence remitted, fine of Rs. 500 imposed 
and in default accused. to undergo three 
months’ R. I. (Para 2) 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is confined to the question of 
sentence only. 


2 After having heard learned counsel 
for the parties and going through the 
Judgment of the courts below we feal 
that there is some room for reduction in 
the sentence of the appellant. The appel- 
lant was a Government servant and by 
virtue of his conviction he’ has lost Lis 
service and is also likely to lose his pen- 
Sionary benefits, He has already served 
three months. In the peculiar facts and 
circumstances of this case, we therefore 
uphold the conviction and reduce the 
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Sentence fo the period already served 
Which, according to the appellant, is 
about three months, In lieu of the sen- 
tence remitted we impose a fine of 
Rs. 500, in default three months’ rigorous 
imprisonment, The fine to be paid within 
two months from today and the entire 
fine realised shall be paid to the temple, 


_ 3. The appeal is disposed of accord- 
ingly, 


Sentence modified, 
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A. C. GUPTA AND R. B. MISRA, JJ. 
Transfer Petn, (Civil) No, 46 of 1980, 
D/- 9-3-1981, 
Beni Shankar Sharma and others, Peti- 


tioners v, Surya Kant Sharma and others, 
Respondents, 


Civil P. C. (5 of 1908), S. 25 — Suit for 
declaration that impugned family settle- 
ment was void and for its cancellation 
and fresh partition — Suit filed in Court 
at Gauhati — Petition under S. 25 to 
Supreme Court for transfer of suit to 
High Court at Calcutta — Deed of settle- 
ment executed and registered in Calcutta 
e~ Bulk of properties situated in Calcutta 
=- Records relating to properties main- 
tained at Calcutta — Attesting witnesses 
residing in Calcutta and it was difficult 
for them to find time to go to Gauhati — 
Plaintiff also having business in Calcutta 
»— Petitioner having no residence at Gau- 
hati and one of them the karta was very 
old — On facts and circumstances, held, 
it would be expedient for the ends of 
Justice to have the suit tried at Calcutta 
— Case directed to be transferred to Cal- 
cutta High Court, 


ORDER:— This is an application under 
Section 25 of the Code of Civil Procedure 
seeking transfer of title Suit No, 26 of 
1980 (Surya Kant Sharma v. Beni Shan- 
kar Sharma) filed in the Court of Addi- 
tional District Judge No, I, at Gauhati to 
an appropriate Court in Calcutta, The 
suit is for a declaration that the deed of 
family settlement executed on June 9, 
1978 is void, for cancellation of the samé 
and fresh partition of the properties men- 
tioned in the deed. The suit has been in- 
stituted by a minor who was aged about 
five years and five months when the suif 
was filed with his mother as next friend, 
It appears that the deed was signed by 
the minor’s father and grandfather who 
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have been impleaded as some of the de- 
fendants in the suit. 


2. The reasons for seeking transfer of 
the suit as stated in the application are 
as follows: Petitioner 1 who is the Karta 
of the joint family of the petitioners is 
about 75 years old. The petitioners have 
no place of stay in Gauhati and it would 
be impossible for the petitioners who are 
all residents of Calcutta to defend the 
suit if it is tried in Gauhati. The deed of 
family settlement was executed and re- 
gistered in Calcutta. Almost all who are 
likely to be witnesses in the suit live in 
Calcutta, The records relating to the pro- 
perties in question were all maintained 
at Calcutta, It would be extremely dif- 
cult for the two attesting witnesses to the 
deed, one a practising advocate of the 
Calcutta High Court and the other a mer- 
chant of Calcutta, to find time to gd to 
Gauhati to depose. On the other hand 
the respondents who have their place of 
business in Calcutta would have no dif- 
ficulty if the suit were tried in Calcutta. 
According to the petitioners the suit was 
filed in Gauhati only with a view to pre- 
venting the petitioners from properly 
defending the suit in Gauhati, It is also 
alleged in the application for transfer 
that the respondents who in their coun- 
ter-affidavits filed in this Court oppose 
the transfer of the suit from Gauhati to 
Calcutta in fact resides in Calcutta, 
From the addresses of the defendants (as 
plaintiffs) as appearing from the cause 
title of the plaint this statement seems 
to be correct, However, in their counter- 
affidavits these defendants-respondents 
(sic plaintiffs-respondents) assert that 
they now live in Assam, Some documents 
have also been filed to show that the. 
minor plaintiffs and his parents now live 
in Jorhat in Assam but these documents 
are not supported by an affidavit, It fur- 
ther appears from the list of properties 
mentioned in the schedules to the deed 
of family settlement which is sought to be 
cancelled that the bulk of the properties 
is situate in Calcutta, i 


3. Considering the facts and circum- 
stances of the case we think that it would! 
be expedient for the ends of justice to 
have the suit tried at Calcutta. Accord- 
ingly we direct that Title Suit No, 26 of 
1980 pending in the Court of the Addi- 
tional District Judge, No. I at Gauhati be 
transferred from the said court to the 
Original side of the Calcutta High Court. 
The suit will proceed in the transferee 
court from the stage at which it was 


en NL LT NNN TT EAH ee 


1982 


transferred to it, There will be no order 
as to costs, 


Petition allowed, 
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V. D. TULZAPURKAR, J, 
Criminal Writ Petn. No, 1793 of 1981, 
D/-12-5-1981, 
‘ Sunil Dutt, Petitioner v. Union of India 
and others, Respondents, 


(A) Constitution of India, Arts, 32, 226 
~~ Dismissal of earlier writ petition for 
habeas corpus — Does not operate as bar 
to maintainability of another writ petition 
for that purpose, (Para 3) 


(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act- (52 of 1974), S. 3 (3) — Preventive 
detention — Copies of documents and ma- 
terial in support of grounds of detention 
not supplied along with grounds of de- 
tention —- Detention order is illegal. 
(Constitution of India, Arts. 21 and 22 (5)). 


Where the documents and materials in 
support of the grounds on the basis of 
which the detention order has been made, 
the same being ex hypothesi in existence 
at the time of the issuance of the deten- 
tion order and framing of the grounds, 
were not supplied to the detenu along 
with the grounds and consequently the 
detenu was prevented from making effec- 
tive representation against his detention, 
the detention order was illegal as such 
non-supply would clearly amount to a 
violation of the 
under Art. 22 (5) of the Constitution. 
AIR 1981 SC 814, Rel. on. (Para 6) 


It is true that under sub-sec. (3) of 
S. 3 of the Act it is provided that for the 
purpose of Art. 22 (5) of the Constitution, 
the communication to a person detained 
in pursuance of the detention order of 
the grounds on which the order has been 
made shall be made as soon as may be 
after the detention,: but ordinarily not 
later than five days and in exceptional 
circumstances and for reasons to be re- 
corded in writing, not later than fifteen 
days, from the date of detention. But, 
this provision under which five days’ 
period in normal circumstances and fif- 
teen days’ period in exceptional circum- 
stances has been provided relates to the 
supply or communication of the grounds 
on which the order of detention has been 
made to the detenu. It has no reference to 
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the documents and material on the basis 
of which the detention order has been 
made, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1981 SC 814; 1981 Cri LJ 353 5 

TULZAPURKAR, J.:— By this petition 
for issuance of a writ of habeas corpus, 
the petitioner has challenged his father’s 
continued illegal detention under S. 3 (1) 
of the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 (for short ‘the COFEPOSA Act’) 
and has sought his release, 


2. <A few facts giving rise to the peti- 
tion may be stated, Bakshi Balraj Dutt, 
the detenu, was arrested and detained on 
July 11, 1980 pursuant to a detention 
order passed by the Administrator, Delhi 
Administration on July 9, 1980 under S. 3 
(1) of the COFEPOSA Act. On the very 
date on which he was detained ie. on 


- July 11, 1980, grounds of detention run- 


ning into 8 closely typed pages were sup- 
plied to him, However, copies of tha 
documents and the statements relied up- 
on by the detaining authority, on the 
basis of which the grounds of detention 
were made out, were served upon the 
detenu as late as on July 19, 1980. The 
detenu made an incomplete representa- 
tion on July 26, 1980—incomplete þe- 
cause copies of documents referred to in 
the grounds were served on him on Aug~ 
ust 4, 1980. The detention was confirmed 
by the Central Government on Aug. 23, 
1980 after obtaining the Advisory Board’s 
opinion. It appears that on September 12, 
1980 the detenu filed a writ petition by 
way of habeas corpus seeking release but 
the same was dismissed by this Court in 
limine on Sept. 24, 1980. Thereafter an- 
other representation was made by the 
detenu through his wife to the detaining 
authority (the Administrator) in Jan, 
1981 and that representation was dispos- 
ed of by rejection on April 25, 1981. The 
present petition seeking release of the 
detenu has been filed by the petitioner 
on_April 3, 1981, 


3. It is well settled that the dismissal 
of the earlier writ petition of habea? 
corpus on Sept. 24, 1980 will not operat: 
as a bar to the maintainability of th? 
present writ petition and no point in 
that behalf was raised before me by 
counsel for the respondents. 


4, Counsel for the petitioner has rais- 
ed two contentions in support of the writ 
petition. In the first place he has con- 
tended that all the documents, whether 
relied upon or referred to in the grounds 
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of detention, had not been supplied to the 
detenu along with the grounds of deten- 
“tion and such failure constituted a breach 
of the guarantee under Art. 22 (5) of the 
Constitution and since such failure has 
affected the right of the detenu to make 
a proper and effective representation any 


- further detention in breach of the safe- 


guard would be illegal. Secondly, it is 
contended that there has been an undue 
and- unexplained delay of more than four 
months in the matter of consideration of 
the representation which the detenu had 
- sent through his wife and further that 
the said representation has been disposed 
of by the detaining authority (the Ad- 
ministrator) by not applying its indepen- 
dent mind but after getting influenced 
‘ by the Central Government decision in 
: The matter, It is unnecessary for me to 
: consider the second contention urged by 
‘ counsel for the petitioner as, in my view, 
. the first contention is sufficient to dispose 
of this habeas corpus petition. 


_ §& It was not disputed before me that 
along with the grounds of detention 
which were served on the detenu on July 
1, 1980, none of the documents, either 
relied upon or referred to in the grounds, 
were served upon him. Admittedly, the 
service of such documents was delayed 
up to July 19, 1980. It is obvious that 
those very documents must have formed 
the basis of making out the grounds of 
detention and ex hypothesi these docu- 
ments were in existence and available 
for being served upon the detenu along 
with grounds of detention. Further, docu- 
ments referred to in the grounds were 
served as late as on August 4, 1980, with 
the result that the detenu was required 
to send his incomplete representation 
which he did on July 26, 1980. Clearly 
the safeguard guaranteed under Art. 22 
(45) of the Constitution was violated. In 
Kamla Kanyalal Khushalani v. State of 
Maharashtra, (1281) 1 SCC 748: (AIR 
. 198r SC 814) this Court has observed as 
follows: 


“It is of the utmost importance that all 
the necessary safeguards laid down by 
the Constitution under Article 21 or 
Article 22 (5) should be complied with 
fully and strictly and any departure 
from any of the safeguards would void 
the order of detention. The law of pre- 
ventive detention has now to satisfy a 
two-fold test: (1) that the protection and 
the guarantee afforded under Art. 22 (5) 
is complied with, and (2) that the pro- 
cedure is just and reasonable. If a pro- 


cedure under Article 21 has to be rea- . 
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sonable, fair and just, then the words 
‘effective representation’ appearing in 
Article 22 (5) must be construed so as to 
provide a real and meaningful opportu- 
nity to the detenu to explain his case to 
the detaining authority in his represen- 
tation, In this view of the matter, unless 
the materials and documents relied on in 
the order of detention are supplied to 
the detenu along with the grounds, the 
supply of grounds simpliciter would give 
him not a real but merely _ an illusory 
opportunity, to make a representation to 
the detaining authority,” 

6. It is true that under sub-sec. (3) of 
S. 3 of the COFEPOSA Act it is provid- 
€d that for the purpose of Art. 22 (5) of 
the Constitution, the communication to a 
person detained in pursuance of the de- 
tention order of the grounds on which the 
order has been made shall be made as 


‘Soon as may be after the detention, but 


ordinarily not later than five days, and 
in exceptional circumstances and for rea- 
Sons to be recorded in writing, not later 
than fifteen days, from the date of de- 
tention. This provision under which five 
days’ period in normal circumstancés and 
fifteen days’ period in exceptional cir- 
cumstances has been provided relates to 
the supply or communication of - the 
grounds on which the order of detention 
has been made to the detenu, It has no 
reference to the documents and material 
on the basis of which the detention order 
has been made and it is quite clear that 
there is no reason why the documents 
and materials in support of the grounds 
on the basis of which the detention 
order has been made, the same being 
ex hypothesi in existence at the time of 
the issuance of the detention order and 
framing of the grounds, should not be 
Supplied to the detenu along with the 
grounds. Non-supply of such material 
and documents along with the grounds 
would clearly amount to a violation of 
the safeguard guaranteed under Art> 22 
(5) of the Constitution. Since in the in- 
stant case that safeguard afforded to the 
detenu has been violated, further de- 
detention of the detenu would be illegal 
and void. . 
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7. In the circumstances the writ peti- 
tion succeeds and the detenu is directed 
to be released forthwith. 

Petition allowed, 
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AYR 1982 SUPREME COURT 55 
(From : Punjab and Haryana) 


D. A. DESAI AND 
BAHARUL ISLAM, JJ; 
Criminal Appeal No, 763 of 1981, 
(arising out-of SLP (Cri) No, 890 of 

4981). D/- 18-9-1981. 

Randhir Singh, Appellant v. State of 
Punjab, Respondent, 

Penal Code (45 of 1860), Ss. 300 
Cis. (1), (3); 302 and 304 Part If — Mur- 
der — Only one injury —— Accused a 
young college going boy — Some al- 
tercation between his father and de- 
ceased — Held, in the circumstances 
that the accused committed offence un- 
der Sec, 304 Part IT — Conviction al- 
tered from Sec. 302 to Sec. 304 Part II. 
Decision of Punjab & Haryana High 
Court, Reversed, 


In order to bring the case within 
Cl, (3) of S. 300, LP.C. it must be pro- 
ved that there was an intention to inflict 
that particular bodily injury which in 
the ordinary course of nature was suf- 
ficient to cause death. In other words. 
that the injury found to be present was 
the injury that was intended to be in- 
flicted, AIR 1958 SC 465 and AIR 1981 
SC 1552 Foll. (Para 8) 

Having regard to the totality of cir- 
cumstances, viz., there is only one in- 
jury, that the weapon was not carried 
by the accused in advance, that there 
was no premeditation, that he was a 
young college going boy, that there was 
‘some altercation between the deceased 
and his father and that the death oc- 
curred nearly after six days, ne can 
only say that the accused must be at- 
tributed the knowledge that he was like- 
ly to cause an injury which was likely 
to cause death, It cannot be said that 

the accused intended to cause that parti- 
~ cular injury. Under these circumstan- 
ces, the appellant is shown to have com- 
mitted an offence under Sec, 304, 
Part II. Decision of Punjab & Haryana 
High Court, Reversed, (Paras 8, 9, 10) 
Cases Referred: Chronological Paras 


AIR 1981 SC 1552: 1981 Cri LJ 1136 8 
AIR 1958 SC 465: 1958 SCR. 1495: 1958 
Cri LJ 818 8 


DESAI, J.:— Appellant Randhir Singh 
alias Dhire has been convicted for hav- 
ing committed an offence under S. 302. 


LY/LY/E608/81/LGC 


Randhir Singh v. 


State of Punj ab 
Indian Pena] Code in that on July 4. 


` 1979, he Save a blow with a Kassi on 


the head of Mohan Singh who unter the 
impact of the blow fell down on the 
ground, He was removed to the hospital 


where he died on July 10, 1979, Autopsy _ 


On. the dead body of Mohan Singh was 
conducted by P. W. 1 Dr. S, C. Garg on 
the very day, He noticed the following 
injuries : 


1. A stitched wound on the right 


frontal parietal] region 2” in length. It 
Was approximately bone deep. 


2, A surgical wound on the right tem- 


poral region for burr (sic) hole. 

3. There was bruising of the right eye 
with ecchymosis of the bulbar con- 
junctive, 

On internal examination the autopsy 
surgeon found under the seat of injury 
No, 1 a fissured fracture extending from 
the side of the wound to the base of the 
Skull covering the middle cranial] fossa. 

2, The appellant and his father 
Shamsher Singh were tried by the learn- 
ed Sessions Judge for having committed 
an offence under Sec, 302, L P.C. and 
Sec, 302 read with Sec. 34. I. P. ©, res- 
pectively. The learned Sessions Judge 
convicted both of them for the offence 
with which each of them was 
charged and sentenced each of them to 
suffer imprisonment for life. Shamsher 
Singh, the second accused was also 
directed to pay a fine of Rs. 3,J00/-. in 
default to suffer rigorous imprisonment 
for one year, 


3. In the appeal preferred by both 
the accused a Division Bench of the 
High Court of Punjab & Haryana held 
that the charge against Shamsher Singh 
was not brought home and he was given 
benefit of doubt and acquitted, Convic- 
tion of the appellant and the sentence 
imposed upon him were confirmed, 

4. When the special leave petition 
came up before this Court, a notice was 
issued limited to the nature of cffence 
and sentence only and special leave 
was also limited to the same, 


5. Appellant was aged about 18: 
years on the date of occurrence being 


July 4, 1979. According to the prosecu- 


tion he gave one blow with kassi. This 
blow was given on July 4, 1979, at about 
12 noon, Victim Mohan Singh died in 
the hospital on July 10, 1979, In the 
opinion of the medica] officer who car- 
ried out the autopsy death occurred on 
account of intra-cranial haemorrhage as 
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a result of injury No, 1. In the cpinion 
of medica] officer this injury was suffi- 
cient in. the ordinary course of nature 
to cause death. In the background of 
these facts, the question arises, as to 
what is the offence committed by the 
present appellant, Unfortunately the 
High Court has not dealt with this as- 
pect, The High Court took into conside- 
ration the fact that there were three 
injuries on the dead body and that injury 
no, 1 is attributed to the present ap- 
pellant. Thereafter there is an observa- 
tion which is.contrary to record, It reads 
as under :— 

“Other two iniuriés 
and simple in nature.” 
This is factually incorrect because in- 
jury No. 2 is not an injury caused by 
any one but was a surgical wound caused 
for the purpose of performance of an 
operation on the deceased, Injury No, 3 
is a bruise and js an injury of a trivial 
character, It is not even the prosecution 
case that the present appellant gave 
more than one blow with kassi or with 
any other weapon, 

6. It is at this stage necessary lo re- 
call the circumstances under which the 
appellant is alleged to have given one 


are just bruises 


-blow with kassi, Facts alleged and held 


proved are that deceased Mohan Singh 
had constructed a house in the phirni 
(outer circuitous road) of village Khasi 
Khurd, He had installed a water pump 
near his house, Appellant and his father 
belonged to village Khasi Kalam and they 
had purchased agricultural] land ad- 
jacent to the Phirni of village Khasi 
Khurd. On the date of the occurrence 
Smt. Amar Kaur widow of the deceased 
was cleaning utensils at the water pump 
and the deceased was washing his hands 
and face. Appellant started digging earth 
from village Phirnj and started throw- 
ing it towards the water pump, Mohan 
Singh asked him not to do so but he 
did not desist and in the meantime the 
father of the appellant arrived there 
with a kassi. There ensued an altercation 
between the father of the appellant on 
the one hand and deceased Mohan Singh 
On the other. At that stage according 
to the prosecution Shamsher Singh, 
father of the appellant exhorted the ap- 
pellant to attack the deceased and un- 
der these circumstances the appellant 
is alleged to have given one blow with 
Sharp edge of Kassi on the head of 
Mohan Singh and this blow proved fatal 
after a period of six days, 
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7. In the circumstances discussed 
herein it is not possible to hold that the 
appellant intended to cause death of the 
deceased and Para I of Sec. 300. Indian 
Penal Code would not be attracted. 

8. The contention is that Para ll] of 
Sec. 300, I. P. C. would be attracted in 
that the appellant not only intenued to 
cause that particular injury which is. 
alleged to have been inflicted and the 
have been inflicted 
was sufficient in the ordinary 
course of nature to cause death, In a 
small village upon a minor quarrel, the 
appellant a young boy aged 18} years. 
studying in the engineering college and 
not shown to have been armed, gave 
one blow by Kassi brought by his father; 
could it be said that he intended to 
cause that particular injury? Merely 
because the blow landed on a particu- 
lar spot on the body divorced from the 
circumstances in which the blow was 
Siven it would be hazardous to say that 
the accused intended to cause that parti- 
cular injury, The weapon was not at 
hand, He did not possess one, Altercation 
took place between his father and the de- 
ceased and he gave blow with a Kassi. 
In our opinion in these circumstances 
it would be difficult to say that the ac- 
cused intended to cause that particular 
injury, True it is that the injury proved 
fatal and was opined in the ordinary 
course of nature to be sufficient to cause 
death, We need not dilate upon this 
subject in view of a very recent deci- 
Sion of this Court in Jagrup Singh v. 
State of Haryana decided on May 7, 1981 
(reported in AIR 1981 SC 1552). Sen, J. 
speaking for the Court, after’ referring 
to various previous decisions an the sub- 
ject including the one relied upon in 
this ease, Virsa Singh v. State of Pun- 
fab, 1958 SCR 1495: (AIR 1958 SC 465), 
observed that in order to bring ¿he case 


within Para III of Sec, 300, IL P. C. it 
must be proved that there was an 
intention to inflict that particu- 


lar bodily injury which in the ordinary 
course of nature was sufficient fo cause 
death. In other words, that the injury 
found to be present was the injury that 
was intended to be inflicted, We find it 
difficult to hold in the’ circumstances 
herein set out that such was the inten- 
tion of the appellant. 


9. In our opinion, having regard to 
the totality of circumstances, yiz.. there 
is only one injury, that the weapon was 
not carried by the appellant in advance. 
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that there was no premeditation, that 
he was a young college going boy, that 
there was some altercation between the 
deceased and his 
death occurred nearly after six days, 
one can only say that the appellant must 
be attributed the knowledge that he was 
likely to cause an injury which was 
likely to cause death. Under these cir- 
cumstances, in our opinion, the appel- 
lant is shown to have committed an of- 
fence under Sec, 304, Part II cf the 
Indian Penal Code and he must be con- 
victed for the same and sentenced to 
suffer rigorous imprisonment for five 
years, 


10. Accordingly this appeal is allow- 


ed and the conviction of the appellant - 


is altered from Sec. 302, I. P, C. to 
Sec, 304. Part IJ, I. P. C. and the sen- 
tence of life imprisonment is reduced to 
rigorous jmprisonment for five vears. 
Appeal allowed, 





AIR 1982 SUPREME COURT 57 
(From: Delhi) 
Y. V. CHANDRACHUD C. J. AND 
A. VARADARAJAN, J. 

Jagdish Prasad, Appellant v. State of 
Delhi and another, Respondents, 

Criminal Appeal No, 17 of 1980, 
15-9-1981. 

Prevention of Food Adulteration Act 
(86 of 1954), Ss. 2 (ia) (f) and 7 -~ In- 
sect infested -—- Proof — Sampie of 
Amchoor Sabat found insect infested by 
Public Analyst three days after {aking 
of sample — Extent of insect infesta- 
tion not mentioned in his report — 
About one year thereafter Director of 
Centra] Food Laboratory reporting that 
sample was “highly insect infested” —~ 
Held that there was no evidence to show 
the extent of insect infestation in 
the sample when it was taken 
~~ It was, however, found highly insect 
infested by the Director, Centra] Food 
Laboratory — These circumstances lead 
to conclusion when sample was taken 
it was insect infested within the mean- 
ing of S. 2 (ia) (f). ~ (Para 4) 

CHANDRACHUD, C. J.:— A sample 
of Amchoor Sabat, made from the peels 
of unripe mangoes, was taken from the 
appellant’s shop on October 3, 1970. 
Three days later the analyst found that 
the sample was “insect infested.” He 
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did not mention in his report the ex- 
tent of insect infestation but he stated 
that 23.8 per cent of the pieces of 
Amchoor Sabat were insect infested. 
The report did not mention that any 
living or dead insects were discovered 
in any part of the ‘sample. 

2. The case was fixed for arguments 
in the trial court on Aug. 5, 1971. On 
August 17, the prosecution applied to 
the learned trial Judge under Section 13 
(2) of the Prevention of Food Adultera- 
tion Act, 1954 asking that the sample 
should be sent to the Director of Cen- 
tral Food Laboratory for analysis, The 
sample was accordingly sent to the 
Director on August 23, who reported on 
September 1, 1971 that the sample was 
‘highly insect infested’, 

3. The learned trial Judge convicted 
the appellant by his judgment dated 
November 26, 1971 but in appeal the 
appellant was acquitted by the learned 
Additional Sessions Judge by a judgment 
dated February 10, 1972 on the ground 
mainly that the sample was not stated 
to be unfit for human consumption and 
secondly, that there was no evidence 
on the record to show as to what was 
the state of the sample on the date on 
which it was taken, that is to say, on 
October 3, 1970. The Municipal Corpora- 
tion of Delhi filed an appeal in the High 
Court of Delhi against the judgment of 
the learned Additional Sessions Judge. 
The High Court set aside that judgment 
and restored that of the trial court under 
which the appellant was sentenced to 
six months’ rigorous imprisonment and 
to pay a fine of Rs. 1,000/-. Being ag- 
grieved, the appellant has filed this ap- 
peal by special leave, 

4, The offence took place nearly 
eleven years ago and there is no evi- 
dence on the record to show what was 
the extent of insect infestation in the 
sample when it was taken, A rather in- 
teresting feature of this case is that 
when, On the application of the pro- 
secution, the report of the Director of 
Central Food Laboratory was brought 
on the record of the case, the earlier re- 
port of the analyst was replaced by that 
report. The result is that though there 
is evidence on the record to show that 
the sample was “highly insect infested” 
on September 10, 1971 when the Director 
of the Central Food Laboratory gave his 
report there is no evidence on the record 
to show as to what was the state of the 
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sample on October 3, 1970. Shri Bawa 
Gurcharan Singh argues that in this 
state of affairs the appellant is entitled 
to an acquittal but we are not inclined 
to accept that submission. The evidence 
on the whole can be accepted as justify- 
ing the conclusion that on the date on 
which the sample was taken, it was in- 
sect infested within the meaning of sec- 
tion 2 (ia) (f) of the Act, 


5. At the time when the offence was 
committed on October 3, 1970 Court 
could pass less than the minimum sen- 
tence if there were good reasons for do- 


-ing so and they had also the power to 


release the offender on probation in ap- 
propriate cases, Taking all the circum- 
stances of the case into account we are 
of the opinion that this is mot proper 
case for imposing any substantive sen- 
tence, While upholding the conviction 


_ therefore, we set aside the sentence of 
- imprisonment and fine imposed on the 


sop heen 


appellant and direct that he should be 


‘released on probation on his executing 


a bond for a period of one year jin the 
sum of Rs, 2000/-. We may mention that 


the appellant has stopped his grocery | 


business long since, 
i - Order accordingly. 


A mes eg ‘ 





AIR 1982 SUPREME COURT 38 
(From : Patna). 
D: A. DESAI AND R. B. MISRA, JJ. 


Criminal Appeal No, 571 of 1981, 
D/- 24-7-1981. 

state of Bihar, Appellant v, Gulab 
Chand Prasad, Respondent, 


Essential Commodities Act 
1955), Ss, 3 and 7 — Bihar Essential 
Articles (Display of Prices and Stocks) 
Order (1977), Sch. I. Item 24 
Prosecution for possessing unaccounted 
Soda ash — Omission to mention provi- 
siong of Order which was violated — 


mere 


' Proceedings not liable to be quashed on 


that ground, Decision of Patna High 
Court Reversed, 

A-complaint was filed against a dealer 
for possessing unaccounted soda ash but 
the Order, provision of which was vio- 
Jated, was not mentioned. It was alleg- 
ed that accused was liable to be punish- 
ed under S, 7 of the Act. Order was 
not shown to be in existence to the High 


Court when the complainant moved the 
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ALR., 


High Court for quashing the proceed- 
ings. High Court quashed the proceed- 
ings holding the complaint to pe mala 
fide, In appeal to Supreme Court, the 


Order was shown to be in existence and 


in force. Two years had lapsed 
prosecution was launched, 

Held, that the existence of the Order 
could not be ignored and proceedings dis- 
posed of as if no Order was there. 
Order of the High Court was liable to be 
quashed, Complaint was to be proceeded 
with in accordance with Jaw. Decision of 
Patna High Court Reversed. 

(Paras 5. 6) 

JUDGMENT :— We have heard Mr. 
Bhagat, learned counsel for the appel- 
lant-State, and Mr. Goburdhan, jearn< 
ed counsel for the respondent, i 

2. This is a peculiar case. The State 
of Bihar had issued an order described 
as Bihar Essential Articles (Display of 
Prices and Stocks), Order, 1977 (here- 
inafter referred to as the Order), It was 
published in the Bihar Government 
Gazette Extraordinary ‘dated Sept, 10. 
1977. It came into force from the date 
of publication,, as provided in sub-cl. (3) 
of cl. (1). Sub-cl. (a) of cl. (2) of the 
Order defines ‘article’ to mean any es- 
sential commodity mentioned in Schs. I 


since 


. and II appended to the Order and fur- 
‘ther confers powers on the State Gov- 


ernment to include any other articles if 
found necessary, Cl. (3) casts an obliga- 
tion on the dealer to display at a con- 


“spicuous place near the entrance of his 


business premises a list of prices and 
stocks of all the articles mentioned in 
Schedule I in which he deals, Schedule I 
placitum 24 sets out: ‘soda ash (for 
washing purposes) as one of the arti- 
cles covered by the Order. This Order 
is issued in exercise of the powers con- 
ferred by S. 3 of the Essential Commodi- 
ties Act, 1955 (hereinafter referred to 
as the Act), As a corollary the breach 
of its provisions would be punishable 
under S. 7 of the Act, 

3. It is alleged by the prosecution 
that the respondent is a dealer in soda 
ash. Upon an inspection of his premises 
on April 13, 1979 the visiting officer 
found an unaccounted stock of 13 bags 
of soda ash, in relation to which, accord- 
ing to the complainant, the respondent 
could not produce the necessary papers, 
Subsequently, the respondent submitted 
some cash memos and also pointed out 
that he had sold soda ash to various 
parties. May be, that would be for him 
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to establish, The fact remains that there 
was unaccounted soda ash as complained 


of in the possession of the respondent 
and the complainant alleged that this 
would be violative of the Order. A 


complaint was filed alleging. the afore- 
mentioned. fact, though of course nof 
mentioning the Order, provision of which 
was violated, simultaneously stating that 
the respondent has committed: an offen- 
ce punishable under S, 7 of the Act. It 
may be mentioned that further allega- 
tions in the complaint were that the re- 
spondent has committed offences under 
Ss, 420 and 471 of I. P. C, 


4. It appears that the respondent 
moved the High Court for quashing the 
proceedings, It was alleged on his be- 
half that soda ash is not an essential 
commodity or an article in respect of 
which there is any statutory order com- 
pelling the dealer in the commodity 
either to display a list of prices or de- 
clare the stock. This submission found 
favour with the High Court. Surprising- 
ly, learned counse] appearing on be- 
half of the State did not point out the 
Order now relied upon as having been 
issued under the Act or any other 
' Order, if there be one under the Defence 
o2 India Rules, The High Court was 
constrained to observe that not only 
the complaint is frivolous but it was 
absolutely mala fide because if there 
was no order imposing any obligation 
on the dealer of a commodity to display 
the price list or to declare the stock, 
there will be no question of a dealer 
nət accounting the stock of any such 
article and if there was no such order, 
absence of explanation in respect of such 
a commodity or otherwise may not, ac- 
cording to the High Court, entail any 
liability in law, 


5. We are not disposed to make any 
observation at this stage on any part 
of the controversy between the parties 
because a statutory Order covering soda 
ash is in existence and in force. Mr, 
Bhagat, learned counsel for the appel- 
lent-State, assured us that it is in force, 
If it is in force, a dealer in any of the 
commodities mentioned in Schedule I 
will have to comply with cls. 3 and 4 
of the Order. Whether there is any 
violation of the statutory 
enacted in cls. 3 and 4 of the Order is 
a matter to be adjudicated, But it 
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would be difficult? to subscribe m the 
face of the Order published in the 
Gazette the copy of the Gazette having 
been submitted to us to ignore the exis- 
tence of the Order. The whole basis of 
the approach of the learned Judge of 
the High Court gets knocked vut once 
the Order is ‘shown to be existing and 
in force, May be. the High Court would 
have acted as we propose to do if the 
Order was shown to the learned Judge 
hearing the matter, Undoubtedly, Mr. 
Goburdhan told us that nearly two years 
have elapsed since the prosecution was 
launched, That is a fact. However, it 
would be unwise to ignore the existence 
of a subsisting order and to dispose 
of a proceeding as if no such order is 
there, 


6. We accordingly allow the appeal, 


~ set aside the order of the High Court 


quashing the complaint and direct that 
the complaint be proceeded with in ac- 
cordance with law, 

i ee Appeal allowed 





b AIR 1982 SUPREME COURT 59 


(From: Bombay) 
A. D. KOSHAL AND R. B. MISRA, JJ. 
Criminal Appeal No, 804 of 1981, D/~ 
14-10-1981. 


Tukaram Dnyanu Gurav and othres, 
Appellants v, State of Maharashtra, Re- 
spondent, 


Penal Code (45 of 1860), Ss. 307 and 
149 — Members of unlawful assembly 
armed with deadly weapons — Only one 
of, them firing shots resulting in injuries 
covered by S. 307 — No proof that other 
accused used weapons during assault — 
They were, still, liable to be convicted 
under Ss, 307 and 149 —- However, they 
did not use their weapons was a mitigat- 
ing circumstance — Their sentence was 
reduced to rigorous imprisonment for two 
years. Decision of Bombay High Court 
Reversed. (Para 1) 

JUDGMENT:— The courts below have 
found that all the four appellants along 
with two others were members of an un- 
lawful assembly, each one being armed 
with a deadly weapon. Accused No, 1 
alone is shown to have fired shots which 
resulted in injuries covered by S. 307 of 
the Indian Penal Code. No overt act 
apart from membership of the unlawful 
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assembly has been brought home to any 
of the appellants except that they were 
also armed with deadly weapons at the 
time of the occurrence. Their conviction 
for an offence under S. 307 read with 
S. 149 of the Indian Penal Code is thus 
well-founded but the fact that it is not 
proved that any of them actually; used 
their respective weapons during the as- 
sault is certainly a . mitigating circum- 
stance, We are of the opinion that the 
sentence awarded to them by the courts 
below is excessive. We reduce it in the 
case of each of them to rigorous impri- 
sonment for two years. The appeal is ac- 
cepted to that extent only, it being 
otherwise dismissed. 

Order accordingly. 


š 





AIR 1982 SUPREME COURT 60 |: 
— (From: Patna) 7 
D. A. DESAI AND |`) 
BAHARUL ISLAM, JJ. 
Civi} Appeal No, 2433 of 1981, 
10-9-1981. 
Bihar State Electricity Board and 
others, Appellants yv. Bhowra Kankanee 
Collieries Ltd. and another, Respondents, 


Civil P. C. (5 of 1908), Ss. 96, 100 — 
Appeal .— Failure of appellant to file 
Vakalatnama in spite of Courts instruc- 
tion — Amounts to non-compliance with 
procedural directions — Involves negli- 
gence — Appellant directed to pay costs 
to respondents, i (Para 6) 


JUDGMENT :— We have heard learn- 
ed Attorney-General] for the appellants 
and learned counsel Mr. K. J, John for 
the respondents, - 

2. In our opinion, this is not a mat- 
ter which should have been dealt with 
in a highly technical manner as has 
been done by the High Court. To iden- 
tify the hypertechnicality resorted to by 
the High Court, a few facts may be 
stated, 


3. Respondents filed a suit against 
the appellants and the suit ended in a 
declaration that the present appellants 
have no right to charge the amount 
claimed and a refund was decreed to the 
extent of Rs. 70,897. Against this decree 
in favour fo the respondents, the ap- 
pellants preferred an appeal, being 
FA 1248/1972, in the High Court of 
‘Patna (Ranchi Bench), During the pen- 
dency of the appeal from 1972 to 1978. it 
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B. S. E. Board v. Bhowra Kankanee Collieries Ltd. 


A.I. R. 


transpired that the letter of authority 
(Vakalatnama}) of the learned advocate 
appearing for the present appellants, 
was not placed on record. It appears 
that there was an order to remove this 
defect and the order appeared to be of 
a peremptory character, Probably. there 
Was some laxity on the part of the ap- 
pellants and the defect was not removed 
and the appeal was dismissed on Jan. 2, 
1978 on the short ground of failure to 
remove the defect and non-compliance 
with the peremptory order No, 10 made 
by the Court on Sept, 30, 1975, 


4. An application for restoration of 
the Ejrst Appeal being MJC 17/1978 was 
moved on behalf of the appellants. 
Again, there was some peremptory order 
On Dec, 10, 1979 and it transpired that 
there was some failure to comply with 
the same and the miscellaneous ap- 
plication stood dismissed, A fresh ap- 
plication No, MJC 12 of 1980 (R) was 
moved for restoration of First Appeal 
No, 1248/1972. This application was 
strenuously opposed on behalf of the re- 
spondents, 


5. It appears that in the meantime 
the appeal migrated from Patna to Ran- 
chi and the contention was raised that 
there was no notice of transfer of the 
appeal from Patna to Ranchi and there- 
fore the appeal should be restored to 
file’ The High Court was not impressed 
and it dismissed the application observ- 
ing that in view of the fact that MJC 
17/1978 was filed for restoration of 
First Appeal 1248/1972 and which was 
dismissed for non-compliance of a per- 
emptory order, another application for 
restoration of the First Appeal is not 
maintainable, With this observation the 
application was dismissed, resulting in 
confirmation of the order dismissing the 
First Appeal, Hence this appeal by spe- 
cial leave. 


6. Undoubtedly, there is some negli- 
gence but when a substantive matter is 
dismissed on the ground of failure to 
comply with procedural directions, 
there is always some element of neglig- 
ence involved in it because a vigilant 
litigant would not miss complying with 


procedural direction more so such a 
simple one as filing Vakalatnama. The 
decision in the appeal on merits, (sic) 





appellants will pay the costs of the re- . 


spondents, l 
Order accordingly. 
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AIR 1982 SUPREME COURT 61 


(From : Rajasthan) 
A. P. SEN AND 
A, VARADARAJAN, JJ. 

Civil Appeal No, 2483 of 1981, (arising 
out of Special Leave Petn, No, 9020 of 
1930), D/- 22-9-1981. 

Abdul Karim Allarkha, Appellant v. 
State of: Rajasthan and another, Re- 
spondents, 

Rajasthan Land Acquisition Act (24 
of 1953). Sec. 18 — Acquisition of land 
for Government — Award of compensa- 
tion — Reference by Collector under 
S. 18 for reduction of compensation at 
the instance of Government — Reference 
is competent, 

It is clear from S. 18 that a reference 
may be had not only at the instance of 
the person interested who has not accept- 
ed the award or the amendment thereof, 
but also at the instance of the auth- 
ority acquiring land, ie. on whose be- 
‘half or the company for which the ac- 
quisition is being made, It could not 
be contended that the award made by 
the Land Acquisition Officer being an 
offer made on behalf of the State Gov- 
ernment, the reference by the Collector 
under S. 18 of the Act for reduction of 
the amount of compensation awarded by 
kim was not competent, AIR 1979 SC 
404 Foll, (Para 3) 


No doubt, the award made by the 
Land Acquisition Officer is in the nature 
cf an offer, but it is subject to the right 
cf the State Government to ask 
for- a reference: under S. 18 of the Act, 
Under S, 18 of the Act, one of the 
‘questions that may be referred by the 
Collector for the determination of the 
court is as to the objection to the 
amount of compensation awarded, If 
the State. Government jis dissatisfied 
with the award made by the Land Ac- 
quisition Officer, it may apply for a 
reference under S, 18 for reduction of 
the amount of compensation, The re- 
ference made by the Collector under 
Sec, 18 of the Act as to the amount of 
compensation is, therefore, competent, 
(1905) ILR 32 Cal 605 (PC) Foll, 

(Para 3) 
Cases Referred : Chronological Paras 
AIR 1979 SC 404: (1979) 2 SCC 572 3 
(1905) ILR 32 Cal 805 (PC) l 3 

SEN, J.:— The two points involved 
, in this appeal by special leave from a 
judgment from . the Rajasthan High 
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Court are first as to the competency of 
the reference made by the Collector 
under S. 18 of the Rajasthan Land Ac- 
quisition Act, 1953 (hereinafter called 


“the Act’), at the instance of the State 


Government, for reduction of the amount 
of compensation awarded by him and 
second, as to whether the Collector by 
his award having made an offer on 
behalf of the State Government, could 
have made a reference under 5S. 18 of 
the Act at all, For obvious reason, these 
questions were not raised before the 
High Court. The acquisition was not 
under the Land Acquisition Act, 1894, 
but under the Rajasthan Land Acquisi- 
tion Act 1953. As compared with 
S., 18 of the Land Acquisition Act, 1894, 
the provisions of S. 18 of the Rajasthan 
Land Acquisition Act, 1953 are much 
wider in scope, 


2. The facts are few and are not in 
dispute. The Land Acquisition officer 
awarded aq total compensation of 
Rs, 6,92,317.384. We are not concerned 
with the compensation awarded for the 
building and the structures, but only 
with the compensation for the land ac- 
quired, On a reference under S. 18 of 
the Act made by the Collector at the 
instance of the State Government De- 
partment for which the property was 
acquired, the learned Civi] Judge, Aimer, 
reduced the amount of compensation for 
the land to Rs, 40/- per sq, yd. on ap- 
peal, the High Court enhanced the com- 
pensation amount to Rs, 42/- per sq, yd. 
and further granted an amount of 
Rs. 5,000/- as compensation for the 
electric fittings and fixtures, 


3. There can be no doubt as to the 
competency of the reference under 
S. 18 of the Act which reads as follows: 


“18 (1), The State Government depart- 
ment on whose behalf or the company 
for which acquisition is being made or 
any person interested who has not’ ac- 
cepted the award or the amendment 
thereof may, by written application to 
the Collector, require that the matter be 
referred by the Collector for the deter- 
mination of the court whether his ob- 
jection be to the measurement of the 
land. the amount of the compensation, 
the amount of costs allowed, the persons 
to whom it is payable, or the apportion- 
ment of the compensation among the 
persons interested.” 


It is clear upon the plain terms of fhe 
Section that a reference may be had 
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not only at the instance of the person 
interested who has not accepted the 
award or the amendment thereof, but 
also at the instance of the authority ac- 


quiring land, i.e. on whose behalf or. 


the company for which the acquisition 
is baing made, The contention that the 
award made by the Land Acquisition 
Officer being an offer made on behalf of 


the State Government, the reference by . 


the Collector under S. 18 of the Act 
for reduction of the amount of zompensa- 
tion awarded by him was not competent 


cannot be accepted. In Mohammed Has- ` 


nuddin v. State of Maharashtra, (1979) 2 
SCC 572 : (AIR 1979 SC 404) one of us 
' (Sen, J.) observed: “While it is true 
that the Collector in making the award 
under Section 11 acts as an agent of 
the Government, he in making a refer- 
ence to the court under Section 18 acts 
_as a statutory authority.” Ibid at p, 580 
(of SCC): (at p. 409 of ATR). 


Tt is well settled after the decision of © 


the Privy Council in Ezra v. Secretary 
of State for India, (1905) ILR 32 Cal 605 
that -the legislature has assigned to the 
Collector the position of an agent of the 
Government while making an award 
under S, 11. No doubt, the award made 
by the Land Acquisition Officer is in 
the nature of an offer, but it is sub- 
ject to the right of the State Govern- 
ment to ask for a reference under S. 18 
of the Act, Under S. 18 of the Act, one 


of the questions that may be referred . 


by the Collector for the determination 
of the court is as to the objection to the 
amount of compensation awarded. If 
the State Government is dissatisfied with 
the award made by the Land Acquisition 
'lOfficer, it may apply for a reference 
under S. 18 for reduction of the amount 
of compensaticn, The reference made by 
. the Collector under S. 18 of the Act as 
‘to the amount of compensation was, 
therefore, - competent. Both the points 
‘must, therefore, be answered in favour 
of the respondent, 
' 4. Two other questions are raised, 
one relating to award of solatium on 
the enhanced amount of compensation 
and the other to the grant of -interest 
‘ thereon, The High Court has enhanced 
the -amount of compensation awarded 
for the land to Rs, 42/~ per sq. yd. as 
against Rs, 40/- per sq, yd. awarded by 
. the learned Civil Judge, and has also 
awarded Rs, 5.000/- towards the electric 
_. fittings and fixtures, The rest of the 
‘judgment passed by the learned Civil 


— vy 


f 


Judge has been maintained. We wish 


yon 


to clarify that the enhanced amount of - 


compensation will carry the usual sola- 


tium at the rate of 10 per cent. as also 
interest at the rate of 4 per cent, per an- 
num thereon from the date of the award 
of the Land Acquisition Officer till re- 
alisation, There shall be no order as to 
costs, J 


Order accordingly. — 





AIR 1982 SUPREME COURT 62 
(From: Punjab) 
P. N. BHAGWATI AND ~ 
A. VARADARAJAN, JJ. 


i Appeal No, 444 of 1981, DJ- 20-4- 


Kundan Singh, Appellant v, State of . 


Punjab, Respondent. 


Penal Code (45 of 1860), Ss. 307, 324 — 
Victims receiving simple injuries from 
gun shots fired by accused — Accused 
not intending to injure them — Convic- 
tion of accused under S; 307 — Held, not 
proper in the facts of the case — Convic- 


tion altered to one under S. 324 — Sen- . 


tence reduced to that already undergone. 
Decision of Punjab High Court, Revers- 
ed, (Para 1) 


BHAGWATI, J.:—- We are of the view 
that having regard to the facts and cir- 
cumstances of the present case and parti« 
cularly in view of the fact that P.W. 6 
and P.W. 7 were in the courtyard of their 
house when the appellant fired gun shots 


and he could not, therefore, have intend-| 


€d to injure them, the conviction of the 


- appellant under S. 307, L.P.C, was not 


justified. We think that the conviction 
of the appellant could be maintained 


only under S. 324 of the IP.C,_ since! 


P.W, 6 and P.W. 7 received simple inju- 
ries. We accordingly allow the appeal 
and alter the conviction of the appellant 
to one under S, 324 of the LP.C, for 
causing simple injuries to P.W, § and 


P.W. 7 and since the appellant has al- 


ready suffered imprisonment for about 16 
months, we direct that the sentence im- 
posed on the appellant be reduced to 
that already undergone by him and he 
may be set at liberty forthwith. 

Appeal allowed. 
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re, 





“le "es 
` 
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A 


-Partly Reversed, 
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‘ AIR 1982 SUPREME COURT 63 
(From: Andhra Pradesh) i 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. — 

Civil Appeals, Nos, 1719 to 1720 of 
1969, D/- 9-10-1979. 

Bangaru Narasingha Rao Naidu ete. 
etc., Appellants y. The Revenue Divi- 
sional Officer, Vizianagaram, Respondent. 

Land Acquisition Act (1 of 1894), Sec- 


tion 23 — Acquisition of land — Com- 
pensation — Market value — Determi- 
nation, Decision of Andhra Pradesh 


High Court, Partly Reversed. 


There cannot be any doubt that the 
best evidence of the market value of 
the acquired land is afforded by transac- 
tions of sale in respect of the very ac- 
quired land, provided of course there 
is nothing to doubt the authenticity of 
the transactions, (Para 2) 

In the instant case, the disputed lands 
were acquired for the purpose of con- 
structing houses for sweepers and scav- 
engers who had been uprooted from 
where they were previously living. The 
Land -~ Acquisition Officer calculated 
average price of 
sale of land in the neighbourhood, On 
reference made under Sec, 18 the Sub- 
ordinate Judge enhanced compensation. 
He,’ primarily, took into account sale 
deeds in respect of parcels of land out 
of the very acquired land, In appeal the 
High Court reduced the award of com- 
pensation made by the Subordinate 
.udge to that of the Land Acquisition 
Officer: 


Held, that the interference with the. 


eward by the High Court was illegal. 
Decision of Andhra Pradesh High Court 
(Para 6) 


CHINNAPPA REDDY, J.:— Pursuant 
to a notification dated 26th Nov. 1952, 
issued under Sec, 4 of the Land Acqui- 
sition Act, land of the extent of one 
acre 31566 square ft. in T, S. 
Nos, 1123/1A and ID and 1123/1B and 
ID belonging to the appellants-in these 
two appeals was acquired ‘for the pur- 
rose of constructing houses for sweepers 
and scavengers who had been uprooted 
from where they were previously living 


as a result of the extension of the K. S. 


Hospital in Visakhapatam. The Land 
Acquisition Officer first separately cal- 
culated the average price of land under 
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deeds of sale of land in the neighbour- 
hood in each of the three years 1950, 
1951 and 1952 and thereafter took the 
average of the three figures so contained. 
He awarded compensation at that final 
average rate which was Rs, 6.14 annas 
per sq, yard, On references made under 
Sec, 18 of the Land Acquisition Act at 
the instance of the claimants the learn- 
ed Subordinate Judge of Visakhapatnam 
enhanced the compensation to Rs, 11/- 
per sq. yard, The learned Subordinate 
Judge, primarily. took into account Ex- 
hibits Bii and B12 which were sale 
deeds dated 12th Sept, 1950 and 29th 
Jan, 1951. in respect of parcels of land 
out of the very acquired land. Before 
the learned Subordinate Judge, the 
Land Acquisition Officer, placed reliance 
upon certain transactions of sale in re- 
spect of plots of land in the neighbour- 
hood of the acquired land. In regard to 
the plots of land covered by Exhibits 
Bl to B10, the learned Subordinate 
Judge expressed the view that those 
plots of land were purchased by the 
very squatters who were in possession 
of the land and, therefore, they did not 
fetch a good price, Similarly in regard 
to the plots of land covered by Exhibits 
B13, Bi4 and B16 the learned Subordi- 
nate Judge observed that they fetched 
alow price because they were very 
near the public latrine, The land Ac- 
quisition Officer preferred appeals to the 
High Court of Andhra Pradesh, The 
High Court reduced the compensation 
to that awarded by the Land Acquisi- 
tion Officer. The High Court while not 
disagreeing with the views of the 
learned Subordinate Judge that Exhi- 
bits Bll and B12 were genuine transac- 
tions, also: took into consideration the 
transactions covered by Exhibits Bl to 
B10, B13, Bi4, B15 and Bi6. The claim- 


- ants have preferred these two appeals, 


2. There cannot be any doubt that 
the best evidence of the market value 
of the acquired land is afforded by 
transactions of sale in respect of the very 
acquired Jand, provided of course there 
is nothing to doubt the authenticity of 
the transactions, In the present case we 
have two such transactions of sale, of 
parcels of the acquired land, Exhibits 
B-11 and B-12. The learned Subordinate 
Judge relied upon them in assessing the 
compensation, The High Court also re- 
corded a finding that Exhibits B-11 and 
B-12 were genuine transactions, The 


High Court, however. thought that the 
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price under these documents might have 
been inflated as it was ‘known even in 
1948 that some land was proposed to be 
acquired for providing houses to the 
sweepers and scavengers, We are afraid 
that this was pure speculation on the 
part of the High Court, In fact what was 
proposed to be acquired in 1948 was 
some other land. That proposal was 
later abandoned and there is nothing to 
indicate that there was-any proposa] for 
the acquisition of land in T. S. No. 1123 
at the time when the sales under B-11 
and B12 were effected. The Land Acqui- 
sition Officer who gave evidence as 


R. W, 1 stated as follows: “T 
have no personal knowledge to 
state that the transactions were not 


genuine or that the price mentioned in 
the sale deeds are not genuine. We also 
have no other evidence to show that the 
said transactions were not genuine.” 


8. The High Court appeared to place 
reliance upon Exhibits B-1 to B-10. We 
consider the High Court was wrong in 
thinking that Exhibits B-1 to B-10 
could afford proper guidance in the mat- 
ter of assessing compensation for the 
acquired land, Apart from the circum- 
stance that they related to plots of land 
which were not parcels of T. S. No. 1128, 
the evidence quite clearly shows that 
those plots of land were in the posses- 
sion of squatters, The High Court 
thought that because the sales were 
voluntary sales the price which was paid 
under Exhibits B-1 to B-10 was a fair 
price, That is not true, That is to ignore 
the circumstance noticed by the learned 
Subordinate Judge that lands in the oc- 
cupation of scuatters will not fetch a 
fair price unless the lands are cleared 
of squatters, 


4. In regard to the transactions B-13, 
B-14 and B-16, the High Court referred 
to the evidence of P, W. 1 to the effect 
that the lands covered by them were 
very near a public latrine but observed 
that there was no other evidence apart 
from the evidence of that witness, The 
High Court gave no reason for reject- 
ing the testimony of P. W. 1, 


5. We may also’ mention here that 
the High Court stated repeatedly that 
no objection was taken by the claimants 
to Exhibits B-1 to B-10, B-13. B-14 and 
B-16 before the Land Acquisition Offi- 
cer, We are unable to understand what 
the High Court precisely meant by this 
statement, If the High Court meant 


Jora v. State of M. P, 





A. I. R. 
that the claimant, should have 
opposed the consideration of these 
documents by the Land Acqui- 


sition Officer a clear answer is that they 


did not have the opportunity of doing 
So Since the Land Acquisition Officer did 
not inform them in advance on which 
documents he proposed to rely for mak- 
mg his award. In any case, whether ob- 
jection was raised or not before the 
Land Acquisition Officer it was open to 
the claimants to adduce evidence before 
the Court in order to point out that the 
Land Acquisition Officer ought not have 
relied upon the transactions on which he 
relied and that he should have been 
guided by some other transactions, We 
notice that the conclusion of the High 


Court was considerably coloured by the 


statement repeatedly made that the 
claimants did not object to these docu- 
ments before the Land Acquisition Offi- 
cer, 


6. We are satisfied that the High 
Court should not have interfered with 
the award of compensation made by the 
learned Subordinate Judge for the ac- 
quired land at the rate of Rs. 11/- per 
sq, yard. In this regard, the judgment of 
the High Court is set aside and the judg- 
ment of the Trial Court is restored. In 
regard to certain other matters relating 
to interests and compensation for sever- 
ance etc, no argument was. advanced 
before us and the judgment of the High 
Court is confirmed to that extent. The 
appeals are allowed as indicated, with 
cost throughout, 


= Appeals partly allowed, | 





AIR 1982 SUPREME COURT 64 
(From: Madhya Pradesh) 


P. N. BHAGWATI AND 
A. VARADARAJAN, JJ. 


Criminal Appeal No, 246 of 1981, 
6-3-1981. 


Jora and another, Appellants v, State 
of Madhya Pradesh, Respondent, 

Penal Code (45 of 1860), S. 302 — Mur- 
der — Sentence — Accused about 76 
years old — Accused not guilty of any 
overt act in strangulating deceased — Ac~ 
cused in jail for about 19 months — Held, 
sentence imposed on him must be reduc- 
ed to that already undergone by him to 
meet ends of justice. Decision of (M. P.) 
High Court, Reversed. (Para 2) 
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a 


“ affords reasonable safeguards, 


1982 
JUDGMENT:—- Special leave granted 


to Jora. 


2. We think.that having regard to the 
peculiar facts and circumstances of ,the 


present case and particularly in view of 


the fact that Jora is about 76 years old 
and he was not guilty of any overt act 
in strangulating the deceased Jagrant 
and he had been in jail for about 19 
months, it will meet the ends of justice, 
if the sentence imposed on Jora is reduc- 
ed to that already undergone by him. We 


accordingly allow the appeal so far as 
Jora is concerned and reduce the sen- 
tence imposed on him to that already 


undergone and direct that he be set at 
liberty forthwith. 
Appeal allowed. 


AIR 1982 SUPREME COURT 65 
A, D. KOSHAL, A. P. SEN AND 
V. BALAKRISHNA ERADI, Jd. 


Writ Petns, Nos. 7477-79 of 1981 and 
Special Leave Petns. (Civil) Nos. 9116 
and 8735 of 1981, D/. 2-12-1981. 


M/s. Sukhwinder Pal Bipan Kumar 


„and others etc. ete., Petitioners v. State 


of Punjab and others, Respondents, 

(A) Punjab Foodgrains Dealers Li- 
censing and Price Control Order (1978); 
Cls, 11 (1) Second Proviso (Inserted by 
First Amendment Order of 1980 with 
effect from 27-3-1980) and 13 — Second 
Proviso does not violate Arts. 14, 19 (1) 
(g) and 301 — Power to suspend of li- 


cence without giving opportunity — Not 
arbitrary, unguided, uncanalised or un- 
reasonable — It is a measure of social 


control in public interest. ((i) Constitu- 
tion of India, Arts, 14, 19 (1) (g) and 
(6}, 39 (b) and 301; (ii) Essential Com- 
modities Act (1955), S. 3; (iii) Licence — 
Suspension of). 

The second proviso to sub-cl. (1) of 
cl, 11 of the Order does not confer upon 
the licensing authority, unguided, un- 
controlled and uncanalised power to 
suspend a licence and is not void by 
reason of Art. 14 of the Constitution on 
ground that it dispenses with the re- 
quirement of giving reasonable opportu- 
nity before suspending the licence. It 


(Paras 10, 11) 
The power of suspension conferred by 
the second: proviso to sub-clause (1) of 


LY/LY/F902/81/DVT 
1982 S,C/5 I- Gas -- 





M/s. Sukhwinder Pal Bipan Kumar’ y. State of Punjab 


EON i e M e 


S.C, 65 


Cl, 11 of the Order is by way of an in- 
terim measure, pending the holding of 
an inquiry as to whether there is any 
breach which must result in cancella- 
tion of the licence. It is true that the 


suspension of licence is a dras- 
tic measure, if taken without 
affording to the dealer a rea- 
sonable opportunity of stating his 


case, but it is a measure of social con- 
trol in the interests of the community. 
The power of suspension is a necessary 
concomitant of the power to grant a 
privilege or a licence, By reason of cl. 3 
of the Order, no dealer can engage in 
the business of purchase and sale of 
foodgrains except under and in accord- 
ance with the terms and conditions of a 
licence issued by the licensing authority 
in that behalf. The dealers are free to 
carry on their trade or business in food- 
grains, subject to their complying with 
the terms and conditions of their licence 
and the provisions of the Order. But, if 
they commit a breach, they must face 
the consequence that their licence may 
be cancelled or suspended under sub- 
el, (1) of Cl. 11 of the Order, They must 
face the further consequence of suspen- 
sion of their licence during the penden- 
cy or in contemplation of the proceed- 
ings for cancellation of the licence, if 
the breach is of such a nature that it 
must result in the cancellation of a li- 
cence. In view of the acute shortage of 
foodstuffs in the country, the Govern- 
ment is bound to take all effective steps 
to implement the provisions of the Es- 
sential Commodities Act and the various 
Orders issued under S.. 3 thereof, from 
time to time, The conferal of the power 
of suspension of the licence of a food- 
grains dealer under the second proviso 
to sub-cl, (1) of Cl, 11 of the order dur- 
ing the pendency or in contemplation 
of the proceedings for cancellation of 
his licence, is an important step taken 
by the Government to subserve the ob- 
ject of the legislation and is in public 
interest. It cannot be said that the se- 
cond proviso to sub-cl. (1) of Cl. 11 of 
the Order does not satisfy the test of 
reasonableness, It seeks to strike a pro- 
per balance between the freedom of 
trade or business guaranteed under 
Art, 19 (1) (g) and the social control 
permitted by cl, (6) of Art. 19 of the 
Constitution, y (Para 9) 
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It cannot be said that repeated orders 
of suspension of a licence can be pass- 
‘ed under the second proviso in respect 
of the same breach. : (Para 10) 


The second proviso carves out an ex- 
ception to the first proviso. It dispenses 
with the requirement of affording a rea- 
sonable opportunity to the licensee in 
case of suspension of his licence during 
the pendency or in contemplation of the 
proceedings for cancellation, It must, 
however, be read along with the main 
enacting provision in sub-cl. (1), and, 
if so construed, the power of suspension 
during the pendency of an inquiry can- 
not be exercised unless there is contra- 
vention of any of the terms and condi- 
tions of the licence or any of the provi- 
sions of the Order, Secondly, it pro- 
vides for a reasonable safeguard, in that 
it limits the, period of suspension. The 
period of suspension would necessarily 
depend upon the nature of the breach, 
and in no case, can it. exceed ninety 
days. During this period, the licensing 
-guthority is. expected to -complete . 
inquiry and-take a decision as to the 
cancellation or otherwise of-the licence. 
Thirdly, as a check upon possible in- 
justice that might result from an im- 
proper exercise of the power of suspen- 
sion of a licence by the licensing auth- 
ority under the second proviso, there is 
an additional safeguard to a dealer by 
way of an appeal to the. Director, Food 
‘and. Supplies, under Cl, 13 of the Order. 


It will be presumed that the discretion - 


vested in ‘such highest authority will 
not be abused. (Para 11) 


(B) Constitution of India, Arts, 32, 
226 — Mala fides — Proof — Onus lies 
heavily on person alleging it — Facts 
constituting mala fides supported by af- 
fidavit that they are “correct to the best 
knowledge” of deponent — Nature and 
-source of knowledge not disclosed with 
sufficient particularity — Affidavit will 
not be one as required by law — Court 
justified in refusing to investigate allega~ 
tions of mala fides, ((i) Civil P. C. (1908), 


O. 19, R. 3 — (ii) Administrative law — - 


Bias), (Para 12) 


SEN, J.:— These petitions under Arti- 
cle 32 of the Constitution and the con- 
nected special leave petitions mainly 
challenge the constitutional validity of 
the second proviso to sub-clause (1) of 
Cl. 11 of the Punjab Foodgrains Dealers 


Kumar v, State of Punjab 


ment) Order, 1980, 


the ` 


A.I. R. 


Licensing and Price Control Order, 1978 
(for short ‘the Order’), as inserted by 
the Punjab Foodgrains Dealers Licens- 
ing and Price Control (First Amend- 
with: effect. from 
March 27, 1980, as violative of Arts, 14 
and 19 (1) (g) of the Constitution, as 
also the legality and propriety of the 
action of the licensing authorities in 
suspending the- licences held by the 
petitioners. 


2, It appears that the ‘licences held 
by the petitioners who are foodgrains 
dealers in the State of Punjab, have 
been suspended by orders passed by the 
District Food and Supplies Controllers, 
Faridkot and Bhatinda, for a period not 
exceeding ninety days under the second 
proviso to sub-cl. (1) of Cl. 11 of the 
Order, The orders of suspension of li- 
cence in each of these cases rest on the 
allegation that the licensee has commit- 
ted a breach of conditions Nos. 4, 8 and 
10 of the licences, The petitioners have 
all been served with notices under the 
first proviso to sub-cl, (1) of Cl. 11 of 
the Order to show cause why their li- 
cences should not be cancelled. 


3. Some of the petitioners accept that 
in the recent past their licences were 
suspended under the second proviso to 
sub-cl. (1) of Cl. 11. of the Order for 
alleged breach of the licence conditions 
for having sold large quantities of 
wheat to dealers outside the State with- 
out disclosing the names of the pur- 
chasers in their stock. registers. It, 
therefore, appears that the present sus- 
pension is for a repeated breach. These 
petitioners have filed the petitions un- 
der Art. 32 of the Constitution for pro- 


tection of their fundamental rights to 
carry on trade or business as food- 
grains dealers within the meaning of 


Art. 19.(1) (g) read with Art. 391 there- 
of. 


' 4, The other petitioners allege that 
because they approached the High Court 
by way of petitions under Art. 226 of 
the Constitution, complaining against re- 
strictions placed on movement of wheat 
by rail, their licences have been sus- 


pended under the second proviso to sub- ` 


cl, (1) of Cl. 11 of the Order as a puni- 
tive measure. Incidentally, these peti- 
tioners had first moved the High Court 
under’ Art, 226 of the Constitution, but 
the High Court dismissed their writ 
petitions summarily. The connected spe- 
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cial leave petitions are directed against 
the order of the High Court. 


5. The State of Punjab in the 
counter-affidavits filed by the Deputy 
Secretary to the Government of Punjab, 
Fcod and Supplies Department, Chandi- 
garh, and the District Food and Sup- 
ples Controller, Faridkot, controvert 
the allegations of the petitioners. It is 
stated that the petitioners have been 
served with show-cause notices under 
the first proviso to sub-cl, (1) of Cl. 11 
of the Order for cancellation of their 
licences, for breach of the licence con- 
ditions.. 

6. Learned counsel for the petitioners 
seek to assail the constitutional validity 
of the second proviso to sub-cl, (1) of 
Cl. 11 of the Order on two grounds. 
First of these is that the second proviso 
to sub-cl, (1) of Cl. 11 of the Order, in- 
serted by the Punjab Foodgrains Dealers 
Licensing and Price Control (First 
Amendment) Order, 1980, confers upon 
the licensing authority unguided, un- 
controlled and arbitrary power to sus- 
pend a licence and it, therefore, in- 
fringes the fundamental right to carry 
on trade or business guaranteed under 
Art. 19 (1) (g) of the Constitution, It is 
also urged that the conferal of such un- 
guided, uncanalised and arbitrary po- 
wer on the licensing authority, without 
any guidelines whatsoever, makes the 
impugned proviso unconstitutional as 
affending Art.-14 of the Constitution. 
The second contention is that the sus- 
pension of the foodgrains dealers’ li- 
cences held by the petitioners was mala 
fide and motivated, as in reality it was 
not on account of any breach of the 
licence conditions on their part, but on 
extraneous considerations. It is said that 
the real purpose was to prevent them 
from exporting wheat from the State of 
Punjab to various other States in the 
course of.inter-State trade and com- 
merce within the meaning of Art. 301 


.of the Constitution. We are unable to 


accept any of these contentions. 


7. To make the point intelligible, it 
is necessary to deal with the scheme of 
the Order. Cl. 3 of the Order provides 
that no person shall carry on business 
as a dealer except under and in accord- 
ance with the terms and conditions of 
a licence granted by the licensing auth- 
ority, Cl. 7 (3) thereof provided that 
‘where an application for grant of a l- 
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cence is not refused, the licensing auth- 
ority shall grant a licence in Form B 
subject to the conditions specified there- 
in. Condition No, 4 of the licence en- 
joins ‘that the licensee shall submit to 
the licensing authority concerned fort- 
nightly returns in Form C of the stock 
receipts and deliveries. Condition No. 8 of 
the licence lays down that the licensee 
shall exhibit the price list of foodgrains 
held by him for sale and it shall indi- 
cate separately the prices of different 
varieties of foodgrains. Condition No, 10 
thereof interdicts that the licensee shall 
give all facilities at all reasonable times 
to the licensing authority or any officer 
authorised by it or the State Govern- 


-ment for the inspection of his stocks and 


accounts at any shop, godown or other 
place used by him for the storage, sale 
or purchase of foodgrains etc. Cl. 11 
of the order provides for cancellation 
or suspension of a licence. The power 
of cancellation or suspension of a 
licence which was subject to the giving 
of a reasonable opportunity to the 
licensee of stating his case was not ad- 
equate and sufficient to effectively check 


and e¢ontrol flagrant breaches of the 
provisions of the order, during the 
pendency of the proceedings for can- 


cellation of a licence. The State Gov- 
ernment, therefore, inserted the second 
proviso to sub-cl. (1) of Cl, 11 of the 
Order. Clause 11 of the Order, as 
amended, in so far as material, reads: 

“Cancellation or suspension of licence: 

(1) If a licensee or his agent or any 
person acting on his behalf contravenes 
any of the terms and conditions of his 
licence or any provision of this Order 
then, without prejudice to any action 
that may be taken against him, the lic- 
ensing authority may by an order in 
writing, cancel or suspend licence in so 
far as it relates to the foodgrains in re- 
spect of which contravention has been 
made: 

Provided that no order shall be made 
under this clause. unless the licensee 
has been given a reasonable opportunity 
of stating his case; 


Provided further that the licensing 
authority may suspend a licence with- 
out giving a reasonable opportunity to 
the licensee of stating his case for a 
period not exceeding ninety days during 
the pendency or in contemplation of 
the proceedings for cancellation of his 
licence,” 
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8. It is plein upon the terms of sub- 
cl. (1) of Clause 11 of the Order that it 
deals with the substantive punishment 
of cancellation or suspension of a licence. 
The power of cancellation or suspen- 
sion of a licence of a foodgrains dealer 
under sub-cl. (1) of Cl. 11 or the order 
is, however, subject to the limitation 
contained in the first proviso. The power 
of cancellation or suspension of a licence 
is, therefore, not exercisable by the 
licensing authority until it affords a 
reasonable cpportunity to the licensee 
of stating his case. This necessarily 
entails the holding of an inquiry into 
the question of the alleged breach, The 
making of an inquiry into the breach 
of licence conditions by a foodgrains 
dealer is’ a time-consuming process 
which may many a time verily frust- 
rate the purpcse and object of the order. 
The State Government was evidently 
ef the opinion in the light of the ex- 
perience gained in the recent past, that 
for effective control and regulation of 
the trade in foodgrains, it was neces- 
sary and expedient that thse licensing 
authority should be clothed with powers 
to-suspend a licence on the spot when 
it: detects -contravention of any of the 
terms and corditions of the licence or 


any of the provisions of the order. 
Otherwise, a foodgrains dealer after 
committing flagrant breaches of the 


terms and conditions of his licence and. 
the provisions of the order. may, with 
impunity, carry on his trading activities 
without any check or control. — 


9. The power of suspension conferred 
by the second proviso to sub-cl, (1) of 
Cl. 11 of the Order is by way of an 
interim measure, pending the holding of 
an inquiry as to whether there is any 
breach which must result in cancellation 
of the licence. It is true that the sus- 
pension of licence is a drastic measure, 
if taken without affording to the dealer 
a reasonable opportunity of stating his 
case, but it is a measure of social con- 
trol in the interests of the community. 
The power of suspension is a necessary 
concomitant of the power to grant a 
privilege or a licence. By reason of 
Cl. 3 of the Order, no dealer can engage 
in the business of purchase and sale of 
foodgrains except under and in accor- 
dance with the terms and conditions of 
a licence issued by the licensing au- 
thority in that behalf. The dealers are 
free to carry on their trade or business 
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in foodgrains, subject to their comply- 
ing with the terms and conditions of 
their licence and the provisions of the 
Order. But, if they commit a breach, 
they must face the consequence that 
their licence may be cancelled or sus- 
pended under sub-cl, (1) of Cl, 11 of the 
Order. They must face the further con- 
sequence of suspension of their licence 
during the pendency or in contempla- 
tion of the proceedings for cancellation 
of the licence, if the breach is of such 
a nature that it must result in the can- 
cellation of a licence. As already stat- 
ed, the power of suspension ls a neces- 
sary adjunct of the power to grant. a 
licence. In view of the acute shortage 
of foodstuffs in the -country, the 
Government is bound to take all effec- 
tive steps to implement the provisions}, 
of the Essential Commodities Act (1955) 
and the various orders issued under 
sec. 3 thereof, from time to time, The 
conferal of the power of suspension of 
the licence of a foodgrains dealer under 
the second proviso to sub-cl, (1) of 
Cl, 11 of the Order during the pendency 
or in contemplation of the proceedings 
for cancellation of his licence, is an im- 
portant step taken by the Government 
to subserve the object of the legislation 
and is in public interest. It cannot be 
said that the second proviso to sub- 
cl. (1) of Cl. 11 of the Order does not]. 
satisfy the test of reasonableness, It 
seeks to strike a proper balance be- 
tween the freedom of trade or business 
guaranteed under Art. 19 (1) (g) and the 
social control permitted by Cl, (6) of 
Art. 19 of the Constitution. It is, there- 
fore, difficult to hold that' the second 
proviso to sub-cl. (1) of Cl. 11 of the 
Order is of an excessive nature beyond 
what is required in the interests of the 
general public, 


10. There is no warrant for the stb- 
mission that the second proviso to sub- 
el, {1) of Cl. 11 of the Order confers 
unguided, 
uncontrolled and uncanalised power to 
suspend a licence and is, therefore, void 
by reason of Art. 14 of the Constitution. 
It is urged that the impugned orders of | 


suspension in these cases are fora 
period of 89 days, and the licensing 
authority would, as in the past, pass 


fresh orders of suspension ad infinitum 
completely paralysing the business of 
the petitioners. There is no substance 
in the contention that repeated orders 
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of suspension of a licence can be pas- 
sed under the second proviso in respect 
of the same breach. The second proviso 
expressly states that the licensing au- 
suspend a licence for a 
period not exceeding ninety days. It, 
therefore, fixes the period of ‘suspension. 
Frcm its very terms, it is obvious that 
these cannot be repeated orders of 
suspension of a licence under the second 
prcviso in respect of the same breach. 
Normally, the order of suspension under 
the second proviso to sub-cl. (1) of 
Cl. 11 of the Order after the expiry of 
the period of 90 days, would automa- 
tically lapse. However, if the licensee 
commits another breach, after the ex- 
piry of the period of suspension, there 
is nothing to prevent the licensing au- 
a thcrity to suspend his licence afresh, 


Il. On a fair reading of the second 
proviso to sub-cl. (1) of Cl. 11 of the 
Order, it cannot be said that it commits 
to the unrestrained will of the District 
Food and Supplies Controller, who is 
the licensing authority, the power of 
suspension of a licence. It does not con- 
fer arbitrary and uncontrolled power 
because the suspension can only be for 
- specified reasons and the second proviso 
lays down the circumstances or grounds 
on which the power may be exercised. 
Suzh guidelines are expressly and spe- 
cifically stated. In the first place, the 
power of suspension is not exercisable 
unless there is a breach and the breach 
is of such a nature that it must entail 


- eancellation of the licence. The substan- 


tive provision contained in sub-cl. (1) of 
Clause 11 of the Order provides for the 
power of cancellation or suspension, if 
any dealer commits any contravention 
of the ‘terms and conditions of his licence 
or any provisions of this Order’. The 
first proviso is in the nature of limita- 
tion on the power contained in sub- 
cl. (1), and there can be no cancellation 


or suspension of a licence unless the 
licensee is afforded a reasonable op- 
portunity of stating his case. The pro- 


per function of the second proviso is to 
carve out an exception to the first pro- 
viso. It dispenses with the requirement 
-jof affording a reasonable opportunity to 
the licensee in case of suspension of his 
licence during the pendency or in con- 
templation of the proceedings for can- 
cellation. It must, however, be read 
along with the main enacting provision 


fin sub-cl. (1), and, if so construed, the ` 
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power of suspension during the pen- 
dency of an inquiry cannot be exercised 
unless there is contravention of any of 
the terms and conditions of the licence 
or any of the provisions of the Order. 
Secondly, it provides for a reasonable 


safeguard, in that it limits the period 


of suspension. The period of suspension 
would necessarily depend upon the 
nature of the breach, and in no case, 
can it exceed ninety days. During this 
period, the licensing authority is ex- 
pected to complete the inquiry and 
take a decision as to the cancellation or 
otherwise of the licence. Thirdly, as a 
check upon possible injustice that might 
result from an improper exercise of the 
power of suspension of a licence by the 
licensing authority under the second 
proviso, there is an additional safeguard 
to a dealer by way of an appeal to the 
Director, Food and Supplies, under 
Cl. 13 of the Order. This Court has 
repeatedly laid down that where the 
discretion to apply the provisions of a 
particular statute is left with the Gov- 
ernment or one of the highest officers, 
it will be presumed that the discretion 
vested in such highest authority will 
not be abused. It would, therefore, 
appear that the second proviso to sub- 
el, (1) of Cl. 11 of the Order furnishes 
sufficient guidelines for the exercise of 
the power of suspension of a licence 
during the pendency of or in contem- 
plation of. the proceedings for cancella- 
tion thereof, and it does not suffer from 
the vice of arbitrariness and is, there- 
fore, not violative of Art. 14 of the 
Constitution. On the contrary, as al- 
ready indicated, it affords reasonable 
safeguards, 


12. There still remains the question 
whether the impugned orders of sus- 
pension are mala fide or motivated. 
We are unable to hold from the materi- 
al on record the licensing authorities 
acted with improper motives or weré 
actuated with bias in directing the sus- 
pension of the licences held by the peti- 
tioners. All that is averred in para 9 
is :. 


“(U)nder oral instructions of the Pun- 
jab Government from the Civil Supplies 


& Food Department to all the Licens- 
ing Authorities, ineluding the Food 
Department and Supplies Controllers, 


instructions were issued that if any one 
dealer is found exporting wheat to. an- 
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“other State, there being no direct or 
indirect ban on such movement, he 
should be punished at the spot by way 
of suspension of licences so- that the 
dealer may not export wheat to any 
other State for which there are no re~-. 
strictions imposed by any law or notifi- 
ed order or even the terms and condi- 
tions of the licence.” 

The petitioners then go on to say in 
para 12: ` 


“Under oral instructions from the 
Secretary, Food & Supplies Department, 
the Director, Food & Civil Supplies, and 
up to the District Food, and Supplies 
Controller, the Punjab Govarnment has 
imposed restriction on inter-State move- 
ment of foodgrains. There are already 
restrictions an stock holding and dealer 
to dealer sale, The petitioners have 
never violated any conditions of the 
licence except that they have been, in 
exercise of their fundamental rights, 
exporting foodgrains to various destina- 
tions outside the State of Punjab...... Ra 
In the case of M/s. Sukhwinder Pal 
Bipan Kumar in support of the petition, 
there is an affidavit of one Raj Kumar, 
claiming to be a partner, who asserts 
that the allegations in paras 9 and 12 
are ‘correct to the best of my knowled- 


ge’. To say the least, this is no affidavit 
at all. Under Order XIX, Rule 3, of 
the Code of Civil Procedure, 1908, it 


was incumbent upon the deponent to 
disclose the nature and source of his 
knowledge with sufficient particularity. 


The allegations in the petition are, 
therefore, not supported by an affidavit 
as required by law. That being so, 
the State Government was fully justi- 
fied in stating in answer, ‘Denied, There 
is no restriction on the movement of 
wheat’. The Deputy Secretary in his 
counter-affidavit has further denied that 


the impugned orders of suspension 
were passed on the direction of the 
State Government. In our view, the 


allegations in the writ petitions are not. 


sufficient to constitute an averment of 
mala fides so as to vitiate the impugned 
orders of suspension, The Court would 
be justified in refusing to carry out in- 


vestigation into allegations: of mala 
fides, if necessary particulars of the 
charge making out a prima facie case 
are not given in the petition. The bur- 


den of establishing mala fides lies very 
heavily on the person who alleges it. 
The petitioners who seek to invalidate 
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the impugned orders of suspension must 
establish the charge of bad faith or bias 
or misuse by the Government of its 
powers. The impugned orders of suspen- 
sion ex facie show breaches of condi- 
tions Nos. 4, 8 and 10 of the licence by 
the petitioners. The question whether 
or not, they committed the breaches is 
a matter for inquiry by the licensing 
authorities under sub-cl. (1) of Cl. 11 
of the Order. 


18. In the result, the R must 
fail and are dismissed with costs. 
Petitions dismissed 
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P. N, BHAGWATI AND 
A. VARADARAJAN, JJ. 
Criminal Appeal No. 443 of 1981, DJ- 
15-4-1981, 


Jarnail Singh, Appellant v. State of 
Punjab, Respondent. 


Penal Code (45 of 1860), Ss. 302, 34, 
324 — Murder case — Neither pre-con- 


-cert nor meeting of minds between S 


and J before offence took place — Con- 
viction of J under S. 302/34 Not 
sustainable — J merely giving a takwa 
blow on ear causing simple injuries 
Conviction of J altered to one under 
S. 324 — J already in jail for 2} years 
— Sentence reduced to period already 
undergone, : (Para 1) 


P. N. BHAGWATI, J.:— We are of 
the view that having regard to the cir- 
cumstances which the offence took place 
it is not possible to convict the appellant 
Jarnail Singh of the offence under Sec- 
tion 302 read with Section 34 of the 
I, P. C. since thére was no pre-concert 
between Sarwan Singh and the appel- 
lan; nor a meeting of minds between 
them before the offence took place, We, 
therefore, set aside the conviction of the 
appellant under Section 302 read with 
section 34 I. P. C., and since he merely 
gave a takwa blow on the ear and, 
caused simple injuries, we alter his con-. 
viction to one under Section 324 of the 
Indian Penal Code. We are told that 
already been in jail 
for about 2)/. years and we, therefore, 
reduce the sentence imposed upon ts 
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to that already undergone by him and 

direct that he may be set at liberty for- 

thvith. l 
Order accordingly. 


AIR 1982 SUPREME COURT 71 
(From : Delhi) 
vV. D. TULZAPURKAR, BAHARUL 
ISLAM AND A. VARADARAJAN, JJ. 


Civil Appeal No. 1472 of 1980, D/- 
8-12-1981. 


M/s. Jain Malleables, 
Bharat Sahay, Respondent, 


Delhi Rent Control Act (59 of 1958), 
S, 14A —Government servant occupying 
Government accommodation owning 
house — Vacation of Government ac~ 
commodation — Notification by Central 
Government — Government servant asked 
by special order to vacate Government 
accommodation — Resort to S. 14A — 
Permissible — Subsequent notification 
modifying charging of penal rent — Not 
material, 1980 (1) Ren CR 90 (Delhi), 
Overruled, 


Nhere under the first notification of 
the Central Government dated 9-9-1975 
the Government servant occupying Gov- 
ernment accommodation and owning house 
at the place of their posting were oblig- 
ed to vacate the Government accommo- 
dation by a particular date failing which 
they were required to pay penal rent 
at market rate and by a special order 
dated 22-1-1976 the concerned Govern- 
ment servant was asked to vacate the 
Government accommodation by 31-12- 
1975 failing which he was to be charged 
penal rent at market rate with efféct 
from 1-1-1976, it could not be said that 
the said Government servant could not 
have resort to 5. 14A to evict the tenant 
from his own house, Fact that the said 
Government servant was - getting renf 
of Rs. 2100/~ from his own house and that 
subsequent notification dated, 14-7-1977 
modified the earlier notification in re~ 
spzct of charging of penal rent did not 
deprive that Government servant to 
have resort to S. 14A, He could not be 
option under 
second notification to continue to remain 
in Government accommodation by pay- 
ing heavier penal rent. Second notifica- 
tion did not in any way take away the 
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obligation imposed by the first notifica- 
tion. 1980 (1) Ren CR 90 (Delhi), Over- 
ruled. (Paras 14, 13) © 
Cases Referred : Chronological Parag 
(1980) 1 Ren CR 90: (1979) 2 Ren LR 339 
(Delhi) «| 11 
(1980) 2 Ren CR 527: (1980) 2 Ren CJ 
385 (Delhi) 13 


AIR 1977 SC 1569: (1977) 3 SCR 312: 


(1977) 2 SC WR 139 19 

A. VARADARAJSAN, J.:— This appeal 
by special leave is directed against the 
one word order dated 1-2-1980 of the 
learned single Judge of the Delhi High 
Court dismissing Civil . Revn. Pein. 
No. 122 of 1980 in limine. The tenants 
who were respondents in the Rent Con- 
trol Eviction. Petition, filed the Civil 
Revision Petition against the Rent Con- 
trollers’ order dated 30-10-1979, declin- 
ing to permit them to raise certain 
grounds of defence while granting leave 
to defend the eviction petition on cer- 
tain other grounds. Special leave ta 
appeal against the order of the learned 
single Judge of the High Court has 
been granted by this Court only on the 
question whether S, 14A of the Delhi 
Rent Control Act, 1958 is applicable or 
not to the facts and circumstances of 
the case “in view of the later Circular 
of 1977”. The “later Circular of 1977” 
mentioned in the special leave granted 
by this Court on 5-8-1980 is the Office 
Memorandum dated 14-7-1977 of the 
Joint Secretary to the Government of 
India, Ministry of Works and Housing, 
Directorate of Estates, hereinafter re- 
ferred to as the “second notification”. 
Gov- 
ernment of India in the same Ministry 
had issued the earlier Memorandum 
dated 9-9-1975, hereinafter referred to 
as the “first notification”, 

2. The respondent-landlord filed the 
petition for eviction of the appellants 
under §. 14A read with S. 25B of the 
Delhi Rent Control Act, 1958, herein- 
after referred to as the “Act”. In the 
Eviction Petition the respondent had 
alleged that by virtue ‘of his being a 
Government servant he has been al- 
lotted residential accommodation at 
No, 83 Lodhi Estate, New Delhi since 
November 1971. Under the first noti- 
fication he is required to vacate the 
Government accommodation and shift +0 
his own house No, 11-B Maharani Bagh, 
New Delhi, which is now in the occupa- 
tion of the appellants, and if he 
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failed to do so he is to, incur the obliga- 
tion of paying rent/licence fee of Rupees 
1,448/- per mensem on the ground that 
he owns a residential building in the 
Union Territery of Delhi and still con- 
tinues to occupy Government accom- 
modation. The appellants have not 
vacated the premises occupied by therm 
in spite of several assurances given by 
them since February 1976, The respon- 
dent is paying penal rent of Rs. 1,448/- 
per mensem for the Govt. accommo- 
dation because he had not vacated 
that accommodation provided to him by 
the Government as a Government ser- 
vant, | 


3. After presentation of the Eviction 
Petition and service of notice under Sec- 
tion 25B of the Act, the appellants filed 
a Petition for grant of leave to defend 
the main Petition. One of the objec- 
tions disallowed, with which: we are con- 
eerned in this appeal, is that in view 
of the second notification the respondent 
is not required to vacate the Govern- 
ment accommodation now available to 
him and that he is, therefore, not en- 
titled to evict the appellants under the 
provisions of Sec. 14A of the Act. The 
Civil Revision Petition filed by the ap- 
pellants against the order of the Addi- 
tional Rent Controller has been dismis~ 
sed by the learned single Judge of the 


High Court as mentioned above. The 
appellants have, therefore, filed this 
appeal by special leave against that 
order. l 


4. We are concerned in this appeal 
with S. 14A (1) of the Act, which reads 
thus: 


“144A (1). Where a landlord who, being 
a person in occupation of any residen- 
tial premises allotted to him by the 
Central Government or any local au- 
thority is required, by, or in pursuance 
of, any general or special order made 
by that Government or authority, to 
vacate such residential accommodation, 
or in default, to incur certain obliga- 
tions, on the ground that he owns, in 
the Union territory of Delhi, a residen- 
tial accommodation either in his own 
name or in the name of his wife or de- 
pendent child, there shall accrue, on and 
from the date of such order to such 
landlord, notwithstanding anything con- 
tained elsewhere in: this Act or in any 
other law for the time being in force in 
‘any contract (whether express or im- 
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plied), custom or usage to the contrary, 
a right to recover immediately posses- 
sion of any premises let out by him : 

. Provided that nothing in this section 
shall be construed as conferring a right - 
on a landlord owning, in the Union ter- 
ritory of Delhi, two or more dwelling 
houses, whether in his own name or in 
the name of his wife or dependent child, 
to .recover the possession of more than 
one dwelling house and it shall be law- 
ful for such landlord to indicate the 
dwelling house, possession of which he 
intends to recover.......... aes 


5. There is no dispute that the res- 
pondent is the owner of the premises 
in question, namely, 11-B Maharani 
Bagh, New Delhi, now occupied by the 
appellants on a rent ‘of Rs, 2,100/- per 
mensem and 
occupation of Government accommoda- 
tion at No, 83, Lodhi Estate, New Delhi 
and is obliged to pay penal rent/licence 
fee of Rs, 1,448/- per mensem. The re- 
jevant portion of the first notification 
reads thus : 

“That undersigned is directed to say 
that the question of allotment of Gov- 
ernment residential accommodation to 
officers owning houses at or near the 
stations of their posting has been under 
consideration of Government for some 
time past. It has now been decided, in 
supersession of all previous orders. on 
the subject, as follows :— 

(i) Those Government servants, who 
build houses in future at the place of 
their posting, within the limits: of any 


‘local or adjoining municipality, whether 


with or without Government assistance, 
or who become owners of houses in 
future -——- either in their own names or 
in the names of any members of their 
families — shall be required to vacate 
Government accommodation in their oc- 
cupation from the date their own houses 
are fit for occupation, 


. (ii) Those Government servants, who 
have already built houses at the place 
of their posting within the limits of any 
local or ‘adjoining municipality, -whether 
with or’ without Government ‘assistance, 
or who own houses — either in their 
own names or in the names of any 
members of their families’ — shall be 
required to vacate the Government ac- 
commodation allotted to them, within 
three months from the Ist October 1975, 
If they do not vacate Government ac- 


that he is at present in y 
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commodation after that period, they 
would be charged licence fee at market 
rates, 


: (iii) Hence onward, no Government 
accommodation should be allotted to an 
officer owning a house at the place of 
his posting within the limits of any local 
or adjoining municipality. A certificate 
Shall be obtained from a prospective al- 
lottee that he has no house at the sta- 
tion of his posting within the limits of 
any local or adjoining municipality — 
either in his own name or in the name 
of any member of his family, 


(iv)-(v) 


Seeeveoaearveee peer teootnae 


3. The Ministry of Home Affairs, etc. 
„are requested to bring the above deci- 
sion of Government to the notice of all 
their attached and subordinate offices, 
and ensure that the decision is imple- 
mented in respect of different pools of 
Gevernment residence under their con- 
trel. 


4. In so far as general pool accom- 
modation is concerned, the Ministry of 
Home Affairs, ete., are requested to 
bring this to the notice of all Govern- 
ment Servants who are eligible for 
general pool accommodation as well as 
those who have already been allotted 
accommodation from the general pool, 
asking them by 15th October, 1975 to 
indicate whether they have their own 
houses as covered by these orders. In 


case they have, a declaration may be ' 


oktained from them ip the prescribed 
pro forma and forwarded to the Dir- 
ectorate of Estates (Co-ordination I Sec- 
tion) by 15th November, 1975, Other 
officers who do not own houses should 
also furnish a declaration to that effect. 
All officials who have been allotted ge- 
neral pool accommodation may be ad- 
vised that it is their responsibility to 
inform the Directorate of Estates, when 
they or any member of their families 
becomes -owners of houses in future, 
within one month from the date of be- 
coming such owners. All officers eligible 
_for general pool accommodation may 
also be warned that severe action will 
ba taken against them in case they fur- 
nish any incorrect information”. 


6. In addition to this general first noti- 
fication relating to Government accom- 
modation in the occupation of Govern- 
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‘ dated 29th June, 1955. 


S.C. 73 


dated 22-1-1976, of the Assistant Dire- 
ctor of Estates, New Delhi calling upon 
the respondent to vacate the Govern- 
accommodation No. 83 Lodhi 
Estate allotted to him since 31-12-1975, 
failing which he would be charged 
market rent with effect from 1-1-1976 
at the rate fixed by Government from 
time to time and informing him that a 
bill at the market rate of licence fee 
for the said premises will follow. 

7. In the affidavit filed in support of 
the Petition for grant of leave to de- 
fend the main Eviction Petition the 
appellants have stated that the respon- 
dent is occupying a huge, massive and 
palatial bungalow in the Lodhi Estate, 
New Delhi built on an area of about 
two acres and allotted to him by the 
Government and that whereas he is pay- 
ing an alleged rent of Rs. 1,448/- per 
mensem for that accommodation, he is 
getting a rent of Rs. 2,100/- per mensem 
for his premises occupied by the appel- 
lants and he is thereby gaining a sum 
of Rs, 652/~ per mensem, The appel- 
lants have further stated in that affida- 


vit that there is a clear shift in thé 
policy of the Government whereby 
Government accommodation is made 


available to even those employees who 
happen to have their own houses af 
Delhi and that Government have modi- 
fied the notification relied upon by the 
respondent whereby house owning offi- 
cials have become eligible for allotment 
of Government accommodation at the 
places of their posting with effect from 
1-6-1977. 

8. The notification said to modify the 
first notification is the second notification. 
The relevant portion of that notification 
reads thus: 

“The undersigned is directed to say 
that the orders contained in this Minis- 
try’s office Memorandum No, 12031 (1)/ 
"4-Pol. II, dated 9-9-1975, as modified 
from time to time have been  reeonsi- 
dered. Government.has decided that 
the restrictions on allotment of accom- 


modation to house owning officers 
should be modified with effect from 
1-6-1977, making house owning officers 


eligible for Government . accommodation 
as communicated: in this Ministry's 
Office Memorandum of even number 
It has also been 
decided that allotment of such accom- 
modation to a house owning official will 
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be on normal rent if the income from 
his own house does not exceed Rupees 
1,000/- p. m. or half the market rent 
if the income exceeds Rs. 1,000/- p. m. 
but does not exceed Rs: 2,000/- p.m. and 
on full market rent if the income is 
above Rs. 2,000/- pm, Rent will be re- 
covered on the same basis w. e. f, 1-6- 
1977 also from those house owning offi- 
cials who are retaining Government ac- 
commodation on payment of market 
rents, These decisions. will apply 
equally whether the house is owned by 
the officer or his/her wife/husband or by 
his/her dependent: children, 


P EEN E EEE PE ida 
3. Allotment of: accommodation to 
© house owning officers who have already 
vacated Government accommodation. 
such officers will be considered for 
allotment of accommodation in their 
turn on the basis of their priority date 
under the allotment rules, No prefer- 
ence should be shown to them in the 
matter of allotment in consideration of 
the fact that they were earlier in occu- 


pation of Gcvernment .. accommodation’ 


and had vacated it in-compliance with 
the earlier orders to which the officers 
are normally entitled without, restriction 
of any locality or without any reference 
to the types of accommodation which the 
officers were -accupying previously. As 
usual, officers eligible for types V and 
above should also be considered for 
allotment in the types next below on 
the basis- of their priority for such 
types. After accepting initial allotment, 


they will. be eligible for change in the 


normal manner in accordance with thé 
allotment rules, 3 


4-5. iid 

6. In so “far “as the on pool is 
concerned officers who have already 
vacated Government accommodation 
may submit fresh applications for allot- 
ment of accommodation in the prescrib< 
ed application form, indicating the de=- 


tails of the houses owned by them or 


their spouses or dependent children 
along with documentary proof of the :in- 
come they derive from the houses they 
own. House owning officers, who are 
continuing in Government accommoda- 
tion, should also furnish suitable docu- 
mentary proof of the income they gef 
from their private houses, to enable the 
Director of Estates to fix the license fee 
recoverable from them w.e.f. 1-6-1977". 
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9. Mr. Madan Bhatia, learned counsel 
for the appellants, submitted that while 
under the first notification the respon< 
dent was required to vacate the Gov- 
ernment accommodation within 
months from 1-10-1975 on pain of being 
liable to pay licence fee at the market 
Tate if he failed to vacate within 
time, Government employees like the 
respondent have become eligible for 
Government accommodation under the 
second notification and are, therefore, 
not obliged to vacate the Government 
accommodation and that the respondent 
is, therefore, not entitled to seek evic- 
tion of the appellants from his pre- 


mises under Section 144 of the Act 


though may file a Petition for eviction 
under S. 14 (1) (e) of the Act which is 
a general provision applicable to all 
landlords who seek to evict their ten- 
ants on the ground that they require 
the premises for their own bona fide oc- 
cupation. Section 14 (1) (e) reads thus: 

14 (1): ‘Notwithstanding anything to 


the contrary contained in any other law 


or contract, no order or decree for the 


recovery of possession of any premises. 
shall be made by any Court or Con- 
troller in favour of the landlord against 


a. tenant: 

Provided that the Controller may, on 
an application made to him in the pre- 
scribed manner, make an order for the 
recovery of possession of the premises 


on one or more of the following 


grounds only, namely:— _ 

(a) to (d) ..... A 

(e) that- the premises let for residen- 
tial purposes are required bona fide by 
the landlord for. occupation as a resi- 


‘dence for himself or for any member of 


his family dependent on him, if he is 
the owner thereof, or for any person 
for whose benefit the premises are held 
and that the landlord or such person 
has no other reasonably suitable resi- 
dential accommodation: 


Explanation :— For the purposes of 
this ‘clause, 
tial purposes” include any premises 
which have been let for use as a resi- 
dence are, without the consent of the 
landlord, used incidentally for com- 
mercial or other purposes; 

10, in support of the contention that 
in view of the second notification the 
respondent is not entitled to have re- 


“premises let for residen- 


three ~ 


that — 


$ 
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course to the provisions of S. 14A of 
the Act, Mr. Madan Bhatia relied upon 
the decision. of this Court in Busching 
Schmitz Pvt. Ltd. v. P. T., Menghani 
(1977) 3 SCR 312: (AIR 1977 SC 1569). 
where the Court has observed at p. 322 
(of SCR): (at p. 1577 of AIR) thus :— 


“Supposing the landlord, after ex- 
ploiting the easy process of S, 14A, re- 
lets the premises for a higher rent; the 
social goal .boomerangs because the 
tenant is ejected and the landlord does 
not occupy, as he would have been 
bound to do, if he had sought eviction 
for bona fide occupation under S, 14 (4) 
(e). Section 19 obligates the landlord in 
this behalf. In literal terms, that sec- 


tion does not apply to eviction obtained 


under S. 14A. But the scheme of that 
section definitely contemplates a speci- 
fic representation by the petitioner- 


landlord to the Controller that because . 


he has been ordered to vacate the pri- 
mises where he is residing, therefore, 
he requires immediate possession for his 
occupation Once we grasp this 
cardinal point, the officer’s application 
for , eviction under S, 14A can be enter- 
tained only on his averment that he, 
having been asked to vacate, must get 
into possession of his own...... the cause 
of action is not only the government 
order’ to vacate, but his consequential 
urgency to recover his own building.” 


11. Mr, Madan Bhatia relied also on 
the decision of learned single Judge of 
the Delhi High Court in K. D. Singh 
v. Hari Babu Kanwal (1980) 1 Ren CR 


90, where the learned Judge has observ- 


ed thus: 


“At the time’ when this application 
was brought in February 1977, the Cir- 
cular of 9-9-1975 held the field. Unfor- 
tunately, for the landlord this position 
underwent change when the Central 
Government issued a revised Circular 
dated 14-7-1977 by which the orders 
contained in the earlier circular dated 


9-9-1975 were modified after reconside-_ 


Tation... A vital change thus took 
place by the Circular of 14-7-1977, 
namely, that there is no direction to a 
person who owns a house and who is in 
occupation of a residential premises ‘al- 
lotted to him by the Central Govern- 
ment to vacate such residential accom- 
modation ............ Once therefore, the 
revised Circular of 14-7-1977 has come, 
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the very basis on which the Eviction 
Application under S. 14A of Act was 
brought has ceased to exist and cannot 
avail him......... It must be realised that 
S. 14A was brought in only for a limit- 
ed purpose to enable the Government 
servants in getting immediate possession 
of their house when they had been di- 
rected to vacate the Government accom- 
modation. The special legislation was 
made to serve special purpose in pur- 
suance of the Circular of 9-9-1975. Once 
that purpose has been modified and the 
Government has revised its decision and 
there is no direction to vacate such re- 
sidential accommodation, it is imper- 
missible in law to allow a Government 
servant to invoke S. 14A and frustrate 
the beneficial Act of the Rent Control 
legislation like the Delhi Rent Control 
Act,” 

12, We do not agree 
of the learned Judge. 

13. It is seen from paragraph 3 of the 
Order of the Additional Rent Controller, 
which was sought to be revised by the 
High Court, that the respondent is 
paying a rent of Rs. 1,448/- per mensem 
for the Government accommodation 
No. 83 Lodhi Estate, New Delhi. In the 
reply affidavit filed in the Special 
Leave Petition the respondent has 
stated that he is liable to pay Rupees 
1,543/- per mensem for the Govern- 
ment accommodation as penal rent on 
account of -his failure to vacate the 
same. The respondent has produced in 
this Court a communication addressed 
to him by the Assistant Director of 
Estate, New Delhi saying that without 
prejudice to any other action which 
may be taken in respect of the Gov- 
ernment accommodation which has been 
allotted to him, his liability will con- 
tinue to increase to Rs. 2,898/- per 
mensem and three times that rate on 
the expiry of 15 days from the date of 
service of orders of eviction under the 
Public Premises (Eviction of Unau- 
thorised Occupants). Act 1971 till he 
vacates and restores the premises to 
the Central Public Works Department. 
These facts and the liability of the re- 
spondent to pay full market rent for 
the Government accommodation with 
the second 
notification in the light of his getting a 
rental income exceeding Rs, 2,000/- per 
mensem from his own premises show that 
the respondent has to incur certain ob- 
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Ingations on. his failure to vacate Gov- 
ernment accommodation on the ground 
that he owns in the Union Territory of 
Delhi a residential accommodation 
either in his own name or in the name 
of his wife or dependent child, We do 
not find anything in the second notifica- 
tion taking away the obligation which 
has been imposed on the respondent by 
the first notification to vacate the Gov- 
ernment accommodation within three 
months from the Ist of October 19775. 
We are of the opinion that the second 
notification, without taking away the 
obligation imposed by the first notifica- 
tion on Government employees owning 
houses in their own names or 
in the name of any other mem- 
ber of their families, within the 
limits of their place of posting, to 
vacate the Government accommodation 
within three months from the first of 
October 1975, has given an option to 
those employees to continue to occupy 
the Government accommodation sub- 
ject to the obligation mentioned in the 


second notification, namely, that the 
house owning Government employee 
will have to pay normal rent for the 


Government accommodation if the in- 
come from his own house does not ex- 
ceed Rs, 1,000/- per mensem or half the 
market rent if the income from his 
own house exceeds Rs, 1,000/- per men- 
sem but does not exceed Rs, 2,000/- 
per mensem and full market rent if the 
income from his house is above Rupees 
2,000/- per mensem with effect from 
1-6-1977. In the present case the mar- 
ket rent/licence fee which the respon- 
dent had to pay for the Government 


accommodation occupied by him on the 


date of institution of Eviction Petition 
was Rs, 1,448/- per mensem and it had 


been increased to Rs. 1,543/-. per men- 


sem as stated in the counter-affidavit 
filed by the respondent in the Special 
Leave Petition and it has been further 
enhanced to Rs. 2,898/- per mensem by 
the letter dated 17/18-7-1981 of the As- 
sistant Director of Estates addressed to 
the respondent and referred to above. 
The respondent has thus an option to 
continue to occupy the Government ac- 
commodation subject to the said obliga- 
tion without vacating the Government 
accommodation within a period of three 
months from the Ist of October, 1975. 
We are of the opinion that it is not 


open to the appellants to compel | the 
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respondent to exercise his option and 
continue to occupy the Government ac- 
commodation in order that they may 
continue to occupy the premises in 
question as the tenants. Even apart 
from the first notification which is gene- 
ral in nature and has been modified by 
the second notification as mentioned 
above, there is the special order dated 
22-1-1976, which required the respon- 
dent to vacate the Government accom- 
modation by 31-12-75, failing which he 
is to pay market rent with effect from 
1-1-1976 as mentioned above. In these 
circumstances it is not possible for us 
to accept the argument of Mr. Madan 
Bhatia that the respondent is not entitl- 
ed to have recourse to S. 14A of the 
Act for seeking eviction of the appel- 
lants from the premises in question, 
having regard to first and second noti-|: 
fications and the special order dated 
22-1-1976. Dr, L. M. ` Singhvi, learned 
counsel for the respondent- invited our 
attention to the decision of another 
learned single Judge of the Delhi High 
Court in J. L. Paul v. Ranjit Singh 
(1980) 2 Ren CR -527, where we find 
the following observations: 


“The last objection of the petitioner 
is that the notifications granting a. 
right to the Government employee to 
seek eviction under Section 14A of the 
Act have been withdrawn, that this de- 
fence raises a triable. issue and, there- 
fore, the Controller ougkt to have 
granted leave to contest so that he 
may produce evidence on record in 
support of this part of his defence, The 
right to claim eviction accrues to a 
landlord under S, 14A of the Act and 
not under any notification issued by the 
Government. The Government notifica- 
tion, general or special only requires a 
landlord Government allottee to vacate 
the accommodation as he owns his 
house or pay penal rent. The respon- 
dent submits that the general notifica- 
tion dated September 9, 1975 and the 
special order dated December 26, 1975, 
have never been withdrawn. His con- 
tention is that there has been a notifica- 
tion about the rate of rent/licence fee to 
be paid by a Government employee, if 7 
he is also owner of his own house at 
the place of his posting and does not 
vacate allotted premises; In short his 
contention is that right of eviction is 
available to a landlord allotcea of Gov- 
ernment accommodation if he fulfils 
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the conditions mentioned in S., 14A of 
the Act. According to him there is 
modification that if the income of the 
landlord from his own house does not 
exceed Rs. 1,000/- per month, he is 
liable to pay only the normal rent of 


the Government allotted accommoda- 
tion, but if his income from his own 
house exceeds Rs. 1,000/- and does 


not exceed Rs. 2,000/- he is liable to 
pay half the market rent and in cases 
where his income from his own house 
is above Rs, 2,000/- per month, he is 
liable to pay full market rent, The re- 
spondent contends that S., 14A of the 
Act conferring upon a landlord/Govern- 
ment allottee {a right) to get his own 
house vacated has never been 
repealed. The learned counsel for 
the. respondent further contends 
that mere assertion of the peti- 
tioner that the notifications have 
been withdrawn is vague and does not 
give him any right to leave to contest 
and lead any evidence.............6 If any 


notification has been withdrawn or 
cancelled, such an order must be in 
writing. The petitioner/tenant in his 


application does not disclose any notifi- 


cation under which the Government 
notification requiring a landlord/Gov- 
ernment employee to vacate has been 
WIENGPAWN..4.ccssrecsdiatenr teens 


Thus the notification dated September 
9, 1975, stands modified to the extent as 
to what rate of rent would be payable 
by the respondent Government allottee/ 
landlord owning his own house if he 
retains the allotted premises, that is, 
if he fails to vacate the Government 
accommodation in pursuance of the 
general order dated September 9, 1975 
and the special order dated December. 
26, 1975. The income of the respon- 
dent from his own house, that is, suit 
property No, 164 Greater Kailash-l, 
New Delhi is Rs. 1,950/- per month. He 
is getting Rs. 850/- per month from the 


petitioner occupying first floor and 
Rs. 1,100/- per month from _ ‘Escorts’ 
occupying the ground floor. In accor- 


dance with the notification dated July 
14, 1977, the respondent/landlord is thus 
. liable to pay half the market rent 
from June 1, 1977 if he does not vacate 
the Government allotted accommoda- 
. tion., In fact after the issue of notifica- 
tion dated July 14, 1977 the respondent 
._ has been directed to pay half the 
market rent by means of an order dated 
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September 20, 1977 issued by the 
Directorate of Estates, Government of 
India with effect from June 1, 1977. In 


short, it is certain that there is the 
general notification dated September 
9, 1975 and the special order dated 


December 26, 1975 requiring the respon- 
dent/landlord to vacate the Govern- 
ment allotted residential accommoda- 
tion or in default to-pay half the market 
rent, In other words he is to incur cer- 
tain obligations. The lability is on ac- 
count of the fact that he owns the house 
in suit in the Union Territory of Delhi, 
his place of posting. 

On December 12, 1979 Directorate of 
Estates was required to state whether 
the notification dated September 9, 
1975, stands withdrawn oor it was 
simply modified. The Directorate of 
Estates in his letter dated December 14, 
1979, informed that the Memorandum 
dated September 9, 1975 was not with- 
drawn but was only modified by the 
Memorandum dated July, 14, 1977....... 


Pevuatevseeeteobateveneseae 
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So if the two notifications dated Septem- 
her 9. 1975 and July 14, 1977 are read 
together, it appears that there is no 
cancellation of the earlier notification 
and that it is only a notification of the 
rate of rent payable by an allottee 
owning his own house. Under this noti- 
fication dated July 14, 1977 it is further 
provided that with effect from June 1, 
1977 rent of allotted premises shall be 
recovered from the house owning offi- 
cials retaining the premises at the rates 
mentioned therein, The respondent is, 
therefore, liable to pay the rent accor- 
dingly and thus liable to incur ob- 
ligation in default of vacating the pre- 
MSCS avira aes aaria exinans eee Oeeeue 

The respondent satisfies the require- 
ment of S. 14A of the Act, There is no 
defenee available to the petitioner 
against’ the eviction application under 
S. 14A of the Act.” 

14. In the present case also there is 
nothing on record to show that the ob- 
ligation imposed upon respondent by 
the first notification to vacate the Gov- 
ernment accommodation within three 
months from the 1st of October, 1975 
and by the special order dated 22-1-1976 
by 31-12-1975, has been withdrawn, The 
respondent can continue to occupy the 
Government accommodation only sub- 
ject to certain obligations, We, there- 
fore, hold that the respondent is entitl- 
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ed to have recourse to S. 14A of the 
Act for evicting the appellants from the 
premises in question. Accordingly the 
appeal fails and is dismissed with costs. 

l Appeal dismissed, 
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Civil Appeals Nos. 351 and 352 of 
-1976, D/- 7-12-1981. 

Workmen of M/s. Williamson Magor 
and Co. Ltd., Appellant v, M/s. William- 
son Magor & Co, Ltd. and another, Re- 
spondents, : 
= (A) Industrial Disputes Act (14 of 
1947), S. 11 — Effective award to meet 
justice — Duty of Industrial Court to 
pass such award, 


The industrial tribunals are intended 
to adjudicate industrial disputes between 
the management and the workmen, set- 
tle them, and pass effective awards in 
such a way that industrial peace be- 
tween the employers and the employees 
may be maintained so that there can be 
more production: to benefit all concern- 
ed. For the above purpose, the indus- 
trial tribunals, as far practicable, should 
not be constrained by the formal rules 
of law and should avoid inability to ar- 
rive at an effective award to meet jus- 
tice in a particular dispute. (Para 6) 

(B) Industrial Disputes Act (14 of 
1947), Sch, 2, Item 6 — Promotion — 
Objective. criteria — Necessity of. . 

Although promotion/upgradation is a 


managerial function, it must not be on 


the subjective satisfaction of the man- 
agement- but must be on some objective 
criteria, (Para 7) 

If there are grades and scopes of up- 
gradation/promotion and there are dif- 


ferent scales of pay for different grades - 


in a private undertaking, and, in fact, 
promotion is given or upgradation is 
made, there should be no arbitrary or 
unjust and unreasonable upgradation 
or promotion of persons superseding the 
claims of persons who may be equally 
or even more, suitable. (Para 8) 


(C) Industrial Disputes Act (14 of 


1947), Sch, 2, Item 6 — Victimization —~" 


‘Meaning — Victimization in the matter 
of promotion. 
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A.I R. 


The word “victimization” must be 
given normal meaning of b3ing the vic- 
tim of unfair and arbitrary action, AIR 
1978 SC 474 and AIR 1950 SC 188, Rel. 
on. (Para 8) 

Even if promotion may not be a con- 
dition of service in a private company 
and promotion may be the function of 
the management, : it may be re- 
cognised that there may be . oc- 
casions where the Tribunal may 
have to cancel the promotions 
made by the management where it is- 
felt that persons superseded have been 
so superseded on account of legal mala 
fide or victimization. AIR 1966 SC 668, 
Rel. on. (Para 9) 


Held on facts that although the union 
had not been able to prove factual mala 
fide, in this case malice in law and ef- 
fectual victimization were obvious due 
to the fact that unjustified promotions 
of some junior persons were made 
sSuperseding, without any reason or 
necessity, the cases of a large number 


of senior persons. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1978 SC 474: (1978).2 SCC 42: 

1978 Lab IC 518 8 


AIR 1966 SC 668: (1966) 2 SCR 465. 9 
ATR 1950 SC 188: 1950 SCR 459 8 

BAHARUL ISLAM, J.:— These two 
connected appeals by special leave are 
on behalf of Workmen of M/s, William- 
son Magor & Co. Ltd. (renamed as M/s. 
Magneill & Magor Ltd.) represented by 
Williamson Magor & Company Em- 
ployees’ Union (hereinafter called ‘the 
union’) and are directed against the 
award of the "7th Industrial Tribunal, - 
West Bengal. l 


2. The material facts may be stated 
thus : 

According to the union, ll the em- 
ployees of the aforesaid company, the 
respondent before us ‘(who will herein- 
after be called ‘the management’) are 
the members of the union, Disputes had 
arisen between the workmen and the 
management but they ended in a num- 
ber of agreements as a result whereof 
the employees derived somə _ benefits. 
Subsesuently the managemert appoint- 
ed one Mr, P. K. Kaul as a staff officer, 
who, according to the union, started to 
create a cleavage between the workmen, 
and with that end in view, at his in- 
stance, the management started giving 
indiscriminate and arbitrary promotions 
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and/or upgradations to some of the em-, 


ployees who were its favourites, dis- 
regarding the rightful claims of a num- 
ber of other employees so much so that 
even junior members were given pro- 
motions superseding the rightful claims 
of the senior employees. The union took 
up the cause of the workmen with the 
management, According to the union, 
there is no norm and/or standard guid- 
ing promotion and/or upgradation of the 
employees, According to the union, the 
action of the management is arbitrary, 
mala fide and intended to victimize the 
employees who are loyal to the union. 


At the material time there were two 
grades of employees namely; Special 
Grade, with a higher scale of pay and 
General Grade. - 


3. This is an admitted position that 
the management do not have any norm 
to determine how many clerks should 
be in each of the said: grades or.in each 
of the scales of pay; nor is there any 
fixed quota in the Special Grade to be 


filled up by promotion from the Gen- 


eral Grade; nor is there any rule deter- 
mining the number of vacancies to be 
filled up by promotion or upgradation. 
According to the union, the normal rule 
should be promotion/upgradation by 
seniority. As this was not done, unrest 
cropped up, On the management having 
upgraded/promoted two junior clerks, 
namely; Anil Chandra Ghosh and Para- 
meshwar Banerjee from General Grade 
to Special Grade on 1-3-1972, supersed- 
ing the claims of senior clerks, without 
assigning any reason, the union pro- 
tested, 
action, the management again promoted/ 
upgraded another person, Shri ‘Saroj 
Mukherjee to Special Grade on 1-7-1972, 
superseding the claims of many others 
who were senior to him. According to 
the union, the management arbitrarily 
promoted/upgraded the aforesaid three 
persons and unjustly denied promotion/ 
upgradation to twelve senior clerks. 
This was, according to the union, victi- 
mization and unfair labour practice. Ac- 
cording to the union, the aforesaid three 
favoured clerks and the twelve super- 
seded clerks were doing exactly similar 
work, The three promoted/upgraded 
persons after their promotion/upgrada~ 
tion used to do the same work as be- 
fore, occupying the same chairs and 
working on the same tables as they had 


' were 
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done before the date of upgradation/ 
promotion. According to the union, 
there were no jobs related to grades or 
scales of pay, and the promotion/up- 
gradation has no impact except mere in- 
crease of pay consequent upon the 
higher scale of pay given to each per- 
son -promoted, As a dispute arose be- 
tween the management and the union, 
the Government of West Bengal refer- 
red. the following issue to the 7th Indus- 
trial Tribunal, West Bengal for adjudi- 
cation ` 

“Whether promotion of Sharbashree 
Saroj Kumar Mukherjee, Anil Chandra 
Ghosh and Parameshwar Banerjee from 
General Grade clerks to Sepecial Grade 
Clerks in preference to the twelve (12) 
workmen marked in Annexure “A” at- 
tached herewith is justified? To what 
relief, if any, are the workmen marked 
in Annexure “A” entitled? The names 
of the persons in said Annexure “A” 
the same as mentioned in para- 
graph 10 above’, 

4. During the pendency of the afore- 
said reference before the Tribunal, the 
respondent on 23-5-1974 again promoted 
from the General to the Special Grade 
two clerks, namely; Sudhir Ranjan 
Chakraborty and Jyoti Prasad Paul 
superseding 56 senior and efficient clerks 


of the General Grade inclusive of the 


twelve senior grade clerks already 
superseded in 1972 and concerned in the 
reference, aforesaid. As a dispute arose, 
the Government of West Bengal made 
a reference to the same Industrial Tri- 
bunal for adjudication of the following 
isSueé : i 

“Whether promotion of the workmen 
mentioned in Annexure “A” attached 
herewith from General Grade to Special 
Grade or Supervisory Grade in prefer- 
ence to the workmen mentioned in 
Annexure “B” attached herewith is 
justified? 

To what relief, if any, are the work- 
men mentioned in Annexure “B” en- 
titled?” 

5. Before the Tribunal, the parties 
led evidence and proved Exts. K-1 and 
K-2, settlements arrived at between the 
management of the union earlier. On a 
consideration of the oral and documen- 
tary evidence adduced before it, the 
tribunal has arrived at the following 
findings :-—~ 

(1) No agreed norm for promotion/up- 
gradation was. formulated! 
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(2) - Both the parties felt that it was 
desirable that certain norms should be 
laid down for promoting and/or up- 
grading workmen, 

(3) That in spite of the fact that no 
norm had been formulated, the manage- 
ment promotec as many as 15 workmen 
during the pendency of the first refer- 
ence, 

(4) That wono and/or ppradeton 
is a managerial function and that the 
union can have no say in such matter. 
The Tribunal has found “it is now more 
or. less well settled that the promotion/ 
upgradation is the administrative func- 
tion of the management and it can be 
hardly -disputed before any court of law 
and/or tribunal unless it is proved that 
in effecting such promotion, the man- 
agement violated the principles of natu- 
ral justice and/or existing rules or 
norms”, The Tribunal also has found, 
on a consideration of the evidence of 
the management witness, Shri P. K. 
Kaul, that although the witness said 
that at the time of giving promotion, 
recommendations of the departmental 
heads and other authorities were taken 
into account, his evidence was not sup- 
ported by any document. The tribunal 
has also found that although in terms 
of earlier agreements, it was the- duty 
of the management to investigate alle- 
gations by the’ union of discriminatory 
and unfair promotion and/or upgrada- 
tion, the management did not do so. It 
further found that Ext, B disclosed that 
on 21-12-1972, the union demanded of 
the management investigation into the 
matter of the said discriminatory pro- 
motions but “curiously enough, there 
is nothing before me to show that 
the management did, in compliance with 
the said agreement, investigate into the 
matter as agreed upon,” 

(5) Ultimately the Tribunal held that 
the promotions of the three persons 
mentioned in the first reference “cannot 
be justified because when it was agreed 
upon that the management would in- 
vestigate in case any complaint’ is made, 
but even in spite of the complaint lodg- 
ed by the union, the management did 
not investigate”. 


to establish the justification of the pro- 
motions of the aforesaid three persons 
superseding the claims of others, © 
- (6) The Tribunal has also found, “It 
is not their (management’s) case before 
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ing promotion”. 


The Tribunal has even, 
found that the management did not care . 
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me that, in fact, the management found 
those three persons suitable to the rest 
of the workmen”, 

(7) Similarly, with regard to the 
second reference, the Tribunal came to 
the finding that ‘junior persons were 
given promotions superseding the claims 
of a number of senior workmen, but 
there is nothing before me from where 
I can say that the management was 
justified in giving promotion to them.” 

6. The above’ enumeration of the 
findings of the Tribunal clearly shows 
that the action of the management in 
promoting junior clerks of the General 
Grade superseding the claims of the 
senior clerks of the same Grade was 
arbitrary and unjustified. The Tribunal 
has categorically found, “I am constrain- 
ed to observe that no material has been 
placed before me nor it has been claim- 
in evidence that the management found 
that these people were more efficient 
and competent than the rest of the 
workmen, 


In the premises, I am bound to hold 


that I cannot justify the promotion of. 


the said persons named in the two ref- 
erences and dispose of the first issue 
accordingly” (emphasis added). But ta 
our amazement, it failed to pass any 
consequential order, and irstead held, 
“I cannot give any relief to these work- 
men when their positive case is that 
there is no staridard or norms for giv- 
In other words, although 
the Tribunal categorically held that the 
actions of the management were un- 
justified, it expressed its inability to 
give any relief to the workmen in the 


case. We do not think that the Tribunal. 


should be so powerless. The industrial 
tribunals are intended to adjudicate in- 
dustrial disputes between the manage- 
ment and the workmen, settle them, 
and pass effective awards in such a way 
that industrial peace between the em- 
ployers and the employees may be 
maintained so that there can be more 
production to benefit all concerned. For 
the above purpose, the industrial tribu- 
nals, as far as practicable, should not 
be constrained by the formal rules of 
law and should avoid inability ‘to ar- 


rive at an effective award to meet -jus- 


tice in a particular dispute. The Tribu- 
nal, in the instant case, in view of its 


" findings, first of all should have-declar- 


ed that the promotions of tha -aforesaid 
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fifteen persons were illegal and unjusti- 
fied, their promotions being the result 
of arbitrary action of the management 
which was nothing but unfair labour 
practice, and the promotions in question 
should have been cancelled, The Tribu- 
nal also, in our opinion, in consultation 
with the management and the 
- should have framed norms/rules of pro- 
motions and directed the management 
to give promotions/upgradations in ac- 
cordance with those norms/rules. 


7, We do not agree with the claim 
of the union that promotions or upgra- 
dations should be on the basis of senior- 
ity alone, The National Industria] Tri- 
bunal in its award gave the following 
wholesome, directions :— 

“I give the general formula which has 
been accepted by many concerns, name- 
ly, all things being equal, seniority 
shall count for promotion. If the senior 
person, has been overlooked in the 
question of promotion, he is at liberty 
. to ask the concern for reason why he 
has been overlooked, in which case the 
concern shall give him the reasons pro- 
vided that it does not expose the con- 
cern or the officer giving any reasons 
to any civil or criminal proceedings”. 

The management has failed to follow 
this direction in the case in hand, 

Although we agree that promotion/ 
upgradation is a managerial function, it 
must not be on the subjective satisfac- 
tion of the management but must be on 
some objective criteria. 

8. Mr, Pai, learned counsel appearing 
for the management, made two submis- 
sions before us, Firstly, he submitted 
that unlike in public sector undertak- 
ings, promotion is not a condition of 
service in a private company. We are 
unable to accept the submission of Mr. 
Pai in toto. If there is no scope of any 
promotion or upgradation or increase in 
salary in a private undertaking, the 
submission of the learned counsel may 
be justified but if there are grades and 
scopes of upgradation/promotion and 
there are different scales-of pay for dif- 
férent grades in a private undertaking, and 
in fact, promotion is given or upgrada- 
tion is made, there should be no arbi- 
-|trary or unjust and unreasonable up- 
gradation or, promotion of ` persons 


superseding the claims of persons who . 


may be equally or even more, suitable. 
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The second submission of Mr, Pai is 
that although there were no norms, the -< 
promotions of the persons in question 
were not arbitrary and that the findings 
of the Tribunal in this regard were in- 
correct. He led us through the material 
evidence of the witnesses examined, We 
are unable to agree with learned coun- 
sel and do not find any reason to differ 
from the findings of the learned Tribu- 
nal that the promotions of the fifteen 
persons were arbitrary and unjustified. 
Mr. Pai also submitted that unless victi- 
mization was proved by the union, the 
management’s action should not be dis- 
turbed. The word ‘victimization’ has not 
been defined in the statute. The term 
was considered by this Court in the case 
of Bharat Bank Limited v, Employees 
of Bharat Bank Ltd. reported in 1950 
SCR 459: (AIR 1950 SC 188), This Court 
observed, “It (victimization) is an ordi- 
nary English word which means that a 
certain person has become a victim, in 
other words, that he has been unjustly 
dealt with’. A submission was made on 
behalf of the management in that case 
that ‘victimization’ had acquired a spe- 
cial meaning in industrial disputes and 
connoted a person who became the vic- 
tim of the employer’s wrath by reason 
of his trade union activities- and that 
the word could not relate to a person 
who was. merely unjustly dismissed.” 
This submission, however, was not con- 
sidered by the Court. When, however, 
the word ‘victimization’ can be inter- 
preted in two different ways, the inter- 
pretation which is in favour of the la- 
bour should be accepted as they are the 
poorer section of the people compared 
to the management, 

This Court in the case of K. C. P, 
Employees’ Association, Madras v. Man- 
agement of K. C. P. Ltd., Madras re- 
ported in (1978) 2 SCC 42: (AIR. 1978 
SC 474 at p. 475) observed: 

‘In Industrial Law, interpreted and 
applied in the perspective of Part IV of 
the Constitution, the benefit of reason- 
able doubt on law and facts, if there be 
such doubt, must go to the weaker sec- 
tion, labour, The Tribunal will dispose 
of the case making this compassionate 
approach but without over-stepping. the 
proved facts”. 
. We would. therefore accept the inter- 
pretation of the word ‘victimization’ in 
the normal meaning of being the victim]. 
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of unfair and arbi trary action, and hold 
that there was victimization of ths 
superseded. workmen, 


9. Even if promotion may not be a 
condition of service in a private com- 
pany and promotion may be the func- 
tion of the management, it may be re- 
cognised that there may be occasions 
where the Tribunal may have to cancel 
the promotions made by the manage- 
‘{ment where it is felt that ‘persons 
superseded have been so superseded on 
account of legal mala fide or victimiza- 
tion (See (1963) 2 SCR 465): (AIR 1966 
SC 668) ), Although in spite of the allega- 
tions of mala fide, the union has not 
been able to prove factual mala fide, in 
this case melice in law and effectual 
victimization are obvious due to the fact 
that unjustified promotions of some 
junior persons were made superséding, 
without any reason or necessity, the 
cases of a large number of senior per- 
sons. 


10. As a result of the foregoing con- 
siderations, we allow the appeals and, 
accepting the findings of the Tribunal. 
give the following directions: 

(1) The management, in consultation 
with the workmen or their representa- 
tives and under the direction, super- 
vision and control of the Labour Com- 
missioner of the region, - shall frame. 
norms/rules fixing quota for the grades 
and for promotion/upgradation of its 
workmen, in the light of the observa- 
tions made above, within two months 
from the date of the receipt of a copy 
of this judgment by the Labour Com- 
missioner, 

(2) The upgradation and/or promotion 
shall be made by the management - in 
terms of the norms/rules so framed, ` 


(3) That meanwhile the promotions/ 
upgradations of Sharbashree Saroj Ku- 
mar Mukherjee, Anil Chandra Ghosh 
and Parameshwar Banerjee from Gen- 
eral Grade to Special Grade clerks in 
preference to the twelve workmen men- 
tioned in Annexure ‘A’, which is the 
subject matter. of the first reference, 
namely, Reference No. 3278-IR/IR/I1L- 
132/71 dated April 2, 1974, and the pro- 
motions/upgradations of the persons 
mentioned in Annexure ‘A’ from the 
General Grade to Special Grade or 
Supervisor Grade in preference to the 
workmen mentioned in Annexure ‘B’, 
which is the subject matter of the 


V. Vellaswamy v. I. G. of Police, Madras 


‘motions/upgradations 
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second reference, namely, Reference No. 
7937-IR/IR/11L-132/71 dated December 
10, 1974, are cancelled; and the work- 


men whose promotions are cancell- 
ed and the workmen who were 
superseded shall be at par with effect 


from the date of this judgment till pro- 
are made by the 
management in terms of the norms/rules 
to be prepared; and no future promo- 
tions/upgradations shall be made until 
the norms/rules are framed. 


11. The appeals are allowed with 
costs, 
_ 12, (Send a copy of this judgment to 


the Labour Commissioner forthwith), 
Appeals allowed, 





AIR 1982 SUPREME COURT 82 
(From: 1980 Lab IC 372 (Mad) ) 

D. A. DESAI AND R. B. MISRA, JJ. 

Civil Appeal No. 1808 oz 1980, . D/- 
3-8-1981. 

V. Vellaswamy, Appellant v. Inspector 
General of Police, Tamil Nadu, Madras 
and another, Respondents. 

Constitution of India, Art, 226 — Al- 
ternative remedy — Compulsory retire- 
ment of Police Officer — Writ petition 
~~ Tt cannot be dismissed on the only 
ground of existence of alternative vre- 
medy i.e. review petition under R, 15-A 
of Tamil Nadu Police Subordinate Ser- 
vice (Discipline and Appeal) Rules. 1980 
Lab IC 372 (Mad), Reversed. (Tamil 
Nadu Police Subordinate Service (Dis- 
cipline and Appeal) Rules (1955), Rule 
15-A}. (Para i) 

JUDGMENT :— The only point that 


- survives for consideration at this stage 


is whether the High Court was right in 
dismissing the writ petition on the only 
ground that there was an alternative 
remedy, namely, that a review petition 
could have been filed before the Gov- 
ernment under R, 15-A of the Tamil 
Nadu Police Subordinate Service (Dis- 
cipline and Appeal) Rules, 1955. Maybe, 
there was considerable substence in this 
view under Art. 226 of the Constitution 
as amended by the Fortysecond Consti- 
tution (Amendment) Act. But Art. 226 
‘has undergone a further amendment. 
As the article now stands, it would be 
a serious question whether a right to 
review a proceeding by itself would 


LY/LY/F898/81/SMA/MVJ 


1982 


provide such alternative efficacious re- 
medy to disentitle a petitioner to move 
the High Court. under Art, 226. We 
think it would be rather harsh, 

‘2. In the circumstances, the only 
course open to us is to allow this ap- 
peal, set aside the order of the High 
Court and remand the writ petition to 
the High Court to dispose it of in ac- 
cordance with law on merits. There 
shall be no order as to costs. In view 
of the fact that some time has elapsed, 
we hope that the High Court would dis- 
pose of the writ petition as expeditious- 
ly as possible. 

Appeal allowed, 


AIR 1982 SUPREME. COURT 83 
(From : Karnataka) 
D. A. DESAI AND A, P. SEN, JJ. 
Civil Appeal No. 2650 of 1980, D/ 
31-10-1981, . 
. P, V. Shetty, Appellant v. B. S, Giri- 
dhar, Respondent, i 
Constitution of India, Art. 133 — Kar- 
nataka Rent Control Act (22 of 1961), 
S. 14 — Application for fixation of fait’ 
rent by tenant paying Rs. 640/- as 
monthly rent — Subsequent eviction suit 
by landlord alleging that protection of 
Act is not available to tenant — Appli- 
cation by tenant for stay of suit pending 
disposal. of his application rejected by 
High Court — Appeal under Art, 133 — 
Application of tenant if allowed and 
fair rent if fixed at Rs. 500/- or less he 
would: be entitled to protection of Act— 
Disposal of. application thus has impact 
On suit — In the’ circumstances stay 
granted, . Decision of Karnataka High 
Court, Reversed, (Civil P. C. (1998), Sec- 
tions 10, 151). (Paras: 2, 3) 
JUDGMENT :—- Procedural wrangle 
has been brought to this Court, and that 
too at an interlocutory stage wherein 


Li 


this Court is most reluctant to interfere” 


but this “hands off” attitude may. cause 
irreparable injustice and that is the 
justification for interference. The re- 
spondent-landlord filed a suit for evic- 
tion on the allegation that tenancy of 
appellant-tenant is determined and he 
is not entitled to protection of Karna- 
taka Rent Control Act 1961 (Rent Act 
for short). Prior to the institution of 
this suit, the appellant claiming, to be a 
tenant on a monthly rent of Rs. 650/-, 
had filed an application before the Rent 
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Controller for fixation of fair rent. 
Learned counsel on both sides agree 
that if fair rent is fixed in an amount 
exceeding Rs. 500/- per month such a 
tenant is not entitled to the protection 
of the Rent Act. If, on the other hand, 
fair rent is fixed at Rs, 500/- or below 
per month and if other ingredients of 
expression tenant are satisfied, he will . 
be entitled to the protection of Rent 
Act. In the suit filed by the respondent- 
landlord subsequent to the filing of ap- 
plication for fixation of fair rent an ap- 
plication was moved for an interim stay 
of further proceedings in the suit till 
the disposal of the application for fixa- 
tion of fair rent, pending before the 
learned Rent Controller, This applica- 
tion was rejected and a revision petition 
at instance of the appellant to the High 
Court failed and hence this appeal. 

2. The very narration of facts in this 
case would show what should be the 
correct approach in this matter. If the 
stay of further proceedings in the suit, 
as prayed for by the appellant, is not 
granted and-the suit proceeds and re- 
sults in ‘eviction, the application for 
fixation of fair rent becomes infructuous. 
On the other hand, if the application 
for fixation of fair rent is allowed hold- 
ing that the appellant is a tenant as 
understood under the Rent Act, and the 
fair rent is Rs. 500/- or less per month 
he would be entitled to the protection 
of the Rent Act which determination 
will have impact on the suit, subject, of 
course, to other contentions that may 


_raised.in the suit, Now it is an admitted 


position that the application for fixation! 
of. fair rent preceded the filing of this, 
suit, Obviously, therefore, the just and 
fair approach, balancing the equities 
would be to stay further hearing of the 
suit till the application for fixation of 
fair rent is decided, But as Mr. Datar, 
learned counsel for the ‘respondent, 
voices a serious apprehension that in 
that event the suit may not be decided 
for years, That is a recurring phenome- 
non in our courts and we must guard 
against it. 

3. We accordingly direct that further 
proceedings in the suit filed by the re- 
spondent against the appellant be stay- 
ed. The learned Rent Controller is dir- 
ected to give top priority to the appli- 
eation for fixation of fair rent filed by 
the appellant against the respondent 
and dispose it of as early as possible, 


84 S.C, Prasad v. V. Govindaswami Mudaliar A.J. R. 
fatest within four months from today. estate to mortgage or sel any part 
We dispose of the appeal accordingly thereof in case of necessity or for the 


with no order as to costs, 
Order accordingly. 


AIR 1982 SUPREME COURT 84 
(From: Madras) 

D. A. DESAI AND R, B. MISRA, JJ. 

Civil Appeals Nos, 1102 and 1103 of 
1970, D/- 8-12-1981. 

Prasad and others, Appellants v. V. 
Govindaswami Mudaliar and others, Re- 
spondents. 

(A) Constitution of India, Art, 133 — 


Findings of fact — Interference by 
Supreme Court — Material circum- 
stances ignored by High Court — 


Supreme Court will interfere. (Para 55) 

(B) Transfer of Property Act (1882), 
S.. 53 — Sale deed -— Genuineness ~~ 
Sale deed not supported by adequate 
consideration — Document executed 
nominally with a view to stave off cre- 
ditors — Transaction held vitiated — 
Decision of Madras High Court, dated 
6-11-1968, Reversed, 

From the evidence, both oral and 
documentary and circumstantial, held 
that the sale deed dated 22nd of Aug. 
1955 was true and it was supported by 
consideration but only in part and that 
even the recited consideration in the 
sale deed was thoroughly inadequate, 
that the sale deed was executed only 
nominally for a collateral purpose and 
with a view to stave off creditors with 
the express understanding that the pro- 
perties sold wauld be reconveyed to the 
vendors after the pressure of the cre- 
ditors had subéued, In view of the find- 
ing arrived at there was no question of 
giving any equities to the vendees even 
if some of the amounts paid by the 
vendees to some of the creditors of 
vendor were genuine. As the transac- 
tion of sale was itself vitiated for the 
reason given above, no relief in 
Equity would be granted to the vendees. 
Decision of Madras High Court, dated 
6-11-1968, Reversed. (Paras 54, 56) 

(C) Hindu Law — Antecedent debts 
of father — Pious duty of sons to dìs- 
charge such debts — Decision of Mad- 
ras High Court, dated 6-11-1968, Re- 
versed, 

A natural guardian of a Hindu minor 
has power in che management of his 
St 
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benefit of the estate, If the alienee does 
not prove any legal necessity: or that 
he does not make reasonable enquiries, 
the sale is invalid. But the father in a 
joint Hindu family may sell or mort- 
gage the joint family property including 
the sons. interest therein to discharge a 
debt contracted by him for his own per- 
sonal benefit and such alienation binds 
the sons provided (a) the debt was an- 
tecedent to the alienation, and (b) it 
was not incurred for an immoral pur- 
pose. The validity of an alienation made 
to discharge an antecedent debt rests 
upon the pious duty of the son to dis- 
charge his father’s debt not tainted with 
immorality. “Antecedent debt’ means 
antecedent in fact as well as in time, 
that is to say, that the debt must be 
truly independent of and not part of 
the transaction impeached. The debt 
may be a debt incurred in connection 
with a trade started by the father, The 
father alone can alienate the sons’ share 
in the case of a joint family. The privi- 


lege of alienating the whole of the joint 


family property for payment of’ an an- 
tecedent debt is the privilege only of 
the father, grandfather and great-grand- 
father qua the son or.grandson only. 
No other person has any such privilege. 
There is, however, another condition 
which must be satisfied before the son 
could be held liable, i.e., that the father 
or the manager acted like a prudent 
man and did not sacrifice the property 
for an inadequate consideration, In the 
instant case on the finding arrived at 
that the consideration for the sale deed 
in question was thoroughly inadequate, 
the sale could not be upheld, Decision 
of Madras High Court, dated 6-11-1968, 


Reversed, (Paras 57, 58, 59, 63) 
Cases Referred : Chronological Paras 
ATR, 1966 All 315: 1966 All LJ 107 
(FB) 63 
AIR 1953 SC 487 : 1954 SCR 177: 1954 
All LJ 54: 1953 SCJ 700 60 
AIR 1937 Mad 140: (1937) 1 Mad LJ 
278 62 
AIR 1924 PC 50: 51 Ind App 129: 26 
Bom LR 500 61 
(1885) 13 Ind App 1: ILR 13 Cal 21 


(PC) . 60 
MISRA, J.:— The present appeals by 
certificate are directed against the, judg- 
ment dated 6th November, 1968 of the 
Madras High Court. 
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2, The dispute between the parties 
centres around 48.70 acres of land, part- 
ly,, wet and partly dry in village Picha- 
nur, Gudiyattam Taluk, North Arcot 
District and one house in Gudiyattam 
tovn. Admittedly the said properties 
belonged to one Varadayya Chetty. He 
had two sons, K. V. Purushotham and 
K. V, Sriramulu. K. V. Purushotham in 
his turn had four sons while K V. Sri- 
ramulu had three sons, They constituted 
a joint Hindu family. The family owned 
and possessed 48.70 acres of land and 
three houses. Varadayya Chetty died 
about 30 years prior to the institution 
of the suits giving rise to these appeals. 
At the time of his death -his eldest son 
K. V. Purushotham was the only adult 
male member, the other son, K, V. Sri- 
ramulu being only 4-5 years old. Puru- 
shotham thus came into the sole man- 
agement of the entire family affairs and 
he brought up his younger brother Sri- 
ramulu, Their ancestral family business 
(Kulachara) was that of tobacco and 
money lending, 


3. It appears that immediately after 
the second world war Purushotham 
started a new business of lungi, In con- 
nection with his new venture he bor- 
rowed money from others either on 
promissory notes or on the security of 
the family properties. He, however, suf- 
fered loss in: that business. When his 
creditors began to press for immediate 
discharge of the debts, K. V. Puru- 
shotham and his brother K, V. Srira- 
mulu on their behalf and on behalf of 
other minors in the family entered into 
an agreement on 7th July,.1955 with V. 
Govindaswami Mudaliar, V. Shanmugha 
Mudaliar and V, Nataraja Mudaliar, 
sons of Vaidinankuppam Venugopala 
Mudaliar. This agreement was evidenc- 
ed by a writing, Ext. B-4. Under the 
agreement K. V, Purushotham and K. V. 
Sriramulu were to sell their entire pro- 
perty, except. one acre of land, and a 
house, to Mudaliar brothers for a sum 
of Rs. 14,000/- to discharge their debts. 
They received a sum of Rs. 500/- by 


way of advance and the balance of Ru-. 


pees 13,500/- was to be, paid within two 
months. It was further stipulated that 
in;. case the vendees defaulted they 
would lose the advance money, on the 
-other 
they would have to pay to the vendees 
a liquidated damage of Rs. 2,000/-. 
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4; _ Pursuant to the aforesaid agree- 
ment, a sale deed was executed on 22nd 
of Aug, 1955 marked Ext. B-5 for an 
enhanced consideration of Rs. 16,500/-. 
The sale deed referred to various debts 
owed by the vendors which were to be 
discharged by the vendees and the bal- 
ance, if any, was to be paid to the ven- 


- dors, The recital in the sale déed indi- 


cated that Rs. 250/- was paid in cash to 
the vendors at the time of execution of 
the sale deed. The sale deed further 
recites that the vendors have not shown 


the exact amount of debts which the 
vendees have agreed to pay. The 
amounts specified therein are only ap- 


proximate. The sale deed further auth- 
orised the vendees to discharge the 
mortgage debts mentioned in the sale 
deed in the first instance, if they had 
no sufficient funds to clear off all the 
debts at one time and clear off the ordi- 
nary debts later. 


5, The validity of the aforesaid sale 
deed, Ext. B-5 dated 22nd Aug. 1955 
and a mortgage deed Ext, B-49 in 
favour of A. M. Vasudeva Mudaliar had 
been challenged by the sons of K. V. 
Purushotham and K. V, Sriramulu re- 
spectively by .twoọ suits: Suit Mo, 107 
of 1958 and Suit No. 108 of 1958. There 
was yet another suit by one of the cre- 
ditors, M. V. Chinnappa Mudaliar for 


“annulment of the said sale, As mention- 


ed earlier, the original suit No, 107 of 
1958 was filed by the four sons of Puru- 
shotham impleading Purushotham and 
Sriramulu as defendants Nos, 1 and 2 
and three minor sons of Sriramulu as 
defendants Nos. 3 to 5 {under the 
guardianship of their mother; V. 
Govindaswami Mudaliar, V. Shanmugha 
Mudaliar and V. Nataraja Mudaliar, the 
three vendees as defendants Nos. 6 to 
8 in Suit No, 107 of 1958 and defendants 
Nos. 8 to 10 in Suit No, 108 of 1958; 
A.’ M. Vasudeva Mudaliar, defendant 
No, 9 and the Official Receiver of the 
North Arcot. District as defendant No. 10. 


6. Suit. No. 108 of 1958 was filed by 
the three minor sons of Sriramulu. The 
plaintiffs and other defendants of origi- 
nal Suit No. 107 of 1958 were impleaded — 
as defendants in this suit, The relief 
claimed in these suits was for partition 
after setting aside the sale deed dated 
22nd of Aug. 1955, Ext. B-5 and the 
B-49 ‘in favour of 
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A, M. Vasudevan Mudaliar. The allega- 
tions in the plaint of the two suits are 
on the same pattern, It will, therefore, 
suffice to refer to the allegations made 
in Suit No. 107 of 1958. 


7. It is alleged in the plaint that the 
ancestral property of the family consist- 
ed of 48 acres and 70 cents of land and 
three houses detailed in Schedules B 
and C to the plaint. The said land fell 
in two blocks, one consisting of 
43 acres, 21 cents and. the other of 
5 acres 49 cents, There were two wells 
in the first oclock and one well in the 
second block. There were two pumpsets 
with electric motors installed in the two 
‘wells in the first block at a cost of Ru- 
pees 3,000/- each, The net cultivation 
yield from the land in any case would 
not be Jess than Rs. 6,000/- per year 
which was more than sufficient for the 
maintenance of the family leaving even 
some surplus. The father of the plain- 
tiffs started a new business of lungi 
which was not the business ‘Kulachara’ 
‘of the family. In connection with the 
new venture he had to borrow large 
sums of money either on promissory 
notes or on the security of the aforesaid 
property. In course of the said business 
Purushotham sustained a heavy loss. 
When the mortgagees and unsecured 
creditors started pressing for immediate 
Gischarge of the debts, defendants 6 to 
8, who happened to be friends of Puru- 
shotham, induced him to create a nomi- 
nal sale of the house and the entire 


‘land, except -an acre, in order 
to stave off the immediate pres- 
sure. Purushotham seemed to have 


and consequently executed first an ag- 
reement to sell and then a registered 
sale deed dated 22nd of Aug. 1955 for 
a nominal consideration of Rs. 16,500/- 
‘in respect of the entire land in Sche- 
dule B with electric pump sets, with 
the exception of one acre, and a house 
‘which is item No. 1 of Schedule C. De- 
fendants 6 to 8 represented that they 
would execute a formal deed of recon- 
-veyance of the properties after the 
pressure from creditors was staved off. 


‘The sale deed was not supported by 
consideration and even recited consid- 
eration of Rs. 16,500/- was grossly in- 


adequate and extremely low considering 
žhe extent of land and the house and 
‘their market walue. The entire joint fa- 
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mily property was not worth less than 
Rs, 35,000/-- and its annual yield was 
worth more than Rs. 6,000/-. The house 
mentioned at item No. 1 of, Schedule C 
was also worth Rs. 5,000/- though the 
consideration for the same in the sale 
deed was only Rs. 2,000/-. Defendants 1 
and 2 continued in possession of the 
properties sold, for about a year when 
suddenly defendants Nos, 6 to 8 con- 
ceived the idea of defrauding the defen- 
dants 1 and 2 and by force and violence 
trespassed upon the lands and took for- 
cible and unlawful possession thereof 
along with the standing crops worth Ru- 
pees 6,000/-. Defendants 1 and 2 were, 
however, still in possession and enjoy- 
ment of the house: mentioned in item 
No. 1 of Schedule C. Defendants 6 to 8 
were bound to deliver the possession of 
the land to the plaintiffs and defendants 
1 to 5 together with the mesne profits 
from June 1956, the date of trespass. 


8 It was further alleged that except 
the two mortgages mentioned in the 
sale deed the other debts shown as con~- 
sideration were false and fictitious 
Even the said mortgages were paid by 
defendants 6 to 8 out of the standing 
crops. There was absolutely no necessity 
for borrowing the large sums consider- 
ing the large income from the joint fa- 
mily properties. Even if the alleged debt 
due on the promissory note executed by 
defendant No. 1 in favour of the 9th 
defendant was true, it was not binding | 
on the plaintiffs to the extent of the 


cash consideration’ as it was not for 
necessity. Defendant No. 2 joined the 
execution of sale deed and the mort- 


gage deed at the behest of the Ist de- 
fendant and on misrepresentations made 
by defendants Nos. 6 to 8 and in fact 
he had not derived any benefit. from 
the borrowings. As M. V. Chinnappa 
had filed a pétition against 
Purushotham, being insolvency petition 
No. 20 of 1955, and Purushotham was 
adjudged insolvent so the Official Re- 
ceiver was impleaded as a defendant in 
this case. 

9, The third suit being suit No, 4 
of 1960 was filed by M. V. Chinnappa 
Mudaliar, a creditor of defendants K. V. 
Purushotham and XK. V. Sriramulu 
V. ‘Govindaswami 
Mudaliar and his two brothers arrayed 
as defendants 1 to 3. He first filed an 
insolvency petition in -which Puru- 
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shotham was adjudged as insolvent. The 
gaid creditor had approached the Offi- 


cial Receiver for filing a suit for 
the annulment of the said sale 
but. as Official Receiver demanded 


a lot of expenses he, therefore, sought 
the permission of the Insolvency Court 
to file suit No. 4 of 1960 himself for a 
declaration that the sale deed dated 
22nd of August, 1955 executed by Puru- 
shotham in favour of vendees was void 
or voidable at the instance of the cre- 
ditors of Purushotham and for annul- 
ment of the same. According to him 
Purushotham had borrowed a sum 
Rs. 1,000/- from him and had executed 


a bond for that amount on 17th Sept., - 


1947 carrying interest at 13 annas per 
cent per mensem. Barring some pay- 
ments a substantial amount was still 
due from him .as principal and on ac- 
count of interest in the middle of 1955. 
Purushotham, however, executed a 
sham, nominal and fraudulent sale deed 
dazed 22nd Aug., 1955 in respect of al- 
most all the family properties in favour 
of the defendants Nos. 1 to 3 with an 
intent to defeat and delay his creditors, 
including the plaintiff: It was also 
pleaded that property worth Rs. 50,000/- 
was alienated for a nominal price obvi- 
ously ior discharge of fictitious debts. 
So, the plaintiff claimed a relief under 
S. 53 of the Transfer of Property Act. 
10. The claim of the plaintiffs in all 
the three suits owas resisted by the 
transferees. In substance their defence 
wes that the alienation by Purushotham. 
was for payment of antecedent debts 
which were untainted by illegality or 
immorality; that the father under the 
Hindu law possessed a special power to. 
alienate joint family property including 
the shares of his sons for payment of 
his own debts not incurred for immoral 
or illegal purposes; that in exercise of 
that power he had -sold all his interest 
and the interest of his minor sons, that 
a registered agreement of sale was en- 
tered into on 7th of July 1955 and the 
period of two months was provided for 


the performance of the contract and the 


vendees had investigated before enter- 
ing into the transaction; that the trans- 
action was normal, 


it for discharge of antecedent debts ob- 


taining from several creditors vouchers 
for such due payment and cancellation,. 
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A. M. Vasudevan Mudaliar who had 
been arrayed as. defendant No. 9 in. suit 
No. 107 and as defendant No. 7 in suit 
No. 108 of 1958 resisted the claim of the 
plaintiffs in those suits on the ground 
that. the mortgage in his favour was in- 
curred for the discharge of antecedent 
debts and for the need of the Hindu 
family, which was binding upon the 
members of the family. The plaintiffs in 
both the suits Nos. 107 and 108 of 1958, 
the sons of the vendors, were bound by 
the said alienation. 

Hu. The pleadings of the parties gave 
rise to. a number of issues. Some of the 
issues were common in all the three 
suits. On the request of the parties all 
the three suits were jointly tried: 

12, Before the trial commenced a 
Joint memo. was filed in original suit 
No. 4 of 1960 whereby the parties ag- 
reed that the evidence in original svit 
‘No. 4 of 1960 regarding lack of consid- 
eration for the sale deed dated, 22nd of 
Aug., 1955 and the value of the proper- 
ties be treated as evidence in original 
suits Nos. 107 and 108. of 1958, They also 
agreed that the evidence regarding the 
mortgage deed dated 2nd of March 
1952 be treated as common evidence for 
original suits Nos. 107 and 108 of 1958. 


“After this statement by the counsel for 


the parties, the original issues framed 
in the three suits were recast and addi- 
tional issues were also framed. 

= 13. The Subordinate Judge came to 
the following conclusions in suit No, 4 
of 1960: ‘ 

(1) At the time of execution of the 
sale deed, Ext. B-5, the fourth defen- 
dant, that is Purushotham, owed some 
creditors -in whose favour he had exe- 
cuted. Exts. A-3, A-4, A-12, A-13 and 
the bond debts involved in Exts. A-7 to 
A-11, but no provision had at all been 
made for those creditors either in the 
agreement of sale Ext. B-4 dated 7th of 
July, 1955. or in Ext. B-5, the sale deed 
dated 22nd of Aug., 1955. 

(2) Ext. B-54, the letter written by 
Purushotham in favour of Veerasami 
Naidu dated 27th of July, r955 along 
with other oral evidence clearly estab- 
lishes the intention: of Purushotham to 
defeat. and delay the claim of some of 
the. cretitors. in screening his property 
by a nominal sale in favour of defen- 
dants T to 3. 

(3) The ingredients: of S. 53 (1) of the 
Transfer .of Property Act have been 


kS 


satisfied by the plaintiff inasmuch as 
impugned transfers have been made 
with intent to defeat or delay the cre- 
ditors of the transferor, The Court, 
however, came to the conclusion that 
the suit was wrongly framed inasmuch 
as the plaintiff did not seek any relief 
- on behalf of or for the benefit of all 
the creditors and, therefore, the Court 
decreed the suit No. 4 of 1960 as against 
defendants 1 to 3, that is, alienees an- 
nulling the sale transaction dated 22nd 
Aug. 1955 as fraudulent preference un- 
der S. 54 of the Provincial Insolvency 
Act, insofar as the insolvent’s share was 
concerned, 

14. His conclusions in suits Mos, 107 
and 108 of 1958 were as follows :— 

(1) The value of the land and house 
including the pump sets, wells etc, com- 
prised in Ext. B-5 could have been in 
Aug. 3955 worth anywhere between Ru- 


pees 35,.000/- to Rs. 50,000/-, but the 
same had been sold at a grossly low 
and inadequate price of Rs, 16,500/-. 


(2) Purushotham and Sriramulu with 
the help of Shri Rangaswami, who was 
their friend, approached the vendees for 
help and on their suggestion they ag- 
reed to execute a nominal sale of all 
their properties with an understanding 
for reconveyance after ten years on 
payment of the sums advanced by them 
and that in that connection they had 
thought of executing the two bogus 
bonds, one in favour of Veeraswami 
Naidu, DW 12, and another in favour 
of Deivasigamani Mudaliar, DW 3 and 
certain other documents to make the 
sale probable. 

(3) The sale deed dated 22nd August, 
1955 is true and it is supported by con- 
sideration but only parily. It is, how- 
ever, liable to be set aside wholly as 
an imprudent transaction. 

(4) The mortgage deed dated 2nd of 
March 1952 is true and binding only so 
far as shares of K. V. Purushotham and 
Sriramulu are concerned and the extent 
of Rs.. 2,000/- so far as the plaintiffs in 
original suit No, 107 of 1958 are con- 
cerned., 


(5) The alienees under the sale trans- 


action dated 22nd of Aug. 1955 are not 
entitled to -any equities im this suit. But 
the alienee under Ext. B-49 would be 
entitled to have his two items of house 


-, allotted to the share of K. V. Puru- 


= shotham -and K.. V. Sriramulu to .work 
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out his equities but this will be’ easily 
done in the final decree proceedings ia 
original suits Nos, 107 of 1958 and 108 
of 1958. 


(6) The plaintiffs would be entitled to 
past profits from the alienees of the 
Sale transaction dated 22nd of August, 
1955 from the year 1956-57 =s it is in 
evidence that they entered possession in 
that year, 


15, On these findings the Subordi- 
nate Judge passed a preliminary decree 
for partition and division of their re- 
spective shares in.suits Nos. 107 of 1958 
and 108 of 1958 which was 2/5th and 
3/8th respectively in both the suits after 
setting aside the sale transaction dated 
22nd of August, 1955 and diracting the 
alienees to work out their remedies out- 
Side the scope of these suits and declar- 
ing that. the alienation dated 2nd March, 
1952 was binding only on the shares of 
K. V. Purushotham and K. V. Sriramulu 
and to the extent of Rs, 2,000/-- The 
plaintiffs were held entitled to a decree 
for past profits from 1956-57 as against 
the alienees of the sale transaction 
dated 22nd August, 1955, the quantum 
to be determined in a separate enquiry 
in the final decree proceedings as was 
agreed to by the parties under Order 20, 
Rule 12, C. P. C. The court declined to 
give any relief to the alienees even in 
respect .of the amount actually paid by 
them to discharge some of the debts in- 
curred by Purushotham on the ground 
that the transaction has been vitiated 
by fraud. . | 


16. The alienees-defendants feeling 
aggrieved by the judgment and decree 
of the Subordinate Judge preferred ap- 
peals in all the three suits. The mort- 
gagee Vasudevan Mudaliar, however, 
submitted to the judgment and decree 
and did not prefer any appeal presum- 
ably because he could realise the 
amount due to him by virtue of the 
decree granted to him. The High Court 
was, therefore, concerned only with the 
validity of the sale deed Ext. B-5 in 
favour of the appellants. 


17, The High Court reversed the 
findings of the trial court in suits Nos, 
107 and 108 of 1958 and set aside the 
decree passed by the Subordinate Judge 


‘but confirmed the finding and decree in 
` suit No. 4 of 1960.. The High Court 


came to: the ‘conclusion that the | pur-- 
chase of the suit land under Ext, B-5 
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was for a reasonable price and the con- 
sideration of Rs. 16,500/- mentioned in 
Ext. B-5 was not a grossly low price. 
The lungi business started by Puru- 
shotham was new venture of Puru- 
shotham and not his family business. 
His father had only a tobacco and 
money-lending business, The genuine 
debts mentioned in Ext. B-5 were ante- 
cedent debts from the point of view of 
the plaintiffs in original suit No, 107 of 
1958. Therefore, they are binding on 
them. As the debts evidenced by Exts. 
B-13 and B-14 were genuine debts the 
alienation, Ext. B-5, is clearly binding 
on the plaintiffs in origial suit No, 107 
of 1958 as the sale deed was executed 
by their father in discharge of antece- 
dent debts. The alienation under Ext. 
B-5 can be supported not only against 
the plaintiffs in original suit No, 107 of 
1958 but also against the plaintiffs in 
original suit No. 108 ‘of 1958 as it was 
made in discharge of antecedent debts 
of their respective fathers, 


_ 18. On these findings the High Court 
allowed the appeals filed by the alienees 
in suits Nos. 107 and 108 of 1958 but dis- 
missed the appeal filed in suit No. 4 of 
1960. The plaintiffs have now come in 
appeal to challange the judgment of the 
High Court. 


19. The contention raised on behalf 
of the appellants is that the High Court 
has omitted to take into consideration 
various circumstances which had been 
taken into consideration by the trial 
court and as.such the findings of the 
High Court on material issues are vitiat- 
ed. The High Court further omitted 
to consider whether the. impugned sale 
‘was an imprudent transaction, if not 
fictitious. The counsel for the respon- 


dents, on the other hand has contended , 


that the findings recorded by the High 
Court are pure findings of fact based on 
appraisal of evidence and this Court 
cannot reverse the findings recorded by 
the last Court of facts. We have to 
consider the findings of the High Court 
' in the light of the contentions raised by 
the parties.. ae i 


' 20. The question for consideration in 
these appeals is- about the genuinenéss 
‘of: the sale-deed Ext. B. 5 dated 22nd 


of August, 1955.‘ executed by Purusho- 


tham and Sriramulu in favour of re- 


gspondents 1 to 3.° As stated“ earlier, the ` 
sale deed was challenged by the plain- 
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(a) that it was ex- 
ecuted only nominally for a collateral 
purpose and with a view to stave off 
creditors with the express understand- 
ing that the properties sold would be 
re-conveyed to the vendors after the 
pressure of the creditors had subdued; 
(b) that even the recited consideration 
in the impugned sale deed was grossly 
inadequate; (c) that the debts under the 
promissory notes Ext. B-13 in favour of 
Veeraswami Naidu and Ext, B-14 in 
favour of Deivasigamani Mudaliar were 
fictitious. . 

21. The burden squarely lay on the 
vendees tc prove that the impugned sale 
deed was valid and binding on the 
plaintiffs and their respective shares, To 
discharge this burden the vendees have 
produced both oral and documentary 
evidence. The vendors have also pro- 
duced both oral and documentary evi- 
dence in support of their case. 

22, Before dealing with the oral evi- 
dence of the parties in detail, it is per- 
tinent to refer to Ext, B-54 which is. the 
most important document supporting 
the vendors. This is an inland lette? 
1955 written by 
K. V. Purushotham in Telugu to Veera- 
swami Naidu. If this letter is proved to 
be genuine it will give a death blow to 
the case of the vendees. This letter has 
been: relied upon by the trial court but 
has been discarded by the High Court. 
As this letter is a revealing one it will 


tiffs on grounds: 


be appropriate to quote the letter im 
extenso. “Gudiyattam, 
g 27-7-9599 


Letter written by Gudiyattam K. V. 
Purushotham with salutations to elder 
brother Sri-B, Veeraswami Naidu of 
Manthangal village. Here all are keep- 
ing good health with your blessings. 
Please write to me your and your child- 
ren’s welfare, | 

In respect of the debts due to the 
creditors by me here, I and your son- 
in-law T. G. Rangaswami Naidu went 
to see Vaithana Kuppam. Venugopala 
Mudali and his. sons `V. Govindaswami 
Mudali and brothers and had a talk 
with them in respect of the debts due 
by me.: They said to us that I- should 
execute a sale deed in respect of my 
properties in their favour and ‘that after 
the creditors - demands (troubles) sub- 
side the amount that they would be 
giving us shall be repaid within a period 
of 10 ‘years and that on such repayment 
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they would reconvey the property con- 
veyed in their favour. As all of us 
have desired I and my younger brother 
entered into an agreement on 7-7-1955 
egreeing to execute a deed of sale in 
pursuance of the talk we had. 


Sale deed remains to be executed. In 
this connection (regard) I and my 
younger brother both have to create 
some nominal bords fixing up te some 
dates and then set up as though these 
bonds were cancelled on payments being 
-= made by those persons and that those 
items might be recited in the sale deed 
to be executed. Far resorting to this, 
we all decided and fixed you up as one 
such (person) in whose -favour bonds 
have to be drawn up to a fixed date. 
If such. bonds are drawn up in favour 
of respectable persons like you and if 
all of us jdin together, then the other 
creditors cannot do anything. As you 
are a trusted person these could be done 
in your -favour as stated. They have 
agreed to give us great help in this 
matter, Further he is a very good 
friend of us. If the amount to which 
they are entitled to, is paid back within 
10 years, without fail, then they will 
reconvey by way of deed of sale in our 
favour, They ‘will not fail in their 
words, AIT of us have decided that a 
bond should be executed in your favour 
nominally fixing up to a particular date 
for a sum of Rs, 2500/-. Thereafter on 
some other date you have to make an 
endorsement of payment on the bond 
and return the bond after cancelling 
the same. Further I and my younger 
brother have executed a nominal bond 
for Rs, 1000/- on 15-12-1954 in favour 
of C. R. Deivasigamani too i.e. his 
junior paternal uncle viz., V. Govinda- 
swami Mudali’s mother’s sister’s husband. 
Your son-in-law T. G. Rangaswami 
Naidu has attested as a witness in that. 


In respect of the bond in your favour, 
you have to send a notice to us. 


V. Govindaswami Mudali, son of Venu- 


gopal Mudali told me that such a notice 
fs essential that should be on record to 
strengthen the sale deed. Further, we 
are also told that you should write a 
Yetter to your son-in-law T. G, Ranga- 
swami Naidu asking him to make dem- 
ands regarding the amount due to 
you. The main reason for doing all 
these is to stop the trouble given by 
the other creditors to whom I owe, 
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Therefore, with a view to meet you 
in person, discuss and arrange regard- 
ing the aforesaid matter, I and your 
son-in-law T. G. Rangaswami Naidu are 
going over to your village tomorrow. 
You will have no difficulty in this mat- 
ter. Therefore, I request that you and 
your senior son-in-law Raghavalu 
Naidu to remain in the house, We will 


‘inform you the rest of the matters in 


person. We request you to show faith 
or kindness (in Telugu) towards this 
poor family. 

Thus. with salutations. 

Sd/- K. V, Purushotham.” 

23. The reasons which impelled ` the 
High Court to discard this letter are as 
follows : (1) the author of this letter 
K. V, Purushotham did not appear 
in the witness box; (2) the docu- 
ment does not come from pro- 
per custody; (3) there is no rea- 
son why the letter should have been 
sent from Gudiyattam to Manthangal 
village when one cowd reach the latter 
village from Gudiyattam within a short 
time by a bus or other conveyance, (4) 
the letter was posted on 28th July, 1955 
at 5 p. m. and reached its destination 
on 4th August, 1955 as it appears to 
have been ‘detained Jat Ranipet in the 
interval then how did they, come to 
prepare Ext. B-20 and Ext. B-48 even 
on 30th July, 1955; (5) in Ext, B-54 Pur- 
shotham had expressed that he would 
be meeting D. W. 12, Veeraswami Naidu, 
on the very next day and thus there 
was no real necessity to write the letter 
Ext. B-54; (6) if Purshotham conspired 
with the ‘son-in-law of D. W, 12, Veera- 
swami Naidu to bring into existence 
fictitious. promissory notes, it is unlikely 
that they would announce if in the letter 
Ext, B-54 when they were not sure of 
the attitude of D. W. 12, Veeraswami 
Naidu, unless they wanted to create 
evidence for the purpose of the case; (7) 
there was no necessity for Purshotham 
and Sriramulu to bring into existence 
fictitious promissory notes in favour of 
D. W. 3. Deivasigamani and D. W. 12, 
Veeraswami Naidu, as they would have 
easily mentioned the other undisputed 
debts owed by them to support the re- 
citals of consideration in the sale deed. 
The counsel for the respondents has 
reiterated the same reasons for discard- 
ing Ext. B-54, 

24. The first ground which weighed 
with the High Court for discarding the 


t 


. the’ evidence, 
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letter Ext. B-54 is that the author of 
this letter K. V, Purushotham- did not 


appear in the witness box and the docu- 


ment does not come to court from a 
proper custody. No such objection was 
raised on behelf of the vendees in the 
trial court regarding the admissibility 
of the letter, The evidence of D. W. 13 
and D. W. 18 have clearly proved the 
handwriting of K, V. Purushotham in 
Ext. B-54. The observation of the High 
Court that the letter might have been 


written subsequently is conjectural one. 


No such case was even set up by the 
vendees in the written statement or in 
Exhibit B-54 is an inland 
letter bearing the postal stamps and it 
could not have been fabricated. 


25, A capital has been made out of 
the delayed delivery of the letter on 4th 
August, 1955. The letter was posted on 
28th of July, 1955 at 5 p.m. and it 
reached its destination on 4th of August, 
1955, It appears to have been detained 
at Ranipet in the interval, The High 


Court has attačhed undue importance 40. 


the fact that if Ext. B-54 reached the 
addressee on 4th of August, 1955 then 
how did they come to prepare Exts. B-20 
and B- 48 even on the 30th of July, 1955. 
The difficulty is solved if we keep in 
mind the fact that in the last paragraph 
of the letter the addressee was informed 
that they were all coming to meet him 
(D. W, 12) at his place the next day. 
If in accordance with the recital of the 
letter Purhhotham had reached the 


next day, 29th of July, 1955, there was- 


nothing improbable in the preparation 
of the two documents on 39th July, 1955, 


26.. There is a slight inconsistency in 
the evidence of D. W. 12 when he says 
that only.on the receipt of Ext, B.54 
other documents were prépared. But the 
evidence of D, W. 12, which otherwise 
appears to be natural, cannot be dis- 
carded merely on this slight inconsis- 
tency, p 


27. The other reason which has ap- 
pealed to the High Court for not beljey- 
ing Ext, B-54 is that if Purushotham 
was to meet Veeraswami Naidu the very 
next day, then there was no real neces- 
sity to write. the letter Ext, B-54, It could 
not be expected that the letter would be 
so unduly delayed and if Purshotham 
has. taken precaution by writing a letter 
and also by going to his place it cannot 
detract from the value of Ext. B-54, 
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28. The observation of the High 


Court that there was no necessity for 


‘Purshotham and Sriramulu to bring 
into existence fictitious promissory notes 
in favour of D, W. 3, Deivasigamani and 
D. W.-12, Veeraswami Naidu as they 
could have easily mentioned the other 
undisputed debts owed by him to sup- 
port the recital of the consideration in 
the sale deed, also does not hold good 
inasmuch as there is ample evidence on 
the record to warrant the conclusion 
that the promissory notes in favour of 
D. W. 3, Deivasigamani and D. W., 12, 
Veeraswami Naidu were fictitious, Most 
of the debts have neither been referred 
to in the deed of agreement for sale nor 
in the sale deed and it was purposely 
done, 


29. If the High Court had taken into 
consideration the aforesaid tell-tale- 


circumstances there would have been 


no difficulty in accepting Ext, B-54 as 
genuine, ; 

30. The circumstances- which should 
have been taken into consideration by 
the High Court before reversing the 
findings recorded by the trial court are 
as follows, . ` 


31. In connection with the lungi busi- 


“ness started by K, V, Purshotham he 


had to borrow money from various cre- 
ditors, When the new business of lungi 
ended in loss there was pressure from 
the creditors for the discharge of the 
debts, K. V, Purshotham was thus in 
a tight corner. As a prudent man, he 
would have liked to save his property 
to the extent he possibly could and pay 
off the various debts incurred by him. 
Curiously enough Purshotham and his 
brother, Sriramulu sold away the entire 
landed property of about 47 acres and 
odd, leaving behind only an acre, and 
a house, owned by the joint family for 
a paltry sum of Rs, 16,500/-. Out of the 
total consideration of Rs. 16,500/-- the 
vendees were asked to discharge the 
various debts mentioned in Ext. B-b, 
the sale deed, On an examination of 
the sale deed, Ext. B-5 as well as the 
deed of agreement Ext, B-4, it is clear 
that all the debts incurred by, Pursho- 
tham were not shown in those deeds. 
Exhibit B-4 detailed only two mortgage 
debts while Ext. B-5 specified five items 
of debts. Admittedly there were other 
debts also incurred by K. V, Pur- 
shotham, Tt passes one’s. comprehension 
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why would K. V, Purshotham and his 
brother Sriramulu sell away the entire 
landed property of 47 acres leaving be- 
hind only one acre, and a house, with- 
out making a provision for the dis- 
charge of all the outstanding debts. Not 
only ihat, there was a stipulation in the 


sale deed Ext. B-5 that the vendees may. 


first pay debts under the mortgage if 
the vendees had no money to discharge 
all the debts at one and the same time 


and to clear off the ordinary debts at a 


{ater date. 


32. What was the earthly reason for 
executing the sale deed of almost all 
the property owned by the family? If 
Purshotham wanted to save his reputa- 
tion by paying off all the creditors then 
there should have been provision made 
for discharge of all the debis and at 
least they should have been specified 
either in the agreement to sell or in the 
sale deed, Ext. B-5, Admittedly there 
were other depts besides the debts spe- 
cified in the sale deed, Ext. B-5. K. V. 
Purshotham owed to other creditors in 
whose favour he had executed promis- 
sory notes Exts. A-3, A-4, A-12 and 
A-13, and the bond debts involved in 
Exts. A-7 to A-11. but these debts have 
not been shown either in Ext, B-4 or 
Ext. B-5 specially when the debts were 
to be discharged by the vendees under 
the terms of the sale deed as part of 
the „consideration, If almost the entire 
property of the joint family was to be 
sold for the discharge of his debts, and 
yet a substantial part of the debt re- 
mains undischarged, there was no posi- 
tive gain to the vendors in disposing of 
almost the entire property of the joint 
family. 

33. The stipulation in the sale deed 
that the vendees might pay off only the 
secured debts and clear off the other 
ordinary debts at their leisure itself 
indicates that there was no anxiety on 


the part of the vendors to clear off all - 


the debts. 
why should the vendors 
attitude. These circumstances speak for 
themselves. 


- 24. If we consider Ext, B-54 in the 
light of these circumstances, the letter 
appears to be a sequel to what has been 
agreec upon between K, V. Purushotham 
and the vendees or their father, The 
vendees persuaded Furshotham to ex- 
ecute a sale deed of almost his. entire 


It does not stand to reason 
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family property under.. the. pretext of- 
assistance to him .with.the stipulation 
that they would re-convey the property 
to the vendors after the pressure from 
the creditors was over. This can be the 
only reason why the vendors would 
agree to dispose of the entire joint 
family property for a paltry considera- 
tion of Rs. 16,500/- out of which only 
Rs. 500/- by way of advance and Rupees 
250/. at the time of execution of the sale 
went to the vendors according to the re- 
cital in the sale deed itself, The balance 
of the sale consideration is alleged to 
have been used by the vendees for pay- 
ing off some of the creditors. The at- 
tempt on behalf of the vendess has been 
to show that they persuaded the credi- 
tors either to forgo the interest or to. 
reduce the principal amount and thus 
they had cleared off the dues of the 
various creditors. In proof of this they 
tried to file the receipts and vouchers 
from the creditors most of which have 
been attested by the vendees’ own kith 
and kin. Some of the documents which 
have been attested by these witnesses, 
have been belied by D. W. 12 at least 
in respect of Ext. B-13. He clearly ad- 
mitted that Purushothem never borrow- 
ed any amount from him nor did he 
pay any amount towards any loan to 
him. He has given the full account of 
how Govindaswami Mudaliar and some 
other persons came to the mango thope 
of his son-in-law and met him there. 
They asked him to sign the endorsement 
of discharge in Ext. B-13. At first he 
protested and refused but on the assu- 
rance of other persons who were there 
he had to sign the document on their 
persuasion onthe ground that they 
were setting up these documents in con- 
nection with a sale. The same position 
has been admitted by even Rangaswami 
Naidu, D. W, 18. 


35. It is true that 
author of the letter himself has not 
come to the witness box but the letter 
has been proved by the addressee him- 
self, D. W. 12, Veeraswami Naidu. He 
also identified Exts, B-48 and B-48A, 
the two cards containing his signatures, 
one addressed to K. V, Purshotham and 
the other to his brother, K. V, Srira- 
mulu. But he admitted that he had 
signed those postcards without knowing 
their contents. This gives a clue how 
the vendees have been out. to get: 
attestations of the endorsements of dis- 


Purushotham, the . 
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' charge from créditors in respect of got 
up documents, The High’ Court has 
attached undue 
that Ext, B-54 has not come to the 
Court from proper custody, that is, it 
should have come to the Court through 
Veeraswami Naidu but instead it was 
produced by his son-in-law, D, W. 18. 
Keeping in view the relationship be- 
tween Veeraswami Naidu and his son- 
in-law, the production of the letter by 
his son-in-law cannot be said to be 
from an improper custody, His two 
sons-in-law have also appeared as wit- 
nesses as D. W. 13 and D. W. 18. 
D, W. 13, Rajavelu, deposed that on the 
day .Ext. B--54 was received by 
D, W. 12 he was present. According to 
him on that day Govindaswami Mudaliar 
and Purushotham came to their place 
and Purshotham informed Veeraswami, 
his father-in-law that as a support for 
a sale deed they had got up a bond in 
his favour, He dittoes what has been 
said by Veeraswami Naidu, The other 
son-in-law, Rangaswami Naidu, D.W. 18, 
also appeared as witness. He owns 
lard adjacent to the suit land. He also 
deposed that the bond debt mentioned 
in Ext. B-5 in favour of D, W, 12 and 
the bond debt in favour of D. W. 3, 
Deivasigamani were got up ones. He also 
identified Ext. B-54 as a letter. written 
by Purushotham to his father-in-law, 
Veeraswami Naidu. 


36. The various other 
by the High Court for discarding. Ext. 
B-54 are only flimsy and the circum- 
stances enumerated above make the let- 
ter Ext. B-54 a plausible and natural 
letter, An adverse inference could have 
been drawn for non-appeéarance of Pur- 
ushotham but the other evidence in the 
circumstances in our opinion warrant 
the conclusions: drawn by the trial court 
and we choose to accept the findings of 
the trial court. 


37. This leads us 
and documentary evidence, 


38. The vendees have produced seven 
witnesses besides one of them as D. W, 1. 
Govindaswami Mudaliar, D. W. 1, has 
substantiated the case set up by the 
vendees in their written statement. He, 
however, for the first time deposed that 
the family business of the vendors has 
been weaving and lungi, although this 
was not their case even in the written 
statement, He deposed that. after the 


reasons given 
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sale the vendees took possession of the 
land and the house and later on leased 
out the land to Deivasigamani vide 
Ext. B-37, on an annual rent of Rupees — 
1400/- and the house on a monthly rent 
of Rs. 12 vide Ext. B-41 and that from 
the time of purchase the vendees have 
been paying the kists and taxes for the 
land and the house. 

39. The other witnesses 
the vendees are Ratna Mudaliar, 
D. W. 2 = Deivasigamani Mudaliar, 
D. W. 3, G. Rajan D. W. 4, Govindappa 
Mudaliar, D. W. 5, Vasudevan Mudaliar, 
D. W. 6, Punyakoti Chettiar, D. W. T 
and V. C. Manivannan, D, W. 8. Ratna 
Mudaliar D. W. 2, lives only three 
houses away from the house of Venu- 
gopal Mudaliar. He had attested Ext. 
B-4 and Ext. B-5 and also the endorse- 
ment of discharge in Exts. B-9, B-14, 
B-15 and B-17. He had also attested 
the endorsement in Ext. B-37 Ext, B-41. 
It was suggested to him that his signa- 
tures had been taken on the documents 


produced by 


he had attested at a later date, He 
denied this suggestion. He could not, 
however, describe the circumstances 


under which the endorsement of the dis- 
charge in- Ext. B-9 came to be written. 
He was so intimate with the vendees 
that he was asked to attest so many 
documents but he evaded to reply the 
question whether Deivasigamani was 


. employed in the shop of Govindaswami 


Mudaliar when Deivasigamani himself 
has admitted that he was in the service. 
of D. W. 1. 

40. Deivasigamani Mudaliar, D. wW. 3, 
has also attested Ext.B-5 and the en- 
dorsement of discharge in Ext. B-9 and 
Ext B-13. ‘He is also an attestator of 
the endorsement of discharge in Ext. 
B-12. He has admitted that he was re- 
lated to D. W. 1, the vendee. and also 
that he was in the service of Govinda- 
swami Mudaliar five years hack as his 
Gumastha. He also admits that he had 
taken certain lands on lease from the 
vendees, He appears to have been pre- 
sent on each ‘and every crucial occasion 
for attesting the documents. He being 
a close relation and also a servant of 
defendant No. 1. he is bound. to echo 
the voice of his master. — 


41. G. Rajan D. W. 4, attested the 
endorsement of discharge in Ext. B-13, 
which was a promissory note : executed 
in favour of Veeraswami Naidu. He 
admitted: in -cross-examination that-he 
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` used to call on D. W, 1, off and on and 
he happens to be his friend, His evi- 
dence also gives the impression that he 
has come to oblige D. W. L 


42, Govindappa Mudaliar, D. W, 5, 
has attested Exts. B-4 and B-5 and the 
endorsement of discharge of a bond 
Ext. B-9 to Sambayya Chetty. He ad- 
mittted that he was a regular visitor to 
the house of D. W. 1. He used to go 
thera to read newspapers. He is also 
at the house of D. W. 1, on crucial oc- 
casions reading newspapers, 


43. Vasudevan Mudaliar, D. W. 4, 
has deposed that K. V. Purushotham 
and K, V. Sriramulu had borrowed 
money from him in 1952 and they had 
mortgaged a house and a vacant We 
under Ext, B-49. Exhibit B-50 was a 
prior promissory note executed by 
K. V., Purushotham. In renewal of that 
bond and for a further advance of 
Rs, 2000/- Ext. B-49 was executed for 


Rs. 4000/-- He admitted in his cross~ex- 


amination that there were other big 
money lenders viz, M. A. Govindaraju 
Chettiar, Managing Director of Rajesh- 
wari Mills, Gudiyattam; Motiyappa 
Mudaliar was also equally well-to-do 
man and had got money lending busi- 
ness; Rajupati Rajagopal Naidu and 
others. But K, V. Purushotham had not 
borrowed any money from any of 
those persons. He also admitted in the 
cross-examination that the value of the 
land within the radius of five miles of 
-Gudiyattam had risen in the course of 
five or six years. He further deposed 
that his first cousin Vasudeva Mudaliar 
had purchased six acres for Rs. 24,000/- 
within two years. He did not deny the 
suggestion that the transaction might 
be four years back. The statement was 
made on 8th of August, 1961 and about 
four years back would take us to 1956- 
57. 

44, Punyakoti Chettiar, D. W. 7 de- 
posed that Purushotham and his brother 
Sriramulu had borrowed Rs, 2500/- from 
him and executed a bond Ext, B-12. 
They had also' executed Ext. B-16 for 
Rs. 200/-- He further deposed that at 
the time of discharge of Exts, B-12 and 
B-16 three persons had come to ‘his 
place. They were Raju Jaickar, E. A. 


Ponnusami §Mudaliar .and Venugopal 
Mudeliar. -But in cross-examination ‘he 


‘positively admitted that neither Raju 
‘Mudaliar nor Deivasigamani were :pre- 
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sent at the time of discharge and attest- 
ed the endorsement in Ext, B-12. In the 
endorsement of discharge, however, one 
Raju Naidu had attested. He, however, 
admitted in cross-examination that Ran- 
gasami Naidu and Ponnusamji ‘Mudaliar 
alone were present at the time of dis- 
charge of Ext, B-12 but neither Raju 
Mudaliar nor Deivasigamani Mudaliar, 
who have attested Ext. B-12 were pre- 
sent at the time of discharge. 


45. V. C. Manivannan, D. W. 8 is the 
Secretary of the Land Mortgage Bank, 
Vellore. He speaks of the circum- 
stances under which the mortgage in 
favour of his bank was discharged. Ac- 
cording to him Venugopal Mudaliar, the 
father of Govindaswami Mudaliar, came 
to the bank at the time of the discharge, 
He enquired whether the penal interest 
could be given up. He represented that 
remission, if any, made would enure to 
the benefit of Purushotharn when he 
He also admitted that the 
valuation of the property was. that of 
the pre-war period and after the war 
prices had risen three to four times. 


46. A scrutiny of the evidence pro- 
duced on behalf of the vendees reveals 
that the witnesses are interested in the 
vendees and they are out to oblige them. 
In some cases it is even doubtful whe- 
ther the attesting. witnesses were pre- 
sent at the time of attestation, The pos- 
sibility of obtaining their signature at 
a later date cannot be ruled out. 


47, As against the evidence of the 
alienees, the -evidence supporting the 
vendors proves that the properties. in- 
cluded in the sale deed Ext, B-5 were 
worth somewhere between Rs, 40,000/- 
to Rs, 50,000/-- The Village Munsif and 
Karnam of Pichanur were examined as 
D. W, 10 and D. W, 17 respectively. 
According to D. W, 10 the land belong- 
ing to the vendors included ip the sale 
deed has a total area of about 46 to 47 
They are situated in two blocks, 
one block consisting of 42 acres and the 
‘Other ‘block consisting of the balance. 


‘Two electrice pumps were existing in the 


‘block of 42 acres. He himself owns land 
adjacent to the suit. land, owning about 
40 acres. According to -him, 20 acres 
out of 42 acres’ block were fit for wet 
‘culitvation viz., ragi, paddy, plantain 
and other. wet crops’ could be raised, 
while in the dry lands dry crops like 
horse gram etc 
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could be grown. He further deposed: 
that in 1955-56 the 20 acres in which 
wet crops could be raised was worth 
Rs. 1500/- per acre while the land in 
which dry crops could be raised was 
worth Rs. 300/- to Rs. 
According to him it would cost Rs. 2500/- - 
or more to construct each well and ` 
Rs. 1000/- or so te construct the pump- 
ing set shed. There were about 300 and 
odd palmyrah trees each of which would 
fetch Rs. 5/- or so. Besides there were 
tamarind and hanian trees. One .tama- 
rind tree would fetch about Rs, 250/- 
and one banian tree would fetch about 
Rs. 100/-. 

48. He further denosed that for about 
a year after the sale the vendors alone 
continued to be in possession and there- 
after the vendees teak forcible posses- 
sion which ~resulted in a criminal com- 
plaint by K. V. Purshottam, This wit~ 
ness is a Village Munsif and tħere is no 
reason to. doubt his veracity. He has got 
his own land near the Iand in suit. 


49. The evidence of D. W. 17 is also 
to the same effect, He is a fairly aged 
person and Karnam of Pichanur for the 
past 40 years. The Trial Court has ob- 
served in its judgment that it was very: 
much impressed by the demeanour of 
this witness which impressed the Court 
as a person speaking the truth, He sub- 
stantially supported the evidence of 
D. W. 10. Kuppayya Naidu, D, W. it 
is the lessee of defendants 1 to.:3. He 
also supports the. evidence of D. W. 10 


and D. W. 17 with regard to the valua- 


tion of the property. 


50. D. W. 14. Changayya. Naidu, is. 
the president of the village Panchayat 
board, He is also an adjacent owner. 
He had. purchased land admeasuring two 
‘acres and odd in 1958 for Rs. 4090/- 
Ext. B-55 being the registration copy of 
the sale deed. He also speaks of som® 
purchase of 3 acres and odd adjacent 
land in the name. of his undivided. bro- 
ther vide Ext. B-56 in 1960 for Rupees 
9000/-, He is very positive in saying that 
the land of the vendors could be valued: 
at Rs. 50,000/- in 1955.. 

51. T L. Narayanasami Chowdri 
D. W. 15 is the Director of Gudiyattam: 
Taluka Land Mortgage Bank. He stated: 
that he had purchased. 25 to 30: acres of 
dry land for a sum of Rs, 56,500/- under 


Ext. B-57 in the year 1960 in the name ~ 


of his undivided brother: Under an- 
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other sale deed Ext, B-58 dated 19th of 
March, 1958, 13 acres and odd were 
purchased by them for Rs, 26,000/-. The 
land purchased under Ext. B-57 was 
situated only.ata distance of one furlong 
from the suit land and was similar to 
the suit land. 


52. Anjaneyalu Naidu, D. W. 16, also 
owns land adjacent to ‘the land owned 
_by the vendors. He also gave evidence 
with reference to Exts. B, 59, B-60 and 
B-61. Under Ext. B-59 dated 2nd June, 
1953 he .had purchased 2.77 acres for 
Rs. 2500/-, under Ext, B-60 dated 14th 
February, 1957 he had purchased 2.27 
acres for Rs. 3500/- and under Ext. B-#1 
dated’ 22nd June, 1960 he had purchased 
3:27 acres for Rs, 7000/-. All these lands 
according to him were punja (dry) lands 
similar to the lands owned by vendors. 
He further deposed that in the year 
1952-53 or so the fertile part of the 
disputed land could fetch Rs. 1500/- to 
Rs, 2000/- while the punja (dry) lands 
could fetch Rs, 750/- to Rs. 1000/- per 
acre. 


53. From the. aforesaid evidence it 
can easily be concluded that the land 
comprised in Ext. B-5 was fertile land 
capable. of giving a net return of not less 
than Rs. 2000/~ to Rs. 2500/- per year. 
In this state of the evidence, we agree 
with the conclusion drawn by the Trial 
Court that the property in dispute was 
worth Rs. 40.000/- to Rs. 50,000/- but it 
was sold only for Rs. 16,500/ which is an 


mordinately inadequate > consideration 
54. From the evidence discussed 


above, both oral and documentary and 
circumstantial, we/in agreement with 
the, trial court hold that the sale deed 
dated 22nd of August. 1955 is true and 
it is supported by consideration but only 
in part and that even the recited consi- 
deration in the sale deed is thoroughly 
inadequate: that the sale deed was ev- 
ecuted only nominally for a collateral 
purpose and with a view to stave off 
creditors. with the express understand- 
ing that the properties sold would he 
reconveyed to the vendors after the 
pressure of the creditors had subdued; 
that. the debts under the promissory 
notes Ext, B-13 in. favour of Veera- 
swami Naidu and Ext. B-14 in favour of 
Deivasigamani Mudaliar were fictitious. 

55.. The contention cf the counsel; for 
the respondents that finding of fact 
cannot: be- interfered with by the Court 


96 S.C, 


has no force as the finding is being re- 
versed on the ground that material cir- 
cumstances have been ignored by the 
High Court. 

56. In view of the finding arrived at 
there is no question of giving any equ 
ties to the vendees even if some of the 
amounts paid by the vendees to some 
of the creditors of Purshotham were 
genuine. If the transaction of sale is 
itself vitiated for the reasons given 
above, no relief in equity could bea 
granted to the vendees, 

57. Now ihe question crops up about 
the pious liability of the sons to dis- 
charge the antecedent debts of the 
father. The legal position under the 
the Hindu law is quite clear. A natural 
guardian of a Hindu minor has power 
in the management of his estate to mort- 
gage or sell any part thereof in case of 
necessity or for the benefit of the estate. 
If the alienee does not prove any legal 
necessity or that he does not make re- 
asonable enquiries, the sale is invalid. 

58. But the father in a joint Hindu 
family may seil or mortgage the joint 
family property including sons’ interest 
therein to discharge a debt contracted 
by him for his own personal benefit and 
such alienation binds the sons provided 
(a) the debt was antecedent to the ali- 
enation, and (b) it was not incurred for 
an immoral purpose. The validity of an 
‘alienation made to discharge an ante- 
cedent debt rests upon the pious duty 
of the son to discharge his father’s debt 
Inot tainted with immorality. 

59, “Antecedent debt” means an- 
tecedent in fact as well as in time, that 
is to say, that the debt must be truiv 
independent of and not part cf the tran- 
sactions imp2ached, The debt may be 
a debt incurred in connecticn with 4 
trade started by the father. The fa- 
ther alone can alienate . the sons’ share 
in the case of a joint family, The pri- 
vilege of alienating the whole of the 
joint family property for payment of 
an antecedent debt is the privilege oniy 
of the father, grandfather and great- 


grandfather qua the son or grandson 
only. No other person has any such 
privilege. K. V, Purushotham had con- 


tracted the debt in connection with his 
new personal business and to. clear ail 
those debts he had executed the impugn- 
‘ed sale deed: Obviously, therefore, ‘the 
debt in question was’ antecedent debt so 
far as his ‘sons were concerned ae 
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therefore, they were under a pious ob- 
ligation to pay off those debts. It was 
open to the father to execute a sale 
deed in respect of the shares of his 
sons also unless it was shown that the 
debt was tainted with immorality or 
was for an illegal purpose. It is not the 
case of the sons of Purushotham that 
the debt was contracted for an illegal 
or Immoral purpose. Obviously. the sale 
would be binding on the sons of Puru- 
shotham. But the same is not the posi- 
tion with regard to the sons of his bro- 
ther, K. V. Sriramulu who were the 
plaintiffs in suit No. 108 of 1958, It has 
been found as a fact that lungi busi- 
ness was the individual or private busi- 
ness of Purushotham, In view of the 
factual position it could not be said that 
Sriramulu had alienated the joint family 
property in the capacity as a father of 
his sons for discharging any antecedent 
debt incurred by him merely because 
he has also joined Purushotham in ex- 
ecuting the impugned sale. The share 
of the sons of Sriramulu could not have 
been alienated by Purushotham for dis- 
charging his antecedent debt. 


60. In Sidheshwar Mukherjee v. Bhub- 
neshwar’ Prasad Narain Singh, 1954 SCR 
177 : (AIR 1953 Sc 487) this Court laid 
down the law in the following terms: 

“A person who has obtained a decree 
against a member of a joint Hindu fami- 
ly for a debt to him is entitled to attach 
and sell the interest of his debtor in 
the joint-family property, and if the 
debt was not immoral or illegal, the 
interest of the judgment-debtor’s sons 
also in the joint family property would 
pass to the purchaser by such sale even 
though the judgment-debtor was not 
the Karta of the family and the family 
did not consist of the father and sons 
only when the decree was obtained 
against the father and the properties 
were sold, It is not necessary that the 
sons should be made parties to the suit: 
or the execution proceedings, 

The rule laid down by 
Council in Nanomi 


the Privy 
Babuasin’s ` case 


‘(1885) 13 Ind App 1 is not restricted in 


its application to cases where the father 
was the head of the family and in that 
capacity could represent his sons in the 
suit or execution proceedings, for, sub- 
ject. to the right of the sons -to assert 
and prove that the debt contracted’ by. 
their father was, not such as would be- 
binding on them under | the Hindu law, 


1982 
the father, even if he was not the Karta 


could represent his sons as effectively 
in the sale or execution proceedings as 


he could do if ha was the Karta himself,- 


61. In Brij Narain v, Mangla Prasad 
51 Ind App 129: (AIR 1924 PC 50) the 
Judicial Committee, 
tion of the authorities, 
following propositions 3 

"(1) The managing member of a joint 
undivided estate cannot alienate or bur- 
den the estate qua manager except for 
purposes of necessity; but (2) if he is 
the father, and the other members are 


laid down the 


his sons, he may by incurring debt, so, 


long as it is not for an immoral purpose, 
lay the estate open to be taken in ex- 
ecution proceedings upon a decree for 
payment of that debt, (3) If he pur- 
` ports to burden the estate by a mortgage, 
then unless that mortgage is to dis- 
charge an antecedent debt, it would nof 
bind the estate, (4) Antecedent deb 
means antecedent in fact as well as in 
time, that is to say, that the debt must 
be truly independent and not part of 
the transaction impeached. (5) There is 
no rule that this result is affected by 
the question whether the father, who 
contracted the debt or burdens the 
estate, is alive or dead.” 


- 62. In Shanmukam v. Nachu Ammal, 
AIR 1937 Mad 140, a Division Bench of 
Madras High Court laid down: 

“The doctrine of pious obligation of 
a son to pay his father’s debts cannot 
be restricted to cases where father also 
happens to be the manager, If this 
limitation was well founded it would 
also follow that the father’s power of 
disposing of the son’s share for the 
satisfaction of his own debts must be 
likewise limited, There cannot be any 


justification for such limitation when it- 


is remembered that the son’s obligation 
to pay his father’s debts was under the 
original Smritis independent of posses- 
sion of assets of joint family property. 
It depends purely upon the relationship 
of father and son. It is only by case 
law developed during the early part of 
nineteenth century and by statute law 
in the Bombay Presidency that the lia- 
bility of the son for father’s debts was 
_ limited to assets and to joint family 
property, The true basis of the obliga- 
tion therefore is the relationship of 
father and son and not the accident of 
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the father being the manager of the 
joint Hindu family.” 


63. There is, however, another con- 
dition which must be satisfied before 
the son could be held liable, ie, that 
the father or the manager acted like a 
prudent man and did not sacrifice the 
property for an inadequate considera- 
fion, In Dudh Nath v. Sat Narain Ram, 
AIR 1966 All 315, a Full Bench of the 
Allahabad High Court observed (at 
p, 318); i 

“In order to uphold an alienation of 
a joint Hindu family property by, tha 
father or the manager it is not only 


-necessary to prove that there was legal 


necessity but also that the father or the 
manager acted like a prudent man and 
did not sacrifice the property for an in- 
adequate consideration, A Hindu father 
or a manager of a joint Hindu family 
is expected to act prudently, How- 
ever great the necessity may be, if tha 
joint family property is sacrificed for an 
inadequate consideration it would be 
highly imprudent transaction and it 
would be a case where, though for ne- 
cessity, the father or the guardian has 
not acted for the benefit of the estate 
or the members of the joint Hindu 
family, The father or the manager 15 
not the sole owner of the property, In 
fact until the partition takes place even: 
his share does not stand demarcated. 
The ownersnip vests in all the co-par- 
ceners taken together as a unit, The 
father and the manager, therefore, only, 


. represent the co-parceners. Consequent- 


ly the co-parceners stand botind by the 
act of the father or the manager of the 
family only to the extent the act is pru- 
dent or for the benefit of the co-par- 
ceners or the estate,” ‘ 


In the instant case on the finding arriv- 
ed at that the consideration for the sale 
deed Ext, B-5 was throughly inadequate, 
the sale cannot be upheld, 


64. For the reasons given above the 
appeals must succeed. They are accor, 
dingly allowed and the judgment of the 
High Court dated 6th November, 1968 
is set aside, and that of the trial court 
is restored. In the circumstances of the: 
case the parties should bear their own: 
costs, _ 

Appeals allowed. 
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AIR 1982 SUPREME COURT 98 
(From: Patna) 

S. MURTAZA FAZAL ALI AND 
R. B. MISRA, JJ. 


Civil Appeals Nos. 423 of 1979 and 2084- 
2090 of 1977, Dj- 14-12-1981. 

(1) Choudhary Sahu (Dead) by Lrs., Ap- 
pellant v. State of Bihar, Respondent. 


And l 

(2) Surajballi Sah etc., Appellants v. State 
of Bihar and others, Respondents. 

Civil P. C. (5 of 1908), O. 41, R. 22 and 
0O. 41, R. 33 — Power of Court of appeal 
under — Scope — Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 
Surplus Land) Act (12 of 1962), Ss. 10, 30 — 
Order of Collector allowing certain units to 
landholder — No appeal filed by State — In 
appeal filed by Landholder, Commissioner, 
held, had no power to interfere with finding 
in favour of landholder. Decision of Patna 
High Court, Reversed, 

Where the Collector on the basis of the 
‘material placed before him allowed certain 
units to the various landholdets who feeling 
aggrieved went up in appeal before the Com- 
missioner of the Division but the State of 
Bihar submitted to the order and did not go 
up in appeal nor did it file cross-objection, 
the Commissioners as well as The High Court, 
held, committed a manifest error in reversing 
the finding regarding allotment of units to 
the various appellants (landholders) in the ab- 
sence of any appeal by the State of Bihar 
when the same had become final and rights 
of the State of Bihar had come to an end to 
that extent by not filing any appeal or cross- 
objection within the period of limitation. On 
_ the strength of the first part of sub-cl. (1) of 
R. 22 of O. 41 the State of Bihar could only 
support the decree not only on the grounds 
decided in its favour but also on the grounds 
decided against it. The Commissioner how- 
ever, could not set aside the findings in favour 
of the appellant on the strength of O. 41, 
R. 22 (1). {Paras 7, 14) 

Nor was the Commissioner empowered to 
do it by invoking O. 41, R. 33, C. P. C. as 


the rule did not confer an unrestricted right. 


to re-open decrees which had become final 
merely because the appellate Court did not 
agree with the opinion of the Court appealed 
from. Decision of Patna High Court Re- 
versed; AIR 1965 SC 1874, Referred. 

(Para 12) 
Chronological Paras 
(1969) 3 SCR 944 11 
(1965) 3 SCR 550 9 


Cases Referred : 
AIR 1969 SC 1144: 
AIR 1965 SC 1874 : 
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A.LR. 
MISRA, J, :— These eight appeals by spe- 


` cial leave raise a common question of law 


regarding the scope of O, 41, R. 22 and 
O. 41, R. 33 of the Civil P. C. We, there- 
fore, propose to dispose of these appeals by 
a common judgment. Since these appeals 
raise similar questions, we will refer to the 
facts of civil appeal No. 2084 of 1977 only. 


2. The appellant in this appeal is a land 
holder in terms of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 
Surplus Land) Act, 1961 (hereinafter referred 
to as the Act), A notice under S. 8 (1) of 
the Act was issued to the petitioner calling 
upon him to submit return with all the parti- 
culars of the lands held by bim. The peti- 
tioner in response to the said notice filed his 
return. On the basis of the verification re- 
port the Additional Collector came to the 
conclusion that the petitioner was entitled to 
five units and accordingly ordered for the 
publication of the draft statement under Sec- 
tion 10 of the Act. The petitioner was again 
served with a notice under S. 10 (2) of the 
Act, In response thereto he filed an objec- 
tion laying inter alia a claim for fifteen units 
for reasons enumerated therein., The Collec- 
tor considered the objections filed by the 
petitioner and by his order dated 23rd of 
February, 1975 ordered allotment of twelve 
units to the petitioner. The petitioner feel- 
ing aggrieved went up in appeal before the 
Commissioner of the Division. The State of 
Bihar submitted to the order and did not go 
up in appeal. Notices were issued to the re- 
spondents who, however, failed to appear on 
the date fixed. The appeal was heard on 
27th of April, 1976 and a final order was 
passed by the Commissioner on 14th of May, 
1976. He allowed the appeal and set aside 
the order of the Collector and remanded the 
case to him for disposal according to law. 


3. It may be pointed out that the appel- 
lant had challenged the order of the Collec- 
tor on various grounds. He, however, did 
not challenge the finding recorded by the 
Collector regarding the units allotted to him. 
The Commissioner, however, set aside the 
finding of the Collector even regarding the 
units allotted to the appellant in spite of the 
fact that no appeal has been filed by the 
State of Bihar before the Commissioner. The 
appellant filed a petition under Art. 226 of 
the Constn. to challenge the order of the 
Commissioner but the High Court dismissed 
the petition and confirmed the order of the 
Commissioner on the basis of the provisions 
of O. 41, R. 22. 


4. The sole contention raised on behalf of 
the appellants in the various appeals is that 


a 


in the absence of any appeal or cross-objec- 
tion filed by the State of Bihar the Commis- 
sioner was not justified in reversing the find- 
ing in favour of the appellants, namely, the 
finding on. the question of allotment of units 
or regarding the classification of land. This 
contention, as observed earlier, was raised 
before the High Court in the writ petition as 
well. Whe High Court, however, repelled the 
contention by applying the provisions of 
O. 41, R. 22. Reliance has also been placed 
by the State of Bihar on the provisions of 
O. 41, R. 33, C. P. C. in support of the order 
of the Commissioner. The High Court, how- 
ever, did not rely upon O. 41, R.-33 and rest 
content by relying on provisions of O. 41, 
R. 22. 


5. By R. 49 of the Bihar Land Reforms 


(Fixation of Ceiling Area and Acquisition of 
Surplus Land) Rules, 1963, O. 41, C. P. C. 
has been made applicable in disposing of the 
appeals under the Act. 

6. We will first refer to the provisions of 
O. 41, R. 22. Insofar as it is material for 
the purposes of this case, it reads: 


“22, (1) Any respondent, though he may 
not have appealed from any part of the de 
cree, may not only support the decree on any 
of the grounds decided against him in the 
Court below, but take any cross-objection to 
the decree which he could have taken by 
way of appeal, provided he has filed such 
objection in the Appellate Court within one 


month from the date of service on him of 


his pleader of notice of the day fixed for 
hearing the appeal, or within such further 
time as the appellate Court may see fit to 
allow.” 


7, The first part of this rule authorises the 
respondent to support the decree not only on 
the grounds decided in his favour but also 
on any of the grounds decided against him 
in the Court below. The first part thus 
authorises the respondent only to support the 
decree. It does not authorise him to chal- 
lenge the decree. If he wants to challenge 
the decree, he has to take recourse to the se- 
cond part, that is, he has to file a cross-objec- 
tion if he has not already filed an appeal 
against the decree. Admittedly, the State of 
Bihar had neither filed any appeal nor cross 
objection. Obviously, therefore, on the 
strength of the first part of sub-cl. (1) of 
R. 22 of O. 41 the State of Bihar could only 
support the decree not only on the grounds 
decided in its favour but also on the grounds 
decided against it. The Commissioner how- 
. lever, has set aside the finding in favour of 

ithe appellant on the strength of O. 41, R. 22 
(1). In our opinion this he could not do. 
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8. The only other Order on which the 
State of Bihar could rely upon is O. 41, 
R. 33, C. P. C. The High Court did not 
consider the provisions of O. 41, R.33 as in 
its opinion the order of the Commissioner 
could be supported on the strength of O. 41, 
R. 22. In the view that we have taken re- 
garding the applicability of O. 41, R. 22 it 
becomes pertinent to consider the applicability 
of O. 41, R. 33, C, P. C. Insofar as mate- 
rial, it reads: 

“33. The Appellate Court shall have power 
to pass any decree and make any order which 
ought to have been passed or made and to 
pass or make such further or other decree or 
order, as the case may require, and this power 
may be exercised by the Court notwithstand- 
ing that the appeal is as to part only of the 
decree and may be exercised in favour of all 
or any of the respondents or parties, although 
guch respondents or parties may not have 
filed any appeal or objection. 


Illustration— A claims a sum of money 

as due to him from X or Y, and in a suit 
against both, obtains a decree against X. 
Xx appeals and A and Y are respondent. The 
appellate Court decides in favour of X. It 
has power to pass a decree against Y.” 
This rule is widely expressed and it must be 
The object of 
this rule is to empower the appellate Court 
to do complete justice between the parties. 
Under this rule the Court has power to make 
a proper decree notwithstanding that the ap- 
peal is as to part only of the decree and such 
power may be, exercised in favour of all or 
any of the parties even though they may nol 
have filed an appeal or objection. 


9. Reliance has been placed on Nirmala 
Bala Ghose v. Balai Chand Ghose, (1965) 3 
SCR 550 : (AIR 1965 SC 1874). This Court 
dealing with the scope of O. 41, R. 33, ob- 
served as follows (at p. 1884 of AIR): 

“The rule is undoubtedly expressed in terms 
which are wide, but it has to be applied with 
discretion, and to cases where interference 
in favour of the appellant necessitates inter- 
ference also with a decree which has by ac- 
ceptance or acquiescence become final so as 


_to enable the Court to. adjust the rights of 


the parties. Where in an appeal the Court 
reaches a conclusion which is inconsistent 
with the opinion of the Court appealed from 
and in adjusting the right claimed by the ap- 
pellant it is necessary to grant relief to a per- 
son who has not appealed, the power con-: 
ferred by O. 41, R. 33 may properly be in- 
yoked. The rule, however, does not confer 
an unrestricted right to re-open decrees which 
have become final merely because the appel- 
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late Court does not agree with fhe opinion 
of the Court appealed from.” 


10. In the case cited above, there. were 
two sets of defendants in the suit and in 
substance two decrees, though correlated, 
were passed. One of the decrees’ could stand 
apart from the other. One set of defendants 
were two deities. The suit was decreed 
against them. They did not go up in appeal 
nor did they take part in the proceedings 
either before the High Court or before the 
Supreme Court, although they were implead- 
ed as respondents. The other set of defen- 
dants, Nirmala, sought to invoke the powers 
of the appellate Court under O. 41, R. 33 to 
pass a decree in iavour of a party not ap- 
pealing so as to give latter a benefit which 
she had not claimed. In such a situation 
this Court observed (at p. 1884 of AIR): 


“When a party allows a decree of the Court 
of First Instance to become final, by not ap- 
pealing against the decree, it would not be 
open to another party to the litigation, whose 
rights are otherwise not affected by the de- 
cree, to invoke the powers of the appellate 
Court under O. 41, R. 33, to pass a decree 
‘in favour of the party not appealing so as to 
give the latter a benefit which he has not 
claimed, Order 41, R. 33 is primarily in- 
tended to confer power upon the appellate 
Court to do justice by granting relief fo a 
party who has not appealed, when refusing 
to do so, would result in making inconsistent, 
contradictory or unworkable orders.” 


11. Counsel for the State of Bihar, on the 
other hand, referred to Giani Ram v. Ramji 
Lal, (1969) 3 SCR 944 : (AIR 1969 SC 1144). 
While construing the provisions of O. 41, 
R. 33, this Court observed (at p. 1147 of 
AIR): 

“we «se oe the expression ‘which ought to 
have “been, passed? means ‘what ought in law 
to have been passed’, 
is of the view that any decree which ought 
in law to have been passed waa in fact not 
passed by the subordinate Court, it may pass 
or make such further or other decree ov 
order as the justice of the case may require.” 


12. The object of this rule is to avoid con- 
tradictory and inconsistent decisions on the 
same questions in the same suit. As the 
power under this rule is in derogation of the 
general principle that a party cannot avoid 
a decree against him without filing an ap- 
peal or cross-objection, it must be exercised 
with care and caution. The rule does not 
confer an unrestricted right to re-open de= 
crees which have become final merely be- 
cause the appellate Court does not agree 
with the opinion of the Court appealed from. 


Radhey Shyam v. Nazar Singh 


If the appellate Court‘ 
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13. Ordinarily, the power conferred by 
this rule will be confined to those cases 
where as a result of interference in favour 
of the appellant further interference with the 
decree of the lower Court is rendered neces- 
sary in order to adjust the rights of the par- 
ties according to justice, equity and good 
conscience. While exercising the power under 
this rule the Court should not lose sight of 
the other provisions of the Code itself nor 
the provisions of other laws, viz., the Law of 
Limitation or the Law of Court-fees etc. 


14. In these appeals the Collector on the 
basis of the material placed before him allow- 
ed certain units to the various appellants. In 
the absence of any appeal by the State of 
Bihar, there was no justification for the Com- 
missioner to have interfered with that finding 
in favour of the appellants. The facts and 
circumstances of these appeals: are not such 
in which it would be appropriate to exercise 
the power under O. 41, R. 33. The Com- 
missioner as well as the High Court commit- 
ted a manifest error in reversing the finding 
regarding allotment of units to the various 
appellants in the absence of any appeal by 
the State of Bihar when the same had be- 
come final and rights of the State of Bihar 
had come to an end to that extent by not 
filing any appeal or cross-objection within the 
period of limitation. 


15. For the reasons given above, all the 
appeals are allowed and the order of the 


- High Court and that of the Commissioner is 


set aside insofar as it relates to finding of 
the Collector in favour of the appellants. The 
temand order will, however, remain intact in- 
sofar as other points are concerned. In the 
circumstances of the case, the parties shall 
bear their own costs. 

Appeals allowed. 
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(From: (1978) 1 Rent LR 81 (Punj & Har)) 
R. S. PATHAR, E. S. VENKATARAMIAH 

AND V. BALAKRISHNA ERADI, JJ. 
Civil Appeal No. 69 of 1978, DJ- 30-7- 
1981. 

Radhey Shyam, Appellant v. Nazar Singh, 
Respondent, 

Constitotion of India, Art. 133- — Appeal 
under — Statutory authorities under Rent Act 
concurrently holding disputed accommoda- 
tion as “residential building” ~~ Such finding 
not challenged before High Court by tenant 
— He cannot be permitted to challenge it 
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before Supreme Conrt. (East Punjab Urban 
Rent Restriction Act (3 of 1949), S. 2 (g)). 
l . Para 3) 

PATHAK, J.:— This is a tenant’s appeal 
directed against the judgment dated Sep. 21, 
1977 of the High Court of Punjab and Har- 
yana dismissing his revision petition in 
limine, 

2. A petition was filed by the landlord 
for the eviction of the tenant on the ground 

that he needed the accommodation for his 
' bona fide personal requirement. Whe ac 
commodation consists of a shop-cum-flat 
and was leased out @ Rs. 300/- per month. 
The statutory authorities under the East 
Punjab Urban Rent Restriction Act con- 
currently held that the accommodation was 
a “residential building” by virtue of the 
definition in sub-sec. (g) of S. 2 of the Act. 
That finding was not assailed before the 
High Court. — 

3. Before us learned counsel for the ap- 
pellant. wants to reopen the finding whether 
the accommodation in question can be 
described as a “residential building” within 


the meaning of S. 2 (g) of the Act. Having- 


refrained from challenging the finding in 
the High Court we do not see why we 
should be permitted to do so here. l 


4. The appeal fails and is dismissed with 


costs. 
Appeal dismissed. 


- AIR 1982 SUPREME COURT 101 
(From: (1979) 2 Serv LR 583 (Bom)) 
A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 
Civil Appeal No. 1003 of 1980, D/- 8-12- 
1981. . 
R. S. Makashi and others, Appellants v. 
I, M. Menon and others, Respondents. 
Constitution of India, Arts. 309, 14, 16, 311 
—— Bombay Rationing Organization (Fixation 
of Seniority) Rules 1968, R. 4 and R. 7 Pro- 
viso — Creation of Bombay Rationing 
Organization by merging employees of erst- 


while Food Grains Distribution Organization 


and employees of various departments — 


Seniority lists prepared under Rules of 1968 


— Validity — Petition challenging validity of 
Rules allowed by High Court though filed 
after long delay — Legality. (1979) 2 Serv 
LR 583 (Bom), Reversed. i 


In the State of Bombay a non-statutoty 


scheme of rationing was introduced in 1957 
and an organisation was-set up under Con- 
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troller of Food Grains Distribution (C. F. D.). 
This organisation was manned principally by 
(1) personnel who had been working in the 
temporary Civil Supplies Department, (2) per- 
sons taken on deputation from other Govern- 
ment departments, (3) retrenched former Civil 
Supply Department personnel, and (4} persons 
directly recruited by the Controller of Food- 
grains Distribution on temporary basis 
through the Exployment Exchange. Since no 
rules had been framed laying down the 
qualifications or method of recruitment to 
the various posts, the guiding factor which 
scems to have weighed with the authorities in 
effecting appointments in the CFD was the 
suitability of the person concerned to carry 
out the duties attached to a particular post 
irrespective of qualifications, age, etc. Under 
a resolution dated 1-4-1963 the seniority of 
personnel in .each category was to be deter- 
mined with reference to the date of first ap- 
Fointment in the particular cadre in which 
they were initially appointed in the organiza- 
ton. Subsequently, the State of Maha- 
tashtra introduced statutory rationing in some 
rarts and created a Scheme called the Bom- 
tay Rationing Organization (BRO). The exist- 


` ing staff of the erstwhile C. F. D, was merged 


into the new organization. As the. ex- 
Ferienced staff was also found necessary ser- 
vices of experienced hands from other De- 
partments were obtained on deputation. A 
provisional gradation list was published on 
29-8-1966. Subsequently, on March 22, 1968, 
the Government of Maharashtra issued the 
“Bombay Rationing Organisation (Fixation of 
Seniority) Rules, 1968”, laying down the 
principles to be applied for the fixation of 
seniority of. the persons working in the BRO, 
Whese rules were issued under the Proviso to 
Art. 309-of the Constitution and they were 
given retrospective effect from Oct. 21, 1965 
(the date of the Government Resolution sanc- 
tioning the skeleton staff for carrying out the 
preliminary work for introduction of the 
scheme of statutory rationing). The person- 
nel released from other departments of the 
State Government for work in the BRO, in- 
cluding retrenched or replaced Government 
servants who had not suffered any break in 
service before joining the BRO were de- 
signated under these Rules as “Released 
Government Servants”. By a resolution dated 
25-7-1968 various posts that existed in the 
former CFD were equated with posts in 
BRO in the manner indicated therein. By 
another resolution’ dated 29-7-1968 the State 
Government promulgated. the Recruitment 
Rules for non-gazetted posts in the establish- 
ment. On May 28, 1971, a Gradation List 


of Rationing Inspectors, Senior Clerks and 
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Deputy Accountants working in the BRO as 
on April 1, 1968 was published by the Con- 
troller of Rationing. It was expressly recited 
therein that the said List had been drawn up 
in accordance with the seniority principles 
enunciated in the Government Resolution 
dated March 22, 1968. It was also stated 
that while preparing the said list, the inter se 
seniority of the ex-CFD personnel had been 
kept intact except in the case of those who 
had been working in the CFD on deputation 
` from other Departments and Offices in re- 
spect of whom the seniority had been fixed 
according to their position inter se in the 
respective former Depdrtments and Offices 
from which they had been drawn on deputa- 
tion. Subsequently there were also Grada- 
tion lists published on 31-1-1976. Petitioners 
who were directly recruited in the former 
CFD as Supply Inspectors and had been sub- 
sequently absorbed in the BRO in the cate- 
gory of Rationing Inspectors/Senior Clerks/ 
Deputy Accountants, filed a Writ Petition 
under Art. 226 of the Constitution challeng- 
ing the legality and validity of the afore- 
mentioned two Gradation Lists dated No. 18, 
1975 and No. 21, 1975.. The main conten- 
tion put forward by them in the writ petition 
was that the impugned lists were violative of 
Arts. 14 and 16 of the Constitution. The 
petitions were allowed overruling the pre- 
liminary objection that the petitions were 
filed after long delay. The High Court held 
that R. 4, Cls. {a) and (b) and R. 7, Proviso 
of resolution dated Mar. 22, 1968 offended 
Arts. 14 and 16 of the Constitution. 


Held, that the view expressed by the High 
Court that Clauses (a) and (c) of R. 4 and 
the Proviso to R. 7 of the impugned Govern- 
ment Resolution dated March, 22, 1968 are 
violative of the provisions of Arts. 14 and 16 
of the Constiuttion, is unsustainable in: law 
and that the direction given by the High 
Court to the State Government to prepare a 
fresh seniority list without taking into con- 
sideration the aforesaid provisions of the im- 
pugned Government Resolution and to give 
to the writ petitioners consequential benefits, 
including promotions and the emoluments on 
_the basis of such revised seniority gradation 
list was not called for. The High Court was 
also wrong in overruling the preliminary ob- 
jection raised before it that the writ petition 
in so far it sought to challenge the legality 
of the Government Resolution was highly 
belated and was liable to be dismissed on the 
ground of laches and delay. (1979) 2 Serv LR 
583 (Bom), Reversed. (Para 22) 


The view expressed by the High Court that 
a writ petition filed under Art, 226 seeking 


„e e 
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redress on the ground of alleged infringe- 
ment of fundamental rights cannot be dismis- 
sed by the. Court on the ground of laches, 
under any circumstances, is inconsistent with 
fhe pronouncements of the Supreme Court 
on the subject and cannot be accepted as 
correct or sound. The High Court was 
clearly in error in thinking that the passing 
of the Government Resolution of 1974 fur- 
nished a fresh cause of action for the peti- 
tioners for agitating their contentions regard- 
ing the invalidity of the Government Resolu- 
tion of 1968. AIR 1970 SC 898, Foll. 

(Paras 27, 30) 


On merits also there is no substance in the 
attack levelled by the petitioners against the 
legality and validity of the seniority princi- 
ples laid down in the Govt. resolution dated 
22-3-1968. The High Court was wrong in 
assuming that there is an invariable “normal 
rule” that seniority should be determined only 
on the basis of the respective dates of ap- 
pointment to the post and that any depar- 
ture from the said rule will be prima facie. 
unreasonable and illegal. The assumption is 
devoid of any legal sanction. It is open to 
the rule-making authority to take a note of 
the relevant circumstances obtaining in re 
lation to each department and determine with 
objectivity - and fairness what rules should 
govern the inter se seniority and ranking of 
the personnel working in the concerned de- 
partments and the Courts will only insist thai 
the rules so formulated should be reasonable, 
just and equitable. Judged by the said test 
of reasonableness and fairness, the action 
taken by the Government in equating the 
clerical personnel which had rendered two 
years regular service in other departments 
with the temporary Supply Inspectors of the 
CFD and in directing under R. 4 (a) that 
their inter se seniority shall be determined 
with reference to the length of service cal- 
culated on the basis of the equation cannot 
be said to be in any way discriminatory or 
illegal. AIR 1967 SC 1427, Foll. (Para 31) 

When personnel drawn from different 
sources are being absorbed and integrated in 
a new department, it is primarily for the Gov- 
ernment or the executive authority concerned 


‘to decide as a matter of policy how the 


equation of posts should be effected. The 
Courts will not interfere with such a decision 
unless it is shown to be arbitrary, unreason« 
able or unfair, and if no manifest unfairness 
or unreasonableness ig made out, the Court 
will not sit in appeal and examine the pro- 
priety or wisdom of the principle of equa- 
tion of posts adopted by the Government. In 
the instant case, in equating the post of 
Supply Inspector in the CFD with that of 
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Clerk with two years regular service in the 

other Government departments, no arbitrary 

or unreasonable treatment was involved. 
(Para 34) 


The direction contained in Proviso to R. 7 
for preservation of the inter se seniority of 
deputationists who have been drawn from 
one and the same Government department to 
serve the CFD cannot be said to be arbi- 
trary or unreasonable, It is a just and whole- 
some principle commonly applied in such 
situations where persons from other depart- 
ments are drafted to serve on deputation, 
their inter se seniority in the parent depart- 
ment should be respected and preserved 
during the period of such deputation to the 
new department. (Para 36) 

However, the inter se seniority of the CFD 
personnel has to be strictly maintained in- 
tact, and no person who was junior in the 
CFD in the category of Supply Inspector can 
go above his- senior in that Organisation after 
being absorbed in the Bombay Rationing 
Organisation, and also no person who has 
been taken as a clerk in the Bombay Ration- 
ing Organisation can go above persons ab- 
sorbed therein in the category of Rationing 


Inspectors, (Para 38) 
Cases Referred : Chronological Paras 
AIR 1981 SC 1495: (1981) 3 SCC 271 : 1981 
-Lab IC 861 : 28 
AIR 1975 SC 1269 : (1976) 1 SCC 599; 1975 
‘Lab IC 816 28 
AIR 1974 SC 1618 : (1975) 1 SCR 104: 1974 
Lab IC 1090 | 32 
AIR 1970 SC 470 : (1970) 2 SCR 697: 1970 
Lab IC 402 28 


AIR 1970 SC 898 : (1969) 2 SCR 824: oar 
1 SCC 110 
AIR 1967 SC 1427 : (1967) 2 SCR 703 a 
AIR 1964 SC 1006 : (1964) 6 SCR 261 28 
BALAKRISHNA ERADI, J.:— The se- 
cond world war left in its wake conditions of 
scarcity of foodgrains and other essential 
commodities in different parts of the country. 
To tide over tbat situation and with intent 
to ensure a fair and equitable distribution of 
the available supply of foodgrains etc., 
schemes of rationing of goodgrains were 
periodically introduced in the different States 
in the country. 


2. In the State of Bombay, an informal 
(non-statutory) scheme of rationing was in- 
troduced in November, 1957 and for admin- 
istering the said scheme, an ad hoc Organisa- 
tion was set up under the Controller of Food- 
grains Distribution. Since this Organisation 
(hereinafter referred to as CFD) was intend- 
to be only a temporary and short-term set. up, 
no recruitment rules were framed for appoint- 
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ment to the various categories of posts 
created therein. The CFD .was manned 
principally by (1) personnel who had been 
working in the temporary Civil Supplies De- 
partment created during the second world war 
period and who were attending to certain re- 
sidual duties concerned with the winding up 
of that department, (2) persons taken on de- 
putation from other Government depart- 
ments, (3) retrenched former Civil Supply De- 
partment personnel, and (4) persons directly 
recruited to the CFD by the Controller of 
Foodgrains Distribution on temporary basis 
through the Employment Exchange. Since 
no rules had been framed laying down the 
qualifications or method of recruitment to 
the various posts, the guiding factor which 
seems to have weighed with the authorities in 
effecting appointments in the CFD was the 
suitability of the person concerned to carry 
out the duties attached to a particular post 
irrespective of qualifications, age, etc. Ad- 
mittedly, amongst the persons appointed to 
the CFD, there were several non-matriculates 
who were ineligible under the prevailing rules 
applicable to other Government Departments 
for regular appointment into the Government 
service in the clerical category and also quite 
a few persons who were over-aged for being 
entertained in the Government service as on 
the dates of their ad hoc appointments into 
the CFD. 


3. The principles to be observed for fixing 
the seniority of the personnel appointed to the 
CFD were laid down by the State Govern- 
ment by a Resolution .dated April 1, 1963. 
Under the said Resolution, the seniority of 
personnel in each category was to be deter- 
mined with reference to the date of first ap- 
pointment, in the particular cadre in which 
they were initially appointed in the CFD. . 

4: In July 1965, the Government of India 
issued instructions to all the State Govern- 
ments advising them to start statutory ration- 
ing schemes in metropolitan areas and big 
towns. With a view to implement those in- 
structions of the Central Government, the 
State Government of Maharashtra sanction- 
ed on October 21, 1965 a skeleton staff for 
working out details and carrying out other 
preliminary work for the introduction of a 
scheme of statutory rationing in Greater 
Bombay. 

5. Subsequently, by a Resolution dated 
February 11, 1966, the Government of Maha- 
rashtra announced its decision to introduce a 
statutory rationing scheme in Bombay and 
the Industrial Complex around it including 
some areas of Thana District and to set up 
an organisation under the Controller of 
Rationing, Bombay, for efficiently administer- 
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ing the said statutory scheme. The strength 
and pattern of the staff for the Bombay 
Rationing Organisation (for short, the BRO) 
which was newly created under the said Re- 
solution was to be as shown in Annexure ‘A’ 
appended to the Resolution. The skeleton 
staff which had been already sanctioned for 
carrying out the preliminary work as per the 
prior Government Resolution dated Oct. 21, 
1965 was to be treated as belonging to the 
BRO. The existing staff of the CFD consist- 
ing of 884 posts-as shown in Annexure ‘B’ 
to the aforesaid Resolution was to be merged 
into the new BRO with effect from Mar.i, 
1966, excepting 9 posts of part-time Mehtars, 
which were to be abolished with effect from 
the said date. In addition, 2818 posts in 23 
different categories were also created in . the 
BRO as-per the particulars shown in An- 
nexute ‘C’ to the aforesaid Resolution. Out 
of these, 1220 newly created posts were in 
the category of Rationing Inspectors and 165 
posts were of Senior Clerks. 


6. Since it wa3 considered necessary to 
have experienced staff for manning the higher 
posts in the new Organisation, it was decided 
to obtain the services of experienced hands 
from other departments on deputation. Ac- 


cordingly, the Chief Secretary to the Govern- 


‘ment of Maharashtra addressed a letter 
dated Feb. 22, 1968 to all Heads of Depart- 
ments stating that huge staff was required for 
manning the posts in the newly created BRO, 
that for the higher posts. of Assistant Ration- 
ing Officers/Inspecting Officers/ Head Clerks 
and Rationing Officers/Senior Clerks, it was 
absolutely necessary to draw upon senior and 
experienced persons already working in other 
Government offices in Greater Bombay and 
hence the Government had decided that each 
department should immediately on receipt of 
the letter release the requisite number of per- 
sons under intimation to the Controller of 
Rationing, Bombay and instruct the persons 
concerned to report for duty to him. It was 
further mentioned in the letter that for the 
posts of Assistant Rationing Officers, persons 
who had put in at least two years’ service in 
a scale comparable to the scale of Rs. 200-10- 
-300 would be considered and that for the 
posts of Rationing Inspectors/Senior Clerks, 
Clerks who had put in at least two years’ 
service would be considered. In compliance 
with the directions contained in the said 
letter, a large number of personnel from dif- 
. ferent departments of the State Government 
of Maharashtra in the Greater Bombay area 
were sent over to the BRO on deputation 
and they were appointed to posts in different 
_ categories in the new Organisation (B. R. O.). 
' Apparently for the reason that the number 
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of persons so obtained on deputation was not 
adequate to fill up all the new posts in the 
BRO, some persons were also directly recruit- 
ed into the said Organisation subsequent to 
March 1, 1966, 

7. As an essential preliminary step for the 
integration of the former CFD personnel 
with the staff appointed in the BRO from 
other sources, the Controller of Rationing, 
Bombay published on 29-8-1966 a provisional 
Gradation List of the CFD personnel as on 
March 1, 1966. Subsequently, on March 22, 
1968, the Government of Maharashtra issued 
the “Bombay Rationing, Organisation (Fixa- 
tion of Seniority) Rules, 1968”, laying down 
the principles to be applied for the fixation 
of seniority of the persons working in the 
BRO. These rules were issued under the pro- 
viso to Art. 309 of the Constitution and they 
Were given retrospective effect from Oct. 21, 
1965 (the date of the Government Resolution | 
sanctioning the skeleton staff for carrying out . 
the preliminary work for introduction of the 
scheme of statutory rationing). Whe person- 
nel released from other departments of the 
State Government for work in the BRO, in- 
Cluding retrenched or replaced Government 
servants who had not-suffered any break in 


service before joining the BRO were desig- 


nated under these Rules as “Released Gov- 
ernment Servants”. Rule 4 which lays down 
the principles for fixation of seniority of per- 
sons in the cadre of Senior Clerks/Rationing 
Inspectors/Deputy Accountants isin the 
following terms: l 

“Senior Clerks/Rationing Inspectors/Deputy 
Accountants. . 

(a) Seniority of a released Government 
Servant and a Merged Government Servant 
in the Cadre of senior clerk, Rationing In- 
spector and Deputy Accountants, -as also a 
person who was initially appointed as a clerk, 
or Typist or Clerk-cum-Typist in the Bom- 
bay Rationing Organisation and subsequently 
promoted in the said cadre shall be deter- 
mined with reference to dates which shall be 
fixed after deducting two years from the 
length of continuous service, whether offi- 
ciating or permanent rendered by him in the 
cadre of clerks, Typists, and clerk-cum-typist. 
Wustration :— 


Suppose there are three persons in the 
cadre of Senior Clerks/Rationing Inspectors 
and Deputy Accountants, ‘A’ a released 
Government -servant was holding the post of 
clerk continuously from ist October, 1960 
prior to his release, ‘B’ a merged Govern- 


“ment Servant was holding the post of typist 


continuously from Ist May, 1958. ‘C? was 
appointed as a direct recruit to the post of 


-clerk in the Bombay Rationing Organisation. 


\ 
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on Ist May, 1966 and was subsequently pro- 


-moted as Senior Clerk on 22nd May, 1968. 


The seniority amongst them will be fixed as 
under :— 


(See Seniority table below) 


Provided that in the case of merged Govs 
ernment servant who was recruited to the 
post of Supply Inspector or Senior Clerk, by 
nomination, he shall take rank above a clerk 
in the former Foodgrains Distribution Scheme 
who was promoted to the cadre of Supply 
Inspector or Senior Clerk, in the former 
Foodgrains Distribution Scheme immediately, 
after him and if this be not the position, 
above the first person in the cadre of clerks 
belonging to that’ organisation who is posted 
in the cadre of Senior Clerks, Rationing In- 
spectors and Deputy Accountants on and 
after Ist March, rn, 

Ulustration :— 


Suppose there are four persons in the cadre 
of Senior Clerks, Rationing Inspectors and 
Deputy Accountants. All of them were in 
the Bombay Foodgrains Distribution Scheme. 
‘A’? was a‘clerk in the Scheme and he was 
promoted to the post of Supply Inspector 
with effect from Ist May, 1960 and since then 
was continuously officiating in the post. ‘B’ 
and ‘C’ were recruited as Supply Inspectors 
by nomination and were officiating continu- 


‘ously in that post from 15th April, 1960 and 


15th April, 1965. None of the Clerks in that 
scheme was promoted after ‘C’ till the 
merger of the staff in the Bombay Rationing 
Organisation. ‘D’ was a Clerk and he was 
promoted as Senior Clerk with effect from 
15th April, 1966 i.e. after merger of the staff 
in the Bombay Rationing Organisation. Their 
seniority amongst them will be as under :— 





Seniority rank Name 
1 B 
2 A 
3 0 
4 i D 


(b) Seniority of a Government servant ap- 
pointed in the Bombay Rationing Organisa- 
tion by direct recruitment to the cadre of 
Senior Clerks, Rationing Inspectors and De 

(Contd. on Col. 2) 





Seniority 
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puty Accountants shall be fixed with refer- 
ence to the dates of appointments to the posts 
in the said cadres: 

Ulustration :— 

Suppose there are three persons in the 
cadre of Senior Clerks, Rationing Inspectors 
and Deputy Accountants who were recruited 
to the cadre by nomination. ‘A’ was recruit- 
ed as Rationing Inspector from 24th Feb., 
1966. ‘B’ was recruited as Senior Clerk from 
{Sth Mar., 1966. ‘C’ was recruited as Deputy 
Accountant from 28th Feb., 1966. The senio~ . 
rity amongst them will be-fixed as under :— 


Seniority Name. Date of commencement 


rank. of continuous service. 
1 2 3 
L À 24.2.1988 
2, g 28.2.1968 
3. B 15.3.1966 


(c) Seniority of Government servant in the 
cadre of Senior Clerks, Rationing Inspectors 
and Deputy Accountants fixed on the basis 
of the rules in (a) and (b) above, shall be 
merged and refixed with reference to the 
dates from which their seniority is deter- 
mined according to the principles in Rr. 4 (a) 
and 4 (b) above. 

Ulustration :— 

Suppose there are 7 persons in the cadre 
of Senior Clerks, Rationing Inspectors, De- 
puty Accountants. ‘A’ and ‘B’ were Supply 
Inspectors directly recruited in the Bombay 
Foodgrains Distribution Scheme and were 
continuously officiating in those posts from 
4th May, 1963 and Ist May, 1963 respectively. 
‘C was a Clerk in the former Bombay Food. 
grains Distribution Scheme from Ist Sept, 
1960. He was promoted as Supply Inspector 
on 5th May, 1963. ‘D’ was a Rationing In- 
spector directly recruited to it from 2nd Feb., 
1966. ‘E was a released Government servant 
holding the post of Clerk in the former office 
from ist August, 1960. He was taken up 
as Senior Clerk from 2nd August, 1967, in 
‘E was 
a released Government servant holding the 
post of a clerk in his former office from Ist 
Feb., 1964. He was taken up as Rationing 
Inspector on Ist Aug., 1967. ‘G’ was a re 





Deemed date of appoint. 





sank - Name ment of continuous ment for fixation of 
i servico as Olerk. seniority. 
1 2 3 4 
1. B 1.6-1958 1.5.1960 
2. A 1.10-1960 1.10-19638. 
3. O 1.56.1968 1.6-1968 
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leased Government servant holding the post of 
a clerk in his former office from lst Dec., 
1964. He was taken up as a clerk in Bom- 
(contd. on col. 2) 
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bay Rationing Organisation subsequently he 
was promoted as Rationing Inspector from 
Ist April, 1967. The seniority amongst them 
will be as under :— 











es Actual: data 
enlort As Olerk As Sr. OL./ DEEMED 
sai Name Mode BL /Dy. 4 
Acctt.: 
1 2 3 4a) 4(b) © B 
1. E Promoted Olark 1.3.1980 2.8-1987 1.3.1962 
(released) 
2. B Direct 8. I. : — 1-5.1983 81.8.1962 
3, A ~~ do = — 4.5.1983 31.8.1962 
4s o Promoted Ex. OFD Olerk 1.98.1960  6-5.1983 1-9-1962 
5. F Promoted Olerk 1.2.1964 1.8.1967 1.2.1966 
(released) | | 
6. D Direct Rationing Inspector — 2.2.1968 2-2-1966 
Te G Released Olerk absorbed in 
Bombay Rationing Area 1.12.1964 1.4.1967 1.12.1566 


Organisation as Olerk and 
S subsequently promoted as 


Rationing Inspector.” 


8. However, it was further provided under 
R. 7 that “notwithstanding anything contain- 
ing in the foregoing Rules: 

(a) In case of Government servants released 
from one and the same office to join the 
Bombay Rationing Organisation the seniority 
inter se in their former office shall not be 
disturbed; 

(b) in case of the merged Government ser- 





vants, they shall be governed by ‘the princi» . 


ples contained in the Government Resolu- 
tion, Agriculture and Co-operation Depart- 
ment No. EST-1060/40002/SIV, dated the 
ist April 1963; and f 

(c) in case of-—— 

(i) those who were recruited directly in the 
former Bombay Foodgrains Distribution 
Scheme shall be governed by the principles 
contained in the Government, Resolution 
No, Agriculture and Cooperation Department 
No. EST 1060/40002/SIV dated the Ist Apr., 
1963; ` 

(ii) those who were drawn in the Bombay 


Foodgrains Distribution Scheme from one 


and the same Government Office/Department 
shall take their rank according to seniority 
inter se in the office/department from which 
they were drawn. _ 

Provided further where there is a clash of 
principles contained in the Government 
Resolution Agriculture and Co-operation De- 
partment No. EST 1060/40002/SIV, dated the 
lst April, 1963 with the seniority inter se in 
the former Department the seniority inter se 
in the former Department shall prevail. 
Illustration :— 

‘A’ who started his career as Assistant in 


Revenue and Forests Department, from ist 
May, 1962 was drawn in Bombay Foodgrains 
Distribution Scheme on 18th Oct., 1964 and 
was taken up as Inspecting Officer. ‘E’ an As- 
sistant in Revenue and Forest Department 
working in that cadre continuously from ist 
May, 1961 was released to join Bombay 
Rationing Organisation on 22nd August, 1966 
as Inspecting Officer. ‘ŒC who started his 
career ag Assistant in General Admiristration © 
Department from Ist Apr, 1960 was drawn 
in Bombay Foodgrains Distribution Scheme 
on 18th May, 1965 as Inspecting Officer. ‘D’ 
as Assistant in General Administration De- 
partment working in that cadre continuously 
from lst May, 1960 was released to join 
Bombay Rationing Organisation on Ist July, 
1967 as Inspecting Officer. The seniority of 
these persons will be fixed as under :— 


(See Seniority table on next paze) 


9. By State Government’s Resolution dated 
July 25, 1968, various posts that existed in 
the former CFD were equated with posts in 
the BRO in the manner indicated therein. 
Items 9 to 11 in the Table appended to the 
said Resolution dealt with the posts of De~- 
puty Chief Supply Inspectors, Supply Inspec- 
tors and Senior Clerks, respectively in the 
CFD. All those three categories of posts 
were equated with the posts of Rationing In- 
spectors/Senior Clerks in the BRO on Rupees ` 
160-10-220-EB-10-270 despite the fact that in 
the CFD the pay scale of the post of Deputy 
Chief Inspector was a higher post than that 
of Supply Inspectors and Senior Clerks and 
it carried a higher pay scale. 
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Date of recruit- Date of joining Date of joining 
Benlority Name Department ment as Asstt, in Bombay Food. in Bombay 
rank, in the present grains Distribu. Rationing 
Deptt. tion Schema. Organ isation. 
1 2 3 4 5 6 
1, 0 General Admn. 1.4.1960 18-5.1966 1.3.1966 
Department. - 
2. D General Adma. 1.5.1980 _ 1.7-1987 
Department. 
3. B Revoenus & Forests 1.5.1961 == 22.8.1968 — 
Department. 
å. A Revenue & Forests 1.5.1962 18.10.1964 1.3.1966 
; Department. . (Date of merger)” 





10. By a Resolution dated July 29, 1968, 
the State Government of Maharashtra pros 
mulgated the Recruitment Rules for non- 
gazetted posts in the establishment of the BRO 
specifying also the method of appointment to 
the various posts in the said Organisation. 
Under these Rules, appointments to the cates 


gory of Seniop Clerks/Rationing Inspectors in ` 


the BRO were to be made either by promos 
tion from among Clerks, Clerks-typists, 
Typists etc., who had worked as such for not 
less than two years, or by transfer of Gene- 
ral Duty Clerks from the Secretariat Depart- 
ments and the Offices of Heads of Depart- 
ments with not less than two years of service 
in the cadre. Obviously, the first of the two 
alternative methods aforementioned would 
get attracted only when persons already work- 
ing in the BRO as Clerks were to be appoint- 
ed as Senior Clerks/Rationing Inspectors. 
The other alternative provided was to fill up 
the vacancy by transfer of Clerks working in 
the Secretariat Departments or in the Offices 
of the Heads of Departments who possessed 
not less than two years of service. 


11. On May 28, 1971, a Gradation List of 
Rationing Inspectors, Senior Clerks and De- 
puty Accountants working in the BRO as on 
April 1, 1968 was published by the Control- 
ler of Rationing. It was expressly. recited 
therein that the said List had been drawn up 
in accordance with the seniority principles 
enunciated in the Government Resolution 
dated March 22, 1968. It was also stated that 
while preparing the said list, the inter se 
seniority of the ex-CFD personnel had been 
kept in tact except in the case of those who 
had been working in the CFD on deputation 
from other Departments and Offices in respect 


of whom the seniority had been fixed accord-‘ 


ing to their position inter se in the respective 
former Departments and Offices from which 
they had been drawn on deputation. A 
specific direction was contained in para 3 of 
the Order that copies of the said order should 


be exhibited on the Notice Boards in the 
Head Office of the BRO, all the Regional 
Offices as well as in the Rationing Offices, 
and the signatures of all the employees work- 
ing in the respective offices should be taken in 
a separate copy of the order which should be 
kept on the record of the respective offices. 
It was further ordered that a report to the 
effect that the Gradation List had been 
brought to the notice of all the persons con- 
cerned should be forwarded to the Assistant 
Controller of Rationing (EST), Head Office 
z T personal name on or before June 10, 


12. Subsequently, a final Gradation List 
as on April 1, 1968 was also published with 
a similar direction for bringing it to the 
notice of all the persons borne on the estab- 
lishment of the BRO. Still later, on April 9, 
1973, another provisional Gradation List of 
Rationing Inspectors, Senior Clerks and De- 
puty Accountants as on April 1, 1972 was 
published with a like direction that it should 
be brought to the notice of all the persons 
borne on their establishment. 


13. By Resolution dated March 1, 1974, 
the Government of Maharashtra took note 
of the fact that during the course of the pre- 
vious few years a number of candidates who 
had not been selected by the Public Service 
Commission had come to be recruited tem- 
porarily to the posts of Clerks, Typists, Steno- 
graphers, Assistants, etc. pending allotment of 
candidates selected by the Public Service 
Commission, and it was directed that since 
many of such temporary employees had put 
in several years of service, they may be_re- 
tained in Government service without being 
replaced by candidates selected by the Public 
Service Commission, provided they fulfilled 
the following two conditions: 


“(1} The non-P. S.C. persons concerned 
should have the minimum educational qualifi- 


. cations prescribed for the posts to which they 


were appointed. 
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(2) They were within the age-limits pre- 
scribed for appointment to the respective 
posts held by them at the time of their - in- 
itial appointment to such posts.” 

It was also specified in the Resolution that 
the benefit. of such retention in service would 
be. applicable only to the non-P. S. C. per- 
sons, who were recruited in various Govern- 
ment. Offices prior to January 1, 1971 and 


were in service on the date of issue of the | 


said order. Further, the Resolution contain- 
ed a clear stipulation that the seniority of 
such non-P. S. C. persons on whom the 
benefit of continuance of service was thereby 
conferred was to be fixed only with reference 
to the date of issuance of the said Resolu- 
tion, with the consequence that P, S. C. 
selected candidates who were already working 
in the various Departments or Offices prior 
to the said-date were all to be treated as 
- seniors in relation to the non-P. S. C.. per- 
sons covered by the said Resolution. , 


14. On November 18, 1975, a provisional 
Gradation List of Rationing Inspectors, 
Senior Clerks and Deputy Accountants of the 
BRO as on April 1, 1974 was published on a 
combined application of the seniority princi- 
‘ples laid down by the BRO in the Rules 
dated March 22, 1968 and those laid down 
in the Resolution dated March 1, 1974 con- 


cerning the non-P. S. C. candidates who 7 


were granted the benefit’ of retention in ser- 
vice under the said Resolution. A similar 
Gradation List of Assistant Rationing Offi- 
cers/Junior Accountants of the BRO as on 
April 1, 1974 was also published by the Con- 
troller of Rationing on November 27, 1975. 


15. On Jan. 31, 1976, respondents Nos. 1 
to 22 herein who were directly recruited in 
the former CFD as Supply Inspectors and 
bad been subsequently absorbed in the BRO 


in the category of . Rationing Inspectors/ - 


Senior Clerks/Deputy Accountants, filed a 
Writ Petition under Art. 226 of the Constitu- 
tion in the High Court of Bombay — Misc. 
Petition No. 166/76 — challenging the lega- 
lity and validity of the aforementioned two 
Gradation Lists dated Nov, 18, 1975 and 
Nov. 21, 1975. Whe main contention put 
- forward by them in the writ petition was that 
the impugned lists were violative of Arts. 14 
and. 16 of the Constitution, inasmuch as, 
firstly, the State Government and the Con- 
troller had given a go-by to the normal rule 
of fixation of seniority according to the daté 
of appointment to the post, and secondly, 
unequals had been treated as equals while 
fixing the seniority inasmuch as the period of 
service rendered by the employees in the 
clerical cadre had been reckoned and equated 
=> 
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spector’s cadre. Another plea taken in the 
writ petition was that the seniority of the 
writ petitioners has been made to depend 
upon an uncertain factor, namely, the seni- 


-ority of persons who get promoted to the 
- cadre of Rationing Inspectors/Seniog Clerks 


etc, from time to time and this rule which 
kept the question of seniority of employees. 
in a state of flux for all time to come was 
grossly arbitrary and unreasonable. 


16. Respondents 1 to 3 in the writ peti- 
tion were the State of Maharashtra, the Con- 
troller of Rationing and the Under Secretary 
to the Government of Maharashtra, Food and- 
Supply Department, respectively. One hundred 
and sixty-two employees working in the BRO 
in different categories of posts were implead- 
ed as respondents Nos. 4 to 165 on the 
ground that they were likely to be affected 
in case the relief claimed by the writ peti- 
tioners were granted by the High Court. The 
respondents raised a preliminary objection 
before the High Court that the main attack 
levelled in the petition being against the vali- 
dity of the Government Resolution dated 
March 22, 1968, the writ petition filed after 
the lapse of more than seven years since the 
passing of the impugned Resolution was liable 
to be dismissed on the ground of delay and 
laches. It was pointed out that on the basis 
of the impugned Resolution, the provisional 
Gradation List had been published on May 
28, 1971 showing the seniority of personnel 
in the BRO as on April 1, 1968 and it had 
been specifically stated in the saič gradation 


‘list that it had been drawn up on the basis 


of the principles laid down in the impugned 
Government Resolution dated. March 22, 
1968. Whe said list had been circulated to ` 
all the Offices attached to the BRO and | 
signatures of all the personnel working in the 
different Offices had been taken in token of 
their having seen the list. The respondents 
stressed before the High Court the fact that 
even though objections had been invited 
against the provisional Gradation List, none 
of the petitioners had filed any objections. 
Subsequently, a final Gradation List was 
published on Nov. 23, 1972, which was also 
brought to the. notice of the personnel work- 
ing in the BRO. Reliance was also placed 
by the respondents on the fact that the se- 
cond provisional Gradation List based on 
the impugned Resolution of 1968 was pub- 
lished on April 9, 1973 showing the seniority 
of personnel working in the BRO as on 
April 1, 1972 and though writ petitioners 1 
to 3 filed certain objections against the said 
list long after the date fixed for the receipt 
ef such objections, no contention has been 
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taken therein objecting to the seniority prin- 
ciples laid down in the Government Resolu- 
tion of 1968. Whe objections raised by writ 
- petitioners 1 to 3 were rejected by the Con- 
troller of Rationing as per his communica~ 
tions dated Dec. 6, 1973 and Dec. 19, 1973. 
Even thereafter, no steps were taken by the 
petitioners to challenge the validity of the 
principles laid down in the Government Re- 
solution. It was urged by the respondents 
before the High Court that in view of the 


aforesaid conduct of the petitioners, it was 


not legally open to them to raise a challenge 
against the said Resolution in the writ peti- 
tion filed after eight years and thereby upset 
the seniority position of personnel which had 
become settled during the course of the 
period of eight years and disrupt rights which 
have become vested in others by virtue of 
the various postings and promotions that 
have taken place in the meantime. 


17. On the merits, the respondents con- 
tended before the High Court that the BRO 
being a newly constituted Organisation with 
its personnel drawn from different sources, it 
was perfectly open to the State Government 
to lay down the principles to be applied fop 
the determination of inter se seniority of the 
members of the staff belonging to the different 
categories. Since the new Department was to 
consist of “mérged Government servants” 
who were absorbed from the CFD, “released 
Government servants” drawn on deputation 
` from other departments and also direct re- 


cruits, it was necessary to evolve some fair 


and reasonable principle for the fixation of 
the inter se seniority of the integrated per- 
sonnel in the different categories. The respon- 
dents submitted before the High Court that, 
viewed in the context of the relevant facts 
and circumstances, the principles laid down 
in the impugned Resolution were perfectly 
reasonable and that the challenge levelled by 
the petitioners against the said Resolution and 
the Gradation Lists dated Nov, 18, 1975 and 
Nov. 27, 1975 on the ground of alleged viola- 
tion of Arts. 14 and 16 of the Constitution 
was wholly devoid of merit. 


18. The writ petition was heard by a 
learned single Judge of the High .Court and 
by judgment: dated Sept. 11, 1979, the peti- 
tion was allowed and-Cls. (a) and (c) of R. 4 
and the proviso to R. 7 of the impugned 
Government Resolution dated March 22, 
1968 were struck down on the ground that 
they were violative of. Arts. 14 and 16 of 
the Constitution. The Gradation Lists dated 
Nov. 18, 1975 and Nov. 27, 1975 were also 
quashed by the learned Judge, and the first 
respondent — State of Maharashtra — was 
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directed to prepare a fresh seniority list with- 
out taking into consideration the aforesaid 
provisions of the impugned Government Re- 
solution dated March 22, 1968 which had 
been struck down and to give consequential 
benefits to the writ petitioners, including in- 
crements, promotions etc. 

19. The preliminary objection on the 
ground of laches and delay, raised by the 
respondents before the High Court, was over- 


ruled by the learned single Judge by stating, ` 


firstly, that the law with respect to laches did 
not lay down any obligation on the Court to 
refuse to grant reliefs merely because there 
was a lapse of time since the cause of action 
arose and since the challenge against the 
Government Resolution was based on the 
contention that the fundamental rights of the 
petitioners under Arts. 14 and 16 of the Con- 
stitution were violated, it was not open to 
the Court’ to shut out the petitioners from 
putting forward their challenge against the 
rules on the ground of delay or laches since 
such course would tantamount to “condoning 
the continuance of invalid rules or statutes”. 
The second reason stated by the learned 
Judge for overruling the preliminary objec- 
tion was that beyond making a vague state- 
ment that the seniority list of Nov. 23, 1972 
showing the placement of the officers as on 
April 1, 1968 had been since followed and 
promotions made on that basis, no factual 
data had been placed before the High Court 
by the respondents “to show the extent of 
such promotions and the manner in which 
the promotees would be affected if the re- 
lief was granted to the petitioners”, A further 
ground mentioned by the learned Judge for 
rejecting the preliminary objection put for- 
ward on the ground of delay is that by re- 
ason of the Resolution dated March 1, 1974 
passed by the State Government directing 
that all temporary employees in the clerical 
cadre, who had been recruited prior to Jan. 1, 
1971 without insistence on the passing of the 
Public Service Commission examination, may 
be regularly absorbed in service with effect 
from March 1, 1974 subject to the conditions 
mentioned therein, the final Gradation List 
of personnel in the BRO published on Nov. 
23, 1972 has inevitably been upset and hence 
it cannot be said that any rights have ac- 
crued to such of the employees in the BRO 
who were assigned ranks above the writ peti- 
tioners in the impugned seniority list, so as 
to entitle them to put forward the objection 
based on laches and delay. 

20. We may also briefly set out the re- 
asons mentioned by the learned Judge in 
support of his conclusion that Cis. (a) and 
(e) of R. 4 and proviso to R. 7 of the Gov- 
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ernment Resolution dated March 22, 1968 
offend Arts. 14 and 16 of the Constitution. 
Firstly, it is stated by the learned Judge that 
since the petitioners had been directly recruit- 
ed as Supply Inspectors in the former CFD, 
they were in the position of direct recruits to 
the cadre of Rationing Inspectors in the BRO 
and the provision contained in the impugned 
rules for assignment of deemed dates to the 
promotees coming from other departments on 
the basis of their continuous service in the 
clerical cadre minus two years is against 
“the normal rule which determines the seni- 
ority on the basis of the dates of appoint- 
ment to the post”. According to the learned 
Judge, any departure from the “normal rule” 
mentioned by him must be justified by 
rational, relevant and cogent reasons and 
since there was no material “to justify the 
enactment of the said abnormal rule for de- 
termining seniority” either in the impugned 
Resolution itself or in the return filed on be- 
half of the State, the provisions contained in 
_ the impugned rules had to be struck down 
on the ground of infringement of Arts. 14 
and 16 of the Constitution, The second re- 
ason stated by the learned Judge is that there 
is an inherent fallacy in the attempt made 
by the impugned rules to equate the post of 
Supply Inspector in the CFD to the posts in 
clerical cadres in other departments and the 
impugned rules in so far as they provide for 
the fixation of inter se seniority of Ration- 
ing Inspectors/Senior Clerks/Deputy Ac- 
countants in the BRO by giving credit to the 
service rendered by the “released Government 
servants” in the clerical cadre in their parent 
departments subject to a deduction of two 
years therefrom is violative of Arts. 14 and 
16. In the opinion of the learned Judge, it 
was not legally open to the Government, 
while laying down rules for fixation of seni- 
ority in the category of Rationing Inspectors/ 
Senior Clerks, to make a provision for taking 
into consideration any service rendered by the 
deputationisis in the lower post of Clerk and 
that by itself spells out discrimination. The 
learned Judge has expressed the view that in 
treating a clerk with two years’ service on a 
par with the Supply Inspector of the CFD, 
the impugned Resolution has treated unequals 
as equals and thereby committed a clear 
breach of provisions of Arts. 14 and 16 of 
the Constitution. Lastly, it was held by the 
learned Judge that, since under the provisions 
of the impugned Resolution the deemed date 
of appointment of a promotee depends upon 
two factors, namely, his inter se seniority 
amongst the persons who have been promot- 
ed from his department and his continuous 


service in the clerical cadre minus two years, 
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it is inevitable. that whenever a person from 
some other department is taken on promotion 
to the BRO, the deemed date of appoint- 
ment of persons drawn earlier from the same 
department is likely to get altered and since 
in consequence thereof the deemed dates of 
the direct recruits will also undergo a change, 
the seniority of the direct recruits is made 
dependent on uncertain events which has no 
reasonable nexus with the object and pur- 
pose of the rules and the rule has therefore 
to be struck down as arbitrary and violative 
of the’ principles of equality of opportunity 
euueined in Arts, 14 and 16 of the Constitu- 
ion. 


21. Twenty nine persons belonging to the 
category of “released Government servants” 
who are amongst the respondents in the writ 
petition and whose seniority ete., were ad-~ 
versely affected by the decision rendered by 
the learned single Judge, preferred a Letters 
Patent Appeal before a Division Bench of 
the High Court, but that appeal was dismis- 
sed in limine by the Division Bench, and 
hence they have filed this appeal in this 
Court after obtaining special leave. 


22. After giving our anxious consideration 
to the arguments addressed by counsel ap- 
pearing on both sides, we have unhesitat- 
ingly come to-the conclusion that the view 
expressed by the High Court that Cls. (a) 
and (c) of R. 4 and the proviso to R. 7 of 
the impugned Government Resolution dated 
March 22, 1968 are violative of the provisions 
of Arts. 14 and 16 of the Constitution, is un- 
sustainable in Jaw and that the direction 
given by the High Court to the State Gov- 
ernment to prepare a fresh seniority list with- 
out taking into consideration th2 aforesaid 
provisions of the impugned Government Re- 
solution and to give to the writ petitioners 
consequential benefits, including promotions 
and the emoluments on the basis of such re- 
vised seniority gradation list was mot called 
for. We are also of opinion that the High 
Court was wrong in overruling the preli- 
minary objection raised before it by the pre- 
sent appellants that the writ petition in so far 
it sought to challenge the legality of the 
Government Resolution dated March 22, 
1968, was highly belated and was liable to 
be dismissed on the ground of laches and 
delay. ; 


23. Whe chalenge in the writ petition was 
directed mainly against the Government Re- 
solution dated March 22, 1968, whieh laid 
down the principles for determining the inter 
so echiority of personnel appointed in the dif- 


z ferent categories of posts in the newly con- 


stituted BRO. It may be assumed that the 
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principles enunciated in the said Resolution 
did not come to the knowledge of the peti- 
tioners and other employees of the BRO im- 
mediately after the Resolution was passed by 
the State Government. But in implementa- 
tion of those principles a provisional grada- 
tion list of Rationing Inspectors/Senior 
clerks/Deputy Accountants of the BRO as 
on April 1, 1968 was drawn up and issued 
by the Controller of Rationing on May 28, 
1971. Para 3 of the Order dated May 28, 
1971 whereunder the said gradation list was 
issued contained a specific direction to all 
the Deputy Controllers of Rationing in the 
Head Office and also in the regions and to 
the Rationing Offices, to exhibit one copy of 
the gradation list together with a copy of 
the said Order whereunder the list was issued 
on their respective Office Boards, use another 
copy for obtaining signatures of all the per- 
sons who were still borne on the establish- 
ment of the BRO and keep the third copy 
for the office record. It was directed in the 
same para that “it should be seen that all the 
persons working in this Organisation, includ- 
ing those on leave or under suspension or re- 
tired, are informed of their seniority and 
rank and their signatures obtained in token 
thereof”. In the absence of any acceptable 
evidence to the contrary, it is legitimate to 
presume that the said direction had been 
duly carried and that the provisional grada- 
tion list and the order dated May 28, 1971 
had been duly brought to the notice of all the 
personnel belonging te the concerned cate- 
gories then working in the BRO. It is im- 
portant to notice that in the first part of the 
aforesaid Order dt, May 28, 1971, it had been 
expressly mentioned that the provisional grada- 
tion list had been drawn up in accordance 
with the seniority principles enunciated in the 
Government Resolution dated March 22, 
1968. Para 2 of the said Order also con- 
tained a brief summary of the -principles on 
which the gradation list had been drawn up. 
In para 5 of the Order, it was stated that it 
was open to the persons whose names were 
included in the gradation list to make re- 
presentations about the fixation of their seni- 
ority on or before June 21, 1971, and that 
representations received thereafter will not 
be entertained on any account. It is to be 
remembered in this context that the BRO is 
a small Organisation functioning only.in the 
city of Bombay. Since copies of the Order 
dated May 28, 1971 and the provisional 
gradation list had been circulated in the Head 
Office, the Regional Offices and all the 
Rationing Offices of the BRO and also shown 
individually to all the members of the staff 
working in the different offices, the writ peti- 
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tioners must be taken to have become fully 
aware of the principles laid down in the 
Government Resolution dated March 22, 
1968 at least when the provisional gradation 
list dated May 28, 1968 was so published and 
circulated. None of the writ petitioners, 
however, preferred any objection against their 
ranking in the said provisional gradation list. 
On Noy. 23, 1972, a final gradation list of 
Rationing Inspectors/Senior Clerks/Dy. Ac- 
countants of the BRO as on April 1, 1968 
was published with directions for bringing 
the said list also to the notice of all the per- 
sons borne on the concerned categories of 
the Organisation. Even after the circulation 
of the said list, the writ petitioners did not 
file any objections against the ranking given 
to them in the said list, which was based on 
the principles enunciated in the Government 
Resolution dated March 22, 1968, nor did 
they take any steps whatever to challenge any 
constitutional validity of those principles. 


24. Subsequently, another provisional 
gradation list of Rationing Inspectors/Senior 
Clerks/Dy. Accountants as on April 1, 1972 
was published by the Controller of Ration- 
ing on April 9, 1973. In that list also, it was 
expressly mentioned that it had been drawn 
up in accordance with the seniority principles 
enunciated in the Government Resolution 
dated March 22, 1968. This list was ad- 
mittedly brought to the knowledge of the 
petitioners and the other personnel working in 
the concerned categories in the BRO. In the 
Order dated April 9, 1973, whereunder the 
said list was issued, it had been specified that 
representations against the seniority and rank- 
ing should be submitted to the Controller of 
Rationing on or before May 1, 1973 and that 
thereafter no representations would be enter- 
tained on any account. The writ petitioners 
did not file any objections within the said 
period. However, writ petitioners 1 to 3 sub- 
mitted certain written representations to the 
Controller of Rationing in Nov., 1973, con- 
tending that the “deemed dates” assigned to 
them in the gradation list were incorrect. 
Even in those representations, no objection 
was raised against the principles for de- 
termination of seniority enunciated in the 
Government Resolution of 1968, and there 
was no protest whatever against the provi- 
sion made in the said Resolution for fixation 
of the seniority of “released Government ser- 
vants” by giving them credit for the length 
of regular service put in by them as Clerks 
in other departments minus two years. The 
representations filed by petitioners 1 to 3 
were rejected by the Controller of Rationing 
by orders passed in Dec., 1973, wherein it 
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was stated that the seniority and ranking as- 
signed to them in the provisional gradation 
list could not be altered in view of the provi- 
sions contained in R. 4 (a) and the proviso to 
R. 7 of tbe Rules laid down in the Govern- 
ment Resolution of 1968. If the petitioners 
desired to challenge the constitutionality of 
- Rules contained in the Government Resolu- 
tion dated Nov. 22, 1968, they should have 
woken up at least when they received. the 
aforesaid replies from the Controller of 
Rationing and approached the Court for 
_ appropriate relief within a reasonable time 
thereafter. No such action was taken by 
them and all that they did was merely to 
address some further representations to the 
Secretary, Food & Civil Supply Department 
reiterating the request made by them before 
the Controller of Rationing for alteration of 
their “deemed dates”. Writ petitioners 11 
and 12 are also seen to have submitted some 
belated representations against the provi- 
sional gradation list complaining that the 
“deemed dates” assigned to them were in- 
correct. In those representations also there 
was no protest or objection raised against 
the principles laid down in the Government 
Resolution dated Nov. 22, 1968. 

25. On March 1, 1974, the Government 
of Maharashtra passed a resolution directing 
that non-PSC persons who were employed 
in the Ministerial posts, namely, Clerks, 
Typists, Clerks-typists, Steno-typists and- 
Stenographers in the Secretariat Depart- 
ments and various Government Offices in 


Greater Bombay, prior to Jan. 1, 1971, and. 


who were in the service of Government on 
the date of the issue of the said order, should 
continue in Government service without be- 
ing replaced by the candidates selected by 
the Maharashtra Public Service Commission, 
provided they possessed the minimum edu- 
cational qualifications prescribed for the 
post to which they were appointed and they 
were also within the age limits prescribed 
for appointment to the respective. posts held 
by them at the time of their initial appoint- 
ment to such posts. It was made very clear 
in para 4 of the said order that the senio- 
rity of the non-PSC persons on whom the 
benefit of permanent absorption in service 
was conferred thereunder was to be fixed 
only with reference to the date of the said 
order and that all the Public Service Com- 
- mission selected candidates who were work- 
ing in the various departments/offices prior 
to the date of the said resolution would be 
treated as seniors in relation to the non=- 
PSC persons covered by the said order. It 
is manifest that this order did not in any 
way affect the inter se seniority between the 
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writ petitioners and the released government 
servants drafted to the BRO from other 
Government departments wherein they had 
been holding posts on a regular basis after 
having passed the Public Service Commis- 
sion Examination. It ig also worthy of 
note that the Government Resolution of 
1974 was a general order applicable ' to all 
the non-PSC personnel functioning on a 
temporary or ad hoc basis in the Secre« 
tariat as well as the various departments of 
the State Government and except as indi- 
cated above it did not have any special ap- 
plicability to the BRO. 


26. On Nov. 18, 1975, another provisional 
gtadation list of Rationing Inspectors/Senior 
Clerks/Deputy Accountants of the BRO as 
on April 1, 1974 was published by the Con- 
troller of Rationing. “Representations were 
filed by writ petitioners 1 to 3 objecting to 
the ranking assigned to them im the said 
provisional] gradation list and it was only 
in those representations that an objection 
was specifically taken by them for the’ first 
time that the “released” personnel from 
other departments who had been appointed 
in the cadre of Rationing Inspectors in the 
BRO should not be assigned seniority over 
them since those persons had been working 
in their parent cepartments only in the 
capacity of Clerks. Whe representation of 
writ petitioner 1 was filed on Dec. 3, 1975 
while those of writ petitioners 2 and 3 on 
Nov. 27, 1975 and Dec. 9, 1975. Shortly 
thereafter, the petitioners approached the. 
High Court by filing the writ petition on- 
Jan. 31, 1976. 


Zi. The view expressed by the learned 
single Judge of the High Court that a writ 
petition filed under Art. 226 of the Consti- 
tution, seeking redress on the ground of al- 
leged infringement of fundamental rights 
cannot be dismissed by the Court on the 


-ground of laches, under any circumstances, 


is inconsistent with the pronouncement of 
this Court on the subject and cannot be ac- 
cepted as correct or sound, 


28. In Trilokchand Motichand v. H. B. 
Munshi, (1969) 2 SCR 824 at pp. 835, 836, 
853-855 : (AIR 1970 SC 898 at pp. 914, 915, 
916), this Court had occasion to deal with 
a contention that the right to move the 
Supreme Court under Art. 32 of the Consti- 
tution, being a fundamental right, a writ 
petition filed in the Supreme Court under 
the said provision cannot be dismissed on 
the ground of delay or laches, since such a 


- course would amount to a denial of a fun- 


damental right. Repelling the said 


ment, Mitter, J. observed thus: 


argu- 


1982 .. 


“J cannot however’ find any merit in the 
contention’ ‘that because there is an invasion 
of'a fundamental right of a citizen he can 
be allowed to come to this Court, no mat- 
ter how long after the infraction of hbis 
right he applies for relief. ‘The Constitu- 
tion is silént on this point; nor is there any 
statute of limitation expressly applicable, 
but nevertheless, on ‘grounds of public 
policy I would hold that this Court should 


not lend its aid to a litigant even under Arti- 


cle 32 of the Constitution in case of an in- 


ordinate delay in asking for relief and the 


question of delay ought normally to be 
measured by the periods fixed for the insti- 
tution of suits under the Limitation Acts. 
The Limitation Acts do not in terms ap- 
ply to claims against the State in respect of 
violation of fundamental rights. A person 
complaining of infraction of any such rights 
has one of three courses open to him. He 
can either make an application under Arti- 
cle 226 of the Constitution to a High Court 
or he can make an application to this Court 
under Art. 32 of the Constitution, or he can 
file a suit. asking for appropriate reliefs. 
The: decisions of various High Courts in 
India have firmly laid down that in the mat- 
ter of the issue of a writ under Art. 226 
the Courts have a discretion and may in 
suitable cases refuse to give relief to the 
person approaching it even though on the 
merits the applicant has a substantial com- 
plaint as regards violation of fundamental 
rights. 
not apply, the Courts have refused to give 
relief in cases of long or unreasonable delay. 
As.noted above in  Bhailal Bhai’s_ case, 
(1964) 6 SCR 261: (AIR 1964 SC 1006), it 
was. observed that the “maximum period 
fixed by the legislature as the time within 
which. the relief by a suit in a Civil Court 
must be brought may ordinarily be taken 


to be a reasonable standard by which delay 


in seeking remedy under Art; 226 can be 
measured”. On the question of delay,- we 
see no reason to hold that a different 
ought: to be applied when a party comes to 
this Court under Art. 32 from one appli- 
cable to applications under Art. 226. . : 
- In my view, a claim -based ‘on the in- 
fraction of .fundamental rights ought not to 
be entertained if made beyond the period 
fixed by. the Limitation Act for the enforce- 
ment of. the right by way’ of suit- While 
not holding that the: Limitation: Act -applies 
in terms,.I am of the view- that ordinarily 
the period fixed by the Limitation Act should 
be taken:to bea true measure of the’ time 
Within. which a person- caw. be- allowed to 
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Taise a plea successfully under Art. 32 of 
the Constitution.” 

To the same effect are the following obser- 
vations of Sikri, J. in his separate judgment 
in the same case (at p. 904 of AIR): 

` “A delay of 12 years or 6 would make a 
Strange bed-fellow with a direction or order 
or writ in the nature of mandamus, certi- 
orari and prohibition. Bearing in mind the 
history of these writs I cannot believe that 
the Constituent Assembly had the intention 
that five Judges of this Court should sit 
together to enforce a fundamental right at 
the instance of a person, who.had without 
any reasonable explanation slept over his 
rights for 6 or 12 years. The history of 
these writs both in England and the U.S.A. 
convinces me that the underlying idea of 
the Constitution was to provide an expediti- 
ous and authoritative remedy against the in- 
roads of the State. If a claim is barred 
under the Limitation Act, unless there are 
exceptional circumstances, prima facie it is 
a stale claim and should not be entertained 
by this Court. But even if it is not barred 
under the Indian Limitation Act, it may not 
be entertained by this Court if on the facts 
of the case there is unreasonable delay. 


It is said that if this was the pratice the 
guarantee of Art, 32 would be destroyed. 
But the article nowhere says that-a petition, 
howsoever late, should be entertained and a 
writ or order or direction granted, howso- 
ever remote the date of infringement of the 
fundamental right. In practice this Court 
has not been entertaining stale claims by 
persons who have slept over their rights.” 
In Rabindra Nath Bose v. Union of India, 
(1970) 2 SCR 697 . at pp. 711-712 : (AIR 
1970 SC 410 at pp. 477, 478), the identical 
question again came up to be considered by 
this Court, and Sikri, J. speaking on behalf 
of the Constitution Bench, said this :— 


“But in so far as the attack is based on 
the 1952 Seniority Rules, it must fail on 
another ground. The ground being that 
this petition under Art. 32 of the Constitu- 
tion has, been brought about 15 years afteg 
the 1952 Rules were promulgated and effect 
given to them in the Seniority List prepared 
on August 1, 1953. Learned counsel for the 
petitioners: says that this Court has no dis- 
cretion and cannot dismiss the petition under 
Article 32 on the ground that it has been 
brought after inordinate delay. We are un- 
able to accept-this contention. 


` The ‘learned counsel for the -petitioners 
strongly urges that the decision of this Court 


X Pees CAI _ in M/s. Tilokchand Motichand’s case, (1969) 
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} SCC 110: (AIR 1970 SC 898) needs review. 
But after carefully considering the matter, 
we are of the view that no relief should be 
given to petitioners who, without any reason- 
able explanation, approach this Court under 
Article 32. of the Constitution. after inordi- 
nate delay. The highest Court in this land 


has been given Original Jurisdiction to en- 


tertain petitions under Art. 32 of the Con- 
stitution. It could not have been the inten- 
tion that this Court would go into stale 
demands after a lapse of years. 


It is said that Art, 32 is itself a guaran- 
teed right. So it is, but it does not follow 
from this that it was the intention of the 
Constitution makers that this Court should 
discard all principles and grant relief in 
petitions filed after inordinate delay. 

We are not anxious to throw out petitions 

on this ground, but we must administer 
justice in accordance with law and princi- 
ples of equity, justice and good conscience. 
It would be unjust to deprive the respon- 
dents of the rights which have accrued to 
them. Each person ought to be entitled to 
sit back and consider that his appointment 
and promotion effected a long time ago 
would not be set aside after the lapse of a 
number of years.” 
The same position was reiterated by this 
Court in Malcom Lawrence Cecil D’Souza 
v. Union of India, (1976) 1 SCC 599 at 
_ p. 602: (AIR 1975 SC 1269 at p. 1272), and 
again in a very recent pronouncement of 
this Court in S. S. Moghe v. Union of India 
(1981) 3 SCC 271 at p. 292:(AIR 1981 SC 
1495 at p. 1508). We may usefully extract 
. the following observations contained in para- 
graph 23 of the judgment of this Court in 
the last mentioned case: 


“At this stage, it will be convenient to 
first dispose of the contentions urged by 
the petitioners, against the validity of the 
promotions given to respondents 8 to 67 
during the period between 1968 and 1975. 
In our opinion, the challenge raised by the 
petitioners against those promotions is liable 
to be rejected on the preliminary ground 
that it is most highly belated. No valid ex- 
planation is forthcoming from the peti- 
tioners as to why they did not approach 
this Court within a reasonable time after 
those promotions were made, in case they 
really did feel aggrieved by the said action 
of the Department. This writ petition has 
been filed only in the year 1979, and after 
such a long lapse of time the petitioners 
cannot be permitted to assail before this 
Court the promotions 


during the years 1968 to 1975. A party 
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the cause of action arises and if 


that were effected: 


ALR.. 


seeking the intervention and aid of this 
Court under Art. 32 of the Const‘tution for 
enforcement of his fundamente] rights, 
should exercise due diligence and approach 
this Court within a reasonable time after 
there has 
been undue delay or laches on his ‘part, this 
Court has the undoubted discretion to deny 
him relief (see Rabindra Nath Bose v. 
Union of India, (1970) 2 SCR 697:(AIR 
1970 SC 470)).” 


25. The Government Resolution of 
March 22, 1968 must have come to the 
knowledge of the writ petitioners at least 
when the provisional seniority list dated 
May 28,~1971 was circulated amongst the 
staff of the BRO. Thereafter, in Nov. 1972, 
a final Gradation List of Rationing In- 
Spectors/Senior Clerks/Deputy Accountants 
of the BRO as on April 1, 1968 had been 
published and the said list was circulated to 
all the members borne on the concerned 
categories of the organisation. It was ex- 
pressly stated in both the aforesaid lists 
that the ranking of personnel had been ef- 
fected in accordance: with the principles laid 
down in the Government Resolution dated 
March 22, 1968. The writ petitiorers did 
not file any objections against the provi- 
sional list despite representations having been 
invited, nor did they take any steps to ques- 
tion the validity of the final gradation 
list or the seniority principles laid down in 
the Government Resolution of 1968, on the 
basis of which the said list had teen pre- 
pared. 

30. Still later, in April 1973, another 
provisional Gradation List of personnel 
working in the aforesaid categories was pub- 
lished by the Controller of Rationing and 
the said list, which was also drawn up in 
accordance with the seniority principles en- 
unciated in the Government Resolution of 
March 22, 1968, had been admittedly 
brought to the knowledge of the writ peti- 
tioners. They did not file any objections 
against the: said list within the time pre- 
scribed. And what is more significant is 
that even in the earlier representations filed. 
by writ petitioners 1 to 3, which they filed 
in Nov. 1973, no objection or protest was 
taised by them against the principles. for 
determination of seniority laid down. in the. 
Government Resolution of 1968. The Con- 
troller of Rationing informed writ peti- 
tioners 1 to 3: in Dec. 1973 itself that the 
representations. stood’ rejected since the 
seniority and rank assigned to them: im the 
provisional Gradation List were in strict 
conformity with the principles laid down: in 
the Government. Resolution of 1968: Even 
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‘thereafter, the petitioners did not wake up 
cand it was only on Jan. 31, 1976 that they 
approached the High Court by filing the 
present writ petition out of which this ap- 
peal has arisen seeking to quash the Gov- 
‘ernment Resolution of 1968 and the -Grada- 
tion Lists of Nov, 18, 1975 and Nov. 27, 
1975. The petitioners have not furnished 
any valid explanation whatever for  the- in- 
ordinate delay on their part in approaching 
the Court with the challenge against the 
seniority principles laid down in the Gov- 
ernment Resolution of 1968. As _ already 
indicated by us, the fact that the Govern- 
tment had subsequently passed a Resolution 
dated March 1, 1974 directing the regularisa- 
tion of the temporary appointments of non- 
PSCs clerical personnel working in Minis- 
terial posts in the different Government De- 
partments in Greater Bombay, has: no rek 
evancy at all in this context of dealing 


with the question of delay and laches on` 


the part of the petitioners in taking steps to 
challenge against the Government Resolu- 
tion of 1968. The inter se seniority between 
the petitioners and the other personnel regu- 
larly absorbed: in the BRO who have come 
over to the BRO as “released Government 
servants” ‘is not in any way ‘affected by the 
said Government Resolution of April 1, 
1974, inasmuch as it has been expressly 
made clear .therein that ‘the temporary per- 


sonnel who are entitled to the benefit of re-. 


gularisation thereunder were ‘to be assigned 
seniority only on the basis that regular ap- 
pointments were effected on the date of 
issue of ‘the said order. The learned single 
‘Judge of the High Court was, therefore, 
{clearly in error in thinking that the passing 
{of the Government ‘Resolution of 1974 fur- 
‘nished a fresh cause of action for the peti- 
itioners for -agitating their contentions regard- 
ing the invalidity of the Government Reso- 
“Tution of 1968. We are unable to appre- 
-ciate ‘the further reason stated by ‘the learn- 
ed single Judge, that the respondents ‘had 
not placed on record any factual data to 
show ‘the extent of promotions made :on the 
-basis of the seniority list of 1972 and ‘the 
‘manner in which the -promotees would be 
affected if the relief was granted to the writ 
‘petitioners, -and the same we find to be 
‘based ‘on a totally incorrect approach. It is 
to be noticed that there was no dispute be- 
fore the High Court that from the date of 
‘publication of the -provisional list of May 
28, 1971, which was ‘expressly based on the 
‘principles laid down in the ‘Government Re- 
solution of 1968, :the ‘seniority and rank of 
‘all the personnel in -concerned -categeries 
‘had been ‘fixed in accordance ‘with ‘the prin- 
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‘ciples laid down in the impugned Resolution. 
In the counter-affidavits filed in the High 
Court on behalf of the State Government 
and the Controller of Rationing as well as 
in the affidavits filed by the other respon- 
dents, it had been specifically averred that 
innumerable promotions had been made 
during the period of six years on the basis 
of seniority as fixed in accordance with the 
impugned rules and many officers had gone 
up by two or three stages as a result of 
such promotions. Further, there ig the 
clinching fact that the writ petitioners them- 
selves had impleaded as many as 162 offi- 
cers as respondents on the ground that they. 
were all likely to be affected in case the 
reliefs claimed in the writ petition were 
granted. In these circumstances, we consider 
that the High Court was wrong in overrul- 
ing the preliminary objection raised by the 
respondents before it, that the writ petition 
should be dismissed on the preliminary 
ground of delay and laches, inasmuch as it 
Seeks ‘to -disrupt the vested rights regarding 
‘the seniority, rank and promotions which 
chad accrued to a large number of respon- 
dents during the period of eight years that 
had intervened between the passing of the 
impugned Resolution and the itstitution of 
the writ petition. We would accordingly 
hold that the challenge raised by the peti- 
fioners against the seniority principles 
down in the Government Resolution. of 
‘March 22, 1968 ought to have been rejected 
‘by the High Court on the ground of delay 
and laches and the writ petition in so far 
as it related to the prayer for quashing the 
said -Government Resolution should have 
ibeen dismissed. 


31. On the merits also, we do not find 
any substance in the attack levelled by the 
petitioners against the legality and validity 
‘of the seniority principles laid down in the 


“impugned Government Resolution of March 


22, 1968. , We shail briefly indicate our rea- 
sons. for > reaching ‘this conclusion. The 
BRO was a totally new Department which 
was constituted on March 1, 1966 pursuant 
to the Government Resolution dated Feb. 
11, 1966. Under the said Resolution, it was 
directed that the staff for manning the new 
organisation should consist of : 


{a) the skeleton staff already 
under an earlier Government 
dated Oct, 21, 1965 for carrying out the 
preliminary work in connection with the 
establishment of the new organisation (BRO); 

{b) the -existing staff under the Controller 
of Foodgrains ‘Distribution, Bombay, con- 
sisting of 384 pests which were to be merg- 


sanctioned 
Resolution 


laid|_ 
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ed with a new Bombay Rationing Office 
(BRO) with effect from March 1, 1966; 


- (c) personnel drawn on deputation from 
other departments of the State Governments; 
and 


' (d) persons directly recruited to the BRO. 
Here is, therefore, a case where the staff for 
manning a new department has been drawn 
from four different sources. In such a 
situation, it was inevitable that some rea- 
sonable principles had to be formulated for 
the determination of the inter se seniority 
of the personnel appointed to work in the 
different categories of posts in the new 
organisation. The entire argument of the 
petitioners is based on an erroneous assump- 
tion that from the very inception they be- 
longed to the BRO and had some vested 
rights with respect to seniority and rank in 
the said organisation. The petitioners who 
were members: of the staff of the CFD were 
taken into the ERO along with the skeleton 
staff appointed under the Government Reso- 
lution dated Oct. 21, 1965 and the “released 
Government servants” etc., as part of the 
single scheme formulated by the Govern- 
ment for the constitution of a new depart- 


ment (BRO). There is, therefore, no sub- 
stance in the contention advanced by the 
writ petitioners that they stood on a sepa- 


_ Tate and superior footing for the purpose of 
‘Seniority etc., in the new organisation. In 
‘this connection, itis relevant to note that the 
writ petitioners were holding the posts of 
Supply Inspectors in the C. F. D. only on the 
-basis of appointments which were purely 
temporary. They had not been recruited 
through the Public Service Commission but 
were given temporary appointments on the 
basis of recommendations made by the 
Employment Exchange and their services 
were terminable at any time without notice. 
Thus the position that existed at the time 
of the formation of the B. R. O. was that 
the writ petitioners were not holding any sub- 
stantive or regular appointments in the CFD 
which itself was only a temporary department. 
In contrast, the deputationists who came over 
to the BRO as “released Government 
servants” were persons who had been hold- 
ing for many years Ministerial posts in other 
Government departments on regular basis 
pursuant to their recruitment by the Public 
Service Commission. Under the impugned 
seniority rules laid down by the Govern- 
ment Resolution dated March 22, 1968, a de- 
putationist (released. Government servant) 
with two years’ regular service as Clerk in 
other Government departments has been 
equated with a Supply Inspector of the 
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CFD and it is on this basis that the 
inter se seniority as- between the erstwhile 
CFD personnel and the “released Govern- 
ment Servants” eppointed to posts of Ration- 
ing Inspectors, Senior Clerks, Deputy Account- 
ants in the ERO is to be reckoned. In 
our opinion, the said equation cannot be re- 
garded as arbitrary or unreasaonable, 
especially when it is viewed in the context of 
the factual background that the Supply In- 
spectors in the CFD were merely tem- 
porary hands whose appointments were of 
a precarious naure and the functions and 
duties performed by them are not shown to 
have been substantially different from those 
discharged by the clerks in other Govt. depts. 
The principle laid down in R. 4 (a) that the 
seniority of “released Government servants” 
and merged Government servants in the 
cadres of Senior Clerks, Rationing Inspectors 
and Deputy Accountants shall be determined 
with reference to dates which shall be fixed 
after deducting two years from the date of 
continuous service whether officiating or 
permanent rendered by them in the cadre of 
clerks, typists etc., appears to our minds to 
be perfectly just and unexceptionable in the 
circumstances of the case. The reasons sarj 
ed by the learned Single Judge of the High 
Court for declaring the aforesaid rule to be 
arbitrary and violative of Art. 16 of the 
Constitution do not appeal to'us as correct 
or sound. Almost the entire reasoning of 
the learned single Judge is based on an as- 


‘sumption that there is an invariable “normal 


rule” that seniority should be determined 
only on the basis of the respective dates of 
appointment to the post and that any depar- 
ture from the said rule will be prima facie 
unreasonable and illegal. The said assump- 
tion is devoid of any legal sanction.. We are 
unable to recognise the existence of any 
such rigid or inflexible rule. It is open to 
the rule-making authority to take a note of 
the relevant circumstances obtaining in rela- 
tion to each department and determine with 
objectivity and fairness what rules should 
govern the inter se seniority and ranking of 
the personnel working in the concerned de- 
partments and the Courts will only insist 
that the rules so formulated should be rea- 
sonable, -just and equitable. Judged by the 
said test of reasonableness and fairness, the 
action taken by the Government in equating 
the clerical personnel which had rendered 
two years regular service in other depart- 
ments with the temporary Supply Inspectors 
of the CFD and in directing as per impugn- 
ed R. 4 (a) that ‘heir inter se senicrity shall 
be determined with reference to the length 


of service calculated on the basis: of the 
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said equation cannot be said to be in any 
way discriminatory or illegal. We are un- 
able to accept as correct the view expressed 
by the learned single Judge of. the High 
Court that “while fixing the seniority in the 
higher post, it is not open to take into con- 
sideration any service rendered in the lower 
post and that by itself spells out discrimina- 
tion”. Firstly, it is not correct to regard 
the post of a regular clerk in the other de- 
partments as lower in grade in relation to 


that of a Supply Inspector in the CFD. 
Further, in S. G. Jaisinghani v. Union of 
India, (1967) 2 SCR 703:(AIR 1967 SC 


1427), this Court has pointed out that in 
the case of recruitment to a` service from 
two different sources and the adjustment of 
seniority between them a preferential treat- 
ment of one source in relation to the other 
can legitimately be sustained on the basis of 
a valid classification, if the differences be- 
tween the two sources has a reasonable rela- 
tion to the nature of the posts to which the 
recruitment is made. In that case, this 


Court upheld the provision contained in the- 


seniority rules of the Income-tax Service, 
whereby a weightage was given to the pro- 
motees by providing that three years of out- 
standing work in Class If will be treated as 
equivalent to two years of probation in 
Class I (Grade ID) Service. 

32. We may also extract, with advantage, 
the following observations of Palekar, J., 
speaking on behalf of the Constitution 
Bench, in Bishan Sarup Gupta v. Union of 
India, (1975) 1 SCR 104 at p. 114: (AIR 
1974 SC 1618 at p. 1625): 


“There is no question in this case. of any 
discrimination being made in a service after 
officers from two sources have been brought 
in one cadre. It is true that seniority is a 
vital element in the matter of promotion 
but that does not mean that allotment of 
seniority by rule, relative to recruitment, in- 
volves any classification for the purposes of 
promotion. The argument that the pro- 
motees and direct recruits became one class 
immediately on entry and, thereafter, there 
could be no classification between them does 
not disclose the correct approach to the pro- 
lem of fixing inter se seniority between them. 
When recruits from two sources have come 
into a service it is essential to fix inter se 
seniority for a proper integration of the 
cadre. Therefore, it is really a case. of 
adjustment of seniority between the recruits 
and does not amount to making a classifi- 
cation after their absorption in one service.” 


"33, A comparison of the pay scales of 
the Supply Inspectors in CFD with that of 
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Clerks in the other departments shows that 
though the clerks started with a lower salary, 
their pay scale reached a much higher level 
than that of -the Supply Inspectors. It is 
also relevant to notice that the next pro- 
motion post available to the clerks in other 
Government departments from where they 
had gone on deputation to the BRO was 
that of Assistant or- Head Clerk in the 
Grade of Rs. 200-450 or Rs. 200-300, while 
the next promotion post of Supply Inspector 
in the former CFD was that of an Assis- 
tant Zonal Officer in the Grade of Rs. 200- 
300/-. Further, the post of ‘Assistant’ to 
which the Clerks in other Government de- 
partments get a promotion has been declar- 
ed to be equivalent to the post of Assistant 
Rationing Officer in the BRO which is the 
post immediately above that of Rationing 
Inspector in the BRO. When all these fac- 
tors are taken into account, it becomes clear 
that the post of Supply Inspector in the 
CFD cannot be regarded as a post higher 
than or superior to thai of clerk in the 
other Government departments. Hence, we 
do not find it possible to uphold the view 
expressed by the learned single Judge of the 
High Court that the seniority principle em- 
bodied in R. 4 (a) treats unequals as equals 
and that it is, therefore, violative of ‘Arts. 14 
and 16 of the Constitution. 


34. When personnel drawn from diffe- 
rent sources are being absorbed and inte- 
grated in a new department, it is primarily 
for the Government or the executive auth- 
ority concerned to decide as a matter of 
policy how the equation of posts should be 
effected. The Courts will not interfere with 
such a decision unless it is shown to be 
arbitrary, unreasonable or unfair, and if no 
manifest unfairness or unreasonableness is 
made ‘out, the Court will not sit in appeal 
and examine the propriety or wisdom of the 
principle of equation of posts adopted by 
the Government. In the instant case, we 
have already indicated our opinion that in 
equating the post of Supply Inspector in 
the CFD with that of Clerk with two years 
regular service in the other Government de- 
partments, no arbitrary or unreasonable 
treatment was -involved. 


35. Clause (c) of R. 4 which is the next 
provision: that has been struck down by the 
High Court merely states that the seniority 
of Government servants in the cadre of 
Senior Clerks/Rationing Inspectors/Deputy 
Accountants shall be refixed in accordance 
with the principles laid down in Cls. (a) and 
(b) of Rule 4. We have repelled the chal- 


lenge against Cl. (a) of R. 4 and no chal- 
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lenge has been raised by the petitioners be- 
fore us against Cl. (b) of the said rule. It 
must automatically follow that the aforesaid 
provision contained in Cl. (a) of Rule 4 is 
perfectly valid and constitutional. 


36. That takes us on to the proviso to 
Rule 7 which is the only other provision 
struck down by the High Court. Clause (a) 
of R. 7 lays down that in the case of Gov- 
ernment servants taken into the BRO on 
release from one. and the same office, their 
seniority inter se in their former office shall 
be maintained in the BRO. Clause (b) is a 
similar provision relating to the “merged 
Government servants” (ex-CFD personnel). 
Clause (c) of R. 7 lays down that the inter 
se seniority of persons directly recruited 
in the former CFD Organisation shall be 
governed by the principles set out in the 
Government Resolution dated April 1, 1963. 
It is further stated in the said clause that 
in regard to persons who were taken to the 
CFD from one and the same Government 
office/department, they shall take their rank 
according to their inter se seniority in the 
office/department from which they were 
drawn. Thereafter, follows the impugned 
proviso which lays down that where there is 
a clash of principles contained in the Gov- 
ernment Resolution dated April 1, 1963 with 
the seniority inter se in the former depart- 
ment, the seniority inter se in the former 
department, shall prevail. The principles 
for fixation of inter se seniority of person- 
nel working in the CFD had been enunciat- 
ed by the Government in the Resolution 
dated April 1, 1963. What has been done 
under the impugned proviso is only to state 
that with respect to persons who have been 
drafted into the CFD Organisation from 
one and the same Government department 
on deputation basis, their inter se 
in the former department shall not be dis- 
turbed and that to the said extent a devia- 
tion should be made from the principles 
laid down in the Government Resolution 
dated April 1, 1963. We fail to see how 
the said direction contained in the impugned 
proviso for preservation of the inter se 
seniority of deputationists who. have been 
drawn from one and the same Government 
department to serve the CFD can be said to 
be arbitrary or unreasonable. It is a just and 
wholesome principle commonly applied that 
in such situations where persons from other 
departments are drafted to serve on depu- 


==, 


tation their inter se seniority in the parent 


‘department should be respected and preserv- 
ed during the period of such deputation to 
the new department. We, therefore, consider 
that the High Court was in error in strik- 
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ine whether there is substance in the 


seniority - 


AIR 


ing down the proviso to R. 7 as being vio- 


lative of Arts. 14 and 16 of the Constitu- 
tion. _ 
37. It now only remains for us to exam- 


con- 
tention put forward by the writ petitioners 
that even if the impugned seniority princi- 


ples laid down in the Government Resolu- 
tion dated March 22, 1968 are to be re- 
garded as valid, the seniority lists dated 


Nov. 18, 1975 and Nov. 27, 1975 have not 
been drawn up in accordance with those 
principles. The first point urged before us 
is that the effect of Cl. (b) of R. 7 is to 
make the provisions of Cls. (a) and (b) of 
Rule 4 inapplicable to merged government 
servants and to direct that the seniority of 
the merged Government servants should be 
determined only in accordance with ` the 
principles laid down in the Government 
Resolution dated April 1, 1963. This argu- 
ment is based on a total misconception of 
the scope and effect of R. 7 (b). What that 
rule provides is only that as between the 
CFD personnel who have been absorbed in 
the BRO their inter se seniority reckoned 
on the basis of the principles contained in 
the Government Resolution dated April 1, 
1963 shall be preserved. In other words, 
the object and purpose of sub-clause (b) is 


limited to the preservation and maintenance 


of the pre-existing inter se seniority as be- 
tween the CFD personnel even after their 
absorption in the BRO and the said provi- 
sion does not in any way hamper the opera- 
tion of the principles laid down in Rule 4 
for the fixation of the seniority of all the 
persornel including the merged Govern- 
ment servants in the respective categories in 
the BRO. A careful reading of the provi- 
sion cf Cl. (c) and the illustrations given 
thereunder makes this position abundantly 
clear. The aforesaid contention put forward 
on behalf of the writ petitioners will, there- 
fore, stand rejected. 


38. There is, however, some substance 
in the grievance put forward on behalf of 
the writ petitioners that in drawing up the 
impugned seniority lists in purported appli- 
cation of the principles laid down in Cl. (a) 
Rule 4, many persons who were juniors to 
the writ petitioners in the category of Sup- 
ply Inspectors in the CFD have been ranked 
above the petitioners in the category of In- 
pectors/Senior Clerks/Deputy Accountants. 


There are also instances where persons who 
were working in the CFD as clerks at the 
time cf the merger and were appointed in 
the BRO as clerks but have been subsequent- 
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ly promoted in the BRO as Rationing In- 
spectors/Senior Clerks/Deputy Accountants 
have been shown in the gradation list as 
seniors in relation to the writ petitioners 
despite the fact that the writ petitioners 
were all along functioning as Supply In- 
spectors in the CFD by virtue of their hav- 
ing been recruited to the said category in 
that organisation. We do not find anything 
in R. 4 (a) which warrants such an unfair 
treatment being meted out to persons like 
the petitioners who were directly recruited 
as Supply Inspector in the CFD. Rule 7 
clearly lays down that the operation of 
Cl. (a) of R. 4 is subject to the limitation 
specified therein, namely, that in the case of 
merged Government servants their inter se 
seniority will be preserved intact. Hence 
no person who was functioning as a junior 
in relation to the writ petitioners -in the 
category of Supply Inspectors in the CFD can 
be assigned seniority or rank above the writ 
petitioners in the cadre of Rationing In- 
spectors/Senior Clerks/Deputy Accountants 
in the BRO. Similarly, no person who has 
been taken into the BRO as a clerk from 
the CFD can under any circumstances be 
placed above the writ petitioners in the 
gradation list of Rationing Inspectors/Senior 
Clerks/Deputy Accountants of the BRO. It 
„is clear from the avermenis contained in 
the counter-affidavit filed on behalf. of the 
State Government that the aforesaid princi- 
ple has been violated while preparing the 
two impugned gradation lists dated Nov. 18, 
1975 and Nov. 27, 1975. The explanation 
given in the counter-affidavit for adopting 
the said course does not appear to us to be 
acceptable or sound. It was pointed out by 
the counsel for the respondent (writ peti- 
tioner) that Exhibit ‘A’ produced along with 


the counter-affidavit of the first respondent ` 


. herein shows that as many as 30 persons, 
who had joined the BRO as Clerks and 
were subsequenily promoted as Rationing 
Inspectors, have been shown as_ seniors in 
Telation to the writ petitioners in the grada- 
tion list dated Nov. 18, 1975. Similarly, 
Exhibit ‘B’ gives -the names and particulars 
of persons who were appointed as Supply 
Inspectors in the CFD subsequent to the 
appointment of the petitioners, but who 
have nevertheless been shown in the im- 
pugned gradation list as seniors to the writ 
petitioners inthe corresponding cadre in the 
BRO. We have already made it clear that 
on a combined reading of Rr. 4 and 7 of 
the impugned seniority rules, the inter se 
seniority of the CFD personnel has to be 
strictly maintained intact, and that no per- 
son who was junior in the CFD in the cate- 
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gory of Supply Inspector can go above his 
senior in that organisation after being ab- 
sorbed in the BRO, and also that no person 
who has been taken as a clerk in the BRO 
can go above persons absorbed therein in 
the category of Rationing Inspectors. 

39. In the light of what we have said 
above, the impugned seniority lists in so far 
as they have been drawn up in deviation 
from the legal position explained above call 
for immediate revision. We would accord- 
ingly direct respondents 23 and 24 (State of 
Maharashtra and the Controller of Ration- 
ing, Bombay) to revise the two impugned 
seniority lists and refix the ranking assigned 
to the writ petitioners and others in the 
light of what we have said in this judgment. 


49. In the result, this appeal is allowed 
and the judgments of the High Court are 
set aside. The writ petifion— Misc. Petn. 
No. 166 of 1976 — is allowed only to the 
limited extent of the aforesaid direction 
issued to respondents 23 and 24 for revi- 
sion of the impugned seniority lists and it 
is dismissed in other respects. The parties 
will bear their respective costs. 

Order accordingly. 
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(From: Allahabad) 
S. MURTAZA FAZAL ALI AND 
A. P. SEN, JJ. 


Civil Appeal No. 1750 of 1981 (from Spl. 
Leave Petn. (cœ No, 10760 of 1979), DJ- 
20-7-1981. 


The Sahkari Ganna Vikas Samiti Ltd., Ap- 
pellant v. Mahabir Sugar Mills (P.) Ltd., 
Respondent. 


Limitation Act (36 of 1963), S. 5 — Con- 
donation of delay — Divisional Commissioner 
acting under U. P. Act 24 of 1953 as appel- 
late authority, acts as a Revewe Court and 
mot as persona designata —- Section 5 ap- 
plies to appeals before him. (U. P. Sugar- 
cane (Regulation of Supply and Purchase) 
Act (24 of 1953), S. 1). Decision of Allaha- 
bad High Court, Reversed. 


- The fact that the Divisional Commissioner 
and not. the Cane Commissioner has been 
constituted appellate authority under the 
U. P. Sugarcane (Regulation of Supply and 
Purchase) Act, shows that the Divisional Com- 
missioner was made an appellate Court not 
as persona designata but as a Revenue Court. 
This being so, it is obvious that S. 5 of 
Limitation Act applies to appeals before the 
Divisional Commissioner and he can condone 


LY/LY/F670/81/VNP/SNV 
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the delay in filing appeal. Decision of 
Allahabad High Court, Reversed. 
(Para 2) 
JUDGMENT: — Special leave granted. 
2. We have heard counsel for the par- 
ties. The only ground on which the High 
Court reversed the judgment of the Com- 
missioner entertaining the appeal was that 
Section 5 of the Limitation Act was not 
applicable. The High Court itself found 
that so far as the Commissioner of the 
Division is concerned he was undoubtedly 
a Revenue Court but it held that as the mat- 
ter arose out of U. P. Sugarcane (Regulation 
of Supply and Purchase) Act, 1953, the 
Commissioner was exercising appellate juris- 
diction as an authority under the said Act 
and was therefore persona designata. There 
is no doubt ihai the Cane Commissioner is 
is highest authority under the Act and if the 
intention of the legislature was that appeal 
should lie to a Special Tribunal, then it 
would have clearly provided that the appeal 
should lie to the Cane Commissioner and not 
to the Divisional Commissioner. This fact 
which does not appear to have been noticed 
by the High Court clearly shows that the 
‘Divisional Commissioner was made an appel- 
late Court not as persona designata but was 
acting as a revenue Court. If this is the 
position, it is obvious that S. 5 of the Lim. 
Act applied and hence the Divisional Com- 
missioner had ample power under S. 5 of the 
Lim. Act to condone the delay. We, there- 
fort, allow this appeal, set aside the judg- 
ment of the High Court and remit the case 
to the Divisional Commissioner for hearing 
the appeal on merits. The appeal is disposed 
of accordingly with no order as to costs. 
Appeal allowed. 
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(From: Allahabad) 
O. CHINNAPPA REDDY, A. P. SEN AND 
BAHARUL ISLAM, JJ. 

= Civil Appeal No. 2219 of 1970. D/- 29-7- 
1981. 
`. The Allahabad Dist. Co-op. Ltd., Appel- 
lant. v. Hanuman Dutt Tewari, Respondent.. 

U. P. Co-operafive Societies Act (11 of 
1966), S. 70 — Bar of jurisdiction of Civil 
Court — Expression “touching business of 
` Society” — Suit for declaration by employee 
of Society that retrenchment of his services 


by Society constituted under Act is illegal — __ 


_ Dispute does not relate to business of co- 
_ operative society — Suit is not barred under 


LY/LY/F664/81/MVJ 


Allahabad Dist. Co-op. Ltd. v. Hanuman Dutt 


ALR 


S. 70. AIR 1969 SC 1320 and AIR 1970. SC 
245, Foll. (Civil P. C. (1908), S. 9). 


; (Para 3) 
Cases Referred: Chronological Paras 
AIR 1970 SC 245 : (1970) 1 SCR 205: 1970 

Lab IC 285 l 2 


AIR 1969 SC 1520 : (1969) 1 SCR 887 2 


JUDGMENT :— The only question raised 
in this appeal is whether the suit filed by tke 
respondent for a declaration that the re- 
trenchment of his services by the appellant 
Allahabad Distt, Co-op. Ltd., Allahabad, a 
co-operative society constituted under the 
Uttar Pradesh Co-operative Societies Act is 
(sic) barred by the provisions of S. 70 of the 
Act. According to Mr. Pramod Swarup, 
learned counsel for the appellant, the dispute 
relates to the business of the co-operative so- 
ciety and, therefore, the suit is barred by the 
provisions of S. 70. 


2. The expression “business of the society” 
has been construed by several decisions of 
this Court. In Deccan Merchants Co-opere- 
tive Bank Ltd. v. Dalichand Jugraj Jain, 
(1969) 1 SCR 8&7 : (AIR 1969 SC 1320) it 
was pointed out “the word ‘business’ has been 
used in a narrower sense and it means the 
actual trading or commercial or cther simi- 
lar business activity of the society which the 
society is authorised to enter into under the 
Act and the Rules and its bye-laws.” In Co- 
operative Central Bank Ltd. v. Additional In- 
dustrial Tribunal, Andhra Pradesh, (1970) 1 
SCR 205 : (AIR 1970 SC 245), it is said “but 
the meaning given to the expression ‘touching 
the business of the society’, in our opinion, 
makes it very doubtful whether a dispute in 
respect of alteration of conditions of service 
can be held to be covered by this expression. 
Since the word ‘business’ is equated with the 
actual trading or commercial or other similar 
business activity of the society, and since it 
has been held that it would be difficult to 
subscribe to the proposition that whatever the 
society does or is necessarily required to do 
for the purpose of carrying out its objects, 
such as laying down the conditions of service — 
of its employees, can be said to be a part of 
its business, it would appear that a dispute 
relating to conditions of service of the work- 
men employed by: the society cannot be held 
to be a dispute touching the business of tha 
society.” 


3. In view of the above pronouncements 
of this Court, we cannot accept thé submis- 
sion of Shri Pramod Swarup. The appeal 
is, NEES dismissed with costs.. — 


Apoeat dismissed. 
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=> AIR: 1982 SUPREME COURT 121 
(From: Gujarat) - 


“V: BALAKRISHNA ERADI AND 
n _ R. B. MISRA, JJ. 
_ Civil Appeal No. 1867 of 1970, D/- 11-12- 
1981. 
Chhaganlal Keshavlal Mehta, Appellant 
v. Patel Narandas Haribhai, Respondent. 


(A) Transfer of Property Act (4 of 
1882), S. 60 — Suit for redemption. — 
Maintainability — Co-mortgager cannot 
file suit only im respect of his share in 
property on payment of proportionate 
part of amount due. 

A perusal of S. 60 indicates that a co- 
mortgagor cannot be permitted to re- 
deem his own share of the mortgaged 
property only on payment of propor- 
tionate part of the amount remaining due. 
In other words the integrity of the mort- 
gage cannot be broken. | (Para 17) 

(B) Civil P. C. (5 of 1908), O. 34, R. 1 


and O. 22, R. 4 — Suit for redemption — — 


Legal representatives of co-mortgagee not 
brought on record in appeal — Appeal 
abates only in respect of that mortgagee 
when mortgagor is prepared to pay en- 
tire mortgage amount to surviving mort- 
-gagee. 

It is a well recognised .principle that 
even if all the mortgagees are not before 
the court in a suit filed by the mortgagor 
for redemption of the property, but the 
mortgagor is prepared to pay the entire 
amount due at the foot of the mortgage 
to such mortgagees as are before the 
court and gives up his right under the 
mortgage as against those mortgagees 
‘who are not before the court, the court 
` can pass a decree for redemption direct- 
ing that the entire mortgage amount 
should’ be paid to the mortgagees who 
are actually before the court. AIR 1930 
Bom 466 (FB), Approved, (Para 18) 
_ Where the party who had purchased 
mortgagee rights in respect of part of 
mortgaged property was joined as a de- 


fendant along with the co-mortgagee in 


‘the suit for redemption and his legal re- 
presentatives were not brought on record 
on his death in appeal, the appeal would 
not abate as a whole but would abate 
in respect of that defendan ~respondent 
only, especially when the defendant in 
_ question did not contest the suit at any 
stage and the mortgagor was prepared to 
pay the entire mortgage amount ‘to the 
surviving defendant-appellant. (Para 19) 

If a defendant does not contest the 
suit at any stage, he will not be a neces- 
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'his predecessor-in-interest. 


MISRA, Ju— The present: 
- certificate is. directed against the 


S. €. 121 


sary party in an appeal. A person may be 
a necessary party. in a suit but he may 
not be a necessary party in the appeal. 
. (Para 19) 
(C) Evidence Act (1 of 1872), S. 115 — 
Estoppel — Applicability — It cannot be 
invoked by assignee of party to whom 
tepresentation is made, 


Narandas . 


. Estoppel deals with questions of facts 
and not of rights. A man is not estopped 
from asserting a right which he had said 
that he will not assert, It is also a well- 
known principle that there can be no 
estoppel against a statute. To bring the 
case within the scope of estoppel as de- 
fined in §. 115: (1) there must be a repre- 
sentation by a person or his. authorised 
agent to another in any form, a declara- 
tion, act or omission; (2) the representa- 
tion must have been of the existence of 
a fact and not of promises de futuro of 
intention which might or’ might not he . 
enforceable in contract; (3) the represen- 
tation must have been meant to be relied 
upon; (4) there must have been belief on 
the part of the other party in its truth; 
(5) there must have been action on the 
faith of that declaration, act or omission, 
that is to say, the declaration, act or omis- 
sion, must have -actually caused 
another to act on the faith of it, and to 
alter his former position to his prejudice 
or detriment; (6) the misrepresentation 
or conduct or omission must have been 
the proximate cause of leading the other 
party to act to his prejudice; (7) the per- 
son claiming the benefit of an estoppel 
must- show that he was not aware of the 
true state of things. If he was aware of 
the real state of affairs or had means of 
knowledge, there can be no estoppel; (8) 
only the person to whom representation 
was made or for whom it was designed 
can avail himself of it. A person is en- 
titled to plead estoppel in his own indivi- 
dual character and not as a representa- 
tive of his assignee. (Paras 22, 23) 


Where the heirs of mortgagor repre- 
sented to the mortgagee that they had 
relinquished their rights in the mortgag- 
ed property, the transferee of mortgagee 
could not plead estoppel against the mort- 
gagor on the basis of representation to 
(Para 23) 


Cases Referred: Chronological Paras 


AIR 1930 Bom 466: ILR 54 Bom 625 (FB) 


appeal 
judg- 
ment of the High Court of Gujarat at 
Ahmedabad in Letters Patent Appeal No. 
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6 of 1966 dated the 18th of February, 1970 
decreeing the suit for redemption. 


2. The property in dispute, situated in 
Baroda City, originally belonged to Moti- 
bhai Bapubhai Shibandi Baxi (for short 
Motibhai). He created a mortgage with 
possession of the disputed property in 
favour of one Nanaji Balwant Pilkhane- 
wala (for short Nanaji) in 1871 for a sum 
of Rs. 800. In 1890 a second mortgage was 
created in favour of the same mortgagee 
and the amount secured by this second 
mortgage was Rs. 375. Somewhere þe- 
tween 1890 and 1912 the original mort~ 
gagee Nanaji died leaving behind his two 
sons Hari and Purshottam as his heirs 
and legal representatives. The two sons 
of Nanaji sold the entire mortgage rigats 
and interest to one Ganpatram Mugutram 
Vyas (for short Ganpatram) on 4th of 
July, 1912. Ganpatram in his turn sold 
the mortgagee rights in a part of the 
mortgaged property, viz., common latrine, 
to one Vamanrao Laxmanrao Nirkhe (for 
Short Vamanrao). 


3. Ganpatram died and his son Chhota- 
lal Ganpatram (for short Chhotalal) sold 
away his rights as a mortgagee in posses~ 
sion in respect of the rest of the proper- 
ties which still remained with him, to 
Chhaganlal Keshavlal Mehta (for short 
Chhaganlal Mehta). 


4. Mortgagor Motibhai also died leav- 
ing behind his son Chimanrai Motibhai 
Baxi (for short Chimanrai), Chimanrai 
died leaving behind his widow Chhotiba 
and a daughter Taralaxmibai. On Sep- 
tember 12, 1950 Taralaxmibai sold her 
Tight, title and interest in the suit pro- 


perty to one Shantilal Purshottamdas 
Dalia (for short Shantilal). Later on 
Shantilal conveyed his right, title and 


interest in the property to the plaintiff, 
-Narandas Haribhai Patel (for short 
Narandas). 


5. It appears that during the lifetime 
, of Chimanrai Ganpatram, the mortgagee 
had sent a notice, Ext. 77, dated 15th of 
April, 1913 to Chimanrai informing him 
that the mortgaged property was in a 
dilapidated condition and required re- 
pairs. He had already spent some amount 
towards repairs but still substantial re- 
pairs were needed and the same should 
be got done by him or he should pay the 
mortgage amount and redeem the pro- 
perty. On receipt of this letter Chiman- 
rai made the following endorsement: 
‘During the lifetime of my father, I 
had become separated from him without 
taking any kind of the moveable or im- 
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moveable property belonging tc him and 
even after his death, I have not taken 
any kind of his properties nor have I 
kept my right over the said properties 
and so I am not in any way responsible 
for your any transaction whatsoever in 
connection with his properties. Be it 
known to you. And while giving you a 
definite assurance to that effect I - have 
made attestation on the aforesaid docu- 
ment in respect of purchase of the mort- 
gagee’s rights, which may also be known 
to you.” 

6. Long after the death of Chimanrai, 
Chhotalal, son of Ganpatram, gave a si- 
milar notice, Ext. 68, dated 6th of Octo- 
ber, 1933 to Chhotiba, the widow of 
Chimanrai calling upon her to redeem 
the mortgage in question. On this notice 
Similar endorsement on behalf of Chhoti- 
ba was made on 10th of October. 1933 by 
Lomeshprasad Hariprasad Desai (for 
short Lomeshprasad), her daughter’s son, 
as had been made by Chimanrai earlier 
on the notice given by Ganpatram. Yet 
another notice, Ext. 78 dated 21st of Sep- 
tember, 1933 was sent by Chhatalal to 
Taralaxmibai, daughter of Chimanrai to 
the same effect. In her reply, Ext. 73, 
dated 3rd of October, 1933 to the notice, 
Taralaxmibai stated inter alia that her 
father Chimanrai had forgone all rights 
whatsoever in the property of his father, 
Motibhai, during his lifetime and hence 
she had no concern with the property of 
Motibhai. It was further stated that her 
own mother Chhotiba was alive (in Octo- 
ber, 1933) and, therefore, she had no 
concern whatsoever with the property of 
Motibhai or the liabilities arising out of 
the dealings of Motibhai. ~ 

7. Narandas after the purchase of the 
mortgagor’s rights from Shantilal filed a 
suit for redemption impleading both the 


_ assignees of the mortgagee’s rights, Chha- 


ganlal Keshavlal Mehta, as the 1s; defen- 
dant, and Vamanrao Laxmanrao Nirkhe, 
as the 2nd defendant. i 


8 The claim was resisted by the Ist 
defendant on grounds that the plaintiff 
had no right to redeem inasmuclk. as his 
predecessor in interest, Chimanrai, his 
widow Chhotiba and his daughter Tara- 
laxmibai on their own admission had no 
subsisting right, title and interest in the 
mortgaged property. The plaintiff who is 
only a transferee from Taralaxmibai 
could not rank higher, that Ganpatram, 
the predecessor in interest of defendant 
No. 1 was not in possession of ths pro- 
perty as a mortgagee but as an absolute 
owner thereof, The defendant No. 1, who 
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claims tthrough Ganpatram’s son: Chhota- 
lal, was also an absolute owner and con- 
tinued to remain in possession from 1933- 
34 as such, As an absolute owner he car- 
ried out repairs to the mortgaged pro- 
perty. He also obtained permission from 
the ‘municipality and built the house 
afresh after incurring heavy expenditure 
and in doing so he had spent. about 
Rs. 3374-2-0. He also denied that Shanti- 
lal, purchaser of the equity of redemption 
was the plaintifi’s benamidar. Indeed, the 
plaintiff had falsely created the evidence 
of benamidar to bring the present suit, 
and that the suit was barred by limita- 
tion and estoppel. In the alternative he 
pleaded that he should be paid the sum 
of Rs. 5099-2-0 if the plaintiffs suit for 
redemption was to be decreed. 


§. The trial court came to the conclu- 
sion that the plaintiff had no right to re- 
deem the mortgaged property as he had 
failed to prove that he had purchased the 
property benami in the name of Shantilal 
and that afterwards Shantilal had passed 
deed of conveyance or mutation in his 
favour. In view of this finding it was 
not necesary for the trial court to decide 
other issues but all the same the trial 
court recorded findings on the remaining 


issues also in order to complete the judg- 


ment. It found that Chimanrai, Chhotiba 
or Taralaxmibai never relinquished their 
right, title and interest in the suit pro- 
perty, that the suit was within limitation, 
and that the suit was not barred by estop- 
pel. As regards the amount spent on re- 
pairs the court came to the conclusion 
that the defendant No. 1 had spent Ru- 
pees 3374-2-0 and, therefore, if the plain- 
tiff was to be allowed to redeem the pro- 
perty he would have to pay that amount 
in addition to the mortgage consideration. 
The suit was. dismissed by the trial court 
on the ground that the plaintiff had no 
right to redeem. 

10. Feeling aggrieved the plaintiff 
went up in appeal, and the defendant 
No. 1 filed a cross-objection ‘against the 
finding that went against him. The appeal 
and the cross-objection were allowed by 
the Assistant Judge by his judgment 
dated 31st of March, 1956 on the findmg 
that the plaintiff had purchased the 
equity of redemption benami in the name 
of Shantilal and that Shantilal has ex- 
ecuted a deed of conveyance, Ext. 66, in 
favour of the plaintiff and, therefore, he 
was entitled to redeem the property. He 
further found that the endorsements made 
by Chimanrai, his widow Chhotiba and 
his daughter Taralaxmibai did not amount 
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to relinquishment of their right, title and 
interest in the property. He set aside the 
decree of the trial court and remanded 
the case for deciding the remaining points 
after allowing the parties to lead fresh 
evidence on those issues. The defendant 
No. 1 challenged the remand order by fil- 
ing an appeal in the High Court. His 
complaint was against the direction given 
by the appellate Court while remanding 
the case. The High Court allowed the 
appeal in part and modified the direction 
of the lower appellate Court asking the 
trial court to decide other issues afresh 
after allowing further evidence, except 
issues Nos. 1 and 4. 


11. Consequent upon the order of re- 
mand the Joint Civil Judge, Jr. Division, 
decided other issues against the plaintiff. 
He held that Chimanrai, his widow 
Chhotiba and his daughter Taralaxmibai 
had relinquished their right, title and in- 
terest in the suit property and, therefore, 
Taralaxmibai had no subsisting interest 
Or title to transfer to the plaintiff or his 
predecessor in interest. He further held 


Narandas . 


. that the suit was barred by time and 


estoppel, and that defendant No. 1 had 
Spent a substantial amount on repairs 
On these findings he again dismissed the 
suit by his judgment dated 2ist of Aug- 
ust, 1958. 

12. The plaintiff again took up the 
matter in appeal. 


13. It appears that during the pen- 
dency of the appeal Vamanrao, defendant 
No. 2 died in August, 1958. His heirs 
were, however, not brought on the re- 
cord. A question arose whether the ap- 
peal abated as a whole or only as against 
defendant No, 2. The District Judge by 
his. separate order dated 25th of Septem- 
ber, 1959 held that the appeal abated only 
so far as defendant No. 2 was concerned 
but it could proceed as against the sur- 
viving defendant No. 1. 


14. The appeal was eventually allow- 
ed by the Assistant Judge, Baroda against 
defendant No. 1 by his judgment dated 
12th of November, 1959 holding that the 
appellant was entitled to redeem the 
mortgaged property on payment of Ru- 
pess 4724-2-0 on account of the mortgage 
money as well as the expenditure incur- 
red by defendant No. 1 on repairs and 
that the suit was neither barred by time 
nor by estoppel. The appeal was, how- 
ever, dismissed as against defendant 
No. 2. 


15. The defendant No. 1 challenged 
the judgment and decree of the Assistant 
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Judge before the High Court and only 
two contentiors were raised before it: 
(1) that the mortgage cannot be split up 
and must be treated as one and indivi- 
sible security and since the right to re- 
deem against one of the two  co-mort- 
gagees had become extinguished because 
of abatement cf the suit against Vaman- 
rao and his heirs, the suit against defen- 
dant No, 1, the other co-mortgagee, must 
be dismissed; and (2) that the suit was 
barred by estoppel inasmuch as Chiman- 
rai, the heir of the original mortgagor and 
after him his widow Chhotiba and daugh- 
ter Taralaxmibai having relinquished 
* their right in the disputed property which 
she could have conveyed to Shantilal by 
sale. Consequently, Shantilal in his turn 
could not pass a better title to the plain- 
tiff. In the result the plaintiff had no 
right to file the suit for redemption. A 
learned single Judge who heard the 
appeal repelled the first contention but 
accepted the second one. Accordingly, he 
allowed the appeal and dismissed the 
plaintiffs suit. 

16. The plaintiff undaunted took up 
the matter in a Letters Patent Appeal 
and the defendant also filed a cross-ob- 
jection. A Division Bench of the High 
Court allowed the appeal and decreed 
the suit reversing the finding of the 
learned single Judge that the plaintiff 
had no right to sue. The Division Bench, 
however, grantec a certificate of fitness 
for appeal to this Court, The learned 
counsel for the appellant has raised the 
Same two contenvions before us., We take 
up the first point first. 

17. The first contention is based on 
the principle of indivisibility of the mort- 
gage. Section 60 of the Transfer of Pro- 
perty Act deals with the rights and liabi- 
lities of a mortgagor. It confers a right 
of redemption. There is, however, a rider 
to the right of redemption in the section 
itself, which provides: 

“Nothing in this section shall entitle a 
person interested in a share only of the 
mortgaged property to redeem his own 
share only, on payment of a proportion- 
ate part of the amount remaining due on 
the mortgage, except only where a mort- 
gagee or, if there are more mortgagees 
than one, all such mortgagees, has- or 
have acquired, in whole or in part, the 
share of a mortgagor.” 

A perusal of this provision indicates that 
a co-mortgagor cannot be permitted to 
redeem his own share of the mortgaged 
|property only on payment of propor- 
tionate part of the amount remaining due, 
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In other words the integrity of the mort- 
gage cannot be broken, O. 34, R. 1 off - 
the Civil P. C. deals with the parties to 
suits for foreclosure, sale and redemption] 
It provides: 

“Subject to the provisions of this Code, 
all persons having an interest either in 
the mortgage-security or in the right of 
redemption shall be joined as parties to 
any suit relating to the mortgage.” 


18. It has already been pointed out 
that defendant No. 2 was the purchaser of 
mortgagee rights in respect of the com- 
mon latrine while defendant No. 1' is 
the purchaser of the mortgagee rights in 
respect of the remaining mortgaged pro- 
perty, viz., the houses, When the plaintiff 
fled the suit he impleaded both the mort- 
gagees as defendants Nos. 1 and 2. Be- 
fore the Assistant Judge a statement was 
made on behalf of the original plaintiff 
that he was prepared to pay the entire 
mortgage amount for redemption of the 
mortgaged property to the Ist defendant. 
A similar statement was made by Mr. 
Oza, counsel for the plaintiff in the High 
Court who further stated that in no event 
hereafter would the plaintiff seek any 
relief against the property in possession 
of defendant No. 2, viz., the right to the 
common latrine in which mortgagee 
rights had been transferred to defendant. 
No. 2 by Ganpatram, Besides, the sever- 
ance of the two properties by Ganpatram 
was recognised by the mortgagor and 
hence the severance was with the implied 
consent of the mortgagor. It is a well- 
recognised principle that even ‘if all- the 
morvgagees are not before the court in 
a suit filed by the mortgagor for redemp- 
tion of the property, but the mortgagor 
is prepared to pay the entire amount 
due at the foot of the mortgage to such 
mortgagees-as are before the court and 
gives up his right under the mortgage as 
against those mortgagees who are not be- 
fore the court, the court can pass a de- 
cree for redemption directing that the 
entire mortgage amount should be paid 
to the mortgagees who are actually be- 
fore the court. This principle was recog- 
nised in a Full Bench decision in Motilal 
Jadav v; Samal Bechar, ILR 54 ‘Bom 
625: (AIR 1930 Bom 466). If one of the 
defendants in a suit dies and his heirs 
are not brought on record the suit cer- 
tainly would abate as against that party, 
The suit, however, could not ‘abate as 
against the other surviving defendants. A 
question may arise whether the suit is - 
maintainable against the surviving defen- ` 
dants. In the instant case the suit abated 
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as against defendant No. 2 in respect of 
the common latrine. But there is no diffi- 
culty in the suit proceeding against the 


surviving defendant No. 1 if the plaintiff 


is prepared to pay the entire mortgage 
consideration. l 
19. It may, however, be pointed out 
that defendant No. 2 never contested the 
suit. He was impleaded as a party as it 
was incumbent on the plaintiff to have 
impleaded all the mortgagees as a party. 
But if the defendant did no; contest the 
suit at any stage, will he be a necessary 
party in an appeal? A person may be a 
necessary party in a suit but he may not 
be a necessary party in the appeal. The 


Division Bench of the High Court was- 


fully justified in holding that the suit 
against the surviving defendant No. 1 
was maintainable despite the abatement 
of the suit against the 2nd defendant. We 
fully endorse the view taken by the Di- 
vision Bench of the High Court. 


20. This takes us to the second point. 
This contention is based on the aforesaid 
various endorsements made by Chiman- 
rai, his widow Chhotiba and his daughter 
Taralaxmibai on the notices sent by the 
mortgagee. The question is whether these 
endorsements amount to relinquishment 
of their rights. and interest so as to estop 
them from transferring the property in 
suit? The notice by Ganpatram to Chi- 
manrai and the notices by his son Chhota- 
lal to Chhotiba and Taralaxmibai and 
their respective endorsements thereon 
have been referred to in the earlier part 
of the judgment. Whether these endorse- 
ments amount to relinquishment of their 
rights and title and if so whether the 
same amounts to estoppel within the 
meaning of S. 115 of the Evidence. Act? 
In our opinion the endorsements have to 
be read not in isolation but with refer- 
ence to the notices sent. So read, the 
endorsements only indicate that the heirs 
‘of the mortgagor were not prepared to 
bear the expenses on repairs of the 
«mortgaged property. The property can- 


not remain in vacuum even for a single’ 


moment. It must vest in soniebody. Ac- 
cordingly, after the death of Motibhai 
his property vested in his son who was 
the sole heir. The endorsement of Chi- 
manrai, his widow Chhotiba and daugh- 
ter Taralaxmibai on the notices at the 
“most would amount to an admission. The 
contention raised on behalf of the defen- 
dant-appellant is that he would not have 
‘purchased the mortgagee rights from 
Ganpatram if such a statement had not 
-been made by Chimanrai, his widow 
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Chhotiba and his daughter Taralaxmibai 
and, therefore, they would be estopped 
from taking up a different stand from the 
one taken by them earlier. In substance, 
the question is whether the endorsements 
would amount to estoppel. 7 


21. The difference between an admis- 
sion and estoppel is a marked one. Ad- 
missions being declarations against an in- 
terest are good evidence but they are not 
conclusive and a party is always at liber- 
ty to withdraw admissions by prov- 
ing that they are either mistaken or un- 
true, But estoppel creates an absolute bar. 
In this state of the legal position, if the | 
endorsement made by Chimanrai or by 
his widow, Chhotiba or his daughter 
Taralaxmibai amounts to an estoppel they 
or their transferees would be prevented 
from claiming the property. 


22. It may be pointed out that estop- 
pel deals with questions of facts and not 
of rights. A man is not estopped from 
asserting a right which he had said that 
he will not assert. It is also a well-known 
principle that there can be no estoppel 
against a statute. After the death of 
Motibhai his son Chimanrai succeeded in 
law. 


23. To bring the case within the scope 
of estoppel as defined in S. 115 of the Evi- 
dence Act: (1) there must be a represen- 
tation by a person or his authorised 
agent to another in any form-—a declara- 
tion, act or omission; (2) the representa- 
tion must have been of the existence of 
a fact and not of promises de futuro or 
intention which might or might not be 
enforceable in contract: (3) the represen- 
tation must have been meant to be relied 
upon; (4) there must have been belief onl 
the part of the other party in iis truth;| 
(5) there must have been action on the 
faith of that declaration, act or omission, | 
that is to say, the declaration, act or omis- 
sion must have actually caused another; 
to act on the faith of it, and to alter his 
former position to his prejudice or detri- 
ment; (6) the misrepresentation or con- 
duct or omission must have been the pro-; 
ximate cause of leading the other parly 
to act to his prejudice: (7) the person 
claiming the benefit of an estoppel must 
show that he was not aware of the true, 
state of things. If he was aware of the, 
real state of affairs or had means of, 
knowledge, there can be no estoppel; (8). 
Only the person to whom representation, 
was made or for whom it was designed, 
can avail himself of it. A person is en- 
titled to plead estoppel in his own indi-| 
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vidual’ character and not as a represen- 
tative of his assignee, 


24, None of these conditions have been 
Satisfied in the instant case, for example, 
no representation was made to defendant 
No. 1. Therefore, he cannot plead estop- 
pel.. Secondly, the representation was 
not regarding a fact but regarding a right 
of which defendant No. 1 or his prede- 
cessor in interest had full knowledge or 
could have known if he had cared to 
know. It is difficult to say that defendant 
No, 1 has moved his position on account 
. of the representation made by the mort- 
gagor or his heirs or assignees. On the 
facts and circumstances of this case it is 
not possible to hold that ingredients of 

Section 115 of the Evidence Act have 
- been fulfilled. The view taken by the Di- 
vision Bench of the High Court is fully 
warranted by law. 


25. For the foregoing discussion we 
find no force in this appeal. It is accord- 
ingly dismissed with costs. 

Appeal dismissed. 


AIR 1982 SUPREME COURT 126 
(From :——- Punjab & Haryana) 

D. S. DESAI AND R. B. MISRA, JJ. 

Criminal Appeal No. 630 of 1981, D/- 
7-8-1981, l 

Kulwant Rai, Appellant v. State of 
Punjab, Respondent. 

Penal Code (1860), S. 300 Cl, Thirdly; 
Sec. 304 Part II — Applicability — Short 
quarrel followed by assault — Accused 
giving the deceased one blow with a 
dagger that landed in epigastrium area 
— Victim succumbing to injury — Ab- 
sence of prior enmity — There being nô 
intention on part of accused to cause 
injury in question, Cl. Thirdly of Sec- 
tion 300 would not be attracted — Case 
would fall under S. 304, Part L. 

{Para 3) 

JUDGMENT :— We have heard Mr. 
Ashwani Kumar, learned counsel for the 
State and Mr. Mulla, learned counsel! 
for the appellant. 


2: We have gone through the judg- 
ment of the learned Sessions Judge who 
has summed up the circumstances in 
which the offence came to be committed. 
The learned Judge found that the ac- 
cused at the time of the offence wag 
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aged about 20 years. The offence was 
committed without any premeditation. 
The learned Judge also found that 
there was no prior enmity. He also re- 
corded that a short quarrel preceded the 
assault. All these would not have 
weighed with us, except the fact that 
only one blow was given with a dagger 
and the blow landed in the epigastrium 
area, The deceased succumbed to the 
injurv. The learned Sessions Judge 
convicted the appellant for an offence 
under S. 302 Penal Code and sentenced 
him to suffer imprisonment for life, 


3. When the matter was before the 
High Court it was strenuously urge 
that in the circumstances of the case 
part I of S, 300 would not be attracted 
because it cannot be said that the ac- 
cused had the intention to commit tbe 
murder of the deceased. In fact, that 
is conceded, More often, a suggestion is 
made that the case would be covered 
by part 3 of S. 300 Penal Code in that 
not only the accused intended to inflict 
that particular injury but the injury 
intended to be inflicted was by objective 
medical test found to be = sufficient in 
the ordinary course of nature to caus? 
death. The question is in the circum- 
stances in which the offence came tu be 
committed, could it ever be said that 
the accused intended to inflict that in- 


jury which proved to be fatal. To re- 
peat, there was an altercation. There 
was no premeditation. It was some- 


thing like hit and run. In such a case, 
part 3 of S. 300 would not be attracted 
because it cannot be said that the accus- 
ed intended to inflict that particular 
injury which was ultimately found to 
have been inflicted. In the circumstances 
herein discussed, it would appear that 
the accused inflicted an injury which, 
he knew to be likely to cause death and 
the case would accordingly fall aed 
S. 304 Part II Penal Code. 


å. We accordingly alter the convic- 
tion of the appellant from one under 
S. 302 to that under S. 304 Part I (1?) 
Penal Code and sentence him to suffer 
rigorous imprisonment for five years. 

5. The appeal is disposed of accord- 
ingly. 

Order accordingly. 
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AIR 1982 SUPREME ‘COURT 127 
(From: Bombay)* 
S. MURTAZA FAZAL ALI AND 
R. B. MISRA, JJ. 
Civil Appeal No. 2383 of 1977, 
20-11-1981. 
Idandas, Appellant v. Anant Ram- 
chandra Phadke (dead) by L. Rs., Respon- 
dents. 


(A) Transfer of Property Act 
1882), S. 106 — Lease — Whether yearly 
or monthly — Determination òf — Coun- 
terfoil of receipt — Entry therein — If 
admissible against tenant, C. A. No. 174t 


D/~ 


of 1976, D/- 18-11-1976 (Bom), Reversed. | 


(Evidence Act (1872), S. 63). 

In the instant. case the admitted facts 
were as under:— 

i. That to begin with the lease was 
given to the tenant in respect of an open 
piece of land; 

2. That on the open piece of land the 
tenant installed a flour mill and that the 
tenant was not using the land for any 
other purpose except running a flour 
mill; 

3. That the receipts filed by the tenant 
clearly showed that the lease was a 
yearly one, 


Held, in the circumstances that the lease 
was from year to year. On the basis of 
the entries in the counter-foils of re- 
ceipts, the landlord tried to make out a 
case of monthly tenancy but the entry 
in the counter-foil being an admission in 
his own favour was not admissible 
against the tenant. C. A. No. 1741 of 1976, 
D/- 18-11-1976 (Bom), Reversed. 

E (Para 6) 

(B) Transfer of Property Act (4 of 
1882), S. 106 — Lease whether granted for 
“manufacturing process” -—— Tests to de- 
termine — Lease for running flour mill 


—- One for manufacturing purpose —. 


Termination of — Six months notice i9 
necessary. C. A. No, 1741 of 1976, D/- 
18-11-1976 (Bom), Reversed. (Words & 
Phrases — Manufacturing process). 

The tests for determining whether a 
lease is granted for purpose of “manu~ 
facturing process” are as follows:— 

(i) That it must be proved that a cer- 
tain commodity was produced; | 

(ii) That the process of production must 
involve either labour or machinery; 


*Civil Appin. No. 1741 of 1976, D/- 18-11- 
1976 (Bom). 
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(iii) That the end product which comes 
into existence after the manufacturing 
process is complete, should have a dif- 
ferent name and should be put.to a dif- 
ferent use. In other words, the commo- 
dity should be so transformed as to lose 
its original character. AIR 1973 SC. 425;- 
AIR 1968 SC: 922 and AIR 1963 SC ‘791, 
Rel, on. AIR 1946 Cal 317 and AIR 1971 
Mys 365, Approved. (Para 10) 

In the instant case lease was granted 
for running a flour mill wherein wheat 
was transformed, by manufacturing pro- 
cess which involved both labour and 
machinery, into flour. 

Held that all the three tests were fully 
satisfied and thus the lease was one for 
manufacturing process and could be ter- 
minated only by giving six months’ no- 
tice under S. 106 of the T. P. Act. C. A. 
No, 1741 of 1976, D/- 18-11-1976 (Bom), 
Reversed. (Paras 11, 12) 

(C) Transfer of Property Act (4 of 
1882), S. 106 — Lease — Whether for 
manufacturing purpose — Burden of 
proof lies upon tenant. (Evidence © Act 
(1872), Ss. 101-104). (Para 7) 


Cases Referred: Chronological Paras 


AIR 1973 SC 425: (1973) 2 SCR 257 7 
AIR 1971 Mys 365: 1971 Ren CR 779 9 
AIR 1968 SC 922: (1968) 3 SCR 21 8 
AIR 1963 SC 791: (1963) Supp 1 SCR 586 

8 


AIR 1946 Cal 317: 50 Cal WN 441 8 

M/s. Gobind Ram Bhatia, R. C. Bhatia, 
and P. C. Kapoor, Advocates, for Appel- 
lant. 

JUDGMENT :— This appeal by special 
leave is directed against the judgment of 
the High Court of Bombay dated Dec. 24, 
1975 (18th Nov., 19767) 


2. The short point of law involved in 
this case is whether the lease in question 
granted by the landlord to the appellant- 
tenant was,a lease for manufacturing pur- 
poses, In case the lease was for a purpose 
of manufacture then it is manifest that 
under: S. 106 of the Transfer of Property 
Act the lease could be terminated only 
by giving six months’ notice. 

3. The suit was contested by the de- 
fendant-tenant, The plaintiff's case was 
that the tenancy was from month to 
month and, therefore, a month’s _ notice 
to terminate the tenancy was sufficient 
and the provision under S. 106 of the 
T. P. Act was not attracted. The plaintiff 
also denied that the lease was for a 
manufacturing purpose. The High Court 
upheld the judgment of the District 
Judge holding that the lease was not for 
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a manufacturing purpose and held that 
the tenancy was rightly Peers as 
the’ notice was valid. 


4. Mr. Gobind Ram Bhatia, ieannied 
counsel for the appellant-tenant, has sub- 
mitted a short point of law before us. He 
submits that having regard to ‘the pro- 
cess of manufacturing carried on by the 
defendant, there can bė no doubt tha: 
the lease was for a manufacturng pur- 
pose and could be terminated only by 
six months’ notice under S. 106 of ‘the 
T. P. Act. Notice was issued to the re- 
spondents. Theat notice was duly served 
on them. There is a certificate given by 
the High Court of Bombay itself that the 
notice on the respondents was served. 
Nobody has appeared for the respon- 
dents to contest this appeal. 


5. In the present case, the 
. facts are as under: 


1. That to begin with the lease was 
given to the defendant in respect of an 
open piece of land; 


. 2. That on the open piece of land the 
_appellant installed a flour mill and that 
the defendant was not using the land for 
any other purpose except running a 
flour mill. 

"3. That the receipts filed by the ten- 
ant clearly show that the lease was doubt- 
less a yearly one. 


6. Reliance was placed by the Dis- 
trict Judge on the counterfcil where 
the plaintiff-landlord tried to make out 
a case of monthly tenancy but the entry 
in the counter-foil being an admission. in 
his own favour was not admissible 
against the appellant. On the other hand, 
the trial: court has pointed out at page 
(?) of its judgment that the receipts pro- 
duced by the tenant clearly show ‘that 
the rent used to be paid from year to 
year. Exhibits 24 to` 26 pertained to the 
rent paid on an yearly basis right from 
1959 to May 31, 1961. On point of fact, 
therefore, we: are satisfied that in’ the 
instant case the lease was from year -to 
year and, therefore, a month’s notice 
was not legal if the lease was for a ma- 
nufacturing purpose, 


7. The second point which arises for 
decision is as to the purpose of the lease. 
This point is no Jonger res integra and 
is concluded by a clear authority of this 
Court in Allenburry Engineers Private 
Ltd. v. Ramakrishna. Dalmia, (1973) 2 
SCR. 257: (AIR 1973 SC. 425) where ‘this 
Court has laid down ‘that the expression 

“manufacturing -purposes” in S. 106 of 
the T. P; Act must be used in its popular 


admitted 


‘Idandas v. Anant Ramchandra 


A. UR: 
and dictionary meaning as the statute 
has not defined the word “manufacturing 
purposes”. We might. state thaț in the 
present set up of. our socialistic pattern 
of society when our country has made 
Strong strides in various spheres of in- 
dustrial activities an industrial venture 
must be given the maost liberal interpreta- 
tion so as to subserve the object of the 
Statute. Of course the burden of proof 
whether the purpose of the lease was a 
manufacturing purpose would be on the 
defendant but we are satisfied that the 
defendant in this case has amply dis- 
charged its onus. In the aforesaid case 
this Court observed as follows (at p. 427 
of AIR): 

“The word ‘manufacture’, according -to 
its dictionary meaning, is the making of 
articles or material (now on large scale) 
by physical labour or mechanical power. 
(Shorter Oxford English Dictionary, Vol. 
I 1203). According to the Permanent Edi- 
tion of Words and Phrases Vol. 26, 
‘manufacture’ implies a change but every 
change is not manufacture and yet every 
change in an article is the result of treat- 
ment, labour and manipulation. But 
something more is necessary and there 
must be transformation; a new and dif- 
ferent article must emerge having a dis- 
tinctive name, character or use.” _ 


8. In coming to this. conclusion this 
Court relied on two of its earlier deci- 
sions in South Bihar Sugar Mills v. Union 
of India, (1968) 3 SCR 21: (AIR 1968 SC 
922) and Union of India v. Delhi Cloth 
and Gereral Mills, (1963) Supp 1.SCR 
586: (AIR 1963 SC 791). Even before the 
decision of this Court, B. K. Mukherjea, 
J. (as he then was) who was later elevat- 
ed to the Bench of this Court and’ retired | 
as Chief Justice of India observed in 
Joyanti Hosiery Mills v. Upendra Chan- 
dra Das, AIR 1946 Cal 317 as follows: 


“To manufacture, according to its Dic- 
tionary meaning means “to work up 
materials into forms suitable for use”, 
The word ‘ material”. does not necessarily 
mean ‘the original raw.. material. for a 
finished article may have to go through 
several manufacturing processes -before 
it is fit and. made ready. for the market. 
What is itself a manufactured _ commo- 


dity may constitute’ ‘a “material” for 
working it up into a different ‘product. 
“Thus, for example ‘for the’ tanner, the 


material would be the raw hide, but the 
leather itself a` Wnaniifactured ` article 
would constitute the material for the 
shoemaker’s business, and we cannot say 
that the shoe-makers ‘are: not’? manufac- 
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turers ‘because they do: not work on raw 
hides.” 

9. In the case of Jobn Augustine Peter 
Mirandë v. N. Datha Naik, AIR 1971 Mys 
365, the Mysore High Court following the 
Calcutta’ ‘decision’ held that the lease in 


that case; which was. a case of saw mill, - 


was for manufacturing “purposes. We 
might observe that so far as the present 
case, where the mill is a flour mill, stands 
higher than the facts of the case in My- 
sore case (supra). 

19. Coming now to the tests laid down 
by this Court the position may be sum- 
marised’ as follows: 

1, That. it must. be proved that a cer- 
jain commodity ‘was produced: 

9. That. the process of production must 
jinvolve either labour or machinery; 

3. That tHe end -product which comes 
into’ existence after the manufacturing 
process -is complete, should have:a dif- 
ferent name and should be put toa dif- 
ferent use. In other words, the commo- 
dity should be so transformed so as to lose 
its, original character. 

11. In the instant case what happened 
was that wheat was transformed, by the 
manufacturing process which involved 
both labour and machinery, into flour. 
The commodity before manufacture was 
wheat which could not be ‘consumed by 
any human being but would be used only 
for cattles or medicine or other similar 
purposes, The end- product would be 
flour which was fit for human consump- 
tion and is used by all persons and its 
complexion has been completely chang- 
ed. The name of the commodity after the 
produc; came into existence is Atta and 
not Gehun (wheat). Thus in the instant 
case all the three tests have been fully 
satisfied. This being the position the irre- 
sistible inference and the inescapable 
conclusion would be that the present 
lease was one for manufacturing purposes. 
In this view of the matter, the notice of 
one month must be held to be invalid and 
suit for ejectment should have failed on 
that ground. 


12. We, therefore, allow..this appeal, 
set aside the judgment of the High Court 
and dismiss. the plaintiffs -- suit. 
concluding we would like to. add. that 


with due respect that’ the judgment of- 


the High Court is not very. satisfactory as 

‘it has not made any- real attempt to 

‘apply its’ mind to the . substantial ques- 

tion of law that was involved in the case 

‘and seems to. have rushed to its. conclu- 
Pe S. AR gti G—1. l 


Wt: 


Amar Singh v. 


Before | 


State of M. P. 8.6. 129 
sions ëyen without considering the _-auth< 
orities on the subject particularly the one | 
referred to in the judgment as also- the 
authoritative decision of this Court re- 
ferred to above which was pronounced 
five years before the judgment of the 
High Court was given. From such a pre- 
stigious High Court as Bombay we do 
expect a more careful and cautious ap- 
proach jn a matter like this. As the re- 
spondents have not appeared before us, 
we make no order as to costs in this 
Court. The appellant will certainly be 
entitled to costs in the Courts below. 


Appeal allowed, 


AIR 1982 SUPREME COURT 129 | 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND.. 
AMARENDRA NATH SEN, “JJ. - 
Criminal Appeal No. 237 of, 1981, Dj- 
6-3-1981. 


Amar Singh and others, PRE V. 
State of Madhya Pradesh, Respondent. 


Penal Code (45 of 1860), Ss. 412, 395 — 
Stolen property — Recovery very soon 


-after dacoity took place — Theft of pro- 


perty in course of dacoity proved — Held 
that accused could.. not . be convicted 
under S. 395 on basis of presumption 
under S. 114, Evidence. Act — Conviction 
altered to that under S. 412, I.P.C. — 
Sentence reduced from 4 years to 2 years 
R. 1. Judgment of Madhya Pradesh 
High Court, Reversed, (Evidence Act 
(1872), S. 114). (Para 1) 


ORDER:— We have heard counsel for 
the parties and after going through the 
judgment of the courts below we are 
Satisfied. that this was not a fit case in 
which the appellants could have been 
convicted on the basis of presumption 
(under Sec. 114 ‘of’ Evidence Act): under 
S. 395 of the Indian Penal Code. As how- 
ever the -articles were recovered - very) 
soon after the dacoity had taken place} 
and had been proved to have been stolen 
in the course of the dacoity, the case o 
the appellants clearly falls within the 
ambit. of S. 412, LP.C. We therefore alter 
the conviction of the appellants from one 
under S. 395, L.P.C. to that under S. 412, 
LP.C. and reduce the sentence from four 
years to two years rigorous imprison- 
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ment. Fine to be- mananeg Out of the 
sum ʻof the fine, the entire amount shall 
be paid to the complainant. 
.2. With this modification, the EE 
is aeposed of. ay 


i ‘One accordingly. 


AIR 1982 SUPREME COURT 130 
. A. P. SEN AND 
BAHARUL ISLAM, JJ. 


“Writ Petns. Nos. 3334-43 of 1981, 
25-9-1981. ` 

Suraj Mal Kailash Chand and othere 
Petitioners v, Union of India and an- 
oiher, Respondents. 


Rajasthan Trade Articles 
and Control) Order (1980), CI. 18 
Notification dt. 23-5-1981 fixing maxi- 
mum limit of wheat, to be possessed by 
dealer at any time at 200 quintals 
Not violative of Arts, 14 and 19 (1) (g). 
(Constitution of India, Arts. 14, 19 (1) 
(zg), 39 (b); Essential Commodities Act 
(1955), S. 3). l 


To obviate hoarding and blackmarket- 
ing in essential’ commodities, . the State 
Government has promulgated the Raja- 
sthan Trade Articles (Licensing & Con- 
trol) Order, 198), The Order introduces 
a system ‘of checks ‘and balances to 
achieve the object of the legislation, Le. 
to ensure equitable distribution and 
availability of essential commodities at 
fair prices. Cl, 18 of the Order enables 
the Government to fix ‘the stock-limits 
of essential commodities, The notifica- 
tion dt: 23-5-1981 fixing the stock limit 
of wheat cannot be assailed on -ground 
that it provides no guidelines as to the 


D/- 


(Licensing 


manner of disposal of stock of wheat’ in. 


excess of the limit of 200 quintals with 
a dealer at any one time. (Paras 5, 6) 


Merely because the notification makes 
no distinction - between ‘a wholesale 
dealer and a retailer, it does not make 
the fixation of the maximum limit of 
wheat permitted to be «possessed by 
them to be irrational. It is also not 
necessary for the- State Government to 
prescribe different maximum limits for 
different varieties of wheat, Further, 
the fixation ‘by the notification of the 
maximum quantity ‘of wheat allowed to 
be possessed. ‘by a dealer at 200 quintals 
at. any time cannot be held to be arbi- 
trary merely because’ in case of pulses, 
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the maximum quantity allowed to be 
possessed by a dealer at any time is 
substantially higher. (Paras 7, 8, 9) 

‘Thus the notification dt. 23-5-1981 fix- 
ing the maximum limit of wkeat to be 
possessed by a dealer at any time at 
200 quintals is not violative of Arts. 14 
and 19 (1) (g) of the Constitution, AIR 


1982 SC 29, Followed. (Paras 2, 4) 
Cases Referred : Chronological Paras 
AIR 1982 SC 29 23 


SEN, J.:— In exercise of the powers 
conferred by Cl. 18 of the Rajasthan 


Trade Articles (Licensing & Control), 
Order, 1980 (hereinafter referred to as 
‘the Order’), ‘the State Government of 


Rajasthan, on May 23, 1981, with the 
prior concurrence of the Central Gov- 
ernment,’ by a notification fixed the 
maximum limit of wheat to be possess- 
ed by a dealer at any time at 200 quin- 
tals. The petitioners who are dealers in 
foodgrains challenge the constitutional 
validity of the impugned notification as 
violative .of their fundamental rights 
under Arts. 14 and 19 (1) (æ) of. the 
Constitution. 

2. Clause 18 of the Order reads as 
follows : | | 

.18. No person shall,, either. by himself 
or by any person on his. behalf, store or 
have in his possession at any ‘time any 
trade article mentioned in Schedule. I 
and Schedule II in UE excseding 
the limits fixed—. . oi 


(i) under an order issued by the Cen- 
tral Government; ': or 

(ii) by the State Goreme with 
prior concurrence of the Central Gov- 
ernment by issuing a ‘notification in 
Official Gazette from time to time. 
This Court, in M/s. Krishan Lal Praveen 
Kumar v. State of Rajasthan (Writ Peti- 
tions Nos. 4839 to 4845 of 1981, decided 
on 4-9-1981): (reported in AIR 1982 SC 
29), has held that the impugned notifi- 
cation does not offend against the fun-' 
damental right guaranteed under Art. 19 
(1) (g) of the Constitution, Learned 
counsel for the petitioners contends that, 
the judgment in that case does not stand 
in his way. It is urged that the im- 
pugned notifieation fixing. the maximum 
quantity of wheat permitted, to be pos- 
sessed by a dealer at 200. quintals -. at 
any time is not only arbitrary, irra- 
tional and irrelevant .and thus. violative 
of Art. 14, but it is also an unreasonable 
restriction on the freedom of trade gua- 
ranteed under Art. 19 (1) (g) of the Con- 
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stitution. We are afraid, none of these. 
contentions can prevail. À 


3. In support of these sontenn oni: 
learned counsel for the petitioners chal- 
Tenged the impugned notification on 
four grounds/ namely, (1) No guidelines, 
have been laid down in fixing a limit of 
200 quintals for a.dealer at any time as 
to the manner of disposal of the. stock’ 
of wheat in.excess of the limit so fixed; 
(2) There is. no distinction made be- 
tween a wholesale dealer and a retailer 
inasmuch as the maximum quantity of 
wheat permitted to be possessed’ ‘by 
them is the same, i.e. 200 quintals at 
any, time; (3) The Governmental action 
in fixing the maximum limit at 200 
quintals displays “arbitrariness as there 
is no differentiation’ made between dif- 
ferent varieties _ “and grades of wheat; 
and (4) The fixation òf thè maximum 
quantity of wheat to be possessed by a 
dealer at any time at 200 quintals is 
also arbitrary because in the case of 
pulses, the maximum quantity of pulses 
permitted to be possessed by a dealer 
at any time is much higher. 


As already stated, the Court, in Kii 
Shan Lal’s càse. (AIR 1982 SC 29) (supra) 
upholding the validity of the impugned 
notification, observed: - : 


The notification providing for the 

maximum quantity of wheat which may 
be possessed by any dealer at any one 
time is clearly designed to prevent: 
hoarding of foodgrains and is certainly 
a reasonable restriction within the 
meaning of Art. 19 (6) of the Constitu- 
tion. 
In view of the above observation, it is. 
difficult to conceive as to how the :con- 
tention based on Art, 19 (1) (g) of the 
Constitution can at all, survive, 


5. If the governmental action is arbi- 
trary or there,is no rational nexus > to 
the object sought to be achieved, it is 


liable to be struck down as violative of © 


Art. 14 of the; Constitution. Sub-s, (1) 
of Sec. 3 of the Essential Commodities 
Act, 1955' provides that if the Central 
Government is of opinion that it is 
necessary or expedient so to do for 
maintaining or increasing supplies of 
any essential commodity or for securing 
their equitable distribution and . avail- 
ability at fair prices, it may, by order, 
provide for ‘regulating or prohibiting 
the production, ‘supply and distribution 
thereof and trade and commerce there- 


~ 
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in. Sub-s, (2). thereof . provides ~ that 


without prejudice to the generality. of 


the- powers conferred, by sub-s, (1),, the 
Central. Government. may make an 
order in respect of any of the matters 
enumerated ‘therein. and by virtue of 
delegation of powers under S. 5 of the- 
Essential Commodities, Act, 1955, the 
State Government may, ; in relation to 
such matters and subject to such condi- 
tions as, may be specified, exercise the 
powers of the Central Government un- 
der .S. 3.0f the Act. The State Govern- 
ment has adopted | various measures i 

the interests of the general public for 
the control of. production, supply and 
distribution of, and trade and commerce 
in,. essential commodities. To obviate 
hoarding and blackmarketing in essen- 
tial commodities, the State Government 
has promulgated the ‘Rajasthan Trade 
Articles (Licensing & Control) Order 
1980. The Order introduces a system of 
checks and balances to achieve the ob- 
ject of the legislation, ie. to ensure 
equitable distribution and availability of 
essential commodities, at fair prices. 
Cl. 18 of the Order enables the Govern- 
ment to fix the stock-limits of essential 
commodities, 

6. It is futile to contend that the im- 
pugned: notification must þe struck 
down as provides no guidelines as to 
the manner of disposal of stock of wheat 
in excess of the limit of 200 quintals 
with a dealer at any one time, ie. as 
to when,’ in what circumstances and in 
what manner the excess stock can be 
disposed of, Once the State Government 
has issued a notification under Cl. 18 of 
the Order specifying the maximum 
quantity of wheat to be possessed by a 
dealer at any time, the machinery pro- 
visions of the Order come into’ play. 
Clause 25 of the Order provides as fol- 
lows : 

25. The State Government or the Col- 
lector or the Licensing Authority may 
issue directions to any dealer with re- 
gard to purchase, sale, disposal, storage 
or exhibition of the price and stock list 
of all or any of the trade articles, 

T. The contention that there is no dis- 
tinction made by the impugned notifica- 
tion between a wholesale dealer and a 
retailer because the maximum quantity 
of wheat permitted to be possessed by 
them is the same, ie. 200 quintals at 
any time, is equally unsustainable. 
Merely because the impugned notifica-[ 
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tion makes no distinction between a. 
wholesale dealer and a retailer; ` it 'does 


not make the fixation of the maximum. 
|limit of wheat permitted to be possess<' 
ed by them to be irrational, One cannot 


forget that the State of Rajasthan is a 


deficit region and is largely dependent 


on import of wheat from other States 
to meet its: normal requirements. It is 
a matter of common knowledge that 
wholesale dealers 
large cities and towns and have means 
and capacity 1o manipulate the market 
by withholding ‘stocks of wheat. Fixa- 
tion of the maximum quantity of wheat 
to ‘be possessed by a dealer at any time 
is 'a purely governmental function. The 
Government is the best judge of the 
‘situation in the State. This year wit- 
nesséd unprecedented floods in some 
parts of the State of Rajasthan and in 
some others near ` drought 
prevail, The State Government was 
more concerned with ensuring adequate 
supply of wheat to the rural areas. 
There was, therefore, nothing: wrong in 
the State Government’s providing that 
the maximum quantity of wheat to be 
possessed by a 
should also be 200 quintals, Jooking to 
the. .requirements . of the rural popula- 
tion,,so as to ensure the availability of 


‘his essential —_— at fair prices to. 


the, consumer, 


8. We are also not impressed with 
the submission that the maximum quan- 
tity of wheat permitted to be possessed 
by, a dealer, at"any one time, must have 
rational relation to the quality of wheat. 
In large cities and towns, a dealer 
would naturally. cater to the needs of 
hay more sophisticated classes and keep 

stock superior qualities of wheat. 
Looking to the different varieties of 
. wheat one has to take a pragmatic view 
of.things. All that the notification pro- 


vides is that the maximum limit of all. 


types of wheat to be possessed by a 
dealer at any one time should not ex- 
ceed 200 quintals. It is not necessary 
for. the State Government to prescribe 
different maximum limits for different 
varieties of wheat. -The supply would 
(‘take note of, the: demand: and in the 
rural areas .adealer would normally 
stock the cheaper varieties of wheat 
which are normally in greater demand. 
The fixation of méximum limit of wheat 
to be possessed by ‘a dealer’ at 200 quin- 
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mainly operate in’ 


conditions 


retailer at any time- 
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tals at any time is, therefore, neither: 
arbitrary nor unreasonable. 

9, The fixation by the impugned): 


notification of the maximum quantity of 
wheat allowed. to be possessed by. a 
dealer at 200 quintals at ahy time can- 
not be held to be arbitrary merely bet 
cause in case of pulses, the maximum 
quantity allowed to be possessed by a 
dealer at any time is substantially 
higher, There was greater need for con- 
trol of stocks of wheat which forms. 
staple food of the people rather than 
pulses, For all we know, the maximum 
limit of pulses was to be higher look- 
ing to its production and availability in 


the market. Looking to the spi- 
- ral rise of prices of foodgrains, 
the State Government would be 


well advised to -limit the stock of 
pulses as well to prevent hoarding and ~ 
blackmarketing in that commodity also: 
However, it is not ‘necessary for us to 
dilate on this question because there is 
no material placed’ before us challeng- 
ing the impugned notification on this 
ground, _ 


10, Learned counsel having failed to- 
persuade us to accept his point of view, 
submits that by -virtue’ of ad-interim 
prohibitory orders passed by the court 
earlier, the petitioners: are holding in- 
stock larger quantities of wheat than 
permitted under che impugned notifica- 
tion, If that be so, the petitioners are 
not without any remedy. Under Cl. 25- 
of the Order, they are at liberty to 
move the State Government to issue 
necessary directions for the disposal of 
the excess quantity of wheat iw their 
possession. We hope and trust that the 
State Government would allow a rea- 
sonable time within which the petitioners 
are permitted to dispose of the excess 
quantity .of wheat, if any. The State 
Government shall be at liberty to take 
over the excess stocks under Cl. 19 of 
the Order at the procurement price. 
However, nothing that we have said 
should be construed as.a fetter on. the | 
discretionary power ‘of the State Gov- . 
ernment under Cl; 25 of -the Order to 
make such directions as it may deem fit. 


11. In the result, the writ petitions 
must fail and are dismissed. There shall 
be no order as to costs. If there be any 
order staying the operation of the im- | 
pugned notification, it starids ‘vacated’ ` 
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forthwith and. no formal - 
vacating such stay ‘need be issued. 
. Petitions dismissed, 
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j (From: Calcutta)* l 
A. P. SEN AND BAHARUL ISLAM, JJ. 
_Civil Appeal No. 1872 (N) of 1970, D/- 
18-11-1981. 

Smt. Indu Bala Bose and others, Ap- 
pellants v. Manindra Chandra Bose and 
another, Respondents. 

Succession Act (39 of 1925), Ss. 74, 63 
-— Will — Proof — Modes of — Suspici- 
ous circumstances — What is — Onus 
lies on propounder to explain. 

The mode of proving a will does Hol 
ordinarily differ from. that of proving 
any other document except to the spe- 
cial. requirement of attestation prescrib- 
ed:in the case of. a will by S. 63 of the 


Succession Act. The onus of proving the 
will is on the propounder and in the 


absence of suspicious circumstances sur- 
rounding the execution of the will, proof 
of testamentary capacity and the signa- 
ture of the testator as required by law is 
sufficient to discharge the onus. Where 
however there are suspicious circumstan- 
ces; the onus is on the propounder to 
explain them to the satisfaction of the 
court before the court accepts the will 
as genuine. Even where circumstances 
give rise to doubts, it is for the pro- 
pounder to satisfy the conscience of the 
court. The suspicious circumstances may 
be.as to the genuineness of the signatures 
of.. the testator, the condition 
of. the testator’s mind, the dispositions 
made in the will being unnatural, impro- 
bable or unfair in the light of relevant 
circumstances, or there might be other 
indications in the will to show that the 
testator’s mind was not free. In such a 
case the court would naturally expect 
that all legitimate suspicions should þe 
completely removed before the docu- 
ment is accepted as the last will of the 
testator. If the propounder himself 
takes’ a prominent part in the execution 
of the will which confers a substantial 
benefit on him, that is also a circum- 
starice to be taken into account, and the 
proépounder ‘is required to remove the 
doubts by clear and satisfactory evidence. 
if the propounder succeeds in removing 


Cal- 





‘Decree from Probate Suit before 
dutta -High Court, D/- 24-12-1969, 
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order for 


cious’ circumstance, A 


‘mal or is not normally 


S. C.--133 
the suspicious circumstances the : court- 
would grant probate, even if the will 
might be unnatural and might cut off 
wholly or in part near relations. Any. 
and every. circumstance is not a ‘suspi- 
circumstance 
would be ‘suspicious’ when it is not nor- 
expected in a 
normal situation or is not expected of a 
normal. person. AIR 1964 SC 529, AIR 
1959 SC 443, AIR 1962 SC 567, AIR 1950 
PC 90, AIR 1950 FC 21 and AIR 1946 PC 
156, ‘Rel. on. _ (Paras 7, 8) 

In the instant case held that the ex- 
ecution and the. attestation of the will 
have been duly proved and suspicious cir- 
cumstances did not exist. Decision of Cal- 
cutta High Court, D/- 24-12-1969, Affirm- 


ed. (Paras 6, 14) 
Cases Referred: Chronological Paras 
AIR 1964 SC 529 1 


AIR 1962 SC 567: (1962) 3 SCR 195 


7,8 

AIR 1959 SC 443: 1959 Suppl (1) SCR 
426: 1959 SCJ 507 7 
AIR 1950 PC 90 9 
AIR 1950 FC 21: 51 Bom LR 906 9 


AIR 1946 PC 156: 50 Cal WN 895 13 

BAHARUL ISLAM, J.:—- This appeal 
by certificate granted by the Calcutta 
High Court under Art. 133 (1) (b) of the 
Constitution is from a decree dated’ De- ` 
cember 24, 1969 and arises out of a pro- 
bate suit. 

2. The material facts may be © briefly 
stated as follows. One Manindra Chandra 
Bose (original respondent No. } since 
deceased) and Jogendra Nath Mitra (re- 
Spondent No, 2 before us) filed an appli- 
cation before the Subordinate Judge, Ali- 
pore, for probate of a will alleged to 
have been executed by one Ranendra 
Chandra Bose on November 8, 1952. Jiten- 
dra Chandra Bose, a brother of the testa- 


_tor entered caveat and filed a written 


statement and contested the application 
for probate. The plaintiffs’ case was that 
Ranendra died unmarried on November 
16, 1952, leaving the alleged will (Exhi- 
bit 1) executed on November 8, 1952. Ra- 
nendra left behind him three brothers 
— Jitendra, ‘aforesaid, Gopendra and 
plaintiff No. 1, Manindra. Manindra and 
Jogendra: (plaintiff No. 2) bad been ap- 
pointed executors of the will. By the 
will Ranendra bequeathed one-half of 
his properties to his nephew, Bhabesh, 
who was. the son of his younger brother, 
Phanindra, -who had. pre-deceased him, 

and the remaining half to his younger 

brother Manindra for life, and after his 
(Manindra’s) death to Bhabesh absolute- . 
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ly. During the pendency of the 
Jitendra died and his heirs 
substituted, contested the suit. 


3. The contentions of the 
were that Ranendra on November 8, 1952, 
was not in a physical or mental condi- 
tion to execute a will; he was in a semi- 
conscious state of mind and had not the 
testamentary capacity to execute ` the 
alleged will. They alleged that the will 
was brought into existence at the, in- 
stance, and under the influence of, the 
propounder Manindra; that the signatures 
of Ranendra on the will were not genuine 
and that they must have been obtained 
on blank papers by Manindra who was 
looking after the properties of Ranendra 
as well as all litigations in which Ranen- 
dra was involved. 


4. The trial court found that the sig- 
natures of the testator ‘and the attesting 
witnesses on the will were genuine, and 
that the provisions of the will were nei- 
ther unfair nor unnatural. But he dis- 
missed the suit and refused to grant pro- 
bate of the will on the ground that there 
were certain. “doubts and suspicions 
about the condition of the testator’s mind 
on 8-11-1952.” — 

5. The plaintiffs filed an 
fore the High Court, The 
held that “there was no suspicious cir- 
cumstance relating to the will and what- 
ever little suspicion there was has been 
satisfactorily explained by the plaintiff”, 
with the result that the High Court set 
‘aside the decree- of the trial court and 
granted probate of the will. The 
ment and decree of the High Court has 
been challenged by the appellants before 
us. 


6. Mr. S. S. Ray, learned counsel ap- 
pearing for. the appellants has no} chal- 
lenged the trial. court’s findings that the 
Signatures of the testator and the signa- 
tures of the -attesting witnesses on the 
will were genuine. In other words, the 
execution and the attestation of the will 
have not been challenged before us, The 
only submission of learned counsel is 
that the “suspicious circumstances” sur- 
rounding the..execution of the will have 
not been satisfactorily explained by the 
propounders; ` 


7. This Court has held that the mode 
of proving a- will does not ordinarily 


suit, 
who were 


appeal ‘be- 


differ from that of proving any other — 


document except to the special re- 
quirement of at:estation prescribed in 
the case of a 
Succession Act, 
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High Court; 


judg-. 


will by S. 63 of the 
The onus of proving the 
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will is on the propounder and in thel 
absence of suspicious circumstances ` sur- 


rounding the execution of the will, proof 
of testamentary capacity and the signa- 
ture of the testator as required by law 
is sufficient to discharge the onus. 
Where however there are suspicious 
circumstances, the onus is on the’ pro- 


pounder to explain them to the ‘satisfac- 
tion of the court before the court accepts 
the will as genuine, Even where cir- 
cumstances give rise to doubts, it is. for 
the propounder to satisfy the conscience 
of the court. The suspicious circumstan- 
ces may be as to. the genuineness of the 
signatures of the testator, the condition 
of the testator’s mind, the dispositions 
made in the will. being unnatural, im- 
probable or unfair in the light of rélevant 
circumstances, or there might be. other 
indications in the will to show that the 
testator’s mind was not free. In such a 
case the, gourt would naturally expect 
that all legitimate suspicions should -be 
completely removed before the document 
is accepted as the last will of the testator. 
If the propounder himself takes a pro-], 
minent part in the execution of the will 
which confers a: substantial benefit on 


him, that is also a circumstance to be 
taken into account, and the propounder 
is required to remove the doubts by 


clear and satisfactory. evidence. -If the 
propounder succeeds in. removing the 
suspicious circumstances the court would 
grant probate, even if the will might be 
unnatural and might cut off wholly or 
in part near relations. (See AIR 1964 SC 
229, 1959 Suppl (1) SCR 426: (AIR 1959 
SC 443) & (1962) 3 SCR 195: (AIR 1962 
SC 567)). 

8. Needless to say that any and every 
circumstance: is not a ‘suspicious’ circum- 
stance. A circumstance would be ‘suspici- 
ous’ when it is not normal or is not nor-— 
mally expected in a normal situation orf- 
is not expected of a normal person, 


Learned counsel relied on the decision 
of this Court in the case of Rani Purnima 
Devi v. Kumar Khagendra Narayan Dev 
reported in (1962) 3 SCR 195: (AIR 1962 
SC 567) (supra). In this case the will in 
question gave the entire property by the 
testator to a distant relation of his to the 
exclusion of the testator’s widow, sister 
and his other relations, and even his 
daughter, who would be his natural heirs, 
but subject, of course, to the condition 
that the legatee would maintain the 
widow and the sister of the testator. The 
testator’s signatures were not his usual 


1982. Ry 


signatures, nor in the same ink as the 
rest of the will; the testator used to sign 
blank papers for use in his cases in court 
and he used to send them to his lawyer 
through his servants; the testator did not 


appear: before the Sub-Registrar for the 


purpose of registration of the will but 
the Sub-Registrar sent only his clerk to 
the residence of the testator for the pur- 
‘pose of registration; there were 16 at- 
testing witnesses who attested the will, 
‘but of them, only 4 interested witnesses 
were examined to the exclusion of dis- 
interested witnesses. The above are un~ 
doubtedly suspicious circumstances, cir- 
cumstances creating doubt in the mind of 
the Court. In spite of these circumstan~ 
ces, it was held by the trial Court that 
the will was duly executed and attested. 
On appeal, the High Court affirmed the 
order of the trial Court. On further ap- 
peal, this Court held that the circum- 
stances were suspicious and were not 
satisfactorily explained and hence held 
that “the due execution and attestation 
of the will were not proved.” 


9. As in the instant appeal, the judg- 
ment of the High Court is one of rever- 
sal of the judgment of the trial Court, 
we should also examine the law under 
which order of the appellate Court can 
be or should be interfered with, inas~ 
much as learned counsel has cited the 
two following decisions before us, and 
urged that the High Court ought not to 


have interfered with the judgment of 
the trial‘ Court. The first case cited is 
Bank of India Ltd. v. Jamsetji A. H. 


Chinoy and Messrs. Chinoy and Co, re- 
ported in AIR 1950 PC 90. In that case the 
Privy Council has held (at p. 94): 


“The appellate Court would be reluc- 
tant to differ from the conclusion of the 
trial Judge if his conclusion is based on 
the impression made by a person in the 
witness box. If, however, the trial Judge 
based his. finding and his opinion of the 
person on a-theory derived from docu- 
ments and a series of inferences and as- 
sumptions founded.on a variety . of facts 
and circumstances which, in themselves, 
offer no direct. or positive support for the 
conclusion reached, the right of the appel- 
late Court to review. this inferential pi 
cess -cannot be denied. C . K 


The. other case cited is “Madholal Sin: 
dhu of Bombay v. Official Assignee - ‘of 
‘Bombay reported in AIR 1950 FC 21, in 
which the Federal Court held (at p. 30):.. 

‘tis true that.a Judge of first. ‚instance 
‘can never be treated as infallible; in de- 
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termining on -which side the truth lies 
and like other tribunals he may go 
wrong on question of fact, but on such 
matters if the evidence as a whole can 
reasonably be regarded as justifying the 
conclusion arrived at, the appeal Court 
should not lightly imterfere with the 
judgment.” 

19. Keeping the above principles of 
law in view let us now turn to the facts 
of the present case, 

Learned counsel for the appellant has 
enumerated the following 11 ‘suspicious’ 
circumstances:— 

(i) Attempt on the part of the propoun- 
der to concéal the real nature of testator’s 
illness, 

(ii) The propounder failed to tell the 
date when the testator went to his lawyer 
(P.W. 3’s) house or when the draft was 


- given by the lawyer to the testator. 


(iii) The draft has not been produced 
and no explanation has come forth as to 
what happened to the draft. 

(iv) No date has been mentioned when 


‘the testator sent for his lawyer through 


Bangshidhar for correctness in the draft. 

(v) The diary of P.W. 3 has not been 
produced. 

-(vi) The senior lawyer (Sudhanshu 
Babu) has not been examined. The law- 
yer examined, namely P.W. 3, is a parti- 
san witness. 

(vii) Banqshidhar has not been examin- 
ed as a witness although he was attend- 
ing court during the trial of the suit. 

(viii): The statement of the propounder, 
Manindra, that he knew about the will 
only three or four days after its execu- 
tion cannot be accepted as true when one 
of the attesting witnesses, namely P.W. 5, 
had been told of it a month earlier. 

(ix) Nobody knows what -alterations 
were made in the draft. 

' (x) The scribe -and one of the attesting 
witnesses are employees, another witness 
(P.W. 4) is a friend and the other attest- 
ing witness (P.W. 5) is a relation. 

(xi) The evidence of the propounder, 
Manindra, is partly false; he disavows all 
knowledge of the will. 

A careful perusal of the above’ circum- 
stances shows that they are by no means 
suspicious circumstances and stand self- 
explained. Circumstances Nos. (ii) and 
(iv) are really ‘test of ‘memory.’ It may 
bé ‘remembered that the witnesses’ were 
deposing ‘thirteen years’ after the execu- 
tion of the will. It will be difficult for 
any witness. after such a long lapse of 
time to. give the: dates when the testator 
went-to the house of his-lawyer or when 
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ihe draft was ziven by the lawyer to the 
testator or when the testator sent for the 
lawyer through Banqshidhar ‘for correc- 
tion of the draft. With regard to circum- 
Stance No. (iii) there is no ‘evidence ` to 
show that there was any invariable prac- 
‘tice that the draft of a will had ` to'be 
preserved. No- question was put in cross~ 
examination’ to the scribe (P.W. 1) who 
perhaps might’: have ‘been able to say 
what he had done with ‘it. Similar is the 
position with regard to the diary of 
P.W. 3. P.W. 3 who deposed that his 
diary would show that he had drafted 
‘the will was not asked in cross-examina- 
tion as to whether he at all preserved in 
1965 the diary of 1952 or whether he 
could produce it. With regard to griev- 
ances Nos. (vi) and (vii) we do not see 
any necessity of calling the _ testator’s 
émployee Banqshidhar as witness in 
the case. So far as Sudhangshu Babu 
was concerned, Manindra was not asked 
as to why he had not been called as a 
witness; possibly he had died as P.W. 3 
spoke of him as “my late senior’. With 
regard to circumstance No, (ix), it may 
be said that there was no mecessity of 
knowing what alterations had been made 
in the draft. With regard to the circum- 
stance that the scribe and the attesting 
witnesses were either employees, or 
friend or relation of the propounders’ 
group, the answer is simple. Nobody 
would normally invite a stranger or a 
foe to be a scribe or a witness of a docu- 
ment executed by or in his favour; nor- 
mally a known and reliable person, a 
friend or a relation is called for the pur- 
_ pose. The same ‘argument applies to’ 

P.W. 3 who is said to be a partisan wit- 


` ness for the reason that he was the testa- 


tors advocate. But there is nothing to 
show that he was not telling the truth in 
his deposition. With regard to the circum- 
stances Nos. (viii) and (x) that Narendra 
was not telling the whole truth, when he 
said that he had come to know. of the 
will three or four days after its execu- 
tion the complaint- may be correct, al- 
though it was not impossible that he had 
not been taken into confidence in the 
matter of the will in his favour, although 
P.W. 5. had been. Another possibility is 
that Manindra deposed so in order to 
avoid cross-examination.: In any. case this 
does not ‘appear to. be a: suspicious cir- 


cumstance Poni the execution | of . 


sE will.. 


- With Seid to circumstance 4 is “No. (i); 
. the submission is that the testator, ac- 
cording to the medical’ evidence, was at 
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the time of the éxecution ‘of the willsuf- 


fering from high blood ‘pressure, diabe- 
tes, acidosis, kidney trouble and that he 
had no food for two days -before 8-11- 
1952. The evidence of P.W.'2 Naresh: C. 
Das Gupta whois a medical practitioner 
is that "Ranen Babu was not taking bjs 
meals and usual food”, which means, he 
was taking sick diet with ‘hydro-protin’ 
prescribed by him. But P.W. 2 deposes in 
cross-examination that “the patient ‘was 
not in coma......... The patient had talks 
with me on the last day” which was. eight 
days after the execution of the will when 
the testator “suddenly” died of coronary 
thrombosis in the lap of his employee, 
There is no evidence that 
Ranendra did not have the mental capa- 
city to execute the will. Even D.W. 2 Sail- 
endra Bose who visited Ranendra during 
his illness, and D.W. 1, Dr. Amal Chakra- 
vorty who deposed by perusing the pre- 
scriptions, did not depose that Ranendra 
was in coma or had lost his — 
faculty. 


12, On the contrary the ieowine cir- 
cumstances lend strong support to ‘the 
plaintiffs’ case of genuineness and valid 
execution of the will. (1) Gopendra, one 
of the brothers, who has not been given 
anything under the will had filed a writ- 
ten statement stating that he “has no 
objection to the grant of probate inas- 
much as the will is executed and attested 
according to law.” (2) The disposition 
under the will is quite fair and there are 
no suspicious circumstances in it at all 
(3) As there were litigations between the 
two groups of the brothers, the will was 
the natural outcome to avoid further 
future litigation. z 


"13. We do -not find any sus- 
picious circumstance surrounding the 
execution of the wil. The cir- 


cumstances pointed out by learned couri- 
sel are not only not suspicious but normal 
as pointed out above, The rule, as ob- 
served by the Privy Council, is that 
“where a will is charged with suspicion, 
the rules, enjoin ‘a reasonable scepticism, 
not as obdurate persistence in disbelief. 
They do not demand from: the Judge, 
even in circumstances of grave suspicion, 
a resolute and impenetrable incredulity. 
He is never required to close his mind to 
the truth.” (See (1946) - 50 Cal WN. 895,; 
(AIR 1946 PC 156))}. 


14. The-:trial Court was wrong’ in 


- holding that the circumstances“in  ques- 


tion were suspicious and the High Court 
was fully justified in setting aside the 
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. judgment of-the trial Court." Wë are in 
entire agreement with the: dudement of 
the High Court. | : 
‘In the result. this appeal, fails and’ is 
dismissed . with costs, -.- ` 
so 3 Appeal dismissed. 


-ise s 


AIR 1982 SUPREME COURT 137 
(From: Madras) 
D. A. DESAI, A. D. KOSHAL AND 
-  - R. B. MISRA, JJ.” 


Civil Appeals Nos. 2197-2199 
D/- 10-12-1981, 


Chinnamarkathian alias Muthu Goun- 
der and another (in C. A. No. 2197 of 
1969), Chinna Gounder and another (in 
C. A. No. 2198 of 1969) and Raja Gounder 
and another (in C. A. No. 2199 of 1969), 
Appellants v. Ayyavoo alias Periana 
Gounder and others, Respondents in All 
the Appeals. 


(A) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), S. 3 (4) (a) 
and (4) (b). — Tenant in arrears of rent — 
Revenue Divisional Officer allowing time 
to deposit dues, — Officer simlutaneously 
passing conditional order for eviction on 
defaut — Order is illegal. (Civil P. C. 
(1908), S. 148). Decision of Madras. sei 
Court, Reversed. 

- Per Court:— . 

When the Revenue Divisional Officer 
allows time to a cultivating tenant for 
depositing the arrears of rent in pursu- 
ance of the provisions of cl. (b) of sub- 
-sec. (4) of S. 3 of the Act, he cannot si- 
multaneously pass a conditional order of 
eviction which is to take effect on a de- 
fault to occur in future. An order of that 
type can, in terms of the section, only 
be passed if the cultivating tenant fails 
to deposit the sum as directed. Conse- 
quently, the orders of the Revenue Di- 
visional Officer directing eviction of the 
tenants in the instant case were passed 
in contravention of the express provi- 
sions of the clause and were without 
jurisdiction. Decision of Madras H. C., 
Reversed, i (Para 20) 


- *(Note: In this case, Judges of the Sup- 
remė Court differ in their views on point 
'D’. The Majority view is taken by A. D 
‘Koshal and R. BY Misra, JJ. - and. the 
mitiority by D. A. Desai, J. 

The judgments are printed in the order 
in which they .are given in the Certified 

Copy.—Ed.) | 28 
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of 1969, 
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Per. Desai, Ji MLSs ls 
It is a:well accepted principle statu- 
torily recognised in Section 148 of Civil 
P. C. — an analogous provision — that 
where a period is fixed or granted by the 
court for doing any act prescribed or 
allowed by the Code, the Court may in 
its discretion from time to. time enlarge 
such period even though the period ori- 
ginally fixed or granted may expire. If 
a Court in exercise. of the . jurisdiction 
can grant time to do a thing, in the ab- 
sence of a specific provision to the con- 
trary curtailing, denying, or withholding 
such jurisdiction, the jurisdiction to grant 
time would inhere in its ambit the juris- 
diction to extend time initially fixed by 
it. Passing a composite order would . be 
acting in “disregard of the jurisdiction, in 
that while granting time simultaneously 
the court denies to itself the jurisdiction 
to extend time. The principle of equity 
is that when some circumstances are to 
be taken into account for fixing a length 
of time within which a certain action is 
to be tazen, the Court retains to itself 
the jurisdiction to re-examine the altera- 
tion or modification of circumstances 
which may necessitate extension of time. 
If the court by its own act denies itself 
the jurisdiction to do so, it would be 
denying to itself the jurisdiction which 
in the absence of a negative provision, 
it undoubtedly enjoys. (Para..14) 

The danger inherent in passing condi- 
tional orders becomes self-evident be- 
cause that by itself may result in taking 
away jurisdiction conferred on the court 
for just decision of the case, The ‘true 
purport of conditional order is that such 
orders merely create something like a 
guarantee or sanction for obedience of 
the court’s order but would not take 
away the Courts jurisdiction to act 
accordirg to the mandate of the statute 
or on relevant equitable considerations 
if the statute does. not deny such consi- 
deratior. In order to avoid subsequent 
controversy, sub-section (4) (b) envisages 
proceedings in two stages and that by 
itself inhibits passing of a conditional 
order. (Para 14) 
` (B) Interpretation of Statutes — Bene- 
ficial legislation — ` Construction which 
furthers object of Act has to be adopted. 
(Tamil Nadu Cultivating Tenants Pro- 
ag Act (25 of 1055); Preamble and 

S. 3). 


-: Per Desai, -J.:— | The Tamil Nadu Culti- 


vating Tenants Protection Act is a bene- 
ficent- legislation, for granting security 


of: tenure’ tọ cultivating tenants of agri- 
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' cultural lands. It is a well-settled can- 
on of construction that in construing 
the provisions of such enactments the 
court should adopt that construction 
which advances, fulfils and furthers the 
‘object of the Act rather than the -one 
which would defeat the same and render 
the protection illusory. (Para 6) 


(C) Tamil Nadu ‘Cultivating Tenants 
Protection Act (25 of -1955), S. 3 (4) (a) 
and (4) (b) — Whether the time prescrib- 
ed by the Revenue Divisional Officer for 
depositing arrears of rent by the cultivat- 
ing tenant if challenged in the ` superior 
court ie. the High Court, the High Court 
would have jurisdiction to prescribe its 
own time calling upon the tenant to de- 
posit the amount, to repair the default. 
(Question left open). (Per Desai J.) 

(Para 18) 

(D) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), S. 3 (4) (a) and 
(4) (b) — Deposit of arrears of rent by 
tenant —- Revenue Divisional Officer act- 
ing in pursuance of sub-sec. (4) (b) — Hi 
is not incumbent on him to grant time. 

' Per Majority; Desai, J. ‘contra:— 
- While the opportunity of depositing the 
arrears of rent cannot be denied to a-cul- 
tivating tenant during the course of pro- 
' ceedings under sub-sec. (3), the same is 
not available as of right under sub-cl. (b) 
of sub-sec. (4). The’ difference in the lan» 
guage used by the legislature is signifi- 
cant and not without purpose. The inten- 
tion of the legislature appears to be that 
normally a defaulting tenant must seek 
the help of the Court all by himself and 
if he does so he must be protected; but 'a 
defaulting tenant who waits for oayment 
of rent till he is sought to be evicted by 
the landlord is not necessarily entitled to 
the same protection. Circumstances may 
exist which may place him at par with a 
tenant covered by sub-see; (3) but: then 
it may not necessarily be so, That is why 
it is left to the discretion of the Revenue 
Divisional Officer. (Para 23) 

There is no reason to hold that the 
word “may” occurring in cl. (b) cannot 
be given its ordinary meaning as denot~ 
ing the conferment of a discretion on the 
Revenue Divisional Officer:and that it 
should be. equated -with “shall” so as to 
make it obligatory on him to grant timé 


to the ‘cultivating ‘tenant. (Para 23) 
Cases’ . Referred ;’ .. Chronological Paras 
(1964) 77 Mad LW 553 4 
AIR‘1961 SC 882: (1961) 3, SCR 763: 
(1962) 1 SCJ 427 ; ‘i ‘14 


. DESAI, J:— Respondents in each of 
these appeals are the landlords.of the 
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land more particularly described in the 
three different petitions filed by them in 
the Court of the Revenue Divisional Offi- 
cer, Namakkal in Tamil Nadu State seek- 
ing to evict tenants of different parcels 
of land on the allegation that the con- 
cerned tenants were in arrears of rent 
for the years 1958-59, 1959-60 and 1960- 
61. The tenants who are appellants in 
these three appeals appeared in the res- 
pective petitions and contested the same 
on diverse grounds but the only- one now 
surviving at this stage is; whether in 
view of the language employed in Ss. 3, 4 
(a) and (b) of the Madras (now Tamil 
Nadu) Cultivating Tenants Protection 
Act 1955 (‘Act’ for short), the Revenue 
Divisional Officer erred in passing a com- 
posite order for payment of rent found 
to be in arrears within the time prescrib- 
ed by him and on default, without any 
further proceeding, directing eviction of 
the tenants. 


2. The respondents purchased the land 
cultivated by the tenants in each of the 
petitions under sale deeds Ext. P-6 dated 
January. 22, 1960 and Ext. P-7 dated 
March 9, 1960, from the erstwhile owner 
of the land one Nachayammal. Subse- 
quently by the deed of assignment Ext. 
P-5 dated 5th December, 1960, Nacha- 
yammal, the vendor of ‘the respondents 
assigned the rent in arrears for the period 
1958-59 and 1959-60 to the respondents. 
By the time; action in each case. was 
commenced, according to the respondents- 
landlords rent for the year 1960-61 had 
becomie due and payable. The. respon- 
dents accordingly filed C.T.P.A, Nos. 1, 
2 and 3 of 1961. against the respective 
tenants on January 2, 1961, for eviction 
of the tenants on the ground that they 
were in arrears of rent due and payable 
for . the years 1958-59; 1959-60 and .1960- 
61, , 

3. The Revenue Divisional * Officer 
overruled’ all: -the contentions of the ap- 
pellants-tenants in each case and held 
that the tenants were in arrears of rent 
for the aforementioned three years and 
that they were liable to- pay the same. 
It was further held that since by the 
deed of assignment, previous landlord as- * 
signed the arrears of rent for two years 
1958-59. and 1959-60 in favour of the re- 
spondents, they were not only entitled 
to commence the action for recovery of 
arrears of rent due and payable | to, the 
previous landlord but they ‘were’ ‘also 
entitled to evict the tenants for ‘failure 
to pay rent in arrears. Having. . recorded 
the Revenue Divisional 
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Officer passed identical order in each case 
with variation in figures. Only one order 
may be extracted to focus the attention 
on the controversy now brought to this 
Court. In C.T.P.A. No, 1/61 the following 
final order was made: z 
"In view of my findings above I hold 
that the respondents are in arrears of rent 
to the extent of Rs. 2,850 for the years 
1958-59, 1959-60 and 1960-61 to the peti- 
tioners, I direct under Sections 3, 4 (a) 
that this amount be paid to the peti- 
tioners within six weeks from the date of 
this order failing which they ‘shall be 
evicted from the suit lands”. 
This order was made on Nov. 6, 1961. The 
tenants were, therefore, under an obliga- 
tion to pay the arrears found due by 
December 18, 1961, to qualify for the 
protection of the Act. Admittedly the 
tenants did not deposit the arrears found 
due by the Revenue Divisional Officer 
but filed three Civil Revision Petitions on 
December 11, 1961 in the High Court. 
While admitting the revision petitions on 
December 15, 1961, the High Court grant- 
ed conditional stay directing that the 
rent found in arrears be deposited within 
the time set out in the order of the High 
Court. A dispute appears to have been 
raised about the deposit, made .by the 
tenants whereupon the High Court on 
May 2, 1962, directed that an additional 
amount of Rs. 950 be deposited by the 
tenants within the time. prescribed by 
it and it is conceded that the conditional 
orders have been fully complied with. 


4. The most important contention that 
engaged the attention of the High Court 
at the hearing of the Revision Petitions 
was whether the Revenue Divisional Offi- 
cer was in error in passing a composite 
order whereby he determined the amount 
of rent in arrears and after specifying 
the time within which the amount in 
arrears should be paid up, prescribed the 
consequences of failure to act within the 
prescribed time, namely, that the tenants 
would be evicted. The High Court noticed 
some of its 
bearing on the topic but ultimately held 
that the view taken by Srinivasan, J. in 
Venkitaswami Naicker v. Ramaswami 
Naicker, (1964) 77, Mad LW 553, in which 
it was held as under, was correct. 

“Having regard to the object of the 
enactment it is clear that the law em- 
powers the Revenue Divisional Officer to 
grant a reasonable time to the tenant to 
pay the arrears in order to avoid eviction. 
There may be a variety of circumstances 
by reason of which the tenant might find 
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it difficult to comply ‘with the direction 
to deposit the arrears by the date fixed. 
If the date so fixed initially is to be an 
inflexible and unalterable date, it is 
bound to work considerable hardships 
upon the tenants, It would be a mechani- 
cal application of the provision of the 
section for the purpose of eviction. The 
object of the section is to avoid eviction 
wherever possible and .not insist upon 
eviction for such reasons as obtain in the 
case.” 


5. Having noticed the law as indicat- 
ed in the passage extracted, the High 
Court observed that the order made by 
the Revenue Divisional Officer was not 
one ior eviction. A further unqualified 
order has to be passed by the Revenue 
Divisional Officer directing the eviction. 
But at a later stage in the judgment the 
High Court appears to have taken a som- 
ersault’ when it observed that in the 
case before it the High Court found no- 
thing wrong in the order which the Re- 
venue Divisional Officer had passed. In 
other words, the composite order was 
held to .be legal and once the revision 
petitions filed by the tenants were dis- 
missed by the High Court, the order pass- 
ed by the Revenue Divisional Officer 
would immediately come into operation. 
With respect, our task became none too 
easy to wade through the irreconcilably 
contradictory approach of the High Court. 
Ultimately the High Court dismissed the 
three revision petitions. Hence these three 
appeals. by certificate. 


6. The object behind enacting the Act 
Clearly manifests itself by reference to 
its long title which reads; 


“An Act for the protection from evic- 
tion of cultivating tenants in certain areas 
in the State of Madras.” 


It was a beneficent legislation for grant-[ 
ing security of tenure to cultivating ten-! 
ants of agricultural lands. It is a well- 
settled canon of construction that in con- 
struing the provisions of such enactments 
the court should adopt that construction 
which advances, fulfils and furthers the 
object of the Act rather than the one 
which would defeat the same and render 
the protection illusory. 


T. It is not in dispute that the tenants 
in each of these appeals are cultivating 
tenants and the lands of which they are 
tenants are lands covered by the Act. 
They are sought to be evicted on the only 
ground that they have committed default 
in payment of rent payable from year to 
year for a period of three years, 
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8. Mr. Natesan learned counsel who 
appeared for the respondents urged that 
if the Revenue Divisional Officer has a 
discretion to grant time to the defaulting 
tenant to repair the default, there would 
be nothing illegal in granting time arid 
simultaneously providing for consequence 
of default. This contention may be 
examined from three independent angles: 

(1) Has Revenue Divisional Officer a 
discretion to grant time after being satis- 
fied that a default is committed, to repair 
the default within the -time considered 
reasonable by. him and so . ordered ki 
him? 

(2) Has he a discretion to further ex- 
tend the time if the defaulting tenant is 
undble to repair the default within the 
time fixed by him? 

(3) What is the impact of answers of the 
afore-mentioned two questions on his 
jurisdiction to pass a composite order? 

8-A. Section 3 and the relevant sub- 
sections read as under: 

"3 (1). Subject to. the next siuandedings 
sub-sections, no cultivating tenant shall 
be evicted from his holding: or any part 
_ thereof, by or at the instance of -his land- 
lord, whether in execution of a decree or 
order of a court or otherwise; 

x x OX 

(4) (a) “Every landlord seeking to evict 
a cultivating tenart falling under sub-sec- 
tion (2) shall, whether or not there is an 
order ‘or decree of a court for the evic- 
tion of such cultivating tenant, make an 
application to the Revenue Divisional 
Officer and such application shall bear 
a court-fee stamp of one rupee.” 

(4) (b) On receipt of such application, 
the. Revenue Divisional Officer shall, after 
giving a reasonable opportunity to the 
landlord and the cultivating tenant to 


make their representations, hold a. sum~, 


Mary enquiry into the matter and pass 
an order either allowing the application 
or dismissing it-and in_a case falling 
- under clause (a) or clause (aa) of sub- 
section (2) in which the tenant had not 
availed of the provisions contained in 
sub-section (3), the Revenue ‘Divisional 
Officer may allow the cultivating tenant 
such time as he considers just and rea- 
sonable having regard to the relative cir- 
cumstances of the landlord and the culti- 
vating tenant for depositing the arrears 
of rent payable under this Act inclusive 
of such costs as he may direct. If the 
cultivating tenant deposits the sum as 
directed, he shall be deemed to have paid 
the rent under sub-section (3), (6). if the 


cultivating ‘tenant: fails: to deposit’ the: sum 
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as directed, ‘the Revenue Divisional Off- 
cér shall pass’ an’ ‘order for eviction. k 


9. ‘Section 3 “of the Act places ` an ‘em= 
bargo on the eviction of a cultivating ten- 
ant and the protection extends to render- 
ing a decree or order of a court for evic- 
tion nugatory. There is an enabling pro~ 
vision in sub-sec. (4) (a) of S. 3 ` which 
enables the landlord to seek ‘eviction of 
a cultivating tenant on the ground which 
may be available to him under the. Act. 
When such an application is made, cl. (b) 
of sub-sec. 
to be followed by the Revenue Divisional 
Officer. The officer concerned has to, (i) 
give an opportunity both to the landlord 
and the cultivating tenant to make a re- 
presentation; (ii) hold a summary en- 
quiry into the matter to determine the 
rent in arrears. After having determined 
the rent in arrears the Revenue Divi- 
sional Officer has to further enquire into 
the relative circumstances of the landlord 
and the cultivating tenant and the cir- 
cumstances which have a bearing on the 
issues are the circumstances relatable to 
the need of the landlord for rent and the 
present paying capacity of the ‘tenant. 
After taking into consideration ‘the cir- 
cumstances of both the landlord and the 
tenant thus ascertained the Revenue Di- . 
visional Officer has to decide what length 
of time has to be given to the tenant to- 
deposit the rent found in arrears and at 
that stage the proceeding must stop. EH 
is something like a preliminary issue to 
be determined because after a finding is 
recorded that the tenant is in arrears and 
the amount of arrears is determined, the 
Revenue Divisional Officer is under a. 
statutory obligation to grant time to de- 
posit the arrears. The section grants’ 
locus poenitentiae to a tenant who has 
committed default in payment of ‘rent.’ 
Granting of the time is not a concession 
dependent upon the sweet will of. the 
Revenue Divisional Officer. Granting 
time to deposit the arrears is statu- 
tory obligation’ cast on the Revenue 
Divisional Officer. He has a discretion in 
determining the’ length of time and ‘this 
discretion is to be exercised judicially . 
based upon objective facts ascertained in 
the inquiry relatable to the circumstances’: 
of the landlord and the tenant. In the ° 
context in which the expression ‘relative 
circumstances of the landlord ‘and the 
cultivating tenant’ is used clearly mani- 
fests the legislative intention. that the 
circumstances of the landlord for récover-- 
ing arrears of rent which may indicate. 
his urgent need: for the money: if the rent’ 


(4) prescribes the procedure ` 
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is in: the crop ‘share, the crop, and the 
relative circumstance of the tenant would 
be his present financial position to repair 
the default. On both sides there can he 
number of circumstances one can envi- 


sage which, if properly brought to the 


notice of the Revenue Divisional Officer, 
would influence his judicial decision 


as to the length of time to be granted by > 


him: for the deposit of arrears. Where 
the landlord is a big landlord to whom 
payment of rent by one tenant of a small 
amount would not make any difference 
and the tenant is a needy tenant who was 
so’ involved in such depressing circum- 
stances that he could not pay even the 
small amount of rent in time and when 
such circumstances are judicially ap- 
prised, the Revenue ‘Divisional Officer 
may shorten or lengthen the time te be 
given for depositing the amount so as to 
repair the default. It is not open to the 
Revenue Divisional Officer to arbitrarily 
fix time. His order fixing the time must 
show on the face of record that he made 
the necessary inquiry as to the relative 
Circumstances of the landlord and the 
cultivating tenant, and after evaluating 
the circumstances placed before him by 


both the sides he would determine the 
length of time and the order fixing the 
time must at least give some indication 


as to what weighed with him in hxing 
the certain time which he fixed in a given 
case. The proceedings before the Revenue 
Divisional Officer are judicial proceed- 
ings. For the purpose of the proceedings 
under S. 3 of the Act, the Revenue Di- 
visional Officer is a ‘Court as provided in 
S: 6 (b) of the Act and a revision petition 
would lie to the High Court againt the 
order of the Revenue Divisional Officer. 


10. If the proceedings are judicial 
and there is a lis between the parties, the 
rival contentions have to be pro- 
perly adjudicated upon the evi- 
dence placed . before the Court. 
Before the Revenue Divisional ‘ Offi- 
cer can make . an order for eviction 
of. a cultivating tenant he has, as a mat- 
ter of statutory obligation,. to determine 
the issues. which arise in the case under 
sub-sec. (4) (b) of .S. 3, record a finding 
on.each of them and make a speaking 
order. By the very language of sub-sec- 
tion (4) (b) of S. 3, the Revenue Divi- 
sional. Officer has to grant time to ‘the 
cultivating tenant.to deposit the arrears 
found due by him and the length of time 
is to be relatable to the circumstances of 
the landlord and, the cultivating tenant. 
After determining the, arrears. and ascer- 
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taining the circumstances of the landlord 
and the tenant and fixing the length of 
time to pay the arrears, the proceeding 
at that stage must stop. This is implicit 
in sub-sec, (4) (b) of S. 3. 


‘11. The scheme of the Act is that 
merely on determination of rent in ar- 
rears the Revenue Divisional Officer is 
not to conclude that there is such default 


which has become irreparable and that 
he is under an obligation to evict the 
tenant. In fact, the statute. grants locus 


poenitentiae to the tenant by making it 
obligatory upon the Revenue Divisional 
Officer to grant some time to the tenant 
to repair the default. If after the time 
so- granted expires and the tenant fails 
to ‘comply with the order calling upon - 
him to deposit the arrears there would be 
a default which may become irreparable 
and eviction may follow. Till then there 
is no jurisdiction in the Revenue. Divi- 
Sional Officer to direct eviction. 

12. In fact the High Court itself has 
‘taken this very view when it observed 
that the view taken by Srinivasan, J. 
was the correct one having. regard to the 
avowed object of the Act, namely, pre- 
venting unreasonable eviction and af- 
fording protection to the tenants to retain 
the holdings se long as interests of the 
landlord in the matter of the prompt pay- 
ment of rent are safeguarded. At another 
Stage, the High Court observed that ‘the 
time that has to be given or allowed to 
the tenant to deposit the arrears is to be: 
determined by considering what is just 
and reasonable having regard to the rela- 
tive circumstances of both the parties 
and by its very nature this must be elas- 
tic and flexible and not fixed or final. In 
other words, the High Court was of the 
opinion that the composite order. is not 
contemplated by sub-sec. (4) (b) of Sec- 
tions 3. 

13.. If sub-sec. (4) (b) of Sec. 3 does 
not contemplate passing of a composite. 
order, what is the correct procedure that 
must be followed in a proceeding under 
that sub-section? That is self- 
evident from the language employed in 
that sub-section. After the application 
is received and the parties are summon- 
ed and representations are heard, the 
Court must determine whether the culti- 
vating tenant is in arrears of rent. If the 
answer is in the affirmative, it has to 
determine the arrears in terms of its 
money value. Thereafter, the Revenue 
Divisional Officer must ascertain relative. 
circumstances of the landlord and the 
tenant and as indicated hereinabove, these 
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circumstances must be relatable to the 
need of the landlord for prompt payment 
and the present prevalent circumstances 
of the tenant relatable to the paying 
‘capacity. Thousand and one~ circumstan- 
ces can be envisaged which may have a 
bearing on this aspect. After these cir- 
cumstances are properly adjudicated and 
evaluated the Revenue Divisional Officer 
must fix time within which the | tenant 
Should pay the amount and repair the 
default. 


14. It was seriously contended by Mr. 
Natesan as to what is there in the scheme 
of the Act and especially in the language 
of sub-sec. (4) (b) which would make it 
impermissible for the Revenue Divisional 
Officer simultaneously passing an order 
determining rent in arrears and directing 
that if the tenant fails to pay the amount 
within the time prescribed by the Court 
eviction shall follow as a matter of 
course. If this construction of sub-sec. (4) 
(b) as canvassed by Mr. Natesan is 
adopted the Revenue Divisional Officer 
would be denyirg to himself a more be- 
neficial jurisdiction conferred upon him, 
namely, to extend the time for making 
the payment if on evaluation of circum- 


stances so placed before him he is ‘satis- : 


fied that a further extension is- not only 
just but not to grant it would be harsh 
and unjust and would be defeating ° the 
‘object for which the Act was ` enacted. 
An analogous provision may be noticed. 
It is a well accepted principle statutorily 
recognised in Section 148 of Civil P. C. 
that where’ a period is fixed or- granted 
by the court for doing any act -prescrib- 
ed or allowed by the Code, the “Court 
may in its discretion from time to time 
enlarge such period even though the 
period originally fixed or granted = may 
expire. If a Court in exercise “of the 
jurisdiction can grant time to do a thing, 
‘lin the absence:of a specific provision to 
the contrary curtailing, denying ‘or with- 
holding such jurisdiction, ‘the jurisdiction 
to grant time would inhere in its ambit 
the jurisdiction to extend time initially 
fixed by it. Passing `a composite order 
would be acting in disregard of the juris- 
diction in that while granting time simul- 
taneously the court denies to itself the 
jurisdiction to extend time. The principle 
of equity is that: when some circumstan- 
ces are to be taken into account: for fix- 
ing a length of time within which a cer- 
tain action is to be taken, the’ Court re- 
tains to itself the jurisdiction to re- 
examine the alteration or’ modification 
of circumstances which may necessitate 
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extension of time. If the Court by its 
own act denies itself the jurisdiction 
to do so it would be: deny- 
ing to itself the jurisdiction 


which in the absence of a negative pro- 
vision, it undoubtedly enjoys. Condi- 
tional orders, were held by this Court to | 


.be in terrorem, so that dilatory litigants 


might put themselves in order and avoid 
delay, but they do not completely estop 
a court from taking note of events and 
circumstances which happen within .the 
time fixed. In Mahant Ram Das v. Ganga 
Das, (1961) 3 SCR 763: (AIR 1961 SC 
882) in the context of a failure to “pay 
requisite court-fee within the time allow- 
ed by the Court subject to the condi- 
tional order that failure to pay . would 
result in dismissal of the appeal, this 
Court observed as under (at p.- 883 of 
AIR):— 

“How undesirable it isi to fix time per- 
emptorily for a future happening which 
leaves the Court powerless to deal ‘with 
events that might arise in between, it 
is not necessary to decide in this appeal. 
These orders turn out, often enough to 
be inexpedient. Such procedural orders, 
though peremptory (conditional decrees 
apart) are, in essence, in terrorem, so that 
dilatory litigants might put themselves 
in order and avoid delay. They --do not, 
however, completely, estop a court from 
taking note of events' and circumstances 


_ which happen within the time fixed. For 


example, it cannot be said that, ‘if the 
appellant had started with the full money 
ordered to be paid and came well in time . 
but was set upon and robbed by thieves 
on the day previous, he could not ask 
for extension of time, or that the Court 
was powerless to extend it. Such orders 
are not like the law of the Medes and 
the Persians.”’ 


The danger inherent in passing eau 
tional orders becomes self-evident þe- 
cause that by itself may result in taking 
away jurisdiction conferred on the court 
for just decision of the case. The true 
purport of conditional order is that such 
orders merely create something like a 
guarantee or sanction for obedience of 
the court’s order but would not take 
away the Court’s jurisdiction to act 
according to the mandate of the statute 
or on relevant equitable considerations if 
the statute does not deny such conside- 
ration, In order to avoid subsequent con- 
troversy sub-sec. (4) (b) envisages pro- 
ceedings in two stages and that by itself 
inhibits passing of a conditional order. It 
is, thererore, not possible to accept the 
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construction canvassed for on behalf of 
the respondents. 


15. As analysed, the scheme of sub- 
sec. (4) (b) of S.: 3 requires the Revenue 
Divisional Officer to determine, arrears, 
ascertain the exact amount payable by 
the tenant, fix the time for payment after 
taking into consideration the relevant 
circumstances of the landlord and the 
cultivating tenant and then stop there. 
There is no power in the Revenue Divi- 
sional Officer at that stage to pass an 
order for eviction. 


16: If the tenant deposits the amount 
or pays up the rent and repairs the 
default within the time fixed by the 
Revenue Divisional Officer, on an ap- 
plication of the tenant pointing out this 
fact, the original application of the land- 
lord for eviction would have to be dis- 
missed. If on the other hand the land- 
lord points out to the Revenue Divisional 
Officer that the cultivating tenant has 
failed to comply with the order made by 
the Court and if(?). after notice to the ten- 
ant and in the absence of a request for 
extension of time which again may be 
judicially examined, the default becomes 
wilful or contumacious, It is at that 
stage and at that stage alone that. the 
Revenue Divisional Officer enjoys juris- 
diction to order eviction. Such jurisdic- 
tion improperly exercised at an earlier 
stage would render the order without 
jurisdiction. Surprisingly the High Court 
reached the same conclusion but failed to 
follow it. . 


17. In all the three cases the Revenue 
Divisional Officer determined the arrears 
of rent and gave six weeks’ time to pay 
the same. Within the period of six weeks 
the cultivating tenants in each case ap- 
proached the High Court and obtained 
conditional stay, the condition being to 
deposit the rent in arrears within the 
time prescribed by the High. Court and 
these orders have been complied with. If 
the’ Revenue Divisional Officer. had not 
denied to himself the further jurisdiction 
to examine the situation as it emerged on 
the date of expiry of the period prescrib- 
ed by. him, it would have been brought 
to his notice that the eviction was un- 
justified. in- view of .the orders made by 
the High Court. But as the order. became 
effective according to,the Revenue Divi- 
sional Officer on.the mere :failure to: de- 
posit the. arrears found due by him, the 
order of eviction _ without jurisdiction 
became effective. The. High Court held 
that there was no order of eviction but 
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affirmed the order of the Revenue Divi- 
sional Officer as one for eviction. 

18. The question then is: What should 
be my approach in these appeals? Frank- 
ly speaking, on my finding that the latter 
part of the Revenue Divisional Officer’s 
order that ‘in the event of failure to de- 
posit the amount within the time pre- 
scribed eviction would follow,’ being 
without jurisdiction, I would be required 
to remand the matter to the Revenue 
Divisional Officer to proceed from that 
stage. However, I cannot overlook the 
fact that the initial proceedings before 
the Revenue Divisional -Officer started in 
1961. Two decades have rolled by. The 
ground of eviction was a technical ground 
of default repaired by the orders of the 
High Court when the rent found in 
arrears was deposited. The landlords 
have been paid, may be not specifically 
within the time prescribed by the Re- 
venue Divisional Officer but within the 
time prescribed by the High Court. It is 
not necessary to decide in this case whe- 
ther the time prescribed by the Revenue 
Divisional Officer, if challenged in the 
superior court Le. the High Court, the 
High Court would have jurisdiction to 
prescribe its own time calling upon the 
tenant to deposit the amount to repair 
the default. That question be kept open 
but in the facts of this case the amount 
having been deposited way back in 1961- 
62, it would be merely adding to the 
agony of the parties for a very technical 
consideration to remit the case to the Re- 
venue Divisional Officer, In the facts of 
this case it would be an idle formality to 
remit the case to the Revenue Divisional 
Officer for the additional reason that he 
will have to fix a fresh date for deposit 
of the amount and the amount has al- 
ready been deposited 19 to 20 years back. 
Having regard to all the circumstances 
of the case and the inevitable consequence 
flowing from the passage of time, I do 
hot consider it just and proper to remit 
the case to the Revenue Divisional Offi- 
cer. In my opinion the tenants have 
qualified for the protection of the Act 
and they were not liable to be evicted. 

19. Accordingly, all the three appeals 
are allowed and the order for eviction of 
the tenants in each case is set aside but 
in the circumstances, of the case. with no 
order as to costs. 


“ 


KOSHAL, J.:— 20. I have had advant- 
age of going through the judgment pre- 
pared by my learned brother, Desai, J., 
and find myself in agreement with him 
on the following points: | 


om 


OMS. - 


l (a) When the Revenue Divisional Ofi- 
, jeer (RDO for short) allows ::time: ito a 
cultivating tenant for depositing the 
arrears of rent in pursuance .of. the,.pro= 
visions of cl. (b) of sub-sec. - (4): of. S.: 3 of 
the Act, he cannot simultaneously -pass a 
conditional order of eviction- which is to 
take effect on a default. to. occur in 
futuro. An order of that type can, in 
terms of the section, only be passed "if 
the cultivating tenant fails to deposit the 
sum as directed’. The orders of the RDO 
directing eviction and covered by these 
appeals were thus passed in contraven- 
tion of the express provisions of the 
clause and are thus without jurisdiction. 


{b} The orders of the RDO directing 
the deposit of rent having been actually 
complied with about a couple of: decades 
back it is no use remitting the case to 
him and it would serve the ends of jus- 
tice if we declare that the tenants 
qualified for the protection envisaged by 
the Act against their eviction. 


(c) All the three appeals merit. accept- 
„ance and are allowed with no order as 
‘to costs, the order for eviction .of the 
tenant in each case being set aside. 


21. I may, however, observe that it 
is wholly unnecessary for the decision of 
the. appeals to determine tke question as 
to, whether it is incumbent on the RDO, 
while acting in pursuance of the provi- 
sions of cl. (b) above mentioned, to grant 
time to a tenant who has been found by 
him to be in arrears of rent. For one 
th’ng, that question did not form the sub- 
ject-matter of argument on either side 
at the hearing of the appeals; the only 
point really canvassed before us being 
that when the RDO grants time to 
the tenant he cannot simultaneously pass 
an order of eviction which is to take 
effect in future and which he can pass 
only after the default in making the de- 
posit is committed. Secondly, that ques- 
tion does not arise in these appeals as in 
each of the appeals before us the RDO 
did grant time to the tenants concerned 
to deposit arrears of rent. As it is, Desai, 
J., has arrived at a categorical conclusion 
that according to el.’ (b) aforesaid it is 
obligatory on the RDO to grant time to 
the tenant for depositing the arrears in 
all cases falling under cl. (a) or cl. (aa) 
of sub-sec. (2) of S. 3 of the Act in which 
the tenant has not. availed of the provi- 
sions contained in ‘sub-sec. (31 of that sec- 

- tion. Being unable to’ subscribe to’ that 


conclusion I give below. my reasons r, 


holding a contrary opinion. - 
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ny “The. relevant portion of S. 3 ‘is ‘seb 
out hereunder . ai 

“3 (1) Subject to the next succeeding 
sub-sections; no cultivating tenant. 
be evicted from his holding or any part 
thereof, by ‘or atthe instance of ‘his land- 
lord, whether in exécution of a decree’ or 
order of a Court or ‘otherwise. 
(2; Subjéct to the next succeeding sube 
section, ‘sub-section (1) shall not apply to 
7a cultivating tenant— 

(a) who, in the areas where....eseseccseds K 
if in arrear at the commencement of this 
Act, with respect to the rent payable “to. . 
the landlord, does nót pay such rent: with- 
in the six weeks after such -commence- 
ment or who in respect of rent payable 
to the landlord after the commencement 
of this Act, does not pay -such-rent with- 
in a month after such rent becomes due; 
or 


_ (aa) who, in the other areas.” of the 
State of Madras, if in arrear at the com~ 
mencement of this Act, with respect: “ta ` 
the rent payable to the landlord. and ac- ` 


crued due subsequent to the 31st -March, = 


1954, does not pay such rent within ‘a 
month after such commencement, or who 
in resp2ct of rent payable to the landlord 
after such commencement, does not pay 
such rent within a month after lea rent 
becomes due; or ae 

(b) to (d) xx KX XX : 

“Explanations I to IV— xx “XX 

“(3) (a) ‘A cultivating tenant may de- 
posit in Court the rent or, if the rent be 
payable in kind, its market value on the 
date of deposit, tec the account - of the 
landlord 

(i) in the case of rent accrued diè sub- ' 
sequent to the 3lst March, 1954, within 
a month after the commencement of this 
Act; 

(ii) in the case of rent accrued’ due 
after the commencement of this Act, 
within a month. after the date on which 
the rent accrued due. 

“(b) The Court shall cause notice. of 
the deposit to be issued to the landlord 
and determine, after a summary enquiry, 
whether the amount deposited represents 
the correct amount of rent due from the. 
cultivating tenant. If the Court finds that - 
any further sum is dué, it shall allow- 
the cultivating tenant such time as it may ` 
consider just and reasonable having .. re-.. 
gard to the relative circumstances of. the. : 
iandlórd - and thé cultivating: tenant .:for- 
dépositing such further sum’ inclusive. of 
such costs as-the Court may allow, If,,the . 
Court adjudgés ‘that no further :sum' is 


due, or if the eaeee tenant -deposits 
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‘shall ' 
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within.’ the. time’ aHowed” 
sum, as is, ordered’ by the Court, the culti- 
vating tenant shall: ‘be “deemed” to: have 


paid the rent within the period ‘specified: = 


in the last foregoing sub-section. If, hav- 


ing to deposit a further sum, the culti- 


vating tenant fails to do so within ._the. 
time allowed by the Court, 
may evict the cultivating- tenant as pro- 
vided in sub-section: (4). 
- "(c) xx XX. e XX, 

; “Explanation I—. XX ' XX . XX 
E (4). (a) -Every landlord- seeking to evict 
a` cultivating tenant- falling under- sub- 
section (2) shall;” ‘whether’ or not there is 
an order or “decree of a court for the 
eviction of such cultivating tenant, make 
- an application to.the Revenue Divisional 
Officer and such application shall bear a 
court-fee stamp of one ‘rupee. 

=) On receipt of such ‘application, the 
Revenue Divisiénal Officer shall, after 
giving a reasonable’ opportunity to: the 
landlord and the cultivating tenant to 
make their representations, ` hold -a sum- 


mary enquiry. into the matter and pass 


an order either allowing the application 
or dismissing it ànd in a case falling 
under clatise (a) or clause (aa) of sub- 
section (2) in which the tenant had not 
availed of the provisions contained in 
sub-section (3), the Revenue Divisional 
Officer may allow the cultivating’ tenant 
‘such ‘time ‘as hé-.considers just and rea- 
sonable having regard to. the relative cir- 
cumstances of the landlord and the culti- 
vating tenant for depositing the arrears 
of rent payable under this Act inclusive 
of such costs as he may direct. 


cultivating tenant depdsits“the sum as 


directed, he shall bé.deemed to have paid - 


the. rent under ‘sub-section, (3) (b). If the 
cultivating tenant. ‘fails to deposit the sum 
as directéd,’ the’ Revenue . Divisional Offi~ 
cer shall “pass an order. for eviction.” ` 

+ An analysis ofthe section clearly leads 
to certain indisputable: propositions. - Sub- 


sec, (1) creates a bar against the eviction: 


of-a- cultivating tenant from-his. holding. 
or any part thereof, by or at the instance 
of his landlord, .even though the . latter 
seeks te do so in execution of a decree or 
-order of a Court. ‘This baris subject only 
to the. provisions of sub-sees. (2), (3) and. 
(4). Sub-sec,- (2), enacts an exception to 
sub-sec, ® ‘and lays ‘down inter. alia that 

sub-sec. (1). shall not apply‘ to. a cultivat- 
ing tenant who conforms. to the, :descrip- 
tion in cl. (a) or (aa) of sub=sec: (2).. Both. 


the.. clauses , last. mentioned ; cover. tenants: 


X 
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the landlord. 


. who shall, 


If the’ 


ed.. If-it iš, 


-allow the cultivating tenant to 
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who. are in arrears in regard to the pay- 


‘ment of rent at the commencement of the 
‘Act or.who, fail to pay’ rent falling due 


after such commencement within a month 
after’ its becoming due. Sub-sec. (3) en- 
ables a cultivating tenant to deposit 
arrears af rent in Court and further pro- 
vides that after notice of such deposit has 
been given to the landlord, the Court 


would embark on a summary inquiry and 


then adjudge whether any further sum 
is due to the landlord. If the Court finds 
that a further sum is due, “it shall allow 
the cultivating tenant such time as it may 
consider. just and reasonable having re- 
gard: to the relative. circumstances of the 
landlord and the cultivating tenant for 
depositing such further sum inclusive of 
such costs as- the Court may allow.” I£ 
the cultivating tenant fails to pay the 
sum . determined by the Court to be due 
under .sub-sec. (3) the landlord “may 


. evict the cultivating tenant as provided 


in sub-sec. (4).” Sub-sec. (4) then states 
that a landlord seeking to evict a culti- 
vating tenant falling under sub-sec. (2) 
shall make an application to the RDO 
after giving a reasonable op- 
portunity to the landlord and the culti- 
vating tenant to make their representa- 
tions, hold a ‘summary inquiry into the 
matter and‘pass an order either allowing 
the application or dismissing it. The sub- 
section further provides that if the case 
falls under cl. (a) or (aa) of sub-sec. (2) 


in which the tenant has not availed of 


the provisions contained in sub-sec. (3) 
the RDO may allow the cultivating ten- 


ant such. time as he considers just and 
reasonable. having regard......... 


. 23.- Now as I read sub-sec. (4), it gives 
the. RDO power either-to allow the appli- 
cation..of the landlord or to dişmiss it 
after he-has- held a summary . enquiry 
into’ the: matter, If the application is al- 
‘lowed an- order of eviction has to be pass- 
dismissed the proceedings 
again come to an end. However, if the 
ground of eviction is non-payment of 
rent, the RDO is clothed with power to 
deposit 
the ‘arrears and costs as directed. The 
power is discretionary and, while exer- 
cising - the same, it is not incumbent on 
the RDO to grant time. If the legislature 
intended to make it obligatory on the 


part of- the RDO to fix a time for depo- 
‘sit. of the arrears in all cases covered by 


oli (a) or cl: (aa) of sub-s. (2) there is no 


_Teason why it should have used the word 
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“may” in relaticn to the grant of time. 
Support. for this view is available in 
cl, (b) of sub-sec, (3) wherein, the legis- 
¿ature has directed: 
“If the Court finds that any sum is 
due it shall allow the. cultivating tenant 
such time as it may consider just and 
reasonable........." pr ; 
(emphasis supplied) 
In this situation it must be held that 
while -the opportunity of depositing the 
arrears of rent cannot be denied 
to a cultivating tenant during the course 
of proceedings. under sub-sec. (3), the 
same is not available as of rigbt under 


cl. (b) of sub-sec, (4). The difference in- 


the language used by the legislature is 
significant: and not without purpose. The 
intention of the legislature appears to be 
that normally a defaulting tenant . must 
seek the help of the Court all by himself 
and that if he. does so he must be pro- 
tected; but that a- defaulting tenant: who 
waits for payment of rent till he is sought 
to be evicted by the landlord is not ne- 
cessarily- entitled: to the same protection. 
Circumstances may exist which may 
place him at par with a tenant covered 
eby sub-sec. (3) but then it may not ne- 
cessarily be so. That is why it is left to 
the discretion of the RDO to grant time 
to the cultivating tenant or to deny him 
that opportunity. An example of a case 
in which no time should be allowed would 
be that of a tenant who, although in af- 
fluent circumstances at all relevant 
points of time, has failed to make pay- 
ment of rent year after year in spite of 
repeated demands from an otherwise in- 
digent landlord and whose conduct is, 
therefore, contumacious calling for no 
sympathy or concession. The extension to 
him ‘of the same Zacility which is afford- 
ed to a willing tenant under sub-sec. (3) 
would be uncalled for and in fact unjust. 


Nor do I find why the word “may” 
occurring in cl. (b) of sub-sec, (4) be not 
given its ordinary meaning as denoting 
the conferment of a discretion on the 
RDO and be equated with shall” so as 
to make. it obligatory on him to grant 
time to the cultivating tenant. _ l 

24. Subject to the disagreement ex- 
pressed by me above I concur with the 
judgment of Desai, J. 

R. B. MISRA, J.:— I agree with my 
learned brother, Koshal, J. .- 

Order accordingly. 





Fitrat Raza Khan v. State of U. D. 


- communal violence. 


AVE. R. 
AIR 1982 SUPREME COURT 146 


A. P. SEN AND BAHARUL ISLAM, JJ. 


Writ Petn. (Crl.) No. 7587 of 1981, D/- 
1-12-1981. 


; Fitrat Raza Khan, Petitioner v, State 
of ‘Uttar Pradesh and others, Respon- 
dents. 


(A) National Security Act (65 of 1980), 
S. 3 — Detention — Grounds — Past con- 
duct — Relevancy — Maintenance of 
public order — Incitement to communal 
violence — Detention held valid. (Consti-. 
tution of India, Art. 22 (5)). 


The past conduct or antecedent history 
of a person can appropriately be taken 
into account in making a detention order. 
It is usually from prior events showing 
tendencies or inclinations of a man that 
an inference can be drawn whether he is 
likely, in the future, to act in a manner 
prejudicial to the maintenance of public 
order. — (Para 4) 


The order of detention in the instant 
case cannot be challenged on the ground 
that the grounds furnished were vague 
or indefinite or lacking in particulars or 
were not adequate or sufficient for the 
satisfaction of the detaining authority. 


- On the contrary, the grounds set out with 


sufficient degree of particularity all the 
basic and necessary facts on which - the 
Satisfaction of the detaining authority 
was based, or, for that matter, for the 
making of an effective representation. It 
is true that the order of detention is 
based on two grounds which relate to two 
incidents, one of Aug, 13, 1980, and the 
other of July 24, 1981, i.e., the second in- 
cident was after a lapse of about a year, 
but both the incidents show the propen- 
sities of the petitioner to instigate the 
members of the Muslim community to 
The act on the part 
of the petitioner squarely fell within the 
realm of public order, as it was calcu- 
lated to disturb public peace and. tran- 
quillity. It is needless to emphasise that 
the incitement of the members of a parti- 
cular community to communal violence 
in a town like Moradabad, where the 
Muslim population pre-dominates, per- 
tains to public order and not merely to 
law and order. (Para 4) 


(B) National Security Act (65 of 1980), 
S. 8 — Detention — Representation made 
by detenu — Consideration — Represen- 
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tation made on 8-8-1981 considered by 
State Government at all levels and ulti- 
mately rejected on 24-8-1981 — Held, 
there was no undue delay in its consid- 
eration. (Constitution of India, Art. 22 (5)). 

(Para 5) 


SEN, J.:— By this petition under Arti- 
cle 32 of the Constitution, the petitioner 
Fitrat Raza Khan challenges the validity 
of his detention by the order of the Dis- 
trict Magistrate, Moradabad, under sub- 
sec. (2) of S. 3 of the National Security 
Act, 1980 (for short ‘the Act’), on his be- 
ing satisfied that the detention of the 
petitioner was necessary with a view to 
preventing him from acting in any man- 
ner prejudicial to the maintenance of 
public order, 


2. The order of detention is based on 
two grounds, the first of which relates to 
an incident of August 13, 1980, relating 
to the communal riots that occurred in 
Moradabad City, and the second of July 
24, 1981, when the petitioner is alleged to 
have incited Muslims to communal vio- 
lence. The grounds of detention are as 
follows: : , 


“@) That on 13-8-1980 at about 1-30 
p.m, you along with your other 700-800 
Musalman companion rioters armed with 
bricks, lathis, iron rods, sabbal, bottles, 
ete., under the impulse of communal feel- 
ings at Bazar Ganj Neem Ki Piyao with- 
in the territorial limits of P.S. Kotwali 
Moradabad from the side of the Kacha 
Bagh attacked Hindus, resorted to brick- 
batting and have thrown bottles on them 
which caused hurt to Hindus. When Shri 
Jagdish Singh S.H.O. of P. S. Kotwali 
along with other force challenged you 
with a view to preventing you from act- 
ing in such manner you and your com- 
panions resorted to brickbatting on police 
and under great police pressure you dis- 
persed. In this connection a Criminal Case 
No. 863/80 under Section 147/148/336/ 
436/395, LP.C. was registered on the 
FER. lodged by Shri Jagdish Singh, 
S.H.O. of Police Station Kotwali and the 
same is pending in the Court. 


(ii) That on 24-7-81 at about 9 P.M. at . 


Sarai Hussaini Begum in Police Station 
Kotwali City and District Moradabad at 
Mohalla Thabboo Ka Nala on the road 
leading to Deputy Ganj crossing you 
along with other eight Muslims assembl- 
ed and you were inciting them with com- 
munal feelings against Hindus and were 
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saying that during the last riots Hindus 
had committed great atrocities against 
Muslims and the forthcoming Id is remind- 
ing of the last-Id. Now we would take 
revenge against Hindus. On our memory 
being afreshed with the approach of this 
coming Id our blood boils. Police too had 
committed atrocities on us during the last 
riots. Revenge has to be taken against the 
police also and has to be confronted bold- 
ly. I have made arrangements of better 
arms from outside. Money will be needed . 
to purchase them. You people should as- 
sist me for this work. This amount is to 
be collected from the important Muslims 
so that it may not come to the know- 
ledge of the police and some young Mus- 
lims also be prepared so that bold con- 
frontation may be staged. Your compa- 
nions supported all of your proposals 
and promised to collect the money sooner 
to purchase the arms. When S.I. Shri 
Vidya Ratan and other policemen of 
Police Station Kotwali tried to prevent 
you from acting in a manner prejudicial 
to maintenance of public order and at- 
tempted to arrest, then you, with the 
intent to kill policemen fired on them 
with a pistol taken out from under the 
belt of your pants and they narrowly 
escaped. You were caught on the spot. On 
your personal search a 12 bore country 
made pistol along with an empty car- 
tridge and 2 live 12 bore cartridges were 
secured: from your possession. In this 
connection a Criminal Case No. 631/80 
under Sections 307/153, I. P. C. and u/Ss. 
632/81 read with Section 25 Arms Act 
has been registered against you and the 
same is pending.” 


The two grounds set out are nothing but 
narration of facts bringing out the ante- 
cedent history of the petitioner. It is ob- 
vious therefrom that the ground for the 
making of the order for his detention is 
one and the same, viz., to prevent him 
from ‘inciting communal violence in Mo- 
radabad City. 


3. In challenging the impugned order 
of detention, learned counsel for the peti- 


tioner has mainly advanced two conten- 


tions. The first is that the grounds of 
detention besides being vague and lack- 
ing in particulars, did not furnish suffi- 
cient nexus for forming the subjective 
Satisfaction of the detaining authority; it 
is further said that ground No. (i) is stale 
and, therefore, could not be taken into 


account by the detaining authority while 
passing. the order of detention, particu- 
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larly when the petitioner is being prose- 
cuted for the alleged offences committed 
by him in the communal riots. The second 
is that the undue delay on the part. of 
the State. Government in considering the 
representation made by the petitioner 
renders his continued detention bad, Nei- 
ther of the contentions can be accepted. 


4, As to the first contention, it seems 
to us that the order of detention cannot 
be challenged or. the ground . that the 
grounds furnished were vague or indefi- 
nite or lacking in particulars or . were 
not adequate or sufficient for the satis- 
faction of the detaining authority. On 
the contrary, the grounds set out with 
sufficient degree of particularity all the 
basic and necessary facts on which the 
Satisfaction of the detaining authority 
was based, or, for that matter, for the 
making of an effective representation. It 
is true that the order of detention is 
based on two grounds which relate to two 
incidents, one of Aug. 13, 1980, and .the 
other of July 24, 1981, i.e., 
incident was after a lapse of about a 
year, but both the incidents show the 
propensities of the petitioner to mstigate 
the members of the Muslim community 
to communal violence. 
communal riots which took place in 
Moradabad City Jed to widespread - car- 
nage and bloodshed resulting in the loss 
of many innocent lives, The memory of 
the communal riots is all too recent ~ to 
be a thing of the past. The past conduct 
or antecedent history of a person ‘can 
appropriately be taken into account in 
making a detention order, It is usually 
from prior events showing tendencies or 
inclinations of a man that an inference 
can be drawn whether he is likely. in the 
future, to act in a manner prejudicial to 
the maintenance of public order. - 
though there was a lapse of a yeer 


the eve of the Id festival and the ground 
alleged is that the petitioner was trying 
to instigate the Muslims- to. communal 
violence by promise of better arms, with 
-a view. to an. open: confrontation ‘between 
‘the two communities. It- cannot be 
‘that the prejudicial conduct ‘or antece- 
dent history of the petitioner was not 


proximate. in point of time and had ño.: 
conclusion. 


rational connection with the 
that his detention: was.. necessary for 


maintenance of public order. There is no : 
“substance in. the: contention thatthe, in- 
cident: of. July-: :24,. 1981, related to. - law. 
The- 


“and“order and. not to: :- public order. -- 


- Fitrat Raza Khan v: State: of U.. P, 


the second . 


The unfortunate. 


Al- . 
‘but ` 
‘the incident of July 24, 1981,.was just on: 


said - 


act on the part-of the petitioner squarely 
fell within the realm of public order, as 
it was calculated to disturb public peace 
and tranquillity. It is needless tó empha- 
sise that the incitement of the members 
of a particular community to cémmunal 
violence in a town like Moradabad, where 
the: Muslim population predominates 
pertains to public order and not merely 
to law and order. 


5. As to the second contention, we 
are.satisfied that there was no unexplain~ . 
ed delay on the part of the State Govern- . 
ment to consider the representation made 
by the petitioner. The petitioner made a 
representation dated Aug. 8, 1981, 
through the Superintendent, Centra? Jail, 
Moradabad. It was actually handed over 
to the Superintendent, Central Jail, on 
Aug. 10 1981, and he, on the same day, 
sent it to the District Magistrate. The 
District Magistrate forwarded the repre- 
sentation together with his comments to 
the Home Secretary on Aug. 13, 1981. 
The representation was received in the 
Home Department the next day. It could 
not be attended to on Aug. 15, which was 
the Independence Day, and on the 16th, 
being a Sunday. The representation was 
scrutinised in the Secretariat for three 
days between the 17th and the 19th, and 
the notings on the file were made. The 
file was perused by the Joint Secretary, 
Home Department, on Aug. 19. On Aug- 
ust 20 she Law Department was consult- 
ed. The file was placed before the Home 


Secretary on Aug. 21, who placed it be- 


fore the Chief Minister. The Chief Min- 
ister took two days to study the file and 
ultimately, passed an order rejecting the 
representation on Aug. 24. It would, 
therefore, appear that the representation 
made by the petitioner was considered by 
the State Government at all levels, and 
there was no undue delay in its consi- 
deration. = 


6: Accordingly, - the writ. petition 1 me 
fail, anc is dismissed. 


Petition dismissed, . 


ALR. .- 
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P. N. BHAGWATI; A. C. GUPTA; 
© S. MURTAZA FAZAL ALI; 

V. D. TULZAPURKAR; D, A. DESAI; 
R. S. PATHAK AND E. S. VENKATA- 
RAMIAH, JJ. 

Transferred Cases Nos. 19, 20, 21, 22, 26 
and 24 of 1981 and Writ Petn, No. 274 of 
1981 and Spl. Leave Petn. (Civil) No. 1509 

of 1981*, D/- 30-12-1981. 


S. P. Gupta, V. M. Tarkunde, J. L. 
Kalra and others, Iqbal M. Chagla and 
others, Rajappa, P. Subramaniam, D. N. 
Pandey and others, Petitioners v. Presi- 
dent of India and others ete., Respon- 
dents, 


AND 


Miss Lily Thomas, Petitioner v. Presi- 
Z dent of India and others, Respondents. 


AND 


R. Prasad Sinha, Petitioner Vv. 
Sh. K. B. N. Singh (Chief Justice) and 
others, Respondents. 

Editorial Note: In this momentous 
Supreme Court verdict the seven. Jucge 
Constitution Bench upheld by majority: 

(1) Validity of the transfer of 
Hon’ble K. B. N. Singh, Chief Jus- 
tice. of Patna High Court to ithe 
Madras High Court; 

Validity, of non-extension of the 
term of Hon’ble Shri S. N, Kumar, 
Addl. Judge of the Delhi High 
Court, and 

Validity of the circular of the 
Union Law Minister to all States 
dated 18th March, 1981. 


Hon'ble Judges who constituted the 
Bench Bhagwati, A. C. Gupta, 
S. M. F. Ali, Tulzapurkar, Desai, Pathak 
and Venkataramiah, Jd. 

The major issues involved in the case, 
for the sake of convenience may be 
classified as follows: 


(i) Locus standi of lawyers. to file 
writ petitions. by way . of public. 
interest litigation. (See Pt. A). 

üi) Independence of Judiciary (Pt. B) 

(iii) Validity of Union Law -Minister’s 
circular dated 18-3-1981 (Pt. C) 

üv) Nature of power to appoint/trans- 


(2) 


(3) 


-fer High Court Judges. and proce- - 


. - dure to be- followed — consulta- 


Be a ee 
_*From judgment and order of Patna High 


Court in C. W, J. C. No. 312 of 1981, 
Dj- 2-2-1981. 


S, p.. Gupta and ‘others v. President-.of India-and. others . 


petitions 
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-tion with constitutional faenor 
aries; Consent of concerned udges 
-etc. (Pis. E to N) 

(v) Validity of transfer of J udges 
from one High Court to another — 
Matters to be taken into considera- 

- tion, viz. public interest, personal 

- jnconvenience, regional language, 
consent of concerned Judge ete.. 
(Pts. O to Y) 

(vi) Other incidental legal aspects like 
privileged documents, See Pt. D 
Interpretation of Constitution, Con- 
stitutional conventions ete. 

The aforesaid classification is followed 

in the Headnotes. All the seven Judges 
have delivered separate opinions. All the 


_ writ petitions stands dismissed in view of 


majority opinions. 

The decision on the above said major 
issues at a glance :— 

(i) Locus Standi : As important issues 
concerning judiciary were involved in the 
case and during pendency of the petitions 
Hon’ble K. B. N., Singh, C. J. and 
S. N. Kumar, J. joined as petitioners, 
the Advocate-General conceded that the 
were maintainable. It being 
litigation affecting judiciary, it was un- 
animously held that lawyers had-interest 
and locus standi to file the petitions and 
they could not be told off at the gates. 
Hon’ble Venkataramiah, J. however, ob- 
served that but for joining of Hon’ble 
C. J. and Shri 
S. N. Kumar, J. as petitioners, the , peti- 
tions might have been not maintainable. 

(ii) Independence of judiciary : . 

The impugned circular of. Law Minister 
dated 18-3-1981, the transfer of. Hon’ble 
Chief. Justice of Patna High Court and 
the non-extension of the term of Addl. 
Judge -were alleged to be encroachments 
on judiciary. The power to appoint 
Judges is executive in nature and the 


' President is: bound by the advice of the 


Cabinet by virtue of Art. 74. The concept - 
of independence: of judiciary, its’. scope 
and limitations ‘are discussed in the con- 


< text of the procedure followed in India 
in the ‘imatter of appointment of Judges. 


Gii)- Circular of ` Law Minister dated 
18-3-1981 : Validity of the circular is up- 
held by Bhagwati, S. M. F. Ali, Desai and 
Venkataramiah, JJ. On the’ ‘other’ ‘haiid 
Gupta, ° ‘Tulzapurkar and‘ Pathak, - Ju. 
took contrary view. 

GV) Appointment and’ extension ot 


‘term of Additional Judges : 


~. AH Judges : ‘agree that consultation with. 
. functionaries: , ; must. ` 


be. 
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meaningful and result oriented and that 
the proposal can emanate from any of the 
constitutional functionaries. It is also un- 
‘animously agreed that none of the con- 
stitutional functionaries can exercise veto 
in this matter, 

On question whether the opinion of the 
Chief Justice of India enjoys primacy 
over the other constitutional function- 
aries, Gupta, Tulzapurkar and Pathak, JJ. 
held that primacy should be given to the 


opinion of the Chief Justice of India. 
However, ths majority consisting of 
Bhagwati, Desai, S. M. F. Ali and 


Venkataramiah, JJ, held against primacy. 

Dealing with constitutional convention 
that has come up for last 25 years that 
Additional Judge is normally appointed 


as permanent Judge as and when vacancy - 


occurs, and therefore the normal expecta- 
tion that Addl. Judge will be appointed 
as permanent Judge, it is held that such 
convention does not vest any enforceable 
right in the incumbent though the Addl. 
Judge is entitled to weightage for being 
appointed as permanent Judge as com- 
pared to any fresh candidate. 

The nature and extent of consultation 
required at the stages of fresh -appoint- 
ment and extension of .term pespeciively 
are also discussed. 

Non-extension of the am of Shri 
S. N. Kumar, Addl. Judge was held valid 
by the majority consisting of Bhagwati, 
S. M. F. Ali, Desai and Venkataramiah JJ. 

s against. Gupta, .Tulzapurkar and 
Pathak, JJ. : 

(v) Transfer of Judges: 

There is unanimity that transfer of a 
Judge from one High Court to another 
must be in public interest and not by way 
of punishment. 

Prior consent of the Judge concerned 
was held not necessary by all Judges ex- 
cept Bhagwati, J. 


It was also cbserved that personal in- 


convenience, language problem should 
also be taken into consideration as far as 
possible. 

The transfer of Shri K. B. N. Singh, 
the Chief Justice of the Patna High Court 
was held to be in public interest and not 
vitiated by mala fides by the majority 
consisting of Gupta, Tulzapurkar, 
Venkataramiah and Pathak, JJ. 

. . (vi) Miscellaneous : 

(a) Privilege in matter of production 
of certain documents by Government 

It is held by majority that no privi- 
lege couid be claimed in respect of docu- 
ments’ which constituted material for 
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forming the opinions in the matter of 
appcointment/transfer of Judges. 

Only S. M, F. Ali, J. dissented from 
the above view. He further held that he 
was in favour of non-disclosure of docu- 
menis, but once the documents were made 
available he was. entitled to refer them. 

(b} Legal points covering aspects like 
Interpretation of Constitution, Right of 
concerned Judge to be heard, Scope of 
writ jurisdiction, Constitutional conven- 
tions, question of strength of Judges 
whether justiciable are also considered by 
the Judges while discussing the main 
issues involved in the writ petitions. 

(A) Constitution of India, Arts, 32, 226 
and 217 — Locus Standi — Traditional 
rule — History and development — Prin- 
ciples applicable in determining locus 
standi — Public interest litigation — 
Petition by practising lawyers raising im- 
portant questions relating to independence 


‘of judiciary — Maintainable (Pt. Conced- 


ed). 

(There is a sence agreement with the 
views expressed by Bhagwati and Tulza- 
purkar, JJ. on the question of locus standi 
of the practising lawyers to  chalienge 
validity of transfer of a Judge, refusal 
to re-appoint an Additional Judge and 
Law Minister’s circular letter. —Ed.) 

Per Bhagwati: J. (Gupta, Fazal 
Desai, Pathak, Venkataramiah dd, 
curring)) :— 

The traditional file: in oon to locus 
standi is that judicial redress is available 
only toaperson who hassuffereda legal 
injury by reason of violation of his legal 
right or legally protected interest by the 
impugned action of the State or a public 
authority or any other person or who is 
likely to suffer a legal injury by reason 
of threatened violation of his legal right 
or legally protected interest by any such 
action. The basis of entitlement to judi- 
cial redress is personal injury to pro- 
perty, body, mind or reputation arising 
from violation, actual or threatened; of 
the legal right or legally protected in- 
terest of the person seeking such redress, 
This is a rule cf ancient vintage and it 
arose during an era when private law 
dominated the legal scene and public law 
had not yet been born. Under this rule, 
the Court was concerned with the ques- 
tion whether the applicant was a person 
aggrieved, According to this rule, it was 
only a person who suffered a specific 
legal injury by reason of actual or threat- 
ened violation of his legal right or legally 
protected interest who could bring an ac- 
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tion for a regular writ petition to be filed 
by the: public spirited individual espous- 
ing their cause and seeking relief for 
them. The Supreme Court will readily 
“respond even to a letter addressed by 
such individual acting pro bono publico. 
(Para 17) 

But the individual who moves the 
court for judicial redress in cases of this 
kind must be acting bona fide with a 
view to vindicating the cause of justice 
and if he is acting for personal gain or 
private profit or out of political motiva- 
tion or other oblique consideration, the 
court should not allow itself tọ be acti- 
vised at the instance of such person and 
must reject his application at the thres- 
hold, whether it be in the form of a 
letter addressed to the court or even in 
the form of a regular writ petition filed 
‘in court.: As a matter of prudence and 
not as a rule of law, the court may con- 
fine this strategic exercise of jurisdiction 
to cases where legal wrong or legal in- 
jury is caused to a determinate class or 
group of persons or the constitutional or 
legal right of such. determinate class or 
group- of persons is violated and as far 
as possible, not entertain cases of judicial 
redress, This rule in regard to locus 
standi thus postulates a right~duty pattern 
which is commonly to be found in private 
Jaw litigation. But, narrow ` and rigid 
though this rule may be, there are a few 
exceptions to it which have been evolved 
by the courts over the years. (Case law 
discussed). (Para 14) 


Where a legal wrong or a legal injury 
is caused to a person or to a determinate 
class of persons by reason of violation 
of any constitutional or legal right or any 
burden is imposed in contravention of 
any constitutional or legal provision or 
without authority of law or any such 


legai wrong or legal injury or 
illegal burden is threatened and 
such person oor determinate class 


of persons is by reason of poverty, help- 
lessness or disability or socially or eco- 
nomically disadvantaged position. unable 
to approach the court for relief, any mem- 
ber of the public ean maintain an appli- 
cation for an appropriate direction, order 
or writ in the High Court under Art. 226 
and in case of breach of any fundamen- 
tal right of such person or determinate 
class of persons, in the Supreme Court 
under Art. 32 seeking judicial redress for 
the legal wrong or injury caused to such 
person or determinate class of persons. 
1978 AC 482, Distinguished. (Para 17) 
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There is a vital distinction between 
locus standi and justiciability and it is 
not every default on the part of the 
State or a public authority that is justi- 
ciable, (Para 23) 
_ Another point which requires emphasis 
is that cases may arise where there is 
undoubtedly public injury by the act or 
omission of the State or public authority 
but such act or omission also causes a 
specific legal injury to an individual or 
to a specific class or group of individuals. 
In such cases, a member of the publie 
having sufficient interest can certainly 
maintain an action challenging the lega- 
lity of such act or omission. (Para 25) 

Applying these principles it must be 
held that the petitions, challenging the 
validity of circular letter-dated 18-3-1981, 
by the Central Law Minister to the Gov- 
ernor of Punjab and the Chief Ministers 
of the other States and claiming relief of 
mandamus ete., filed by practising ad- 
vocates are maintainable. 

(Paras 25, 141, 430, 609, 973) 

There can be no doubt that the practis- 
ing lawyers have a vital interest in the 
independence of the judiciary and if any 
unconstitutional or illegal action is taken 
by the State or any public authority 
which has the effect of impairing the in- 
dependence of the judiciary, they would 
certainly be interested in challenging the 
constitutionality or legality of such ac- 
tion. They had clearly a concern deeper 
than that of a busybody and they cannot 
be told off at the gates. AIR 1981 SC 344, 
Relied on, (Para 25) 

Per Tulzapurkar, J. concurring. 

The practising lawyers, who are noth- 
ing short of partners in the task of ad- 
ministration of justice undertaken by 
the Judges, are vitally interested in the 
maintenance of a fearless and an indepen- 
dent judiciary to ensure fair and fearless 
justice to the litigants. Hence, in chal- 
lenging the. constitutionality of Law 
Minister's circular and grant of short- 
term extensions to sitting Additional 
Judges of High Courts, the practising 
lawyers, either in their individual capa- 
city or representing Lawyers’ Association 
have not merely sufficient interest but 
special interest of their own in the sub- 
ject-matter of the writ petitions and they 
cannot be told off at the gates and the 
petitions at their instance are clearly 
maintainable. (Para 609) 

Per Venkataramiah, J.:— But for the 
joining of the affected Judges as petitioners, 
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the writ petitions would: have been liable - 
‘to be dismissed. « ‘(Para 974): 
- (B) Constitution of. India, Pre. and Arti-` 
cles 124, 216, 217, 222, 224 and: Part. I . 
(General) en Independence of judiciary —. 
Basic structure of the Constitution — 
Scope and limitations of the concept. (Ad- 
ministrative law — Independence of Judi- 
ciary.) ; nocy Sa 


Per Bhagwati, J. 

The principle of saeaendende: of he 
_ judiciary is not an abstract ‘conception 
but it is a living faith which must ‘derive 
its inspiration from the constitutional 
charter and its nourishment and ‘susten- 
ance from the constitutional values. It 
is necessary for every Judge to remember 


constantly and continually that our Con- 


stitution is not a non-aligned national. 
charter, It is a document of social revolu- 
tion which casts an obligation on every 
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' be confined within the four corners 


instrumentality including. the judiciary, ` 


, which is a separate but: equal branch of 
the State, to transform the status 
ante into a new human order in which’ 
justice, social, economic and political will 
inform all institutions of national life 
and there will be equality. of. status and 
opportunity for all. The judiciary has 


therefore a socio-economic destination and »- 
a creative function. If there is one prin- -~ 


ciple which runs through the ertire fabric 
of the Constitution, it is the principle of 
' the’ rule of law and under the Constitu- 
`” tion, it is the judiciary which is entrusted 
‘With the task of keeping every organ of 
the State within the limits of the-law and 
thereby making the rule of law mèan- 
ingful and effective, (Para 2) 

Judges should be of stern ‘stuff and 
tough fibre, unbending before power, ‘eco- 


quo 


A. Í. R. 
‘be difficult for 'him- to perform the duties 


of his .office without fear or favour, 'The 


tenure of an’ Additional J udge ds not un- 
certain or precarious but it is conditional 
On the existence of arrears irr the High 
Court which is an objective condition of 
fact. l (Para 122) 

Per'S5: M. F. Ali, J. 

Independence of judiciary is doubtless 
a basic: ‘structure of the Constitution but 
the said: concept of independence has to 
of 
the Constitution and cannot go beyond 
the’ Constitution. While this absolute 
judicial*power has been conceded by the 
Constitution -to-the judiciary, a. certain 
amount of executive control has already 
been vested in the higher judiciary in res- 
pect of the: subordinate judiciary. This 
executivé power is not absolute and has 
to be'exercised iv consultation with the 


‘CJI in :the case of appointment of Sup- 
reme Court Judges, as also in consultation 


with the CJI ‘and the Governor of the 
States ‘concerned in case of the appoint- 
ment of Chief Justice of the High Courts 
~~ in the case of appointment of High 


“Court: Judges, the Chief Justice of the 


: concerned. High: Court is also to be con- 


sulted. The consultation contemplated by 
the. Constitution must be full and effective 
and. by: convention the view of the con- 


» cerned CJ:and CJI should always prevail 


unless there are exceptional circum- 


‘stanees which may impel the President to 


disagree -with the advice given by these 
Constitutional -authorities. Thus, in fine, 
the doctrine of ‘separation of power so 


' far as our. Constitution is concerned, re- 


nomic or political, and they must uphold : 


the core principle of the rule of law which - 


says “Be you ever so high; the law ‘is 
above you” This is the principle of in- 
dependence of the judiciary which is vital 
for the establishment of real’ parti¢ipa- 
tory democracy, maintenance of the rule 


of law as a dynamic concept and delivery ` 


of social justice to the vulnerable sec- 
tions of the coramunity, It is this prin- 
ciple of independence of the 
which must be. kept in mind while ‘inter- 


preting the relevant’ provisions’ of the 
Constitution. AIR 1977 SC 2328; Relied : 
on. o (Para 26) = 


‘Per Gupta,’ J. i 

- The: independence of the judiciary de- 
pends to'great extent on the ‘seéurity .of 
' tenure of the Judges. If >the “Judge’s 
tenure is‘uncertain or precarious, it- will 


veals an artistic blending and an adroit 


admixture of ‘Judicial and executive func- 


tions... (Paras 318, 319) 
In thé American’ Constitution by virtue 


‘of the fact that the entire judicial power 
tis’ vested in the Supreme Court or other 


courts, the appointments: have to be made 


by the: Supreme Court, unlike the provi- 


"- and executive ‘authorities as 


‘judiciary ` above. Therefore, iri expounding the con- 


‘sions: of ‘ Indian ‘Constitution where 


ap- 
poihtments aré' to be made by the Pre- 
sident ‘in -consultation both with judicial 
indicated 


X cept: of separation, the essential distiñċ- 
“tive features- which differentiate Indian 


-+ 


: Constitution from the American Constitu- 


tion” must: þe kept in mind, (Para 326) 
So far as framers of Indian Constitution 


- arè - concerned „they -had -deliberately re- 
. jected ‘the theory of complete -insulation 


of the judicial systém: from the executive 


“contedl:' The Indian Constitution has de- 
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vised. a wholesome and effective: mecha- 
‘nism for the appointment of judges which 


, Strikes a just balance between the judi- - 


cial and executive powers.so that while 
the final appointment vests in the highest 
authority of the executive, the power is 
subject to a mandatory consultative pro- 
cess which by convention is entitled to 
great weight by the President. Apart from 
tnese safety valves, checks and balances 
at every stage, where the power of the 
President is abused or misused or violate 
any of the constitutional safeguards it is 
always subject to judicial review. . The 
power of judicial review, which has been 
conceded by the Constitution to the judi- 
ciary, is the safest possible safeguard not 


only to ensure independence of judiciary 


but also to prevent it from the vagaries 
of the executive. (Paras 328, 329, 334) 
' The Indian Constitution fully. safe- 
guards the independence of Judges as also 
of the judiciary by a three-fold method— 

(1) by guaranteeing complete safety of 
tenure to judges except removal in cases 
of incapacity or misbehaviour which is 
not only a very complex and complicated 
. procedure but a difficult and onerous:one; 


(2) by giving absolute independence to 
the Judges to decide the cases according 
to their judicial conscience without being 
. influenced by any other consideration and 
without any interference from the execu- 
tive; 

(3) so far as the siborainat judiciary 
. is concerned the provisions of Arts, 233- 
296: vest full and: complete control over 
them in the High Court. 
(Paras 333, 343) 
Per Desai, J. 

' Independence of: judiciary | under the 
Constitution has to be interpreted within 
the framework: and the parameters of the 
Constitution. There are various pravi- 
sions in the Constitution which indicate 
that the Constitution has not provided 
something like a ‘hands. off attitude’ to 
the judiciary, The power, of, appointment 
of High.Court Judges and the Judges of 
the Supreme Court vests in the President 
and the President being a constitutional 
head he is constitutionally bound to. act 
according to the advice of the Council of 
Ministers. Arts. 32 (3), 133 (3), 138, 139, 


140, 130, 230, 231, 237, 225,-126, 127 (1), . 
nomic justice, establishment of 


128 confer . ‘power on other constitutional 
institutions such as the executive .which 
when it acts within ‘the: limits.of power 
Will have a direct impact -on the func- 
tioning of the judiciary. This conspectus 
of articles, not. meant, to, be exhaustive, do 
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ed.. establishment’ prone 
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indicate that Parliament has power to re- 
gulate“Court’s jurisdiction. Undoubtedly 
judiciary, ‘the third branch of the Gov- 
ernment cannot act in isolation, They are 
ensured total freedom,.of course, after 
entering. the office, from any overt or 
covert pressure or interference in the 
process of adjudicating causes brought 
before them and to this end they are en- 
sured tenure, pay, pension, privileges and 
certain basic conditions of service. The 
judiciary like any other constitutional in- 
strumentality has, however, to act towards 
attainment of constitutional goals. The 
independence of judiciary is not to be de- 
termined in all its ramifications as some 
a priori concept but it has to be deter- 
mined within the framework of the Con- 
stitution. True, that the thrust is to en- 
sure that adjudications are untrammelled 
by external pressures or controls and 
independence of judiciary under the 
Constitution is confined to the adjudica- 
tory functions of the Courts and tribunals 
and they are insulated from executive 
control in that behalf. It is not unlikely 
that the total insulation may breed ivory 
tower attitude, It is not as if judicial in- 
dependence is an absolute thing like a 
brooding omnipresence. One need not too 
much idolise the independence of judi- 
ciary so as to become counter-productive. 
(Paras 703, 704) 

While undoubtedly political packing 
must be abhorred, in putting the indepen- 
dence of judiciary on pedestal one cannot 
lose sight of the fact that the judiciary 
must keep pace with the changing mores 


. of the day, its decision must be informed 


by values enshrined in the Constitution, 


. the goals set forth in the fundamental law 


of the land, peoples’ yearning desire for 
a chance for the better and the promised 
millennium. An activist role in further- 
ance of the. same is a sine quanon for the 
judiciary. If value packing connotes ap- 
pointment of persons otherwise well 
qualified as required by the constitution 
but having the additional qualification 
of awareness of the high priority task of 
eradication of poverty, removal of eco- 


“nomic disparity, destroying the curse of 


illiteracy, ignorance, exploitation, feudal 
overlordship,. coupled with- conscious 
commitment to administering socio-eco- 
a just 
social order, an egalitarian society, then 
net only the value packing is not to be 
frowned. upon nor thwarted by entrench- 
people bug it 
must be advocated with crusader’s zeal.. 
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And judiciary cannot stand aloof and 
apart from the mainstream of society. 
This will ensure its broad accountability 
to injustice ridden masses and therefore 
it is not unnatural that the status 


quoists can enter their caveat to value 


packing but which does not commend. 
While appointing each individual the con- 
_ stitutional philospohy of each individual 
ought to be a vital consideration and if 
this is labelled as value packing, it is 
neither unethical nor unconstitutional 
nor a weapon to strike at independence 
of judiciary. (Para 705) 


Per Venkataramiah, J. 


It is important to bear in mind that the 
independence of the judiciary is one of 
the central values on which our Con- 
stitution is based. No other constitutional 
agency is shielded as are the superior 
Courts in our country with so many built- 
in safeguards. The Judges can, if they 
ehnose to, be guided by the doctrine of 
conscience only while discharging their 
duties. They are not expected to be under 
any kind of external pressure, They are 
circumscribed by ‘expectations of neutra- 
lity and impartiality’ and by the tradi- 
tions of the legal profession which is 
always keeping a watchful eye on every 
action of a Judge. In all countries where 
the rule of law prevails and the power to 
adjudicate upon disputes between a man 
and a man, a man and the State, a State 
and a State, and a State and the Centre, 
is entrusted to a judicial body, it is natu- 
ral that such body should be assigned a 
status free from capricious or whimsical 
interference from outside and the judges 
who constitute it should be granted a 
security of tenure that lifts them above 
the fear of acting against their conscience. 

(Para 1051) 


(C) Constitution of India, Arts.- 222 and 
217 — Law Minister’s circular letter dated 
18-3-1981 — Letter is valid. l 


Per Bhagwati, S. M. F. Ali, Desai and 
Venkataramiah, JJ. (A. C. Gupta, Pathak 
and Tulzapurkar, JJ. Dissenting.) 


The Central Law Ministers circular 
letter dated 18-3-1981 requiring the addi- 
tional Judges as also those whose names 
were recommended or might in future be 
recommended for initial appointment, to 
give their consent for being appointed as 
Judges outside the State is not invalid. 

a (Paras 54, 769) 


S. P. Gupta and others v. President of India and others 


Per Bhagwati J. (Majority view): 


There is no legal infirmity or any 
abuse or misuse of authority on the part 
of the Law Minister in issuing the cir- 
cular letter. The circular letter does not 
violate the provisions of Cl. (1) of Art. 217 
or Cl. (1) of Art, 222 nor does it offend 
against any other constitutional or legal 
provision and the challenge against the 
validity of the circular letter must, there- 
fore, fail. However, it may be made clear 
that since an additional Judge has a right 
to be considered for. appointment as an 
additional Judge for a further term on 
the expiration of his original term, and 
in case of.a vacancy in a permanent post, 


for appointment as a permanent Judge in 


his own High Court, he cannot be dis- 
continued as an additional Judge on the 
ground that he has not given his consent 
for being appointed as a permanent 
Judge in any other High Court. Such a 


ground for discontinuing an additional 
Judge would be a wholly irrelevant 


ground and if, on the expiration of his 
original term, an additional Judge is dhis- 
continued on any such ground, the deci- 
sion of the President discontinuing him 
would be unconstitutional and void and 
the Union of India would be liable to be 
directed to reconsider his case on the basis 
of relevant considerations after excluding 
the irrelevant ground. (Para 54) 


' The circular letter addressed by the 
Law Minister is not in the nature of a 
public order made by a public authority, 
The Law Minister is undoubtedly a mem- 
ber of the Cabinet anditis reasonable to 
assume that in issuing the circular letter 
he was acting on behalf of the Central 
Government but the circular letter does 
not appear to have been issued by the 
Law Minister in the exercise of any con- 
stitutional or legal power. The circular 
letter has no constitutional or legal sanc- 
tion behind it and non-compliance with 
the request contained in it would not pro- 
prio vigore entail amy adverse conse- 
quence to the additional Judge or to. the 
person recommended for initial appoint- 
ment, for not complying with such re- 
quest. It may be that because an addi- 
tional Judge does not give his consent to 
be appointed as a permanent Judge in an~ 
other High Court, he may not be’appoint~ 
ed as a permanent Judge in his own High 
Court and may be discontinued as an ad- 
ditional Judge on the expiration of his 
term, though this is not, within the in- 
tendment of the cireular letter and is 
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clearly impermissible, bu; in that event 
it would be his non-appointment as a 
permanent Judge or discontinuance as an 
additional Judge which would, if at all, 
give him a cause of action and not the 
circular letter asking for such consent, 
(Para 44) 

Barring perhaps the Association of 
Bombay Lawyers, all high powered bodies 
and associations, which have anything to 
do with judicial system, have consistently 
over the years taken the view that one 
third of the number of Judges in each 
High Court should be from outside the 
State. The unanimity of view has been 
so complete and overwhelming that it is 
impossible to contend that the policy of 
having one third of the Judges in every 
High Court from outside the State, which 
the Law Minister is trying to implement 
by issuing the circular letter, is ill-con- 
ceived or- mala fide or subversive of the 
independence of the judiciary, So long as 
the policy is evolved by the Government 
after consultation with the Chief Justice 
of India and it is not otherwise uncon- 
stitutional, the Court cannot -pronounce 
upon the wisdom of the policy or strike it 
down because it does not appeal to the 
Court. Here the policy of having one third 
of the number of Judges in each : High 
Court from outside the State has been 
adopted after consultation with the Chief 
Justice of India and, in fact, -it has his 
complete approval and the Law Minister 
did not therefore act unconstitutionally 
. or illegally in relying upon this policy in 
the circular letter. (Paras 45, 417, 418} 
It is obvious that the Presidént can- 
not appoint a person to be a Judge of a 
High Court without first ascertaining his 
willingness to be appointed as a’ J udge 
in that High Court and someone has to 
make an inquiry in that behalf in order 
to ascertain his willingness, It is only if 
the person concerned is willing to'be ap- 
pointed as a Judge in that High ‘Court 
that the question would arise’ of proces- 
sing his name and consulting the three 
constitutional functionaries in regard to 
the appointment of such person. This ‘in- 
quiry has to be made before the process 
of consultation can start and the“ Law 
Minister therefore by addressing the ‘¢ir- 
cular letter requested the Chief Minister 
of each State to make this inquiry, It is 
true that the Law Minister -did not state 
in so many terms in the circular letter 
that the Chief Minister may make this 
inquiry through the Chief Justice of the 
High Court: but that was clearly implicit 
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in the circular letter, because a copy of 
the circular letter was also sent to the 
Chief Justice of each High Court with the 
endorsement “for necessary action” and 
moreover it must be presumed that the 
necessary inquiry would be made by the 
Chief Minister only through the Chief 
Justice of the High Court. 

(Para 47) 


To isda the word ‘obtain’ in the circular 
letter as meaning that the Chief Minister 
was expected to coerce the additional 
Judges into giving their consent or as 
conveying an implied threat to 
the additional Judges that if they do 
not give their consent they might ba 
dropped as additional Judges on the ex-- 
piration of their term, would be nothing 
short of torturing out of the language 
used in the circular letter, a meaning 
which the language does not bear and 
which could not possibly have been in- 
tended by the Law Minister. (Para 48) 


Further, in such a process transfer is 
not involved. The transfer contemplated 
in Art. 222 cl, (1) is not a mere act of 
physical locomotion or.transfer of re- 
sidence from one place to another, but i‘ 
‘is an act by which a Judge in one High 
Court is transferred asa Judge of another 
High Court. Equally there is no transfer 
involved where an additional Judge is, 
on the expiration of his term, appointed 
as an additional Judge in another High 
Court or is appointed as a permanent 
Judge in any other High Court. It is no 
doubt true that by reason of his appoint- 
ment as an additional Judge or permanent 
Judge in another High Court, he has 
physically to go to that High Court, but 
it is not while being a Judge of one High 
Court that he goes over as a Judge of the 
other High Court. His appointment as ad- 
ditional Judge of one High Court comes 
to an end and he is appointed afresh as an 
additional or. permanent Judge in another 
High Court. It is by virtue of a fresh ap- 
pointment that he becomes a Judge, whe- 
ther additional or permanent, of another 
High Court and he 1s not transferred from 
one High Court to another within ~ the 
meaning of cl. a) of Art. 222. 


` 


(Para 51) 


Tt is true that the Law Minister used 
the expressions “transfer” or “transfer- 
red” ‘in his speech but it must be remem- 
bered thai those were happened to be 
used by the Law Minister in an ex-tem- 
pore speech made on the floor of the 
House and ‘not in a document or letter 


tame 
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prepared after much. care and .delibera- 
tion. No undue reliance can therefore -be - 
placed on the use of the expression 
‘transfer’ or ‘transferred’ in the. speech . 
of the Law Minister, . (Para 52) 


Per S, M. F. Ali, J. (concurring): 


The circular of Union Law Minister 
dated 18-3-1981 does not endanger 
erode the independence of judiciary. The 
circular does not in any way tarnish the 
image of the Judges or the independence 
of judiciary. (Paras 415, 429) 

The tone and tenor of the Circular 
does not amount to  pressurising the 
Judges and putting them under coercion 

to give their consent at the peril of their 
being dropped at the initial stage. The 
plea of coercion or undue influence is to 
be pleaded by the persons 
undue influence or coercion is used, 
None of the Judges have either by any | 
statement or affidvit complained that. they 
had given their consent under duress. 

(Paras 424, 422) | 

The Circular ‘does not in any way in- 
ferfere with the supreme authority of the © 
Chief Justice of India in the matter of 
consultation under Art. 222. (Para 425) 


Per Venkataramiah, J. (nane with 
Bhagwati, J.) SE 


The letter written by the Law Minister 
cannot be said to be invalid on the ground 
that it amounts to a threat to all‘ the 
additional Judges whose consent for be-° 
ing appointed as permanent Judges in 
High Courts other than the orie in which © 
they were workirg is sought or on` the 
ground that the recruitment of members 
of the Bar or of the subordinate’ judi- 
ciary functioning outside the State would 
be unconstitutional as there “would be no 
possibility of an effective. consultation 
with the Chief Justice of the High Court 
and the Governor of the conċerned State 
or on the ground thatitis an indirect at- 
tempt to transfer some additional Judges 
from one High Court to another or on the 
further ground that the circular ‘letter ° 
having been addressed without the’ pre- 
-yious consultation of the’ Chief Justice” of-* 
India, Art. 217 (1) and Art. 222. ‘of ‘the: 
Constitution had been violated.’ In this 
connection, 
ports of the Committees of the Law ’Com-~’ 
mission that one:.third of the Judges ‘ofa 
High Court should be froni outsidë can- 


not be. a from consideration. ~~~ 


a (Paras 122371: 924) * 
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and- 


on whom 


- know them personally. 


the recommendation in Re--- 
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The Constitution does: not state that the ` 
- Chief Justice ‘of the High Court and the 
Governor of:-the State should personally 
know the ‘persons recommended: under 
Art, 217 and that they cannot collect in- 
formation about them by any- other 
source such as the Chief Justice of the 
High Court having jurisdiction over: the’ 
area where they are working or the 
Governor of the other: State. In the true 
nature of things such personal knowledge 
cannot be insisted upon. Hf that 
is insisted upon, the consultation 
with tke Chief Justice-of India itself may ` 
turn out to be ineffective for the very 
Same reason for he cannot be expected 
to have personal knowledge about many 
persons whose names are recommended 
by the Chief Justices of the various -High 
Courts and Governors. In the contex; of 
Art. 217, it must be said that the func- 
tionaries ‘who have to express opinion 


under that Article can. ascertain all rel- 


evant information about a person propos- 
ed for the appointment by any other 
-reasonaole means and they need not 
(Para 1223) - 

Further the letter cannot be treated an 
indirect attempt to transfer some addi- 
tional Judges from one High Court to 


another. It cannot be so for the reason 


that the transfer of an additional Judge 
(appointed under Art, 224 (1)) unless the’ 
arrears have been cleared off and - the 
transfer of. an acting. Judge -.(appointed . 
under Art. 224. (2))-in. any .event would 
not-be possible. at all. An additional Judge 
is appointed for.a term not exceeding two 
years only.-with a view to clearing off . 


. the arrears in a High Court, If that is the 
-sole obtect: of appointing him, how can 


he be. transferred as an additional Judge 
in the- public interest from that Court to 
another Court unless .the purpose .. for: 
which he is. appointed is achieved namely, 
clearing. off the arrears. Moreover when 
his stay as an additional Judge is very 
short .it- would. not subserve the. interest 
of efficiency -of public service if. he is 
made .to. work in- more than one High 
Court. during. that short. period ' unless 


- there is not sufficient work to be assigned 


- to him in the High Court in which he is 
vankdialky appelaied as an additional: Judge.. 
ie (Para 1224) 


n tery 


 Mereovet, “Art: 27 cannot be Said to: - 
be violated on “the ground that the letter | 

“Was written without -thé previous con-° ` 
‘sultation- with. the Chief ‘Justice of: India...” 


The Tetter ‘as ‘can be-sëen’ from: its: tenor : 


‘ts intended tò find out whether any- adż-.- 


1982 


ditional. Judge is willing. to ‘be appointed 
as a. Judge in any other High Court: Such. 


appointment has to be made ‘only in. ac- 


cordance with Art, 217 (1). of the Con- . 


- stitution. Before making such appoint- 
ment, the President has to consult all the 
functionaries mentioned in Art, 217 (1) 
including. the Chief Justice. of India. 
Art. 222 of the Constitution does. not 
come into picture at all as no transfer is 
contemplated under the letter, The letter 
relates to initial appointments only. In 
the circumstances, there is no error. com- 
mitted by the Law Minister in writing 
the impugned letter to the Chief Ministers. 

(Para 1226) 


Per R. S. Pathak J, (Minority view) . 
The circular letter dated Mar. 18, 1981 
addressed by the Law Minister to the 
Chief Ministers of different States and to 
“the Governor of Punjab requesting that 
the additional Judges working in the 


High Court of the State should be re- 


quired to give their consent. to be ap- 
pointed as permanent Judges in another 
High. Court in the country, and _ they 
could name three High Courts, in order 


ot preference, where they would. prefer. 


such appointment cannot be acted on and 
any consent given pursuant to the Circu- 
lar letter is not binding in law on those 
who. have given it, 


The circular letter cannot have: de: ef- 
fect of binding the additional Judges by 
their consent and thus by-pass the con- 
sultative process which the President is 
obliged under the Constitution to enter 


into with the Chief Justice of India. An. 


appointment of a person as a Judge of a 
High Court must be an appointment - to 
a particular High Court. For the purpose 
of making such appointment, the con+ 
stitutional process must-be initiated. with 
respect to a particular High Court. The 
Constitution does not contemplate a single 
process in relation to several High Courts 
collecting as many persons as ‘there are 
vacancies all over India, and then in dis- 
cretion: of the Government -appointing 
such’ of them where -the Government 
pleases, To .adopt this procedure will: be 
to equate the appointment: of Judges 
with the appointment of members..of an 


.All India Service, a position which can- . 


not constitutionally be countenanced. 
There must be a separate and distinct 


-process in regard to appointment | to each 
High Court. The Governor, of the. parti- P 
cular State. ‘and, the Chief J ustice of. the. 
particular. High. Court,, have to be involv- 
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Court making him permanent in 


letter is an attempt to circumvent 


‘stringent 
‘consultation with the Chief.Justice of 
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ed in that process, besides ‘the Chief Jus-' 
tice of India. It is in thé’ course of such 
a process that a- proposal for appoint- 


‘ment. is:made to the person intended for 
„appointment. It is only when consent is 
‘given to such a proposal, that is to say, 


consent to appointment in a particular 
High Court, that it can be said in law to 
be binding and effective. The Circular 
letter has invited the consent of the ad- 
ditional Judges in the most general terms 
te appointment to any High Court other 


than the High Court in which they are 


serving as additional Judges. If it is in- 
tended to bind the additional Judges, it 
has failed in its purpose. (Para 925) 


Per Tulzapurkar J.— A. C. Gupta J. con- 
curring (Minority View) 


The sitting Additional Judge of High 
Court has an enforceable right to be con- 
sidered for being continued or made per- 
manent in that very High Court. In sub- 
stance and reality in extending the term 
of a sitting Additional Judge of High 
that 
High Court no ‘fresh appointment’ is in- 
volved, except for the formality of issu- 
ing a fresh warrant of appointment and 


l taking a fresh oath. If in the case of a 
. sitting Additional Judge his consent - 
‘sought for being 
- High Court it is virtually and in 
Stance seeking his consent for his trans- 


‘appointed to’ eee 
sub- 


fer from his own High Court to another 
High Court falling within the concept of 
transfer contemplated in Art. 222 (1). 
(Para 646) 
By resorting to transfers of sitting 
Additional Judge under the garb of mak- 


.-ing fresh appointments on the expiry of 


their initial or extended term the circular 
the 
safeguard of public interest and the 
condition of full and effective 


India which are required to be- observed 
before the power of transfer under “Arti- 
cle 222 (1) can be exercised. 

(Para 646) 


- The -circular letter .seeks to effect - in 


‘substance and reality transfers of sitting 
. Additional. Judges from their own - High 


Courts - to other High Courts 
on the expiry. of, their initial term . or 
extended .term and the. consent - sought 
from them. thereunder is for such trans- 
fer- and not=for their ‘fresh ‘appointment? 


_,as permanent, J Judges .of other. ___ High 
Courts, and therefore, it violates, Àrti-` 
cle 222, WD... . Coan 649) - 


~ 
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By procuring the consent of the sitting 
Additional Judges for their transfers from 
their own High Court to another before 
undertaking any consultation with the 
Chief Justice of India reduces the- full 
and effective consultation contemplated 
under Art, 222 (1) to a mere formality, 
for it is obvious that such consultation 
and the advice which Chief Justice will 
be tendering“ following upon such con- 
sultation will not be of any use or avail 
as the consent to such transfer shall -have 
already been procured from the concern- 
ed Additional Judges. The consultation 
and the resultant advice of the Chief 
Justice will ba robbed of its real efficacy 
in face of such pre-obtained consent. The 


Circular which has such effect is clearly -. 


violative of Art. 222 (1) and in fact it has 
to be regarded as having been issued 
mala fide for a collateral purpose namely 
to by~pass Art. 222 (1) and confront the 
Chief Justice of India with fait accompli 
when the proposal to transfer’ such Ad- 
ditional Judge would be forwarded to 


him and as such the same is illegai and- 


unconstitutional and deserves to be struck 
down, (Para 649) 


Reading the circular letter as a whole, 
it clearly exudes an odor of executive 
dominance and arrogance intended. to 
have coercive effect on the minds of the 
sitting Additional Judges by implying a 
threat to them that if they do not, fur- 
nish their consent to be shifted else- 
where they will not be - continued nor 
made permanent but would-be dropped. 
The Circular letter, therefore, which 
seeks to obtain the consent of the sitting 
Additional Judges to their transfers from 
their own High Court to another High 
Court induced by threat, coercion or 
duress clearly amounts to Executive in- 
terference with the judiciary and im- 
pinges on its independence and as such 
is illegal, unconstitutional and void and 
the consent if any either already obtain- 
ed thereunder or that may be obtained, 
would be equelly void. 

(Para 648) 


The Circular letter makes invidious 
discrimination against those sitting. Ad- 
ditional Judges who would not be fur- 
nishing their consent as they will suffer 
a disadvantage, while those who would 


be furnishing their consent will be at an 


advantage, 
Sécondly, the Circular letter seems to 


confer unfettered and unguided power on 
the Government to indulge in picking 
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and choosing even within the class of 
those Additional Judges who shall have 
furnished their consent in the sense it 
will be up to the Govt, to select some 


from that‘class for being -shifted to High + 


Courts other: than their own and to re- 
tain arid appoint others in their own High 
Courts. It is, therefore, abundantly clear 
that invidious discrimination is writ 
large on the face of the Circular letter 
and the same is clearly violative of Arti- 


cle 14 and as such. unconstitutional and 


liable to-be struck: down: 
(Paras 651, 652, 653) 


Article 222 (1) clearly refers to the 
transfer of a person, who is already a Judge 
of a High Court. In the case of the pro- 
posed appointees who are being initially 
appointed Judges, either as Additional or 
Permanent, to some High Court there 


would be no question of any transfer in’ 


their case as contemplated in Art..222 (1). 
Therefore it cannot be said that in regard 
to proposed appointees recommended for 


their. initial appointment the Circular 
letter seeks to obtain their consent for 
their transfer. (Para 646) 


(D) Evidence Act (1872), Ss. 123 and 162 
— Constitution of India, Arts. 19 (1) (a), 74, 
217 and 224— Additional: Judge — Ap- 
pointment for fresh térm— Transfer of 
Judge — Correspondence between -Law 
Minister and Chief Justice of India and 
High Court Chief Justice — Disclosure — 


Privilege. AIR 1961 SC 493, Overruled. 


Per. Bhagwati, J. (Majority view 
S. M. F. Ali, J. dissenting). 


The concept of an open Government is 
the direct emanation from the right to 
know which seems to be implicit in the 
right of free speech and expression 
guaranteed under Art. 19 (1) (a). There- 
fore, discolsure of.information in regard 
to the functioning of Government must 
be the rule and secrecy .an exception 
justified only where the strictest -re- 
Quirement of public interest so demands, 
The approach of the Court must be to 
‘attenuate the area of secrecy as much as 
possible consistently with the require- 
ment of public interest, bearing in mind 
all the time that disclosure also serves 
an important aspect of public interest. 


(Para 66)A- 


' There is a heavy burden of proof on any 
authority which makes the claim for 
class irnmunity, The claim’ for class im- 
munity is an extraordinary claim ` be- 
cause it is based not npon the contents of 


"+ 
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he document in question but upon its 
1embership of a class whatever be its 


ontents and therefore the Court should 
e very slow in upholding such a broad 
laim which is contradictory, if not des- 
ructive, of the concept of open Govern- 
rent. Secondly, classes of documents to 
rhich the immunity may be accorded 
re not closed and in the life of.a fast 
hanging society rapidly growing and 
eveloping under the impact of vast 
cientific and technological advances new 
lass or classes of documents may come 
nto existence to which the immunity may 
ave to be granted in public interest, but 
hat should only be as a highly excep- 
ional measure. 


In cases where non-appointment of an 
dditional Judge for a further term or 
ransfer of a High Court Judge is chal- 
anged the disclosure of the cor- 
espondence exchanged between the 
aw Minister, the Chief Justice of the 
lgh Court, the State Government and 
he Chief Justice of India and- the rel- 
vant notings made by them, could not be 
aid to be injurious to public interest.’ 
‘(Para 81) 


It is therefore obvious that, in a pro- 
eeding where the transfer of a High 
‘ourt Judge or Chief Justice of a High 
‘court is challenged, no immunity can be 
laimed in respect of the correspondence 
xchanged between the Law Minister and 
2€ Chief Justice of India and the not- 
igs made by them, since, on the balance, 
1e non-disclosure of these documents 
rould cause greater injury to public 
iterest than what may be caused by 
iely disclosure. (Para 82) 


Consequently, the injury which would 
e caused to the public interest in ad- 
iinistration of justice by non-disclosure 
£ the correspondence between the 
aw Minister, the Chief Justice of Delhi 
ad the Chief Justice of India and the 
evant notings made by them in regard 
» non-appointment of 8S, N. Kumar and 
le correspondence between the Law 
inister and the Government of India 
id the relevant notings made by them 
ı regard to transfer of the Chief Justice 
: Patna, far outweighs the injury which 
ay, if at all, be caused to the public 
terest by their disclosure and hence 
ese documents were liable to be dis- 
osed in response to the demand of the 
punsel appearing on behalf of peti- 
mers, AIR 1961 SC 493, Overruled. 

l (Para 85) 
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' There can`be no doubt that the advice 
tendered by the Council of Ministers to 
the President is protected against judicial 
scrutiny. But, the material on which the 
advice tendered by the : Council of 
Ministers is based cannot be said to be 
part of the advice and the correspon- 
dence exchanged between the Law 
Minister, the Chief Justice of Delhi and 
the Chief Justice of India which con- 
stituted the material forming the basis of 
the decision of the Central Government 
must accordingly be held to be outside 
the exclusionary rule enacted in Cl. (2) 
of Art. 74. ATR 1961 SC 493, Overruled. 
AIR 1977 SC 1361, Relied on, 
(Para 60) 
Per Desai, J.:— (Concurring with Bhag- 
wati, J.) Undoubtedly, S. 123, a century 
old provision enacted to some extent keep- 
ing in view the needs of Empire builders 
must change in the context of the Re- 
publican Government and the open 
society which we have set up. Undoubt- 
edly there must be such affairs of the 
State involving security of the nation and 
foreign affairs where public interest re- 
quires that the disclosure should not be 
ordered, It is, however, equally well re- 
cognised that fair administration of jus- 
tice is itself a matter of vital public in- 
terest. Therefore, if the two public 
interests conflict, the Court will have to 
decide whether the public interest which 
formed the foundation for claiming pri- 
vilege would’ be jeopardised if disclosure 
is ordered and on the other hand whether 
fair administration of justice would suf- 
fer by non-disclosure and decide which 
way the balance tilts. In the ultimate 
analysis the approach of the Court while 
deciding the question of privilege would 
be that it has to balance public interest 
in just justice and just administration of 
justice and State affairs at high level in 
respect of appointment to high constitu- 
tional. offices and then decide which way 
the: balance ‘tilts. Having formulated this 
test the answer was that a disclosure in 
the interest of justice far outweighs the 


- possible embarrassment felt by disclosing 


certain aspects. (Para $49) . 


Per Venkataramiah, J. (concurring with 
Bhagwati,. J.) The expression ‘affairs of 


‘State’ in S, 123 should receive a very 


narrow meaning. Any claim for inter- 
preting it with a wider connotation may 
expose S. 123 to be challenged as being 
unconstitutional, - (Para 1189) 
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Privilege could be claimed in réspect 
of a document on: two-alternative grounds 
viz. (a) that the disclosure of the’ contents 
of the document would be injurious to-the 
public interest by endangering ~ national 


security or diplomatic relations and (by 


that the document belonged to a. ‘class 


which should not be disclosed to ensure - 


the proper muneHonne. of. PAE -service. 
(Para: .1157) 


` ‘There is residual . power in Court to 


decide whether the disclosure of -a docu- 


ment is in the interest of. the’ public. and 
for that purpose, if ‘necessary, to. in- 
spect the document, and that the state- 
ment of the head of the department that 
the disclosure would injure’ public 
interest is not final. AIR 1975 SC. 865, 
Rel, on. l (Para 1184) 


. Where the petitioner demanded the 
production of the records pertaining to 
the consultations made by the President 
under Art. 217 for, his appointment as 
High Court Judge and non-disclosure of 


such documents was likely to result in - 


graver public ‘prejudice than the direc- 
tion of disclosure and there would be 
room for many undesirable conjectures 


and surmises about the entire process of 


consultation under Art. 217 due to. non- 
disclosure, the Supreme Court ordered 
the disclosure of such documents as ` the 
public interest involved in the ` admin- 
istration of justice’ should’ prevail -over the 
public interest of the public service in the 
peculiar circumstances of. the case. (Dis- 
senting from Fazal Ali, J.) - (Para 1190) 


Per S. M. F.. Ali, J (Minority. view):—. 
Article 74 (2) of Constitution and Ss. 123: 


and 124 of Evidence Act are expressed in 
a negative form which is the. clearest 
possible proof of the fact that the legis- 
Jature has incorporated a direct prohibi- 
tion against the use of documents men- 
tioned in the aforesaid provisions. Thus 
a disclosure can be allowed only in ex- 
ceptional circumstances where there is 
no injury to public interest because. pub- 
lic interest is- always paramount. to - -pri- 


. vate interest. In fact, . these: provisions 
clearly contain four ‘important, attributes 
of the doctrine of disclosure :— (1) pub- 


lic interest, (2) confidentiality,’ (3) can- 
dour, and (4) expediency. AIR ‘1961°° SC 
493: AIR 1964 SC 1658, and AIR 1975 = 
865, Followed. ‘Case law" discussed, a 


.. (Paras 437, 438, 453, 458) 


The aeeteine of ‘candour’ or ‘confiden- 


fiality’ propounded by the “American. 


-§, P, Gupta and others, x. . President ‘of India and others 


ALIR. 


_ Supreme -Court cannot be blindly applied 


to’ the ‘provisions of the Indian Constitu- 


` tion which has features of its own sub- 


stantially different from those .of- the 
American Constitution as indicated while 
dealing with interpretation of Art. 222. 
The extreme limit to which: the U. ` S. 
Supreme Court ‘appears to have gone is 
girectly opposed to the scope of Ss. 123 
and- las 2 the Evidence Act, 

: (Para 479) 


On a ‘parity of reasoning it can be safely 
concluded that the statutory provisions 
of Ss. 123 and 124 of ‘the Evidence Act 
as also those of Art. 74 (2) of the Con- 
stitution’ have fully safeguarded high 
Government and official secrets and dis- 


closure is prohibited in public interest 
unless the Court is fully satisfied that 
disclosure will not harm the public 


interest. Thus the , rule of - protection 
against self-incrimination as prevalent in 
the United Kingdom or U. S. A, has never 
been accepted in India. (Paras 482, 485) 

In fact, the correct legal position seems 


to be that whereas mere expediency may 


not be a ground to claim privilege so as 
tu avoid production of a document which, 
if produced, may defeat the defence, 
where the documents consist of highly 
confidential matters in respect of con- 
stitutional functionaries like Chief Justi- 
ces or High Court Judges, the Law Minis- 
ter, the President of India, C. B. IL, I. B. 
and such other Departments are concern- 
ed, the question of public injury, which 
may be . caused, becomes a deci- 
sive factor.in upholding the plea of 
privilege. The Court is, however, 
not powerless to hold its own enquiry in 
order to test the bona fide of the plea of 
privilege. One form of such an enquiry 
may be, as pointed out in the cases refer- 
red to above, the inspection of the docu- 
ments themselves by the Court before 
disclosure. If after inspection the court 
finds that the plea of privilege is well 
grounded and its disclosure will lead. to 
great public injury, it will be justified 
in nee the plea of privilege. 


(Para 488) 
E Constitution of India, ‘Arts. 224, 222, 
217 — Word “consultation” — Meaning 


‘of — Must be meaningful, purposeful and 


result: orientéd ` — Non-extension of Shri 


S. No -Kumar, J. as an Additional Judge 


of Delhi ‘High Court held valid. 


[Note — The-majority of Bhagwati, S. 
M. F. Ali, Desai and Venkataramiah- JJ. 


“held that. non-extension of the term of 


t 
ay 


‘he 
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Judge is valid. ‘Gupta, Tulzapurkar and 
Pathak JJ. took re view—Ed.) 
_ Per Bhagwati, J. (S. F. Ali, Desai 
and Venkataramiah, JJ. gue sar 


. Where the name of a person is propos- 
ed for appointment as a Judge of- the 
High Court for the first time; he, having 
no right to be considered for such ap- 
pointment, is not entitled to insist that 
the proposal for his appointment, whe- 
ther initiated by the Chief Justice of the 
High Court or the State Government or 
the Chief Justice of India, should be 
subjected to the process of consultation, 
But,. the position is different in case of 
an additional Judge, .for though an addi- 
tional Judge has no right, on the expira- 
tion of his term, to be appointed an addi- 
tional Judge for a further term or io be 
al eran a permanent Judge, he has still 

a right to be considered for such appoint- 
ment and the Central Government has to 
decide whether or not to appoint 
after consultation with the three con- 
stitutional functionaries mentioned in 
Art. 217. The consultation contemplated 
by Art, 217 is full and effective consulta- 
tion where the relevant facts bearing 
upon appointment or non-appointment 
are brought to the notice of the Central 
Government and the three constitutional 
functionaries required to be consulted 
and the opinion of each of the three con- 
stitutional functionaries is taken on iden- 
tical 
reached by the Central Government whe- 
‘ther or not to appoint the person con- 
eerned as a Judge, whether additional or 
permanent. Now Art. 217 does not re- 
quire that any particular procedure 
should be followed for full and effective 
consultation nor does it insist that the 
relevant facts on which the final decision 
of the Central Government is based should 
be conveyed to the other three con- 
stitutional functionaries in any particular 
manner or by the Central Government it- 
self. What is necessary to ensure full and 
effective consultation within the meaning 
of Art. 217 is that the Central Govern- 
ment as well as each of the: three consti- 
tutional. functionaries . required to be con- 
sulted “must. have for its consideration 
full. and: identical facts. which can at once 
constitute both the source and’ founda- 
tion of the final decision” .and it is im- 
material as.to how such “full and identi- 


cal facts” are conveyed by one. authority. 


2 the other. It is. sufficient.  Somapliance 
. 1982. 5.. C/li I G3. 
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him. 


material and then a decision’ is 
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with the constitutional requirement of 
Art, 217 if the self-same facts on which 
the final decision is taken by the Central 
Government are placed before each of 
the three constitutional. functionaries re- 
quired | to. be consulted and their opinion 
is taken on the basis of such facts. What- 
eyer be. the manner in which these facts 
are brought to their notice, (Para 86) 

It could not be contended that if the 
additional Judge has the hall-mark of 
honesty and integrity “he cannot be re- 
moved or dropped because unconfirmed 
reports say that he is lacking in honesty 
and integrity”, for otherwise “the re- 
putation of every J udge would be at the 


mercy of rumours, gossips and unconfirm- 


ed reports”. In the first place, it must be 
remembered that when the Chief Justice 
of the High Court is called upon to give 
his opinion in regard to the suitability 
of an additional Judge for further ap- 
pointment, he is not required to adjudi- 
cate upon various matters bearing upon 
his suitability and to come to a definitive 
finding or conclusion in regard to such 
matters. Where the complaint against an 
additional Judge is in regard to his in- 
tegrity, the Chief Justice of the High 
Court is not expected to hold a judicial 
or quasi-judicial inquiry for the .purpose 
of adjudicating whether the additional 
Judge is, in fact, lacking in honesty or 
integrity. Such an inquiry against a 
Judge whether additional or permanent 
would not be permissible except in a pro- 
ceeding for his removal, What the Chief 
Justice of the High Court has to do is 
merely to assess the suitability of the 
additional Judge for further appointment 
and where lack of integrity is alleged 
against him, the assessment can only be 


on the basis of his reputation for integ- 


rity. In the case of a member of the Bar 
er the senior most District Judge who is 
for the first time considered for appoint- 
ment as an additional or permanent 
Judge, the integrity of the person under 
consideration would undoubtedly be a 
relevant factor to be taken into account, 
but ih assessing such factor the Chief 
Justice of the High Court would not be 
expected to hold a judicial or quasi-judi- 
cial inquiry for the purpose of determin- 
ing whether the person concerned does, 
in fact, possess honesty. and integrity 
or is, per in these qualities. 
(Para 89) 
jt is. =theretons not: enough in order .to 
be able.to recommend a person for ap- 
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pointment as a Judge to say that there is 
no proof of iack of integrity against him, 
because, if such were the test to be ap- 
plied, there would be grave danger of 
persons lacking in integrity. being ap- 
pointed as Judges. The test which must 
be applied for the purpose of assessing 
the suitability of a person for appoint- 
ment as a Judge must be whether the 
Chief Justice of the High Court or for 
the matter of that, any other constitu- 
tional authority concerned in the appoint- 
ment, is satisfied about the integrity of 
the person under consideration: If the 
person under consideration does not enjoy 
reputation for honesty and integrity, it 
would not be possible for the Chief Jus- 
tice of the High Court to say that he is 
satisfied about the integrity of such per- 
would not be possible for the Chief Jus- 


tice of the High Court would be justified ° 


in not recommending such person for ap- 
pointment, in fact, it would be his duty 
not to recommend such person. The pub- 
lic injury which may be caused by ap- 
pointment of a Judge lacking in integrity 
would be infinitely more than the public 
injury which may result from non-ap- 
pointment of a competent Judge posses- 
sing integrity, 
(Para 89) 

It is not open to the Court to hold an 
inquiry and determine for itself the cor- 
. rectness of the opinion of any of the con- 
stitutional authorities required to be cou- 
sulted by the President. The opinion 
given by any such constitutional auth- 
ority may be mistaken or erroneous but 
the corrective for such mistake or ervor 
is to be found in the constitutional pro- 
vision itself and-it cannot be provided by 
judicial intervention. The Court cannot 
take evidence for the purpose of deter- 
mining whether facts on which the opin- 
ion of a constitutional authority requir- 
ed to be consulted is based are true or 
not or whether the opinion expressed by 
such constitutional authority is well 
founded or not. That is a function en- 
trusted by the Constitution to the Presi- 
dent, that is, the Central Government and 
it is for the Central Government to 
judge whether the opinion expressed by 
the constitutional authority such as the 
Chief Justice of the High Court is well 
founded or not and whether it should be 
accepted or rejected. The Court cannot 
be invited to go into the question whether 
the facts on which the opinion of the 
Chief Justice was based were correct or 
not and whether the opinion expressed by 
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him was not justified. r> 
(Para 94} 

Further, it is wholly incorrect to say 
that when an additional Judge whose 
term has expired and who would there- 
fore have to return to the Bar or to the 
subordinate judicial service, is not ap- 
pointed a permanent Judge or an addi- 
tional Judge for a further term, he is 
removed by the Central Government, if 
he is not appointed a permanent Judge or 
an additional Judge for a further term, 
he goes out, but that happens because 
the term for which he was originally ap- 
pointed has come to an end and not be- 
cause he is removed. There is therefore 
no question of giving him an opportunity 
to be heard before the decision is taken 
not to appoint him as a permanent Judge 
or an additional Judge. 

(Paras 89, 103) 

In the circumstances of the case it 
must be held that the decision to discon- 
tinue S. N. Kumar as an additional Judge 
was taken by the Central Government 
after full and effective consultation with 
the Chief Justice of Delhi and the Chief 
Justice of India and it was not based on 
any irrelevant considerations. Hence it 
was valid, (Para 104) 

Per S. M, F. Ali J. (Concurring with 
Bhagwati, J.): 

Analysing the ratio of the decisions in 
Sheth’s case AIR 1977 SC 2328 and 
Chandramouleshwar Prasad’s case AIR 
1970 SC 370 the following necessary con- 
comitants of an effective consultation may 
be stated: 


(1) That the consultation contemplated 
by Art. 222 must be full and effective and 
is an essential ingredient of the exercise 
of power under Art. 222. 


(2) That once when the President de- 
cides to transfer a Judge, he must con- 
sult the Chief Justiee of India before 
transfer, the consultation before trans- 
ferring a Judge is, as it were, a condition 
precedent to the actual transfer of the 
Judge. 

(3) If: the. consultation with the Chief 
Justice of India has not been done before 
transferring a Judge, the transfer becomes 
unconstitutional. | ) 

(4) The President must make the rel- 
evant data and the necessary facts avail- 
able to the Chief Justice of India so that 
he (Chief Justice of India) may arrive ata 
proper conclusion. In ease any facts are 
wanting the same should be supplied to 
the Chief Justiee of India and thisis an 
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imperative duty or obligation cast on the 
President who initiates the proposal. 

(5) The fulfilment by the President of 
his constitutional obligation and perfor- 
mance of his duty by the Chief Justice of 
India are parts of the same process and 
after this process is fully complied with, 
the consultation becomes full and effective 
and not formal or unproductive. 

(6) That sufficient opportunity should 
be given to the authorities concerned to 
express their views so as to tender ad- 
vice as deliberation is the quintessence 
of consultation. 

(7) After .the data, facts or materials 
are placed before the consultee and the 
consultant, there should be a full and 


complete application of minds in respect 


of the subject to enable them to reach 
a satisfactory conclusion. In other words, 
the two minds must be able to confer and 
produce a mutual impact on the identical 
facts which would constitute both the 
source and the foundation of the final de- 
cision, . 

(8) The Chief Justice of India owes a 
corresponding duty both to the President 
and to the Judge who is proposed to be 
transferred to consider every relevant fact 
before tendering his opinion to the Presi- 
dent, 


(9) Before giving his opinion the 


Chief Justice of India must take 
into consideration all relevant facts 
and should informally ascertain from 
the Judge if he has any personal 


difficulty or any humanitarian ground on 
which his transfer is proposed to be made 
and having done so, must forward the 
same to the President. (These principles 
were laid down in Sheth’s case ‘AIR 1977 
SC 2328). 

(10) Consultation or deliberation is 
not complete until the parties make their 
points of view known to the other or 
others and discuss and examine the re- 
lative merit of their views, If one party 
makes a proposal to the other who has a 
counter-proposal which is not communi- 
cated to the proposer, the direction to 
give effect to the counter-proposal with- 
out anything more will not amount to 
consultation. (Para 563) 

Per Desai, J. (Concurring with Bhag- 
wati, J.): 


The word ‘consultation’ has been used 


in different contexts and different auth- 
orities are required to be consulted for 
different purposes before exercise of cer- 
tain power. The scope and content of 
consultation may vary from situation to 
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situation. If the consultation is for ap- 
pointment all those relevant considera- 
tions -which enter the verdict before an 
appointment is made would be the sub- 
ject-matter of consultation. Jf the con- 
sultation is for transfer of a High Court 
Judge under Art. 222 (2) the word ‘con- 
sultation’ would mean examination of all 
those relevant aspects including the con- 
sequences of transfer. (Para 759) 


Under Art. 217 (1), the consultation is 
for the purpose of appointment of a Judge 
of High Court, The constitutional func- 
tionaries to be consulted are the Chief 
Justice of the High Court, Governor of 
the State and Chief Justice of India. The 
consultation has to be meaningful, pur- 
poseful, result oriented and of substance. 
Wherever the President can exercise 
power in consultation with the Chief Jus- 
tice of India or other constitutional func- 
tionaries, the consultation has to be on 
all relevent aspects which would enter 
the final verdict. All the parties involved 
in the process of consultation must put 
all the material at its command relevant 
to the subject under discussion before all 
other authorities to be consulted. Noth- 
ing can be kept back. Nothing can be 
withheld, Nothing can be left for the eye 
of any particular constitutional func- 
tionary. In case of transfer, all necessary 
facts in support of the proposed action of 
transfer must be communicated to Pre- 
sident and all his doubts and queries 
must be adequately answered by the Gov- 
ernment, The President has, however, a 
right upon consideration of all relevant 
facts to differ from the other constitu- 
tional functionaries for cogent reasons 
and take a contrary view, (Para 760) 


Per A. C. Gupta, J. (Minority view): 


The scope of consultation when the 
appointment of an Additional Judge for 
another tearm is contemplated is limited 
to an enquiry as to the volume of work 
pending in the High Court and the time 
likely to be required to dispose of the ar- 
rears, As his initial appointment isnot on 
probation, the Judge’s capacity and integ- 
rity cannot come within the scope of the 


consultation necessary under Art. 217 (1) 


for giving him another term on the ex- 
piry of his previous term of office. 
-E i ~ (Para 122) 
Per Tulzapurkar J. (Minority view): 
Consultation implies a conference of 


two or more persons or an impact of two 
or more minds in respect of a topic in 


hs 


164 S.C. 


order to enable them to evolve a correct 
or at least a satisfactory solution and 
that in order that the two minds may be 
able to confer and produce a mutual im- 
pact it is essential that each must have 
for its consideration full and identical 
facts, which can at. once constitute both 
the source and foundation of the final 
decision, It is equally well settled that 
consultation or deliberation is not com- 
plete or effective before the parties there- 
to make their respective points of views 
known to the other or others and discuss 
and examine the relative merits of their 
views, (Para 687) 


Per Pathak J. (Minority view): 


When on the expiry of the term of an 
additional Judge he is considered for a 
further term in that office his case at- 
tracts the provisions of cl. (1) of Art. 217, 
and the President must consult the func- 
tionaries mentioned in that clause. In the 
ease of the High Court of Delhi, con- 
suitation is called for with the Chief 
Justice of India and the Chief Justice of 
the High Court only, The consultative 
process requires that all the material in 
possession of the Chief Justice of the 
High Court must be placed before the 
Chief Justice of India as well as the Pre- 
sident. Likewise, all the material in the 
possession of the Chief Justice of India 
must be placed before the President and 
the Chief Justice of the High Court. So 
also, all the material in the possession of 
the President must be placed before the 
Chief Justice of India and the Chief Jus- 
tice of the High Court. A continuous pro- 
cess of consultation between all three au- 
thorities is mandated, resulting ultimately 
in advice tendered to the President by 
the Chief Justice of the High Court and 
the Chief Justice of India. 

(Para 890) 


Where the extension of tenure tọ an 
additional Judge was refused on the 
ground of his doubtful integrity; but the 
material which led to doubt on the in- 
tegrity of the Judge which was within 
the knowledge of the Chief Justice of the 
High Court: was never communicated to 
the Chief Justice of India in its true 
perspective, the process of consultation 
with the Chief Justice of India could 
not be said to be full, effective and as 
per the constitutional requirement man- 
dated by’ Art. 217 (1), It follows there- 
fore that the question of grant of exten- 
sion to the additional: Judge must be. con~ 
‘sidered ‘and the decision on: it taken only, 
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after full and effective consultation as 
envisaged by the constitutional mandate. 
(Paras 894, 89%) 

(F) Constitution of India, Arts. 217 and 
124 — Appointment of Judges — Power 
vests in Central Government — ‘Appoint- 
ment must be made after effective con- 
sultation as required by Articles —- Opin- 
ion of Chief Justice of India has no pri- 
macy. 

(Note — It is unanimously agreed that 
the opinion of Chief Justice of India is 
not binding on the President. Bhagwati, 
S. M. F. Ali, Desai and Venkataramiah JJ. 
are of the view that the opinion of the 
Chief Justice of India has no primacy. 
Gupta, Tulzapurkar and Pathak JJ. held 
that it deserves primacy though does not 
operate as veto —Ed.) 

Per P. N. Bhagwati J. (S. M. E. Ali J: 
concurring): 

Each of the three constitutional fune- 
tionaries occupies a high constitutional 
office and cl. (1) of Art. 217 provides that 


‘the appointment of a High Court Judge 


shall be made after consultation with ail 
the three constitutional functionaries 
without assigning superiority to the opin- 
ion of one over that of another. It is true 
that the Chief Justice of India is the head 
cf the Indian judiciary and may be figu- 
ratively described as paterfamilias of the 
brotherhood of Judges but the Chief Jus- 
tice of a High Court is also an equally 
important constitutional functionary and 
it is not possible to say that so far as the 
consultative process is concerned, he is 
in any way less .important than the 
Chief Justice of India. In fact, under the 
constitutional scheme, the Chief Justice 
of a High Court.is not subject to the 
administrative superintendence of the 
Chief Justice of India nor is under the 
control or supervision of. the Chief Jus- 
tice of India, (Para 29) 

The raison d’etre of the provision for 
consultation enacted in cl. (1) of Art. 217 
makes it obvious that the opinion given 
by the Chief Justice of the High Court 
must have at least equal weight as the 
opinion of the Chief Justice of India, ba- 
cause ordinarily the Chief Justice of the 
High Court would be in a better position 
to know about the competence, character 
and integrity of the person recommended 
for appointment as a Judge in the High 
Court. The opinion of the Governor of 
the State, which means the State Gov- 
ernment would also be entitled to equal 
weight, ‘not in regard to the technical 


competence of the: person . recommended. 
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and his knowledge and perception of law 
on which the Chief Justice of the High 
Court would be the proper person to ex- 
press an opinion, but in regard to the 
character and integrity of such person, 
his antecedents and his social philosophy 
and value-system. So also the opinion of 
the Chief Justice of India would be valu- 
able because he would not be affected 
by caste, communal or other parochial 
considerations and standing outside the 
turmoil of local passions and prejudices, 
he would be able to look objectively at 
the problem of appointment. 
(Para 29) 
If primacy were to be given to the 
cpinion of the Chief Justice of India, it 
would, in effect and substance amount to 
concurrence, because giving primacy 


would mean that his opinion must prevail. 


over that of the Chief Justice of the 
High Court and the Governor of the 
State, which means that the Central Gov- 
ernment must accept his opinion, But it is 
only consultation and not concurrence of 
the Chief Justice of India that is provided 
in cl. (1) of Art. 217. (Para 29) 

There must be a collegium to make 
recommendation to the President in re- 
gard to appointment of a Supreme Court 
or High Court Judge, The recommend- 
ing authority should be more broad based 
and there should be consultation with 
wider interests. If the collegium is com- 
posed of persons who are expected to 
have knowledge of. the persons who may 
be fit for appointment on the Bench and 
of qualities required for appointment and 
this last requirement is absolutely essen- 
tial — it would go a long way towards 
securing the right kind of Judges, who 
would be truly independent - and who 
would invest the judicial process with 
significance and meaning for the depriv- 
ed and exploited sections of humanity. 

(Para 30) 

Per Desai J, (Concurring with Bhagwati, 
J.): 

Tt cannot be said that the Chief Justice 
of India when consulted: under Art. 217 
would have primacy over the view of the 
Chief Justice of the High Court. 

. {Paras 719, 720) 

Per Venkataramiah J. (Concurring with 
Bhagwati, J.): 

Under Art. 217 (1) the President should 
while making an appointment of a High 
Court Judge act- on -the advice -of -his 
Council of- Ministers. -having due- regard 
to the -opinions expressed. by the func- 


tionaries mentioned: therein: after a full. 
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and effective consultation, There is no 
scope for holding that either the Council 
cf Ministers cannot advice the President 
on this matter or that the opinion of the 
Chief Justice of India is binding on the 
President although such -opinion should 
be given due respect and regard. 

(Para 1035) 


From the scheme of the constitutional 
provisions, it appears that each of the 
three functionaries mentioned in Art, 217 
(1) of the Constitution who have to be 
consulted before a Judge of a High Court 
is appointed has a distinct and separate 
role to play. The position of the Chief 
Justice of India under Art. 217 (1) is not 
that of an appellate authority or that of 
the highest administrative authority hav- 
ing the power to overrule the opinion of 
any other authority. From the specific 
roles attributed to each of them which 
may to some extent be overlapping also, 
it cannot be said that the Chief Justice 
of India has been given any position of 
primacy amongst the three persons who 
have to be consulted under Art, 217 (1) 
of the Constitution. There aré no ex- 
press words conveying that meaning. The 
President has to take into consideration 
the opinions of all of them only on the 
sole principle of primacy. He has to 
take a decision on the question of ap- 
pointment of Judges of the High Courts 
on the basis of all relevant materials be- 
(Para 1002) 


Further, the thesis that the Constitu- 
tion prohibits the participation of the Ex- 
ecutive in the appointment of Judges of 
superior courts and that the opinion of 
the- Chief Justice of India alone should | 
be binding on the President in such 
matters totally fails when the question of 
appointment of the Chief Justiee of India 
is considered. From cl. (2) of Art. 124, it 
is obvious that when the appointment is 
to the post of the Chief Justice of India, 
it is not obligatory on the part of the 
President to consult any specified fme- 
tionary. But he has to consult such of the 
Judges: of the Supreme Court each one 
of whom. may himself be an aspirant. to 
the post and such other Judges of the 
High Courts he may consider neeessary. 
In. this situation, it is quite evident that 
the opinion of any one of the Judges who 
may be consulted cannot be treated as 
binding on the President. The power of 
appointment rests with the President who 
has: no -doubt to take the decision on the 
advice given by. the Council of Ministers 
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after making the necessary consultation. 
When the ‘primacy of judicial opiniom 
doctrine thus fails in the case of the ap- 
pointment of the Chief Justice of India, 
it would not be appropriate to hold that 
it prevails in the case of appointments of 
other Judges of the Supreme Court and 
the Judges of the High Courts. 

(Para 1015) 


Per Tulzapurkar, J. 


It cannot be said that all the three con- 
sulting functionaries under Art, 217 (1) 
cannot be regarded as of co-ordinate 
authority for the simple reasons that on 
aspects like capacity, character, merit, ef- 
ficiency and fitness which converge on 
the suitability of the person proposed for 
appointment the Governor of the State 
will be least informed and will 
nothing to say whereas the Chief Justice 
of the High Court and Chief Justice of 


India, being best informed, are well 
eguipped to express their views and 
tender advice, 

(Para 626) 


Article 217 (1) does not expressly sug- 
gest that any primacy is to be accorded 
to the views and advice of the Chief Jus- 
tice of India during the consultative pro- 
cess undertaken in Art. 217 (1) but, the 
scheme of consultative process contem- 
plated by that Article envisages con- 
sideration of identical facts and materials 
bearing on the suitability of the candidate 
by both the consulting functionaries, 
namely, the Chief Justice of the High 
Court and the Chief Justice of India, as 
also an exchange of their views on such 
material, and thereafter placing of the 
entire material together with one’s views 
thereon and the tendering of the advice 
or final recommendation by the Chief 
Justice of India to the President whose 
decision should be guided by such ad- 
vice or final recommendation so tendered. 
Hence clearly by implication primacy is 
intended to be given to the advice. that 
would be tendered by the Chief Justice 
of India to the President, 

(Para 626) 


Giving primacy to the advice of the 
Chief Justice of India in the matter of 
appointment of High Court Judges is not 
to give power to veto any proposal nor 
would giving such primacy to his advice 
mean that the Chief Justice of India 
would be enjoying unféttered arbitrary 
powers, for, if his advice has proceeded 
on extraneous or non-germane considera- 
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tions the same shall be subject to the 


judicial review. 


In construing Art, 217 (1) as envisaging 
the scheme of the nature indicated above 
would preserve judicial independence 
rather than not according primacy to 
Chief Justice of India’s advice and per- 
micting the President to act as an arbi- 
ter between the divergent views of the 
two high constitutional functionaries and 
leaving him to prefer the views of one 
to the other. (Para 626) 


Per Pathak, J. 


The advice rendered by the Chief Jus- 
tice of India as to suitability of a person 
recommended for appointment as a Judge 
of the High Court does not enjoy mere 
parity with that of the Chief Justice of 
the High Court. But this does not mean 
that the opinion of the Chief Justice of 
Incia supersedes that of the Chief Justice 
of the High Court and can alone be con- 
sidered. Art. 217 (1) intends that the 
President should consult both judicial 
functionaries, besides the Governor, Ad- 
vice of Chief Justice of India and Chief 
Justice of High Court is expert advice and 
as such entitled to greatest weight. 

(Paras 880, 882) 

(G) Constitution of India, Arts, 224 & 
217 — Appointment of Additional Judge 
— Conditions Precedent — Power of Pre- 
sident — When can be exercised, 


Fer Bhagwati, J, (S, M, F, Ali, J, con- 
curring): 


It must appear to the President that 
either by reason of temporary increase 


in the business of the High Court or by 


reason of accumulation of arrears of work 
in ihe High Court, it is necessary to in- 
crease the number of the Judges of that 
Court for the time being. The power to 
appoint an additional Judge cannot there- 
fore be exercised by the President unless 
there is either temporary increase in the 
business of the High Court or there is ac- 
cumulation of arrears of work in the 
Higa Court and even when one of these 
two conditions exists, it is necessary that 
the President must be further satisfied 
that it is necessary to make a temporary 
increase in the number of Judges of that 
Higa Court. The words “for the time be- 
ing’’ clearly indicate that the increase in 
the number of Judges which the Presi- 
dent may make by appointing additional 
Judges would be temporary with a view 
to dealing with the temporary increase in 
the business of the High Court or the 
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arrears: of work in the High Court. Arti- 
cle 224 (1) did not contemplate that the 
increase in the number of Judges should 
be. for an indefinite duration. By reason 
of the expectation -raised in his mind 
through a practice followed for almost 
cver a quarter of a century, an additional 
Judge is entitled to be considered for ap- 
pointment as an additional Judge for a 
further term on the expiration of his 
original term and if in the meanwhile, a 
vacancy in the post of a permanent Judge 
becomes available to him on the basis of 
seniority amongst additional Judges, he 
has a right to be considered for appoint- 
ment as a permanent Judge in his High 
Court. 


Per Desai, J. 


The framers of the Constitution en- 
visaged appointment of an. additional 
Judge in the High Court in contra-distinc- 
tion to a permanent Judge or acting 
Judge. A retired Judge of a High Court 
who is requested to sit and act as a Judge 
of the High Court is not deemed to be 
a Judge of the High Court, and can be 
given no label or nomenclature and is 
certainly not an additional Judge as con- 
templated by Art 224. An additional 
Judge can only be appointed either by 
reason of temporary increase in the busi- 
ness of the High Court or by reason of 
arrears of work therein. If one or the 
other or both of the pre-requisites of 
Art. 224 (1) are satisfied the President 
may proceed to appoint an additional 
Judge but in the absence of both there 
is no power in ‘the President to appoint 
an additional Judge in the High Court. 
Appointment cannot be made for a period 
exceeding two years and before or while 
making the appointment the number of 
Judges in the High Court may be increas- 
ed for the time being, that is, not 
permanently. The expression ‘Judge’ in 
Art. 217 includes an additional Judge. 

(Paras 722, 723, 737) 


Per Tulzapurkar, J. 


Unlike a permanent Judge whose 
tenure is fixed by reference to his age, 


the tenure of an Additional Judge when. 


appointed under Art. 224 (1) is fixed by 
the warrant of his appointment and on 
the expiry of the period mentioned in the 
warrant he ceases to be a Judge of the 
High Court, The continuance of sitting 
Additional Judge for any further term 
or aS a permanent Judge in the vacancy 
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of a permanent post cannot be thought 
of unless for continuance as Additiona! 
Judge either one or the other or both the 
pre-conditions mentioned in Art. 224 (1! 
obtain in that High Court, and for con- 
tinuance as a permanent Judge the nor- 
mal business of the High Court justifies 
the filling up of the vacancy in the per- 
manent post. In other words pendency of 
work must justify such continuance,. tem - 
porary increase in the business of the 
High Court or arrears of work therein or 
both for extension of his term and normal 
business (current institutions) for making 
him permanent, (Para 613) 
Per Pathak, J, 

Since, the very purpose and raison 
detre of Art. 224 (1) being the existence 
of arrears of work and clearance thereof, 
it stands to reason that sitting Additional 
Judges who have already been selected 
and appointed for the very purpose must 
be considered for continued appoint- 
ments if the arrears obtain and go on 
mounting in their High Courts, 

(Para 614) 

It is only where the disposal of the 
temporary increase in the business of the 
High Court or the pending arrears of 
work is expected to take about two years 
at the most that a case for appointing 
Additional Judges arises. These two con- 
ditions control the exercise of the power, 
and if neither is satisfied there can be no 


-case for appointing an Additional Judge. 


If the increase in the business of High 
Court or the volume of arrears of work 
is of a magnitude which eannot ordinari- 
ly be disposed of within two years, the 
business or work is an accretion to the 
regular business or work of the High 
Court, calling for an increase in the 
strength of permanent Judges and not for 
appointment of Additional Judges. The 
appointment of Additional Judges for 
successive periods of fwo years or more, 
in such a situation, constitute a violation 
of the safeguard afforded by the appoint- 
ment of permanent Judges for the protec- 
tion of the principle of judicial indepen- 
dence. (Paras 883, 884) 

(H) Constitution of India, Art. 22. —-: 
Additional Judge — Extension of term 
— Matters to be considered —. Additional 
Judge cannot be deemed to be permanent 
Judge, 

Per Bhagwati, J. - 

When the term of an Additional 
Judge expires he eeases to be a Judge and 
therefore, if he is to eontinue as a Judge, 
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he must be either reappointed as an ad- 
ditional Judge or appointed as a'perma- 
nent Judge. In either case, Cl. (1) of Arti- 
cle’ 217 would operate and no reappoint- 
ment as an Additional Judge ‘or àp- 
pointment as a permanent Judge 
can be made without, going through 
the procedure set out in Article 217 (1). 


Clause (1) of Article 217 ‘provides 
that “Every Judge” of a High Court 
shall be appointed after consulta- 


tien with the Chief Justice of India, the 
Governor of the State and the Chief Jus- 
tice of the Eigh Court. The expression 
“Every Judge” must on a plain natural 
construction include not only a perma- 
nent Judge but also an Additional Judge. 
Of course, an Additional Judge has ‘a 
right to be considered for such reappoint- 
ment or appointment, as the case may be, 
and the Central Goverment cannot be 
heard to say that the Additional Judge 
need not be considered. The Additional 
Judge cannot just be dropped without 
consideration. The name of the Additional 
Judge wouid have to go through the pro- 
cedure of Cl. (1) of Art. 217 and after 
consultation with the Chief Justice of 
India, the Governor of the State and the 
Chief Justice of the High Court, the Cen- 
iral Government would have to decide 
whether or not to reappoint him as. an 
Additional Judge or to appoint him as a 
permanent Judge. (Paras 38, 39) 


There can be no doubt that an ad- 
ditional Judge is not entitled as a matter 
of right to be appointed as an Additional 
Judge for a further term on the expira- 
tion of his original term or as a perma- 
nent Judge, The only right he has is ‘to 
be considered for such appointment and 
this right also belongs to him not because 
Cl. (1) of Art. 224 confers such right 
upon him, but because of the peculiar 
manner in which Cl. (1) of Art. 224 has 
been operated all these years. (Para 39) 


It would not be right to say that mere- 
ly because the fitness and suitability of 
the Additional Judge is required to’ be 
considered again for the purpose of de- 
ciding whether he should be reappointed 
for a further term or appointed asa 
permanent Judge, it would amount: to 


treating him as if he were on prcbation. | 


An Additional J udge is certainly not on 
probation in the sense that his sérvice 
cannot be terminated before the expira- 
tion of his térm, unlike a probationer 
who can be sent out at any time during 
the period ‘of probation. It would also not 
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be open to the Chief Justice of the High 
Court or the Governor of the State or 
the Chief Justice of India to sit in judg- 
ment over the quality of the work turn- 
ed out by the Additional Judge during 
his term, because that would be essen- 
tially an appellate function which can be 
discharged only by the Court entitled to 
hear appeals from the decisions of the 
Additional: Judge. But every other con- 
sideration which bears on the physical, 
intellectual and moral fitness and suita- 
bility of the Additional Judge can and 
must be considered and if the Central 
Government finds, after consultation with 
the Chief Justice of the High Court, the 
Governor of the State and the Chief Jus- 
tice of India’ that the Additional Judge 
is not fit and suitable for being appoint- 
ed as a Judge, the Central Government 
may decide not to appoint him as an 
Additional Judge for a further term or 
as a Permanent Judge, So long as the 
case of the Additional Judge is consider- 
ed by the Central Government for reap- 
pointment or appointment as the -case 
may be, the decision of the Central Gov- 
ernment cannot be questioned except on 
the ground that it was reached without 
full and effective consultation with the 
Chief Justice of the High Court, the Gov- 
ernor of the State and the Chief Justice 
of India or that it was based on irrele- 
vant considerations. (Para 40) 


Further, the term for which an Addi- 
tional Judge is appointed must not be less 
than two years, unless the temporary in- 
crease in business or the arrears of pend- 
ing cases aré so small that they can 
reasonably be disposed of within a shor- 
ter period, which, of course, today is 
only an idle dream in most of the High | 
Courts. An Additional Judge cannot be 
appointed for a period of three months 
or six months in .order to enable the 
Chief Justice of India or the Central Gov- 
ernment to consider whether the Arndi- 
tional Judge should be appointed for a 
further term or as a permanent Judge, 
That is a matter on which the Chief Jus- 
tice of India must come to his opinion 
well in time and the Government of India 
must also’ reach its decision sufficiently 
in advance so that the Additional 
Judge would kncw quite sometime be- 
fore his term is due to expire whether 
he is’ going‘to be appointed for a ‘further 
term or is going to be discontinued. There 
is no power in the Central Government 
to appoint an Additional’ Judge ` for a 
short- terin in-order' to enable either the 
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Chief Justice of India or the Central Gov- 
arnment to make enquiries with a view 
:0 satisfying itself whether the Additional 
Judge is fit and suitable for- being ap- 
jointed ag an Additional Judge or as a 
Permanent Judge. In the instant case the 
Chief Justice of India acted under a mis- 
conception of the true constitutional 
position when he recommended the 
appointment of Additional Judges for a 
period of six months and the Central 
Government was also in error in appoint- 
ing them only for a period of three 
months, (Para 43) 


Per S. M. F. Ali, dJ. 


Art. 224 contemplates only a tenure 
appointment to meet a particular con- 
tingency and is not meant to be a perma- 
nent feature so as to form a training base 
for recruiting Judges from the training 
base to the permanent cadre. On this 
point, counsel on behalf of Law Minister 
made statement that it has now been de- 
cided as a matter of policy by the Gov- 
ernment not to appoint Additional Judges 
for a period of less than one year in spe- 
cial cases and two years normally. If this 
is done in future, then the spirit of the 
Constitution would be amply fulfilled and 
the controversy would be set at rest. 

(Para 526) 


The nature of the appointment under 
Art. 224 is a pure tenure appointment for 
a fixed period and once the period ex- 
pires, there is no question of extension 
of that period or reappointment, In other 
words, orice the time for which a Judge 
has been appointed expires, the appoint- 
ment of the J udge ceases to exist. That 
being so, whenever a Judge is sought to 
be appointed afresh, the constitutional 
functionary will have to go back to Arti- 
cle 217 even if a Judge is to be appoint- 
ed under Art. 224 and the question of 
suitability would be the first criterion, It 
ig a different matter that if an Additional 
Judge is considered for a permanent ap- 
pointment afresh, the fact that he has 
acquired some experience would undoubt~- 
edly be an important factor to be taken 
into consideration while judging the suit- 
ability of the candidate concerned. 

) (Para 527). 


Thus, the position. is that even. if an 
Additional Judge is not ‘appointed afresh 
and somebody else is appointed, there is 
no question of judicial review nor is 
there any question of. the non-appoini- 
ment of an Additional j udge afresh cast- 
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ing any- reflection or aspersion on the 
reputation. or. character of an Additional 
Judge because he was appointed only 
for a particular..period and for a parti- 
cular purpose and is not on probation. 

(Para 528) 


If the Additional Judge with the 
knowledge of the specified period of 
tenure enters upon his office, makes and 
subscribes to the oath and starts func- 
tioning as a Judge of the High Court, un- 
doubtedly when the period expires, if 
nothing else takes place he ceases to be 
a Judge of the High Court, Assuming 
that he has to be appointed again, the 
whole gamut of consultation as constitu- 
tionally ordained in Art. 217 has to be 
gone through over again. Harsh though 
this may appear, it is an inescapable 
situation flowing from the provisions of 
the Constitution. Now if the process of 
consultation starts over again undoubtedly 
the various constitutional functionaries 
are bound to express their opinion 
on the relevant merits and demerits of 
the Judge and the expression of opinion 
would be more or less on the same lines 
as when a person is being appointed for 
the first time as a Judge of the High 
Court. Whatever canon of construction 
one may resort to, it is not possible to 
hold that the consultation in respect of 
an Additional Judge who has been once 
appointed and whose tenure has expired 
and being eligible, is being considered for 
appointment afresh for a fresh tenure, 
the relevant consideration which would 
govern the decision for appointment 
would be different, save and except say- 
ing that the .constitutional functionaries 
will have. the additional benefit of 
the experience of the person concerned 
as.a Judge of the High Court for the 
period he was appointed and he worked. 
Once the consultation starts, all possible 
hazards in the process of consultation 
cannot be wished away and the apponi 
ment has to be afresh. 


President of India and others 
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(Paras 7 29, 738) 


Secondly, since the insertion of Arti- 
cle 224 (1) in the.Constitution it has been 
the invariable practice to appoint every 
Judge (whether from the Bar or Services) 
initially as an Additional Judge for two 
years and then to make him permanent 
in due course, i, e as and when a nerma- 
nent vacancy arises, in. that High Court. 
Such a practice, though contrary to the 
clear. intendment of the Arts.. 216 and 


224 (1), followed by the President or the 
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Union Government has given rise to a 
legitimate expectancy on the part of the 
sitting Additional Judges (whether from 
the Bar or Services) to be considered for 


their continuance either for an extended’ 


term or for making them permanent on 
vacancies arising in permanent posts. 
After following such practice over the 
years and thus putting all the Additional 
Judges into the belief that they will be 
confirmed in normal course it does not 
behove the appointing authority to say 
that the sitting Additional Judges have 
no right to be considered for their con- 
tinuance either for an extended term or 
for making them permanent. (Para 615) 


Thirdly, so far as the sitting Additional 
Judges recruited under Art, 224 (1) from 
the Members of the Bar are concerned, 
they have such legitimate expectancy and 
the right to.be considered for continuance 
for two additional reasons, namely, 
ta) a well established constitutional con- 
vention or practice has grown over the 
vears since after the insertion of the pro- 
vision in the matter of appointmeni of 
such Additional | Judges and confirming 
them as permanent Judges and (b) the 
undertaking taken from them at the time 
of their initial appointment that 
“if and when a permanent 
Judgeship of that Court is offered to them 
they will accept it and not decline the 
same”. Since, the genesis of the aforesaid 
convention or practice as well as the 
undertaking is nothing but public inte- 
rest in the sense that public interest is 
served: (a) by not permitting them to 
revert to the Bar on expiry of their term, 


and (b) by not losing or frittering: away 


the experience or expertise gained by 
them in administering justice during 
their initial term, it is these very aspects 
of public interest form the compelling 
reasons to consider their cases for their 
continuance either by extending their 
term or making them permanent in pre- 
ference to outsiders or freshers: These 
two aspects of public interest giving rise 
to the convention or practice and the 
undertaking are not merely factors to be 
taken into account while deciding upon 
their continuance, but along with the 
disability emanating from the under- 
taking these aspects confer upon them' a 
legitimate expectancy and the enforce- 
able right not to be dropped illegally or 
at the whim or caprice of the appoint- 
ment authority but to be considered for 
such continuance in that High Court. 
(Paras: 616, 617) 
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An additional Judge has a right to be 
considered for appointment as-a perma- 
nent Judge or to be considered for fur- 
ther apointment as Additional Judge. 

(Para 887) 


The Additional Judges are persons hav- 


| ing the same high order of charatcer inte- 


grity and legal ability as is required in 
the case of permanent Judge. The stand- 
ards for making appointment as Addi- 
tional Judge or: as permanent Judge are 
not different. Furthermore Additional 
Judges accept office as permanent Judges ; 
in accordance with that practice. The re- 
quirement of an undertaking that he would . 
not refuse an offer of appointment as 
Permanent Judge further demonstrates 
how the appointment of Additional 
Judges is regarded by the President. As 
such the case of an Additional J udge 
must be distinguished from the case of a 
person considered for direct appointment 
as Permanent Judge. (Para 887) 


Per Venkataramiah, J. 


On a fair construction of Art. 224 (1) 
of the Constitution which enables the 
President to appoint an Additional Judge 
for a period not exceeding two years and 
of Art. 217 (1) which limits the 
tenure of an additional Judge 
appointed to the period specified under 
Art. 224 (1), a declaration cannot be made 
that an Additional Judge should be deem- 
ed to have been appointed as a Perma- 
hent Judge on the ground that when his 
appointment was made under Art. 224 (1) 
it was necessary for the President to ap- 
point a permanent Judge in view of the 
quantum of work pending in the- High 
Court concerned and not an Additional 
Judge. The warrant of appointment has 
to be construed in aeeordance with the 
unequivocal language in which it. is 
couched and nothing more can be read 
into it. (Para 1057) 


Further, the deelayation in question 
cannot be made on the basis of British 
Constitutional convention regarding the 
tenure of Judges adopted since the Act of 
settlement (Act of 1700) or on the basis 
of absorption of almost all additional 
Judges as permanent Judges. The 
Courts are not coneerned with the ‘con- 
stitutional practices’ which are outside 
the Constitution. As such no declaration 
can be made on the basis of any con- 
stitutional eonvention not found in the 
Constitution that an Additional Judge 
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who was appointed after following the 
same -procedure prescribed. for appoint- 
ment of a permanent. Judge should be 
deemed to have been appointed as a 
permanent Judge because the circum- 
stances warranted the appointment of a 
permanent Judge at the time of his ap- 
pointment, contrary to the express and 
unequivocal language of the warrant of 
his appointment. (Para 1061) 


(I) Constitution of India, Arts. 216, 32, 
44 and 226 — Constitution of High Courts 
=- Strength of Judges — Fixation of — 
Executive function — Writ of mandamus 
cannot be issued against Union of fandia 
for fixing strength of Judges in each 
High Court — Advice under Art. 74 in 
matter of appointment of Judges is bind- 
ing on President. 

Per Bhagwati, J. 


The fixation of the strength of Judges 
in each High Court is a purely executive 
function which is entrusted by Art, 216 
to the President, that is, the Government 
of India and it is entirely for the Gov- 
ernment of India to decide in the 
exercise of its judgment as to what shall 
_be the strength of Judges in each High 

Court. How many Judges are necessary 
to be appointed in a particular High 
Court is left to the discretion of the Gov- 
ernment of India and there are no judi- 
cially manageable’ standards for the pur- 
pose of controlling or guiding the discre- 
tion of the Union of India in that respect. 
It is not possible for the Supreme Court 
to lay down any standards or norms on 
the basis of which it can require the 
Union of India to appoint a certain num- 
ber of Judges in a particular High Court, 
The fixation of the number of Judges 
necessary to be appointed in a particular 
High Court does not depend upon the ap- 
plication of a mathematical formula 
dividing the number of pending: cases by 
the average rate of disposal per Judge 
per year. It is singularly complex prob- 
Jem and merely increasing the number of 
Judges in a High Court would not neces- 
sarily solve the problem of disposal of 
pending cases. Some times when the 
number of Judges in a High Court is in- 
creased, the law of diminishing returns 
begins to operate and the disposals of 
cases do not increase comensurately with 
the addition to the number of Judges. 
Some times it is difficult to recruit com- 
petent Judges and no useful purpose is 
served by appointing mediocre Judges 
who . ultimately would not be able. to 
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make any impact so far as the arrears of 
pending cases are concerned and who 
would dilute the quality of justice ad- 
ministered in the High Court. 
(Para 27) 

Therefore, if the Gavenaent of- India 
does not appoint sufficient number of 
Judges, the appeal must be to the legis- 
lature and not to the Court, All that the 
Court can do is to express the hope that 
the Government of India will periodi- 
cally review the strength of Judges in 
each High Court and appoint as many 
Judges as are found necessary for the 
purpose of disposing of arrears of pend- 
ing cases, (Para 27) 


_ Per 5, M. F, Ali, J. 


Under Indian Constitution for all orage 
tical intents and purposes the executive 
power vests in the Council of Ministers 
only and the President is bound to accept 
the advice of the Council of Ministers, 
Under Indian Constitution the executive 
power does not vest absolutely in the 
President as in the case of America where 
the President has not vast powers and is 
assisted by his Advisers who are called 
Secretaries, (Paras 321, 322) 


Per Tulzapurkar, J. 


Appointment of Judges to a High Court 
either as permanent Judges or Additional 
Judges is purely an executive function 
entrusted by the Constitution to the ap" 
pointing authority and the Court cannot 
usurp that function to itself and cannot 
grant relief by way of declaring a sitting 
Additional Judge to be deemed to have 
become permanent or by directing the 
President to make him permanent. 

(Para 631) 

When the President has appointed a 
duly qualified person as an Additional 
Judge for two years it cannot be said that 
the President should be deemed to have 
appointed such person as the permanent 
Judge under Art, 216, (Para 631) 


Article 216 unquestionably casts a 
mandatory obligation on the President 
(appointing authority) to provide adequate 
strength of permanent Judges in every 
High Court to cope with and dispose of 
its normal business and further to review 
periodically such permanent strength. 
The word “shall” and the further words 
“such other Judges as the President may 
from time to time deem it necessary to 
appoint” occurring in the Article are a 
clear pointer in that direction, Art, 224 (1) 
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confers power on the President to-. ap- 
point Additional Judges only to meet the 
situation arising from (ay temporary 
mncrease in the business of the High 
Couri, or (b) arrears of work therein. 
Hence if the increase in the work or 
t usiness of the High Court is not of a 
temporary character but a permanent in- 
crease every year resort will have to be 
made to Art, 216 and not to Art. 224 (1). 
Ordinarily, it will not be proper to ap- 
point an Additional Judge in a High 
Court while keeping a permanent post 
vacant or unfilled, - (Para 631) 


Per Desai J, 


In the democracies the world over till 
Yoday there are two known methods of 
sélection, appointment and election. Under 
the Constitution of India the power to ap- 
point Judges vests in the executive. The 
methodology adopted by various democra- 
tic countries in the matter of appointment 
of Judges reveals that the power to ap- 
point Judges where election method is 
eschewed is always vested in the execu- 
tive and that it has not been found to be 
subversive of independence of judiciary. 
In the 80th Report of the Law Commis- 
sion of India, ıt has been frankly admitted 
that most of the High Courts to which a 
reference was made by the Law Com- 
mission about the existing system of ap- 
pointment of Judges, have in their re- 
plies to the cuestionnaire, expressed’ the 
view that the existing system is by and 
large cound, Therefore, it is not possible 
to accept a sweeping statement that the 
vesting of the power of appointment in 
the executive is subversive of indepen- 
dence of judiciary. (Para 706) 

The Constituent Assembly in terms re- 
fected any veto. to be vested in the Chief 
Justice of India in the matter of ap- 
pointment of a High Court Judge. And it 
is 100 late in the day to contend that de- 
bates in Constituent Assembly do not 
provide an aid to construction of articles 
of Constitution or it is impermissible to 
refer to them. AIR 1973 SC 2555 and AIR 
1972 SC 1061 and (1971) 3 WLR 133, Rel. 
on. —_— (Paras 708, 716) 


. The President is a constitutional’ or 
formal head and he must exercisé © his 
powers and functions conferred on him 
by or under thé Constitution on’ the ‘aid 
and adviee of his Council of Ministers. 
The power to appoint’ Judges’ conferred 
on the President is an executive power, 


and in‘the absericé of a provision in~ the 
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Constitution which permits the President 
to act in his discretion, bereft of the ad- 
vice of the Council of Ministers, it is not 
possible to hold that in the matter of ap- 
pointment of Judges of High Court and 
Supreme Court, the advice offered under 
Art. 74 is not binding on the President, 
Where the President is not expected to 
act on the advice of the Council of 
Ministers a clear indication is given in 
the Constitution, It cannot be said that 
while exercising the power of appoint- 
ment of Judges of the Supreme Court and 
High Courts, the President is either per- 
forming a judicial or quasi-judicial func- 
tion. .It is admittedly an executive func- 
tion and howsoever one may like to wish 
away the interference of the Council of 
Ministers in the matter of appointment of 
Judges of High Courts and Supreme 
Court, the framers of the Constitution 
after having examined various aspects of 
the matter conferred power on the Pre- 
sident rejecting. simultaneously the veto 
of Chief Justice of India. Once this func- 
tion is held to be an executive funetion, 
Art. 74 would come into operation with 
all its rigours and the President will have 
to act on the advice of Council of Minis- 
ters. (Paras 709, 713) 
Once someone is appointed as a Judge 
of the High Court under Art, 217, he is 
to be suffered even though his continuance 
may not be conducive to the fair ad- 
ministration of justice. Extreme care was, 
therefore, focussed on the question of ini- 
tial appointment, probably in order to see 
that error of judgment of one or the other 
constituional functionary may not go un- 
noticed. Actuated with a burning desire 
that the best ane is selected for appoint- 
ment, while vesting the power in the 
highest executive of the country three 
high constitutional functionaries were 
involved in the decision making process. 
The State executive, therefore, must par- 
ticipate as intended by the Constitution 
in this process and its role cannot be 
minimised by the specious plea that it 
might erode independence of judiciary. 

i (Para 714) 
‘Per Pathak, J. - 
Where Additional Judges are appointed 

even though appointment of permanent 


Judges is justified on ground that 
work pending in High Court is not 
‘disposable in 2 >- years; no direction 


to ‘President fcr appointing such Addi- 
tional Judges as:permanent Judges could 


- be issued as: Court could not by judicial. 
- verdict decide:.the : number -of Judges -of 
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High Court deciding number of Judges is 
the duty of the President. 
(Para 886) 
Per Venkataramiah, J. 
Lawyers are entitled to approach the 


Court by writ petition to direct the Gov- | 


ernment to appoint sufficient number of 
permanent Judges and to appoint suffi- 
cient number of additional Judges for 
the maximum period of two years having 
regard to the arrears and the business of 
the Court. They may also legitimately 
agitate that additional Judges should not 
be appointed when permanent vacancies 
have remained unfilled for no good 
reason. Such writ petition cannot be said 
to be not maintainable on the ground that 
the questions involved in the petition are 
non-justiciable on the ground they are 
political in character. 

(Paras 973, 975, 974) 


The lawyers cannot be said to be having 
no ‘standing’ to file the petitions, It 
is no doubt true that the power to fix the 
number of permanent Judges to be ap- 
pointed in each High Court is within the 
discretion of the President. But that 
power is coupled with a duty which the 
President owes to the public in general 
and to the lawyers and litigants in parti- 
cular, If at any given point of time it is 
found that the number of Judges in a 
High Court is absolutely inadequate to 
meet its requirements, the members of 


the Bar who are vitally interested in the. 


administration of. justice can file a peti- 
tion before the High Court to compel the 
Government to review the strength of the 
permanent Judges of that Court and to 
appoint. adequate number of Judges. The 
members of the Bar are not called offi- 
cers of Courts only to impose obligations 
an them. They have certain rights too. The 
power under Art. 216 is an administrative 
power which can be regulated in an ap- 
propriate. way by the Courts like any 
other administrative power. It is not a 
matter of policy simpliciter. The ques- 
tion of appointment of sufficient number 
of additional Judges under Art. 224 (1) of 
the Constitution for the required period 
having regard to the arrears or the quan- 
tum of business in a High Court can also 
be agitated by lawyers and litigants. 

| . (Para 969) 


' The--power conferred on the President 
by. Art. 216 to appoint sufficient number 
of Judges is a‘power coupled with a duty 
and is not merely a political ‘function. 
The Government.iwas directed :to. review 
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the strength of permanent Judges in 
every High Court, to fix the number of 
permanent Judges that: should be ap- 
pointed in that High Court on the basis 
of the workload and to fill up the vacan- 
cies by appointing permanent Judges. 
(Paras 1251, 1254) 


(J) Constitution of India, Arts, 224, 226 
— Additional Judge — Non-extension of 
his term — No necessity to give him op- 
portunity of hearing. 

. Per Bhagwati, J. 


It is wholly incorrect to say that when 
an additional Judge whose term has ex- 
pired and who would therefore have to 
return to the Bar or to the subordinate 
judicial service, is not appointed a per- 
manent Judge or an additional Judge for 
a further term, he is removed by the 
Central Government. If he is not ap- 
pointed a permanent Judge or an addi- 
tional Judge for a further term, he goes 
out, but that happens because the term 
for which he was originally appointed has 
come to an end and not because he is re- 
moved. There is therefore no question of 
giving him an opportunity to be heard 
before the decision is taken not to appoint 
him as a permanent Judge or an addi- 
tional Judge. (Paras 89, 103) 


Per Tulzapurkar, J, 


The procedure to be followed at the 
time of .undertaking consultative process 
must ensure fair play qua the coneerned 
sitting Additional Judge, In other words, 
though the principle of natural justiee in 
its full vigour is not contemplated, . the 
sitting Additional Judge should not re- 
ceive a raw deal at the hands of the con- 
sulting functionaries and either one or the 
other or if necessary both should hear 
him, especially if any adverse material is 
weighing in their minds against him. 

a (Para 627) 

Per Pathak, J, 


The consideration of a person serving 
as additional Judge. for appointment to 
the office of permanent Judge envisages 
a fresh application of the proeess envisag- 
ed under Cl. (1) of Art. 217 in respect of 
all the matters. to which consideration has 
already been given at the time of his ap- 
pointment as additional Judge. The addi- 
tional Judges are not Judges on probation 
fer the purpose of appointment .as per- 
manent Judges, and.as such no. aceount 
can. be taken of the merits of judgments, 
decrees: and: orders. rendered by . him or 
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administrative orders Or Girections made 
in the bona fide exercise of his judicial 
functions as an additional’ Judge. While 
appointing an additional Judge as a per- 
manent Judge of High Court there will be 
a varied approach in the considerations of 
matters envisaged in Art. 217 (1). The dif- 
ference lies in the reduced emphasis with 
which the considerations are exercised. 
The presumption will be that a person 
found suitable for appointment as an addi- 
tional Judge continues to be suitable for 
- appointment as a permanent Judge. Be- 
= fore it can be said that such a person has 
forfeited the badge of suitability for ap- 
pointment as a permanent Judge there 
must be material which sufficiently con- 
vinces the reasonable mind that the. per- 
son is no longer suitable to fill the high 
office of a Judge. Additional Judges are 
persons who have a right to be consider- 
ed for appointment. It is a right to be 
considered fairly but that does not entitle 
the additional Judges as of right to be 
heard in regard to material discovered 
against him. For the purpose of discharg- 
ing responsibilities involved in the process 
of consultation the Chief Justice of the 
High Court and the Chief Justice of India 
may find it desirable in their discretion 
to ascertain from the additional Judge 
whether there is any substance in what 
has been conveyed to them. But by that 
the two judicial functionaries will not be 
conceding a right of hearing to such a 
_ person, (Paras 888, 889) 


Per Venkataramiah, J, 


Having regard to the high office to 
which appointment has to be made under 
Art. 217 (1) and to the association of the 
high dignitaries who have to be consult- 
ed before any such appointment is made 
the application of principles of natural 
justice as of right is ruled out and non- 
compliance with such principles would 
not vitiate the decision. But it may still 
be shown on the available materiai that. 
there was no cogent reason for the deci- 
sion. (Para 1070) 


Per Gupta, J, - 


Where the tenure of Additional Judge 
of the High Court was not extended after 
expiry of his initial term of office on al- 
legation of corruption against him 
although the volume of work pending in 
the High Court required the services of 
another Judge, the decision not to extend 
his term of office could be said to be in- 
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valid when the allegation of ‘corruption 
against him were not disclosed: to him and 
he was not given an opportunity to ex- 
plain the charge against him. Assuming 
again, that the Additional. Judge had no 
legal right to have his term extended, he : 
had at least a legitimate expectation that 
his tenure as an Additional Judge would 
continue following the usual practice, and 
in view of the arrears of work in the High 
Court.. Consistent with the principles of 
natural justice the Additional Judge who 
had undoubtedly suffered an injury by his 
term of office not being extended should 
have been given an opportunity to ex- 
plain the charge of corruption against 
him. The principles of natural justice 
apply even to a person who has no legal 
right. (1967) 2 QB 617, Rel. on. 

(Para 133) 


(K) Constitution of India, Arts, 224 & 
217 — Additional Judge — Right to be 
considered for fresh appointment 
Short-term extensions — Propriety 


Denial to grant extension — Justiciability. 


Per Bhagwati, J, 


By reason of the expectation raised in 
his mind through a practice followed for 
almost over a quarter of a century, an 
additional Judge is entitled to be con- 
sidered for appointment as an additional 
Judge for a further term on the expira- 
tion of his original terrn and if in the 
meanwhile, a vacancy in the post of a 
permanent Judge becomes available to 
him on the basis of seniority amongst ad- 
ditional Judges, he has a right to be con- 
sidered for appointment as a permanent 
Judge in his High Court. (Para 37) 


When the term of an additional Judge 
expires he ceases to be a Judge and there- 
fore, if he is to continue as a Judge, he 
must be either reappointed as an addi- 
tional Judge or appointed. as a permanent 
Judge. In either case, Cl. (1) of Art. 217 
would operate and no reappointment as 
an Additional Judge or appointment as a 
permanent Judge can be made without 
going through the procedure set out in 
Art. 217-cl. (1), Cl. (1) of Art. 217 pro- 
vides that “Every Judge” of a High 
Court shall be appointed after consulta- 
tion with the Chief Justice of India, the 
Governor of the State and the Chief Jus- 
tice of the High Court. The expression 
“Every Judge” must on a plain natural 
construction include not only a permanent - 
Judge but also an additional Judge, Of 
course, an additional Judge has a right 
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to be considerd for such reappointment or 
appointment, as the case may be, and the 
Central Government cannot be heard to 
say that the additional Judge need not be 
considered. The additional Judge cannot 
just be dropped without consideration. 
The name of the additional Judge would 
have te go through the procedure of 
cl. (1) of Art. 217 and after consultation 
With the Chief Justice of India, the Gov- 
arnor of the State and the Chief Justice 
>f the High Court, the Central Govern- 
ment would have to decide whether or 
not to reappoint him as an additional 
Judge or to appoint him as a permanent 
Judge. (Paras 38, 39) 


There can be no doubt that an addi- 
tional Judge is not entitled as a matter of 
right to be appointed as an additional 
Judge for a further term on the expira- 
tion of his original term or as a perman- 
ant Judge. The only right he has is to be 
considered for such appointment and this 
right also belongs to him not because 
ci, (1) of Art. 224 confers such right upon 
um, but because of the peculiar manner 
n which cl. (1) of Art. 224 has been ope- 
rated all these years. (Para 39) 

‘It would not be right to say that mere- 
ly because the fitness and suitability of the 
additional Judge is required to be con- 
sidered again for the purpose of deciding 
whether he should be reappointed for a 
‘urther term or appointed as a perman- 
mnt Judge, it would amount to treating 
um as if he were on probation. An ad- 
litional Judge is certainly not on proba- 
ion in the sense that his service cannot 
xe terminated before the expiration of 
vis term, unlike a probationer who can 
e sent out at any time during the period 
X£ probation. It would also not be open 
o the Chief Justice of the High Court or 
he Governor of the State or the Chief 
fustice of India to sit in judgment over 
he quality of the work turned out by the 
Additional Judge during his term, 
xecause that ‘would be essen- 
ially an appellate function which 
an be discharged only by the 
zourt entitled to hear appeals from the 
lecisions of the additional Judge, But 
very other consideration which bears on 
he physical, intellectual and moral fit- 
iess and suitability of the additional 
udge can and must be considered and if 
he Central Government finds, after con- 
ultation with the Chief Justice of the 
ligh Court, the Governor of the State 
nd the Chief Justice of India that the 
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additional Judge is not fit: and suitable 
for being appointed as a Judge, the Cen- 
tral Government may decide not to ap- 
point him as an additional Judge for. a 
further term or as a permanent Judge. 
So long as the case of the additional 
Judge is considered by the Central Gov- 
ernment for reappointment or appoint- 
ment as the case may be, the decision of 
the Central Government cannot be ques- 
tioned except on the ground that it was 
reached without full and effective con- 
sultation with the Chief Justice of the 
High Court, the Governor of the State 
and the Chief Justice of India or that it 
was based on irrelevant considerations. 
(Para 40) 


Further, the term for which an Addi- 
tional Judge is appointed must not be less 
than two years, unless the temporary in- 
crease in business or the arrears of pend- 
ing cases are so- small that they can 
reasonably be disposed of within a shorter 
period, which, of course, today is only an 
idle dream in most of the High Courts. 
An additional Judge eannot be appointed 
for a period of three months or six months 
in order’ to enable the Chief Justice of 
India or the Central Government to con- 
sider whether the Additional Judge should 
be appointed for a further term or as a 
permanent Judge. That is a matter on 
which the Chief Justice of India must 
come to'his opinion well in time and the 
Government of India must also reach its 
decision sufficiently in advance so that 
the Additional Judge would know quite 
sometime before his term is due to expire 
whether he is going to be appointed for 
a further term or is going to be diseon- 
tinued. There is no power in the Central 
Government to appoint. an additional 
Judge for a short term in order to enable 
either the Chief Justice of India or the 
Central Government to make enquiries 
with a view to satisfying itself whether 
the Additional Judge is fit and suitable 
for being appointed as an additional 
Judge or as a permanent Judge, In the 
instant case the-Chief Justice of India 
acted under a miseoneeption of the true 
constitutianal position when he recom- 
mended the appointment of additional 
Judges for a period of six months and the 
Central Govt. was also in error m ap 
pointing them only for a period of three 
months. - (Para 43) 


Per A. C, Gupta, J, 


` When the question before the concern- 
ed authorities is whether the term of an 


President of India and others 


176 S. Œ: 


Additional Judge should be extended and 
ihe volume of work pending in the High 
Court requires the services of another 
Judge, extension cannot be refused on the 
basis of unconfirmed reports regarding 
charges of corruption against the Addi- 
tional Judge. It cannot be said that Arti- 
cle 224 only fixes an outer limit of time, 
and the President is therefore free to 
appoint Additional Judges for varying 
periods of time not exceeding 2 years — 
for three months or six months — as he 
pleases without reference to the volume 
of work pending in the High Court, Such 
a claim is untenable on the language of 
Art. 224 and militates against the con- 
ception of independence of the judiciary. 

(Para 132) 


Per Tulzapurkar, J, 


Since, the sitting Additional Judges 
have an enforceable right to be consider- 
ed for their continuance, it follows that 
the eventual non-continuance, if any, can 
become a justiciable issue open to judi- 
cial review, if such non-continuance is 
based on extraneous or non-germane con- 
siderations.or is mala fide in law or in 
fact, and in that sense it will not be acase 
of non-appointment as is the case qua 
the proposed appointees at the stage of 
their initial recruitment, ` (Para 621) 

While considering the question of con- 
tinuance of the sitting Additional Judges 


on the expiry of their initial term either. 


as Additional Judges or as Permanent 
Judges the. test of suitability contemplat- 
ed within the consultative process under 
Art. 217 (1) should not be invoked at all. 
The consultative process should, be con- 
fined only to see whether the pre-condi- 
tions mentioned in Art, 224 (1) exist or 
not or whether pendency of work justifies 
their confirmation or not. | 

(Paras 622, 623) 


Assuming that the suitability test is 
required to be passed by the sitting Addi- 
tional Judges over again at the time of 
deciding upon their. continuance either as 
Additional Judges or as Permanent 
Judges. The consultative process even on 
this occasion must be full, complete and 
effective. (Para 627) 


The security of tenure ensures judicial 
independence and tenures for short-terms 
_like three months, six months. or nine 
months bring in insecurity ‘directly im- 
pinging on judicial independence and ‘also 
- tend to shake the faith of the community 
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in the ‘administration of justice and, 
therefore, grant of short-term extensions 
to sitting Additional Judges of High 
Court would be unconstitutional. The 
practice of granting short-term extensions 
for periods like three months, six months 
or nine months ‘pending inquiry into the 
complaints’ said to have been received 
against a sitting Additional Judge, is 
clearly outside the contemplation of the 
Constitution for no machinery having 
legal sanction behind it has been provid- 
ed for either in the Constitution or any 
other law authorising such inquiry or in- 
vestigation into the complaints against 
sitting Additional Judge and hence, such 
practice must be deprecated and regarded 
as unconstitutional. In any case no exten- 
sion for less than a year should ever be 
granted to sitting Additional Judges of 
High Court, irrespective of whether 
volume of work justifies it or not simply 
with a view to give the Judge concerned 
fixity of tenure for that period. 


(Para 628) 

The phrase “for such period 
not exceeding two years as he 
may specify” in Article 224 (1) 
cannot be construed literally, so as to 


claim that the phrase only fixes the 
maximum period of two years at a time. 
Such a literal construction of the phrase 
is not possible because no provision of 
the Constitution can be interpreted in a 
manner which will be in conflict with 
any of the basic features of the Constitu- 
tion and the cardinal principle of inde- 
pendence of Judiciary is one such basic 
feature. (Para 628) 


It is impossible to construe Art. 224 (1) 
as conferring upon the appointing auth- 
ority absolute power and complete dis- 
cretion in the matter of appointment of 
additional Judges to a High Court. 

l (Para 618) 


It is true that no constitutional conven- 
tion or practice can affect, alter or control 
the operation of any Article if its mean- 
ing is quite piain and clear but here Arti- 
cle 224 (1) merely provides for situations 
when Additional Judges from duly quali- 
fied persons could be appointed to a High 
Court and at the highest reading the Arti- 
cle with S, 14 of the General Clauses Act 
it can be said that the power. conferred 
by: the Article may be exercised ` from 
time to time as occasion requires ‘but on 
the question as to whether when the oc- 
casion arises: to make appointment. on ex- — 
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piry of the term of a sitting Additional 
Judge .whether he should be continued or 
a fresher or outsider could be appointed 
by ignoring the erstwhile incumbent even 
when arrears continue to obtain in that 
High Court the Article is silent and not 
at all clear and hence it will- be proper 
to inyoke in such a situation the — other 
well settled principle that in construing 
a constitutional provision the - implica- 


tions which arise from the ‘structure of. 


the Constitution itself or from its scheme 
may legitimately be made and looking 
at Art. 224 (1) from this angle .a whole- 
some constitutional convention or prac~ 


tice that has grown because of such im- 
an additional Judge on the occurring of 


plications will have to be borne in. mind 
especially when it serves to safeguard one 
of the basic features which is the cardinal 
faith underlying our Constitution, namely, 
independence of the judiciary. In other 
words a limitation on the otherwise ab- 
solute power and discretion contained in 


Art: 224 (1) is required to be read into. 


because of the clear implication arising 
from the said. cardinal faith ‘which forms 
a fundamental pillar supporting the basic 
structure of the Constitution, as otherwise 
the exercise of the power. in the absolute 
manner as suggested will be destructive 
of the same. 


Per Desai, J. 


Denial of extension of tenure of Addl. 
Judge without completing process of con- 
sultation in letter and spirit — Can be 
challenged in Court, (Para 765) 


Article 224 was not meant to provide an 


entry door for becoming a Judge of a High 
Court under Art. 217. Art. 224 was for a 
specific and. specified purpose. Art. 224 


is meant to confer power on the Presi-. 


dent to increase for the time being the 
number of Judges in a High Court. and 
to appoint additional Judges to fill in the 
increased strength, This power can be 
exercised if one or the other of two pre- 
requisites set out in Art. 224 is satisfied. 
The article was worked as if an entry in 
the High Court for a permanent judge- 
ship is via Art. 224, namely, by first be- 
ing appointed as an.additional Judge. and 
then when a vacancy. occurs in the per- 
manent strength of the High Court, to be 
appointed as a.permanent Judge. - Every 


one was OI ‘dinarily ‘first appointed as an - 


additional J udge and in course of time 
even after orce, twice. or thrice being ap- 
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(Para 618) 
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pointed as an additional Judge till the 
vacancy occurred in the permanent 
strength that one became a permanent 


‘Judge. This is clearly contrary to the in- 


tendment of Art, 224. If an additional 
Judge was appointed to deal with tem- 
porary increase in work and his term is 
renewed twice or thrice and the tem- 
porary increase has become a permanent 


feature of the High Court, what was 
needed was increase in the permanent 
strength of the High Court. It is un- 


becoming for a High Court Judge to be 
on two years tenure repeatedly. That is 
clearly contrary to what was intended 
by Art. 224. Save in rare exceptional cases 


a vacancy in the permanent strength was 
always offared a berth. From this invari- 
able practice, a firm belief, therefore, 
developed that an additional Judge en- 
ters upon office with almost an unwritten 
albeit incontrovertible assurance to be 
appointed a permanent Judge. Howsoever 
strong the belief may be, it is not borne 
out by the constitutional: provision. 
After all, the appointment was as an ad- 
ditional judge within the constraints and 
limitation of Art. 224 and no canon of 
construction would permit the Court to 
treat the appointment as one under Arti- 
cle 217. If, therefore, the tenure was of 
two years, on the expiry of it the ap- 
pointment. will have to be a fresh ap- 
pointment and for making such a fresh 
appointment, consultation as ordained by 
Art. 217 is inescapable. (Para 738) 


It is true that a practice has grown up 
for over last. quarter of a century (1956- 
81) that whenever an additional judgeship 
is offered to a person, he accepts it in the 
reasonable belief that in course of time 
he would get a berth as a permanent 
judge. It may generate hope in him and 
his expectations could he said to be well- 
founded and reasonable more so it is, save 
in rarest of rare’ cases, invariably done 
so far. At the minimal most he is entitled 
to be first considered for a fresh tenure 
of two years or when the permanent 
vacancy arises for appointment to that 
permanent vacancy before any rank out- 
sider is considered given’ the situation that 
the pre-requisites which necessitated his 
initial appointment continue to exist. 
There is no gainsaying the fact that a 
practice was followed for over 25 years 
that an Additional Judge was always first 
considered and he was entitled to be con- 
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sidered for a fresh tenure if there was no 
permanent vacancy and if there was a 
vacancy in the permanent strength, for 
being appointed as a permanent Judge. 
It cannot be said that he has no priority, 
preference, weightage or right to be con- 
sidered and that he is on par with any 
other man who can be brought from the 
market, an additional Judge who has 
worked for the period of nis tenure hasa 
weightage in his favour compared to a 
fresh appointee and any process of ap- 
nointment while filling in a vacancy must 
zommence with the additional Judge 
whose tenure has come io an end and has 
led to the vacancy. (Paras 751, 752) 


Article 224 provides for a tenure not 
exceeding two years. It may be that the 
problem of temporary increase in work 
may not be wholly solved within the 
period of two years but the reasonable 
expectation was that a period of two years 
would provide adequate length of time to 
the additional’ Judge te deal with the pro- 
blem for tackling which he is appointed. 
In view of this underlying assumption in 
enacting Art. 224, the appointment of 
short-term duration of six months or in 
the two cases before us, of three months, 
is inconsistent with the intendment of 
Art, 224 and unbecoming of the dignity 
of a High Court Judge. (Para 756) 


Extension of tenure of Addl. Judge by 
3°months or 6 months in order to gain 
time to make inquiries in respect of com- 
plaints against the concerned Addl. Judge 
is utterly impermissible and wholly in- 
consistent and contrary to the intendment 
of Art, 224 and unbecoming of the dignity 
of High Court Judge. (Para 756) 


If on objective consideration it appears 
that the situation is not likely to improve 
even within a period of two years, nor- 
mally the fresh tenure should be of two 
years unless a contrary legitimate deci- 
sion verifiable on objective facts is reach- 
ed that the problem can be resolved with- 
in a short period which should in no case 
be less than one year. One cannot appoint 
the lowest grade servants on such a short 
term duration of six months or three 
months, It violently hurts the dignity of 
a Judge of a High Court to be appointed 
for a period of six months or three months 
and that during this period he is not sup- 
posed to clear the arrears to deal with 
which he was appointed but during the 
period of three months either the execu- 
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tive or the Chief Justice of India will be 
holding their -nquisitions to consider his 
future suitability, a decision whivh these 
two igh constitutional functionaries 
cou-d not reach within a periud ef two 
years for which initially the additional 
Judge was appointed. The fresh ` tenure 
must be for two years subject to the over- 
riding consideration that if an honest and 
legitimate opinion can be formed by all 
the constitutional functionaries that the 
temporary increase in the High Court or 
the arrears to tackie which the additional 
Judge was appointed could be resolved 
to the satisfaction of all within a period 
of say one year, the duration can be of one 
year but not less than that in any case. 
Moreover, even if the additional Judge is 
appointed, say for a period of one year, 
and a vacancy occurs within three months 
of his appointment, there is no bar in law 
in cffering him the permanent appoint- 
ment and if the workload still justifies, 
to appoint someone else as an additional 
Judge, (Para 758) 


Per Pathak, J. 


Although Art. 224 el. (1) prescribes 2 
years as the maximum period for which 
an additional Judge can be appointed. 
That does not mean that in every case the 
appointment must be for two years. The 
appointment of an additional Judge may 
be for a period less than two years. The 
period for which an additional Judge is 
to be appointed is to be determined with 
reference to the time estimated for dis- 
posing of the temporary increase in the 
business or the pending arrears of work 
which occasioned the appointment, The 
pericd of appointment cannot be fixed on 
the basis of any other factor. 

(Para 884) 


Per Venkataramiah, J, 


Since invariably an additional Judge 
has been appointed as a permanent Judge 
in due course except in some rare cases, 
every member who is appointed as an 
additional Judge and who has not com- 
pleted the age of retirement expects that 
he will be made permanent as and when 
a vacancy arises in the permanent strength 
and will be continued as an additional 
Judge by fresh appointments until such 
vacancy arises provided the arrears in the 
High Court requiring his continuance as 
an additional Judge persist. It cannot be 
said that such expectation on the part of 
an additional Judge is not well founded, 
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In addition to such settled expectation on 
the part of the additional Judge even on 
the part of the Govt. there has always 
been reluctance to send back an additional 
Judge to the Bar after the completion of 
his term specified under Art. 224 (1) and 
to lose the services of a Judge with ex- 
perience. These twin factors namely the 
expectation on the part of the additional 
Judge and the reluctance on the part of 
the Government distinguish the case of 
an additional Judge from the case of a 
new member who may be a competitor 
for the same post at the termination of 
the tenure of the additional Judge, Ordi- 
narily the additional Judge is continued 
in service as a Judge or as an additional 
Judge unless there are any relevant cir- 
cumstances which would outweigh the 
above mentioned factors. In the absence 
of any such cogent reasons for not ap- 
pointing him again, the appointment of 
somebody -else in his place would be an 
unreasonable or perverse act which en- 
titles an Additional Judge to move the 
Court for appropriate relief in the pecu- 
liar circumstances in which Art. 224 (4) 
1s being operated till now. (Para 1069) 


(L) Constitution of India, Art. 224 (1) 
— Appointment of Judges to High Court 
— Is purely an executive funciion of 
Fresident — Court cannot declare a sitt- 
ing Additional Judge to be deemed to have 
become permanent or direct the President 
to make bim permanent, 


Per Tulzapurkar, J. 


Appointment of Judges to a High Court 
either as permanent Judges or Additional 
Judges is purely an executive function 
entrusted by the Constitution to the ap- 
pointing authority and it will not be pro- 
per for this Court to. usurp that function 
to itself or, grant relief by way of de- 
claring a sitting Additional Judge to be 
deemed to have become permanent or by 
directing the President to make him per- 
manent, 


When the President has appointed a 
duly qualified person as an Additional 
Judge for two years it cannot be said that 
he should be deemed to have appointed 
such person as the permanent Judge 
under Art. .216 . (Para 631) 


Per Desai, J. 


The constitutional scheme is that ordi- 
narily there should be permanent Judges 
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of the High Cour’. Art. 224 is an enabl- 
ing provision conferring power on the 
President to appoint additional Judges to 
meet a specific situation, namely, a tem- 
porary increase in the work of the High 
Court or the arrears in the High Court. 
Ordinarily, therefore, the constitution en- 
visages appointment of permanent Judges. 
When a permanent post is vacant an ad- 
ditional Judge cannot be appointed. If the 
President even by a misconception of a 
situation, makes an appointment specified 
in‘Art. 224 limited for a duration of two 
years, it is inconceivable that the ap- 
pointee can ignore the tenure and claim 
to be appointed as a permanent Judge. 
Undoubtedly consultation for the pur- 
poses of Art. 224 and for appointing a 
permanent judge under Art, 217 is of the 
same width and dimension and the con- 
stitutional functionaries involved in the 
process of appointment are all the same, 
nonetheless power of the President to 
appoint for a fixed duration in a given 
Situation even if the situation is shown 
not to exist, cannot be understood to 
mean that the President had some other 
power under some other Article and is 
deemed to have acted under that Article. 
In such a situation it may possibly appear 
that the initial appointment was þad. 
Where the President has specifically set 
out in the warrant of appointment that 
the Judge is appointed as ‘additional 
judge’ for ‘a period of two years’, Even 
if the pre-requisite for exercise of power 
was absent and, therefore, it was an im- 
permissible exercise of power under 
Art. 224, there was no intention to ap- 
point a permanent judge which the 
Supreme Court by a deeming fiction can 
enforce. Doctrine of severability is not 
attracted. The intention not shown to 
be to appoint permanent, as two years’ 
tenure furnishes contrary indication the 
submission that Court must enforce it 
must be negatived, (Para 755) 


(M) Constitution of India, Arts. 224 and 
217 — Additional Judge — Appointment 
of — Process — Nature of — Exten- 
sion of tenure — Proposals of recom‘ 
mendation or otherwise must be initia- 
ted well in time. 


When fresh appointment of Addl. 
Judge or extension of his period of ap- 
pointment is to be done what has to 
start Is a process of appointment. The 
Chief Justice, when there is a clear 


vacancy, has to initiate the proposal for 
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appointment. He may think of selecting 
someone from the Bar or from the sub- 
ordinate judiciary. But what he initiates 
is a proposal for appointment. It is un- 
thinkable that the Chief Justice of High 
Court would start a proposal for non- 
appointment for the first time. Once he 
Initiates the proposal it must ultimately 
reach the President. It may be that some 
of the constitutional functionaries do not 
agree to the proposal but it cannot be said 
that once one of the constitutional’ func- 
tionaries does not assent to the proposal 
the proposal falls through and cannot be 
further examined is accepted, it would be 
putting the power of veto on a constitu- 
tional functionary only entitled to be con- 
sulted. Ultimately the President may not 
accept the proposal and drop the proposal 
resulting in non-appointment. The non- 
appointment’ is the end product of a 
process of appointment. There is nothing 
like an independent process of non-ap- 
pointment, (Para 761) 


ra 


In case of extension of the tenure of 
an Addl. Judge, may be, initiation of the 
proposal from the Chief Justice of High 
Court may start with a recommendation 
that he is not in favour of a fresh term 
for the concerned additional Judge. He 
is entitled to express his opinion. Propo- 
-sal has, however, to be proceeded fur- 
ther and must ultimately reach the Pre- 
sident along with the opinion of all the 
concerned constitutional functionaries. No 
constitutional functionary merely entitled 
to be consulted has a right to kill the 
proposal on his own. If there are differ- 
ences of opinion qua a person amongst the 
three constitutional functionaries entitled 
to be consulted, it is inevitable in the 
very scheme of things that the President 
will have to choose keeping in view the 
fundamental assumption underlying this 
complex scheme that the best must be 
appointed and the doubtful must be eli- 
minated. Therefore, there is nothing like 
a process of non-appointment in respect 
of which consultation can be eschewed. 

i : (Para 762) 


When a term of additional Judge is 
about to expire it must be deemed obli- 
gatory on the Chief Justice of the High 
Court in which the additional Judge is 
functioning to initiate the proposal very 
much in time for completing the process 


of consultation through various stages be- - 


fore the period of initial appointment 
expires, Maybe, that the Chief Justice 
is not willing to recommend him for his 
own reasons, He may say so and forward 
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his own view through the - appropriate 
channel of communication for consulta- 


tion. The Chief Justice of the High Court 
has no veto by sheer inaction to deal with 
the fate of an additional Judge, That is 
not the role assigned to him and he can- 
not arrogate the same to himself by his 
own inaction. It may be that in case of 
a fresh appointment the Chief Justice 
may not initiate the proposal at all be- 


‘Cause he may not be inclined to fill in 


the vacancy. But it is equally possible 
that in such a situation any other consti- 
tutional functionary entitled to be con- 
sulted in the matter of appointment of 
a Judge of the High Court can initiate 
the proposal and the proposal must move 
along and reach each constitutional func- 
tionary entitled to be consulted ultimate- 
ly culminating in the proposal reaching 
the President with all the collected mate- 
rial in the process of consultation, It is 
not open to any of the constitutional 
functionaries entitled to be consulted to 
sit tight over the proposal without ex- 
pressing opinion on the merits of the 
proposal and by sheer inaction kill the 
proposal. (Para 765) 


(N) Constitution of India, Arts. 224 (1), 
217 (1) — Additional Judge — Functions 
and status, 


An Additional Judge discharges func- 
tions of the same character as a perma- 
nent Judge. There is no difference what- 
ever between the two in status and the 
other incidents of office, except that an 
additional Judge can hold office only for 
the period specified in the warrant of his 
appointment, Art. 224 (1) nowhere sug- 
gests that the temporary increase in the 
business of the High Court or the pend- 
ing arrears of work can alone be en- 
trusted to additional Judges. Which work 
should be assigned to permanent Judges 
and which to additional Judges is a mat- 
ter normally falling within the discretion 
of the Chief Justice of the High Court. 
(Para 883) 


(0) Constitution of India, Art. 222 — 
Transfer of Judges — Exercise of power 
— Public interest, but not consent, is 
necessary concomitant — Absenee of word 
“Consent” in Art, 222 — It is a ease of 
deliberate omission rather than casus 
omissus — Transfer should not be by way 
of punishment — Held in instant case 
that transfer of Chief Justice ef Patna 


High Court was valid and in public 
interest, 
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(Note:— On the issue of transfer of a 
Judge there is unanimity that it should 
be in public interest and not by way of 
punishment, On the issue as to neces- 
sity of prior consent of the Judge whose 
transfer is proposed, S. M. F. Ali, Tul- 
zapurkar, Desai, Pathak and Venkata- 
ramiah have held that “consent is not 
a necessary concomitant of Art. 222 
while Bhagwati, J. held to the contrary. 
The transfer of Shri K. B. N. Singh, 
C. J. of Patna High Court was held 
valid by majority of Gupta, Tulzapur- 
kar, Pathak and Venkataramiah, JJ. 
while Bhagwati, Fazal Ali and Desal, 
JJ, disagreed. — Ed.) 


Per A. C. Gupta, J. (Majority view):— 


An order of transfer even if made for- 


administrative reasons and in public in- 
terest is likely to cause some injury to 
the Judge transferred, though that could 
not be valid ground for holding that the 
transfer is by way of punishment; it is 
the reason behind the order of transfer 
that should determine its 
would be only fair not to let the Judge 
who is being transferred face more diffi- 
culties than are absolutely necessary. 
If the Judge is wholly unfamiliar with 
the language of the State to which he is 
transferred, it is possible in some cases 
that it will affect his efficiency, Govern- 
ment should consider if it is- possible to 
transfer the Chief Justice to some High 
Court, consistent with his position as a 
Senior Chief Justice, where the language 
difficulty would not be so- acute, 

` (Para 140) 


Per Tulzapurkar, J. (Majority view): The 
transfer of a High Court Judge in public 
interest, does not involve “fresh appoint- 
ment”. Consent cannot be read into Arti- 
cle 222 (1). The non-consensual transfers 
are, therefore, within the purview of 
Art. 222 (1). AIR 1977 SC 2328, Foll. 

, (Para 640) 

In cases of transfers of High Court 
Judges in public interest, without involv- 
ing any punishment, the two safeguards 
of public interest and effective consulta- 
tion subject to which the power of trans- 
, fer is to be exercised cannot be regarded 
as illusory or unreal and if they afford 
real protection to the Judge concerned 
against the abuse of power, there would 
be no need to read consent into Arti- 
cle 222 (1). (Para 638) 


_ The transfer of Shri K. B. N. Singh, 
' Chief Justice of Patna High Court, on the 


sip ph? iu 
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‘remedied it may become 
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facts of the case must be regarded as a 
selective transfer and not based on the 
policy in the contemplation of the Union 
Government, notwithstanding the refer- 
ence to ‘Government Policy’ made by the 
Chief Justice of India during his tele- 
phonic talk with Shri K. B. N. Singh on 
Jan. 5, 1961. (Para 673) 


The transfer of Shri K. B. N. Singh, 


Chief Justice of Patna High Court, was 
in publie interest, for the reasons that 
certain persons were exploiting their 


proximity to Shri K. B. N. Singh which 
had created considerable misunderstand- 
ing and dissatisfactien in the working of 
the High Court and surely remedying dis- 
satisfactory working conditions in a High 
Court serves one kind of high public in- 
terest; and so far as his posting at Mad- 
ras High Court is concerned, the Chief 
Justice of India felt that it would be in 
fitness of things that an experienced and 
senior Chief Justice like Shri K. B. N. 
Singh be posted as the Chief Justice of 
one of the premier High Courts in the 
country. It could not be said that either 
of these considerations which weighed 
with the Chief Justice of India did not 
serve public interest, The impugned trans- 
fer is, therefore, valid transfer under 
Art. 222 (1). (Paras 674, 679) 


In the absence of any connivance or 
complicity on the part of Shri K. B. N. 
Singh in the matter of the exploitation, 
no reflection is implied on him simply by 
reason of his transfer, which must be 
regarded as having been made, with a 
view to remedying the  dissatisfactory 
working conditions in that High Court 
and no unfair play was involved in the 
procedure , followed by the Chief Justice 
of India. In the circumstances it is clear 
that the impugned transfer has been in 
public interest and not by way of pun- 
ishment. (Para 674) 


It will not be correct to draw an infer- 
ence of the concerned Judge’s connivance 
or complicity in every case where persons 
close to him exploit their proximity to 
him while handling their matters in the 
High Court and in the absence of any 
connivance or complicity on his part, 
such exploitation. of close proximity 
would not imply any reflection on the 
Judge concerned. In such a case if the 
atmosphere has to be improved and dis- 
Satisfactory working conditions have to be 
inevitable to 
transfer the concerned Judge . without 
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any blame attaching to him whatsoever: 
it is obvious that such a transfer will not 
carry any reflection on him. (Para 674) 


In the case 6f Shri K. B. N. Singh from 
the material produced on record, it is 
abundantly clear that there was full and 
effective consultation between the trans- 
ferring authority on the one hand and the 
Chief Justice of India on the other in 
regard to his transfer as contemplated by 
Art. 222 (1) before the effective decision 
thereon was taken, and if the consulta- 
tion has been full and effective as con- 
templated by Art. 222 (1), as is shown by 
the material produced on record, the 
contention that the normal procedure 
ought not to have been reversed and the 
proposal should have emanated from the 
President and not from the Chief Justice 
of India as is the case here loses its signi- 
ficance. Moreover, there is no hard and 
fast rule as to from whom a proposal for 
transfer should emanate. (Para 675) 


The procedure followed by the Chief 
Justice of India ensured complete fair- 
play qua Shri K. B. N. Singh. The mate- 
rial on record clearly shows that the 
Chief Justice of India had discussed all 
the relevant aspects concerning the im- 
pugned transfer with Shri K. B. N. Singh 
including his personal difficulty pertain- 
ing to his mother’s advanced age and 
serious illness. That the Chief Justice of 
India took a different view about it does 
not mean that any unfair-play was in- 
volved, After all in his view public in- 
terest outweighed the considerations of 
personal difficulty as well as the langu- 
age difficulty which were put before him. 

(Para 676) 


A transfer by way of punishment for 
misbehaviour is clearly outside the pur- 
view of Art. 222 (1). Similarly, any trans- 
fer with an oblique motive or for an ob- 
lique purpose, such as for not toeing the 
line of the Executive or for rendering 
decisions unpalatable to the Executive or 
for having for some reason or the other 
fallen from the grace of the Executive, 
would also be outside its purview and 
liable to be struck down, if oblique mo- 
tive or purpose is established. (Para 637) 


The safeguard of public interest read 
into Art. 222 (1) is not intended for pro- 
tecting any black-sheep in the judiciary 
but for protecting the numerous honest, 
conscientious hard-working Judges. 

(Para 637) 
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There is clear distinction between the 
punishment involved in making the trans- 
fer for misbehaviour or out of oblique 
motive and the punishment which is in- 
herent in the order of transfer in the 
sense of infliction of personal injury, 
loss or damage arising out of his moor- 
ings being severed, he being required to 
have two establishments or his suffering 
a dislocation in his family affairs, etc. 
When it.is said that the power of transfer 
under Art. 222 (1) cannot be and should 
not be exercised by way of punishment 
what is intended to be conveyed is that 
the Judge concerned should not be trans- 
ferred for misbehaviour falling under 
Art. 124 (4) or with oblique motive or for 
oblique purpose which alone would be 
by way of punishment in the correct 
sense of that expression in the context of 
the power as contained in Art. 222 (1) 
and not that he should not be subjected 
to the kind of punishment which is in- 
herent in ‘the transfer, (Para 638) 


Per Pathak, J. (concurring with Tulza- 
purkar J.):-—- Clause (1) of Art. 222 was 
specifically enacted in our Constitution for 
the purpose of empowering the President 
to transfer a Judge without necessarily 
securing his consent. The power was in- 
tended to be in the widest terms and sub- 
ject only to the obligation to consult the 
Chief Justice of India. If a transfer only 
with the consent was contemplated, it 
would have been sufficient to rely.on the 
power of the President under cl. (1) of 
Art, 217 to appoint the Judge to another 
High Court, and cl. (c) of the proviso to 
cl. (1) of Art. 217 would remove any 
doubt that by such appointment the 
Judge vacated his office in the original 
High Court. There is no need to confer 
power in express terms to do a specific 
act which can be done with the consent of 
the parties under the umbrella of a gene- 
ral power. The power to transfer a Judge 
from. one High Court to another is a pub- 
lic power and can only be used only in 
public interest. As such to say that cl. (1) 
of Art. 222 was incorporated in the Con- 
stitution so that the Chief Justice of India 
could be brought in for the purpose of 
ensuring that the transfer was effected in 
the public interest only and not for the 


. personal benefit of a Judge would not be 


correct. (Paras 903, 904). 


The fact that a fresh oath or affirma- 
tion is necessary when a Judge enters 
upon his office in the other High Court, 


and whether he will make and subscribe 


1982 


such oath or affirmation rests necessarily 
within his volition, does not lead to the 
conclusion, that element of consent must 
be imported in Art. 222 (1). Transfer of 
a Judge under Art. 222 (1) cannot be 
made for the purpose of punishing him 
and Cl. (1) of Art. 222 does not mention 
the grounds on which the Judge may he 
transferred. But as it is in the nature of 
a public power vested in a functionary 
of the State, it can be exercised only in 
the public interest. This is the necessary 
limitation implicitly circumscribing the 
exercise of power under cl. (1) of Art. 222. 
All grounds which can be said to fall 
within that may be entertained. But the 
grounds of misbehaviour or incapacity of 
a Judge can never be made grounds for 
transfer in the transfer of a Judge from 
one High Court to another the principle 
of judicial independence and the rights 
of the Judge are protected by two safe- 
guards, The first is, the obligation of the 
President to consult the Chief Justice of 
India. The Constitution expects the Chief 
Justice of India to ensure in the process 
of consultation that the power to transfer 
is not used arbitrarily against a Judge of 
a High Court, that it is not employed as 
a disguise for punishing him. A Judge 
is entitled to continue in the High Court 
to which he has been appointed for ` the 
full period of his tenure, As such the 
consultation with the Chief Justice of 
India must, extend to the entire gamut of 
the grounds on which the transfer is pro- 
posed. To properly discharge his responsi- 
bility, the Chief Justice of India must 
entertain not only the material furnish- 
ed by the President to him but he must 
also make as full an enquiry as he conveni- 
ently can for the purpose of determining 
whether a transfer should be advised. In 
that process, he must determine not only 
whether the grounds on which the trans- 
fer proposed are made out but he must 
also consider as relevant the personal cir- 
cumstances of the Judge concerned. For 
this the Chief Justice of India should sa- 
tisfy himself by enquiring from the Judge 
himself, But by this the Judge does not 
get a right to be heard. All that is neces- 
sary is that the Judge should know why 
his transfer is proposed and he should be 
able to acquaint the 
India of any reason why he should not 
be transferred. The second safeguard is 
that a Judge who is ordered to be trans- 
ferred can invoke the jurisdiction of the 
Court and seek judicial relief against the 
transfer on the ground of violation of 
ci. (1) of Art. 222. (Paras 906 to 910) 
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Chief Justice of / > : 
` ces it must be regarded as a transfer in 
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The transfer of the Chief Justice of the 
Patna High Court on ground that people 
in his proximity have created an atmos- 
phere injurious to the administration of 
justice falls within the expression public 
interest and as such there was no viola- 
tion of Art. 222 (1). (Paras 916, 917, 923) 


When a Judge permits his judgment 
in a case to be influenced by the irrel- 
evant considerations of caste and creed, 
of relationship or friendship, of , hosti- 
lity or enmity, he commits a breach of 
his oath. It is a case where justice is not 
done and is denied. It is a case of mis- 
behaviour, to which the provisions of 
Art. 218 read with cls. (4) and (5) of Arti- 
cle 124 are attracted, There is another 
kind of case where a Judge acts in ac- 
cordance with his conscience on the basis 
of the facts and the law as he bona fide 
understands them, and yet because of 
surrounding circumstances it may appear 
that justice has not been done even 
though in fact it may have been done. 
Where there is a danger that justice will 
not appear to be done, and the prevailing 
environment is linked with the person of 
the Judge, notwithstanding that he may 
have dene nothing to promote it, the in- 
jury to the administration of justice can 
be as serious as a case where the Judge is 
consciously deviated from the standards 
of impartial judgment. Where there is a 
genuine apprehension that justice may 
not appear to be done, the ordinary rule 
is that the case pending before the Judge 
should be transferred to another Judge. 
But where the apprehension is rooted in 
local association, on links with members 
of the Bar or influences present in close 
proximity to the Judge and the circum- 
stances are such that, notwithstanding 
that the conduct of the Judge has done 
nothing to promote it, there is grave and 
bona fide fear in the minds of honest 
citizens that the fount of justice may be 
polluted, its effect is not confined to a 
single case but spreads widely, endanger- 
ing the purity of the entire- administra- 
tion cf justice. Inasmuch as the admin- 
istration of justice relies for its vitality on 
the strength of public confidence, it must 
rank supreme and, therefore, if the 
Judge is transferred in these circumstan- 


the public interest. (Para 921) 


Per Venkataramiah, J. (concurring with 
Tulzapurkar J.):— If Art. 222 is construed 


as requiring the consent of a High Court 
Judge to be transferred then the power 


Lata 
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of the President can be neutralised by the 


struction would virtually confer on an 


unwilling Judge an immunity against the © 
exercise of the power by the President ` 


under Art. 222 even though public intet- 
est demands the transfer of the Judge: 


Art. 222 would in that case become al- ` 


most ineffective. That being so, such a 
construction has to be avoided. It ` cannot 


be said that any transfer or shifting of a- 


Judge without his consent would amount 


to a punishment and would interfere - 


with the independence of the Judge con- 
cerned or of the judiciary. If the require- 
ment of the consent of the Judge in ques- 
tion is read into Art. 222 then the power 
conferred on the President ceases to be a 
power in the jurisprudential sense, 
1977 SC 2328, Approved, (Para 1080)’ 


Further, since there is no necessity 
for a fresh oath after the transfer of. à 


High Court Judge as a matter of aburid- 
ant caution the practice of taking ` fresh“ 


oath is prevailing now a days, it cannot 
be said that he is appointed afresh as a 
Judge in the Court to which he is trans- 
ferred as his consent for transfer is ne- 


cessary. Such construction runs counter’ 


to Art. 222 (2) as the payment of° addi- 
tional compensation under Art, 222 (2) 
can be justified only by holding that the 
transfer under Art. 222 (1) does not result 
in a fresh appointment in another High 


Court to which a Judge is transferred. If - 
a Judge who is to be treated as having 
been appointed afresh in the High Court 
to which he is transferred then he’ will” 


have to be assigned a rank below all the 


other Judges who wêre working in . that’ 


Court before he was transferred. It is 
only if it is held that he goes there as a 
person already 
though in another High Court 
can reasonably be assigned seniority over 
Others who were appointed after he was 
appointed initially as a High Court Judge. 
Any other view would be irrational. 


(Paras 1110 to 1112) _ 


Moreover, it cannot be said on the basis 
of payment of compensatory allowance to 


a Judge who is transferred that itis a - 
punishment in disguise. A transfer under... 
have |. 
been considered to be a punishment `in. 


cl. (1) of Art. 222 could not | ever 


disguise, the transfer being in the public 
interest. The transfer may not be on 
account of any conduct of a Judge which 
is not relished by the transferring auth- 


ority.: It may ‘be on account of the public 


` 
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` such’a transfer. - 


AIR ` 


‘el. (1) cannot 


appointed as a Judge 
then he, 


exercised only in public 
' there 
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: . i “interest such as idi - 4; 
_ Judge withholding consent, Such a con- ` : 5 providing another High 


Court with a' competent Judge who- is 
able to discharge his duties effectively in 
that Court. Paymetit of such compensa- 
tory allowance does not imply that a 


‘transfer involves an element of punish- 


ment: It cannot be said that Art. 229 was 
enacted by the Constituent Assembly as 
a measure of punishment to an erring 
Judge. It may be that when a Judge is 
transferred in the public interest, he suf- 
fers Some inconvenience but such incon- 
venience cannot be ternfed as, a punish- 
ment, It can be hoped that the Chief 
Justice of India and the President will 
duly’ consider all aspects before ordering 
(Para 1114) 


It cannot be said also that the transfers 
of Judges would be opposed to the public ` 
interest on the ground of various regional 
languages of India. (Para 1146) 


_ The policy of having the Chief Justice 
m every High ‘Court from outside the 
State is not unconstitutional and that it ` 
could be achievéd by resorting to Arti- 
cle 222. The transfer ordered pursuant to 
that policy cannot therefore be consider- 
ed as either discriminatory or not being 
in the public interest. In fact such trans- 
fers are in the public interest. (Para 1234) 


Per Bhagwati J. (Minority view: Fazal 


Ali and Desai, JJ. agreeing with him):— 


The power of transfer under Art. 222 of 
be exercised against a 
Judge without his consent. It is, a highly ~ 
dangerous power involving great hardship 
and injury to the Judge transferred in- 
cluding a stigma on his reputation in 
cases where the transfer is not effected 
pursuant to any policy but the Judge is 
picked out for transfer on` a selective 
basis, it makes no difference whether the 
transfer is made bv the Government on 
its own initiative or it is made at the 
instance of the Chief Justice of India. 
Further, the power to transfer a Judge 
from one High Court to another can he 
interest and 
must be full and effective ` 
cansultation between the President, that 
is, the Central Government and the Chief 
Justice of India before the decision to 
transfer a Judge is taken. 

l l -= (Paras 106, 107) 


: When a Judge is transferred from one 


High .Court to another by way of punish- 
ment, it can never be in public interest 
for no public interest would. countenance 


- punishment of a Judge except by way of © 
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mpeachment under proviso (b) to cl. (1) 
£ Art. 217 read with cl. (4) of Art. 124.. 
(here is a clear antithesis between-a 
ransfer by way of punishment and a 
ransfer in public interest and therefore, 
ı transfer by way.of punishment must 


e held to be outside the scope and ambit . 


vf Art. 222, cl. (L). (Para 108) 

Having regard to the high status and 
lignity of a Judge of a High Court, it is 
yut fair that when the Government is dis- 
Jlacing the right of the Judge ‘to conti- 
nue in his High Court up to the age of 62 
years, he should be told what are the 
reasons which have weighed with the 
Government in transferring him: He must 
be assured that all the constitutional re- 
yuirements have been complied with. 
Besides, the facts showing that there was 
full and effective consultation between 
the Government and the Chief Justice of 
India and the reasons for making the 
transfer would be within the special 
knowledge of the Government and , the 
onus must therefore be upon the Gov- 
ernment to prove them. Thus the burden 
of sustaining the validity of the order of 


transfer must rest on the Gov- 
ernment and this burden, is a 
heavy burden, which must satisfac- 


torily be discharged by the Government. 
This is the same principle which has been 
applied by the Supreme Court when the 
legality of detention of a person is chal- 
lenged by filing an application for a writ 
of habeas corpus. It is not enough merely 
to repeat the constitutional formula that 
every aspect of the question was discuss- 
ed with the President. It is an affidavit 
which is made by the Chief Justice and 
the affidavit must contain not merely the 
constitutional incantation but facts giving 
particulars stating with whom the Chief 
Justice of India had discussion. 

(Paras 109, 113) 


In the absence of the information as to 
what where the facts discussed by the 
Chief Justice of India with the 
Central Government it would not be 
possible for the Court to conclude that 
there was full’ and effective consultation 
between the Chief Justice of India and 
the Central Government. There 
also a further infirmity in that Chief 
Justice K. B. N. Singh ‘had discussed 
about his difficulties such as his mother’s 
illness and advanced age but there was 
no information whether - this. - difficulty. 
was conveyed to the Law. Minister or 
the Prime Minister by the Chief Justice 
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Art. 222, clause (1). 


was _ 
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of India. This omission to. communicate 
the difficulty which would be experienc- 
ed by Chief Justice K. B. N. Singh as a re- 
sult of transfer is sufficient to vitiate 
the process of consultation and it must 
be held that there was no full and ef- 
fective consultation as required under 
(Para 114) 


The. Central Government stated in a 
note handed over to the Court that the 
reason why: the Central Government 
made the order of transfer was: “(1) It 
was felt that not agreeing to these 
transfers may be construed as though 


the Government is departing from the 


view of having Chief Justices from out- 
side; (2) the policy aspect could still be 
pressed into service later.” .This reason 
which prevailed with the Central Gov- 
ernment was totally diferent from the 
reason which induced the Chief Justice 
of India tc make his proposal for trans- 
fer and there is nothing to show that 
this reason which weighed with the Gov- 


ernment of India was communicated to 


the Chief Justice of India for his opin- 
ion. There was therefore clearly no 
full and effective consultation even in 
regard to this aspect. Moreover this 
reason given by the Central Govern- 
ment for making the order of transfer 
clearly shows that the Central Govern- 
ment.did not apply its mind to the ques- 
tion whether on the facts, it was neces- 
sary. or expedient to transfer Chief Jus- 
tice K. B. N. Singh, but accepted the re- 
commendation of the Chief Justice of 
India, because it thought that if the re- 
commendation of the Chief. Justice of 
India was accepted and the transfers of 
Chief Justice M. M. Ismail and Chief 
Justice K. B. N. Singh were made, it would 
be easier for the Central Government 
thereafter to press for acceptance of the 
Government policy by the Chief Justice 
of India. There was clearly abdication 
of its constitutional function by the Cen- 
tral Government. The order of transfer 
of Chief Justice K. B. N. Singh to the 
Madras High Court must therefore be 
held to be unconstitutional and void. 
aa (Para 116) 


Per S, M, F. Ali, J. (Concurring with 
Bhagwati, J.):— A general and unani- 
mous policy of transfer of Judges and 
Chief Justices_of High Courts to pro- 
mote national Integration. and suppress 
fissiparous- tendencies, would doubtless 
be in public interest. Although Art. 222 
does not contain the words ‘Public in- 
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terest” in so many words but the every 
exercise of the power, which is not a 
normal power but an exceptional one, 
it follows as a logical consequence that 
public interest is a necessary concomi-~ 
tant of the exercise of this power. But 
on a parity of reasoning it cannot be 
Said that ‘consent’ also should be read 
as a part and parcel’ of the exercise of 
the power under Art. 222. If a Judge 
cannot be transferred without his con- 
sent then the power loses its significance 
and becomes an immunity to a Judge 
from transfer by withholding his con- 
sent, Thus, a power which is to be 
exercised by the President can be de- 
feated or stalled by a simple act of the 
Judge in refusing to give his consent to 
the transfer. This could never have 
been the intention of the Founding 
Fathers of the Constitution. 

(Paras 173, 174) 


A perusal of Art. 222 unmistakably 
shows that it is expressed in absolutely 
clear, explicit, intelligible, plain and un- 
ambiguous language which admits of no 
vagueness or ambiguity. It is not the 
function of the Court to supply words 
to suit a particular course of action so 
as to be acceptable to a particular set 
of persons as a doctrine of implied con- 
sent. The word ‘consent’ has been 
dropped by the legislature deliberately 
or it is a case of deliberate omission 
rather than casus omissus. Whenever 
the Founding Fathers intended that a 
particular expression should be used in 
an Article as a condition precedent ‘to 
the exercise of a particular power, the 
same has been mentioned and where 
no such intention was there the expres- 
sions have not been used. To read 
‘consent’ into Art, 222 would be to limit 
and whittle down the scope, ambit and 
purpose of Art. 222. To supply the 
omission by reading the word ‘consent’ 
would really be going against the prin- 
ciples laid down by Supreme Court in 
AIR 1980 SC 485. If the word ‘con- 
sent’ is read into Art. 222 then it will 
amount to imposing unnecessary re- 
straints and conditions in the Article 
which are not there at all and which 
cannot be done under the well-known 
rules of Interpretation of Statutes. 


a (Paras 175, 177, 179, 183, 185 
190, 191, 192, 232, 255, 258, 
260, 294, 297, 343) 


Even at the time when Art. 222 was 
taking its birth there was some talk of 
making the transfer with the consent 
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of the Judge concerned but this idea 
was given up when it was pointed out 
that in the national interest it may be 
necessary to send a competent Judge 
to another High Court and this ` policy 
may be stalled by the Judge by with- 
holding his consent. In other words, 
the idea of ‘consent? having been con- 
ceived, discussed and rejected clearly 


- Shows that the Founding Fathers delj- 
berately omitted the word -‘consent’ 
from Art. 222. (Para 297) 


Per Desai, J. (Concurring with Bhag- 


wati, J.):— Article 222 (1) does not 
cater to only consensual transfer, and 
noh-consensual transfer is within its 
purview. Thus the words “with con- 


sent of the Judge who is sought to be 
transferred” cannot be read in Arti- 
cle 222 (1). The Constitution-makers 


Clearly envisaged a power to transfer a 
High Court Judge and conferred it on 
the President and this power cannot be 
denied- by the Court by re-writing the 
Article. There is no power in the Court 
to rewrite the Article. 
(Paras 800, 805, 806) 
The power to transfer a High Court 
Judge is an extra-ordinary power. The 
first safeguard against arbitrary exer- 
cise of power is in the obligation cast 
on the President to consult the Chief? 
Justice of India and, therefore, the 
parameters of consultation were drawn 
very wide so that*the power may not 
be exercised to the detriment of the 
Judge for a collateral purpose. The se- 
cond safeguard is found in reading into 
Article 222 that the power to transfer 
a High Court Judge can only be exer- 
cised in public interest. This power is 
not for purposes of providing the exe- 
cutive with a weapon to punish a Judgé 
who does not toe its line or who for 
some reason or the other has fallen 
from its grace. (Para 807) 


The three safeguards, 
and effective consultation with the 
Chief Justice of India, and that the 
power to transfer can be exercised in 
public interest, and judicial review, 
would certainly insulate independenc? 
of judiciary against an attempt by the 
executive to control if. To punish a 
High Court Judge by an impermissible 
method is not in public interest. And 
if a Judge is uprooted from one place 
because he has made himself obnoxious, 
the transfer itself may inflict punish- 
ment, If, therefore, a Judge is trans 


namely, full 
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erred because he is involved in local 
actious atmosphere or has a circle of 
avourites and disfavourites it would 
e obviously by way of punishment and 
vould cast: a slur and stigmatise the 
udge. Selective transfer of individual 
'udge for something improper in his 
haviour or conduct would certainly 
ast a slur or attach a stigma and would 
eave such indelible mark on the char- 
icter of the Judge that even in the High 
ourt to which he is transferred he 
vould be shunned and the consumers 
xf justice would have little or no faith 
n his judicial integrity. This is an in- 
svitable outcome of selective transfer 
m the ground of some improper streak 
in the conduct or behaviour of the 
Judge. (Para 808) 


Therefore, whenever the transfer an- 
swers to some objective norms even if 
it causes. personal inconvenience and 
hardship, it can be said to be in public 
interest. But the transfer of a Judge 
not answering to any objective norms 
but selectively made and founded upon 
complaints and grievances relatable to 
the conduct or behaviour of the Judge 
would certainly cast stigma or slur and 
would be by way of punishment and 
that cannot be inflicted by exercise of 
power under Art. 222 (1). If transfer 
can be effected because there are com- 
plaints and grievances against a Judge 
of a High Court on account of his beha- 
viour or conduct it would permit the 
executive after going through the pro- 
cess of consultation to rotate inconve- 
nient - Judges and this rotation causes 
such character assassination on one hand 
and hardship and inconvenience on the 
other that it will be sufficient to drive 
out even a strong willed Judge. There- 
fore, a transfer on account of any com- 
plaint or grievance against a Judge re- 
ferable to his conduct or behaviour is 
impermissible in exercise of power under 
Art. 222 (1). 


While testing the validity or otherwise 
of an order of transfer of a High Court 
judge made by the President in exercise 
of the power conferred by Art. 222 (1), 
below mentioned tests will have to be ap- 
plied:— 


(i) power to transfer a Judge of High 
Court is conferred on the President which 
as part of the executive function of the 
President he would, in view of Art. 74, 
discharge according to the aid and ad- 
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vice received by him from the Council 
of Ministers; 

(ii) the power to- transfer a High 
Court Judge thus is in the executive 
which is the litigant in a very large num- 
ber of cases coming before a Judge of a 
High Court; 


(iii) the power to transfer a High 
Court Judge is extraordinary power; 
(iv) the limitation on the exercise of 
power is a full, effective and meaningful 
consultation with the Chief Justice of 
India; 
(v) the power to transfer can he 
“exercised only in public interest and 
not according to the whim, caprice or 
fancy of the executive or to remove an 
inconvenient Judge not toeing its line; 


(vi) the consultation to be effective 
must be fecussed upon such very perso- 
nal factors as the family problems of 
the Judge, which include the position 
of his wife and children and parents, 
the reasons for transfer whether the 
transfer is actuated on account of any- 
thing in the conduct or behaviour of the 
Judge, whether the injury, inconve- 
nience and difficulties experienced by 
the Judge consequent upon his transfer 
are such as to be inconsequential in 
view of the larger public interest for 
which the transfer is being ordered; 


(vii) would the transfer cast a slur or 
stigma on the Judge proposed to be 
transferred; 


(viii) the policy universally followed 
till 1976 of not transferring a Judge of 
High Court without his consent is being 
shelved for achieving some larger pub- 
lic interest or the so-called public inter- 
est is a cloak or device to strike at an 
inconvenient Judge; 


(ix) is the transfer intended to inflict 
punishment for misbehaviour not of ade- 
quate magnitude to invoke proceedings 
analogous to impeachment as contem- 
plated by Art. 124 (4) and (5) read with 
Art. 218 and Judges (nquiry) Act, 1968. 

a (Para 813) 


Held in the instant case that a trans- 
fer of Chief Justice of Patna to Madras 
High Court was invalid and based on 
extraneous considerations. . 

(Paras 846, 847) 


(P) Constitution of India, Art. 222 — 
Transfer of a Judge — Proposal for — 
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Art. 222 must be complied — Fact 
which authority initiates is not mate- 
rial, l 

Per S. M. F. Ali, J. 


From a plain language of Art. 222 it 
is manifest that the proposal for trans- 
fer can emanate either from the Chief 
Justice of India 
through the Union Minister for Law and 
Justice, What is important is whichever 
authority initiates the transfer, the con- 
ditions prescribed under Art. 222. must 
be complied with, (Paras 338, 556, 557) 


necessary for the 
Chief Justice of India on re- 
ceiving the proposal from the Presi- 
dent, to ascertain the views of the judge 
concerned and his -personal circum- 
stances or objections, if any, and then 
after applying his mind to them, place 
the same before the President through 
the Law Minister, . (Para 339) 


It would be 


Where, however, the proposal ema- 
nates from the Chief Justice of India 
himself, then he should collect the 
necessary facts and examine the: reasons 
given by the Minister concerned for the 
transfer and before giving his opinion 
or advice to the Minister he would have 
to consult the judge concerned and as- 
certain his views and give due consid- 
eration to them. Thereafter, he showtld 
also communicate the views expressed 
by the judge concerned — whether 
against or in favour of the proposal — 
to the President through the Minister 


concerned so that eyen if the 
Chief Justice of India does not 
agree with the view of the Judge, 


the President may be in a position to 
give his decision finally one way or the 
other. (Para 340) 


In this process, the Chief Minister or 
the Governor of the two States may ex- 
press their opinion but the President is 
not bound under Art, 222 to accept their 
views. Thus, the information given by 
the Chief Ministers and the Governors 
of the. States is merely for. the limited 
purpose of ascertaining their views and 


other matters referred to above and is- 


not, therefore, a part of the consultative 
process enshrined in Art. 222. 
(Para: 341) 


Accordingly, | when the proposal of 


< transfer of Justice: K. B. N: Singh and 


1 


or from the President . 


A. I. R. 
others emanated from the Chief Justice 


of India it was perfectly lega] and 
constitutional and did not offend the 
provisions of the Memo. because the 


Memo. does not and cannot in any way 
debar the CJI from initiating the propo- 
sal if he. wants to do so, (Para 342) 


Per Desai, J, 


_ Undoubtedly the power is in the Pre- 

sident to transfer and as a pre-condition 
the Chief Justice is required to be con- 
sulted. But on that account alone it can- 
not þe said that the Chief Justice of India 
cannot initiate the proposal. Where power 
to do a thing is vested in a certain con- 
stitutional functionary it is immaterial 
who draws the attention of the constitu- 
tional functionary, the repository of 
power, for exercise of the same. If the 
power is exercised after fulfilling all 
the pre-conditions, the mere fact that 
somebody invited -the repository of 
power to exercise power which may 
tantamount to saying that someone ini- 
tiated the proposal for exercise of the 
power, such initiation of proposal would 
not be unconstitutional or contrary to 
the constitutional mandate, 


It would be constitutional obligation 
of the Chief Justice of India to place 
all relevant data and material having 
an impact on the final verdict before 


‘the President and the President in his 


turn must apprise himself of all the re- 
levant considerations, ïf there are either 
grey or blurred areas, it would be the 
constitutional obligation of the President 
to call for necessary information from 


_the Chief Justice of India who being the 


initiator of the proposal] must have con- 
sidered all of them and^ having 
brought to bear upon the subject his 
mature consideration must have initiat- 
ed the proposal and after al] the rele- 
vant data thus supplied, including the 


‘missing links, if any, as required by the 


President, the President may either 
exercise the power or On mature con- 


sideration may decline to exercise the 


power, ‘Collection of relevant material, 
public interest involved, and the deci- 
sion recommending transfer must pre- 
cede the proposa] and the same- must 
accompany the proposal, A bald proposal 
unaecompanied by relevant material 


‘and the: reasons for proposing transfer 
-and total 
--sought to be 


absence of puklice- interest 
served by the . proposal 
would: certainly not satisfy the constitu- 
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tional mandate of Art, 222 (1). The ful- 
filment of the constitutional - obligation 
in this background would be on the 
Chief Justice of India and the perform- 
ance by the President of: his duty to 
elicit all facts which are necessary to 
-arrive at an appropriate conclusion are 
parts of the same process and are com- 
plementary to each other. But with this 
precaution, who initiates the proposal 
is irrelevant, (Para 812) 


Per Venkataramiah, J. 


Even if the proceedings for transfer 
of a Judge are initiated by the 
Justice of India the order of transfer 
would not be bad as under Art, 217 (i) 
of the Constitution which is couched in 
almost the same language, an appoint- 
ment of a Judge would not be bad only 
because the Chief Justice cf a High 
Court who is one of the authorities to 
be consulted initjates the proposal 
when the authority exercising the po- 
wer of transfer has brought to. the 
knowledge of the authority to be con- 
. sulted all the relevant material with it 
and has given sufficient opportunity to 
tender his opinion, ` (Para 1228) 


(Q) Constitution. of India, Art. 222 — 
General policy of transfers of Judges of 
Chief Justices from home State to other 
States — Power to formulate .this 
policy lies within four corners of Arti- 
cle 222, Boy 


Per S. M. F. Ali, J. 


The idea of the Central Government 
of a uniform policy of transfer of CJs, 


so that each State has a CJ from out-_ 


side, is a very essential, useful, sensible 
and a wise one which cuts at the roots 
of so many evils with which not only 
our country but even the higher judi- 
ciary is faced, (Paras 382, 396, 402) 


Such a uniform policy will be in the 
better interest of the concerned Judge 
himself because however disinterested 
or independent he may be, he is bound 
to be influenced either consciously | or 
unconsciously by interested persons who 
choose to exploit him even without. his 
knowledge, Such a policy would en- 
hance the prestige: of the judiciary, en- 
sure its independence and . make -the 


working of the head of the judiciary in - 


the State more efficient’ and generate a 


‘because 


__ ‘minimise 
making the transfers, there would be no 


Chief 
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greater confidence in the people of tha 


new State where he is transferred. 


(Para 383) 

The only objection which has been 
pointed out against this policy is the 
language problem but that also does not 
appear to be an insurmountable obstacle 
while laying down the policy 
the Government can start with transfers 


`of CJs within the Zones as recommend- 


ed by the Law Commission which will 
the language difficulty, in 


serious objection if the CJ is allowed to 
indicate his choice regarding the State 
where he would be prepared to be 
transferred and the same may be ac- 
cepted-as far as practicable, (Para 384) 


The Chief Justice of each High Court 
should be asked to prepare a panel of 
suitable persons who are considered fof 
appointment as High Court Judges both 
from the Bar and from the. subordinate 
judiciary, Before including the names of 
the persons concerned their previous 
consent for being appointed outside the 
State may be obtained by the CJ. It 
would be better if the persons whose 
names are included in the panel are ap- 
pointed outside the State as permanent 
judges -which would provide an attrac- 
tive offer and give a better impetus to 
the persons aspiring for judgeship’ and 
would tempt them to serve outside the 
State, (Para 3814) 


Hence, the power to formulate or 
evolve this policy clearly lies within the 
four ccrners of Art, 222 itself which con- 
tains every wide power conditioned only 
by. consultation with Chief Justice of 
India who is the highest judicial auth- 
ority in the country, It is always open 
to the President, which in practice 
means the Central Government. to lay 
down a policy, norms and guidelines ac- 
cording to which the presidential] powers 
are tc be exercised and onee these 
norms are followed, the powers of the 
President would be beyond judicial 
review, i ' (Para 398) 

Per Tulzapurkar, J. 

The transfer of High Court Judge 
based on general policy of Gov- 
ernment must satisfy the requirements 
of Art. 222 (1) and if extraneous consid- 
erations are established the same wiil 
have to be struck down. (Paras 641, 642) 

Ordinarily, policy matters would be 


decided -upon by the Government. . But 
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propriety requires and perhaps smooth 
working thereof may necessitate consul- 
tation with the Chief Justice of India 
who is the highest administrative head 
of the country’s judiciary. But, even 
after a general policy in the matter of 
transfers of High Court Judges is fram- 
ed and adopted whenever a transfer is 
to be made in pursuance of such policy 
the proposal, before it culminates into 
an order, will have to satisfy the re- 
quirements of Art, 222 (1). (Para 642) 


It cannot be said that a- policy trans- 
fer, that is to say, a transfer based on 
or made in -pursuance of a genera! 
-policy would necessarily be non-puni- 
tive in character nor can it be said that 
every selective transfer is necessarily 
punitive, ‘ (Para 843) 


Merely adopting a general policy, 
which is or may be broadly supportable 
for reasons of public interest, would not 
be sufficient to insulate transfers of 
High Court Judges against Executive 
interference unless adequate mechanism 
or modality of procedure in that behalf 
is also fixed and followed in practice. A 
selective transfer in an appropriate case 
for strictly objective reasons and in 
public interest of general administration 
could be non-punitive. Each case of 
transfer, whether based on a policy or 
a selective transfer, will have to be 
judged on the facts and circumstances 
of its own for deciding whether it is 
punitive in character in the sense of 
having been effected with some oblique 
motive or not, (Para 643) 


Per Venkataramiah, J. 


The policy of having the Chief Jus- 
tice in every High Court from  outsiae 
the State is not unconstitutional ana 
that it could be achieved by resorting 
to Art, 222 of the Constitution. The 
transfer ordered pursuant to that policy 
cannot therefore be considered as either 
discriminatory or not being in the pub- 
lic interest. In fact such transfers are 
in the public interest, (Para 1234) 


(R) Constitution of India, Arts, 222 
and 124 (4) (5) — Transfer of a Judge 
on mere allegations of misbehaviour or 
incapacity which form subject-matter 
of action under Art, 124 — Not permis- 
sible -— Transfer effected on aforesaid 


“the Constitution can be passed, 


ALR. 


allegations — Jt is liable to be struck 


down, 


Per Venkataramijah, J. 


In the absence of any categorisation 
of acts of misbehaviour or incapacity 
inte different classes, like those on the 
basis of which Parliamentary’ proceed- 
ings for the removal of a Judge may be 
initiated and those on the basis of whch 
an -order of transfer under Art, 222 of 
it can- 
not be said that a transfer of a Judge 
can be made under Art. 222 on mere 
allegations of misbehaviour or incapa- 
city of a Judge. Art. 218 and Art, 124 
(4) and (5) make it clear that Art, 222 
cannot be resorted to in any such case, 
and if it is utilised by the President m 
that way, the transfer would have tc be 
set aside on the ground of excess of | 
jurisdiction. When once it is declared 
that a transfer of a Judge cannot be 
made at all on the ground of allegations 
of misbehaviour or of incapacity and 
can only be made in the public interest, 
the reputation of a transferred Judge 
would remain unsullied and no evil 
consequences such as those indicated 
above would follow. (Para 1124) 


If a Judge with a bad reputation is 
transferred, then it would not subserve 
any public interest at all since the peo- 
ple in the State to which he is transfer- 
red will not have faith in him, More 
than all, in the absence of any proce- 
dure for an enquiry in which a Judge 
can clear his conduct, is it fair to ex- 
pose him to public ridicule? Can pay- 
ment of compensation under Art, 222 
(2) of the Constitution be of any avail 
to an honest Judge? Looking at the pro- 
blem from another angle, can we say 
that the Constitution has provided for 
payment of a reward under Art, 222 (2) 
to a Judge who is transferred on the 
allegation of misbehoviour or incapacity 
which is not established at an inquiry? 
All these questions may be set at rest 
by reading down Art, 222 as not cvn- 
ferring on the President the power to 
transfer a Judge on the basis of un- 
tested allegations or rumours about acts 
of misbehaviour or incapacity of the 
Judge and it appears that such a con- 
struction would not merely be in con~ 
formity with Arts. 218 and 124 (4) and 
(5) but also would be consistent with 
thea independence of the judiciary. As 
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the law now stands it is not open to 
any single individual, whether it is the 
President or the Chief Justice of India 
or anybody else to take cognizance of 
any allegations of misbehaviour or 0 
incapacity of a Judge and to take any 
legal action on their basis under the 
Judges (Inquiry) Act, 1968, One hund- 
red Members of the Lok Sabha or fifty 
Members of the Rajya Sabha alone can 
initiate any action on such allegations. 
Naturally, all others are excluded from 
taking cognizance of them and acting on 
them. (Para 1124) 


(S) Constitution of India, Art, 222 (2) 
— Transfer of High Court Judge — 
Order fixing compensatory allowance 
not required to be issued simultaneous- 
ly along with transfer order, 


Per Tulzapurkar, J. 


Article 222 (2) does not provide that 
the order fixing compensatory allow- 
ances to the transferee Judge has to be 
issued simultaneously along with the 
transfer order. (Para 677) 


Per S. M. F. Ali. J. 


While Art. 222 (2) does require that 
on transfer from one High Court to an- 
other, compensatory allowance may be 
paid; it does not state that the Presi- 
dential Order should issue pari passu 
the order of transfer. Such an Order 
could follow the transfer. Moreover, as 
the C, J, of Patna High Court who was 
transferred to Madras High Court never 
cared to join his new assignment and 
before he could do so the writ petitions 
were filed and proceedings were stayed, 
there was no occasion for the President 
to pass the order directing compensat- 
ory allowance to be paid to him until 
the validity of his transfer was finally 
adjudged by Court. This is not a case 
where a judge or a C. J. having been 
transferred had joined his new assign- 
ment and started working and still no 
order of compensatory allowance was 
made by the President. (Para 586) 


(T) Constitution of India, Art. 222 (1) 
— Transfer of Judge — Onus of justify- 
ing transfer is on State (Evidence Act 
(1872), Ss. 101 to 104). (Per Pathak, J.) 

(Para 911) 

(U) Constitution of India, Art, 222 (1) 

— Chief Justice of High Court — Falls 


S, P. Gupta and others v. President of India and others 


S.C. 176(15) 


within the expression “a Judge of a 
High Court” — Transfer of Chief Justice 
of High Court from one High Court to 
another High Court — Falls within the 
purview of Art, 222 (1). (Per Tulzapur- 
kar and Venkataramiah, JJ.) 

(Paras 665, 1128, 1129) 


(V) Constitution of India, Art. 222 (1) 
— Transfer of Judge — Advice tender- 
ed by Chief Justice of India must ordi- 
narily be accepted by President. AIR 
1974 SC 2192, Foll, (Per Pathak, J.) 

; (Para 910) 
(W) Constitution of India, Art, 222 (1) 

Power to transfer Judge is extra- 
ordinary power —- Power must be used 
sparingly and for very strong reasons 
only, (Per Pathak, J.) (Para 9i1) 


(X) Constitution of India, Art, 222 (1) 
—— Order of transfer of Judge from one 
High Court to another — ` Legal effect 
of, 


Per Pathak. J. 


A Judge appointed to a High Court is 
entitled to continue as a Judge of thai 
High Court until he attains the age of 
62 years, unless he resigns his office or is 
removed from it. His transfer to an- 
other High Court involves the vacation 
of his office in that High Court, that 1s 
his appointment as a Judge of that High 
Court stands terminated. Simultaneous- 
ly, without anything more the transfer 
effects hig appointment to the «other 
High Cour; to which he is being sent. 
An order of transfer under Cl, (1) of 
Art, 222 therefore, is a transaction in 
two parts, the termination of the ap- 
pointment as a Judge of the original 
High Court and the simultaneous ap- 
pointment as a Judge of the other High 
Court. (Para 900) 


(Y) Constitution of India, Aris, 222, 
217 (1) Proviso (c) — Transfer and ap- 
pointment Distinction — Transfer 
cannot be fresh appointment Mere 
fact that transferee Judge has to take 
fresh oath is immaterial — (Words and 
Phrases Words “appointment” and 
“Transier”), i 

What S. 220 (2) (c) of the Govt. of 
India Act, 1935 eontemplated is that if 
a Judge of a High Court was to be 
transferred he would have to be ap- 
pointed to that High Court, Indian Con- 
stitution, however, makes a clear dis 
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tinction so far as this aspect of the mat- 
ter is concerned inasmuch as Art. 222 
expressly uses the word ‘transfer’ ra- 
ther chan the word ‘appointment’ when 
a Judge is transferred from one High 
Court to another, (Paras 280, 343) 


While in the case of a Judge who 
goes to the Supreme Court, the word 
“appointed” is used to indicate that this 
is a fresh appointment in a higher court, 
er rather the highest court in the coun- 
try, whereas when a Judge is transfer- 
red from one High Court to another, 
the word ‘transfer’ in contradistinction 
to the word ‘appointed’ as mentioned in 
S. 220 (2) (c) of the 1935 Act, has been 
deliberately used which clearly . shows 
that the two modes of vacation of office 
by a sitting Judge are quite different. 

. (Paras 282, 343) 


The Proviso (c) to Art. 217 (1) itself 
makes a difference between vacating the 
office by a Judge who is appointed to 
the Supreme ‘Court. and ‘q Judge 
who is transferred, A Judge who 
is transferred merely vacates the 
office in a limited sense; name- 
ly, that he cannot act as a- High 
Court Judge in the High Court where 
he was appointed- but the fact remains 
that until he takes oath in the trans- 
feree High Court, -he continues to be 4 
Judge of the Original High Court. | 

l (Paras 284, 285, 343) 

Whenever a legislature or constituent 
assembly uses a particular phrase in 
contradistinction to another phrase it is 
not possible to read the two phrases so 
as to indicate the same purpose, In the 
instant case, the Constitution ‘has used 
the word ‘appointed’ in the case of a 
Judge of the Supreme Court and ‘trans- 
fer’ in the case of a 
Court. A perusal of the language of 
Art, 217 (1) Proviso’ (c) leads to the ir- 
resistible. conclusion and logical infer- 
„ence that ‘the’ Founding Fathers have 
made a clear distinction between trans- 
fer and appointment. (Para 289) 


It is true that.on being transferred Lo 
‘another High Court a Judge-ceases to 
be a Judge but then he ceases to be a 
Judge of the transferor court only and 
does not cease to be a Judge for all 


times to come'so as to make his trans- 


fresh ap- 


fer in the transféreé ‘court’ a 
3 (Para 286) 


pointment, 


Judge of a High 


A.I. R. 


It is true that in Para 11 (iii) to Sch. 2 
of the Constitution joining time is men- 
tioned on transfer from a High Court 
to Supreme Court or from one High 
Court to another and the word ‘appoint~ 
ment’ has not been used as such. That 
however makes no difference because 
this schedule only refers to a small 
matter of joining time which both the 
judges, viz, a.judge appointed to the 
Supreme Court and the judge transfer- 
red, are entitled to evail, Nothing, 
therefore, turns upon the language of 
para 11 (iii) of the second schedule. 

- (Para 287) 

When a Judge was appointed in the 
original High Court he had taken the 
oath of his office which bound him to 
act as a Judge-of that particular High 
Court. Since by virtue of the transfer, 
the court is ‘changed, a fresh oath be- 
comes necessary as a clerical formality 
to indicate. that although his appoint- 
ment as a Judge of a High Court does 
not cease to exist he discharges his: 
duties. as a Judge in another court in 
respect of which he had not taken the 
oath of office. In these circumstances, it 
cannot be said that merely because a 
transferee Judge has to take a fresh 
oath the transfer becomes a new or a 
fresh appointment, = (Para 238) 


The plain* and unambiguous language 
of Art. 217 (1) Proviso (c) and Art. 222 
cannot be stretched to indicate that ‘ap- 
pointment’ and ‘transfer’ are synony- 
mous terms when the constitutional pro- 
visions make it very claar that the 
power of transfer and the power of ap- 
pointment are two different kinds of 
powers to be ‘exercised in different 
ways, AIR 1973 SC 1461, Expld. 


.. TE (Para 290) 
(Z) Constitution of India, Arts, 215, 
216, 217 (1) Proviso (c) — Judges of 


High Courts do not 
Al] Indig cadre, 


constitute a single 


. Per Pathak J. 


The Judges of the High Courts do 
not constitute a single All India cadre. 
The constitutional. scheme embodied in 
Chapter-V envisages each High Court 


. as-a distinct entity _ from every other 


High Court, . 

is a complete, 
self-sufficient institution 
of . the others and 
to them in any manner, 


Every High Court 
self-contained and 
independent 
not related 
Every High 
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Court draws its own powers and juris- 
diction from the provisions of the 
Constitution, and in no way does it share 
them with. the other High Courts, When 
a Judge is appointed to a High Court, 
he is appointed to that High Court only. 
He is the holder of a distinct office, that 
of a Judge of the High Court to which 
he is appointed, The Presidential War- 
rant appointing the Judge specifically 
mentions that the appointment is as a 
Judge of the High Court named therein. 
Moreover, the prescribed Form itself of 
the oath, which the Judge must make 
and subscribe before entering upon his 
office shows clearly that the appoint- 
ment is confined to that High Court. It 


is for this reason that Art. 217 (1) Pro- 


viso (c) enacts that the office of a Judge 
shall be vacated by his being transfer- 
red to any other High Court, 


“Similarly the consultative process 
involved in the appointment of a Judge 
of a High Court requires the President 
to consult the Chief Justice of the High 
Court to which his appointment is pro- 
proposed and the Governor of the State 
concerned, besides the Chief Justice of 
India, The Chief Justice of the High 
Court is consulted because, he is in- 
timately concerned with the appoint- 
ment of a competent Judge to meet the 
particular requirements of his Court. 
The Governor of the State likewise is 
consulted because he is concerned about 
the quality of the administration of 
Justice at its highest level in the State, 
In the case of both functionarjes, they 
are involved with the appointment in 
Order to ensure that the Judge ap- 
pointed is most suitable in relation to 
that High Court. The interest and needs 
of that High Court alone occupy the 


mind of these two functionaries, Arti< 


cle 216 speaks of a High Court for each 
State, and Art, 216 plainly declares that 
the High Court shall consist of a Chief 
Justice and other Judges, The Chief 
Justice is a Chief Justice of that 
High Court only and so are the other 
Judges. The Judges of a High Court 
owe their responsibilities and discharge 
their functions in relation to that High 
Court only. They have no constitutional 
connection and no legal relationship 
with the body of Judges of any other 
High Court, As such there is no All 
India Service of High Court Judges, AIR 
1937 All 588 (FB), Disting. (Para 899) 
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(ZA) Constitution of India, Arts, 124 
(4), 139A (2), 214 (2) & (3) (before dele- 
tion in 1956), 222, 366 (14) and 376, 
Sch, 7 List 1, Entry 78 and Para 11 (b) 
(i) — High Courts — Status, inter se — 
They possess same status, 

' Per Venkataramiah J, 

Various provisions in. the Constitu- 
tion bearing on the High Courts and 
Judges of High Courts indicate that all 
the High Courts organically form in- 
tegra] parts of a _ single system 
although their territoria] jurisdictions 
are defined, No High Court can claim 
any superiority over the other either on 
the basis of its situation or on the basis 
that it is a successor to a High Court 
which was functioning in any Province 
immediately before the commencement 
of the Constitution or on the basis of 
the extent of its territoria] jurisdiction. 
All the High Courts have the same 
status under the Constitution, 

(Paras 988, 990, 992) 

An analysis of the various provisions 
of the Constitution and other laws hav- 
ing a bearing on the question shows 
that every High Court in India is an in- 
tegra] part of a single Indian judiciary 


‘and Judges who hold the posts of Judges 


of High Courts belong to a single family 
€ven though there may be a 
slight variation in two of the authori- 
ties who are required to be consulted 
at the time of the appointment, 


(Para 988) 
(ZB) Constitution of India, Arts, 19 
(1) (2), 32 — Procedure —- Discussions 


by Press on the merits and demerits of 
the grounds on which recommendations 
were made concerning the Judges or the 
truth or falsity of disclosed materia] — 
Amounts to holding a trial by Press — 
Such behaviour of the Press ~- Depre- 
cated, ; 

Per Tulzapurkar J, s 

A section of the Press while report- 
ing the proceedings of the Court in this 
case seems to have, without fully reali- 
sing the scope and purpose of the dis- 
closure ordered by the Court, exceeded 
its limits of fair reporting and fair com- 
ment by discussing the merits and de- 
merits of the grounds on which recom- 
mendations were made concerning 
the Judges or the truth or falsity of the: 
disclosed material: assuring that this 
Court was intending to adjudicate on 
the merits or demerits of the grounds 


£76 (18) S.C, 


‘of the recommendations made or on 
truth or falsity of the materials even 
then how could the press before this 
Court has finally adjudicated upon the 
issues involved, pronounce its verdict — 
which it almost did m=- on the high 
constitutional functionaries involved by 
holding a trial by press? The disclosure 
which became necessary in the highest 
public interest of administration of 
justice — for seeing that injustice was 
not perpetrated and justice was meted 
out to high judicial functionaries under 
the . Constitution, was not intended for 
being used for such purpose, Such þe- 
haviour of a section of the Press has 
been most distressing and has unneces- 
-sarily affected the image of Judiciary 


and the high Constitutional functionaries - 


involved, (Para 681) 
(ZC) Constitution of India, Arts. 217 
(1), 226 — Appointment of High Court 
‘Judge — Initial recruitment — Non-ap- 
pointment of a person — Writ of man- 
damus at the instance of aggrieved per- 
son (non-appointee) to reconsider bis 
case would not lje. : 
Per Tulzapurkar J, 

The specia] machinery for making ap- 
pointments of High Court Judges indi- 
cated in Art, 217 (1), is obviously de- 
signed to recruit persons of great 
ability, high character and wunquestion- 
ed integrity to the Bench. All these 
factors go to show that at the stage of 
initia] recruitment under Art. 217 (1), 
no one has a right to be appointed a 
Judge of the High Court nor the right 
to be considered for such appointment 
and, therefore, it does appear that a 
writ of mandamus at the instance of an 
aggrieved person to reconsider his case 
‘would not lie, (Para 612) 

Per Venkataramiah J, 

_ It cannot be said that an advocate or 
a member of the Subordinate Judiciary 
whose name is approved by the Chief 
: Justice of a High Court and the Chief 
Justice of India gets a vested right to 
be appointed as a Judge of a High 
Court, In fact he has no justiciable 
right at all. If for any reason he is not 
‘appointed he cannot move the Court to 
‘appoint him as a- Judge of the High 
Court, (Para 1026) 

(ZD) Constjtution of India, Art. 226 
— Writ proceedings — Affidavits, coun- 
‘ter-affidavits and  rejoinder-affidavits 
‘filed by the parties constitute not mere- 
ly their pleadings but also partake of 
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the character of evidence in the case. 
(Per Tulzapurkar J.) (Para 675) 


(ZE) Constitution of India, Arts, 32. 
226, 139A — Jurisdiction — Scope of — 
Reappointment of petitioner as the Ad- 
ditional Judge of High Court — Integrity 
of petitioner doubted by Chief Justice 
of High Court — Petitioner ready to 
establish his innocence and sought op- 
portunity from Supreme Court — Sup- 
reme Court cannot grant such opportu- 
nity in view of restricted scope of its 
jurisdiction in such case, (Per Venkatara- 
Miah J.) - . (Para 1215) 

(ZF) Constitution of India, Arts, 224 
(1), 216, 226 — Appointment of High 
Court. Judges — Proposed appointees for 


Initia] recruitment and sitting Additional 


Judges are not in the same position. 
There is a valid classification between 
proposed appointees for initia] recruit- 
ment and’ the sitting Additional Judges 
whose cases for their continuance after 
the expiry of their initial term are to 
be decided and the two are not in the 
same position, (Para 618) 
(ZG) Constitution of India, Pre, — 
Constitutional conventions —- Use of, in 
interpretation of Constitution —~ Scope. 


`- Per Desai, J, 

The conventions generally grow where 
the powers of the Government are vest~ 
ed in different person or bodies or 
where, in the words of sir William 
Holdsworth, there is a mixed Constitu- 
tion, But conventions do presuppose the 
lavy and any convention contrary to the 
written context is of no validity, The 
conventions are built, in the first in- 
stance, on the foundation of law but 
once they are established, they tend to 
form the basis for the law. It may, how- 
ever, be noticed that these rules of law 
which are conventions are a mere mat- 
ter of practice and their effect must change 
with the changing circumstances of 
national] life, Implications arising from 
the provisions of the Constitution, consti- 
tutional conventions and constitutional 
practice al] stand cn a different footing. 
A constitutional] convention when spread 
over a jong period, of immemorial] anti- 
quity, followed invariably becomes en- 
trenched as a rule of law but any con- 
vention contrary to the written provision 
is of no validity. Implications may arise 
from the context in which a provision is 
placed or the use of the language in the 
provision or from.the nature of the 
power claimed vis-a-vis the whole con- 
stitutional scheme, Constitutional prac- 
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tice may be spelt out as a course of 
conduct over a reasonably long period 
which may indicate how the authorities 
charged with a duty to implement the 
Constitution have worked out or imple- 
mented a certain provision of the Con- 
stitution, A -constitutional convention 
must be founded. on some provision of 
law. Any convention contrary to -the 
provision of the Constitution and its 
basic intendment cannot be given effect 
to as a convention, Its genesis must be 
in the provision itself, (Paras 747, 

748, 749) 

(ZH) Interpretation of Statutes —. 
Language clear — Doctrine of casus 
omissus — Not applicable — External 
aid, when can be pressed into service — 
Mere legislative debate would not be 
admissible, (Constitution of India, Pre). 

Per S. M. F. Ali J. 

Where the language of a statute is 
clear and unambiguous, there. is no 
room for the application either of the 
doctrine of casus omissus or of pressing 
into service externa] aid, for in such a 
case the words used by the Constitu- 
tion or the statute speak for themselves 
and: it is not the intention of the court 
to add words or expressions merely to 
suit what the courts think is the 
supposed -intention of the legislature. 

(Paras 271, 197, 273) 
however, the words or ex- 
used in the constitutional or 
statutory provisions are shrouded in 
mystery, clouded with ambiguity and 
are unclear and unitelligible so that the 
dominant object and spirit of the legis- 
lature cannot be spelt out. from the 
language, external aids in the nature 
of parliamentary ` debates, immediately 
preceding the passing of the statute, 
the report of the Select Committees or 
its Chairman, the Statement of Objects 
and’ Reasons of the statute, if any, or 
any statement made by the sponsor of 
‘the statute which is in close proximity 
to the actual introduction or 
insertion of the statutory - pro- 
vision so as to- become, as it 
were, a result of the statement ‘made, 
can be pressed into service in order to 
ascertain the real purport, 
will of the legislature to make the con- 
stitutional provision workable, Although 
Such aids may neither be decisive’ nor 
conclusive they would certainly assist 
the courts in ‘interpreting the statute in 
order to determine the avowed object 
of the Act or the Constitution as the 
case may be, (Paras 271, 199, 261) 


Where, 
pressions 


SS. P; GUupla anu OLEFS V, Praeoeuciy, Ul MAMLA ALU Vvulivin 


intent and 


We We LIV\LUJ 


Except in the aforesaid cases, a mere 
speech of any Member’ made on the 
floor of the House during the course of 
a parliamentary or legislative debate 
would not be admissible at all because 
the views expressed by the speaker may 
be his individual views which may or. 
may not be accepted by, the majority 
of the Members present in the House. 

(Para 271) 

-Legislative -- history of a constitutio- 
nal provision though- not directly ger- 
mane for the purpose of construing a 
statute may, however, be used in ex- 
ceptional cases to denote the beginning 
of the legislative process which results 
in the logical end and the finale of the 
statutory provision but in no case can 
by legislative history take the place of 
or be a substitute for an interpretation 
which is in direct contravention of the 
statutory provision concerned, 

(Paras 271, 268) 

Where the scheme of a statute clearly 
shows that certain words or phrases 
were deliberately omitted by the legisla- 
ture for a particular purpose or motive, 
it is. not open to the court to add those 
words either by conforming to the sup- 
posed intention of the legislature or be- 
cause the insertion or the omission suits 
the ideology: of the Judges deciding the 
case, (Paras 272, 198, 253) 


(ZI) Constitution of India, Art, 141, 
Pre, — Interpretation of Statutes and/or 
constitutional provisions — Duty of 
Supreme Court, (Interpretation of Sta- 
tutes), 


Per S. M. E. Ali, J. :— Supreme 
Court which lays down the law of 
the land under Art, 141 must extremely 
carefu] and circumspect in inter- 
preting statutes, more so constitutional 
provisions, so as to obviate the neces- 
sity of a constitutiona] amendment every 
time which is an extremely onerous 
task, Having carefully interpreted a 
particular provision of the Constitution, 
the Court should as far as possible stick 
to the. doctrine of stare decisis. It must 
be remembered that a Constiution is a 
federa] component and the constituents 
must hold a balance between all its 
parts, (Paras 193, 194) 

(ZJ) Constitution of India, Pre, — In- 
terpretation of Constitution — Rules as 
to — Power conferred by Constitu- 
tion upon an authority — Cannot be 
denied on ground of its misuse — (In- 
terpretation of Statutes), (Para 789) 
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(ZK) Precedents — Judicial prece- 
dents —— Ratio is binding and not con- 
clusion, 

It ig elementary that what is binding 
on the court in a subsequent case is not 
the conclusion arrived atin a previous de- 
cision but the ratio of that decision, for it 
is the ratio which binds as a precedent 
and not the conclusion (Para 61) 

(ZL) Constitution of India, Preamble 
~—- Interpretation of Constitution — Court 
must not bend Janguage of Constitution 
according to its will, 

Per Bhagwati, J.:— The Court can 
always find reason for bending the lan- 
guage of the Constitution but that 
would be rewriting the Constitution in 
the guise of interpretation. It must 
also be remembered that the Constitu- 
tion is an organic instrument intended to 
endure and its provisions must be in- 
terpreted having regard to the constitu- 
tional objectives and goals and not in 
the ight of how a particular Govern- 
ment may be acting at a given point of 
time, Judicial response to the 
problem of constitutional inter- 
pretation must not suffer from the fault 
of emotionalism or sentimentalism which 
is likely to cloud the vision when 
Judges are confronted with issues of 
momentous importance, (1903) 193 US 
197 Relied on, (Para 1) 

(ZM) Constitution of India, Arts, 226 
and 136 — Writ petition before High 
Court challenging constitutional validity 
of transfer of Chief Justice of High 
Court — Petition rejected in limine on 
ground that petitioner had not been able 
to produce documents on which he 
wanted to place reliance — Held, that 
was not valid ground -—— Special Leave 
to appeal could be granted ~~ However, 
since issues sought to be raised by peti- 
tion were already being agitated in 
other writ petitions, it was not neces- 
sary to grant special leave, (Per Bhag- 


wati J.), (Para 2) 
(ZN) Constitution of India, Arts. 226 
and 32 — Powers of Court — Court 


does not decide academic questions, 


The Court does not decide issues in 
the abstract, It undertakes determina- 
tion of controversy provided it is neces- 
sary in order to give relief to a party 
and if no relief can be given because 
none js sought, the Court cannot take 
upon itself a theoretical exercise mere- 
ly for the purpose of deciding academic 
issues, howsoever important they may 
be, The Court cannot embark upon an 


inquiry whether there was any misuse 
Or abuse of power in a particular case, 
unless relief is sought by the person 
who is said to have been wronged by 
Such misuse Or abuse of power. The 
Court cannot take upon itself the role 
of a commission of inquiry — a knight 
errant roming at will with a view to 
destroying evil wherever it is found. 
(Para 56) 

In the instant case an additional 
judge was not appointed for a further 
term, A petition was filed by some 
lawyer challenging the non-appoint- 
ment, But the Judge himself did not 
seek any relief from the Court. 

Held, relief could not be granted by 
the Court, Per Venkataramiah J. 

. (Para 56) 

(ZO) Interpretation of Statutes — Ex- 
ternal aid — Marginal Note — Use of as 
aid to interpretation of section — Per- 
missibility. 

If the relevant provisions in the 
body cf the statute firmly point to- 
wards a construction which would con- 
flict with the marginal note the margi- 
na] note has to yield. If there is any 
ambiguity in the meaning of the provi- | 
sions in the body of the statute, the 
marginal note may be looked into as an 


aid to construction. (Para 1096) 
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S, P, Gupta and others v. President of India and others 


ALR. 


Mr. E. C. Aggarwal, Advocate for In- 
tervener, 
Mr. B. C. Ghosh, Sr. Advocate, Mr, 


Sushanta Kumar Dass, G, S, Chat- 
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BHAGWATI, J.:— These writ peti- 
tions filed in different High Courts and 
transferred to this Court under Article 
139 of the Constitution raise issues of 
great constitutional importance affecting 
the independence of the judiciary and 
they have been argued at great length 
before us, The arguments have occupi- 
ed as many as thirty five days and they 
have ranged over a large number of is- 
sues comprising every imaginable aspect 
of the judicial institution. Voluminous 
written submissions have been filed be- 
‘fore us which reflect the enormous in- 
dustry and vast erudition of the learned 
counsel appearing for the parties and a 
large number of authorities, Indian as 
well as foreign, have been brought to 
our attention. We must acknowledge 
with gratitude our indebtedness to the 
learned counsel for the great assistance 
they have rendered to us in the delicate 
and difficult task of adjudicating upon 
highly sensitive issues arising in these 
writ petitions, We find, and this is not 
unusual in cases of . this kind, that a 
considerable amount of passion has been 
injected into the arguments on both 
sides and sometimes passion may ap- 
pear to lend strength to an argument, 
but, sitting as Judges, we have to be 
careful to see that passion does not blind 
us to logic and predilections pervert 
proper interpretation of the constitu- 
tional provisions. We have to examine 
the arguments objectively and  dispas- 
sionately without being swayed by 
populist approach or sentimental appeal. 
It is very easy for the human mind to 
find justification for a conclusion which 
accords with the dictates of emotion, 
Reason is a ready enough advocate for 
the decision one, consciously or uncon- 
sciously, desires. to reach, I will recall 
the brilliant fling of Shri Arobindo in 
his poem “Savitri”, 

“An inconclusive 
toil; . 

Each strong idea can use her as 
tool; , 
Accepting every brief she pleads her 
case, 

Open to every 
know.” | 
We have therefore to rid our mind of any 
pre-conceived notions or ideas and in- 
terpret the Constitution as it is and not 
as we think it ought to be, We can 
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play is Reason’s 


its 


thought she cannot 
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always find some reason for | bending 


the language of the Constitution to our 
will, if we want, but that would be re- 
writing the Constitution in the guise of 


interpretation. We must also remem- 
ber that the Constitution is an organic 
instrument intended to endure and its 


provisions must be interpreted having 
regard to the constitutional objectives 
and goals and not in the light of-how a 
particular Government may be acting 
at a given point of time, Judicial re- 
sponse to the problem of constitutional 
interpretation must not suffer from the 
fault of emotionalism or sentimentalism 
which is likely to cloud the vision 
when Judges are confronted with issues 
of momentous importance. We must 
constantly bear in mind the famous 
words of Holmes J., in Northern Secu- 
rity Co, v, United States, (1903) 193 US 
oe where that great illustrious Judge 
said 3 l 


“Great cases like hard cases make bad 
law. For great cases are called great, 
not by reason of their real importance 
in shaping the law of the future, but 
because of some accident of immediate 
overwhelming interest which appeals 
to the feelings and distorts the judg- 
ment, These immediate interests exer- 
cise a kind of hydraulic pressure which 
makes what previously was clear seem 
doubtful, and before which even well 
settled principles of law will bend.” 


With these prefatory words we may now 
proceed to state the facts of these writ 
petitions, 


2.. The first writ petition is- that filed 
by Iqbal Chagla and others in the High 
Court of Bombay. . The petitioners in 
this writ petition are advocates practis- 
ing in the High Court of Bombay and 
they have challenged a circular letter 
dated 18th March, 1981, addressed by 
Shri Shiv Shankar, the Law Minister of 
the Government of India, to the Gov- 
ernor cf Punjab and the Chief Ministers 
of’ the other States. Since the circular 
letter has formed the subject matter of 
heated controversy between the parties 
and its constitutional validity has been 
assailed on behalf of the petitioners, it 
would be desirable to reproduce it in 
extenso in the words of the author him- 
self: 


en A A ss a 
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“D, O, No, 66/10/81-Jus, 


Ministry of Law, Justice and 

Company Affairs, India 

New Delhi- 110001. - 

March 18, 1981, 
My dear, sus. We 
It has repeatedly been suggested to 

Government over the years by several 
bodies and forums including the States 
Reorganisation Commission, the Law 
Commission and various Bar Associations 
that te further national integration and 
to combat narrow parochial tendencies 
bred by caste, kinship and other local 
links and affiliations, one third of the 
Judges of the High Court should as far 
as possible be from outside the State in 
which that High Court ‘is situated, 
Somehow, no start could be made in the 
past in this direction. 
strong, growing and justified that some 
effective steps should be taken very early 
in this direction, 


2. In this context, I would request 
you to:— 
(a) obtain from all the Additional 


Judges working in the High Court of 
your State their consent to be appointed 
as permanent Judges in any other High 
Court in the country. They could, in 
addition, be requested to name three 
High Courts, in order of preference, to 
which they would prefer to be appoint- 
ed as permanent Judges; and 


(b) Obtain from persons who have 
already been or may in the future be 
proposed by you for initial appointment 
their consent to be appointed to any 
other High Court in the country along 
with a similar preference for three High 
Courts, 


3, While obtaining the consent and 
the preference of the persons mentioned 
in paragraph 2 above, it may be made 
clear to them that the furnishing of the 
consent or the indication of a preference 


does not imply any commitment on the, 


. part of the Government either in regard 
to their appointment or in regard to 
accommodation in accordance with the 
preferences given, 


i 4, I would be grateful if action is in- 
itiated very early by you and the writ- 
ten consent and preferences of all Addi- 
tional Judges as well as of persons re 
. commended by you for initial appoint- 
ment are sent to me within a fortnight 
of the receipt of this letter, 
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The feeling is- 


A.I. R. 


5. I am also sending a copy of this 
letter to the Chief Justice of your High 
Court, With regards. 


Yours 


Sd/- (P. Shivshankar) 


sincerely, 


To 
1. Governor of Punjab 


2, Chief Ministers (by name) (Except 
North-Eastern States)” 


It appears that a copy of the Circular 
letter was sent by Law Minister to the 
Chief Justice of each High Court and 
the. Chief Minister of each State also 
forwarded a copy of the circular letter 
to the Chief Justice of the High Court 
of his State. We do not know what the 
Chief Justices of the various High Courts 
did on receipt of a copy of the circular 
letter from the Law Minister and from 
the Chief Ministers of their respective 
States, but presumably each Chief Jus- 
tice sent a copy of the circular letter to 
the additional Judges in his Court with 
a request to do the needful in view of 
what was stated in the circular letter. 
The Chief Justice of Bombay High Court 
in any event addressed such a commu- 
nication to each of the additional Judges 
in his Court, We do not know what 
was the response of the addtional Judges - 
in Bombay to the circular letter but 
the record shows that out of a -total 
number of additional Judges in the 
Country, quite a few additional Judges 
gave their consent to be appointed out- 
side their High Court, The petitioners 
and other advocates practising on the 
original as well as appellate side of the 
High Court of Bombay however took 
the view that the circular letter was a 
direct attack on the independence of the 
judiciary which is a basic feature of the 
Constitution and hence the Advocates 
Association of Western India which re- 
presents advocates practising on the 
appellate side, the Bombay Bar Associa- 
tion which represents advocates practis- 
ing on the original side and the Manag- 
ing Committee of the Bombay Incorpo- 
rated Law Society which represents 
Solicitors practising in the High Court 
of Bombay, passed resolutions condemn- 
ing the circular letter as subversive of 
judicial independence and ‘asking the 
Government of India to withdraw the 
circular letter. Since the circular letter 
was not withdrawn by the Law Minister, 
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the petitioners filed the present writ 
petition in the High Court of Bombay: 
challenging the constitutional validity, 
of the circular letter and seeking a de- 
claration that if consent has been given 
by any additional Judge or by any per~ 
son whose name has been or is to be 
submitted for appointment as a Judge, 
‘consequent on or arising from the cir- 
‘cular letter, it should be held to be null 
‘and void, There were several grounds 
on which the constitutional validity of 
‘the circular letter was challenged but it 
is not necessary to set them out at the 
present stage because we shall have oc- 
casion to refer to them in detail when 
_we deal with the rival arguments of the 
parties, The petitioners impleaded the 
Law Minister as respondent No, 1, the 
Union of India as respondent No. 2 and 
‘ten additional Judges of the Bombay 
High Court as respondents Nos, 3 to 12, 
The writ petition was filed on 20th 
April 1981 and immediately after filing 
it, the petitioners applied to the learned 
single Judge sitting on the original side 
of the Bombay High Court for admis- 
sion of the writ petition and interim re- 
hef, The admission of the writ petition 
as also the grant of interim relief were 
opposed on behalf of respondent Nos, I 
and 2 but the learned single Judge ad- 
mitted the writ petition and issued a 
rule and granted interim relief in terms 
of prayer (e) of the writ petition, The 
effect of granting the interim relief was 
that respondents Nos, 1 and 2 were re- 
strained from further implementing the 
circular letter and acting in any man- 
- ner upon the consent, if any, obtained 
from any person following on or arising 
from the circular letter, Respondents 
Nos, 1 and 2 thereupon preferred an 
appeal to a Division Bench of the Bom- 
bay High Court under clause (15) of the 
Letters Patent but the appeal was dis- 
missed by the Division Bench on 24th 
April, 1981. ‘The Division Bench fixed 
the hearing of the writ petition before 
the learned single Judge hearing writ 
petitions on 25th June 1981 and also gave 
directions for filing of affidavits by the 
. parties, Respondent Nos, 1 and 2 being 
aggrieved by the order made by the 
Division Bench dismissing their appeal 
made an application to this Court on 
= 8th May 1981 for taking up their special 
leave petition directed against the order 
of the Division Bench on the same day, 


_ but this Court refused to take up the 
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special leave petition for hearing on 
that day and directed that it may come 
up for hearing in due course. Regpon- 
dents Nos, 1 and 2 in the meanwhile 
filed Transfer Petition No, 24 of 1981 for 
transfer of the writ petition from the 
Bombay High Court to this Court under 
Art. 139A of the Constitution and ulti- 
mately by an order dated 9th June 1981, 
the vacation Judge directed that the 
writ petition be withdrawn from the 
Bombay High Court to this Court and 
he also gave directions for filing of affi- 
davits and written briefs, That is how 
the present writ petition filed by Iqbal 
Chagla and others has come up for 
hearing before this Bench of seven 
Judges constituted by the Hon’ble the 
Chief Justice of India, : 


3. The: second writ petition is that 
filed by V, M, ‘Tarkunde in the High 
Court of Delhi. The petitioner in this 
writ petition is a senior advocate pra- 
ctising in the Supreme Court and he has 
not only challenged the constitutional 
validity of the circular letter issued by 
the Law Minister but also assailed the 
practice followed by the Central Govt. 
in appointing additional Judges in various 
High Courts, The grounds on which 
the constitutional validity of the circular 
letter is challenged are the same as 


those taken in the first petition filed by 


Iqbal Chagla and others, but, so far as 
the complaint in respect of appointment 
of additional Judges is concerned, this 
writ petition covers new ground not 
treaded by the first writ petition, What 
made it necessary to include this com- 
plaint in the writ petition was the fact 
that three additional Judges of Delhi 
High Court, namely, O., N, Vohra, 
S. N. Kumar and S. B. Wad who had 
originally been appointed as Additional 
Judges for a period of two years with 
effect from 7th March 1979, and whose 
term was expiring on the midnight of 
6th March 1981 were further appointed 
as additional Judges for a period of 
three months only from Tth March 1981 
and these short-term appointments 
were, according to the petitioner, unjus~- 
tified by the terms of Art. 224 and 
were in any event subversive of the 
independence of the judiciary. The peti- 
claimed in the wrif 
petition, in addition to the declaration 
that the circular letter was unconstitu- 


tional and void, a writ of mandamus 
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directing the Central Government to 
convert the posts of additional Judges 
into permanent Judges in the various 
High Courts commensurate with the re- 
gular business and the arrears in those 
High Courts and in particular to convert 
12 posts of additional Judges in the 
Delhi High Court into permanent posts 
having regard to the regular business 
and the large arrears in that High 
Court. The petitioner also questioned 
the validity of short-term appointments 
of O. N. Vohra, S, N, Kumar and S, B. 
Wad and claimed that since there was 
an existing vacancy in a permanent 
post, O. N. Vohra should be appointed 
as a permanent Judge to fll thaf 
vacancy and so far as S, N, Kumar and 
S. B, Wad were concerned, they should 
be appointed for the full term of two 
years, It appears that the Union of 
India was the only respondent implead- 
ed in the writ petition as originally filed, 
but subsequently the Law Minister as 
also the Joint Secretary, Ministry of 
Law, Justice and Company Affairs were 
added as respondents Nos, 2 and 3 to 
the writ petitions, The High Court of 
Delhi by its 
1981, admitted the writ petition and 
issued rule upon it, However, since 
the questions arising in the writ petition 
were questions of great constitutional 
importance and the first writ petition 


had already been filed in the Bombay 
High Court and another writ petition 
to which we shall presently refer had 


also been presented in the High Court 
of Allahabad raising substantially the 
same questions, an application was made 
to this Court on 24th April 1981 for 
transfer of the. writ petition to this 
Court and by an order dated Ist May, 
1981 this Court transferred the writ 
petition to itself from the Delhi High 
Court, Meanwhile, the further term of 
O. N. Vohra, 5, N, Kumar and S. B 
Wad was about to expire on 6th June, 
1981 and no decision appeared to have 
been taken till then for continuing 
these three additional Judges for a fur- 
ther term and the petitioner apprehend- 
ed that if these three additional Judges 
were not continued as additional Judges 
on the expiration of their term on 6th 
June, 1981, the writ petition might be- 
come infructuous, The petitioner there- 
fore, presented an application to this 
Court on 4th May 1981, for an order 


directing that the writ petition be heard 
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order dated 23rd April, 
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and disposed of before 6th June, 1982 
and that in any event, the respondents 
should maintain status quo by extend- 
ing the period of appointment of addi- 
tional Judges in the various High Courts 
till the disposal of the writ petition. Im- 
mediately on filing this application the 
petitioner requested the Court to fix an 
early date of hearing of the writ peti- 
tion so that it could be disposed of be- 
fore 6th June, 1981, but since the Court 
was closing for the summer vacation 
from 9th May, 1981, it was not possible _ 
to fix the hearing of the writ petition 
until the reopening of the court after 
the summer vacation, The petitioner 
thereupon prayed for an interim order 
that on the expiration of their term on 
6th June, 1981, the additional Judges 
should be continued and their term 
extended until the final disposal of the 
writ petition. But, obviously this was 
not a prayer which could be granted by 
the Court because it is for the Presi- 
dent and not for the Court to appoint 
Additional Judges and once the term of 
an Additional Judge has come to an end 
by efflux of time, it is not competent 
for the court to reappoint him for a 
further term. Since, however, an alle- 
gation was made in the application that 
the appointments of additional Judges 
for a further- term were being made at 
the last minute and three additional 
Judges of the Bombay High Court at 
Nagpur were not informed about the 
extension of their term until the even- 
ing of the last day on which their ori- 
ginal term was due to expire, this Court 
made an order dated 8th May 1981 dir- 
ecting that, since the hearing of the 
writ petition would not be taking place 
until the reopening of the Court after 
the summer vacation, the Union of India 
should “decide not less than ten days 
before 6th June, 1981 whether any . of 
the three additional Judges should be 
reappointed for a further term as addi- 
tional Judges or they should be appoint- 
ed as permanent Judges or otherwise”. 
So far as the circular letter was con- 
cerned, though no prayer for interim 
relief was made in the written applica- 
tion, this Court, on an oral application 
made on behalf of the petitioner, direct- 
ed that any additional Judge who does 
not wish to respond to the circular: 
letter may do so until the disposal of 
the writ petition and he shall not be 


refused extension nor shall he be refused 
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permanent appointment, as the case may 
be, on the ground. that he has not sent 
any reply to the circular letter or has 
not indicated his preference as asked 
for in the circular letter, Now, accord- 
ing to this order, the Central Govern- 
ment was bound to take its decision in 
regard to the continuance or otherwise 
‘of O, N. Vohra,.S. N. Kumar and 8, B. 
[Wad on or before 27th May, 1981 but 
since no such decision was communicat- 
ed to the three additional Judges, the 
petitioner, presuming that such decision 
must not have been reached by the 
Central Government, preferred an ap- 
plication to this court on-Ist June, 1981 
for directing the Central Government 
to communicate its decision regarding 
the continuance or otherwise of the 
three additional Judges, Before this 
application came up for hearing, the 
petitioner came to know that a decision 
had been taken by the Central Govern- 
ment in regard to O, N. Vohra S.N. 
‘Kumar and S. B, Wad and while 5S. B. 
Wad was continued as an additional 
Judge for a period of one year from 
Vth June, 1981, O. N. Vohra and S, N. 
Kumar were not continued for a fur- 
ther term. The petitioner thereupon 
preferred another application to this 
Court on 4th June, 1981 and in this 
application the petitioner pointed out 
that there were still large arrears of 
work in the Delhi High Court and there- 
fore there was no lawful and bona fide 
reason for the non-continuance of O, N. 
Vohra and S. N, Kumar and not grant- 
ing fresh appointments to them was 
mala fide and unconstitutional and pray- 
ed that in the circumstances, an interim 
order should be made by the Court 
directing that O. N. Vohra and S, N. 
Kumar shall continue to. function as 
Judges of the Delhi High Court, Both 
these applications came up for hearing 
before the learned Vacation Judge and 
by an order dated 6th June, 1981, the 
learned Vacation Judge declined to 
grant interim relief that O. N, Vohra 
and S. N. Kumar shall continue as addi- 
tional Judges but directed that notice be 
issued to show cause why status quo in 
respect of these two Judges should not 
be maintained and continued till the 
pendency of the writ petition, It appears 
.that no order was thereafter made on 
‘the notice, since the writ petition itself 
was directed to be heard at an early 
_ date and in the meanwhile, O, N, Vohra 


S, P, Gupta and others v 


Union of India and others S.C. 18} 


and S, N, Kumar were impleaded asre~ - 


spondent Nos, 4 and 5, to the writ peti- 
tion, 


O, N. Vohra did not appear at the © 


hearing of the writ petition but S. N. ° 


Kumar appeared through counsel, filed a 
counter-affidavit and claimed that the 


aa 


decision of the Central Government not ` 


to appoint him for a further term was 
vitiated since it was reached without full 
and effective consultation with the Chief 
Justice of India and in any event it was 
based on irrelevant considerations and 
that on a proper construction of Arti- 
cle 224 read with Article 217, he. must 
be deemed to have been appointed a 
permanent Judge and in any event, he 
was entitled to be appointed as an addi- 
tional Judge for a further term, The 
Union of India also filed an affidavit in 
answer to the writ petition and a fur- 
ther affidavit in reply to the counter- 
affidavit of S, N. Kumar, The writ peti- 
tion was thereafter placed for hearing 
before this Benchof seven Judges along 
with the writ petition filed by Iqbal 
Chagla and others, 


4, The third writ petition is that fil- 
ed by J. L. Kalra and others in the High 
Court of Delhi, The petitioners in this 
writ petition are advocates practising in 
the Delhi High Court and they have 
prayed for the issue of a writ in the 
nature of mandamus directing the. Cen- 
tral Government to make an assessment 
of the number of permanent and addi- 
tional Judges required by the Delhi High 
Court having regard to its current busi- 
ness and the accumulated ‘arrears, to 
create such number of posts of perma- 
nent and additional Judges as may be 
necessary and to make appointments to 
these posts, The other reliefs asked for 
in this writ petition are substantially 
the same as the reliefs prayed for in the 
writ petition filed by V, M. Tarkunde, 
This writ petition was also like the other 
writ petitions withdrawn and transfer- 
red to itself by this Court. Since the 
issues arising in this writ petition are 
identical with the issues arising in the 
other ‘two writ petitions, it was heard 
by this Bench of seven Judges along 
with those writ petitions, 


‘5, The fourth writ petition is that filed 
by S. P. Gupta in the High Court of 
Allahabad. The petitioner in that writ 
petition is an advocate practising in the 
Allahabad High Court and he has filed 
this writ petition for substantially the 
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same reliefs as the writ petitions of 
, Iqbal Chagla and V, M. Tarkunde, with 
only this difference that the reliefs 
claimed by him relate to the appointments 
of additional Judges in the High Court 
of Allahabad, The petitioner has inter 
alia prayed for a declaration tha¢ tha 
three additional Judges of the Allahabad 
High Court, namely, Mr, Justice Murli- 
dhar, Mr, Justice A. N, Verma and Mr 
Justice N, N. Mittal must be deemed to 
have been appointed permanent Judges 
under the warrants already issued to 
them and that the circular letter of the 
Law Minister must be held to be void. 
This writ petition was also heard along 
with the other writ. petitions by. this 
Bench of seven Judges, Le Gates 


6. Since these four wrif ‘petitions to 
which we have just referred raise the 
same issues in regard to the circular 
letter issued by the Law Minister and 
the scope and ambit of the power of the 
Central Government in regard to ap- 
pointment or non-appointment of addi- 
tional Judges, it would be convenient to 


deal with them in a group and we shall - 


hereafter for the sake of convenience 
refer to them as the first group of writ 
petitions, 

T. The fifth writ petition is that fil- 
ed by Miss Lily Thomas, an advocate 
practising in the Supreme Court, This 
writ petition has challenged the transfer 
of Mr, Justice M. M, Ismail, Chief 
Justice of the High Court of Madras as 
the Chief Justice of Kerala High Court, 
What occasioned the filing of this writ 
petition was an order dated 19th Jan, 
1981 made by the President transferring 


Mr, Justice M, M, Ismail, Chief Justice ` 


of the Madras High Court as Chief 
Justice of the Kerala High Court with 
effect from the date he assumed charge 
of his office, This order recited that it 
was made by the President in exercise 
of the powers conferred under Cl, (1) of 
Article 222 and after consultation with 
the Chief Justice of India, Simultane- 
ously with the making of this order, an- 
other order of the same data was issus 
ed by the President whereby the Presi- 
dent in exercise of the powers confer- 
red by clause (1) of Article 222 after 
consultation with the Chief Justica 
transferred Mr, Justice K. B. N, Singh, 
Chief Justice of the High Court of Patna 
as Chief Justice of the High Court of 
Madras with affect from the date he 
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assumed charge of his office, It was the - 
first order of transfer of Mr. Justice M. : 


M, Ismail as Chief Justice of the Kerala 
High Court that was challenged by the 
petitioner in this writ petition, There 
were several grounds on which the 


oman 


iransfer was challenged and they were . 


inter alia that the power of transfer 
conferred under clause (1) of Art. 222 
was confined only to transfer of a High 
Court Judge and did not cover transfer 
of the Chief Justice of a High Court, 
even if the Chief Justice of a High Court 
could be transferred in exercise of the 
power conferred under clause (1) of 
Article 222, such transfer could be 
effected only with consent of the Judge 


sought to be transferred and in any 


event, even if consent was not necessary; 
such transfer could be effected only in 
public interest and after full and effec- 
five consultation with the Chief Justice 
of India and in the case of transfer of 


Chief Justice M, M, Ismail, none of these — 


conditions was satisfied, since the trans- 
fer was not effected with his consent 
and it was neither in public interest nor 
after full and effective consultation with 
the Chief Justice of India, This writ 
petition was filed by the petitioner 
under Article 32 of the Constitution and 
therefore when it came up for admission 
before a Bench of this Court, the Bench 
asked the petitioner as to how it was 
maintainable under Article 32, The 
Bench was inclined to throwouf the 
petition summarily on the ground that 
it did not lie under Article 32, but the 
Attorney General of India appearing on 
behalf of the Union of India submitted 
that since the writ petition raised im- 
portant questions of law, it may be en- 
tertained by the Court, because in 
any event, even if this writ petition 
were rejected on the ground that it was 
not maintainable under Article 32, anew 
writ petition for the same reliefs coud 
always be filed under Article 226 and 
then if could be brought to this Courf 
either by way of transfer under Arti- 
cle 124A or by way of an appeal under 
Article 136, ‘The Bench therefore deci< 
ded to admit this wri¢ petition and issu< 
ed rule nisi, After this writ petition 


was admitted, there were several inter<, 


loculory proceedings taken out by the 


petitioner, but it is not necessary tore- ` 


fer to them since most of them were re< 
jected. The Union of India filed a coun- 
ter-affidavit in reply to this writ peti- 
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tion contesting the various grounds urg- 
ed on behalf of the petitioner, Chief 
Justice M. M, Ismail who was implead- 
ed as respondent No, 2 in this writ peti- 
tion, also filed an affidavit but the stand 
he took was that he had decided not to 
challenge the legality or validity of the 
. order of the President transferring him 
as Chief Justice of the Kerala High 
Court and he did not want anyone to 
litigate for or against him, Since Chief 
Justice M. M. Ismail, who was the per- 
son to whom legal injury was caused by 
the order of transfer, did not claim any 
relief and made it clear that he didnot 
want anyone to litigate for him, this 
writ petition could not be maintained by 
the petitioner and it was liable to be 
dismissed, but since the petitioner who 
was appearing in person, wanted to make 
a few submissions in regard to the scope 
and ambit of the power of transfer, we 
heard her for sometime, We may 
point out that whilst this writ petition 
was pending, Chief Justice M. M. Ismail 
resigned his office as Chief Justice of 
the Madras High Court and therefore, 


all the more, nothing survives in this’ 


writ petition, 


8 The sixth writ petition is that fil- 
ed by A. Rajappa an advocate practis- 
ing in the High Court of Madras, This 
writ petition was originally filed in the 
High Court of Madras under Article 226 
of the Constitution and in this writ 
petition the petitioner challenged the 
constitutional validity of the orders of 
transfer passed by the President on 
19th Jan., 1981 transferring Mr. Justice 
M. M. Ismail, Chief . Justice of Madras 
High Court asthe Chief Justice of Kerala 
High Court and Mr, Justice K. B. 
N, Singh, Chief Justice of Patna High 
Court as the Chief Justice of Madras 
High Court, The principal grounds on 
which these two orders of transfer 
were assailed as unconstitutional and 
void were substantially the same as 
those urged in the fifth writ petition 
filed by Miss Lily Thomas, with only 
two additional grounds, namely, that the 
transfers having been effected without 
prior consultation with the Governors of 
the States to which the two Chief 
Justices were transferred, .were viola- 
- tive of clause (1) of Article 217 and so 
far- as the transfer of Chief Justice K. 
B. N. Singh as Chief Justice of Madras 
High Court was concerned, it was notin 
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public interest, since Chief Justice K. B, 
N. Singh did not know the Tamil lan- 
guage, This writ petition was with- 
drawn and transferred to itself by this 
Court since it raised substantially the 
same issues as the fifth writ petition 
filed by Miss Lily Thomas which was 
pending in this Court, The Union of 
India opposed this writ petition by filing 
a counter-affidavit where it contended 
that the transfers of both the Chief 
Justices were effected in public inter- 
est and after consultation with the Chief 
Justice of India who is the only auth- 
ority required to be- consulted whilst 
exercising the power of transfer under 
Article 222, clause (1) and the procedure 
prescribed by Article 217 clause (1) had 
no application in the case of transfer of 
a Judge or Chief Justice from 
one High Court to another, This writ 
petition was also referred to a Bench 
of seven Judges along with the 
fifth writ petition and that is how both 
these writ petitions have come up for 
hearing before us, 


9, The seventh writ petition is thaf 
filed by P. Subramanian, an advocate 
practsing in the Madras High Court. 
This writ petition was originally filed in 
the Madras High Court under Article 226 
and along with the other writ petitions 
it was transferred to. this Court for 
hearing and final disposal. The aver- 
ments and prayers made in this writ 
petition are substantially the same as 
those in the sixth writ petition filed by 
A, Rajappa and so also are the state- 
ments made in the counter-affidavit filed 
on behalf of the Union of India, This 
writ petition does not therefore need 
any separate or independent considera- 
tion, 


10. The eighth writ petition is that 
filed by D. N. Pandey and Thakur 
Ramapati Sinha, two advocates practis- 
ing in the High Court of Patna, This 
writ petition was originally filed in the 
High Court of Patna under Article 226 
and it challenged the constitutional vali- 
dity of the Orders transferring Chief 


Justice M. M, Ismail to the Kerala 
High Court and Chief Justice 
K. B, N. Singh to the Madras Higħ 


Court, The averments and prayers made 
in the writ petition are substantially 
in the fifth, 
sixth and seventh writ petitions filed re- 
spectively by Miss Lily Thomas, A. 


- K. B,N. 
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Rajappa and P. Subramanian and it is 
therefore not necessary to repeat them. 
Suffice it to state that this writ peti- 
tion was also transferred to this Court 
along with the other writ petitions 
under Art, 124A, Whilst this writ petition 
was pending, Chief Justice K. B. N, Singh, 
who was originally impleaded as 
respondent No, 3 in the writ petition, 
applied for being transposed, -as peti- 
tioner No, 3 and since the original peti- 
tioners had no objection to Chief Justice 
K. B. N, Singh joining them as co-peti- 
tioner, this Court made an Order on 
17th Sept., 1981 transposing Chief Jus- 
tice K, B. N. Singh as petitioner 


No. 3. Chief Justice K, B, N 
Singh thereafter filed an affidavit set- 
ting out in extenso what trans- 


pired between him and the Chief Justice 
of India in regard to the proposal for 
his transfer and detailing the various 
grounds on which he contended that the 
order transferring him as Chief Justice 
ef the Madras High Court was uncon- 
stitutional and void. Chief Justice 
Singh contended inter 
alia that the order transferring 
him as Chief Justice of the Mad- 
ras High Court was passed by the Pre- 
sident by way of punishment and it 
was based on irrelevant and insufficient 
grounds and was not in public 
interest and in any event, it 
was not preceded by full and effective 
consultation with the Chief Justice of 
India. The averments made by Chief 
Justice K. B. N. Singh in his affidavit 
were disputed by the Union of India in 
an affidavit sworn by K. C, Kankan, 
Deputy Secretary, Department of Jus- 
tice, Ministry of Law, Justice and 
Company Affairs and the Chief 
Justice of India also filed a counter- 
affidavit in reply to the affidavit of 
Chief Justice K. B, N, Singh. The coun- 
ter-affidavit of the Chief Justice of 
India prompted two affidavits in rejoin- 
der, one by Chief Justice K. B. N, Singh 
and the other by petitioners Nos, 1 and 
2. We shall have occasion to refer to 
these various affidavits when we deal 
with the rival arguments advanced on 
behalf of the parties. i 


11. These last four writ petitions 
challenging the constitutional validity of 
Orders of transfer of Chief Justice M. M. 
Ismail and Chief Justice K, B. N. Singh 
raised identical issues and we would 
_ therefore dispose them of together in one 
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group, They may for the sake of con- 
venience be referred as the second 
group of writ petitions, 


12. We may also at this stage refer 
to S. L. P. No. 1509 of 1981, filed by 
Ripudaman Prasad Sinha in this Court. 
This petition for special leave is direct- 
ed against an order passed by the High 
Court of Patna rejecting the writ peti- 
tion of the petitioner challenging the 
constitutional . validity o2 the order of 
transfer of Chief Justice K. B, N. Singh, 
on the ground that the petitioner 
had not been able to produce the docu- 
ments on which he wanted to place re- 
liance, This is hardly a ground on 
which the writ petition shculd have been 
rejected by the High Court in limine 
and we would have therefore, ordinarily 
granted special leave to appeal against 
the decision of the High Court, but in 
view of the fact that the issues sought 
to be raised by the petitioner have al- 
ready been agitated in the other writ 
petitions, it is not necessary to grant 
special leave and hence we do not pro- 
pose to make any order on the special 
leave petition. 


Locus Standi: 


13. When these writ petitions reached 
hearing before us, a preliminary objec- 
tion was raised by Mr. Mridul, appearing 
on behalf of the Law Minister, challeng- 
ing the locus standi of the petitioners in 
Iqbal Chagla’s writ petition. He urged 
that the petitioners in that writ petition 
had not suffered any legal injury as a 
result of the issuance of the Circular by 
the Law Minister or the making of short 
term appointments by the Central Gov- 
ernment and they had therefore no locus 
standi to maintain the writ petition assail- 
ing the constitutional validity of the Cir- 
cular or the short term appointments, 
The legal injury, if at all, 
was caused to the additional Judges 
whose consent was sought to be obtained 
under the Circular or who were appoint- 
ed for short terms and they alone were 
therefore entitled to impugn the consti- 
tutionality of the Circular and the short 
term appointments and not the petitioners, 
The basic postulate of the argument was 
that it is only a person who has suffered 
legal injury who can maintain a writ 
petition for redress and no third party 
cen be permitted to have access to the 
Court for the purpose of seeking redress 
for the person injured. The same preli- 
minary objection was urged by Mn 
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Mridul against the writ petition of S, P. 
Gupta and the contention was that the 
petitioner in that writ petition not having 
suffered any legal injury had no locus 
standi to maintain the writ 
petition. So far as the writ 
petition of V, M. Tarkunde is concerned, 


Mr. Mridul said that he would have had 


the same preliminary objection against 
the locus standi of the petitioner to main- 
tain that writ petition because the peti- 
tioner had suffered no legal injury, but 
since S, N. Kumar had appeared, albeit 
as a respondent, and claimed relief 
against the decision of the Central Gov- 
ernment not to appoint him for a further 
term and sought redress of the legal ìn- 


jury said to have been caused to him as ` 


a result of such decision, the lack of 
locus standi on the part of the petitioner 
was made good and the writ petition was 
maintainable. Mr. Mridul asserted that if 


S. N. Kumar had not appeared and 
sought relief against the decision of the 
Central Government discontinuing : him 


as an additional Judge, the writ petition 
would have been liable to be rejected at 
the threshold on the ground that the peti- 
tioner had no locus standi to maintain the 
writ petition. This preliminary objection 
urged by Mr. Mridul raised a very inter- 
esting question of law relating to locus 
standi, or as the Americans call it ‘Stand- 
ing’, in the area of public law. This ques- 
tion is of immense importance in a 
country like India where access to jus- 
tice being restricted by social and econo- 
mic constraints. it is necessary to demo- 


cratise judicial remedies, re- 
move technical barriers against 
easy accessibility to Justice and 
promote public interest litigation so 


that the large masses of people belonging 
to the deprived and exploited sections of 
humanity may be able to realise and en- 
joy the socio-economic rights granted to 
them and these rights may become 
meaningful for them instead of remain- 
ing mere empty hopes, 


14. The traditional rule in regard to 
lecus standi is that judicial redress is 


available only to a person who has suffer- 


ed a legal injury by reason of violation 
of his legal right or legal protected 
interest by the impugned action of the 
State or a public authority or any other 
person or who is likely to suffer a legal 
injury by reason.of threatened violation 
of his legal right or legally protected 
interest by any such action. The basis of 
entitlement to judicial redress is personal 
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injury to property, body, mind or reputa- 
tion arising from ‘violation, actual or 
threatened, of the legal right or legaily 
protected interest of the person seeking 
such redress. This is a rule of ancient 
vintage and it arose during an era when 
private law dominated the legal scene 
and public law had not yet been born. 
The leading case in which this rule 


was enunciafed and which marks the 
starting point of almost every 
discussion on locus standi is Ex 


parte Sidebotham, (1980) 14 Ch D 458. 
There the Court was concerned with the 
question whether the appellant could be 
said tobe a‘person aggrieved’ so as to be 
entitled - to maintain the appeal. The 
Court in a unanimous view held that the 
appellant was not entitled to maintain 
the appeal because he was not a ‘person 
agprieved’ by the decision of the lower 
Court. James, L. J. gave a definition of 
‘person aggrieved’ which. though given 
in the context of the right to appeal 
against a decision of a lower Court, has 


‘been applied widely in determining the 


standing ofa person to seek judicial re- 
dress, with the result that it has stultified 
the growth of the lawin regard to judicial 
remedies, The learned Lord Justice said 
that a ‘person aggrieved’ must be a man 
“who hes suffered a legal grievance, a 
man against whom a decision has been 
pronounced which has wrongfully de- 
prived him of something or wrongfully 
refused him something or wrongfully af- 
fected is title to something.” Thus 
definition was approved by Lord Esher 
M. R. in In Re Reed Bowen & Co. (1887) 
19 QBD 174 and the learned Master of 
the Rolls made it clear that when Jarnes 
L, J. said that a person aggrieved must 
be a man against whom a decision has 
been pronounced which has wrongfully 
refused him of something, he obviously 
meant that the person aggrieved must be 
a man who has been refused something 
which he had a right to demand. There 
have been numerous subsequent deci- 
sions of the English Courts where this 
definition has been applied for the pur- 
pose of determining whether the person 


‘seeking judicial redress had locus standi 


to maintain the action. It will be seen 
that, according to this rule, it is only a 
person who has suffered a specific legal 
injury by reason of actual or threatened 
violation of his legal right or legally pro- 
tected interest who can bring an action 
for judicial redress. Now obviously where 


an applicant has a legal right or a legal- 
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ly protected interest. the violation of 
which would result in legal injury to him, 
there must be a corresponding duty 
owed by the other party to the applicant, 
This rule in regard to locus 
standi thus postulates a right- 
duty patern which is commonly to 
be found in private law litigation. But, 
narrow and rigid though this rule may 
be, there are a few exceptions to it which 
have been evolved by the Courts over 
the years. 


15. In the first place a rate payer of 
a local authority is accorded standing to 
challenge an illegal action of the local 
authority. Thus, a rate payer can ques- 
tion the action of the municipality in 
granting a cinema licence to a person, 
vide: K, R. Shenoy v. Udipi Municipa- 
lity, AIR 1974 SC 2177, Similarly, the 
right of a rate payer to challenge mis- 
use of funds by a municipality has also 
been recognised by the Courts 
Varadarajan v. Salem Municipality. AIR 
1973 Mad 55, The reason for this liberal- 
isation of the rule in the case of a tax 
payer of a municipality is that his inter- 
est in the application of the money of the 
municipality is direct and immediate and 
he has a close relationship with the muni~ 
cipality. The Courts in India have, in tak- 
ing this view, followed the decisions of 
the English Courts. Secondly, if a person 
is entitled to participate in the proceed- 
ings relating to the decision making pro- 
cess culminating in the impugned decision 
he would have locus standi to maintain 
an action challenging the impugned deci- 
sion. Vide : Queen v. Bowman, (1898) 1 
QB 663 where it was held that any mem- 
ber of the public had a right to be heard 
in opposition to an application for a 
_ licence and having such right, the ep- 
plicant was entitled to ask for mandamus 
directing the licencing Justices to hear 
and determine the application for licence 
according to law, Thirdly, the statute it- 
self may expressly recognise the locus 
standi of an applicant, even though no 
legal right or legally protected interest of 
the applicant has been violated resulting 
in legal injury to him. For example, in 
J. M. Desai v. Roshan Kumar (1976) 3 
SCR 58 : (AIR 1976 SC 578), this Court 
noticed that the Bombay Cinematograph 
Act. 1918 and the Bombay Cinema Rules, 
1854 made under that Act, recognised a 
special interest of persons residing, or 
concerned with any institution such as a 
school, temple, mosque ete, located with- 
fn a distance of 200 yards of the site on 
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which the cinema house is proposed to 
be constructed and held that as the peti- 
tioner, a rival cinema owner, did not fall 
within the category of such persons hav- 
ing a special interest in the locality, he 
had no locus standi to maintain the peti- 
tion for a writ of certiorari to ‘quash the 
No Objection Certificate granted by the 
District Magistrate. to respondens Nos. 1 
and 2. It is obvious from the observations 
made at page 72 (of SCR): (at p. 586 
of AIR) of the Report that if the peti- 
tioner had been a person falling within 
this category of persons having a special 
interest in the locality, he would have 
been held entitled to maintain the peti- 
tion. There is also another decision of this 
Court illustrating the situation where a 
statute expressly gives locus standi to 
persons to complain against a public 
wrong and that is the decision in Ratlam 
Municipality v. Vardhi Chand, AIR 1980 


- SC 1622, The statutory provision which 


came up for consideration in this case 
was S5. 133 of Criminal P. C. which em- 
powers a Magistrate on receiving the re- 
port of a police officer or other informa- 


tion to make an order for remedying a 


public nuisance. What happened in this 
case was that the Ratlam Municipality 
filed to carry out its statutory duty of 
constructing a drain pipe to carry the 
filth etc, on a particular road. The local 
residents decided to invoke S. 133 of 
Criminal P. C. against the Municipality. 
The Magistrate made an order 
requiring the Municipality to con- 
struct drain pipes and this order was con- 
firmed in appeal by this Court, The 
Municipality pleaded lack of funds but 
this was not accepted as a valid defence. 
However, to have a viable scheme keep- 
ing in view the financial position of the 
Municipality, this Court examined the 
three schemes submitted to it and direct- 
ed the Municipality to implement one of 
them. The standing of the local residents 
to move the Magistrate was recognised 
since S. 133 of Criminal P. C, expressly 
conferred such right on them, 


16. There is also another exception 
which has been carved out of this strict 
rule of standing which requires that the 
applicant for judicial redress must have 
suffered a legal wrong or injury in order 
to entitle him to maintain an action for 
such redress. It is clear that, having res 
gard to this rule, no one can ordinarily 
seek judicial redress for legal injury 
suffered by another 


person; it is only, . 
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such other person who must bring action 
for judicial redress, It is on this princi- 
ple that the Supreme Court 
of the United States held in 
United States v, James Griggs Raines, 
(1960) 362 US 17: 4 L Ed 2d 524 that a 
litigant may only assert his own constitu- 
tional rights or immunities and save in 
‘ exceptional cases, no 
standing to vindicate the constitutional 
rights of a third party. But it must now 
be regarded as well settled law where a 
person who has suffered a legal wrong or 
a legal injury or whose legal right or 
legally protected interest is violated, is 
unable to approach the Court on account 
of some disability or it is not practicable 
for him to move the Court for some other 
sufficient reasons, such as his socially or 
economically disadvantaged position, 
some other person can invoke assistance 
of the Court for the purpose of providing 
judicial redress to the person wronged or 
injured, so that the legal wrong or in- 
fury caused to such person does not go 
unredressed and justice is done to him. 
Take for example, the case of a minor to 
whom a legal wrong has been done or 
a legal injury caused, He obviously can- 
not on his own approach the Court be- 
cause of his. disability arising from 
minority. The law therefore provides that 
any other person acting as his next 
friend may bring an action in his name 
for judicial redress vide : Order XXXII 
of Civil P. C. So also. where a person is 
detained and is therefore not in a position 
to move the Court for securing his re- 
lease, any other person may file an ap- 
_ plication for a writ of habeas corpus 
=- challenging the legality of his detention, 
Of course, this Court has ruled in a num- 


ber of cases that a prisoner is entitled to . 


address a communication directly to the 
Court complaining against his detention 
and seeking release and if he addresses 
any such communication to the Court, 
the Superintendent of the prison is bound 
to forward it to the Court and, in fact, 
there have been numerous instances 


' where this Court has acted on such com- 


munication received from a prisoner and 
treating it as an application for a writ 
‘of habeas corpus, called upon the detain- 
ing authority to justify the legality of 
_ such detention and on the failure of the 
detaining authority to do so, released the 
prisoner. But since a person detained 
would ordinarily be unable to communi- 
cate with the outside world. the law pre- 


sumes- that he will not be able to ap: 
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proach the Court and hence permits any 
other person to move the Court for judi- 
cial redress by filing an application for a 
writ of habeas corpus. Similarly, where a 
transaction is entered into by the Board. 
of Directors of a company which is 
illegal] or ultra vires the company, but 
the majority of the shareholders are in 
favour of it and hence it is not possible 
for the company to sue for setting aside 
the transaction, any shareholder may file 
an action impugning the transaction. 
Here it is the company which suffers a 
legal wrong or a legal injury by reason 
of the illegal or ultra vires - transaction 
impugned in the action, but an individual 
shareholder is permitted to sue for re- 
dressing such legal wrong or injury to 
the company, because otherwise the com- 
pany, being under the control of the 
majority shareholders would be without 
judicial redress. Vide: Atwood v. Merry 
Weather, (1867) 5 Eq 464, The Judicial 
Committee of the Privy Council also 
affirmed this exception to the strict rule 
of standing in Durayappah v. Fernando, 
(1967) 2 AC 337. There what happened 
was that the Jaffna Municipal Council 
was dissolved by the Minister of Local 
Government without giving it an oppor- 
tunity to be heard. The order of dissolu- 
fion was therefore voidable at the inst- 
ance of the Council, but the Council did 
not complain, The appellant was a mayor 
at the time of the dissolution and he 
petitioned for.a writ in the nature of 
certiorari to quash the order of dissolu- 
tion, Lord Upjohn speaking on behalf of 
the Judicial Committee denied standing 
to the appellant in the following words : 


“The appellant was no doubt mayor at 
the time of its dissolution but that does 
not give him any right to complain inde- 
pendently of the Council. He must show 
that he is representing the Council or 
suing on its behalf or that by reason of 
certain circumstances, such, for example, 
as that the council could not use its seal 
because it is in the possession of the 
Municipal Commissioner. or for other 
reasons it has been impracticable for the 
members of the council to meet to pass 
the necessary resolutions, the council’ 


-cannot be the plaintiff,” 


The Judicial Committee thus clearly laid 
down that for a legal wrong or legal in- 
jury caused to the council, it is only the 
council which can sue but if a member 
of the council can show that for some 
sufficient reasons it is not possible for the 
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council to take action for challenging the 
order of dissolution, he can file an ap- 
plication for a writ to assert the right of 
the council and to redress the legal wrong 
or injury done to the council, We find 
that in the United States of America also 
this exception has been recognised and 
the strict rule of standing has been 
liberalised in the interest of justice, In 
Barrows v, Jackson, (1952) 346 US 249 : 
87 Law Ed 1586, the defendant was sued 
for breach of a restrictive covenant bind- 


ing the defendant not to sell his property 


to non-cancacians and claiming damages, 
The defendant raised the plea that the 
judgment of the Court allowing damages 
for breach of the covenant would consti- 
tute denial of the equal protection clause 
to non-cancacians, because a prospective 
seller of restricted land would either re- 
fuse to sell to non-cancacians or else 


would require non-cancacians to pay a. 


higher price to meet the damages which 
the seller may have to pay. The argument 
put forward in answer to this plea was 
that the defendant was not entitled to 
. plead in defence the constitutional rights 
of non-Caucasians, But the Supreme 
Court of the United States negatived this 
argument observing : “We are faced with 
a unique situation in which it is an ac- 
tion of the State Court which might re- 


sult in a denial of constitutional rights . 


and in which it would be difficult if not 
impossible for the persons whose rights 
are ‘asserted to present their grievance 
before any Court”. Even in our own 


country we have recognised this depart- 
ure from the strict rule of locus standi 
in cases where there has been a violation 
of the constitutional or legal rights of 
persons who by reason of their socially 
or economically disadvantaged position are 
unable to approach the Court for judicial 
redress. We have in such cases permitted 
a member of the public to move the 
Court for enforcement of the constitu- 
tional or legal rights of such persons and 
judicial redress for the legal wrong or 
legal injury caused to them. Take for 
example, the decision of this Court in 
Sunil Batra v. Delhi Administration, 
AIR 1980 SC 1579 where this Court ac- 
cepted the habeas corpus petition of a 
prisoner complaining of brutal assault by 
a head warden on another prisoner. It 


may be incidentally mentioned and this 
is a point of some importance in the area 
of judicial remedies — that in this case 
the Court broadened the scope of habeas 
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corpus by making it available to a 
prisoner, not only for seeking his liberty, 
but also for the enforcement of a con- 
stitutional right to which he was lawful- 
ly entitled even in confinement. Similarly, 
in Dr. Upendra Baxi v. State of U. P. 
(1981) 3 Scale 1137 when it was found 
that the inmates of the Protective Home 
at Agra were living in inhuman and de- 
garding conditions in blatant violation of 
Art. 21 of the Constitution and by reasoù 
of their socially and economically dis- 
advantaged position, they were not in a 
position to move the Court for judicial 
redress, two law professors of the Delhi 
University addressed a letter, to this Court 
seeking enforcement of the constitutional 
right of the inmates under Art, 21 by im- 
provement of the living conditions in the 
Protective Home, so that the inmates can 
live with human dignity in the Protective 
Home, This Court treated the letter as a 
writ petition and permitted the two law 
professors to maintain an action for an 
appropriate writ for the purpose of en- 
forcing the constitutional right of the in- 
mates of the Protective Home and pro- 
viding judicial redress to them. This 
Court has also entertained a letter ad- 
dressed by a journalist claiming relief 
against demolition of hutments of pave- 
ment dwellers by the Municipal Corpora- 
tion of Bombay and this letter has been 
treated as a Writ Petition by a Bench 
presided over by the Chief Justice of 
India and interim relief has been granted ` 
to the pavement dwellers, 


17. It may therefore now be taken as 
well established that where a legal wrong 
or a legal injury is caused to a person or 
to a determinate class of persons by 
reason of violation of any constitutional}. 
or legal right or any burden is imposed 
in contravention of any constitutional or 
legal provision or without authority of 
law or any such legal wrong or legal in- 
jury or illegal burden is threatened and 
such person or determinate class of 
persons is by reason of poverty, helpless- 
ness or disability or socially or economi- 
cally disadvantaged position, unable to 
approach the Court for relief, any mern-į: 
ber of the public can maintain an applica- 


- tion for an appropriate direction, order 


or writ in the High Court under Art. 226 
and in case of breach of any funda- 
mental right of such person or deter- 
minate class of persons, in ‘this Court 
under Art. 32 seeking judicial redress for 
the legal wrong or injury caused to such 


wy 


. adopt this pro-active, ` 
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person or determinate class of persons, 
Where the weaker sections of the com- 
munity are concerned, such as under- 
trial prisoners languishing in jails with- 
out a trial inmates of the Protective 
Home in Agra or Harijan workers engag- 
ged in. road construction in the Ajmer 
District, who are living in poverty and 
destitution. who are barely eking out a 
miserable existence with their sweat and 
toil, who are helpless victims of an ex- 
ploitative society and who do not have 
easy access to justice, this Court will not 
insist on a regular writ petition to be 
filed by the public spirited individual es- 
pousing their cause and seeking relief for 
them, This Court will readily respond 


jeven to a letter addressed by such indi- 


vidual acting pro bono publico, It is true 
that there are rules made by this 
Court prescribing the procedure for mov- 
ing this Court for relief under Art, 32 
and they require various formalities to 
be gone through by a person seeking to 
approach this Court. But it must not be 
forgotten that procedure is but a hand- 
maiden of justice and the cause of jus- 
tice can never be allowed to be thwarted 
by any procedural technicalities, The 
Court would therefore unhesitatingly and 
without the slightest qualms of consci- 
ence cast aside the technical rules of pro- 
cedure in the exercise of its dispensing 
power and treat the letter of the public 
minded individual as a writ petition and 
act upon it, Today a vast revolution is 
taking place in the judicial process; the 
theatre of the law is fast changing . and 
the problems of the poor are coming to 
the forefront, The Court has to innovate 
new methods and devise new strategies 
for the purpose of providing access to 
justice to large masses of people who are 
denied their basic human rights and to 
whom freedom and liberty have no 
meaning. The only way in which this can 
be done is by entertaining writ petitions 
and even letters from public spirited 
individuals seeking judicial redress for 
the benefit of persons who have suffered 
a legal wrong or a legal injury or whose 
constitutional or legal right has been vio- 
lated but who by reason of their poverty 
or socially or economically disadvantaged 


position are unable to approach the Court 


for relief, It is in this spirit that the 
Court has been entertaining letters for 
fudicial redress and treating them as writ 
petitions and we hope and trust that the 
High Courts of the country will also 
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proach. But we must hasten to make it 
clear that the individual who moves the 
Court for judicial redress in cases of this 
kind must be acting bona fide with a view): 
to vindicating the cause of justice and if 
he is acting for personal gain or private 
profit or out of political motiva- 
tion or other oblique considera- 
tion, the Court should not allow itself to, 
be activised at the instance 
of such person and must re~ 
ject his application at the threshhold, 
whether it be in the form of a letter ad- 
dressed to the Court or even in the form 
of a regular writ petition filed in Court. 
We may also point out that as a matter 
of prudence and not as a rule of law, the 
Court may confine this strategic exercise 
of jurisdiction to cases where legal wrong 
or legal injury is caused to a determinate 
class or group of persons or the constitu- 
tional or legal right of such determinate 
class or group of persons is violated and 
as far as possible, not entertain cases of 
individual wrong or injury at the instance 
of a third party, where there is an effec- 
van 
take care of such cases, 


18. The types of cases which we have 
dealt with so far for the purpose of con- 
sidering the question of locus- standi are 
those where there is a specific legal in- 
jury either to the applicant or to some 
other person or persons for whose bene- 
fit the action is brought, arising from 
violation of some constitutional or legal 
right or legally protected interest, What 
is complained of in these cases is a spe- 
cific legal injury suffered by a person or 
a determinate class or group of persons. 


But there may be cases where the State 
or a public authority may act in violation 
of a constitutional or statutory obligation 
or fail to carry out such obligation, re- 
sulting in injury to public interest or 
what may conveniently be termed as 
public injury as distinguished from pri- 
vate injury, Who would have standing 
to complain against such act or omission 
of the State or public authority? Can any 
member of the public sue for judicial re- 
dress? Or is the standing limited only to 
a certain class of persons? Or there is no 
one who can complain and the public in- 
jury must go unredressed. To answer 
these questions it is first of all necessary 
to understand what is the true purpose 
of the Judicial function. This is what 
Prof. Thio states in his book on “Locus 
Standi and Judicial Review”; 


190 S. C. 


“Is the judicial function primarily 
aimed at preserving legal order by con- 
fining the legislative and executive organs 
of government within their powers in 
the interest of the publie (Jurisdiction de 
droit objectif} or is it mainly directed to- 
wards the protection of private indivi- 
duals by preventing illegal encroach- 
. ments on their individual rights (jurisdic- 
tion de droit subjectif}? The first con- 
‘tention rests on the theory that Courts 
are the final arbiters of what is legal and 
illegal ........00- Requirements of locus 
standi are therefore unnecessary in this 
case since they merely impede the pur- 
pose of the function as conceived here. 
On the other hand, where the prime aim 
of the judicial process is to protect indi- 
vidual rights, its concern with the re- 
gularity of law and administration is 
limited to the extent that individual 
rights are infringed.” 


We would regard the first proposition as 
correctly setting out the nature and pur- 
pose of the judicial function, as it is es- 
sential to the maintenance of the rule of 
law that every organ of the State must 
act within the limits of its power and 
carry out the duty imposed upon it by 
the Constitution or the law. If the State 
or any public authority acts beyond the 
scope of its power and thereby causes a 
specific legal injury to a person or to a 
determinate class or group of persons, it 
would be a case of private injury action- 
able in the manner discussed in the pre- 
ceding paragraphs. So also if the duty 
is owed by the State or any public au- 
thority to a person or to a determinate 
class or group of persons, it would give 
rise to a corresponding right in such per- 
son or determinate class or group of per- 
sons and they would be entitled to main- 
tain an action for judicial redress, But if 
no specific legal injury is caused to a per- 
son or to.a determinate class or group of 
persons by the act or omission of the 
State or any public authority and’ the in- 
jury is caused only to public interest, the 
question arises as to who can maintain 
an action for vindicating the rule of law 
and setting aside the unlawful action or 
enforcing the performance of the public 
duty, If no one can maintain an action 
for redress of such public wrong or pub- 
lic injury, it would be disastrous for 
the rule of law, for it would be open to 
the State or a publie authority to act with 
impunity beyond the scope of its power 
or in breach of a public duty owed by it. 

‘Phe Courts cannot countenance such 4 
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situation where the observance of the 
law is left to the sweet will of the auth- 
ority bound by it, without any redress 
if the law is contravened. The view has 
therefore been taken by the Courts in 
many decisions that whenever there is a 
public. wrong or public injury caused by 
an act or omission of the State or a pub- 
lic authority which is contrary to the 
Constitution or the law, any member of 
the public acting bona fide and having 
sufficient interest can maintain an action 
for redressal of such publie wrong or 
public injury, The strict rule of standing 
which insists that only a person who has 
suffered a specific legal injury can main- 
tain an action for judicial redress is re- 
laxed and a broad rule is evolved which 
gives standing to any member of the pub- 
lic who is not a mere busy-body or a med~ 
dlesome interloper but who has sufficient 
interest in the proceeding, There can be 
no doubt that the risk of legal action 
against the Stete or a public authority by 
any citizen wiil induce the State or such 
public authority to act with greater res- 
ponsibility and care thereby. improving | 
the administration of justice, Lord Dip- 
lock rightly said in Rex v. Inland Reve- 
nue Commrs. (1981) 2 WLR 722 at p. 740: 

“It would, in my view, be a grave 
lacuna in our system of public law if a 
pressure group, like the federation, or 
even a ‘single public-spirited taxpayer, 
were prevented by out-dated technical 
rules of locus standi from: bringing the 
matter to the attention of the Court to 
vindicate the rule of law and get the un- 
lawful conduct stopped......... it is not, in 
my view. a sufficient answer to say that 
judicial review of the actions of officers . 
or departments of central government 1s 
unnecessary because they are accountable 
to Parliament for the way in which they, 
carry out their functions. They are ac-. 
countable to Parliament for what they do 
so far as regards efficiency and policy, 
and of that Parliament is the only judge} 
they are responsible to a Court of Justice 
for the lawfulness of what they do, and 
of that the Court is the only judge.” 


This broadening of the rule of locus 
standi has been largely responsible for 
the development of public law, because 
it is only the availability of judicial 
remedy for enforcement which invests 
law with meaning and purpose or else 
the law would remain merely a paper 
parchment, a teasing illusion and a pro~ 
mise of unreality. It is only by liberalis- 
ing the rule of locus standi that it is pos? 
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sible to effectively police the corridors of 
powers and prevent violations of law. It 
was pointed out by Schwartz and H. W. R. 
Wade in their book on “Legal Control of 
Government” at pagé 354: 


“Restrictive rules about standing are 
in general inimical to a healthy system of 
administrative law. If a plaintiff with a 
good case is turned away, merely because 
he is not sufficiently affected personally, 
that means that some government agency 
is left free to violate the law, and that is 
contrary to the public interest. Litigants 
are unlikely to: expend their time an 
money unless they have some real in- 
terest at stake, In the rare cases where 
they wish to sue merely out of public 
spirit, why should they be discouraged?” 
It is also necessary to point out that if no 
cne can have standing to maintain an ac- 
tion for judicial redress in respect of a 
public wrong or public in- 
jury, not only will the cause of 
legality suffer but. the people not having 
any judicial remedy to redress such pub- 
lic wrong or public injury may turn to 
the street and in that process, the rule of 
law will be seriously impaired. It is ab- 
solutely essential that the rule of law 
must wean the people away from the law- 
less street and win them for the cour; of 
law, 


19. There is also another reason why 
the rule of locus standi needs to be libe- 
ralised, Today we find that law is being 
increasingly used as a device of organised 
social action for the purpose of bringing 
about socio-economic change, The task of 
national reconstruction upon which we 
are engaged has brought about enormous 
increase in developmental activities and 
law is being utilised for the purpose of 
development. scoial and economic. It is 
creating more and more a new category 
of rights in favour of large sections of 
people and imposing a new category of 
duties on the State and the public offi- 
cials with a view to reaching social jus- 
tice to the common man. Individual rights 
and duties are giving place to meta~indi- 
vidual, collective, social rights and duties 
of classes or groups of persons. This is 
not to say that individual rights have 
ceased to have a vital place in our society 
but it is recognised that these rights are 
practicably meaningless in today’s sett- 
ing unless accompanied by the social 
rights necessary to make them effective 
and really accessible to all. The new 
social and economic rights which are 
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sought to be created in pursuance of the 
Directive Principles of State Policy es- 
sentially require active intervention of 
the State and other public authorities. 
Amongst these social and economic rights 
are freedom from indigency, ignorance 
and discrimination as well as the right to 
a healthy environment, to social security 
and to protection from financial com- 
mercial, corporate or even governmental 
oppression. More and more frequently 
the conferment of these socio-economic 
rights and imposition of public duties on 
the State and other authorities for taking 
positive action generates situations in 
which single human action can be bene- 
ficial or prejudicial to a large number of 
people, thus making entirely inadequate 
the traditional scheme of litigation as 
merely a two-party affair, For example, 
„the discharge of affluent in a lake or 
river may harm all who want to enjoy 
its clean water; emission of noxious gas 
may cause injury to large numbers of 
people who inhale it along with the air, 
defective or unhealthy packaging 
may cause damage to all consu- 
mers of goods and so also illegal raising 
of railway or bus fares may affect the 
entire public which wants to use the rail- 
way or bus as a means of transport. In 
cases of this kind it would not be possible 
to say that any specific legal injury 1s 
caused to an individual or to a determi- 
nate class or group of individuals, What 
results in such cases is public injury and 


- it is one of the characteristics of public 


injury that the act or acts complained of 
cannot necessarily be shown to affect the 
rights oi determinate or identifiable 
class or group of persons: public injury 
is an injury to an indeterminate class of 
persons, In these cases the duty which 
is breached giving rise to the injury is 
owed by the State or a public authority 
not to any specific or determinate class 
or group of persons, but to the general 
public. In other words, the duty is one 
which is not correlative to any individual 
rights. Now if breach of such public duty 
were allowed to go unredressed because 
there is no one who has received a spe- 
cific legal injury or who was entitled to 
participate in the proceedings pertaining 
to the decision relating to such publie 
duty. the failure to perform such publie 
duty would go unchecked and it would 
promote disrespect for the rule of law. 
It would also open the door for corrup- 
tion and inefficiency because there would 


be no check on exercise of public power 
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except what may be provided by the poli- 
tical machinery, which at best would be 
able to exercise only a limited control and 
at worst. might become a participant in 
misuse or abuse of power. It would also 
make the new social collective rights and 
interests created for the benefit of the 
deprived sections of the community mean- 
ingless and ineffectual, 


19A. Now, as pointed out by Cappel- 
latti in Vol WI of his classic work on 
“Access to Justice” at page 520, “The 
traditional doctrine of standing (legiti- 
matio ad causam) attributes the right to 
sue either to the private individual who 
‘holds’ the right which is in need of judi- 
cial protection or in case of public rights, 
to the State itself, which sues in courts 
through its organs”, The principle under- 
lying the traditional rule of standing is 
that only the holder of the right can sue 
and it is therefore, held in many jurisdic- 
tions that since the State representing the 
public is the holder of the public rights, it 
alone can sue for redress of public injury 
or vindication of publie interest, It is on 
this principle that in the United King- 
dom, the Attorney-General is entrusted 
with the function of enforcing due’ ob- 
servance of the law. The Attorney-Gene- 
ral represents the public interest inits en- 
tirety and as. pointed out by S. A. de 
Smith in “Judicial Review of Administra- 
tive. Action” (Third edition) at page 403; 
` “the general public- has an interest in 
seeing that the law is obeyed and for 
this purpose, the Attorney General re- 
presents the public.” There is, therefore, 
a machinery in the United Kingdom for 
judicial redress for public injury and pro- 
tection of social. collective, what Cappel- 
letti calls ‘diffuse’ rights and interests, 
We have no such machinery here, We 
have undoubtedly an Attorney General as 
also Advocates General in the States, but 
they do not represent the public interest 
generally. They do so in a very limited 
field; see Sections 91 and 92 of the Civil 
Procedure Code, But, even if we had a 
provision empowering the Attorney 
General or the Advocate General to take 
action for vindicating public interest, . I 
doubt very much whether it would be 
effective. The Attorney General or the 
Advocate General would be too depen- 
dent upon the political branches of Gov- 
ernment to act- as an advocate against 
abuses which are frequently generated at 
least tolerated by political and administra- 


tive bodies, Be that as it may, the fact 
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remains that we have no such institution 
in our country and we have therefore to 
liberalise the rule of standing in order to 
provide judicial redress for public injury 
arising from breach of public duty or 
irora other violation of the Constitution 
or the law. If public duties are to be en- 
forced and social collective ‘diffused’ 
rights and interests are to be protected, 
we have to utilise the initiative and zeal 
of public-minded persons and organisa- 
tions by allowing them to move the court 
and act for a general or group interest, 
even though. they may not be directly in- 
jured in their own rights. It is for this 
reason thatin publicinterest litigation — 
litigation undertaken for the purpose of 
redressing public injury, enforcing public 
duty, protecting social, collective, ‘dif- 
fused’ rights and interests or vindicating 
public interest, any citizen who is acting 
bona fide and who has sufficient interest 
has to be accorded standing, What is 
sufficient interest to give standing to a 
member of the public would have to ba 
determined by the Court in each indivi- 
dual case, It is not possible for the Court 
to lay down any hard and fast rule or 
any strait-jacket formula for the pur- 


‘pose of defining or delimiting ‘sufficient 


interest’, It has necessarily to be left to 
the discretion of the Court. The reason 
is that in a modern complex society which 
is seeking to bring about transformation 
of its social and economie structure and 
trying to reach social justice to the vulne- 
rable sections of the people by creating 
new social, collective ‘diffuse’ rights and 
interests and imposing new public duties 
on the State and other public authorities, 
infinite number of situations are bound 
to arise which. cannot be imprisoned in 
a rigid mould or a procrustean formula. 
social 
perspective and who is on the same wave- 
length as the Constitution will be able 
to decide, without any difficulty and in 
consonance with the constitutional ob- 
jectives, whether a member of the public, 
moving the court in a particular case has 
sufficient interest to initiate the action. 


20. It is interesting to note that the 
concept of public interest litigation had 
its origin in the United States and over 
the years, it has passed through various 
vicissitudes in the country of its origin. 
We do not propose to enumerate cr 
éxamine various decisions given by the. 
Supreme Court of the United States from 
time to time in regard to standing in 
public interest litigation, for no useful 
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purpose would: be served by such exercise. 
Suffice it to state. that. in ‘that country; , 
the strict requirement `of légál interest 
has been watered down. J ustice Douglas, 
said -in’. Association of Data . Processing’ 


Service .v. William _B. Camp. (1970) 39. 


US 150: 25 Law Ed. 2d. 184 . that’, “the 
legal interest test goes to. the merits. The 
question. of standing. is different”. Simi-. 
larly Justice Brennan. citing.. Flast, . ob- 
served: that “the question: is ‘whether the . 
‘ person- whose standing is. challenged . is, 
a proper party to request an adjudication | 


of a particular issue and not..:...whether ` 


the plaintiff hada legally protected inter~ - 
= est which the defendant’s action invdded’' 





Italics (herein underline). supplied), 
This . view: also :found - expression — 
in Office of Communication... of: 


United Church. of Christ v. FCC 123 US 
App DC-328 where the. standing: of televi- 


sion ‘viewers ‘was upheld with’ the follows. 


ing observations: Since the. concépt of- 
. Standing is “one designed to: assure that. - 

only one with a genuine: and - : Jegitimate . 
-interest .can ‘participate in a. ‘proceeding, 
‘we can’ see-no reason to exclude thesé / 


“with such -an obvious. and” acute’ coéncerii’: 
© as the listening audience.” Vide. article” 


on ‘Evolving Trends in Locus | Stand: . 
Models For Decision-Making”. ‘by D. Y. 
Chandrachud. But of late,” 
been’ a slight regression. in .this ‘dynami¢' 
` approach. See United- States iv.. William”, 
B. Richardson, (1974) .418-.US. 166. and, 
` Warth v. Seldin, (1974) 422 Us. 490, whete 
the Supreme Court of United States’ ‘seems | 


te have recoiled.a little. against expan” 5 


‘gion of its judicial power. - . : 
“21. ‘So far.as the United ‘Kingdom: is’ 
donca. there . have been: remarkable’, . 
developments in this area in recent. times 
. largely due to the . dynamic activism “of 

Lord Denning.. The Mc Whirter case and? ` 
the. three well known- ‘each eases | 
“clearly. establish - that .. ‘any : member | 


of the public having - sufficient interest’ | 


can ‘maintain an action for enforcing. a: 


‘public duty against- a statutory. or public- 


authority. We need not make. a détaited 
refereñce to'all these cases but- it- will be * 
-sufficient if we refer to. the- Mc, Whirter * 
=- case and one of .the. three: . Blackburn ` 
cases.: The McWhirter. case is, reported in” 


o So R. Gupta: cand. others: ake | Union ‘of: India arid’ others: 


- there -: has ` 
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-film whick did ‘not. comply- with ` the 
_ statutory: ‘(réquirements -and the showing 
- of which «would therefore be illegal. -Lord 
Benning : considered the question whether 
MeWhirtér: had locus: standi to’ bring the 
action:.when Iéave to bring a relator ac- 
tion was refused: by the Attorney General. 
“and answering :this question in the. affir- 
“mative; he said: ve 


“swe! live in an age when Parliament has 
placed’ statutory. ` duties on government 
departments and public authorities for 
: the’ benefit. of the public — but has pro- 
vided. no. remedy for the breach of them. 
Tt a. government: department or a public 
‘aiithority traisgresses the law laid down 
by, Parliament. or threatens to transgress 
‘it, can a’ member of the public come to 
the Court and draw the- mattér to its at- 
tention... D R Tam ‘of the’ opinion that, in 
the: last. resort if. the Attorney General 
refuses’. leave in, a proper case or impro- 
-perly or unreasonably, delays in giving 
lęave; ‘or ‘his: machinery works too slowly. 
“then ' a, member of the” public who ‘has 
sufficient. interést, can himself apply to 
‘the court: itself.) 

Lord: Denning. held. that McWhirter had 
sufficient; interest. to, bring the action 
since he. had a televişion set.for which he 
had. paid, licence fee and his susceptibility 
would be. ‘offended. like that of - many 
others watching. television if the film was 
shown-i in: breach of ‘the statutory require- 


l ments. `. It may. þe noticed that in this case 


. the diity’ whieh was sought to be enforced 
“against ‘the Broadcasting. Authority . was 
ene which the .Broadéasting Authority 
owed ‘to. the. general public and not to 
ahy- ‘specific , individual. or class or group 
of individuals.. The :same principle was 
applied.. by. Lord: ‘Derining in Reg v. Grea- 
ten ‘London Council, Ex parte Blackburn, 
(1976) 3 All ER. 184 to, accord standing to 
Blackburn: to. maintain. an action for an 
order: ‘of, prohibition preventing the grea- 
ter London: Council; from allowing, con- 
_ trary nto. law,::the, exhibition of porno- 
‘graphic. films, Here: again the duty owed 
by, the Greater, London- Council’ was to 
, the, „general, public and not to any speci- 
‘fic Or; determinate class or -group of 
-persons and. there Was’ no one who could 
- claim : . that: a ' specific Tegal injury was 


Attorney General v.’ Independent Broad~'-* caused! .to. hon by the exhibition of por- 


casting. Authority. (1973).. 1;-ALL: ER, ',689:"; 
‘This was an action by McWhirter ‘for int 


' “Junction. against the Broadcasting Auth? 


ority which,“ ‘was: Praia to show a. 
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_ nostaphi¢ films.’ But even so. Lord Dann- 
“ing ‘held’ that Blackburn. was entitled to 
maintain” an; action because he had suffi- 
, cient, interest: he was a a citizen of London, 
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his wife was a rate payer and he had 
children who might be harmed by the 
exhibition of pornographic films. The 
learned Master of the Rolls emphasized 
that if Blackburn had no © sufficient in- 
- terest, no other citizen had, and in that 
event no one would be able to bring an 
action for enforcing the law and the 
transgression of the law would continue 
unabated, The principle on which the 
learned Master of the Rolls proceeded 
was formulated by him in these words: 


“I regard it as a matter of high con- 
stitutional principle, that if there is good 
ground for supposing that a government 
department or a public authority is 
transgressing the law, or is about to 
transgress it, in a way which offends or 
injures thousands of his Majesty’s sub- 
jects, then anyone of those offended or 
injured can draw it to the attention of 


the courts of law and seek to have the 


law enforced, and the courts in their dis- 
cretion can grant whatever remedy is 
appropriate.” 

The House of Lords, of course, in Gouriet 
v. UPW 1978 AC 482 took the view that 
the Attorney General alone can sue for 
enforcing the observance of the law and 
if he refuses to give his consent to a re- 
lator action, such refusal was not review- 
able by the courts and without such con- 
sent, a member of the public could not 
maintain his action. We do not think it 
necessary to examine this decision be- 
cause it has no binding effect upon us. 
But we may point out that this decision 
has been severely criticised by jurists in 
England and elsewhere. It is clearly er- 
roneous and shows the high water mark 
of abdication of judicial power which 
is likely to stultify the development of 
public law in the United Kingdom, There 
is however one distinguishing feature 
which we must point out, namely, that 
the action in that case was a relator ac- 
tion and not application for a writ. 


22. We would, therefore, hold that any 
member of the public having sufficient 


interest can maintain an action for judi- 


cial redress for public injury 
arising from breach of pub- 
lic duty or from violation of some 
provision of the Constitution or the law 
and seek enforcement of such public duty 
and observance of such constitutional or 
legal provision. This is absolutely essen- 
tial for maintaining the rule of law, fur- 
thering the cause of justice and accelerat- 
ing the pace of realisation of the con- 
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stitutional objective “Law”, as pointed 
out by Justice Krishna Iyer in Fertilizer 
Corporation Kamgar Union v. Union of 
India, AIR 1981 SC 344 “is a social audi- 
tor and this audit function can be put in- 
to action when some one with real public 
interest ignites the jurisdiction. A fear is 
sometimes expressed that if we keep the 
door wide open for any member of the 
public to enter the portals of the Court 
te enforce public duty or to vindicate 
pubiic interest, the Court will be flooded 
with litigation, But this fear is totally 
unfounded and the argument based upon 
it is answered completely by the Austra- 
lian Law Reforms Commission in the fol- 
lowing words: 

“The idle and whimsical plaintiff, a 

dilettante who litigates for a lark, is a 
spectre which haunts the legal literature, 
not the court room (Prof, K. E. Scott: 
“Standing in the Supreme Court: A Func- 
tional Analysis” (1973) 86) 
'A major expressed reason for limiting 
standing rights is fear of a spate of ac- 
tions brought by busyboedies which will 
unduly extend the resources of the courts. 
No argument is easier put, none more 
difficult to rebut. Even if the fear he 
justified it does not follow that present 
restrictions should remain. If proper 
claims exist it may be necessary to pro- 
vide resources for their determination. 
However, the issue must be considered. 

Leceesouneet Over recent years successive 


‘decisions of the United States Supreme 


Court have liberalised standing so as 
to afford a hearing to any person with a 
real interest in the relevant controversy. 
Surveying the result in 1973 Professor 
Scott commented: (Op Cit, 673) 

‘When the floodgates of litigation are 
opened to some new class of controversy 
by a decision it is notable how rarely one 
can discern the flood that the dissentors 
feared. 

Professor Scott went on to point out 
that the liberalised standing rules had 
caused no significant increase in the 
number of actions brought, arguing that 
parties will not litigate at considerable 
personal cost unless they have a real in- 
terest in a matter.” 

We wholly endorse these remarks of the 
Australian Law Reforms Commission. We 


-may add, with Justice Krishna Iyer: “In 


a society where freedoms suffer from 
atrophy, and activism is essential for parti- 
cipative public justice, some risks have 
to be taken and more opportunties open- 
ed for the public minded citizen to rely 


f 
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on the legal process and not be repelled 
from it by narrow pedantry now sur- 
rounding locus standi.” It is also inter- 
esting to note that in India, as in other 


- Commonwealth countries, the strict rule 


Pa 


Py 


of standing does not apply to a writ of 
quo warranto or a rate payer’s action 
against a municipality, but there is no 
evidence that this has let loose the flood 
gates of litigation in these areas. The 
time, money and other inconveniences 
involved in litigating a case act as suffi- 
cient deterrents for most of us to take 
recourse to legal action vide article of 
Dr. S. N. Jain on “Standing and Public 
Interest Litigation.” 

23. But we must be careful to see that 
the member of the public, who ap- 
proaches the Court in cases of this kind, 
is acting bona fide and not for personal 
gain or private profit or political motiva- 
tion or other oblique consideration. The 
Court must not allow its process to be 
abused by politicians and others to delay 
legitimate administrative action or to 
gain a political objective. Andre Rabie 
has warned that “political pressure 
groups who could not achieve their aims 
through the administrative process” and 
we might add, through the political pro- 
cess, “may try to use the courts to fur- 
ther their aims.” These are some of the 
dangers in public interest litigation 
which the court has to be careful to 
avoid. It is also necessary for the court 
to bear in mind that there is a vital dis- 
tinction between locus standi and justi- 
ciability and it is not every default on 
the part of the State or a public auth- 
ority that is justiciable. The court must 
take care to see that it does not over- 
step the limits of its judicial function and 
trespass into areas which are reserved 
to the Executive and the Legislature by 
the Constitution. It is a fascinating ex- 
ercise for the Court to deal with public 
interest litigation because it is a new 
jurisprudence which the court is evolv- 
ing, a jurisprudence which demands 
judicial statesmanship and high creative 
ability. The frontiers of public law are 
expanding far and wide and new con- 
cepts and doctrines which will change 
the complexion of the law and which 
were so far as embedded in the womb of 


-the future, are beginning to be born. 


24. Before we part with this general 
discussion in regard to locus standi, there 
is one point we would like to emphasise 
and it is that cases may arise where there 
is undoubtedly public injury by the act 
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or omission of the State or a public au- 
thority but such act or omission also 
causes a specific legal injury to an mdi- 
vidual or to a specific class or group of 
individuals. In such cases. a member of 
the public having sufficient interest can 
certainly maintain an action challenging 
the legality of such act or omission, but 
if the person or specific class or group of 
persons who are primarily injured as a 
result of such act or omission, do not 
wish to claim any relief and accept such 
act or omission willingly and without 
protest, the member of the public who 
complains of a secondary public injury 
cannot maintain the action, for the ef- 
fect of entertaining the action at the in- 
stance of such member of the public 
would be to foist a relief on the person 
or specific class or group of persons pri- 
marily injured, which they do not want.’ 

20. If we apply these principles to 
determine the question of locus standi in, 
the writ petition of Iqbal Chagla & Ors. 
in which alone this question has been; 
sharply raised, it will be obvious that the’ 
petitioners had clearly and indisputably; 
locus standi to maintain their writ pees 
tion. The petitioners are lawyers prac-; 
tising in the High Court of Bombay. The; 
first petitioner is a member of the Bom-| 
bay Bar Association, petitioners, Nos, 2) 
and 3 are members of the Advocates As-' 
sociation of Western India and petitioner’ 
No. 4 is the President of the corpos 
ed Law Society. There can be no doubt) 
that the petitioners have a vital interest; 
in the independence of the judiciary and 
if an unccnstitutional or illegal action 1s 
taken by the State or any public auth-} 
ority which has the effect of impairing! 
the independence of the judiciary, thej 
petitioners would certainly be interested 
in challenging the constitutionality or 
legality of such action. The profession 
of lawyers is an essential and integral 
part of the judicial system and lawyers 
may figuratively be described as priests 
in the temple of justice. They assist the 
court in dispensing justice and it can 
hardly be disputed that without their! 
help, it would be well nigh impossible! 
for the Court to administer justice. They) 
are really and truly officers of the Court 
in which «hey daily sit and practice, They 
have, therefore, a special interest in pre- 
serving the integrity and independence! 
of the judicial system and if the in- 
tegrity or independence of the judiciary 
is threatened by any act of the State or 
any public authority, they would natural- ] 
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ly be concerned about it,. because:: they 
are equal partners with the Judges... in 
he administration of justice. Iqbal 
Chagla and others cannot be regarded. as 
mere bystanders or meddlesome inter- 
lopers in filing the. writ petition. The 
= complaint of the petitioners.in the writ 
petition was that the circular letter. is- 
sued by the Law Minister constituted a 
serious threat to the independence of the 
judiciary and it was unconstitutional and 
. void and if this complaint be true, and for 
. the purpose of determining the standing 
of the petitioners to file the writ peti- 
tion, we must assume this complaint to 
be correct the petitioners already had 
locus standi to maintain the writ peti- 
ion. The circular. letter, on the aver- 
ents made in the writ petition, did not- 
cause any specific legal injury to an in- 
dividual or to a determinate class or 
group of individulas, but it caused pub- 
ic injury by prejudicially affecting the 
independence of the judiciary. The peti- 
ioners being lawyers had sufficient in- 
erest to challenge the constitutionality 
of the circular letter .and they were, 
therefore, entitled to file the writ peti- 
tion as a public interest litigation. They. 
had clearly a concern deeper than that 
of a busybody and they cannot. be told 
off at the-gates. We may point out that. 
this was precisely the principle applied 
by this Court to. uphold the standing of 
the Fertiliser Corporation Kamgar Union 
to challenge the sale of a part of the 
undertaking by the Fertiliser Corpora- 
tion of India in Fertiliser Corporation 
Kamgar Union v. Union: of India (AIR 
1981 SC 344) (supra). Justice Krishna Iyer 
pointed out that if a citizen “belongs to 
an organisation which has special in- 
terest in the subject-matter, if he has some 
concern deeper than that of a busy- 
body,..he cannot be told off at the gates, 
although whether the issue raised by him 
is justiciable may still remain to be. con- 
sidered.” We must, therefore, hold that 
Iqbal Chagla and others had locus standi 
to maintain their writ petition. What we 
have said in relation to the writ petition 
of Iqbal Chagla and. others must apply 
equally in relation to, the writ petitions 
of S. P. Gupta and J. C. Kalra and others. 
So far as the writ petition of V. M. Tar- 
kunde is concerned, Mr Mridul, learned 
advocate appearing on behalf..of the Law 
Minister, did not ‘contest the maintain- 
ability: of that writ petition: since. S. N. 
Kumar ‘to whom, according to the aver- 








- ments made in the writ petition, a specific | 
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legal injury was.: caused, appeared. in the 
writ petition and -claimed relief ‘ageinst 
the decision. of ;the Central- Government 
to discontinue. him.as an-additional Judge, 
We must, therefore, . reject -the - preli- 
minary. objection- raised by Mr.- Mridul 
challenging the locus standi of- the. peti- 
tioners. -in : the. first group of writ peti- 
tions. ..; s RU ge n aa Br see’ | 
Concept of Independence of the Judiciarys 

26; Having disposed of the préliminary 
cbjection in regard to locus standi’ of the 
petitioners, we may now “procéed to con- 
sider the questions which arise fdr deter- 
mination in these writ petitions: The 
questions ‘are of great constitutional ‘sig- 
nificance affecting thé principle’ ofin- 
dependence of the judiciary which is a 
basie ‘feature of the Constitution and we 
would therefore prefer to begin the- dis- 
cussion by making a few prefatory re- 
marks ‘highlighting ‘what the true function 
of the judiciary should be in a country 
like India which is: marching along the 
road to social justice with the banner of 


‘democracy’ and the rule of law, for the 
principle of independence of the judiciary 


is not an abstract conception but iť is a 
living. faith which must derive its -inspira- 
tion from the constitutional charter and - 
its nourishment and sustenance from: the - 
constitutional values: It is necessary for 
every Judge to remember constantly. and 
continudlly that our Constitution is not a 
non-aligned rational charter. It is a docu- 
ment of social revolution’ which casts an 
obligation’ on every instrumentality in- 
eluding the ‘judiciary,’ which is. a separate 
but equal ‘branch-of the State, to trans- . 
form the status’ quo ante into: a .new 
human order in which justice, social, 
economic and ‘political- will inform © ail 
institutions of national life and there will 
be equality of status and opportunity for 
all. The: judiciary has therefore a socio- 
economie destination and a creative func- 
tion. : It has te use the words of. Glan- 
ville Austin, to become an arm of the 
socio-economic. revolution and: perform 
an active role calculated to bring social 
justice within: the reach of the commen 
man. It cannot . remain -content to. act 
merely as an: umpire but it must.be func- 
tionally: involved: in the goal of- socio- 
economic justice, The British. concept of 


. justicing, which to quote Justice Krishna 


Iyer, is still “hugged by the:heirs .of our 
colonial legal culture. and shared -by 


: many or the Bench” is that ‘the business 


of a Judge is to hold his. tongue until the 
last possible moment. and to try to be. as 
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wise.as ‘he:is paid: to“look”- and- in: the 
same. strain are the words quoted by -pro- 


fessor Gordon Reid from a memorandum . 


to the Victorian Government: ’ by: Irvin, 
C. J: in 1923 where the judicial function 
was idealised in the following words: 

“The duty of His Majesty's Judges ‘is to 
hear and determine issues of faet and of 
law arising between the king and. the 
subject or between a subject and a -sub- 
ject presented in a form enabling judg- 


ment to be passed upon them, and when . 
passed, to be enforced by,a process of law.. 


There begins and ends the function of 
the judiciary.” one a . 
Now this approach to the judicial func- 
tion may be all right for a stable .and 
static society but not for.a society pulsat- 
ing with. urges. of gender justice. worker 
justice, minorities justice, dalit justice 
and equal justice between chronic. un~ 
equals. ‘Where the contest is between those 
who are socially or economically unequal, 
the judicial process may prove disastrous 
from the point of view of social justice, 
if the Judge adopts a merely passive: or 
negative role and does not adopt a. posi- 
tive and. creative approach. , The judiciary 
cannot remain a mere. bystander or spec- 
tator but it must. become. an active parti- 
cipant in the judicial proeess ready to 
use law in the service of. social justice 
through a pro-active .goal oriented ap- 
proach. But this cannot be achieved un- 
less we have judicial cadres who share 
the fighting faith of the Constitution and 


who are imbued with the constitutional. 


values. The necessity of a judiciary: which 
is.in tune with the social philosophy of the 
Constitution has .nowhere_ been. ,-better 
emphasized than in the words of Justice 
Krishna Iyer which we quote; E 


“Appointment of Judges is'a serious. 


process where judicial expertises- legal 
- learning, lifes experience and high in- 
-tegrity are components, but.above all are 
two indispensables .—-: social philosophy 
in ‘active unison with the socialistic Arti- 
cles of the Constitution, and.second, but 
equally important, built-in. resistance to 
pushes and pressures by class interests, 
private prejudices, government 
and blandishments, party loyalties and 
contrary economic and political ideologies 
- projecting into pronouncements.” .. l 
. Justice Krishna Iyer goes on to say -in 
his inimitable style: Be eigen es 
“Justice Cardozo approvingly quoted 
President. Theodore Roosevelt’s stress. on 
the social .philosophy: of the. Judges, 
which shakes and shapes. the course of a 
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nation and,- -therefore, the choice of 


-Judges. ‘for. the ‘higher: Courts - which 


makes and- declares the law: of the land, 


‘must be.in tune with the: social, philo- 


sophy of-the Constitution. Net mastery of 


the law-.alore, but -social vision .and crea- 
“tive craftsmanship.are important inputs in 


successful justicing.”: i 

What is ńecėèssary is to have Judges wha 
are ‘prepared to fashion new tools, forge 
new methods. innovate new _ strategies 
and evolve a new jurisprudence, who are 
judi¢ial statesmen with a social vision and 
a creative faculty and who have, above 
all, a deep sensé.of ‘commitment to the 


-Constitution with ‘an activist ‘approach 


and obligation for accountability, not to 
any party in power nor to the opposition 
nor to the classes which are vociferous 
büt to the half ‘hungry millions of India 
who are continually denied their ` basic 
human rights. We need Judges who are 
alive to the socio-economic realities of 
Indian life, who are anxious to’ wipe every 
tear from every eye, who have faith in 
the constitutional values’ and who are 
ready to use law ds an-instrument for 


' adhieving ‘the- constitutional objectives. 


This -has to be the broad blue-print of the 
appointmient project for the higher eche- 
lons of judicial service, It is only. if ap- 


.pointmetns of Judge are made with thes@ 


considerations weighing ‘predominently 
with the appointing authority that we can 
have a truly independent judiciary com- 
mitted only to the Constitution and‘ to the 


' people of India. The concept of indepen- 


dence of the judiciary is a noble concept . 
which inspires the constitutional scheme 
and constitutes the foundation on which 
rests ‘the edifice of our ‘democratic. polity. 
If there is one principle which. runs 
through the entire fabric- of the Con- 
stitution, it is the principle of the rule of 
law and under’the Constitution, it is the 
jiidiciary which is entrusted with the 
task of keeping every organ of the State 
within the limits of the law and thereby 
making the rule of law meaningful and 
effective, It is to aid the judiciary in this 
task that the power of '‘judicial.. review 
has been ‘conferred upon the judiciary 
and it is by‘exercising this power which 
constitutes one of the most potent wea- 
pons in armory of the law, that the judi- 
ciary seeks to protect the citizen against 
violation of his constifutional or legal 
rights or misuse of abuse of power by 
the State or its officers. The judiciary 
stands between the citizen. and the State 
as -a-bulwark agains}, executive excesses | 
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and misuse or abuse of power by the 
executive and therefore it is absolutely 
essential that the judiciary must be free 
from executive pressure or influence and 
this has been secured by the Constitution 
makers by making elaborate provisions in 
the Constitution to which detailed re- 
ference has been made in the judgments in 
Sankalchand Sheth’s case (AIR 1977 SC 
2328) (supra). But itis necessary to remind 
curselves that the concept of indepen- 
dence of the judiciary is not limited only 
to independence from executive pressure 
or influence but it is a much wider con- 
cept which takes within its sweep in- 
dependence from many other pressures 


, and prejudices. It has many dimensions, - 


namely fearlessness of other power cen- 
tres, economic or political, and freedom 
from prejudices acquired and nourished 
by the class to which the Judges. belong. 
If we may again quote the eloquent 
words of Justice Krishna Iyer: 

“Independence of the judiciary is not 
genuflexion; nor is it opposition to every 
proposition of Government. It is neither 
judiciary made to opposition measure nor 
Government’s pleasure. 

The tycoon, the communalist. the paro- 
chialist, the faddist, the extremist and 
radical reactionary lying coiled up and 
sub-consciously shaping judicial menta- 
tions are menaces to judicial indepen- 
dence when they are at variance with 
Parts III and IV of the Paramount Parch- 
ment.” 

Judges should be of stern stuff and tough 
fibre, unbending before power, economic 
or political, and they must uphold the 
core principle of the rule of law which 
says “Be you ever so high, the law is above 
you.” This is the principle of indepen- 
dence of the judiciary which is vital for 
the establishment of real participatory 
democracy, maintenance of the rule of 
law as a dynamic concept and delivery of 
social justice to the vulnerable sections 
of the community. It is this principle of 
independence of the judiciary which we 
must keep in mind while interpreting the 
relevant provisions of the Constitution. 


Can mandamus issue for fixation of 
strength of Judges in a High Court: Arti- 
cle 216: 5 

27. We may first examine the true 
meaning and import of Art. 216 which 
provides for the constitution of High 
Courts. This Article when originally en- 


acted in the Constitution consisted of the . 


main provision and a proviso but the pro- 
viso was deleted by S. 11 of the Constitu- 
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tion (Seventh Amendment) Act, 1956 with 
the result that since 1st Nov., 1956 when 
the amending Act came into force, this 
Article consists of only one clause which 
reads as under: l 

“Every High Court shall consist of a 
Chief Justice and such other Judges as 
the President may from time to time 
deem it necessary to appoint.” 


This Article confers power on the Presi- 
dent to appoint such number of Judges in 
a High Court as he may deem necessary, 
The Union of India has placed before us 
figures showing that as on 18th Mar., 1981 
the aggregate sanctioned strength of per- 
manent and additional Judges was 308 
and 97 respectively while the aggregate 
actual strength was only 277 and 43 res- 
pectively. The figures given by the Union 
of India also show the large arrears 
pending in the different High Courts and 
it is clear from these figures that the total 
number of pending main cases has been 
steadily rising from 6,13,799 on  3ist 
Dec. 1978 to 5,78,951 on 31st Dec., 1930, 
The average rate of disposals per Judge 
per year fixed at one of the Chief Justice’ 
Conference was 650 but the figures pro- 
duced by the Union of India show that 
the average rate of disposals of main 
cases per Judge per year during the years 
1978-1979 and -1980 was higher namely, 
860. It is obvious that even on the basis 
of the average rate. of disposals per Judge 
per year being taken at the higher figure 
of 860; if no judicial reform is brought 
about and the present system continues as 
it is without any change, many more 
Judges would be required than the total 
sanctioned strength of permanent and ad- 
ditional Judges in order to dispose of the 
pending cases which include not only 
main cases but also interlocutory and 
miscellaneous cases which do take the 
time of the Court. It was therefore con- 
tended on behalf of the petitioners that 
the President has failed to discharge his 
constitutional duty under Art, 216 by not 
appointing the requisite number of Judges 
necessary for the purpose of disposing of 
the pending cases. The argument was that 
the President was undera constitutional 
obligation to apply his mind to the ques- 
tion as to how many Judges were neces- 
sary to be appointed in each High Court | 
for the purpose of disposing of the cases 
pending in that High Court, but the Pra- 
sident had failed to.apply his mind to this 
question and not taken the necessary 
steps for the purpose of appointing the~ 
requisite number of Judges in each Hi 
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Court. The petitioners therefore sought a 
writ of mandamus against the Union of 
India requiring the Union of India to re- 
fix the strength of Judges in each High 
Court having regard to the number of 
pending cases in that High Court and on 
the basis of the average rate of disposals 
per judge per year. We do not think we 
can issue such a writ of mandamus 
against the Union of India for fixing a 
particular strength of judges in each 
High Court. The fixation of.the strength 
of judges in each High Court is a purely 
executive function which is entrusted by 
Art, 216 to the President, that is, the 
Government of India and it is entirely for 
the Government of India to decide in the 
exercise of its judgment as to what shall 
be the strength of judges in each High 
Court. How many judges are necessary 
to be appointed in a particular High Court 
is lef to the discretion of the Govern- 
ment of India and there are no judicially 
manageable standards for the purpose of 
controlling or guiding the discretion of 
the Union of India in that respect. It is 
not possible for this Court to lay down 
any standards or norms on the basis of 
which it can require the Union of India 
to appoint a certain number of Judges 
in a particular High Court. The fixation 
of the number of judges necessary to be 
appointed in a particular High Court does 
not depend upon the application of a 
mathematical formula dividing the num- 
ber of pending cases by the average rate 
of disposal per judge per year. It is singu- 
larly complex problem and merely in- 
creasing the number of judges in a High 
Court would not. necessarily solve the pro- 
blem of disposal of pending cases, Some 
times when the number of judges in a 
High Court is increased, the law of dimi- 
nishing returns begins to operate and the 
disposal of cases do not increase com- 
mensurately with the addition to the 
number of judges. Sometimes it is diffi- 
cult to recruit competent judges and no 
useful purpose is served by appointing 
mediocre judges who ultimately would 
not be able to make any impact so far ag 
the arrears of pending cases are concern- 
ed and who would dilute the quality of 
justice administered in the High Court. 
Then there are also problems of finding 
court rooms for the new judges who 
might be appointed because at most places 
the High Court buildings are heavily con- 
gested and there is hardly any space 
which can be spared. There may also be 


many other constraints operating with 
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the Government of India which may dis- 
suade it from taking a decision to in- 
crease the number of judges in a High 
Court. The Government of India may 
legitimately feel that increasing the num- 
ber of judges in a particular High Court 
miay not solve the problem of arrears of 
pending cases but that some other strate~ 
gies may have to be adopted for that pur- 
pose, such as the setting up of admin- 
istrative tribunals or reducing the number 
of appeals etc, There would therefore be 
many policy considerations which would 
influence the Government of India in tak- 
ing a decision as to what number of jud- 
ges are necessary to be appointed in a 
particular High Court, It would not be 
possible to lay down any judicially mana- 
geable standards with reference to which 
the Government of India could be direct- 
ed to appoint a particular number of 
judges in a High Court. What should be 
the number of Judges necessary to be ap- 
pointed in a particular High Court must 
essentially remain a matter within the 
discretion of the Government of India and 
if the Government of India does not ap- 
point sufficient number of judges, the ap- 
peal must be to the legislature and not 
to the Court. All that the Court can do 
is to express the hope that the Govt. 
of India will periodically review the 
strength of judges in each High Court 
and appoint as many judges as are found 
necessary for the purpose of disposing of 
arrears of pending cases, 

The power of Appointment of Judges. 


_ Article 217, 


28. The next question that arises for 
consideration is as to where is the power 
to appoint Judges of the High Courts and 
the Supreme Court located? Who has the 
final voice in the appointment of Judges 
of High Courts and the Supreme Court? 
The power of appointment of Judges of 
the Supreme Court is to be found in cl. (2) 
of Article 124 and this clause provides 
that every Judge of the Supreme Court 
shall be appointed by the President aiter 
consultation with such of the Judges of 
the Supreme Court and the High Courts 
in the States as the President may deem 
necessary for the purpose, provided that 
in the case of appointment of a Judge 
other than the Chief Justice, the Chief 
Justice of India shall always be consult- 
ed. It is obvious on a plain reading of 
cl. (2) of Art, 124 that it is the President, 
which in effect and substance means the 
Central Government, which is empowered 
by the Constitution to appoint Judges of 
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the Supreme : Court: So also: Article 217, 


'- €l, (1). vests the power of appoiritment of 
Judges of High Courts: in the Central- 


Government, but such power is. exercis- 
able only <“ 
Chief Justice of India, the Governor of 
the. State and the Chief Justice. of... the 
- High Court.” It is. cledr on a- plain read- 
jing of these two Articles’ that the Chief 
Justice of- India, the Chief Justice of the 
High Court and such other Judges of the 


High Court.and of the Supreme Court as. 


the Central Government may deem . it 
necessary to consult, are merely . 
stitutional functionaries „having a consul- 
tative role and the power of appointment 
resides solely and exclusively . in. the 
` |Centra] Government. It is.not.an unfetter- 


ed power in the sense that the Central 
Government cannot (can?) act-arbitrarily: 


without consulting the constitutional func- 


. .ltionaries specified in the two Articles but: 
it can act only: after consulting them’ and: 
the consultation must be full and effec- 


tive consult ation, 


? * t 


29. The ‘question iniedlately arises . 


what constitutes ‘consultation’ within the 


meaning of CL (2) of Art. 124° and ël. (y 


of Art. 217, Fortunately, . this: ‘question’ -ÍS ` 


no longer res ‘integra ‘and it Stands con- 


cluded by the. decision’ of this | Court ` in 
Sankalchand Sheth’s, case (AIR 1977 ‘SC 
2328) (supra). It is true that ‘the question | 
in Sankalchand Sheth’s case (supra) relat- | 
ed to. the scope and meaning of ‘consulta- 
tion’ in cl. (1) of Art. 222,. but it was 
common ground between. the parties that 
‘consultation’ for the purpose of Cl. (2) 
of Art. 124 and ` Cl. (1) of ‘Article 217 
has the same meaning and ‘content as 


‘consultation’ in cl. (1) of Art. 222. Chan- ` 


drachud, J.. as he then was in’ his judg- 
ment in Sankalchand Sheth’s case (supra) 
quoted ` with ` ‘approval the following pas- 
‘sage from the judgment given by Justice 
Subba .Rao, when he was a Judge of the 
p Madras High Court in R. Pushpam v. 
. State of Madras ATR 1953 Mad 392, “the 
word ‘consult’ implies | a confererice of two 


or more persons or an impact of two or’ 
‘more minds in respect of a topic in. order `. 


to enable: them to evolve 4 eorrect or at- 
least a satisfactory solution” and added 
“In order that the two minds may be able 
to confer and produce - a mutual impaci, 


it is essential that each must have for its ` 
facts 


: consideration full. ‘and - identical 


. which can at once constitute both -tha | 


u. ource. and: foundation ‘of the’ final deoi- 


sion”. ‘Krishna’ Iyer, J. ‘speaking - on ‘behalf - 
of himself ‘and Fazal: Ali, J. also poirited:: 
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after consultation with the- 


-subject is of ‘grave: 


còn- 


‘collect necessary 
responsible channels or directly, -acquaint 


` pointment vested 'in`the Central . 


“ concurrence, 


out that “all the materials in -the posses- - 


sion of one who consults must be unreser- | 
'vedty` placed before. the -constiltee’”: ‘and: 


further ‘Sa -reasonable . opportunity «for: 
getting: -information.: ' taking - other ‘steps 
and getting prepared for tendering: effec-' 
tive and meaningful advice must be given 
to: him.” and- “the. consultant in turn 
must take the matter seriously since the - 
| importance.” The ` 
learned Judge proceeded to add: ‘There- 


fore, it: follows. that the President. must 


communicate to the Chief Justice all’ the 
material he has ‘and. the course he -pro-' 
poses, The Chief Justice, .in turn, . must 
information through 


himself with the requisite data, deliberate 


~on the. information he possesses and pro- 
‘ceed in the interests of the administration 


of justice to give the President such coun- 
sel of action a5 he thinks will further the 
public interest, especially the cause. of. the 
justice system. ” . These observations apply. 
with equal force to ‘determine the scope 
and meaning of. ‘consultation’ within the 


‘meaning of cl. (2) of Art. 124 and cl: (1).of . 


Art.: 217. Each -of. the constitutional func- 
. tionaries- required -to -be ‘consulted under 
-these ‘two -articles: must have: for: his con- 


: sideration full and identical facts bearing -> 
“upon~appointment or.-non-appointment..of 


the. ‘person - concerned as- -a Judge and the 
‘opinion: ‘ofeach ‘of them ‘taken -on: -identi- 
cal material must be considered by.. the . 
‘ Central Government. before it takes a de- 


cision whether or not to appoint the per- 
sòn concerned as a Judge. But; while.giv- ` 


ing the fullest meaning and effect to ‘con-. - 
_sultation’, it must be borne in’ mind that 
‘it is. only consultation - which: is ‘provided 
by way of fetter upon: the: power of: ap-- 
.Govt.. 
and consultation -cannot be equated with 
: We agree with + what 
Krishna Iyer, -J. said in .Sankalchand. 
Sheth’s. case (AIR - 1977 SC 2328) (supra) 
that “consultation is’ different from cop- : 
sentaneity. “They may discuss -but may 
disagree, they may confer but- may . -not. 
concur.” It would. therefore’ be open to 
thie ‘Central Government to override the 
pinion given. by the constitutional func- 
' tionaries required to be consulted and to 


- arrive at its own deécision’in regard. to the , 


appointment: of a Judge in the High Court 
or’ the Supreme Court, so long as such. de- 
cision is’ ‘based on rélevant ‘considerations: 
- and is ‘not otherwise ‘mala fide, Even” -if 
“the. opinion ‘given byat. the constitutional 
functionaries consulted -by. it: is: -identical, 
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‘the ‘Central: Government -is not ‘baund. to 
‘act ine -aecordancé:: with- :such... opinion, 
though ‘being’ a- unanimous opinion of all 
‘the three- constitutional . functionaries, . it 


|y -would have great. weight:and.if an. ap- 


pointment is: made by.:the. Central., Goyt. 

in: defiance :ef-such unanimous opinion, it 
may become-vulnerable to attack. on. the 
ground that: it .is mala fide: or: hased on. 
irrelevant. grounds. But ‚we .do not think 
that” ordinarily : ‘the Central, Government 
would ‘make’ an appointment of a Judge in 
a High Court .if-tall -the three. constitu- 
tional. functionaries.. :have-.expressed, an 
opinion :‘against, it..We. may, = however, 
make it. clear that on a.proper interpre- 
tation. of. cl. (2) of Art.-.124 ang .cl. (1) of 
Art. .217, it-is open. to the Central, Gov- 
ernment. to. ‘take its. own decision. inre- 
gard ‘to: appointment :or. nan-appointment 
of. a Judge. in.a High Court or the Sup- 
reme ‘Court after taking into. account and 
giving .due weight. to the opinions ex- 















iwo.. Articles ~.and.-the ,only, ground on 
which such. decision can be., assailed.. is 
that it: is mala: fide.or. based:..on irrel- 
levant considerations. Where there. 
difference of opinion amongst .the . con- 
Istitutional functionaries. .who,, are con- 
sulted, it is. for the Centra]. Government 
to ‘decide. whose opinion, shouid. be ac- 


- ‘be made or not. It. was. contended on: ,be- 


half of. the petitioners.. that .where; there., 
the ` 


is: difference. of opinion , amongst; , 
: constitutional functionaries „required to 

. be consulted, the . opinion ef' the; Chief 
Justice- of. India. ‘should „have... primacy, 


since -he is: the head. af. the Indian Judi- ` 


çiary and pater. familias: of the judicial 
fraternity, We- find. ourselves, unable. to 
-accepti this contention. ,.It,.is. difficult. -to 
see on; what principle; can primacy, be 
given to.the, opinion of one. constitutional 
. functionary, when cl. (1) of Art. 217, places 
all the,three constitutional. _functionaries 
„ion the same „pedestal Sq, far as the. pro- 
' Icess of consultation: is concerned and. does 
. mot make any ‘distinction ‘between - ‘one 
constitutional functionary, and., another. 


three | constitutional, functionaries, swith: , 
. lout .assigning superiority to. the. -opinion . 
jof one:over that of another.’ It is true ‘that . 


ee ‘ithe. Chief Justice: of. India: is. the Head . of. 


istrative. superintendence. of the 


iptessed..by- the constitutional functiona- 
vies required to. be consulted under. these. 


js. a 


cepted. and whether appointment :shouid - 


mach of the three constitutional function- 
aries occupies a high .constitutional. office ` 
and cl,. (1),.of, Art.. 217 provides, that the - 
. appointment. of a. High Court. J udge shall}. 
_ tbe.amade, after _consultation | with all the: 
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the Indian. judiciary.and may be. figurati- 
vely described as pater familias of. the 


brotherhood of. Judges but the Chief Jus- 
‘tice. of :a,High- Court, is also an equally 
. important constitutional functionary and 


it.is.not possible to say that. so far as the 
consultative process: is concerned, he is in 
any.way.less important than the Chief 
Justice of India. In fact, under the con- 
stitutional scheme. the Chief Justice ofa 
High Court is not subject to the admin- 
Chief 
Justice of India nor is he under the con- 
trol or supervision of the Chief Justice-of 


India. It. is only the power of hearing 


appeals against the decision of the Chief 
Justice of a High Court that is possessed 
by the Chief Justice of India and there, 
his superiority over the Chief Justice of 
the High Court ends. If we look at the 
raison detre of the provision for con- 
sultation enacted in cl, (1) of Art. 217, it 
will be obvious that the opinion given by 
the. Chief: Justice of the High Court must 


` have at-least equal weight as the opinion 


of the Chief. Justice of India, ` because 


. ordinarily the Chief Justice of the High. 


Court would be in a better position to 


. know .about: the competence, character 
-and integrity of.the. person. recommend- 
ed for. appointment as a Judge. in - the 
“High. Court. The opinion of the Governor 


‘of the, State,, which means. the State 
Governmient would also be entitled, to 
equal weight; not in regard to the techni- 
cal competence of the person recommend- 
ed and his knowledge. and perception of 
law on which the Chief Justice ‘of. the 
High Court would-be the proper person 
to express an opinion, but in regard to 
the character, and integrity of. such per- 


' $on, his antecedents and his. social philo- 


‘sophy and value-system. So also the opin-- 


‘jon of the Chief Justice of India would 
' be valuable because he would not be af-. 


fected by caste, communal: or other paro- 
-chial considerations and standing outside 


' the turmoil of local passions and prejudi- 
‘ces. -he would-be able to look objectively 
‘-at-the: problem of. appointment, There is, 
‘therefore, a valid and intelligible purpose 


for which. the opinion of each of the three. 
‘constitutional functionaries. is invited be- 
fore the Central Government can take a 
decision whether or not to appoint'a pai- 
ticular person as a J udge in a High Court, 


‘The opinion of each of the’ three constitu- 


tional ‘functionaries is ‘entitled. to. equal 
‘weight: and. it. is not possible to say that. | 


the | opinion , of. the Chief Justice of India | 
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must have primacy over the opinions of 
the other two constitutional functiona- 
ries, If primacy were to be given to the 
opinion of the Chief Justice of India, it 
would, in effect and substance, amount 
to concurrence, because giving primacy 
would mean that his opinion must pre- 
vail over that of the Chief Justice of the 
High Court and the Governor of the 
State, which means that the Central Gov- 
ernment must accept his opinion. But 
as we pointed out earlier, it is only con- 
sulfation and not concurrence of the Chief 
Justice of India that is provided in cl. (1) 
of Art. 217. When, in the course of de- 
bates in the Constituent Assembly, an 
amendment was moved that the appoint- 
ment of a Judge of a High Court or the 
Supreme Court should be made with the 
eoncurrence of the Chief Justice of India, 
Dr. B. R. Ambedkar made the following 
comment which is very significant: 


“With regard to the question of the 
` concurrence of the Chief Justice, it seems 
to me that those advocate that proposition 
seem to rely implicitly both on the im- 
partiality of the Chief Justice and the 
soundness of his judgment. I personally 
feel no doubt that the Chief Justice is a 
very eminent person. But after all, the 
Chief Justice is a man with all the fail- 
ings. all the sentiments and all the pre- 
judices which we as common people have; 
and I think, to allow the Chief Justice 
practically a veto upon the appointment 
of judges is really to transfer the auth- 
ority to the Chief Justice which we are 
not prepared to vest in the President or 
the Government of the day. I therefore, 
think that that is also a dangerous pro- 
position.” 


lt is, therefore, clear that where there is 
difference of opinion amongst the con- 
stitutional functionaries in regard to ap- 
pointment of a Judge in a High Court, the 
opinion of none of the constitutional 
functionaries is entitled to primacy but 
after considering the opinion of each of 
the constitutional functionaries and giv- 
ing it due weight, the Central Govern- 
ment is entitled to come to its own deci- 
sion as to which opinion it should accept 
in deciding whether or not to appoint the 
particular person as a Judge. So also 
where a Judge of the Supreme Court Is 
to be appointed, the Chief Justice of 
India is required to be consulted, but 


again it is not concurrence but only con- . 


sultation and the Central Government is 
not bound to act in accordance with the 
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opinion of the Chief Justice of India. The 
ultimate power of appointment rests with 
the Central Government and that is in 
accord with the constitutional practice 
prevailing in all democratic countries, 
Even in the United Kingdom, a country 
from which we have inherited our system 
of administration of justice and to which 
many of our anglophiles turn with rever- 
ence for inspiration and guidance, the 
appointment of High Court Judges is made 
by or on the advice of the Lord Chancel- 
lor, who is a member of the Cabinet 
while appointments to the Court of ap- 
peal and the House of Lords and to the 
offices of Lord Chief Justice Master of 
the Rolls and President of the family 
Division are made on the advice of the 
Prime Minister after consultation with 
the Lord Chancellor. Thus the appoint- 
ment of a Judge belonging to the higher 
echelons of judicial service is wholly in 
the hands of the Executive. So also in the 
commonwealth countries like Canada, 
Australia and New Zealand, the appoint- 
ment of High Court and Supreme Court 
Judges is made by the Executive, This is, 
of course, not an ideal system of appoint- 
ment of Judges, but the reason why the 
power of appointment of Judges is left 
to the Executive appears to be that the 
Executive is responsible to the Legisla- 
ture and through the Legislature, it is ac- 
countable to the people who are consumers 
of justice. The power of appointment of 
Judges is not entrusted to the Chief Jus- 
tice of India or to the Chief Justice of a 
High Court because they do not have any 
accountability to the people and even if 
any Wrong or improper appointment is 
made. they are not liable to account to 
anyone for such appointment. The ap- 
pointment of a Judge of a High Court or 
the Supreme Court does not depend mere- 
ly upon the professional or functional 
suitability of the person concerned in 
terms of experience or knowledge of law 
though this requirement is certainly im-- 
portant and vital and ignoring it might 
result in impairment of the efficiency of 
administration of justice, but also on 
several other considerations such as 
honesty, integrity and general pattern 
of behaviour which would ensure dis- 
passionate and objective adjudication 
with an open mind, free and fearless ap- 
proach to matters in issue, social accepta= _ 
bility of the person concerned to the 
high judicial office in terms of current 
norms and ethos of the society, commit- 


ment to democracy and the rule of law, 


1 
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faith in the constitutional objectives indi- 
cating his. approach towards the Preamble 
and the Directive Principles of State 
Policy, sympathy or absence thereof with 
the constitutional goals and the needs of 
an activist judicial system. These various 
considerations, apart from professional 
and functional suitability, have to be 
taken into account while appointing a 
Judge of a High Court or the Supreme 
Court and it is presumably on this account 
that the power of appointment is entrust- 
ed to the Executive. But, as pointed out 
abcve, there is a fetter placed upon the 
power of appointment by the requirement 
of consultation with the Chief Justice of 
the High Court, the Governor of the 
State and the.Chief Justice of India in 
case of appointment of a High Court 
Judge and with the Chief Justice of India 


in case of appointment of a Supreme 
Court Judge. 
30. However, at this stage, it is neces- 


sary to point out that so far as appoint- 
ment of a Supreme Court Judge is con- 
cerned, it is not consultation with the 
Chief Justice of India alone that is pro- 
vided in Cl. (2) of Art. 124. Undoubtedly, 
consultation with the Chief Justice of 
India is a mandatory requirement but in 
addition “such of the Judges of the Sup- 
reme Court and of the High Courts” as 
the Central Government may deem neces- 
sary are also required to be consulted. 
One argument advanced on behalf of the 
petitioners was that when Cl, (2) of Arti- 
cle 124 uses the expression “after con- 
sultation with such of the Judges of the 
Supreme Court and of the High Courts in 
the States as the President may deem 
necessary for the purpose”, it does not 
impose a mandatory obligation on the 
Central Government to consult one or 
more of the Judges of the Supreme 
or the High Courts but 
it leaves it to the discretion of 
the Central Government whether or not 
to consult one or more of the Judges of 
the Supreme Court or the High Courts 
before making appointment of a Judge of 
the Supreme Court, The petitioners con- 
tended that the Central Government may, 
ifit thinks fit, consult one or more of the 
Judges ofthe Supreme Court and of the 
High Courts or it may not consult any 
and where it does not, the Chief Justice 
of India will be the only constitutional 
functionary required to be consulted and. 
in such a case the Central Government 
must accept the opinion of the Chief Jus- 


. tice of India as binding upon it, We do 
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not think this argument is well found- 
ed. In the first place it is not justified by 
the plain language of cl. (2) of Art, 124. 
This clause clearly provides for consulti-; 
tion as a mandatory exercise and the only 
matter which is left to the discretion of 
the Central Government is the choice of 
the Judge of the Supreme Court and the 
High Courts who may be consulted. The 
words “as the President may deem neces- 
sary” qualify only the preceding words 
“such of the Judges of the Supreme 
Court and of the High Courts in the 
States”. Which of the Judges of the Sup- 
reme Court and of the High Courts should 
be consulted is left to the discretion of 
the Central Government but consultation 
there must be with one or more of the 
Judges of the Supreme Court and of the 
High Courts. The Central Government 
must consult ati least one Judge out of ‘tha 
Judges of the Supreme Court and of the 
High Courts before exercising the power 
of appointment conferred by cl, (2) of 
Art. 124. This requirement is prescribed 
obviously because the Constitution 
makers did not think it desirable that oa: 
person alone, howsoever high and emi- 
nent he may be, should have a predomi- 
nent voice in the appointment of a Judg2 
of the Supreme Court. But it seems that 
this requirement is not complied with in 
making appointments on the Supreme 
Court Bench presumably under a miscon- 
ception that it isnot a mandatory but only 
an‘ optional provision. The result is that 
the Chief Justice of India alone is consul- 
ted in the matter of appointment of a 
Supreme Court Judge and largely as a 
result cf a healthy practice followed 
through the years, the recommendation 
of the Chief Justice of India is ordinarily 
accepted by the Central Government, the 
consequence being that in a highly im- 
portant matter like the appointment of a 
Supreme Court Judge, it is the decision 
of the Chief Justice of India which is 
ordinarily, for all practical purposes final. 
But, as it happens, there are no criteria 
laid down or evolved to guide the Chief 
Justice in this respect nor is there any 
consultation with wider interests. This is, 
to our mind. not a very satisfactory mode 
of appointment, because wisdom and 
experience demand that no power should 
be vesied in a single individual howso- 
ever high and great he may be and how- 
soever honest and well meaning. We are 
all human beings with our own likes and 
dislikes. our own predelictions and pre- 


judices and our mind is not so com- 
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_ prehensive as to be able tò.take-n all as- 
' pects of a question àt. one: time and more- 
over ` sometimes, - the information on 
which we base our judgments.may be in- 
correct or inadequate and‘ our judgment 
may also sometimes be imperceptibly in- 
fluenced by extraneous or irrelevant con- 
siderations.. It may also: be noticed that 
it is not difficult to- find reasons to justify 
what our bias or predeliction or inclina- 
tion impels us to do. It is for this reason 


that we think it is unwise to entrust ' 
power in any significant or sensitive area 
te a single individual, howsoever high or - 


important may be the office which he is 
occupying, There must’ be checks and 


controls in the exercise of every power, | 


particularly when it is a power to make 
important and crucial appointments and 
it must be.exercisable by plurality of 
hands rather than be vested in-a single 
individual. That is perhaps’ the 
why the Constitution makers introduced 
the requirement in Cl: (2) of Art. 124 that 
‘one or more Judges..out of the Judges of 
the Supreme Court . -and 
High Courts ‘should be consulted in 
making appointment of a Supreme Court 
Judge.: But even with this- provision, : we 
do not- think that the safeguard is -ade- 
quate. because it is- left to. the Central 
. Government to select. any one or more 
of the Judges of the.Supreme Court. and 
of the High Courts. for the purpose of 


consultation. We would rather suggest that. 


there must be a collegium to .make re- 
commendation to. the President. in regard 
to appointment of. a Supreme Court or 
High Court Judge, The recommending 
authority should. be more broad based 
and there should be- consultation with 
wider interests: H the collegium is com- 
posed of persons who dre expected to have 
knowledge of the persons wha may be 
fit for appointment: on. the Bench and of 
qualities required. for. appointment and 
this last requirement.is absolutely- essen- 
tial — it would. go a long way -towards 
securing the right kind: of Judges,- who 
would be truly independent in .the sense 
we have indicated above.and who would 
invest the judicial process . with signifi- 
cance and meaning -for the deprived and 
- exploited sections `of humanity. We may 
point- out- that .even ` countries like 
- Australia: and New Zealand. -have .veered 
round to the’ view:-that.there should þe 
a Judicial Commission: for appointment of 
the higher judiciary. As.recently as- July, 
1977 the Chief Justice of Australia publie- 
-Jy stated that the’ timè had corie for 
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' of the. 
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such a commission to ‘be appointed in 
Australia. So also in New Zealand, the - 
Royal Commission on the Courts chaired - 
by Mr, Justice Beattle, who has now be- 
come the Governor General of New -> 
Zealand, recommended that a Judicial 
Commission should consider .all Judicial 
appointments including ‘appointments: of -. 
High Court Judges. This- is a matter 


‘which may well receive serious attention 


of the Government of Intia. 


The position of an Additional J udge a 
Article 224, 


- 831. We then turn to consider what is 


the position of an additional Judge under _ 
the Constitution, This question is of the 
greatest importance because as against a 
total sanctioned strength of 308. perma- 
nent Judges, there is a total sanctioned 
strength of as many as 97 additional 
Judges, which means that the total sanc- 


- tioned strength of additional Judges is al- 
most one third the total 


sanctioned 
strength of permanent Judges. There are 
a large number of additional Judges ir 
various High Courts whose tenure is short 
and precarious and their fate should 
therefore naturally be a matter of serious 
coneern for this Court. The power to ap- 
point an additional Judge in a High Court 
is to be found in Cl. (1) of Art. 224 which 
reads as follows : 


. "I£ by reason of any tannoy in- 
crease in the business of a High Court or 
by reason of arrears of work therein, tt 
appears. to the President that the number 
of the Judges of that Court should be for 
the time being increased, the President ` 
may. appoint duly qualified persons to be 
additional Judges of the. Court for such 
period not exceeding two years as he 
may specify.’ i 
C], (2) of Art. 224 provides it apot z 
ment of an acting Judge during the period ` 
when any Judge of a High Court’ other 
than the Chief Justice is, by reason of 
absence or for any other: reason, unable 
to ‘perform the duties of his office or is 
appointed temporarily as Chief Justice. It 
is obvious that the tenure of an acting 
Judge is by its very nature limited þe- 
cause he is appointed to act as a Judge 
only during the period when the perma- 
nent Judge in whose place heis acting is 


‘unable to pérform the duties of his office 


and he would therefore cease to “be a — 
Judge as:soon as the permanent: Judge 
resumes: his duties.’ We are not concerned 
in these writ petitions with the case of an 
acting : Judge ‘and we. need not ‘therefore 
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of ‘Art. 224 provides inter alia that no 
person appointed.as an additional Judge 
shall hold office ‘after attaining: the age 
of 62 years. Therefore even if. an addi- 
tional Judge has-been appointed for a 
period: of two years, he would cease to 
be a Judge if he attains the age of 62 


years prior ‘to the expiration of his term. 


of two years, 


32, It is clear from the provisions of 


` C). (1) of Art. 224 that the maximum 


period for which an additional Judge ‘can 
be appointed by.the President is two 
years.. This provision for. appointment of 
a Judge for a period not exceeding two 
years seems to be peculiar to this 
country, There is no such practice of ap- 
pointing a Judge for-a short term either 
in the United Kingdom or in the United 
States of America. Even in India. there 
are no J udges. either in the Supreme 
Court or in .the subordinate judiciary 
whose- tenure is so short. It is rather an 


unusual provision and in order to under- 


stand its true scope and effect, it is neces- 
sary to trace seed its historical evolu- 
tion. l 


.. 38. There was no. provision. in’ the 
High Courts Act -or the Charter Act, 
1861 for appointment- of an` additional 
Judge with a restricted tenure in-a High 
Court, It was for the.first time in the 
Govt:. of India Act, 1915 that a provi- 
sion was enacted for appointment of ad- 
ditional Judges. Sub-sec. (2) of S. 101 
provided that each High Court shall con- 
sist. of the Chief Justice and: as) many 
other Judges as His Majesty may think 
fit to appoint and Cl. (i) of the proviso’ to 
that sub-section authorised the Governor 
General in Council to appoint persons to 
act as additional Judges of any 
Court for such period -not-exceeding two 
years as may be required, The additional 
Judges were to have all the powers of a 
Judge of the High Court appointed by His 
Majesty. The Government of India Act, 
1915 was replaced by the Government of 
India Act, 1935 and S. 220.of that ‘Act 
provided that every High Court shall 
consist of a Chief Justice and such other 


Judges as His Majesty may from time to. 


time deem it necessary” to appoint and 


there was a proviso. to this section which 


said that the Judges so appointed. together 
with .any additional Judges appointed by 
the Governor General shall at no time 
exceed in number such maximum number 


. ag the Governor-General „may, by order os 
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‘It was 


fix. in relatian: to that:Court.. Sec. .. 222 


-sub-sec.: (3) provided for appointment. of 


additional. Judges in these terms.: 


“Section 222 (3). If by.reason of any 
temporary increase in the business of any 


. High Court or by reason of arrears of 


work in any such Court it appears to the 
Governor-General that. the number of 
the Judges of the Court should be for the . 
time being increased. the Governor-Gene- . 
ral (in his discretion) may, subject to the 
foregoing provisions of this chapter with - 
respect to them maximum number of 
Judges, appoint persons duly qualified 
for appointment as Judges to be addi-. 
tional Judges of the Court for such 
period not exceeding two years as. he may 
specify.” 

The System of appointment of additional 
Judges was therefore in vogue when the 
Constituent Assembly met to frame the 
Constitution. Article 199 of the Draft Con- 
stitution was almost in the same terms 
as sub-sec, (3) of S. 222 of the Govern- 
ment of India Act, 1935. There was also 
Art. '198 in the Draft Constitution which 
in-Cì. (1) provided for appointment of 
an aeting Chief Justice and in Cl. (2) for 
appointment of an. acting Judge. The 
provision for appointment of an acting 
Judge made in Cl (2).of Art. 198 was that 
when the ‘office of any. Judge of a High 
Court is vacant or. when.any such Judge 
is appointed to aet temporarily as a 


‘Chief Justice or is unable to perform the 


duties of his office by reason of absence 
or otherwise, the President may appoint a 
person duly qualified for appointment as 
a Judge to act as a Judge of that Court, 
The acting. Judge contemplated by this 
clause cf Art.. 198 was therefore clearly a 
temporary Judge, . Now when Arts. 198 
and 199 in the Draft Constitution came to 
be considered in the Constituent Assem- 
bly, a number of representations were re- 
ceived suggesting that both these articles 
should be deleted from the Constitution. 
felt by -many that the 
practice of appointing acting. or additional 
Judges was pernicious and it should be 
done away with. Te] Bahadur Sapru ex- 
pressed~his firm opposition to this prac- 
tice of - ‘appointing acting or additional 
Judges in the course of his speech in the 
Constituent. Assembly. He said, decrying 
this practice in no. uncertain terms : 


“Additional J adges under the old Con- 
stitution were appointed. by the Gover- 
nor-General fora period not. exceeding 
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two years. I do not know whether that 
condition has been reproduced in the pro- 
posed Constitution. This prohibition, 
however, does not apply to acting judges 
or temporary judges. I think the rule in 
future should be that any barrister or 
advocate, who accepts a seat on the 
Bench, shall be prohibited from resum- 
ing practice anywhere on retirement. I 
would not, however, apply this to tempo- 
rary judges taken from the services who 
hold a seat on the Bench for a few 
months. but I would add that the prac- 
tice of appointing additional and tempo- 
rary judges should be definitely given up. 
When I said at the Round Table Confer- 
ence that there were acting, additional 
and temporary judges in India, some of 
the English lawyers not accustomed to 
India Law felt rather surprised. I am 
also of the opinion that temporary or 
acting judges do greater harm than per- 
manent judges, when after their seat on 
the Bench for a short period they revert 
to the Bar, A seat on the Bench gives 
them a pre-eminence over their collea- 
gues and embarrasses the subordinate 
‘judges who were at one time under their 
control and thus instead of their helping 
justice they act as a hindrance to free 
justice. I have very strong feeling in this 
matter and have during my long experi- 
ence seen the evil effects of unchecked 
resumption of practice by barristers and 
advocates.” 


There were also many others who ex- 
pressed the same view. The Drafting 
Committee agreed with this view and ex- 
pressed the opinion that “it would be 
better to delete Articles 198 and 199 re- 
lating to the appointment of temporary 
and additional Judges, than to retain 
those articles without the ban on practice 
by persons who hold office-as additional 
or temporary judges.” The Drafting 
Committee took the view that “it was 
possible to discontinue the system of ap- 
pointment of temporary and additional 
Judges in the High Courts altogether by 
increasing, if necessary, the total num- 
ber of permanent judges of such Courts.” 
The Constituent Assembly adopted the 
recommendation of the Drafting Com- 
mittee to delete Arts. 198 (2) and .199 of 
the Draft Constitution providing for ap- 
pointment of acting and additional Judges 
in High Courts, with the result that when 
the Constitution came to be enacted, there 
was no provision in the Constitution for 
appointment of acting or additional 
Judges, 
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34. It is‘ clear from the discussions 
which took place in the Constituent As- 
sembly that the Constitution makers re- 
alised that an acting or additional J udge 
would have to go back to the Bar on the 
expiration of his term of office and his 
tenure was of a strictly limited duration. 
The Constitution makers did not oppose 
the practice of appointing acting or ad- 
ditional Judge on the ground that on the 
expiration of his term of office, an acting 
or additional Judge would have to go back 
to the Bar, but their anxiety was that 
after going back to the Bar he would re- 
sume his practice and this might lead to 
abuses and it was this undesirable con- 
sequence which they wanted to prevent 
and that is why they deleted Arts. 198 (2) 
and 199 with a view to abolishing the 
practice of appointing acting or additional 
Judges. The underlying postulate of Arti- 
cles 198 (2) and 199 was that an acting or 
additional Judge would come back to the 
Bar on the expiration of his term and 
Start practice and this was intended to be 
Stopped, but since it was not possible to 
debar an acting or additional Judge from 
practising after he came back on the ex- 
piration of term, it was decided that the 
institution of acting and additional Judges 
should be done away with. There was no 
assumption by the Constitution makers 
that an acting or additional Judge would 
necessarily be made permanent and he 
would not have to go back to the Bar. On 
the contrary, going back to the Bar was 
clearly contemplated and hence Arti- 
cles 198 (2) and 199 were deleted. The 
Constitution makers also thought that it 
would be possible to discontinue the sys- 
tem of appointing acting and additional 
Judges altogether without any detriment 
to early disposal of cases, if the total 
number of permanent Judges was suffi- 
ciently increased. 


35. But within six years of the com- 
ing into force of the Constitution it was 
found that the arrears in the High Courts 
were increasing and it was becoming 
difficult to bring them under control. 
There was Art, 224 in the Constitution 
which: provided that the Chief Justice of 
a High Court may at any time with the 
previous consent of the President request 
any retired Judge to sit and act as a 
Judge of the High Court. but this provi- 
sion for recalling retired Judges to func- 
tion on the Bench of a High Court for 
short periods was found to be neither 
adequate nor satisfactory and it was of 
no assistance in reducing the arrears of 
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cases which were mounting-up from year 
to year. Parliament in its constituent 


capacity, therefore, decided to introduce 


two provisions; one for appointment of 
additional Judges to clear off the arrears 
and the other for the appointment of act- 
ing Judges in temporary vacancies and 
with that end in view, enacted the Con- 
stitution (Seventh Amendment) Act, 1956. 
This amending Act substituted the exist- 
ing Art. 224 by a new Art. 224 which read 
as follows : 

“Appointment of additional and acting 
Judges : : 

(1) If by reason of any temporary in- 
crease in the business of a High Court or 
by reason of arrears of work therein, it 
appears to the President that the number 
of the judges of that Court should be for 
the time being increased, the President 
may appoint duly qualified persons to be 
additional judges of the Cour; for such 
period not exceeding two years as he 
may specify. 

(2) When any judge of a High Court 
other than the Chief Justice is by reason 
of absence or for any other reason wn- 
able to perform the duties of his office 
or is appointed to act temporarily as 
Chief Justice. the President may appoint 
a duly qualified person to act as a Judge 
of that Court until the permanent judge 
has resumed his office. 

(3) No person appointed as an addi- 
tional or acting judge of a High Court 
shall hold office after attaining the age 
of sixty-two years, 

The existing Art. 224 was added as new 
Art. 224A after the new Art. 224. Cl. (1) 
of Art, 217 was also simultaneously 
amended with a view to making provi- 
sion in regard to an acting or additional 
Judge. We have already set out the 
amended Cl. (1) of Art. 217 in an earlier 
part of the Judgment and we need not, 
therefore, reproduce it here once again. 

36. The first question which arises for 

determination under Art, 224 CL (1) is as 


to when can an additional Judge 
be appointed by the President. ` 
This article confers power on 


the President to appoint an additional 
Judge, if by reason of any temporary 
increase in the business of a High Court 
or by reason of arrears of work therein, 
it appears to the President that the num- 
ber of the judges of that Court should 
be for the time being increased and in 
that event, he can appoint an additional 
Judge for such period not exceeding two 
years as he may specify. It must appear 
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to the President that either by reason of 
temporary increase in the business of the 
High Court or by reason of accumula- 
tion arrears of work in the High Court, it 
is necessary to increase the number of 
the Judges of that Court for the time 


being. The power to appoint an additio- 
nal Judge cannot therefore be exercised 
by the President unless there is either 
temporary increase in the business of the 
High Court or there is accumulation of 
arrears of work in the High Court and 
even when one of these two conditions 
exists. it is necessary that the President 
must be further satisfied that it is neces- 
sary to make a temporary increase in the 


number of Judges of that High Court, 
The words “for the time being” clearly 
indicate that the increase in the number 
of judges which the President may make 
by appointing additional Judges would 
be temporary with a view to dealing with 
the temporary increase in the business of 
the High Court or the arrears of work in 
the High Court. Article 224, Cl. (1) did not 
contemplate that the increase in the num- 
ber of Judges should be for an indefi- 
nite duration. The object clearly was that 
additional Judge should be appointed for 
a short period in order to dispose of the 
temporary increase in the business of the 
High Court and/or to clear off the arrears 
of pending cases. There is sufficient indi- 
cation in Cl. (1) of Art. 224 that the ap- 
pointments of additional Judges were in- 
tended to be of short duration and Par- 
liament expected that sufficient number 
of additional Judges would be appointed 
so as to dispose of the temporary increase 
in the work or the arrears of pending 
cases within a period of two years or 
thereabouts, That is why Cl. (1) of Arti- 
cle 224 provided that additional Judges 
may he appointed for a period not ex- 
ceeding two years. The underlying idea 
was that there should be an adequate 
strength of permanent Judges in each 
High Court to deal with its normal insti- 
tutions and so far as the temporary in- 
crease in the work or the arrears of pend- 
ing cases were concerned, additional 
Judges appointed for a period not exceed- 
ing two years should assist in disposing 
of such work. This was the reason why 
the Law Commission in its Fourteenth 
Report stated in paras. 54 and 57 of 
Chap, 6 in Vol. 1: 

"54. The large increase in the volume 
of annual institutions which has been 
referred to earlier must now, we think, 
be taken as a permanent feature. This 
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- position ` accordingly . ‘necessitates. a 
‘thorough: revision. of existing ideas réegard- 
‘ing the number of judges ‘required : for 
each High Court.: The. ‘strength of .the 
- High Courts 
time to time. In doing. this, however, the 
post-Constitutional developments which 
_ have thrown a much heavier burden -on 
the High Courts have, in our view, not 
‘been adequately taken into account: To 
expect the existing number. of judges in 


the various High Courts to deal efficiently ` 


with the vastly increased volume. of 
work is, in our opinion, to ask them to 
attempt the’impossible. As pointed out to 
us by a senior counsel, if there is a-con- 


gestion on the roads due to an increase’ 
in traffic; the remedy is not to blame the 


- traffic but to widen the roads. 


The first’ essential, therefore, is’ to see 
that the strength of every High Court is 
maintained at a level so as to be adequate 
to dispose of what may be called its nor- 
mal institutions; The’ normal strength of 
a High Court must be fixed on the basis 
of the average annual institutions of all 
types of proceedings in a particular High 
Court during the last three years.. This 
= is essential in order to prevent what may 


‘be termed the current file: of the Court E 


falling’ into arrears and adding to the pile 
` of old cases. The problem of clearing the 
arrears can be satisfactorily dealt with 
only after the normal strength of each 


‘Court has been ‘brought up to the level 


‘required to cope with its normal institu- 
tions. We suggest 


should be fixed ïn ‘consultation with the 
Chief Justice of that State and the Chief 
-Justice of India and the strength so fixed 
_ should be reviewed at an interval of two 

or- three years. Such a review will be 
necessary not only by reason of changing 
conditions: but because the implementa- 


tion of OU - recommendations made. else- ~ 


where will lead to a quicker disposal of 
' work in the subordinate Courts which; in 


its turn. will result in-an increase in ‘the 7 


work of the High Courts. 


37. We are of the view . that the 
provisions . of - Article 224. of the 
Constitution should be availed of 
and additional judges be appoint- 


ed: for the specific purpose of dealing | 


with these arrears: The number of such 


additional judges required for each High | 


Court. for the -purpose of dealing with 


the. arrears will have.to be fixed. in: con- 
‘sultation’ with. the Chief Justice of India’ 


“and the ‘Chief Justi¢e’ of the “State” High 
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-has. been: increased: from: 


that the required 
Strength of the High Court of each State. 


arrears in: the particular. ` Court, 
nature and. the average’ disposal . of that 


Court. The number of additional: judges. 7 
purpose .should be . 
such as. to enable the-arrears to be clear- — 
ed within a period of two ‘years: The ad- ~- 
ditional judges “so 


to be ‘fixed for this. 


‘appointed shauld; in 
our view, be ‘utilised: as ‘far -as possible 


exclusively for ‘the ‘purpose of disposing’. - 
of arrears and not.be-diverted to the dis- ` 
posal of current work, Pari: passu with’ 
the “disposal. of the arrears, the: perma- 


nent strength of the High Court will. have 
to be brought -up to and maintained at 
the required levél, care being taken to 
see that their normal disposal keeps pace 


with the new institutions and that they: 


are not allowed to develop into arreafs. 
The appointment of additional J udges for, 


the exclusive. purpose of dealing.with the’ 


arrears. ıs, in our’ view. called. for: in a 
large number of High Courts. ne oe 


The sentence’ derned. 
para 57. clearly shows that according to 
the Law Commission also. the intendment 


of Cl. (1) .of Art, 224 was that’ sufficient 


number of additional. Judges, would. be 


appointed “so as to enable the arrears to. 
be cleared off within a period .6f `: two. 


years.” The same noté was. struck by. 


P, N, Sapru when he said in the course: 
Debates in Rajya. Sabha during: 
Constitution i 


of the | 
the discussion of the 
(Seventh Amendment) Bill; “It: is neces- 
sary to have additional J udges for 
disposal of arrears: These arrears, I hope, 
represent a- temporary situation... 
these arrears have ‘been cleared off, it 
will be possible for-us, to fix or to deter- 
mine the permanent -strength of our 


Courts Keck some degree of assurance.” 


Now it. obvious: that if: “additional 
Judges were appointed according to the 
true intendment of Cl.-.(1) of. Art. 224, 
they would be temporary Judges - 
pointed for a short duration to clear off 
the arrears and once’ the arréars arè 


-cleared off, which was expected by Par- 
.‘liament to be achieved within -not . more | 


than two years they would. on_ the 
expiration of their -term, go back to the 


Bar or to.the District J udicial ` Service. 
. Their -tenure being for a 
‘limited by the time expected to be taken. 


‘short .- “period 


in clearing off the arrears — such time, in 
any event, being hopefully not moré than 


‘two years — they would know that, on’ 
‘the expiration of. their | term, they- would: 
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Court’ after: taking irito consideration ; seis : 
‘their 


be aie. in 


the - 


once 


_ap-. 


ay 
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„ment ae purpose . the ` additional 
Judges entered the: High Court judiciary 
with a legitimate expectation that ‘they 
would not have co go ‘back on the expira- 
tion of their: term’ but they would he 
either reappointed as additional Judges 
for a further term or if in the meanwhile, 
a vacancy in the post of a permanent 
Judge became available, they would be 
confirmed as'permanent Judges, This ex- 
pectation which was’ generated’ in the 
minds of additional Judges by reason of 


the peculiar manner in which Cl. (1) of 


Art, 224 was operated, cannot now be 
ignored by the Government and the Gov- 
ernment cannot be permitted to ‘say that 
when the term of an additional Judge 
expires, the Government can drop him 
at its sweet will: By reason of the ex- 
pectation raised in his mind through a 
practice followed for almost over a quar- 
ter of a century, an additional Judge is 
entitled to be considered for appointment 
as an additional Judge for a further 
term on the expiration of his original 
term and if in the meanwhile, a vacancy 
in the post of a permanent Judge be- 
comes available to him on the: basis of 
seniority: amongst additional Judges, he 









ent as a permanent Judge in his mpa 
Court. i 
à 1) i 

38. It is clear on a glaia reading of 
Art, 217, Cl. (1) that when an additional 
Judge is to ‘be appointed, the procedure 
set out in that article is to be followed. 
CL (1) of. Art. 217 provides‘ that “Every 

‘udge” of a High Court shall be appoint- 
ed after consultation -with the Chief Jus- 
tice of India, the Governor of the State 
and the Chief Justice of ‘the ‘High Court, 
The expression “Every Judge” must on a 
plain natural construction include 
only a permanent Judge ‘but also! an- ad- 
ditional Judge. It is significant to note 
that, whenever the Constitution Makers 
intended to make a ‘reference to a perma- 
nent Judge, they did so “in‘clear and èx- 
plicit term as in Cl (2) of Art, 224. More- 
over, there is inherent evidence in Arti- 
cle 217 Cl. (1) itself which shows that. the 
expression “Every Judge” is intended ‘to 
take in an additional Judge as well. C1. (1) 
of Art. 217 says that “Every Judge... 
shall hold office in ‘case of an additional 
‘Judge...... 
clearly suggest that.the case of an ad- 
ditional Judge is covered by the opening 
words “Every Judge”. We may also con- 
sider -what would be the consequence ‘of 
construing the word “Every Judge” as 
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has a right to- be considered for appoint- 


High Court, the 


“not . 


as provided in “Art: 224 which ` 


A.L R, 


meaning only a permanent Judge. On 
that construction, Cl. (1) of Art. 217 will 
not apply in relation to appointment of 
an additional Judge and it would be open 
to the Central Government under Arti- 
cle 224. Cl. (1) to appoint an additicnal 
Judge without consulting any of the con- 
stitutional functionary specified in Cl. (1) 
of Art. 217. This could never have baen 
intended by the Constitution Makers, who 
made such elaborate provisions in the 
Constitution for safeguarding the indepen- 
dence of the judiciary, We must there- 
fore, hold that no additional Judge can 
be appointed without complying with the 
requirement of cl. (1) of Art. 217. 

39. Now, when the term of an addi- 
tional Judge expires he ceases to be a 
Judge and therefore, if he is to continue 
as a Judge, he must be either reappoint- 
ed as an additional Judge or appointed as 
a permanent Judge. In either case, cl. (1) 
of Art. 217 would operate and no reap- 
pointment as an additional Judge or ap- 
pointment as a permanent Judge can be 
made without going through the proce- 
dure set out in Art. 217 cl. (1). Of course, 
an additional Judge has a right to be con- 
sidered for such reappointment or ap- 
pointment. as the case may be, and the 
Central. Government cannot be heard to 
say that the ‘additional Judge need not be 
considered, The additional Judge cannot 
just be dropped without consideration. 
The name of the additional Judge would 
have to go through the procedure of cl. (1) 
Art: 217 and after consultation ‘with the 
Chief Justice of India, the Governor of 
the State and the Chief Justice of the 
Central Government - 
would have to decide whether or not to 
reappoint him as an additional Judge or 
to appoint him as a permanent Judge. If 
the procedure for appointment of a Judge 
followed as a result of a practice memo- 


randum issued by the Central Govern- 


ment is that the proposal for appointment 
of a Judge may ordinarily originate from 


' the Chief Justice of the High Court and 


may then be sent to the Governor of the 
State and: thereafter to the Chief Justice 
of, India through the Justice Ministry for 
their respective opinions before a decision 
can be taken by the Central Government 


- whether or not to appoint the person pro- 


posed, the name of the additional Judge» 
must be sent-up by the Chief Justice of 


the High Court with his recommendation 
‘whether he should be reappointed as an 
additional Judge or appointed as a per- 


manent Judge or not and it must go up to 
the Central Government with the opin- 
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ions of the Chief Justice’ of India, the 
Governor of the State and the Chief Jus- 
tice of the High Court, so that the Cent- 
ral Government may, after considering 

such opinions, make-up its mind on the 
~ question of reappointment or appoint- 
ment as the case may be. But this is the 
only right possessed by the Additional 
Judge. The additional Judge is not entitl- 
ed to contend that he must automatically 
and without any further consideration 
be appointed as an additional Judge for a 
further term or aS a permanent Judge. 
He has to go through the process of cl. (1) 
of Art. 217 and to concede to him the 
right to be appointed either as an addi- 
tional. Judge for a further term or as 
a permanent Judge would be to fly in the 
face of Art, 217 cl. (1). I£ the addition- 
al Judge is entitled to be appointed with- 
out anything more, why should the pro- 
_ cess of consultation be gone through in 
regard to his appointment? . Would con- 
sultation with the Chief Justice of. India, 
the Governor of the State and the Chief 
Justice of the High Court not be reduced 
to a farce? It would be a mockery. of 
consultation with such high constitutional 

ignitaries. There can, therefore, be no 
fous that an additional Judge is not en- 
titled as a matter of right to be appoint- 
ed as an additional Judge for a further 
term on the expiration of his original term 
or asapermanent Judge. The only right 
he has tobe considered for such appoint~ 
ment and this right also belongs to . him 
not because cl. (1) of Art. 224 confers such 
right upon him, but because of the pecu- 
liar manner in which cl. (1) of Art, 224 
cihas been operated all these years, 


40. But the question then arises what 
are the factors which can legitimately be 
taken into account by the Central Gov- 
ernment in deciding whether- or not to 
reappoint an additional J udge for a fur- 
ther term or to appoint him as a perman- 
ent Judge. The argument of the petitioners 
was that an additional Judge is not on 
probation. He is as much a Judge as a 
permanent Judge with the same. jurisdic- 
tion and the same powers and to treat 
him as if he were on probation would not 
only detract from his status and dignity. 
but also affect his independence by -mak- 
~ing his continuance as a Judge dependent 
on the good opinion of the Chief Justice 
of the High Court, the Governor of the 
State- and the Chief Justice of India. We 
find it difficult to accept this argument 
in the face of the clear and unambiguous 
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language of cl. (1) of Art, 217. There are 


_no limitations in the language of cl. (1). of 


Art. 217.as to what factors shall be con- 
sidered and what factors shall .not_ ba, 
but having regard to the object and pur- 
pose of that provision namely, appoint- 
ment.of a-High Court Judge, it is obvious 
that fitness. and -suitability, physical, in- ' 
tellectual and moral, would be the gov- 
erning considerations to be taken into ac-' 
count in deciding the question of appoint- 
ment. Now, when, on the expiration of 
the term of an additional Judge, the Cent- 
ral Government is again called upon te 
consider whether or not he should be re- 
appointed as an additional Judge. or ap- 
pointed asa permanent Judge, the 
Central Government would have to apply 
its mind to the question whether such 
additional Judge possesses the requisite 
fitness and suitability for being reappoint- 
ed or appointed. as the case may be. Pub- 
lic interest requires that only such per- 
son should be appointed as a Judge who 
is physically, intellectually and morally 
fit and suitable to be appointed as a Judge 
-and it would be contrary to public weal 
to appoint a person, who does not possess 
the requisite fitness and suitability. The 
Central Government would therefore be 
under a constitutional obligation to con- 
sider whether the additional Judge, whose 
term has expired, is fit and suitable to be 
reappointed as an additional Judge or 
appointed asa permanent Judge. How can 
cl. (1) of Art. 217 or Art. 224 be so inter- 
preted as to require the Central Govern- 
ment to reappoint an additional Judge for 
a further term or to appoint him as per- 
manent Judge, even if at the time of such 
reappointment or appointment as the case 
may be, he is physically, intellectually or 
morally unfit or unsuitable to be appoint- 
ed as a Judge, Of course, at the time 
when the question of reappointment of an 
additional Judge for a further term or his 
appointment as a permanent Judge comes 
up before the Central Government for 


consideration, the additional Judge 
would have two weighty circum- 
stances in his favour; one, that he has 


experience as a Judge for one term and 
the other, that it would not be desira- 
ble to send an additional Judge back to 
the Bar. ‘But even with these weighty 
circumstances in his favour, he would 
have to satisfy the test of fitness and 
suitability, physical, intellectual: and 
moral, before the Central Government 
can, consistently with its constitutional 
obligation and in public interest, decide 
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-- fof. the. additional. Judge must -have .been 
:onsidered by the. Central. - Government . 
‘lat the time- of. his’ original: appointment, 


. [for ‘consideration -.on -the : expiration of. 
his term, the. Ceritral:.Government....has 


natérial then’ available, ..as -to ~- whether. 
jhe To the requisite ,.fitness - 
suitability or being ~ appointed: asa 

-H would not.. be . right - to, say 
- ‘merely’ becausé | the: „fitness, and, 
uitability of the additional. J udge . is 
required. to..be considered again for. the ` 
purpose. of deciding whether. he 
e reappointed for a ` further term or. 


appointed.-:as a permanent _ Judge,. it 
[would amount to. treating him as if he 
4 ere on probation. , An additional 


_ Judge; is. certainly. not. on probation - m 
the sense that his ‘ service 


< term, unlike. a probationer. „who can. ‘be 
« sent out. any. ‘time during.. the. “period ‘of 
probation. ,. .. Tt would - alse: not be- open 
o, the Chief ‘Justice: of the. ‘High: Court 
jor ‘the: ‘Governor. of the State or-the Chief. : 
Fustice- of India to sit in judgment“ over 
the ; quality, of the work, turned out: ‘by 
he cadditional -Judge_ -during . ‘his. ‘term, . 
because. that: :~would be. essentially- an. 
Jappellate . function: _ which... cam be 
‘Jeharged: ‘only. by the. court. entitled. 
. Jnear appeals. from: the.. decisions..of . ae 

additional, Judge... But every „other ,con- 










_, sideration. ‘which. bears on the : physical, ` 


-” 


intellectual and) moral, fitness and. spitat, 
_. bility-..of. the. additional _ Judge. can and 
| must. be considered. and, if, the. Central, 
Government. finds, . after. 
with. the Chief: ‘Justice, ‘of. , the. - High 
Court, the ‘Governor. .of the. State. and 
_ the. Chief Justice, of India, that the addi-. 


_.. fiional. Judge’ is, not ft, and suitable for. 


ae Central 


ee sultation : with, 


_ being- appointed as. a. Judge, the Central. 


-, Government may.. ‘decide not, to. „appoint 


_ him aşan. additional . Judge. for, a: fur- 
a Jong as the. case of the additional Judge 
_ fis considered : “by the | ‘Central | Govern- | 
„ment. for ‘reappointment, Or- appointment: 
as the. case may. be, „the decision ‘of the”. 
Government .. eannot be. ques 
_ tioned except on. the, ground. ‘that, it, was’, 
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gh: Court untj: the: ‘Governor. cof.the.. State, 
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put. when. the question--again comes .-.up. 


. ho consider: afresh; inthe . light -of - the. | 


should. ° 


cannot be.. 


rminate e the expiration. of his. 
pi ated. before the P a ” ease may be; and” a. decision. Pee 


n 
=: yation -by the: Central” Government. 
“consultation . néri=censideration in Jaw’ ‘and to require 


Art, 


ther. term: or as. a: : permanent., Judge... 5 0. appointment -as a Judge.-would -be enti- 


Jreached ; without Fult- and: effective. con. as 
‘the | Chief d ustice: -of ahe ent sof the. etitlenets: she ‘So. long’ as} 


“ASL ER, 
-and the. Chief Justice. .of India: or > ‘that 


i “was based ‘on’ irrelevant ‘considerations ssj 


A: There ‘was, ‘also. one. other: “argu - 
ment “advanced . “by ‘the ‘léarnéd” Attorney 
General and it “was ‘that Where’ an ad=- 
ditional Judge is n appointed ` for a 
fúrther term, or. as. a permanent, J udge, 
he cannot challenge _ the decision of the ` 
Central’ Government. not to: appoint him, 
` because Cl... (Q) of Art. 217, prescribes. | 
' the ' proéedure . to þe: fóllowèėd ` only | 
` where ‘an appointment: is’ ‘made atid - it: 
has no application’ where, ‘an appoint, : 
‘ment’ ig’ not ‘made... This ‘argument js, in, 
our opinion, ' without force ànd” must be 
‘rejected: | An~ ‘additional “Judge,-!as” «wel 
have pointed : out, has a right to be con-| 
sidered’ for appointment ‘as an’ ‘additional 
Judge for — a further. term or in case 
there’ isa vacancy * “in a: pérmanent: post; 
then ‘for - -appointmént * aS” a: permanent i 
.- Judge; andhe- must therefore, be “con-|` 
‘sidered: by the _Gevernment: ‘for’ al 're- 
appointment | or: appointment” 




























taken” in? regard to him ‘after `“ consulta 


“tion with: ~ Chief Justice ‘of ‘the ‘High 
Court. the: - Governor: ofthe: State. ahd 
the: Chief: Justice: ‘of’. ‘India, and’. af it asi: 


found=that- thete.” “was. -no 
‘with:-any- ‘of thèse. three “coristitutional 
functionaries ‘before the- «decision ‘ was 
-takeh by- the Ceritral: ‘Geverninent ‘not 
“to: appoint” “him: or - ‘the v dééision “of “the 
Central’ Government ‘is. based on ~irrele- 
' vant grounds; it would not. be:. oe 


 cotisultation 


' required- by Cl, (1) of Artz 217° arid -- he 
“would, therefore; ‘be ‘entitled: to` ‘challenge i 


” the decision” of thé ‘Central “Government| : 
which *is” based. ‘on what may’. be: ealled|: 


‘the Central .Government to- reconsider 
his ease- in accordance. with. Cl.-'(1)- 

91%. This. consequencé: would fol- 
“low ` only- because an: Additional: Judge 
bas- a sight. to. be- cónsidered-for.. appoint-|. 
‘ment  ås-an- additional Judge for a: fur- 
ther term vor: as -a :permanent Judge. No 
person, who ‘is ; proposed. -for --:-initial 


.4led -to complain - against. the. decision of 
the’ Central’ Government not to’ ..appoint 
him, because he would have ‘no tight to}. 
i be~ . considered: -for PETT -asaf 
hee ng ee tS er a t ag 


AQ: We! must: also. ‘deal. swith: ‘the: argu: l 


nent judge | 


there, is a “Post. of-a 


as 4. the perma 


a J982 2. 


váčant, ` no appointment “of ah additional’ 


Judge can ` : be: mađe:. under GIE: (1): of 
‘Article 224: 
“guage “of” Cl. (1) of Art: 
only. where. ‘permanent: Judges ofa High . 


“Ty vis “clear . from::the lan- 
“294: that it. is 


Court are unable to cope: : with the. eur 
rent . institutions. and. the increased: “Busi - 
ness ‘or the arrears: of- ~pending' cases: and 


it -is found: necessary -for the. ‘purpose ‘of. 


disposing’ of .the “inereased | ‘business or 


the arrears of pending cases to increase . 
‘the strength of the -J udges of the High 


Court: for the time being that, aeon 
Judges can- be appointed, Clause. (1): - 


Article 224- contemplates appointment... 2 : 
additional: Judges: tọ augment the, stren-: 
- gth of the existing - Judges. ° 


ie must 


therefore follow - logically ‘that 


-must be ‘full strength . of existing Ju dges:. 


' is a-vacancy, in the ‘post of a. permanent - 
it.must’ first be filled up before: 


must! perjodically 
ef permanent Judgés jn: each, High ‘Court, 


. Judge, - 


before additional. Judges can. be appoint - 


ed and so: long. as: any. post. of. existing » 


Judges is not- filled: up, there’ can- be ‘no - 
question cf- appointing additional J udges 
to augment, their strength. When: there . 


any additional: Judge- can- be ‘appointed’. 


under CI. (J of. Art, 224: It is -therefore, ` 


necessary: .. that: the- ‘Central, Government 
‘review the», : strength 


so’ that. -there -is..a .proper vand -ade- - 


quate -strength.-for the- purpose . of. deal: 


ing with the normal. institutions, ‘Since. 
there are large, arrears. pending. almost- Jn’ 
every; High Court, and: it- isnot. humanly: 


w possible ‘to dispose of these arrears within 


a measurable .distance of- time even’ by . 
appointment. of additional- - Judges; - 
think -it necessary that. instead-- - of ka 


: pointing additional - Judges” for : the: pur- 


pose of -disposing of. the -arrears, it would ; 


be: desirable .. to - „increase: the. 
a strength, -| of “permanente , "Judges 
because. the... arrears |. ‘havé,- - came 
to .stay. and we.do‘not . think. it. + is 


possible: to -wipe -them out -forn a. long | 


. period of time.” 
', wards the- close: ofthe - 


-We :are', glad. that -tor `. 


. Mridul submitted.:to -us.a statement:.--on- 


‘behalf of- the 
. -suring us. that: |.- 

“The Union : Corera: dea decided - 
to increase: the; number, of pasts of. per- - 


“| 


-4 


: manent: Judges. in. the 


Central.- eaverneat: ` asmo 


af at 
ama, e 


-various High ^ 


: Courts ‘keeping in :view -the -lead~of. 


P 
My. 

a ` 

A arnan etme 


.work,- thè, guidelines- prescribed. - 
“other: ‘relevant. -éonsiderations, In fact, in. 


cand. ` 


“1980. itself, on “the -- ‘basis: ot < - dristitution; - 


disposal’. anit arrears -- Of: cases. and ithe., 


& ` 
roi SaR, Gupta andeothers y. Unioni:ef Tadia: and -others:::: 
guidelines i prescribed) .- 


“Government will: - 
with the : various ‘State Governments so . ' 


there- 


- ele « 224° 


arguments Mrs: 


‘the 
of seven. ‘States where the: problem: was 


more- acute; had-been. addressed. to.conr > ~' 


sider, -augmentation of the- Judge streng- - 
‘ths. of their. High: Courts.: «It has- been 


: decided that -where necessary the guide- 


lines: prescribed ‘will -be: suitably- -relax- 


ed: by “taking. into account--local - circum- 


stances, ‘the trend of -Htigation:and any 
other . special or relevant: factors that 
may. need . consideration:~-The -Union 
take up the. matter ; 


' thay after “consulting the: Chief Justices 
of the High Courts, they, . expeditiously ' 
send ‘iproposals fór“the conversion: of. a 
-substantial ‘number of~ ‘posts: of ~ Addi- 
tional Judges into those- of Permanen 
-Judges.” ` . 
We hope and trust that dhë dental Gov- 
ernment will sooń ‘take ‘the: necessary 
-steps to increase- realistically the. stren-| . 
gth of Terme Judges ‘i in. caghi mpa 
Court, a 

“43. One. last’ argument: now ` ‘remains, 
when an. additional Judge is’ appointed, - 
. What,'should - “be: thé term for which” his . 
appointment ' is- made, Clause -: (1) of 
Art, .224:. provides that-: an - . additional 
Judge-may be’ appointed: for: a period not » 
exceeding “two .years. `, That is the out- >. 
side limit prescribed -by~-Art; 224 Cl (1) - 
and it was thérefare;-~-contended- by- the a 
„learned Attorney.. „General that appéint-- 
. ment -of-an. additional ‘Judge ; can «be 
made. for- any’ term- howsoever. short. it. 
- be,- “sO. ‘long ‘as it does’ not. - exceed- 


‘years. ` “The : ‘appointments’ of: QO." -N. 


‘Vohra: SeN, Kumar: and-S:- -B:- ‘Wadi: for: | 


three ‘months ` ‘and the appointments ` of 
‘some. other. _ additional: ‘Judges ` for ` 
‘months-;--were «thus defended by- ‘the 
learned Attorney General: as’ being ‘with- 
‘in‘the ‘scope and ambit of -Cl.. (1) of :Arti- 
We: cannot accept :this argu- ` 
rent, ` 
“of (the) ‘Article - fixes the outer ‘limit for - 
the’ term’ for which -an additional Judge . 
: May” be. appointed,” - but. ‘that .has: -been - 


-done -because there. may ~be: cases- where: - -: 


the. _témporary- ‘Increase:in- the: business - 
‘Or: the’. ‘arrears | of pending - -cases ‘are. - ‘SO: 
sinall- that it- may be- póssiblė -to` dispose- . 
them: of by ‘appointing: additional Judges 
for a. term’ ‘less ‘than’ two: years.’ JF- io 
temporary: ‘increase-“in’ ‘the: ‘business. 
the arrears of- ‘pending. “Cases. ‘ican. ‘be’ dis- . 
‘posed *.6f-. within à “shorter. ‘time; s why 
. ahould -additional i Judges be - ‘appointed © " 
forthe cfull. period “of two. years. Thatsis:: 


ay S: C213 ha 


-Governments:. - - 
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-Tt ds no. doubt true: : that C: (G): 
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why Parliament provided that an addi- 
tional Judge may be appointed for a 
term not exceeding : two years. But 
when arrears of pending cases are so 
large that it would not be possible to 
dispose them of even within a period 


of ten years —— and when we say ten 
years, we are making a very conserva- 
tive estimate — what justification there 


can be for appointing additional Judges 
for a period of less than two years, That 
would be plainly outside the scope of 
the power conferred under Cl. (1) of 
Art. 224. When the arrears of pending 
cases are such that they cannot possibly 
be disposed of within a period of less 
than two years, additional Judges must 
be appointed’ for a term of two years 
and no less. Mr, Mridul informed us 
towards the close of the arguments that 
the Union Government had decided that 
ordinarily further appointment of ad- 
ditional Judge will not be made for a 
period of less than one year, but we 
cannot regard this statement as being 
fully in compliance with the constitu- 
tional requirement, The term for which 
an additional Judge is appointed must 
not be less than two years, unless the 
temporary increase in business or the 
arrears of pending cases are so small 
that they: can reasonably be disposed of 
within a shorter period, which, of course, 
today is only an idle dream in most of 
the High Courts. We may also point 
out that an additional Judge cannot be 
appointed ‘for a period of three months 
or six months in order to enable the 
Chief Justice of India or the Central 
Government to consider whether the 
additional Judge should be appointed 
for a further term or as a permanent 
Judge, That- is a matter on which the 
Chief Justice of India must come to his 
opinion well in time and: the Govern- 
ment of India must also reach its deci- 
sion sufficiently in advance so that the 
additional Judge would know quite some- 
time before his term is due to expire 
whether he is going to be appointed for 
afurther term or is going to be discon- 
tinued. There is. no power in the 
Central Government to appoint an ad- 
ditional Judge for a short term in order 
to enable either the Chief Justice of 
India or the Central Government to 
make’ enquiries with a view to satisfy- 
ing itself whether the additional Judge 
is fit and suitable for being appointed 
as an additional Judge or as a perma- 
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nent Judge. We are, therefore, of thel 
view that the Chief Justice of India 
acted under a misconception of the true 
constitutional position when he recom- 
mended the appointment of O, N. Vohra, 
S. N. Kumar and S. B. Wad for a period 
of six months and the Central Govern- 
ment was also in error in appointing 
them only for a period of three months. 


Circular Letter of the Law Minister: 


44. We must then turn to consider 
the question whether the circular letter 


issued by the Law Minister. was un- 


constitutional and void. Now obviously 
the circular letter could be assailed as 
unconstitutional and void only if it 
could be shown to be in violation of 
some constitutional or legal provision. 
There was admittedly no provision 
of law, at least none could be pointed 
out. by the learned counsel appearing 
on behalf of the petitioners, which could 
be said. to have infringed by the issuance 
of the circular letter, but the argument 
was that the circular letter offended 
against the provisions of Cl, (1) of 
Art. 217 and Cl. (1) of Art. 222. We 


‘shall presently examine this argument 


but before we do so, it would be worth- 
while first-to analyse the terms of the cir- 
cular letter in order to determine what is 
it that the circular letter seeks to achieve 
which is constitutionally objectionable 
or impermissible. The learned counsel 
appearing on behalf of the petitioners 
contended that the circular letter must 
be construed objectively with reference 
to the language used in that letter and 
no extrinsic aid, such as a statement sub- 
sequently made by the Law Minister in 
the Lok Sabha, should be invoked for 
the purpose of arriving at its true in- 
terpretation. The decision of this Court 
in Commr. of Police v. Gordhandas 
Bhanji, 1952 SCR 135: (AIR 1952 SC 16) 
was referred to in this connection and 
strong reliance was placed on the fol- 
lowing observations made by this Court, 
namely, “Public orders made by public 
authorities are meant to havé public 
effect and are intended to affect the 
actions and conduct of those to whom 
they are addressed and must be con- . 
strued objectively with reference to the ~ 
language used in the order itself.” This 
princiole of interpretation is indisputably 
a valid principle and no exception can 
be taken against it, but we do not think 
it can have any application in the pres 
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sent case, because the circular letter 
addressed by the Law Minister is not 
in the nature of a public order made 
by a public authority. The Law Minis- 
ter is undoubtedly a member of the 


- Cabinet and it is reasonable to assume 


that in issuing the circular letter he was 
acting on behalf of. the Cenaral Govern- 
ment but the circular letter. does not 
appear to have been issued by the Law 
Minister in the exercise of any consti- 
tutional or legal power. The circular 
letter has no constitutional or legal 
sanction behind it and non-compliance 
with the request contained in it would 
not proprio vigore entail any adverse 
consequence to the additional Judge or 
to the person recommended for initial 
appointment, for not complying with 
such request. It may be that because 
an additional Judge does not give his 
consent to be appointed as a permanent 
Tudge in another High Court, he may 
not be appointed as a permanent Judge 
in his own High Court and may be dis- 
continued as an additional Judge on the 
expiration of his term, though this is 
not within the intendment of the circular 
letter and is clearly impermissible but in 
that event it would be his non-appoint- 
ment as a permanent Judge or disconti- 
nuance as an additional Judge which 
would, if at all, give him a cause of 
action and not the circular letter asking 
for such consent. The circular letter 1s 
a document without any legal force and 
does not by itself of its own force, 
create or alter any legal relationship or 
- arrangement or produce any legal con- 
sequence or effect. It is no more than 
a letter addressed to the Chief Minister 
of each State asking him to obtain the 
consent of the additional Judges as also 
of those recommended or to. be recom- 
mended for initial appointment, for be- 
ing appointed as Judges in a High Court 
outside the State. It would therefore 
seem that the principle of interpretation 
enunciated by this Court in Gordhan- 
das Bhanji’s case (AIR 1952 SC 16) 
(supra) cannot apply in the construction 
of the circular letter. We -must con- 
strue the. circular letter from a com- 
monsense point of view having regard 
‘ito the clarification, if any, given by the 
author of the circular letter, namely, 
the Law Minister.. 

45. The circular letter has been re- 
produced by us in extenso in an earlier 
part of the judgment while stating the 
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facts giving rise to the writ petitions. 
The first paragraph of the circular letter 
begins by saying that it has repeatedly 
been suggested to the Government over 
the years “by several bodies and forums 
including the States Re-orgainsation 
Commission, the Law Commission and 
various Bar Associations that to fur- 
ther national integration and to combat 
narrow parochial tendencies bred by 
caste, kinship and other local links and 
affiliations, one third of the Judges of a 
High Court should as far as possible be 
from outside the State in which that 
High Court is situated.’ ‘The learned 
counsel appearing on behalf of the peti- 
tioners criticised this statement by ob- 
serving that since the names of the 
“several bodies and formus” referred 
to in this statement were not specifically 
mentioned, it was not possible to deal 
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with their credentials or to examine 
the validity of the reasons -on which 
their conclusion was based. But Mr. 


Mridul appearing on behalf of the Law 
Minister convincingly dealt with this 
criticism and referred in detail to various 
bodies and forums which had from time 
to time expressed the view that one third 
of: the Judges of every High Court should 
as far as possible be from outside the 
State in which that High Court is sit- 
uated. The earliest point of time when 
this view was expressed by a high 
powered body was in the year 1955, 
when the States Re-organisation Com- 
mission in its report recommended that 
tat least one-third of the number of 
Judges in the High Court of a State 
should consist of persons who are re- 
cruited from outside that State’ and 
this recommendation was guided by the 
consideration that “the principal organs 
of State should be so constituted as to 


inspire confidence and to help in ar- 
resting parochial trends”. Then the 


Law Commission in its Fourteenth Re- 
port presented in 1958 expressed the 
same view: “The recent creation of 
various zones in the country and the 
efforts to treat the States forming part 
of these zones as one unit for. various 
purposes would, we hope, lead to the 
States forming’ part of each zone to be 
the recruiting ground for appointments 
to. the High Court from the members 
of the Bar in these States. It is hoped 
that in this manner the expectation of 
the States Reorganisation Commission 


| Q16'-S,. 6s 8 Sa PosGupta-.and ‘others’. vz: 


<. «eethat at leastvoné::third.of-she?High' Court - 
+2: Judges..would be -persons. -drawn --. from: 


outside the ‘State: will be: fulfilled:’’.There 


. -` Courts who- attended the ‘Conférence, 
. were: against the. proposal, § were in ‘fa- 


_-ed:that a serious 


Report. also. examined. the: question... 
_ appointment of- J udges . in, High . Courts | 

and came .to. the view that . the .recom-.. 
Reorganisation M 


was: also. .a. ‘discussion <on.. this. proposal, ' 
‘namely, . whether - one-third òf -the ñum-. 
ber of Judges -in ` each’ High Court: should ` 


bé ‘from .outside. the State, at ‘the’ Chief 


Justices’. Confér ence. held tin “March, ‘1965’: 


„anid out 6f°.15 Chief: . Justicés. of.” High 
.8 


your and ‘the remaining”. “Chief... “Justice | 
also supported the: : proposal,” but with ' 
this, | „qualification. that. .. the. ’ „one-third 


“number of.. Judges. should . bè “worked: out’. 


. by. initial . appointment, Chief. Ji ustice 
‘Subba: ‘Rao also -in-.his letter. dated’ 6th Ñ 
_ Oct., ,-1966,° expressed ithe -view- that 
“would be bétter to. bring. J udgés. ‘from out= 


_ gide..at. the time -of initial... ‘appointment. 
Then came the. Report of . the.. Study.. 
„Administrative ‘ Reforms . 


Team of : the 
Commission submitted..in 1967 and. this 
of 


mendation: of the. States. 
. Commission. should be: implemented: so 
that: as far. as ¿possible one=third: of- the.. 
number .of Judges vina “High Court are 
_ from:: outside: . 
_ “will: miake .. 


this -recommendation - 


- own contribution. to. efficiency, - ro 
‘The . 


_ dence -and .. national: . integration.” ~ 
same question once“again -came `: up for .: 
consideration before thë Law Commis- ; 
‘sion in thë year - 1978 and the. - -Law 


Commission sent -out a questionnaire, to... 
to various - “individuals and’ associations .: 


for’ the purpose of eliciting their views i 
~ inter. alia in regard .‘to -the ‘suggestion 
‘ that there should --be.a convention :ac- - 
' cording to’ which one-third of the judges 
in‘ each -High Court should. be’ from. ‘an- 
‘other State...Mr. S. V, ‘Gupte, who” was - 
then ‘Attorney General of India and’ who 
< i$: known - for: bold-~ arid>- courageous ‘OX - 
‘pression of’ his views,. stated ‘iñ -answer . 
- to the. questionnaire . that he: was wholly . 


` in- favour-of ` -having ` ‘one-third «ofthe . 


“number of Judges in, mone High * ‘Court 
' from: outside the. :State. “as ` ‘that:: 
“may: ‘perhaps’. secure’ some’. “kind. of -free- * 
vdor- from bias-on grounds ‘of: caste: and 
--class. consideration -or.. anys close : assot ~ 
- ciation: -with-~ local. ‘people: 7% The: Bar. 
Council ef India-also- in. its : reply -to::the - 


Questionnaire -supported:. the,- -proposal: vof.. 


€ view expressed“ bythe - 


it ` 


-The ‘Study. Team observ- 
` effort :to.. implement.. 


alone ` 


Jishés ° thë ‘ona fides of-the Faw- Minis- 
terim ‘issuing-- the^ “circular ~ : letter-that 
‘even-as far back": -as ` 26th - Febi; 1979, 
when -the' political party to: which the 
Law: Minister belongs’ was not ‘in ‘power, 


the Law Minister. statéd- clearly. and: un~ 


‘agreed ‘with: the 
Law” :Commis- 
‘Sion:-that- one third: of- the Judges: in 

each. High ‘Court must be from ::outside 
‘the Statė, because- this: would. -achieve 


éqùivocally ” that- he. 


better. tational’ ‘integration: in “the : field 
Of - “judiciary. i- Whilst- -expressing ` . this 
“WLew, : it is. significant- to note’-that:' the 


‘Taw: Minister: : made - 


AER 


from outside the: State; -Igiis “interest 
ingi ito- note'=i rand. this completely estab. 


it clear. that-he | 
would not‘ support: transfer - of.a High 


Court: Fudge “it it. «iS ‘based: on: extrane- - 


ous considerations”: 
Hightieth ‘Report of the Law. . . Commis- 
sion sige aie over. by Mr. J: ustice. H.R 


~¢ Pa 


and’ in ‘this Report, the, Taw Commission 


expressed, its, agreement: with .the -recam- . 
earlier ..Law. 


mendation. made. by.., the. 
. Gommission - a iniits Fourteenth. Report, 
_namely;, that, “there should.. be a -con- 
vention. according - to, which | one. third.of 
the. J udges , in. ‘each High: Courprshould 
be. from another. State”. and. ; ‘added. . that 
> this „should; normally., þe. 
the:. _process.: of initial: appointments and 
‘not. _ by. transfers. 
gave. the, Pae : reasons. for... 
. this view.: ee ee ae ee oe 


Pedy? 


Pa 


: “volving | ' guch. a convention . would 


‘in’ our ‘opinion, not ‘only. help. in the: pro- l 


cess. mee national” integration but. would 


7 algo.. aimprove the- functioning of -various 


. High ;Gourts.:-~It: would -secure - on the 


done ` through 


-The | ‘Law’. Commission . 
a 


- Then followed. the. 


: Berich:, of each -High Court ‘the presence - 


of A-number.of Judges’who' “would: not - 


be. swayed: by-:, local - -considerations ‘or 
affected by - issues. which may. rouse local 
passions. and- emotions, 
„us iin. ope of our. earlier Reports, one of 
the essential: things . for the. due admi- 


..nistration of jùstice, is hot only ‘the’ ca~. 


pacity of the Judges to bring a dispas~ 
sionate approach ‘to cases ‘handled. by 


thën, ‘but also to inspire a feeling ‘in all. 
‘ ‘@oncerned -that ` dispassionate 
would: underlie- their decision, -quite of- 


stem, cases ;which’ arouse; strong - -emotional 
sentiments. and. regional: feelings come 
sup, before courts:. ‘of laws Tol handie 


o- one-third. 3: udges cina High Court. being - such cases; we- ‘Sneed’: Judges’. “who inot, 


-As - observed ‘by: - 


approach? 4 
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+ only, remainy. - unaffected: by. local: senti- + tial: appointments rather than‘: by: trans- - 
.ments::and. regional z feelings, .. but:.also - -fers.. :- Furthermore,- in . ‘implementation’ 
+ appear’ to- be sor, None: would .be.xbetter -. f “this. ‘formula: care. must be- taken- -~ to 
„ suited:for: : this’. _purpose:..than:! Judges ..préserve the. legitimate’ representation’ of 
~ hailing: -from other, States. <It-is.:a..com- SYates~ anid:.to maintain: ‘the. ° sanctioned : i 
“mon: feeling “amongst * ‘old lawyers’ ae “strength. to each’ State: ETRE 
` apart : from’. cases | - with- . political over=. 
tones, . the. English’ Judges. “showed. - a` 
sense --of gréat.. fairness „arid: brought :. 
. dispassionatè approach: in.the . dispos 
of judicial. cases ‘handled by them... We 
.in- India, are in ‘the fortunate position. of. 
having -a -vast ,.country..’. There can, 
: therefore,:, žbe: ho difficulty... in. having... a: 
ee “pereeritage of Judges ‘who. hail- 
... from :; other. States, The ~ advantages: . 
pa ' gained by. having.» persons .. from : other 
', States ~as : Judges would be. much: greater 
; compared. with any ` gisaAyantage which of the’ Jüüges in ‘every High’ Court from 


might- result: therefrom.” ae “outside: the State, ‘whith the Law’ Mian- 
4 This“ ‘question was also. Acie at the ister is- trying ‘to. implement by issuing 
“theetings “of the Consultative Committee. ‘the’ cireular lettér, is ill-conceived, or 
‘of Parliament’ for the : Law Ministry ` ‘mala ‘fide or subversive ‘of the indepen- 
‘held on: 7th June, 1980, ` 24th’ ‘July’ 1980 ` dence’ of ‘the judiciary, l So ‘long ~ as the 
and: ‘Lith: December, 1980, and thë- ua- policy. is evolved ‘by ` the Government 
‘animous ‘view taken” by ‘the’ members’ ‘of “after cotisultation with the, Chief Justice 
“the: Consultative Committee belonging to’ of ‘Y{ndia and it is not’ otherwise uncon- 
differént' political ` ‘parties was’ “that ` at- stitutiénal,- the Court cannot pronounce 
least one-third: of the Judges in’ a. Hig ah ‘upori the ‘wisdom of the: policy... or strike 
“Court ‘should be’ from- outside the State. it down because. it ‘does ‘not. ‘appeal. to 
The -Chiéf Justice of © “India © also’ in a the ‘court. “ Here the policy of | having} 
“cornmunication addressed. tothe Law ` one-third of the number of J udges. in 
-Minister ‘in “March; 1978, ' expressed ` his- each’ High: Court from outside the State 
‘view ` favouring ~ “outside” ‘appointments - - to ‘has beer adopted’ after: consultation ‘with 
High "Courfs“arnd’in“a letter addressed the Chief Justice of ‘India and, in ‘fact, 
by: him tothe’ ‘aw Minister -on -18th ‘it has ‘his’ ‘compléte ‘approval ` ‘and , the 
- March; 1981, he opined- that “it is high Law Minister ` did ‘not ‘therefore ‘act un- 
time that. atleast a few of the new ap- constitutiohally or illegally in reélying| | 
_pointments tô. every, High Court were. upon’ this. policy in the first paragraph 
“made from outside`the State.” He also ‘of ‘the circular letter, | 


It will, ‘iis be: séen, that, "barring", per- 
` Kaps, the ‘Associations ‘of Bombay ` ‘Law-- 
a “yers,. | “all high | ‘powered ` . bodies, 
- forums “and. _ass6ciations, which. have 
anything to do.) with judicial , system, 
havé consistently over the years ‘taken 
the view ‘that one-third of the number 
of. J udges in ‘each High | Court should ‘be 
from outside | the’ State, The ‘unanimity 
‘of ‘view has been sO ‘complete’ and over- 
| whelining | that it is impossible” to _con- 
‘tend that the policy of having | one-third 


= 


observed ‘ihn’ a communication "addressed sre ts BE oo 
‘in April; ‘£981; that ~ “he — had ` publicly ' 46, . The. circular letter ater referring 
"proclaimed his Opinion: morethan- once to the suggestion -made by ‘several :bodies 
that’ ‘at least one-third -of the new ap- and forums that one-third of the Judges 
‘Ppointments ‘should: be from amongst pêr- ef.the High: Court should; .as“far as. pos- 
“sons fror ‘outside the particular States.” - ~ sible, be’ from outside the State, proceed- 
{The National’ Seminar: on Judicial Ap- . ed to` add: -:Somehow ` no--start’ could be 


i pointmerits: : ‘and | “Transfers convened ` “by ‘made: iti the-past-in -this’ direction.” The ~ . 


‘the ‘Bar Council of. India in Ahmedabad. learned counsel appearing on behalf ,.of 
from 17th -tb 19th - ‘October, 1980 ` also’ the petitioners. assailed the : . correctness 
; lyiclded” the- “same” “conséhsus” view, * of: this- statement- ‘and. contended that -an 
‘namely: | Eoo ; attempt. was made during - - the. -emer- 
DS ae ” gency -to - transfer, permanent  Judges-..of 
Phe: ideat ‘of ane ehd óf m. one -High ‘Court: tor another and- the 
; Court. ad udges. from outside the: State- transfers were’ sought to -be defended. by 
- helps.’ “promotion. of: national . integration .the Government ‘of- India -on. the > fn i 
and: the, préservation. of a unified ~judi-. plea-of --national:- -integration ands 
.. jal. system, « However, . it. .is.. desirable. moval ‘of:-narrow: z parochial : - pe 
. 4, that this’ composition: of . the | High. Court. . and. therefore : it was- not: -correct:-on: + the 
.shoukd.. be: ‘accomplished. ‘by -- way of -ti~ + part ‘of: the. Law, Minister ‘to-ustate--that 
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no start could be made in the past for 
implementing the policy of having one- 
third Judges of the High Court from 
outside the State. Now it is difficult to 
appreciate how this statement in- the 
circular letter could be branded as in- 
correct for the reason that the trans- 
fers effected during the emergency were 
sought to be defended on the plea of 
national integration and removal of nar- 
row parochial tendencies. In the first 
place, what the circular letter seeks to 
do is to obtain the consent of the addi- 
tional Judges, not for transfer to some 
other High Court, but for appointment 
as permanent Judges in another High 
Court, whereas what took place during 
the emergency were transfers of High 
Court Judges from one High Court, to 
another. Secondly, it is true that the 
transfers of High Court Judges made 
during the emergency were sought to be 
defended by the Government of India 
on the plea of national integration | and 
removal of narrow parochial tendencies, 
but this defence was found by the Court 
in Union of India v, Sankalchand Sheth 
` (1978) 1 SCR 423: (AIR 1977 SC 2328) to 
be false, Chandrachud, J., as he then 
was, observed in his judgment in _ that 
case: “I would only like to add that the 
record of this case does not bear out the 
claim that any one of the 16 High Court 
Judges was transferred in order to fur- 
ther the cause of national integration. 
Far from it.” What was held by the 
Court was that the transfers of High 
Courj Judges during the emergency 
were made not for the purpose of fur- 
thering the cause of national integration 
but by way of punishment, The Law 
Minister was therefore right in stating 
in the first para of the circular letter 
that no start has been made in the past 
in the direction of having one-third 
Judges in a High Court from outside the 
State and-that iswhy hewas taking the 
initiative in the matter. 

447. Coming to the merits of the chal- 
lenge against the. validity of the 
circular letter, the principal contention 
advanced on behalf of the petitioners 
was that the circular letter required the 


additional Judges as also those whose - 


names were recommended or might. in 
future be recommended for initial ap- 
pointment, to give their consent for be- 
ing appointed as Judges outside the 
State and obtaining of such consent in 
advance would reduce the consultation 
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functionaries after placing all 


A.I. R. 


with the -Chief Justice of India, the 
‘Chief Justice of the High Court in which 
the additional Judge or the prospective 
Judge is to be appointed and the Gov- 
ernor of the State illusory. and an 
empty formality and this would be vio- 
lative of Article 217 clause (1) which 
provides that the appointment of a 
Judge of a High Court can be made only 
after consultation with the Chief Justice . 
of the High Court, the Governor of the 
State and the Chief Justice of India. 
This contention is also, in our opinion, 
without force and must be rejected. It 
is clear from the language of clause (1) 
of Article 217 that the appointment ofa 
Judge of a High Court can be made by 
the President only after consultation with 
the Chief Justice of the High Court, the 
Governor of the.State and the Chief 
Justice of India and, according to the 
interpretation placed by us, consulta- 
tion within the meaning of this Article 
means full and effective consultations 
with each of the three constitutional 
: relevant 
material before them, Now, if a person, 
who is an additional Judge in the High 
Court in one State or who is practising 
as a lawyer in that State is to be ap-l’ 
pointed as a Judge in another State, then 
obviously his willingness to.be so ap- 
pointed would be a highly relevant fac- 
tor and that would have to be ascer- 
tained and placed before the three con- 
stitutional functionaries who are re- 


quired to be consulted. before an. . ap- 


pointment .can. be made. It is obvious 


that the President: cannot appoint aper- 


son to be a Judge of a High Court with- 
out first ascertaining his willingness to 
be appointed as a Judge in that High 
Court and some one has to make an in- 
quiry in that behalf in order to ascer- 
tain his willingness. It is . only if the 
person concerned is willing to be ap- 
pointed as a Judge in that High Court 
that the question would arise of pro- 
cessing his name and consulting the 
three constitutional functionaries jin re- 
gard to the appointment of such person. 
This inquiry has to be made before the 
process of consultation can start andthe 
Law Minister therefore by addressing 
the circular letter requested the 
Minister of each State to make this in- 
quiry. - It is true that Law Minister did 
not state in so many terms in the cir- 
cular letter that the Chief Minister may 


make this inquiry through the Chief 


Chief| ~ 


appropriate for him to make 


1982 
Justice of the High Court but that was 


clearly implicit in the circular letter, 


because a copy of the circular: letter was 
also sent to the. Chief Justice of each 
High: Court with the endorsement “for 
necessary: action”. and moreover it must 
be presumed that the necessary inquiry 
would be made by the Chief Minister 
only through the Chief Justice of the 
High Court. The Chief Minister would 
not be expected to contact ‘directly the 
additional Judges or the persons recom- 


mended for initial appointment, for the. 


purpose of -ascertaining whether they 
are willing to be appointed as Judges in 
any other High Court. Since the Chief 
Justice of the High Court is the head 


of the judiciary in the State, the Chief 


Minister would invariably route his in- 
quiry through the Chief Justice of the 
High Court and request the Chief 
Justice of the High Court to ascertain 
whether any of the additional Judges or 
persons recommended for initial ap- 
pointment are willing to be appointed 
to a High Court outside the State. This 
inquiry could have been made by the 
Law -Minister by writing directly to the 
Chief Justice of each High Court but, 
instead of doing so, the Law Minister 
chose to address his inquiry to-the Chief 
Minister of each State, presumably be- 
cause he thought that it: would be more 
this in- 
quiry through the Chief Minister of the 
State rather than by direct communica- 
tion with the Chief Justice of the High 
Court. The Law Minister had to make 
this inquiry because without informa- 
tion as to whether an additional Judge 
or a person recommended for initial ap- 
pointment was willing ‘to be appointed 
as a Judge in another High Court, his 


. name could not be processed “for ap- 


pointment as a Judge in that High Court, 
This .was the first step required to be 


taken after the willingness of the addi- - 


tional Judge or person recommended for 
initial appointment, to be appointed as 
a Judge in another. High Court was as- 
certained that the Law Minister could 
place the proposal for appointment, ‘of 
such person as a Judge for the consid- 


. eration of the Chief Justice of that High 


Court, the Governor of the ‘State in 
which that High Court is situated and 
the Chief Justice’ of India. It would 
then be for the Chief Justice of that 
High Court to consider whether the 
person proposed for appointment is fit 
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to be appointed in his High Court and 
whether he would recommend him for 
such appointment, On this point, how- 
ever, a serious objection was raised on 
behalf of the petitioners and a question 
was posed as to how the Chief -Justice 
of-a High Court can make any recom- 
mendation in regard. to a person pro- 
posed to be appointed as a Judge in his 
High Court unless he -knows such per- 
son and has seen his work either at the 
Bar or in the High Court or district 
court and is therefore in a position te 
assess his suitability for being appoint-. 
ed as a Judge. The argument was that 
the Chief Justice of the High Court in 
which the appointment is proposed to be 
made has a constitutional duty to give 
his opinion in regard to the suitability 
of. the person proposed to be appointed 
and. suitability. would naturally include 
competence, character and integrity and 
how can the Chief Justice give an hones‘ 
opinion in.regard to the suitability of 
such person when he does not know 
him at all and has not even had an op- 
portunity of seeing his work. We do 
not think this argument is well founded; 
the difficulty pointed out on behalf of 
the petitioners is more imaginary than, 
real.: The Chief Justice: of the High 
Court where the appointment is propos- 
ed .to be made need not blindly and 
unquestioningly accept the proposal 
made by the`Law Minister, The Chief 
Justice of the High Court can make his 
own inquiries in regard to the  suitabi- 
lity of the person proposed for appoint- 
ment either through the Chief Justice 
of the High Court where such person is 
working as. an Additional Judge or Dis- 
trict Judge or practising. ‘as a lawyer or 
through other sources such as the Advo- 
cate General of that State. The Chief 
Justice of the High Court can also en- 
quire from the Governor of the State 
where the’ person proposed to be ap- 
pointed is working as an additional 
Judge or ‘district Judge or practising as 
a lawyer and find out what are his an- 
tecedents and whether’ he- possesses 
character and integrity. The social 
philosophy of the person proposed to be 
appointed as also his attitudes and 
habits of mind’ can also be ascertained 
by the Chief Justice of the High Court 
by making inquiries from the Chief 
Justice of the’ High Court where such 
person is‘ working as an additional 
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- Judge: or district Judge or-.practising,:as . 


-son proposed to ‘be appointed -sa:. as., 
enable him. té.:make-up:‘his mind. in: ren 
- gard to ‘the:'isuitability:..of. such person 
for appointment. as -a..Judge.- 


“a lawyer .as ‘also from. the. Governor.. of 


that. State -and: diverse. other :sourees.-.. H. 


is not at all difficult. for: the:-Chief Justice 
of the High. Court: where « ian. ; appoint- 


ment is proposed. to- be.:-made. to; gather. 


the requisite’ information about. -the per- 


Mav. we 
ask what happens when a» ‘person js p r6- 
commendéd -for appointment..as-a Judge 


‘in a High’ Court by ‘the Chief. Justice of. 


India?:- There: have -been ‘quite :a:. num 


ber of- instances where ‘this-:has happetir- 


ed; ‘There have- been: cases ¿where the 
Chief Justice. of India has recommended 
members of the Supreme Court Bar for 
appointment as‘ Judges in- different High 
Courts. and:-equally . there. . haye -been 
‘cases’ where members- of : ‘the Income;tax 
Tribunal.as also. persons . working -in «the 
legal department.. of. the. Government.: of 
India. have- been’ recommended: by. .: 
-Chief -Justice-.of: India for : appointment 
as ‘High ‘Court. Judges... In‘ such cases, 
the Chief Justice of: The. High - gon 
where. the’ appointment. ‘is proposed ... 


‘ be made, would. naturally gather. : an 


requisite- information ‘about,: the... person 


k proposed::to' :be. -appointed : from -the Chief. 
‘ Justice of. India and other -sources -avail- . 


able~to-him and-:decide: whether, such 
‘person: is ‘suitable for -being - appointed, as 
a Judge--in -‘his:-High :Court:-, Hes. may. 


-agree -with the recommendation of. e the f 
will, consider - all- this’ material: ‘pefore he, . 
gives- his opinion: to-the- President. The. .- 


Chief Justice -of:-India.;or.:he mayna dis- 
-agree with it... Infact, there-have:been 
cases, though- very few, where, the- Chief 
Justice. „of -the, High. Court- has :' declined 
to accept the: person- proposed ` : by. , 


Chief : Justice. -of -India ; for., appointment: as 


‘ mean : that- consultation with- the: 


¢ 


- The proposal: for- appointment} of a. me 
son as- à Judge-may. be. initiated by ;the ` 


~ constitutional «functionaries. are: required, 
Ea Tito ‘be consulted -ih regardrto it, op: 
„identical ~ material. 


a. Judge. in..his: High. -Court, .; Merely -ber 


cause «a- recommendation: emanates., from: 


the : Chief- Justice. of: India, it. dọes.- not 
Justice of the: High. . -Gourt where, -the 
person concerned: is proposed .ta- be-ap= 


‘pointed; would ‘be reduced to .a mockery. 


Céntral:. Government: or- by- any --of- the 
three: . constitutional. . : functionaries -. Yee 


-quired - to: be: consulted. and: from whom- ; 


soever the ‘proposal. emanates; the - other 


' basis - s ‘of: full---and - 
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' the i 


athe. 


to favouring . the. person. , concernec 


Chief. 


z the. 


í ALI. i. an. 


‘Court. is informed that.a particular. pers .. 
son is willing. tobe. appointed -as a. Judge 2 
‘In: his. High: Court and. the- ‘proposal., atO 
appoint: him as. a. „Judge may, “therefore — 


ae 
ayer A meee 1 


- .be..considered,. the. Chief. . Justice., of. the. 
- High: Court: can aski the. Central, Goyern:. i 
‘ment .or the. Chief 
cto. 


Justice... . India, 
whosoever has. made - the mea . to. 

place .before him: all. the. relevant mate- ; 
rial -in regard. to the person’, proposed | to- 
be appointed and- also. gather the neces- - 


. sary. material. from the: Chief, Justice of. 


the. other High -E€ourt, as . also : ‘trom other. . 


Sources available- to him- and . then - de- ; 


cide whether to recommend stich ; pers: : 
son or not... So also the Governor. 
the. State where the appointment. ‘‘s. 
proposed: to be. made; : can. make’ 
necessary. inquiries and after . considering 
all: relevant material ‘decide--what' attis - 
tude it-shọuld adopt in regard to 
‘proposed . appointment.. <.. The ` Chief . 
Justice ea India also < would. have, a, very 
consultation, Before ' giving Bis opinion ins 
regard ‘to, the ‘proposed | appointment, the 
Chief Justice.. of India mäy.enqùire, di- 
rectly from -the. person, proposed to oe, 


- appointed:-whether che is really’, ‘willing a 


to be; appointed as.a- Judge. in another. . 
High €ourt and.. whether ‘the 
given '-by. him is: genuine :-and’ free. The.. 
persen, proposed : to - be. appointed: may. - 
also point -out to -the Chief; Justice: . „of 
India his, problems, and ; difficulfies in acc: 
cepting -appointment: in: the, other . „High l 
Court: and -the -Chief Justice . of: "India » 


Chief Justice of India. will.- also have.to - 
consider - whether the- proposed . appoint 

ment, is; bona. fide and - ‘in “public. interést .. 
or-it: is being. made only. with a. viw 
- SỌ, 
that by.. appointment in, another .. . High : 
Court;. he may. get- some benefit “whi ch 
he. ~ would. . not- get ` in the. -High 
Court. of:his . own. State. - - The: Chief 


Justice ,of--India -may .in such . a ease, re~., 
fuse to. agree: .to the. ‘proposed. , appoint~; F 


ment, . even , though . the . "person 
proposed x. . to. be. appointed ;. , has .- 
. consented «=: toi. oe - Bhese. and - ‘many. 
‘ether .. relevant’ ,:: considerations <- wul., 


have.. ato: be - ‘taken... into. _account - 


. regard» to- the; proposed, appointment. . pa 
therefore’: fail to, see, how -the : ipbtaiing, E 


“Se hithe hiet “J usti¢e:.0£: the. High... efsthe -consent-of;the -;“ person c: “proposed:. 


of... 


‘the. . 


the ... 


“consent, - 


oy 
-the Chief, ‘Justice’: of India; before > n 
` gives. his < opinion: to,- the- ‘Président’, . 
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for - ‘appointment, -in^ ~advd in¢e“:for-- being 
‘appointed. as’ a Judge “itv another- “High - 
‘Court: čan- ‘possibly have’ tHe: effect: of -~ 

atic =the ! 
Justice- of India’ ‘to: a  mõékery or making 
it ineffective - sò a8 ‘to’ be’ violative’ of 
k clause (17 at ‘Article’ 217: i. ene Poe 


mee 


es eren 


48, “The next _ déntention urged on pet 
half of the “petitioners was that the cirt 
cular letter “held: out a” veiléd threat to 
the’ additional ' ' Judges that if | they ‘do 
“hot consent 6 ‘their | appointment: - “as 
Judges. ‘in a ‘High’ Court other’ ‘than’ their » 
‘own, they may not”be appointed ‘as per- 
manent. Judges ‘at all’ arid maybe’ drop> 
' ped on the expiration of their term- of 
office, ‘The | petitioners ‘relied on‘ the 
use of. the word “obtain” ‘inthe ‘circular’ 
letter and submitted” that’ the’ use ° of 


‘this word: ‘convéyed™ a sense! of compell- 


ed” obedience ‘with © ah” implied `’ threat 
that failure .t6) give: consent" may entail 
adverse | _ consequen Whether such 
‘hot was not’ material, - contended" the peti» 
| tioners, ‘but what: was ‘disturbing’ was that 
there’ ‘was an: implied: threat of” such ‘ad*.. 
‘Werse - ‘consequences and ‘that. was: 
versive- of the independence® of the judi- 
' giary: Moreover, consent ` obtained 
_ under - -Sieh “threat: of ‘adverse consequ- 
“ences coula ‘not’ be jregarded ° as * valid 
` consent ..in” law because ` consent: to — ‘be 
“valid must” bé free’ ‘and: must ‘not’ bein- 
_ duced by” threat, coerción or “duress: Now 
we fail to see “how from’ the mere ‘use 
_ of the: ‘word: ‘obtain’ iti the” ‘cireulat 


wel gee ® 


g additional: Judges that if "they do” not 
give their consént “for ‘being’ ‘appotited | 
vas Judges ir another” High ‘Court; : ‘they 
© would -be -visited with: adverse’ ‘eonseqt* 
ences, can’ be - built up. “ The“ ‘word’ tob- ` 
tain’ is a transitive ‘verb and it is obvi~ 
“ous “that whén’ the: Chief “Minister = | of 


ister by issuing ‘the circular “letter + ` to 
‘obtain’ the “cénsent ° ‘of “the additional 
Judges for "being ‘appointed * ‘as ` perma- 


nent Judges ` in ‘another High 'Cottrt; what 


l ‘should’ obthin- ‘the’: “consent: of !each ‘addi- 


tional Judge” if ‘lie “ was “willing ' ‘to pive- 
Such ‘consent, ” "It is ` clear as’ a ‘mattér * 
of plain ~ grammar that ‘one person ` - ean 
. Obtain» something, “from” ‘another? ‘provided © 
“that?” “other “willing to ‘i give. - 
Hi THe? 3° enat the“ "word |e ‘ob-- 


Po Gupta- and others yi 


“Chief ' ed- into: giving tit. 


‘Obtain’. im -the circular -letter .as mean- | 


‘bolster’ up ‘their case that '-the- 


additional Judges by | 


+ sub-.' 


‘term :of office.’ 


- pointed ‘as. a ‘Judgé. 
_each ‘State was’ asked“ by' the Law ` Min- 
With- . the ~ 


- clause - (1), -it is decided not to. 
‘him. © Even if it- is. -decided to appoint . 
‘Rim;' he may “not -be `- -appointed As ai 
Judge in ‘the High. Court. of his. 


Union òf Indiaands others <“ S.C.. 221 


tain’ ¥ cannot: -possibly be. construed... 

théan that -the : person. from.-whorn . ee 
-consent- is’ tobe ‘obtained: must: be coerc- 
-To -read` the. word. 


ing- -that the- Chief- Minister. was expec- 
ted- to coerce. the- additional..Judges into 


giving- their: consent or- as conveying an, . 
implied -threat to the ‘additional... 
that if they: do'not-give ‘their .. consent 


Judges 


they. might -be> dropped. as ...additional 
Judges. on. the- expiration ‘of. their term, 


` would,-'in-.eur--opinion,. be nothing short 


of torturing out of the -language:used. in 
the circular -letter, -a' meaning -which the 


 Janguage-does not vbéar and. which could 


‘not possibly -have - been antended a the 
oe Minister, aan 


“49. “The si tienes also ET 
-circular 
letter held out ‘a veiled ‘threat to. the 
relying 
statement’ contained in the - circular 
- Tetter ‘that’ the giving of - consent - by, 
additional ‘Judges would not: necessarily 
involve ‘any’ commitment on the part. of ` 
the’ Gexitral: Government to -appoint ‘them - 
äs- permanent ‘Judges, - "But: -we ‘do not 
Séé -how this ‘statement cah: be regarded . 
as ‘a’ veiled threat that- if an _ additional + 


Judge does’ not” give ` his’ consent for:bẹ- - 
‘ihg~ appointed ` as‘ a Judge `` in ` another : 


High Court; he may ‘not be appointed as- 


“a përmanent Judge `at all“ and may . be 


discontinued on the- expiration : of:: his 
possible to read any` such 
plication ‘in “this statement Ona in: 
the circular: Jetter; - This -statement 
merely reiterated the legat ‘position, too — 


Well-settled ‘to: admit of ‘any doubt: or. 
debate, that: merely because ` a- person., 
hàs giveñ. his consent to be appointed. as. 


a’ Judge in’ a’ High Court, it- does not 
‘mean that he ‘would: necessarily’ be ap- 
< He may not.. 
appointed -at ‘all if- after “consultation 
three. constitutional’. 
tionaries' as provided. in- “Article ° . 217- 
“appoint 


-choice 
because the. Chief: J lsticé: of‘ that” High. . 


Court’ or the: Governor ‘of. that State or 
< the: Chief: Justice of: India may object: oy 


“His: appointment. in that High’ Court., ‘He’. 


foe 8 og 


“ymipression’ that - ‘merely: ‘pécaliechie:. "has 


„on: the | 


We do not think it is. 
sinister. im- : 


be 


>to. 


“fune- -` 


A 


Pope 
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given his consent for being appointed as 
a Judge outside his State and expressed 
his preference as regards the. High 
Courts where he would like to be ap- 
pointed, he would necessarily be . ap- 
pointed as a Judge and in the ‘High 
Court of his choice, Far from. this be- 
ing a threat to the additional Judges, it 
was a clear intimation to them that they 
should not be under. any: wrong im- 
pression that giving of consent would 
ensure them appointment as a perma- 
nent Judge and in the High Court of 
their choice, Whether to appoint an 
additional Judge as a permanent Judge 
‘or to continue him as an additional 
Judge for a further term or to discon- 
tinue him on the expiration of his term 
would be decided in accordance with 
the procedure laid down in clause (1) 
of Article 217 and giving of consent 
would not be a factor tilting the balance 
in favour of the additional Judge giving 
such consent, We are also not im- 
pressed by the argument urged on be- 
half of the petitioners that the omission 
to state in the circular letter that if 
an additional Judge does not give his 
= consent to be appointed in any other 
High Court, it would not be held against 
him in considering his appointment asa 
permanent Judge, conveyed an implied 


would be held against the additional 
Judge and he might be discontinued as 
an additional Judge on that account, It 
is difficult to spell out any such im- 
plied threat on a plain reading of. the 
circular letter. On the contrary it is 
significant to note that the circular 
fetter did not state, as it well might 


have, if such was the intention of the - 


Law Minister, that if consent is not 






risk of being discontinued as an addi- 
tional Judge on the expiration of his 
term. It would be quite open to an addi- 
X letter 
fo say that he is not willing to be ap- 
jpointed in any other High Court except 
bis own and even so, when his term as 
lan additional Judge expires, he could 
istill be considered for appointmént as 
jan additional Judge for a further term 
ör as a permanent Judge in his 
High Court, there being nothing in the 
circular letter against -it and the | pro- 
tedure set out in- clause {1) of Art, 217 
| oa 
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‘ Judges into submission by holding 


A. L R. 


would then be followed, An additioral 
Judge, as we have already pointed cut 
above, is entitled to be considered for 
appointment as an additional Judge for 
a further term or as a permanent Judge|- 
in his own High Court and such ap- 
pointment cannot be. refused to him. on 
the ground he has not given his con-! 
sent for being appointed as a perma- 
nent Judge in another High Court, Such’ 
a ground for discontinuing an additior.al | 
Judge on the expiration of his term | 
would bé a wholly irrelevant ground | 
and we do not think it could ever have 
been intended by the Law Minister con- 
sistently with the constitutional re- 
quirement that an additional Judge w0 
does not-.give his consent for being ar 
pointed as a permanent Judge outside 
his High Court should on that account: 
be discontinued as an additional Judge: 
on the expiration of his term, at 
would not be right to read the circular 
letter with a suspicious eye as if it was 
designed to cow down the additional 
out 
an implied threat to them. There are, . 
in fact, quite a few Judges who . hae 
not given their consent to be appointed 
as permanent Judges in another High 


Court and- no adverse consequence has 
_ ensued to them, 
threat that failure to give such consent — 


We do not think that 
our additional Judges are made of such 
weak stuff that they would submit [to 
any supposed threats by the Executive 
and give their consent fo be appointed 
as permanent Judges in another High 
Court out of fear that they might be 
discontinued as additional Judges if they 
do not give such consent, 


50. There was also one other conten 
tion advanced on behalf of the peti- 
tioners, namely, that to require a per- 
son whose name is to be recommended 
for initial appointment as a Judge to 


‘give his consent for being appointed as 


a Judge in another High Court would 
be to introduce an irrelevant qualifica- 
tion for the appointment of a Judge. Tre 
argumenf was that to obtain. such cor- 
seni from a person whose name is to te 
recommended for appointment -would ba 
fo introduce a requirement for appoint- . 
ing a Judge which is not prescribed by © 
the Constitution and tha obtaining of such 
consent would therefore be wunconstitu~ 


tional. It is, with the greatest respect 


to the learned counsel appearing on 
behalf of the petitioners, extremely 


1982 


difficult for us to appreciate this argu- 
ment, When the name of a person is 
being considered for appointment as a 
Judge because he is regarded as suitable 
for such appointment, we fail to see 
why he cannot be asked whether he is 
willing to be appointed as a Judge im 
another High Court. It is for him to 
decide whether or not to give his con- 
sent for. such appointment. He . may 
very well say that he is not agreeable 
sto be appointed as a Judge in any 
‘High Court other than his own, but if, 
lin the exercise of his own volition, he 
gives his consent for being appointed as 
a Judge in another 
difficult to see how it can ever be con- 
tended that by obtaining such consent, 
an irrelevant qualification for appoint- 
ment of a Judge has been introduced, It 
is not as if a person who does not give 
his consent for being appointed as a 
Judge in another High Court would ne- 
cessarily be refused appointment in his 
‘jown High Court. It is significant to note 
that, in fact, even after the date of the 
circular letter, quite a few new appoint- 
ments have been made in different High 
Courts of persons either practising as 
lawyers in those High Courts or work- 
ing as District Judges under those High 
Courts, 


| 


51. The last contention urged on be- 
half of the petitioners was that the cir- 
cular letter was really an attempt on 
the part of the Government to transfer 
Judges from one. High Court to another 
by circumventing the -decision of this 
Court in Sankalchand Sheth’s case (AIR 
1977 SC 2328) (supra). This contention 
urged on behalf of the petitioners is 
wholly unfounded and no amount of 
legal casuistry or ingenuity can sustain 
it. It is difficult to appreciate how the 
circular letter can at all be interpreted 
as an attempt to bring about transfer 
of Judges from one High Court to an= 
other. The circular letter deals with two 
categories of persons; one is the category 
of persons who are. recommended of 
may in future.. be recommended for 
initial appointment as Judges and the 
-= other is the category of additional Judges 
~ who are appointed for a period of two 


years or less. So far as the first cate- 


gory of persons is concerned, it is im- 
possible to contend and with all his 
ingenuity even Mr, Seervai appearing 


on behalf of the. petitioners could not 
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‘pointed -as a Judge in another 


High Court, it is. 
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argue, that when a person who is recom- 
mended or proposed to be recommend- 
ed: for initial appointment as a Judge is 
asked whether he is willing to be ap- 
High 
Court, any transfer is involved in such 
process. When such person is not a sitt- 
ing Judge in any High Court and is ap- 
pointed for the first time in another 
High Court, it is difficult to see how he 
can be said to be transferred. The trans- 
fer contemplated in Art. 222 Cl. (1) is 
not a mere act of physical locomction 
or transfer of residence from one placé 
to another, but it is an act by which a 
Judge in one High Court is transferred 
as a Judge of another High Court. 
Equally there is no transfer involved 
where an additional Judge is, on the ex- 
piration of his term, appointed as an 
additional Judge in another High Court 
or is appointed as a permanent Judge in 
any other High Court, It is no doubt 
true’ that by reason of his appointment 
as an additional Judge or permanent 
Judge in another High Court he has 
physically to go to that High Court, but 
it is not while being a Judge of one 
High Court that he goes over as a Judge 
of the other High Court. His appoint- 
ment as an additional Judge of one High 
Court comes to an end and he is ap- 
pointed afresh as an additionnal or per- 


manent Judge in another High Court. It 
is by virtue of a fresh appointment that 
he becomes a Judge, whether additional 
or permanent, of another High Court 
and he is not transferred from one High 
Court to another within the meaning of 
Cl. (1) of Art. 222. If the contention of 
the petitioners were ` correct, it would 
not be necessary, while appointing an 
additional or permanent Judge in an- 
other High Court, to follow the proce- 
dure set out in Cl. (1) of Art, 217 and 
to’ consult the Chief Justice of the latter 
High Court and the Governor of that 
State as required by that article and 
it would be possible to appoint such 
person as an additional or permanent 
Judge in’ another High Court after con- 
sulting only the Chief Justice of India 


‘under Cl, (1) of Art, 222, This proposi- 


tion has only to be stated in order to 
be’ rejected; it would clearly amount to 
circumventing the provisions ‘of CL (1) 
of Art. 217. Take for example a case 
where a person whois an additional 
Judge in a. High Court for a period of 
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manent Judge: in “andther: -nigh « Court. 
*.Gan ` sùch * “appointment: of: a* permanent 
-Judge’-be’ made: in‘ the. other High: Court . 


“witheut ‘consulting’ the: Chief “Justice of. 


‘that . High ‘Court’ and - the.” Governor... -of ` 


‘that State under Cl AL): OF | Art: 2477. 


"There. is in: such a ease:no’ ~ transfer at: 


- all; it is a case of fresh appointment made 


<in the, other High~Court. 


” - 


‘that.rcan 
the 


and: 
.bẹ done: only. after’ going: : ‘through: © 


`: procedure ` ‘set out. in-Cly (1) of Arta QUES. 


woe. Mr.. : Stervai, - -appearing om. “behalf 


of ‘the, ‘pétitioners* however relied strovg= 


hog! ly. ona. ‘speech . made- ‘by? the: ‘Law Minis- 


-; ter. ‘in: the.’ 
pei 1981; where. at. -columns: 271 .and--274. -of 
the Lok Sabha’ Debates, the ‘Law. ‘Minis-* 
-. .ter--himself “had. used the’ expression 


if it -is So: ‘read, 


“Lok - Sabha‘on / 16th „April, 


tranisfer’ „while ' speaking. about; thé’ ĉir- 
cular :letter..:-The!-learned. counsel -coh 
tended: that: thé- use: “of the -expression 


..“4transfer’ ~ by - thé - “Law: Minister’. ‘himself 
' “supported ‘his, argument: that: what.-- 


the’ 
‘circular letter ‘sought to- do; was .-to- trans- 


` .fer-Judges ;from ‘one High- Court :to .--an* 


‘other: =. This: contention’ is’ ii our. opinion; 


. wholly. unsustainable atid” it: is‘ no. better `- 


. 8 ta ee 


than relying ‘ona. broken reed; `- Tt: is 
undoubtedly : true. that. in,’ columns: . Da 


„and “274, the Law: Minister- used the exe 
'. pression“ ‘transfer’: or: ‘transferred’ - while 
‘referring to -the circular: ‘letter, ‘but. one. 


‘cannot. fasten upon. a stray., use’ of, a. “Joose 
expression. for. the purpose. of, determin- 


‘ing what is: the true effect bf . the. cir 


The- 


cular letter, speech - of . ‘the Law- 


Minister has to be: read: as a ‘whole. cand | 
it is clear that Pad 
 Sheth's case: ‘(AIR“1977° SC 2398). (supra). ` 
bi “The. "rnajority'' view in ‘Sankaléharid: Sheth’s E 


Aty mt 


the. aa | Tetter -- -was “not a. case’ “of 


- transfer- -but--a--case-- of an- appointment : 
‘under; ‘Art, 217” vide ‘Col. 273. The Law... 


Minister . also. reiterated. in, Col. 293. that 


cerned, -the :circular. tetter , seeks. to- op- 


tain their ‘consent - to: their | : appointment ‘ 
“as permanent- Judges: to., High , Courts. . 
outside-and:these , would - be. appointments ee 
. Then ‘again.-in. Col.: 270,- 
the. Law- Minister- clarified thatthe Kapz- 
pointment: -Of -an additional. J: udge- "aS. 8- 
permanent: J dge could: also- be : termed- 
as an. initial appointment:” The expres-, 
in colu- i 
mhs 271, “and: -274. was: ‘Obviously used. in 

ci loose sense meaning. physical : -logomo- .- 


under Art. 217 - 


‘sion. “Mransfer’:. Or - -‘transferred’. 


tion! 


aes E Gupta: ‘and? others: W Unianriofi sindiaand others: - 


“».tworyears As; “one the! ‘ektpication’: of) =his - 
: term: .of -t0w6..- ‘years,’ _ appointed..ag:.a:;per- - 


“Sn. se -far-.as additional: J udges. are -con~.. 


_ 


Tt -miist“be3 remembered that ‘this ! 


SA ER 
"expression. happetied to >be: used’ by -they 
Law Minister in “an :ex-tentporé speech)’ 


:rmade oni:the floor of? the: -House varid: net]: 


vin: a doeurnent:or. tetter- ‘prepared after 


mush caré atid: deliberation: o No. unde}. 
reliance. can therefore -bet placed.: ori:-bë-] -` 
‘half: ‘of the: petitioners: on the wise of a 
_expreéssign } ' trarisfer’. ‘or ae ‘ansferred’..: 
-thè ‘speéchy of ithe “baw 7 inister, ie 
\Beervait also” relied ey ron itheitir= |. 
- dumstance that «three? ‘associations: of: 
‘lawyer's ` “in: ‘Bombay < shad. all’ taken the > 
view- that the’ circular: letter. -contempla- 
ted „transfer. oË. additional: J udges:-: ` anid" 
-sought ° “their “consent ‘tonzsuch ? “transfer. 
‘But: this .. “circtuyistance: -has: . very.” 
-relevarice. ‘in the: ; interpretation tof. < the ` 
,cireular., ‘letter. ‘for. it:is not for the. laws © 
~yers: “practising. vin. lat: particular .-/High - 


-Court:.to ‘construe’ the’ circular. letter: but.” 


‘for. this; Courteto détermine. ‘what . a 
sthe-’ ‘true -‘meaning* öf- “that” document; “We ` 
-are ‘clearly, of “the, view: in “facet: we.. 
‘Hind~it dmpossible. to:-:take -à “different: 
“view. + that -whati was. ‘contemplated Dy 
‘the circular detter .waswnot. transferi “ok 
~additional- Judge. -from-‘one*High::'Court 
“to anather, and it. didnot ‘therefore, have - 


ito satisfy. ‘the  Teqüiretnents o CI yo of i 
‘Arti: 1222. ae i z ale a . 


5 
a aps 


iia 
syp -= 


t. + 
r i ox ste ` 
pees a N mea 


i pete. - a 
we “i vaaks > 


53. Büt - quite- apart: from: this”: eorisi- = 
deration,- ‘even if: the: view” be ‘taken. that* 
‘what -the’ *4ivcular “lettar sought’. to achi- ` 


~ 


eve “was transféf: f additional =-J uidges 
‘from one: High Court: to another, if ` 


‘difficult tò see“how: iby obtaining” Landent! 

‘ofthe: additional ' Judges“in “advance,. the. 
‘Law ‘Minister: Would” be : 
‘thé: majority‘: ‘decision ` in’ Sarikalehand. 


icas: (supra) was -that i rA ‘Judge’ ‘can - be ` 
‘transferréd' from ora High” Court: to an- 
‘other. without“ His” ¢ongent.-but: thie - ‘trans=. 
‘fer mist be“atfter full“ and" ‘effective còn- 
‘sultatién’ with thé Chief J üstiċe ‘of: India 
-andit must | nöt: Per by away of ‘puhish- l 
merit ` büt- must ‘be in “publié ~ interest. 
‘Therefore,’ ‘obvidusl y; at | ‘would, thë - of no’ . 
‘help to: ‘the Taw* Minister’ ‘to öbtain fhe”, 
“corisénit ‘ofan additional ” ‘Judge 
‘vance’ 'to che” ‘appointed * īsa ` pèrmànent 
T ndgé int any, ‘other.’ High : ‘Court, “bécause _ 
‘despite `. ‘sth - L eonsent,”* ‘i the’? additional 


Judge! cannot. be ‘appointed 3 AS ia ‘perman- 


ent, : atudge ` in another? ‘High: ‘Court with- 
eüt. full -and affective- “consultation - 
the’ ‘Chief. Ji usti¢e.- -of ‘India ‘and’”’ ‘aécord= k 


irg: tox the “niajority : decision in? Sankai 


os 


— 


“Tit tle | 


oa 


“circumventing _? 


in- ad- 


with: 


+, 1982: 
chand: Shéth’s, case (supra), - the; opinion 
“given by. ‘the -: "Chief - J ustice ` Of India, - 
“would: be entitled’ to’ ‘the greatest, “weight, 
and, any: departure. from. it. ‘would have ` 
£0 be. justified by, the, 
ment on _ strong, and, „cogent, grourids.. In. 
. such & ease; even, where. the consent, ‘of | 
the, additional. „J udge, has.. hgen. ‘Obtained _ 
in, adyance, the : ‘Chief. J; ústice of . “India 
would > have to consider, . 
in, public interest to appoint the addi- 
“tional: Judge as’ a ‘permanent’ ‘Judge in. 
another High Court arid the consent ob- 
‘tained | ‘in’ advance would’ not’ preempt — 
thie consultative exércise. with - the’ Chief ' 


zs ustice of India, The” advance consent: 
J udge” 


Obtained _ from: the _ adgifional, 


etratt 


al J cae has ‘giver ' his. consent or not, 
the Chief Justice of: India would have to 
consider | whether it, would | Je An. ‘public 
interest to allow. the additional , Judge to 
_ be. appointed. as ‘a. ring J gae. in ~ 
the. other High: ‘Court, = 


trito- 


ly üdge in another. High. Gout: ‘amounts tO 
transfer, which of. course, We, emphati- 
éally repudiate, it. is, difficult; to, see. how ` 
jthe. circular - letter: can-be. construed | as- 
_ jan attempt:.- to, circumvent the; majority . 


„decision - in: eap alo na Sheth’s $ on 


‘ tupra). 


54. We dor hot; en find, . “any 


; constitutional or, legal. infirmity., or any 
.- jabuse or misųse of authority, on the part 


Jof: the Law: Minister ‘in issuing the gir-' 
. 4cular. letter. . 








. The ireular - letter. does -` 
‘(not violate: the. provisions .of.-Cl,.. (1) of ™ 

Art, +2170% Cl..@) of Art. 222 nor does 
“hit offend against. -any ather ‘constitutional 
jor legal provision: and: the 
u ágainst the validity. of:the- circular letter 
\mnust;. .therefore, „faik: ; We. . may; how- 
_ lever, while- affirming. ‘the: validity, of the 
K circular - letter, mäķe. it : clear: that since ' 
‘fan. additional: Judge . ‘has: au, right to, be 
_{éorisidered for : appointment ; ;aS an addi- 
' ttHonal: Judge:.for a. further term, on .the ` 
P expiration of; his: :originat, ‘term. and in 
vs case: fa vacancy: ‘hh permanent., post, 


discontinued as an additional Fudge.” on! 
ithe--gréund : that.-he has:inot.r.given. his ` 
` deoùsent for being lippdinted ‘as -a: per- 
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Central.’ ‘Govern-, 


whether it is mi 


challenge - 


: {for -appointment :as.:a: permanent ` Judge 
‘lin hisiówn High.. Court, he: cannot be 


m s manent “Judge ,in; ig! other, Figh. Court. 
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Such. a: ground for discontinuing. an ad- 
‘ditional Judge: ‘would - bèva. wholly. irrel- 
“evant; ground. and“ if,-6n the expiration| . 
of his original: term, an additional Judge; 
‘is. discontinued ‘On any such’ ground, the 
isic : President discontinuing 
` him would ‘be inconstitutional. and ‘void 
and the Union of India, would be. liable} 
“to. be directed to reconsider his case. -on 
the basis. of relevant considerations after 
excluding the “irrelevant ground. 


‘Disclosure of documents: Privilege, 


‘55, ‘We row ‘come to a very important 
question which was agitated before us 
at great length and which exercised our 
minds considerably before we could 
‘reach a: decision. The question” related 
 t0 the disclosure of the correspondence 
"exchanged between the ‘Law Minister, ` 
the Chief. Justice of Delhi, and the Chief 
Justice of India in regard to the non- 
“appointment of O. N: Vohra and S§, N. 
‘Kumar’ as additional Judges. `The learn- 
ed counsel'for the petitioners and S, N. 
‘Kumar argued before us with great 
“passion and vehemence’ that ‘these do- 
“cuments were relevant to the- inquiry 
‘before’ the Cóurt and they ‘should be 
‘directed to be disclosed by the Union of 
‘India; ' This claim ofthe petitioners and 
“S,..N. Kumar for disclosure was resisted 
„by the’ Solicitor General ` of India on 
behalf: of the Union’ of India ‘and Mr. 


‘Mridul on behalf of the Law Minister. 


They contended that. so far as O. N. 
‘Vohra was concerned his case stood on, 
an” ‘entirely different footing from that 
‘of S. N. ` Kumar since, unlike S. N. 
: Kumar who © allied himself with the 
‘petitioners and actively participated in 
‘the: arguments almost as if he was peti- 
`- tióner,. O. N, Vohra though made a party 
“respondent . to tlie writ petition of 
V. M. Tarkunde ‘did not appear. and 
participate in the ' proceedings or seek 
any relief from the Court in regard to 
“his continuance as an additional J udge. 
Mr. Mridul on ‘behalf ‘of the Law- Minis- 
tër. informed us ‘that in fact ` Q.N. 
Vohra. had- started practice in the. Delhi 
High Court ‘and ‘his case could not be 
“considered by us when he himself did. 
‘net want any relief. So far as the case 
of S. N. Kumar was concerned the 
' Tearnéd: Solicitor General on. behalf of 
‘the -Union of India’ ; conceded that the 
' documents: ‘of ‘Which disclosure was 
fought, on, behalf of ‘the E E = 
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S..N. Kumar were undoubtedly rel- 
evant to the issues arising before the 
Court, but 
contention he was supported by Mr. 
Mridul on behalf of the Law Minister 
—~ that they were privileged against 
disclosure for a twofold reason, One 
was that they formed part of the advice 
tendered by the Council of Ministers 
to the President and hence by reason 
of Art. 74 cl. (2) of the Constitution 
the Court was precluded from ordering 
their disclosure and looking into them 
and the other was that they were pro- 
tected against disclosure under S. 123 
of the Indian Evidence Act since their 
disclosure would injure public - in- 
terest. We propose to consider these 
rival arguments in the order in which 
we have set them out, first in regard 
to O. N. Vohra and then in regard to 
S. N. Kumar. 


56. So far as O. N. Vohra is con- 
cerned, it is apparent- that though he 
was joined as a party respondent to the 
writ petition filed by V. M. Tarkunde, 
he did not choose to appear and take 
part in the proceedings, He did not 
even file an appearance, presumably 
because he was not interested in wrest- 
ing back the office of an additional 
Judge through a judicial writ, He ad- 
opted a commendable attitude consist- 
ent with the dignity. of the High office 
which he had the privilege to hold 
for over- two years and scorned 
to be a party to any. litigative ad- 
venture for getting back the office of a 
High Court Judge. He took the view 
that the office of a High Court Judge 
is no mean office for which one may 
canvass, lobby or fight but it is a. high 
position. which can only be offered and 
which one should regard as an honour 
to be invited to fill and if for any rea- 
son, justifiable or not, the Government 
chooses not to offer it to.the deserving 
person, it may result in detriment to 


public interest for - which the Gov- 
ernment may have to account to 
the people through their elected re- 


presentatives, but the person concerned, 
should not litigate his claim to this 
high office, That would lower the- dig- 
nity of the office by making it the sub- 
ject matter of litigative controversy. It 
was presumably for this reason that 
O. N. Vohra. did not appear in the writ 
petition or seek any relief from the 
Court in regard to his continuance as 
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contended —- and in this. 


him as an 
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an additional] Judge, In fact, we are 
told. O. N. Vohra has already started 
practice in the Delhi High Court, Now 
if O. N. Vohra has not come forward 
to seek any relief from the Court and 
is not claiming that he should be deem- 
ed to have been appointed a permanent 
Judge or that he should be reappointed 
as an additionaj Judge for a further 
term, it is difficult to see how the Court 
can be called upon to examine his case 
for the purpose of determining whe- 
ther he was wrongly discontinued as an 
additional Judge. We have taken a 
broad and liberal view in regard to 
locus standi and held that any public 
spirited advocate acting bona fide and 
not for private gain or personar profit 
or political metivation or any other 
Oblique consideration, may file a writ 
petition in the High Court challenging 
an unconstitutional or illegal action’ 
of the Government or any other con- 
Stitutional authority prejudicially af- 
fecting the administration of justice and 
in such writ petition he may claim re- 
lief not for himself personally but for 
those who are the direct victims of 
such, unconstitutional or illegal action, 
because granting such relief to them 
would repair the injury caused to ad- 
ministration of justice, But the, persons 
for whom the relief is sought must be 
ready to accept it: they must appear 
and make it known that they are claim~< 
ing such relief; it cannot be thrust 
upon them unless they wish it. If, in 
the present case, O. N. Vohra does not 
seek to go back as an additional Judge 
through judicial intervention, the peti- 
tioners cannot contend that he must 
still be continued as an additional] Judge 
irrespective of his inclination. The re- 
lief sought by the petitioners being 
primarily for the benefit of O. N. 
Vohra, it is for O. N. Vohra to decide 
whether he would have it and if he 
does not want it, it would be a fruit- 
less exercise for the Court to determine 
whether the decision not to appoint 
i additional] Judge was un- 
constitutional] and he should have been 
appointed as an additiona] Judge for a 
further term. The Court does not de= 
cide issues in the | abstract, It under- 
takes determination of a controversy 
provided it is necessary in order to give 
relief to a party and if no relief can 
be given because none is sought, the 
Court cannot take upon itself a the- 
oretical exercise merely for’ the pur« 


1982 


pose of deciding academic issues, how- 
soever important they may be, The 
Court cannot embark upon an inquiry 
whether there was any misuse or abuse 
of power in a particular case, unless 
relief is sought by the person who is 
-said to have been wronged by such 
misuse or abuse of power, The Court 
cannot take upon itself the role ofa 
commission of inquiry ~— a knight 
errant roming at will with a view to 
destroying evil wherever it is found. 
Tt was for this reason that we held 
that the correspondence exchanged be- 
tween the Law Minister, the Chief Jus- 
tice of Delhi and the Chief Justice of 
India in regard to non-appointment of 
O. N. Vohra was not relevant to the 
issues arising for determination in the 
writ petition and the Union of India 
could not be required to disclose it. 


57. That takes us to the case of 
S. N. Kumar which stands on a totally 
different footing, because S. N. Kumar 
has appeared in the writ petition, filed 
an affidavit supporting the writ peti- 
tion and contested, bitterly and vehe- 
mently, the decision of the Central 
Government not to continue him as an 
additional Judge for a further term. 
Since S. N. Kumar has claimed relief 
from the Court in regard to his con- 
tinuance as an additional Judge, an 
issue is squarely joined between the 
petitioners and S. N. Kumar on the one 
hand and the Union of India on the 
other which requires to be determined for 
the purpose of deciding whether relief 
as claimed in the writ petition can be 
granted to S. N. Kumar. Now, as we 
have already pointed out while discuss- 
ing the scope and ambit of Art. 217, 
there are only two grounds on which 
the decision of the Central Gover- 
ment not to continue an additional 
Judge for a further term can be as- 
sailed and they are, firstly, that there 
has been no full and effective consulta- 
tion between the Central Government 
and the constitutional authorities re- 
quired to be consulted under that Arti- 
cle and secondly, that the decision of 
the Central Government is based on ir- 
relevant grounds, It was on both these 
grounds that the petitioners and $S. N. 
Kumar impugned the decision of the 
Central Government not to appoint 
S. N. Kumar as an additional Judge 
for a further term and there can be no 
doubt that the correspondence exchang- 


S. P, Gupta and others v:' Union of India and others 
ed between the Law Minister, the Chief 
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Justice of Delhi and the Chief Justice 
of India would be relevant qua both 
these grounds, The learned Solicitor 
General on behalf of the Union of 
India and Mr. Mridul on behalf of the 
Law Minister, with the usual candour 
and frankness always shown by them, 
did not dispute the relevance of these 
documents to the issues arising in the 
writ petition in regard to S. N. Kumar, 
but contended that they were protected 
against disclosure under Art. 74 cl. (2) 
of the Constitution as. also Sec. 123 of 
the Indian Evidence Act. This conten- 
tion raised an extremely important 
question in the area of public law par- 
ficularly in the context of the open 
society which we are trying to evolve 
as part of the democratic structure and 
it caused great concern to us, for it 
involved a clash between two compet- 
ing aspects of public interest, but ul- 
timately after inspecting these docu- 
ments for ourselves and giving our 
most anxious thought to this highly de- 
batable question, we decided to reject 
the claim for protection against dis- 
closure and directed that these docu- 
ments be disclosed by the Union of 
India, We now proceed to give our 
reasons for this decision taken by us 
by a majority of six against one, 


58. The first ground on which pro- 
tection against disclosure was claimed 
on behalf of the Union of India and the 
Law Minister was based on Ari, 74 
cl, (2) of the Constitution, It is clear 
from the constitutional scheme that un- 
der our Constitution the President is a 
constitutiona] Head and is bound to act 
on the aid and advice of the Council of 
Ministers, This was the position even 
before the amendment of cl, (1) of 
Art. 74 by the Constitution (42nd 
Amendment) Act 1976, but the position 
has been made absolutely explicit by 
the amendment and Article 74 cl. (1) 
as amended now reads as under :— 


“There shall be a Council of Minis- 
ters with the Prime Minister at the 
Head to aid and advise the President 
who shall, in the exercise of his func- 
tions act in accordance with such ad- 
vice,” 

What was judicially interpreted even 
under the unamended Art. 74 cl. (1) 
has now been given Parliamentary re- 
cognition by the constitutional amend- 
ment, There can therefore be no doubt 
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that ..the decision of the President under 
Art. 224 read with Art.. 217 not to.ap- 


‘point an additional Judge for a further: 


term is really a decision of the Council 
of -Ministers and the reasons which. havè 
weighed with the- Council of Ministers 


in taking such decision would neces- - 


sarily. be part of- the advice tendered 


by the Council of Ministers to the .Pre-. 


sident, Now cl. (2) of Art. 74 provides: 


“The question whether any, and if.so 
what, advice was tendered by Ministers 
to the President shall not be inquired 
into in any Court.” . 


The Court cannot, having regard to this 
constitutional] provision, . embark upon 
an inquiry as to whether any and if 
So what advice was tendered by the 
Council of Ministers to the President 
and since the reasons which have pre- 
vailed with the Council of Ministers in 
taking: a particular decision not to con- 


tinue an additional Judge for a further . 


‘term -would form part of the advice 
tendered to the: President, they would 
be beyond the ken of judicial] inquiry. 
But the Government may in a given 
ease choose to disclose . these reasons 


or it may be possible to. gather them 


from other circumstances, in which 
event the Courl would be entitled’ to 
examine whether they bear any reason- 
able nexus with the question of ap- 


pointment of a High’ Court Judge or- 


they are constitutionally or - illegally 
prohibited or extraneous or irrelevant. 
But if these reasons are not disclosed 
by the Government and it ig otherwise 
not possible tg discover them, it would 
be impossible for. the Court to decide 
whether the 
Government not to appoint an addition- 
al Judge for a further term is based 
on irrelevant grounds. - There would 
however not. be much difficulty by and 
large in cases of this kind to gather- 
what are reasons which have prevailed 


with the Central Government in’ taking: 
continue an addi- ` 
tional Judge, Article 217 requires that: 


the decision not .to 


there must: be full’ and efféctive con- 


Sultation between the President, that is, 


the Central Government on the one 


hand and the’ Chief Justice of the High - 
Court, the Governor, that is; the State - 
‘Justice of 
India‘ on the other. and the “full ‘and 
identical: facts” on -which the’ decision: 
Government is ~~ based’ 
. must-‘be : pladed- before- the. Chief Justice: .. 


-Government:'and the Chief 


of’ the’ Céntral 
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- Court, the State 


‘mine:'as' to what arè the 


decision of the - Central: 


-ernment’ in taking the: 
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-ef ‘the High Court, the’ Staté Goverfi- 
mënt. and ‘the Chief. ` Justice” of India; 
The reasons ‘which the’ Cential Govern- 
.ment. is: inclined ‘to’ 'tdke'“ ifto ‘accotmt - 


for redching a ‘particular decision have 
therefore - necessarily “to be’ “communi 
cated to the Chief J ustice of ‘the High 
Government and the 
Chief Justice of India and in thé cir- 
cumstances, it should ` ordinarily be 
possible for the Court to gather’ from 
such. communication, ' the . reasons which: 


háve persuaded the Central Govern- 
. ment 'to take its decision. ‘Of course 
there may be cases’ where ‘there are 


severa] reasons discussed between the 
Central Government and the three con- 
stitutional authorities and ‘some 
these reasons maybe ‘relevant. while 
Some others may be irrelevant and 
without inquiring into the - advice given 
by the Council of - Ministers to Presi- 
dent, it may not“ be possible to deter- 
reasons, rel- 
evant or irrelevant. which have weighed 
with the Central Government in taking 
its decision anc in stich a ease, the : 
Court may not be able fo pronounce 
whether the decision’ of ‘the Central 
Government’ is.. based on ‘irrelevant 
grounds. But: ordinarily the correspond- 
enée exchdnged ‘between the Central 
Government, the Chief Justice of the 
High Court, the State Government and 
the Chief Justice of Indig would throw 
light on the (question as to what are 
the reasons which have -~impelled the 
Central Government to ‘take any parti- 
cular decision ‘regarding ‘the continu- 
ance of an additional Judge. This cor- 
respondence would also show whether 


_the “full and detailed facts’ on which 


the decision of the Central Government 
is based: were placed before thé’ Chief © 
Justice’ of the High ` ‘Court, the State 
Government and the Chief Justice of 
India before they gave their opinion in 
the course of the . consultative process, - 
Of course if the ‘communication . be- 
tween the ` Central“ Government, the 
Chief Justice of the High Court, the 
State Government and the Chief Jus- 
tice of India has not “taken place by 
correspondence but has been the sub- 
ject ‘matter of only oral’ talk'or discis- 
sion, it would become’ impossible for 
the Court'to discover the reasons which 
have weighed with ‘the -Central Gov- 
3 decision not to 

additional Judge for a 
further: term,:. unless Of- ` course. the -. 


‘of . 
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Central, Government . chooses. fo dis- 
close such. reasons and it would also 
become, extremely diffieult. for -the 


Court to decide. whether the “full and. 
detailed facts’. on which. the. decision 
of the Central. Government is based. 
were placed before the other three con- 
stitutional authorities and there was 
ful] and effective . consultation as. re-. 
quired by Art.. 217. The Court would 
then have to depend only on such 
affidavits. as may: be 
and the task of the Court to as- 
certain the truth would be rendered ex- 
tremely delicate and. difficult, as it has 
been in the writ 
the transfer of Mr. Justice K. B.N. Singh, 
_ Chief Justice of Patna 
is not at all desirable that when the 


Chief Justice of the High Court or the- 


Chief Justice oi India has to communi- 


cate officially with the State Govern-. 
ment or the Central Government in re-. 


gard to a matter where he. is discharg- 
ing a constitutional] function,, such com- 
munication should be only by way -of 
oral talk or discussion unrecorded . ia 


tial that such communication must, as 
‘far as possible, be in writing, whether 
by way of. a note or by way of corres- 
pondence, The process: of. consultation, 

























cle 222, must be i 
so that if at any. point. of time a dis- 


the nature and content of such consul- 
tation, there must. be documentary evi- 
dence to resolve such dispute and an 
ugly situation should not arise where 
the -word of one constitutional auth- 
ority should. be pitted against the word 
f another and the 
called. upon to decide which of them -is 
telling. the truth. Oral talk or discus- 
sion may certainly take place between 
the Central, Government and any other 
_ required to be 


mediately either in a note.or in corres- 
pondence, Besides 
dispute or. controversy, the practice of 
having written 


care and. deliberation in expression of 
views..and considerably reduces the 
possibility. of improper or 


recommendations or unholy  confabula- 


: Union : of: India ånd- ‘others 


filed before it 


petitions challenging. 
High Court. It: 


writing, We think, it absolutely essen-. 


whether under Art. 217 or under Arti- 
evidenced in writing. 


Court should , be 


eliminating future. 
communication or. re-- 
cord of oral. discussion ensures greater. 
unjustified . 


tions or conspiracies, .which might , þe.. 
_ thidden under the ..veil of, secrecy... if. 
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there were ‘no. written record. ‘‘More- 
over, Such. a practice © would- tend -tol 
promote .opennessin society. which isj- 
the: hall-mark of -a> ‘demoeratic polity. 
It would. indeed. be ‘highly -regrettable 
if, instead of -following this. ‘healthy 


. practice of -having a -written’ record of 
. consultation, --the 


Centra] Government 
or the. Chief -Justice of the High Court 
or the. Chief. Justice .of India were 
tọ carry on the -consultation pro- 
céss' either on the ‘telephone or by per- 
sonal- ‘discussion ‘without retidering it. 
But: we: find that: fortunately in the 
present case, unlike K. B. N. Singh’s case 
which falls for determination in the 
second batch of writ petitions, thers 


- was correspondence. exchanged between 


the Law Minister, the Chief Justice of 
Delhi and the Chief Justice of India in 
regard . to the- continuance of S. N. 
Kumar and the question is whether this 
correspondence forms part of the ad- 
vice tendered. by the- Counci] of Min- 
istẹrs to the President so to. be pro- 
tected. against discloure. by reason of 
cl. (2) of Art. 74, 


59. The. . argument of ° the learned 
Solicitor General was this correspond- 
ence did not form - part of the advice 
tendered by the Council of Ministers to 
the President and he sought to support 
this argument by adopting the. follow- 
ing process of reasoning. He said that 
the Council of Ministers cannot advice 
the President to-appoint or not to ap- 
point an additional Judge for-a further 
term. without consulting the. Chief 
Justice of the High Court and the Chief 
Justice of India. It is: only after con- 
sulting them that appropriate advice 
can be tendered by the Council | of 
Ministers, to the President. When ad- 
vice is tendered by. the -Council of 
Ministers to the President, it-is open to 
the President. . under the Proviso to 
cl. (1) of Art. 74 not-to immediately 
accept such advice but to require the 
Council. of Ministers to reconsider the 
advice generally or . otherwise. If in a 


_ given. case the. President finds that ad- 


vice has been given by the Council of 
Ministers without consulting either the 
Chief Justice of. the High Court or the 
Chief Justice of India.or both or that 
there has been no ` full and effective . 
consultation with them as réquired by 
the Constitution, he may. and indeed he - 
must, send the case. back to the Coun- 
cil of Ministers and, require, them.to re- - 
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consider the advice after carrying out 
full and effective ¢onsultation with the 
Chief Justice of the High Court and 
the Chief Justice of India. Now how 
can the President satisfy himself in re- 
gard to the fulfilment of the constitu- 
tional] requirement of consultation with 
the Chief Justice of the High Court 
and the Chief Justice of India, unless 
the views expressed by the two Chief 
Justices are placed before him along with 
the advice tendered by the Council of 
Ministers. The exercise of the power of 
the President to appoint: or not to appoint 
an additional Judge is‘so integrally con- 
nected with the constitutional] require- 
ment of full and effective consultation 
_ with the Chief Justice of the High 
Court and the Chief Justice of India 
that at no stage can it be delinked from 
the views expressed by them on con- 
sultation and ıt would not be possible 
for. the President to exercise this execu- 
tive power in accordance with the con- 
stitution unless the views of the two 
Chief Justices are placed before him. 
On the basis of this reasoning and as.a 
logical consequence of it, argued the 
learned Solicitor General, the views of 
the Chief Justice of Delhi and the 
Chief Justice of India obtained .on con- 
sultation must be regarded as forming 
part of the advice tendered by the 
Council of Ministers to the President. 
The learned Solicitor General sought 
to draw support for his argument from 
the decision cf a Constitution’ Bench of 
this Court in the State of Punjab v. 
Sodhi Sukhdey Singh (1961) 2 SCR 
371: (AIR 1961 SC 493). We shall pre- 
sently refer to this decision but before 
we do so, iet us examine the argument 
of the learned Solicitor General on 
principle, 


60. There can be no doubt that the 
advice tendered by the Council of 
Ministers to the: President jis protected 
against judicial scrutiny by reason of 
cel, (2) of Art. 74. But can it be said 
that the views expressed by the Chief 
Justice of the High Court and the Chief 
Justice of India on consultation form 
part of the advice, The advice is given 
by the Council of Ministers after con- 
sultation with the Chief J ustice o of the 
High Court and the Chief Justice of 
India. The two Chief Justices are con- 
sulted on “full and identical facts” and 
their views are obtained and it is after 
considering those views that the Coun- 
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cil of Ministers arrives at its decision 
and tenders its advice to the President. 
The views expressed by the two Chief 
Justices precede the formation of the 
advice and merely because they are re- 
ferred. to in the advice which is ulti- 
mately: tendered by the Council of 
Ministers, they do not necessarily þe- 
come part of the .advice. What is pro- 
tected against disclosure under cl, (2) 
of Art. 74 is only the advice tendered 
by the Council of Ministers. The rea- 
sons which have weighed with the 
Council of Miristers in giving the ad- 
vice would certainly form part of the 


advice, as held by this Court 
in State of Rajasthan v. Union 
of India (1978) 1 SCR 1? 


(AIR 1977 SC 1361). Vide the observa- 
tions of Beg C. J. at p. 46 (of SCR): 
(at p. 1392 of AIR). Chandrachud J. 
(as he then was) at page 91 (of SCR): 
(at p..1420 of AIR) Fazal Ali, J. at pp. 120 
and 121 (of SCR): (at pp. 1440, 1441 of 


AIR) where all the three learned 
Judges took the view that by reason 
cl. (2) of Art. 74 the Court would be 


barred from inguiring into the grounds 
which might weigh with the Council 
Of Ministers in advising the President 
to issue a prociamation under Art. 356, 
because the grounds would form part 
of the advice tendered by the Council 
of Ministers, But the material.on: which 
the reasoning of the Council of Minis- 
ters is based and the advice is given 
cannot be said to form the part of 
advice, The point we are making may 
be illustrated by taking the analogy of 
a judgment given by a Court of Law. 
The judgment would undoubtedly be 
based on the evidence led before the 
Court and it would refer to such 
evidence and discuss it but on that ac- 
count can it be said that the evidence 
forms part of the Judgment? The judg- 
ment would consist only of the deci- 
sion and the reasons in support’ of it 
and the evidence on which the reason- 
ing and the decision are based would 
not be part of the judgment, Similarly 
the material on which the advice ten- 
dered by the Council of Ministers is 
based cannot be said to be part of the 
advice and the correspondence exchan- 
ged between the Law Minister, the 
Chief „Justice of Delhi and the Chief 
Justice of India which constituted the 
material forming the basis of the deci- 
sion of the Centra] Government must 


accordingly be held to be outside the 
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exclusionary rule enacted in cl. (2) of 
Art, 74. l 


Gi. We may now refer to the deci- 
sion of the Constitution Bench -of this 
Court in the State of Punjab v. Sodhi 
Sukhdev Singh (AIR 1961 SC 493) 
(supra) on which the greatest reliance 
was placed by the learned Solicitor 
General in support of his plea based on 
cl. (2) of Art, 74. The respondent who 
was the District and Sessions Judge in 
the erstwhile state of Pepsu was re- 
moved from service by an order dated 
7th April, 1953 passed by the President 
who was then in charge of the Admin- 
istration of the State. The respondent 
made a representation against the Order 
of removal which was considered by 
the Council of Ministers of the State as 
in the meantime the President's rule 
had come to an end and the Council of 
Ministers expressed its views in a Re- 
solution passed on 28th Sept, 1955, But 
before taking any action it invited the 
Report of the Public Service Commis- 
sion, On receipt of the Report of the 
Public Service Commission the Council 
of Ministers considered the matter 
again and ultimately on llth Aug. 1956 
it reached ihe final conclusion against 
the respondent and in accordance with 
the conclusion, the Order was passed to 
the effect that the respondent must be 
re-employead on some suitable post, The 
respondent thereupon instituted a suit 
against the successor State of Punjab 
for a declaration that his removal from 
service was illegal and in that suit he 
filed an application for the production 
of certain documents which included 
inter alia the proceedings of the Coun- 
cil of Mimsters dated 28th Sept, 1955 
and 11th Aug. 1956 and the Report of 
the Public Service Commission. The 
State objected to the production of 
these documents and ultimately the 
matter came before this Court, Gajen- 
dragadkar, J. (as he then was) speak- 
ing on behalf of the majority of the 
Court upheld the claim of privilege put 
forward on behalf of the State and so 
far as the Report of the Public Service 
Commission was concerned, the learned 
Judge held that it was protected against 
disclosure both under cl. (3) of Art. 163 
and Sec. JZg oi the Indian Evidence 
Act, We are at present concerned only 
with the claim for protection under 
el. (3) of Art. 163 because that is an 
Article which corresponds to cl. (2) of 
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Art, 74 in so far as advice by the Coun- 
cil of Minisiers to the Governor js con- 
cerned, The learned Judge speaking on 
behalf of the majority, accorded pro- 
tection to the report of the Publie Ser- 
vice Commission under cl. (3) of Arti- 
cle 163 on the ground that it formed 
part of the advice tendered by the 
Council of Ministers to the Rajpramukh. 
This view taken by the majority does 
appear prisa fécle to support the con- 
tention of the learned Solicitor Gene- 
ral, but we do not think we can uphold 
the claim for protection put forward 
by the learned Solicitor General by ad- 
opting a process of analogica] reason- 
ing from the majority view in this de- 
cision, In ihe first place, we do not 
know whai were the circumstances in 
which the majority Judges came to re- 
gard the report of the Public Service 
Commission as forming part of the ad- 
vice tendered to the Rajpramukh, There 
is no reasoning in the judgment of the 
learned Judge showing as to why the 
majority held that the” report of the 
Public Service. Commission fell within 
the terms of ci, (3) of Art. 163. The 
learned Judge has merely set out his 
ipse dixit, without any reasons at all, 
Saying in just cne sentence, “The same 
observation falls to be made in regard 
to the advice tendered by the Public 
Service Commission to the Council of 
Ministers.” It is elementary that what 
is binding on the court in a subsequent 
case it not the conclusion arrived at in 
a previous decision but the ratio of 
that decision, for it is the ratio which 
binds as a precedent and not the conclu- 
sion, Secondly, we may point out that 
we find it aifficult to accept the view 
taken by tke majority in this case, We 
are unable to appreciate how the report 
of the Public Service Commission which 
merely formed the material on the basis 
of which the Council of Ministers came 
to its decision as recorded in the pro- 
ceedings dated lith Aug. 1956 could be 
said to form part of the advice tendered 
by the Council of Ministers to the Raj- 
pramukh. We do not think the learned 
Solicitor General can invoke the aid 
of this decision in support of his claim 
for protection under cl. (2) of Art. 74. 


62. That takes us to the next ques- 
tion whether the correspondence ex- 
changed between the Law Minister, the 
Chief Justice of Delhi and the Chief 
Justice of. India is protected from dis- 


" law.” 


>- -a` meaning which ‘will 
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closure under any. other. proyision,.; of , 
We do -not have in India any, com> 
.. Mon law protection under: the.-label. 08: ; 
“Crown Privilege”! as’ w “was”: “knówn ` a 
‘decade ago and now ~ called ‘ “Public - 
‘interest’ immunity”: ‘as' there is ‘in ‘'‘Eng- 
land. . and “the only provision’ 6f law 
under which ‘such  immmutiity’ can ‘be 
claimed is.S. 123 of the Indian’ Evidence . 
Act and. therefore, it is ‘this provision 
which we must now turn to ‘consider. 
.But, before we do so; wé, would like 
to indicate the socio-political, back- 
ground in the contéxt of which this’ sec- 
tion has to be interpreted.: It is true 
that this section was ‘enacted |in‘ “the 
second half of the last céntury but its 
meaning and content cannot: 
Static, The interpretation «of ‘every 
statutory provision must keep ‘pace’ with 
changing. concepts atid’ ‘values .arid ‘vit 
must, to the extent:to which its langu- - 


age permits or rather does not: prohibit, - 


suffer adjustments through judicial in- 
‘terpretation so as to accord’ with! ‘the ° 
requirements of the fast - changing’ soci- 
ety- which is ‘undergoing - rapid ‘+ “social 
and ` economic transformatión. 
. language of a ‘statutory: provision.: is not 
a static vehiclė `of ideds and” concepts 
and. -as ideas :and concepts: : ‘change,’ -as 
they are bound to do in’ a country: like 


` ours with the establishment of a: de- 
mocratic structure based ‘on’: egalitarian ` 


values and -` agressive’ developmental 
strategies, so must the meaning and 
content of the statutory ‘provision: under- 
So a change. It is elementary that -law 
_does not operate in a vacuum.: It is 
not an. antique to be taken down, dust- 
ed, admired and put back on: the shelf. 
„but, rather it is a powerful, , 
fashioned by. society for. the _ purpose 
of adjusting conflicts and tensions which 
arise by reason of clash between ‘con- 
flicting interests. It is therefore ` in- 
tended to serve a social. purpose and 


it cannot be interpreted without taking 


into account the social. . economic 


trey 


political setting in which it is intend- 


It is here. that the J udge 


ener 


ed ‘to operate. 
-is ‘called. 
function. 


He has to inject flesh. and 


blood in the. dry skeleton : provided by. 


legislature and by a process - of 


. the 
‘interpretation, i 


dynamic 
harmonise. ~ -the 
Jaw: with the prevailing . ‘concepts .. 
‘valués ‘and make it an effective instru= 


ment for’ delivery ` of justice. ` 


= Thè 


‘and 
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“remain . 


instrument 


upon to perform -a: creative - , 


invest - it. with ; 


We- heed ` 
` not therefore he’ ‘obsessed with: the. “fact: 


i decades; : A apo. 


- mocratic form of Government. 


‘account. ‘for’ théir ‘conduct. . 


ALR- 


a that. $..:128 ‘is ‘a :statutery: provision - of 
- old. vintage, of that’ it--has beef: -inter- 
- preted fin “a particular manner some: two. - 
- Tt is. not. as if- it. has 
ance spoken... and. then turned. into muted 
, silence... ;It is- an instrument which: can 


. Speak. again and in a different: voice tin 
the content: of a different milieu: 
: Ms -therefore try to 


Tet 
understand’ what 
:MOice -this. ‘statutory provision:: speaks: 
: today in. a democratic society: wedded 
ito the basic: values:: a in: the 
Constitution. e g Ti , ve ht 


‘Now it is obvious from, ‘the Gon- 
stitution that we ‘have adopted. a ..de- 
Where. 
a society has chosen to accept democ- 
- tacy as its cr eedal faith, - it isi. elemen- 
tary ‘that the citizens ought: to know. 
what their ‘government : is doing. The 
“citizens: have a right to decide. by whom 
and. by what, rules, they. shall be govern- 
ed and | they ' are entitled to call on 
‘those | who, _ govern. on. their behalf to 
No democ- 


"ratie ‘government. ean survive. without 
‘aéeountability. and- the- basic -postulate 
‘of, Accountability- is, that the ` -people 


‘should’ have information about thè func- 
tioning ` of ‘the government, - Tt ,:is only 
if people know. how .. government. ‘is 
-dutictioning that -thèy .can fulfil the role 
which: -democracy ‘assigns -to them and 
make ‘democracy a really effective par- 
ticipatory democracy. Knowledge” 
said. J ames Madison, “will for ever gove 
ern.. ignorance, and a . people who. mean 
to ‘be. their. own governors. must.. arm- 
themselves, with the power knowledge: 
gives, A popular. government: without 
popular information -or the means. “of 
obtaining it, is. but.a prologue to. a farce. 
or tragedy. or perhaps both.” The. cith 
zens” right to „know. the facts, the’ true 
facts, about. the » administration of the 
‘country . is ‘thus. one. of .the pillars: of “a 
democratic State... _And.-that is: why: the: 
demand for openness in the government 
is increasingly `.. Sewanee in: different- 
parts of the. world, Sota oats 
_ 64... The. demand’ for openness in ‘ithe! 
government is based‘ principally. on. two, 
-reasons., It is now: widely accepted that’ 
democracy: does -not consist merely = fri 
‘people - ‘exercising :. -their ` franchise once 
in-five -years to cheose- their’ rulés and,’ i 


once “the -pote ‘ise “east, ‘then’ retiring’ ‘in 


passivity“ aiid: üt” ‘takitig. + "any ‘interest 
in ‘the ‘government... Today- it is common 
ground- that : . -dettiocracy’ «hag iai morè` 
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positive’ -content: and : 
has: to: ‘be -= continuous, and: pervasive. 
-not -only cast: intelligent: «- 


 yoteg:-but ‘should also. exercise. ‘sound 


judgment on the conduct of the .govern-. 
ment: and the merits of public policies,- 


so that . democracy.. does . not ` remain 
.merely.a sporadic exercise in voting but 


. becomes a continuous ‘process of govern- . 


-ment—an attitude and habit of mind. 
But this: important role people can ful- 
fil in a democracy only if if is an open 
government. where there is full access 
to information’ in regard to the function- 
‘ing’ Of: -the government, 


65. There is also in every. democracy 
a certain amount of public suspicion 
and distrust of government, varying 
_ of course’ from time to time according 
to its performance, which prompts peo- 
ple to insist upon maximum exposure 
Of its functioning. It is axiomatic that 
every action of the government must 
be ‘actuated by public interest but eyen 
so. we. find cases, though. not many, 
Where governmental. action is taken not 
: for ‘public good’ but for personal gain 
or other ` extraneous . considerations, 
Sometimes governmental action is in- 
fluenced by political and other motiva- 


tions and’ pressures and at times; there 


are also instances of misuse or ‘abuse of 
authority on the part of the executive. 
Now; if secrecy were to be observed in 
the: functioning of government and the 


processes of government were to be kept. 


hidden from public scrutiny, it would 
tend to promote and encourage oppres- 
sion, corruption: and misuse or abuse of 
authority, for it would all be shrouded 
in the veil of secrecy without any pub- 
lic. accountability. -But if there is an 
open government with means of infor- 
mation available to’ the public. 


tioning of government and it would 


help to ‘assure the . ‘people a better and. 


more efficient.’ ‘administration, There 


can be little’ doubt that’ 


.|surest means of achieving a clean and 
healthy . administration, It. 
` truly.. said that. an - open ‘government is. 
clean government. and a powerful 
. Safeguard against political and . admi- 
. nistrative. aberration -and inefficiency. 

. 66. The . Franks Committee of the 
United Kingdom ' _ also: observed’ to, the 
same, effect, .while. pleading for’ ‘an ‘open: 
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govermmient, He 

a P. 12: es f K 
This. means inter. alia that people should + 
‘aad -rational ` 


7 its ' orchestration ` 


_ easy to ‘maintain secrecy. 
come into’ the’ open until it- chooses to 


‘contrary it must explain these 
_ it must provide the justification for them 
cand give. the facts both for and against 


“trust ‘of the. people. 


there | 
would be greater exposure. of the func- 


public. functionaries. 


exposure to - 
public gaze- and scrutiny is one of the- 


has been . 


` rate, have. no repercussion . 
| Security. ‘To cover with veil of secrecy 
the common. routine, business, is not in.. 
‘the’ interest of the public.” 
~ cah“ seldom“ be’ ‘legitimately: desired, It 
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ka in its report, at- í 


"A RTA EERE fads “it 
Tt: does not 


declare its’ settled intentions and de- 


‘mand support for them, A democratic 


government, - however, though. it must 


compete with these other types of or-, 


ganisation, has a task which. is compli- 
cated by its obligations to the. people. 


It needs the trust of the governed, It 


cannot use the plea of secrecy to hide 
from the people its basic aims. On the 
aims : 


a selected course of action. Now must 
such information be provided only 
at one level and through one means of 
communication? A government which 
pursues secret .aims, or which operates 
in greater secrecy than the . effective 


. conduct of its proper functions requires, 


or which turns information. services in- 
to. propaganda . agencies, wil] lose the 
It will be counter- 
ed by ill-informed and destructive ceri- 
ticism. Its . critics will try to break 
down all barriers erected to preserve 


‘secrecy, and they will disclose all that 


they can, by whatever means, discover. 
As a, result. matters will: be revealed 
when they ought to remain secret in 
the interests of the nation.” 
observations in the 
same strain by Mathew, J. in State of 
Uttar Pradesh v. Raj Narain, (1975) 3 
SCR 333 at p. 360: (AIR 1975 SC 865 
at p. 884}. i 

“In a. government of responsibility- 
like. ours,. where all the agents of the 
public must be . responsible for . their 


`” So also we find 


conduct, there cah be but few secrets, 


The people of this country have a right 
to know every. public act, everything, 
that is done in a public way, by their. 
‘They are entitled 
to know the particulars of every public 
transaction in all its bearing. The right 


-to know, .which is derived from. the 
concept of freedom of speech,. . though 
not absolute, is a factor which . should: 


make one wary, when secrecy. is claim- 
ẹd for transactions which can, at any - 
on public 


Such secrecy . 


~ 
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is generally desired for the purpose of 


parties and politics or personal self- 
interest or bureaucratic routine, The 


responsibility of officials to explain- and 
to justify their acts is the chief safe- 


guard against oppression and corrup~ 
tion.” . 
The need for an open government 


where there is access to information in 
regard to the functioning of government 
has been emphasised and. the argu- 
ments in support of it have been ably 
and succinctly summarised in the fol- 
lowing passage from the book of Dr. 
S. R. Maheshwari on “Open Govern- 
ment in India” at pages 95 and 96: 
“Administrative Indig puts the grea- 
test weight on keeping happening with- 
in its corridors secret, thereby denying 
the citizens access to information about 
them. l 
Such orientations produce deep con- 
tradictions in the larger socio-political 
system of the land which itself is in 
a state requiring nourishment and care. 
As the latter is stil] relatively new and 
in its infancy, its growth processes 
inevitably get retarded for want of in- 
formation about the Government, which 
means from the Government. Over- 
concealment of governmental informa- 
tion creates a communication gap be- 


tween the governors and the governed, - 
beyond a point is- 


and its persistence 
apt to create an alienated citizenry. 
This makes democracy itself weak and 
insecure, Besides, secrecy renders ad- 
ministrative accountability | unenforce- 
able in an effective way and thus in- 
duces administrative behaviour which 
is apt to degenerate into arbitrariness 
and absolutism. This is not all. 
~ The Government, today. is called up- 
~on to make policies on an ever increas- 
ing range of subjects, and many of 
these policies must necessarily impinge 
on the lives of the citizens. It may 
sometimes happen that the data made 
available to the policymakers is of a 
selective nature, and-even the policy- 
makers and their advisers may deli- 
berately suppress certain view points 
and favour others. Such bureaucratic 
habits get encouragement in an environ~ 
ment of secrecy; and openness in gov- 
emmental] work is possibly the only 
effective corrective to it, also raising, 
in the process, the quality of decision 
making, Besides, openness has an edu- 
cational role inasmuch as citizens are 


-less than goodwill for 


A.B. 


enabled to acquire a fuller view of the 
prog and cons of matters of major im- 
portance, which naturally helps in 
building informed public opinion, no 
the Govern- 
ment,” 


This is the new democratic culture of 


an open society towards which every 
libera] democracy is moving and our 
country should be no exception. The 


concept of an open government is the 
direct emanation from the right to 
know which seems to be implicit in the 


right of free speech and expression 
guaranteed under Article 19 (1) (a). 
Therefore, disclosure of information 
in regard to the functioning 


of Government must be the rule and 
Secrecy an exception justified only 
where the strictest requirement of pub- 
He interest so demands. The approach 
of the court must be to attenuate the 
area of secrecy as much as possible con- 
sistently with the requirement of pub- 
lic interest, bearing in mind all the 
time that disclosure also serves an im- 
portant aspect of public interest, It is 
in the context of this background that 
we must proceed to interpret S. 123 of 
the Indian Evidence Act, 

67. We might begin by reproducing 
S. 123 which reads as follows: 

“Section 123: Evidence as to affairs 
of State — No one shall be permitted 
to give any evidence derived from un- 
published official records relating to 
any affairs of State, except with the 
permission of the officer at the head of 
the department concerned, who shall 
give or withhold such permission as he 
thinks fit.” 

It is also necessary for arriving at a 
proper interpretation of S. 123 to refer 
to S. 162 which Says: 

“Section 162. Production of docu» 
ments — A witness summoned to pro- 
duce a document shall, if it is in his 
possession or power, bring it to. court, 
notwithstanding any objection which 
there may be to its production or to its 
admissibility. The validity of any such 
objection shall be decided on by the 
court, 

The court, if if sees fit, may inspect 
the document, unless it refers to mat- 
ters of State, or take other evidence to 
enable it to determine on its admissibi- 
hity, 

Translation of documents — If for 
such a purpose it is necessary to cause 


*, 
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any document to be translated, the 
court may, if it thinks fit, direct the 
translator to keep the contents secret, 
unless the document is to be given in 
evidence and if the interpreter 
disobeys such directions, he shail 
be held to have committed an offence 
under Sec. 166 of the Indian Penal 
Code, 1860 (45 of 4860).” 
These two sections came up for con= 
sideration for the first time before this 
Court in State of Punjab v. Sodhi 
Sukhdey Singh (AIR 1961 SC 493) 
(supra), Gajendragadkar, J. (as he 
then was), speaking on behalf of him- 
self, Sinha, C, J. and Wanchoo, J, point- 
ed out that the principle behind the 
exclusionary rule enacted in S. 123 is 
that a document should not be allowed 
to be produced in court if such produc- 
tion would cause injury to public in- 
terest and where a conflict arises þe- 
tween public interest in non-disclosure 
and private interest in disclosure, the 
latter must yield to the former, The 
learned Judge emphasized that though 
S. 123 does not expressly refer to in- 
jury to public interest, that principle 
is obviously implicit in it and indeed 
it is the sole foundation and proceeded 
to add that even though administration 
of justice is a matter of very high pub- 
lic importance, if there is a real ‘“con-~ 
flict between public 
interest of an individual in a pending 
case, it may reluctantly have to be 
conceded that the interest of the indi- 
vidual cannot prevail over the public 
interest.” Now we agree with the learn« 
ed Judge that public interest lies at 
the foundation of the claim for protec- 
tion against disclosure enacted in S. 123 
and it seeks to prevent production of a 
document where such production would 
cause public injury but we do not think 
the learned Judge was right in observ~ 
ing that the interest which comes into 
conflict with the claim for non-disclosure 
is the private interest of the litigant in 
discloure, It is rather the public in- 
terest in fair administration of justice 
that comes into clash with the public 
interest sought to be protected by non~ 
disclosure and the court is called upon 
to balance these two aspects of public 
interest and decide which aspect pre- 
dominates. We shall have to discuss 
this problem of balancing different as- 
pect of public interest a little later, 
but in the meanwhile let us continue 
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with the examination of the decision in 
Sukhdey Singh’s case (supra), Gajendra- 
gadkar, J. (as he then was) after point- 
ing out that public interest was the sole 
foundation for the claim for protection 
under S, 123 proceeded to consider when 
a document can be said to be relating 
to “affairs of State” within the meaning 
of that section. The learned Judge ob- 


served that three different views are 
possible on this question. The first 
view is that documents relating to 


affairs of State are broadly divisible 
into two classes, one the disclosure of 
which will cause no injury to public in- 
terest and which may therefore be de- 
scribed as innocuous documents and the 
other the disclosure of which may cause 
injury to public interest and may there- 
fore be described as noxious documents; 
it is the head of the department who 
decides to which class the document 
in respect of which the claim for pro- 
tection against disclosure is made, be- 
longs; if he comes to the conclusion 
that the document is innocuous, he will 
give permission for its production: if, 
however, he comes to the conclusion 
that the document is noxious, he will 
withhold such permission: in any case 
the court does not. materially come in- 
to the picture, The second view is that 
documents relating to affairs of State 
should be confined only to the class of 
noxious documents and when a ques- - 
tion arises, it is for the court to deter- 
mine the character of the document and 
if necessary, to enquire whether its dis- 
closure would Jead to injury to public 
interest, The third view which does 
not accept either of the two extreme 
positions would be that the court can 
determine the character of the docu- 
ment and if it comes to the conclusion 
that the document belongs to the noxious 
class, if may leave it to the head of the 
department to decide whether its pro- 
‘duction should be permitted or not, for 
it is not the policy of S. 123 that in the 
case of every noxious document, the 
head of the department must always 
withhold permission, The learned 
Judge then proceeded to consider which 
of the three views represents the cor- 
rect legal position and for that pur- 
pose, turned to examine S. 162 and 
after discussing the true import of that 
section and holding that where an ob- 
jection to the disclosure of a document 
is raised under S. 123 on the ground 


that it relates to affairs of State, the 
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the purpose'-of .deciding.- the :. 
the: learned Judge- accepted. the: third... 
view as correct and... summarised his, 
conclusion in the- following words: . .:: 

“Thus our conclusion is. that . reading; 


Ss, 123 and 162 together: the - court: ean-.: 


'not-hold an: enquiry into -the possible in-, 
jury to public interest which may. result 

from the disclosure of. the document in: 
question, 
thority concerned to decide; but., the, 
Court is competent, and: indeed js: bound; 


to hold a preliminary. enquiry and der 


termine the validity ofthe © objections 
to its production, and that necessarily 
involves an. enquiry ino. the question as 
to whether the evidence relates to an 
affairs of State under §. 123 or not. 


In this enquiry the court has to deter- 
mine the character or class of the docu- 
ment, If it comes to the conclusion that 
the document does not relate to affairs: 
of State then it should’ reject the claim 
for privilege and direct its production. 
If it comes to the | conclusion that the. 
document relates. tó the affairs ot State, 
it should leave it to the head of the 
department to decide whether. he D 
permit its production or not.” 


The learned Judge thus took the ga: 
in no uncertain terms that.: doeuments - 
relating to affairs of State are docu- 
ments belonging: to the noxious class, 
that is, documents which by reason of 
their contents or the: class to which they 
belong, are such that -disclosure “may 
cause injury to public. interest. The 
learned: Judge agreed that it is for the 


court to determine whether a particular ~ 


document in respect of which. the claim 
for non-disclosure: is- made is a- doeu- 
ment relating to affairs of :‘the State 
Or in other words, it is a document 
falling within. the . noxious elass, 
but introduced a serious impediment in 
the way of the court making- such deter- 
mination by. -holding that the ` court 


cannot for this purpose inspect the docu- - 


ment or hold “an enquiry into the pos~ 
sible injury to public .interest . which 
may result from the. disclosure of the 
document.” . Now, if-the court has :no 
power to inspect the document, it is dif- 
ficult to understand. how the court can 
find, without conducting an enquiry as: 
regards the -possible effect. of.the- dis-- 
closure of the-document- upon public in- 
terest, that the document. is. one. relat~. 
ing to’ affairs: of -State;-‘as ex hypothesi: 
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' court cannot ‘inspect: the- daeument.;: for:: 
objection,. | 


- their character, their 


-That is a matter for: the au~. 


sible injury .:to public 
:: might result from their disclosure. 


. racter .that its disclosure 


that the disclosure of the 


7 A. LR: ; 


affairs. of State only if its disclosure 
will :cause:.injury to public interest. - It. 


‘might be that there. are certain. classes 


of : documents which are of- such a 
character. that even without inspecting 


‘them or conducting an enquiry, it might: 


be possible . to ‘say that by virtue: of 
disclosure would 
be injurious to public interest and 
therefore they are documents. relating 
to affairs of -State. But, there might be 
other documents . which donot fall 
within.. this . deseription -and yet . whose 
disclosure, might be injurious. to- public 
interest and in case of such documents 
it would not be possible for: the court 

without inspecting ‘them or at any -rate 
without holding an enquiry, to deter- 
mine whether their disclosure wotild be 
injurious to public. interest and they 


‘Should therefore be classified as docu- 
- ments 


‘rélating. to .. affairs of State. 
Even so, according to Gajendragadkar,- J.- 


_and;the other learned. Judges, the court 
can and must, determine whether such 
. documents relate to affairs - 


of State 
without. inspecting -them and without 
even holding an enquiry into the pos- 
interest ‘which 
The - 
view taken by Gajendragadkar, J, and 
the other learned. Judges’ in © Sodhi 
Sukhdey Singh’s case (AIR 1961 SC 493) 
(supra) thus runs into an inconsistency: 


. and ereates an illogical situation, 


68... There is also another infirmity 
from which the view taken in Sodhi.: 
Sukhdey Singh’s case (supra) suffers, 
Gajendragadkar, J, speaking on behalf 
of himself and the other learned Judges 
Observed that when an objection against . 
the -disclosure. of a document is raised . 
under S. 123, the court must- first deter- 


- mine the character of the document and 


‘conclusion that the 
document relates to affairs of- State, 
it should leave it to. the Head of the 
department. to decide whether he ‘should 
permit its production or not: Now eyen 
according to Gajendragadkar, J, . and 
the. other learned . Judges, a document 
can be. said to relate to affairs of State — 
only: if it is a document of such a cha- 
will: injure’ 
public..interest. and therefore the court 
would. have to, reach . the conclusion 
document 
will be injuridus to public ‘interest bë- 
fore ‘it’ can find that the document rées 


if it comes to the. 


-- atem to: affairs:.of State, i df~that bese; 
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it ig difficult to -understand, after~ -the 
court -has enquired into ' 
and come to .the- couelusion <- 


. jurioùs -tọ publie interest, . 


to: permit its . disclosure, 


be „injurious to public interést—a ques- 
tion.:already decided by the -court. ‘In 
other: words, if- injury to ‘public: inter- 
est. is the.foundation of this immunity 
from disclosure, when once the. court has 
inquired into the ‘question and. found 


that..the disclosure of- the document will - 
‘injure public interest and therefore ‘it is 


a document relating. to affairs'of State, 
it would in most cases - be- a futile 
exercise for the head - of the depart- 
ment ‘to consider and: decide: 


would -be : making ‘an enquiry into 
identical. question. There:may~be a‘ few 
rare cases..where in regard:to 4 docu- 
ment..which by reason of the: class’ to 
which it belongs 


view. that 
noxious class, its: disclosure would ` not 
be injurious to publie - interest - 
therefore allow it. to be disclosed, But; 
by and large, once the court has found 
that the document-is of such a character 
that’ its disclosure will cause injury to 
‘|public interest, it would be futile to 


leave it to the head of the department - 


to ‘decide whether he should permit: its 
production. or not. 
unable to. accept the decision in Sodhi 
Singh’s case (AIR 1961 SC 493) -(supra) 
as laying. down the correct: law on this 
point: The court would allow ‘the ob- 
jection if-it finds that the 
relates to affairs of State and its dis- 
closure would be injurious to publie in- 
terest, but on the other hand, if it reaches 
the::.conclusion: that -the document 
does ‘not. relate ` -to affairs. of State- or 
that: the. publie -interest does not’ com- 
pel .its non-disclosure or that the public 
‘interest in- the administration: of justice 
in the: particular © 
rides ‘all’ other. aspects: of publie jniterest, 
it will ‘overrule ‘the objection and order 
disclosure of ‘the. document, . The basie 
question. to::which ~ the 


` S. P Gupta-an@ others ‘i Union. of India and: others.: ' 


- therefore have to address.itself for the 
- the” objection: - 
that dis~ ` 
closure of.. the document: would te ‘in=- 
‘what ' pur- 
pose :would be served by~ xéserving to:'' 
the head. of the- department’ ‘the power‘ 
pecause the = 
question to be decided* by him. would: 
practically be .the. same, namely, whe- - 
ther ‘disclosure of the document would - 
-andi on that. aeeount, 


jection . against -disclosure 
- S, 123 ‘would always be with the court 


- that ‘it ‘relates to 


> whether: 
its disclosure should be permitted as he- 
the | 


may be regarded aš 
relating: to affairs of State, the ‘head of? 
the. :department may be able to'take the- 
- though it - belongs «to: thé: 


document, 


and- i 
. would. not -be difficult to decide 


of the départment ' 


We are -therefore `- documen 


document ° 


> minister or the 
“ment: 


case before ito ovyer= i 


- justice, 
‘ Vide observations of Lord Scarman m 
eourt::. would»: Burma * © - v,- 


purpose* of deciding the validity: of the 
objection- would: be whether the : docu- 
mënt relates: to ‘affairs of State or in 
other words,. it is of sueh a character 
that: its’ disclosure would be against the 


interest of the State or the public ser- 


vice- and: -if sop: whether the public > in- 
terest in its non-disclosure is so strong 


‘that it must prevail over the public in- 


terest: in the administration of justice 
it ‘should not be 
allowed; to. pe disclosed. The final deci- 
sion: in regard. -to the validity of an ob- 
raised ynder 


by: “reason of S. 162. 


69. Now an objection agais the 
disclosure of a document on the ground 
affairs of State may 
be made before the court either because 
it~ would be against the interest of the 
State or the public service to disclose 
its contents or because it belongs to a ` 
class of document which in the public 
interest, ought not to be disclosed, whe- 


. ther, or not” it would be harmful to dis- 


close the: contents of the particular 
‘Where immunity from dis- 
closure ‘is claimed on the ground that 


disclosure of -the contents of the docu- 


: ment. would be injurious to the ‘interest 


of the State or the publie service it 
the 
claim because it would almost invariab- 
ly be supported by an affidavit -made 
either by the Minister or by the head 
‘and if the Minister 
or the head of the department asserts 
that- to ‘disclose the contents of the 
-“would or might do to the 
nation or the public service a grave in- 
jury, the court will be slow to question - 
his opinion or to allow ‘any < interest, 
even that of justice, to prevail over 
it” unless there can -be shown to exist © 
some facter suggesting. either lack of 
good faith or an error of judgment or 
an error of law on the part of the 
head of the depart- 
But, even in such cases it is now 
well-settled that the court is not bound 
by the statement made by the minister 
or the head of the department in the 


affidavit and it retains the power to 
- balance the injury to`the State -or. the: 


publie service against the: risk. of: im- 
‘before reaching’ its decision. 


s Bank of” Englañd,. ’ 


S€. 257. 
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(1979) 3 All ER 700 at p. 732. But the 
Claim in the present case to withold dis- 
closure of the correspondence exchang- 
ed between the Law Minister, the Chief 
Justice of Dethi High Court and the 
Chief Justice of India in regard to con- 
tinuance of S. N. Kumar is not based 
on the ground that the contents of 
these particular documents are such 
that their disclosure would harm the 
national interest or the interest of pub- 
lic service. The claim put forward by 
the learned Solicitor General on behalf 
of the Union of India‘is that these docu- 
ments are entitled to immunity from 
disclosure because they belong to a 
class of documents which it would be 
against national interest or the interest 
of the judiciary to disclose. It is set- 
tled jaw, and it was so clearly recognis- 
ed in Raj Narain’s case (AIR 1975 SC 
865) (supra) that there may be classes 
of documents which publie interest 
requires should not be disclosed, no 
matter what the individual] documents 
in those classes may contain or in other 
words, the law - recognises that there 
may be classes of documents which in 
the public interest should be . immune 
from disclosure, There is one such 
class of documents which for years has 
been recognised by the law as entitled 
in the public interest to be protected 
against disclosure and that class con- 
sists of documents which it is really 
necessary for the proper functioning of 
the public service to withhold from dis- 
closure, The documents falling within 
this class are granted immunity from 
disclosure not because of their contents 
but because of the class to which they 
belong. This class includes 
minutes, minutes of discussions between 
heads of departments, high level inter- 
departmenta] communications and dis- 
patches from ambassadors abroad (vide: 
Conway v. Rimmer, 1968 AC 910 at pp. 
952, 973, 979, 987 and 993 and Reg v. 
Lewes J. K. Ex parte Home Secy., 
1973 AC 388 at p. 412). Papers brought 
into existence for the purpose of pre- 
paring a submission to cabinet (vide 
Commonwealth Lanyon Property Ltd. 
v. Commonwealth, 129 LR 650) and in- 
deed any documents which relate to the 
framing of government policy at a high 
level (vide - Re Grosvenor Hotel, Lon- 
don). It would seem that according to 
the decision in Sodhi Sukhdev Singh’s 
ease (AIR 1961 SC 493) (supra) this class 
may also extend to “notes and minutes 
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made by the respective officers on the 
relevant files, information expressed or 
reports made and gist of official deci- 
sions reached” jn the course of deter- 
mination of questions of policy. Lord 
Reid in Conway v. Rimmer (supra) at 
page 952 proceeded also to include in 
this class tal} documents concerned 
with policy-making within departments 
including, it may be minutes and the 
like by quite junior officials and corres- 
pendence with outside bodies”. It is 
not necessary for us for the purpose of 


this case to consider what documents 
legitimately belong to this class So as 
to be entitled to immunity from dis- 


closure, irrespective of what they contain, 
But, it does appear that canbinet papers, 
minutes of discussions of heads of de- 
partments and high level documents 
relating to the inner working of the 
government machine or Concerned with 
the framing of government policies þe- 
long to this class which in the public 
interest must be regarded as protected. 
against disclosure. 

70. Now, one reason that is tradi- 
tionally given for the protection of 
documents of this class is that proper 
decisions can be made at high levels of 
government only if there is complete 
freedom and candour in stating facts, 
tendering advice and exchanging views 
and opinions and the possibility that 
documents might ultimately be publish- 
ed might affect the frankness and can- 
dour of those preparing them. This 
reason based on the need for frankness 
and candour, though suggested by some 
Judges, has not found universal accep- 
tance, In Conway v. Rimmer (1968 AC 
910) (supra) Lord Reid dismissed the 
*candour argument” summarily at page 
952 and Lord Upjohn pointed out at 
page 993 that immunity of this class of 
documents against disclosure has no- 
thing whatever to do with candour or 
uninhibited freedom of expression”, for 
it is not possible to believe “that any 
minister or any high level military or 
civil servant would feel in the least 
degree inhibited in expressing his 
honest views in the course of his duty 
on some subject, such as even the per- 
sonal qualifications and delinquencies, of 
some colleague, by the thought that his 
observation might one day see the light 
of day.” Lord Morries of Borth-Y-Gest 
also said in the same case at page 957: 

Sin many decided cases there have 
been references to a suggestion that, if 
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there were knowledge that certain docu~ 
ments (for example reports) might in 
some circumstances be seen by eyes for 
which they were never intended, the re- 
sult would be that in the making of 
Similar documents in the future cand- 
our would be lacking. Here is a sug- 
gestion of doubtful validity. Would the 
knowledge that there was a remote 
chance of possible enforced production 
really affect candour? If there was 
knowledge that it was conceivably pos- 
Sible that some person might himself see 
a report which was written about him, 
it might well be that candour on the 
part of the writer of the report would 
be encouraged rather than frustrated.” 
Lord Radcliffe also remarked in Glasgow 
Corporation v, Central Land Board, 
1956 SC (HL) 1 at p. 20 that he would 
have supposed Crown servants fo be 
“made of sterner stuff’, a view shared 
by Harmen L. J. in the Grosvenor 
Hotel case at page 1255. Lord Salmon 
too rejected the “candour theory” in 
Reg v. Lewes Justices: Ex parte Secre- 
tary of State for Home Deptt, (1973 AC 
388) (supra) at p, 413 by referring to 
it as “the old fallacy” that “any official 
in the government service would be 
inhibited from writing frankly and pos- 
sibly at all unless he could be sure that 
nothing which he wrote could ever be 
exposed to the light of day’, The can- 
dour argument has also not prevailed 
with Judges and jurists in the United 
States and it is interesting to note what 
Raoul Berger while speaking about the 
immunity claimed by President Nixon 
against the demand for disclosure of the 
Watergate Tapes, says in his book “Ex~ 
ecutive Privilege’: A Constitutional 
Myth” at page 264; 


“Candid interchange” is yet another 
pretext for doubtful secrecy. It will 
not explain Mr. Nixon’s claim of blan- 
ket immunity for members of his White 
House staff on the basis of mere mem- 
bership without more; it will not justify 
Kleindienst’s assertion of immunity 
from congressional inquiry for two 
one-half million federal employees. It 
is merely another testimonial to 
greedy expansiveness of power, 
cOsts of which patently outweigh its 
benefits, As the latest branch in a line 
of illegitimate succession, it illustrates 
the excess bred by the claim of execu- 
tive privilege.” 
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We agree with these learned Judges 
that the need for candour and frankness 
cannot justify granting of complete im- 
munity against disclosure of documents 
of this class, but as pointed out by 
Gibbs A. C. J. in Sankey v. Whitlam 
(supra), it would not be altogether un- 
real to suppose “that in some matters 
at least communications between minis- 
ters and servants of the Crown may be 
more frank and candid if these concern- 
ed believe that they are protected from 
disclosure” because not all Crown ser- 
vants can be expected to be made of 
“sterner stuff’. The need for candour 
and frankness must therefore certainly 
be regarded as a factor to be taken 
into account in determining whether, 
on balance, the public interest lies in 
favour of disclosure or against it (vide: 
the. observations of Lord Denning in 
Neilson v. Lougharre, (1981) 1 All ER at 
P. 835. 


71. There was also one other reason 
suggested by Lord Reid in Conway v. 
Rimmer (1968 AC 910) (supra) for ac- 
cording protection against disclosure of 
documents belonging to this case: “To 
my mind”, said the learned Law Lord: 
“the most important reason is that such 
disclosure would ‘create or fan ill-in- 
formed or captious public or political 
criticism. The business of government 
is difficult enough as it is, and no gov- 
ernment could contemplate with equani- 
mity the inner workings of the govern- 
ment machine being exposed to the gaze 
of those ready to criticise without ad- 
equate knowledge of the background 
and perhaps with some axe to grind.” 
But this reason does not commend itself 
to us. The object of granting immunity 


to documents of this kind is to ensure 


the proper working of the government 
and not to protect the ministers and 
other government servants from eriti- 
cism however intemperate and unfairly 
based, Moreover, this reason can have 
little validity in a democratic 
society which believes in an open gov- 
ernment, It is only through exposure 
of its ‘functioning that a democratic 
government can hope to win the trust 
of the people, If full information is 
made available to the people and every 
action of the government is bona fide 
and actuated only by public interest. 
there need be no fear of ‘ill-informed 
or captious publie or politica] criticism”. 
But at the same time it must be conced- 
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(129 Commonwealth LR 650) (supra) 
Menzies J, agreed that there might be 
“very special circumstances” in which 
such documents might be examined. 
Lord Scarman also pointed out in the 
course of his speech in Burmah Oil v. 
Bank of England (1979-3 All ER 700) 
(supra) that he did not accept “that 
there are any classes of documents 
which, however harmless their content 
and however strong the requirement of 
justice, may never be disclosed until 
they are only of historical interest”. 
The learned Law Lord said and we are 
quoting here his exact words since they 
admirably express our own approach to 
the subject : 


“But, is the secrecy of the inner 
workings of the government machine so 
vital a public interest that it must pre- 
vail over even the most imperative de- 
mands of justice? If the contents of a 
document concern the national safety, 
affect diplomatic relations or relate to 
some state secret of high importance, I 
can understand an affirmative answer, 
But if they do not (and jt is not claim- 
ed in this case that they do), what is 
So important about secret government 
that it must be protected even at the 
price of injustice in our courts?” 

The reasons given for protection the 
secrecy of government at the level of 
policy making are two. The first is 
the need for candour in the advice of- 
fered to Ministers; the second is that 
disclosure ‘would create or fan ill-in- 
formed or captious publie or political 
criticism,’ Lord Reid in Conway v. 
Rimmer thought the second ‘the most 
important reason’. Indeed, he was in- 
clined to discount the candour argu- 
nent, l 

I think both reasons are factors legiti- 
mately to be put into the balance which 
has to be struck between the public in- 
terest in the proper functioning of the 
publie service (i.e. the executive arm of 
the government) and the public interest 
in the administration of justice, Some- 
times the publie service reasons will be 
decisive of the issue; but they should 
mever prevent the court from weighing 
them against the injury which would be 
Suffered in. the administration of justice 


if the document was not to be dis- 
closed.” 


‘The same view was expressed by Gibbs 


A, C. J. in Sankey v. Whitlam ata 
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where the learned acting Chief Justice 
said : 

“I consider that although there is a 
class of documents whose members are ; 
entitled to protection from disclosure 
irrespective of their contents, the pro- 
tection is not absolute, and it does not 
endure for ever. The fundamental and 
governing principle is that documents 
in the class may be withheld from pro- 
duction only when this is necessary in 
the public interest, In a particular 
case the court must balance the general 
desirability that documents of that kind 
should not be disclosed against the need . 
to produce them in the interests of 


justice. The court will of course exam- 
ine the question with special care, 
giving full weight to the reasons for 


preserving the secrecy of documents of 
this class, but it will not treat all such 
documents as entitled to the same mea-. 
Sure of protection — the extent of pro- 
tection required will depend to some 
extent on the general subject matter 
with which the documents are con- 
cerned.” 

There is nothing sacrosanct about the im- 
munity which is granted to. documents 
because they belong to a certain class. 
Class immunity is. not absolute or invio- 
lable in all circumstances. It is not a rule 
of law to be applied mechanically in all 
cases. The principle upon which class im- 
munity is founded is that it would be 
contrary to public interest to disclose 
documents belonging to that class, be- 
cause such disclosure would impair the 
proper functioning of the public service 
and this aspect of public interest which 
requires that justice shall not be denied 
to any one by withholding relevant evi- 
dence. This is a balancing task which has 
to be performed by the Court in all cases. 


.73. What should be the technology 
and methodology of this balancing task is 
a matter which we shall presently 
examine. But, before we do so, it is 
necessary to point out that class immu- 
nity is not confined merely to that class 
of documents in respect of which non- 
disclosure is really necessary for the pro- 
per functioning of the public service, 
though mostly it is in respect of docu- 
ments falling within this class that the 
claim for class immunity is usually made. 
There is also another class of documents 
which has always been recognised by the 
Court as entitled to the same immunity 


242 S.C. 


‘and that class consists of documents evi- 


a 


‘in personal terms. 


dencing the sources from which the police 
obtain information, Now we agree with 


the learned counsel on behalf of the peti- 


tioners that this immunity should not be 
lightly extended to any other class of 
documents, but, at the same time, bound- 
aries cannot be regarded as immutably 
fixed. The principle is that whenever it 
Is clearly contrary to the public interest 
for a document to be disclosed, then it 
is in law.immune from discolsure, If a 
new class comes into existence to which 
this principle applies, then that class 
would enjoy the same immunity, This is 
the basis on which in Reg. v, Lewes, JJ; 
Ex parte Home Secy,, (1973 AC 388) 


' (supra) the House of Lords extended this 


immunity to a new class of documents, 
namely, all such documents > as 
were supplied to the Gaming 
Board and related to the ‘‘charac- 
ter, reputation and financial standing...... 


as... 0f the applicant”, Lord Reid pointed 


out in that case that the claim for pro- 
tection made on behalf of the Gaming 
Board was not based on the contents of 
the particular letter of which disclosure 
was sought by the appellant, but it was 
“based on the fact that the Board cannot 
adequately perform their statutory duty 
unless they can preserve the confiden- 
tiality of all communications to them re- 
garding the character, reputation or an- 
tecedents of applicants for their consent”, 


_The learned Law Lord posited the. ques- 


tion for consideration in the following 
words: “Here the question is whether the 
withholding of this class of documents is 
really necessary to enable the Board ade- 
quately to perform its statutory duties” 
and proceeded to hold that “if there is 
not to be . very serious danger of . the 
Board being deprived of information es- 
sential for the proper performance of 
their task, there must be a general rule 
that they are not bound to produce any 
document which gives information to 
them about any applicant”, Lord Morris 
of Borth-Y-Gest also observed to the same 
effect at p. 405 of the Report: 

‘However honourable and public spi- 
rited a person might be, he would un- 
doubtedly feel somewhat inhibited in 


` the future if He found that as a result of 


his last response to a request for informa- 
tion he had himself become a defendant 
or an accused, The test, however, is not 
It rests upon a con- 
sideration of the necessities of the public 
service arising out of the rather special 
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duties and functions imposed and recog- 
nised by Parliament.” 

The House of Lords accordingly held that 
“ən balance the public interest clearly 
requires that documents of this kind 
should not be disclosed” and thus upheld 
the claim of immunity in respect of the 
letter which gave information to tke 
Gaming Board about the character, re- 
putation and antecedents. of the appel- 
lant, The question is whether immunity of 
this kind — what we have described as 
class immunity — should be extended to 
the class of documents consisting of cor- 


_respondence exchanged between the Law 


Minister or other high level functionary 
of the Central Government, the Chief 
Justice of the High Court and the Chief 
Justice of India in regard to appointment 
or non-appointment of a High Court or 
Supreme Court Judge, 


74. Now we may conveniently at this 
stage consider the question as to how a 
claim for immunity against disclosure 
should be raised under S, 123. It is neces- 
sary to repeat and re-emphasize that this 
claim of immunity can be justifiably 
made only, if it is felt that the disclosure 
of the document would be injurious to 
public interest, Where the State is a party 
to an action in which disclosure of a docu- 
ment is sought by the opposite party, it 1s 
possible that the decision to withhold the 
document may be influenced by the ap- 
prehension that such disclosure may ad- 
versely affect the head of the department 
or the department itself or the minister - 
or even the Government or that it may 
provoke public criticism or censure in 
the legislature or in the press, but it is 
essential that such considerations should 
be totally kept out in reaching the deci- 
sion whether or not to disclose the docu- 
ment. So also the effect of the document 
on the ‘ultimate course of the litigation 
whether its disclosure would hurt the 
State in its defence — should have no rel- 
evance in making a claim for immunity 
against disclosure, The sole and only con- 
sideration must be whether the disclosure 
of the document would be detrimental to 
public interest in the particular case be- 
fore the Court, It has therefore been held 
since long before Conway v. Rimmer (1968 
AC 910) (supra) was decided in England 
and since the decision ‘in Sodhi Sukhdev 
Singh’s case (AIR 1961 SC 493) (supra) 
in India that a claim for immunity agains? 
disclosure should be made by the minister 
who is the political head of the depart- 
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ment concerned or failing him, by the 
secretary of the department and the claim 
should always be made in the form of an 
affidavit, Where the affidavit is made by 
the secretary, the Court may In an ap- 
propriate case require an affidavit of the 
minister concerned, The affidavit should 
show that the document in question has 
been carefully read and considered and 
the person making the affidavit has form- 
ed the view that the document should not 
be disclosed either because of its actual 
contents or because of the class of docu- 
ments to which it belong, If in a given 
case no affidavit is filed or the affidavit 
filed is defective, the Court may give an 
opportunity to the State to file a proper 
affidavit, The reason is that the immunity 
against disclosure claimed under S, 123 
is not a privilege which can be waived by 
the State, It is an immunity which Is 
granted in order to protect public interest 
and therefore even if the State has not 
filed an affidavit or the affidavit filed is 
not satisfactory, the court cannot abdi- 
cate its duty of deciding whether the dis- 
closure of the document in question would 
be injurious to public interest and the 
document should not therefore be allow- 
ed to be disclosed, That is why in En- 
gland this immunity is no longer describ~ 
ed as “Crown Privilege” but is called 
“public interest immunity”, This aspect of 
the immunity was emphasized by Lord 
Reid in Reg v, Lewes Ex parte Home 
Secretary (1973 AC 388) (supra) where 
the learned Law Lord observed that the 
expression ‘Crown Privilege’ is wrong and 
may be misleading and there is no ques- 
tion of any privilege in the ordinary sense 
of the word, as the real question 1s whee 
ther the public interest requires that the 
document shall not be produced, Lord 
Simon of Glaisdale also pointed out in 
the same case; “Crown privilege is a mis= 
nomer and apt to be misleading, It refers 
to the rule that certain evidence is in- 
admissible on the ground that its adduc- 
tion would be contrary to the public in- 
terest eserse .. it is not a privilege which 
may be waived by the Crown or by any- 
one else”, It is therefore clear that if 
a document is entitled to immunity 
against disclosure, it~cannot be adduced 
in evidence by either party and even if 
neither of the parties claims such immu- 
nity, the Judge himself must take the ob- 
fection for the rule that the public in- 
terest must not be put in jeopardy by the 
disclosure of a document which would in- 


jure it, is one upon which the court 


La 
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should, if necessary, insist, even thougħ 
no objection has been taken by any party | 
or by any government department. In | 
Conway v, Rimmer (1968 AC 910) (supra) - 
Lord Reid said that it is the duty of the 
Court to prevent the disclosure of a 
document without the intervention of any 
minister, “if possible serious injury to the 
national interest is readily apparent”, In 
Reg v. Lewes Ex parte Home Secy,, (1973 
AC 388) (supra) Lord Simon of Glaisdale 
pointed out that even a litigant or a wit- 
ness may draw the attention of the Court 
to the nature of the document with a view 
to its being excluded, Since the immunity 
is founded on public interest, it is neces- 
sary that the court should have the power 
and the duty to prevent the disclosure of 
a document when it would be injurious 
to public interest to disclose it, even if 
the proper procedure for objection by 
or on behalf of the minister or the secre« 
tary has not been followed: The Court 
must intervene proprio motu if it appears 
that the public interest requires the docu- 
ment to be protected from disclosure, 


75. This being the correct legal posi- 
tion, it is immaterial whether in the pre- 
sent case appropriate affidavit claiming 
immunity was filed on behalf of the 
Union of India, The learned Attorney 
General sought to tender on an affidavit 
sworn by Burney, the then Secretary to 
the Home and Judiciary Department 
claiming immunity against disclosure in 
respect of the correspondence exchanged 
between the Law Minister, the Chief Jus- 
tice of Delhi High Court and the Chief 
Justice of India in regard to the non-ap-~ 


_pointment of S, N, Kumar but since the 


affidavit was sworn on 9-9-1981 and yet 
not tendered until 16-9-1981 even though 
the arguments had begun long back, we 
expressed our displeasure at the delay in 
filing the affidavit whereupon the learned 
Attorney General stated that he would 
not rely upon the affidavit, -Thereafter 
when the learned counsel for S, N, Kumar 
sought answers to certain querries in re- 
gard to this correspondence, the learned 
Attorney General filed an affidavit sworn 
by T, N. Chaturvedi, Secretary to the 
Home and Judiciary Department claiming 
protection against disclosure of this cor- 
respondence, strong objection was taken 
to the filing of this affidavit by the learn- 
ed counsel on behalf of the petitioners and . 

S. N, Kumar on the ground that the learn- -. 
ed Attorney General having made a state- © 

ment that he would not rely upon pre- 
vious affidavit, it was not competent and 
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- in any event not proper for the Union of 


India to file the affidavit of T, N, Chatur- 
vedi which was almost in the same terms 
as the previous affidavit, But we over- 
ruled this objection, because, as would 
be clear from what we have discussed 
above, even if no affidavit were filed ear- 
lier on behalf of the Union of India claim- 
ing immunity against disclosure, the 
Union of India could always file an affi- 
davit claiming such immunity at any 


_ stage before the claim for immunity was 
considered and decided by the court and 


once the claim for immunity was raised 
the court could also on its own direct the 
Union of India to file a proper affidavit. 


' if no such affidavit were already filed, 


$ 


We therefore took the affidavit of T. N, 
Chaturvedi on file and allowed the Union 
of India to rely upon it, We may point 
out that even if this affidavit had not been 
filed, the Court would still have had to 
consider on the basis of the other mate- 
rial before it including the nature of the 
correspondence whether its disclosure 


would be injurious to public interest and 


hence it should not be allowed to be dis- 
closed. 


76. We may also point out that we 
were invited to inspect for ourselves the 
correspondence exchanged between the 
Law Minister, the Chief Justice of Delhi 
High Court and the Chief Justice of India 
for the purpose of deciding whether that 
correspondence was entitled to immunity 
against disclosure. Now the view taken in 
Sodhi Sukhdev Singh’s case (AIR 1961 
SC 493) was that where an objection is 
raised against the disclosure of a docu- 


ment under S, 123, the Court has no. 


power to inspect the document under 
S. 162 for the purpose of deciding the ob- 
fection, But with the greatest respect 
to the learned Judges who decided that 
case, we do not think this view is cor- 
rect and in fact subsequent decisions of 
this Court seem to be against it, So far 
as English Law is concerned it is now 
well-settled as a result of the decision 
of the House of Lords in Conway v, 
Rimmer (1968 AC 910) (supra) that there 
is a residual power in the Court to in- 
spect the document. If the Court finds 
it necessary to do so for the purpose of 
deciding whether on balance the dis- 
closure of the document would cause 


greater injury to public interest than 
. its 
Rimmer (supra) at pages 953, 979, 981 and 


non-disclosure, Vide Conway V. 


993. This residual power of the Court 
to inspect the document has also been 
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recognised in Australian Law by the de- 
cision of the High Court of Australia in 
Sankey v, Whitlam (21 Aus. L. R. 505). 
We do not see any reason why under 
Indian Law the Court should be denied 
this residual power to inspect the docu- 
ment, It is true that under S. 162 the 
Court cannot inspect the document if it 


. relates to affairs of State, but this bar 


comes into operation only if the docu- 
ment is established to be one relating to 
affairs of State. If, however, there is 
any doubt whether the document does 
relate to affairs of State, the residual 
power which vests in the Court to inspect 
the document for the purpose of deter- 
mining whether the disclosure of the 
document would be injurious to public in- 
terest and the document is therefore one 
relating to affairs of State, is not exclud- 
ed by S. 162. This Court in fact held in 
no uncertain terms in Raj Narain’s case 
(AIR 1975 SC 865) (supra) where an ob- 
jection against the disclosure of the Blue 
Book was taken on behalf of the State 
under S. 123, that if the Court was not 
satisfied with the affidavit objecting to 
the disclosure of the document, the Court 
may inspect the document, Ray, C. J. 
observed at two places -while deal- 
ing with the objection against the dis- 
closure of the Blue Book under S. 123 
that “If the Court would yet like to 
satisfy itself, the Court may see the 
document. This will be the inspection of 
the document by the Court,” and “If the 
Court in spite of the affidavit wishes to 
inspect the document, the Court may do 
so.” Mathew, J. also pointed out that in 
Amarchand Butail v. Union of India AIR 
1964 SC 1658 this Court inspected the 
document in order to see whether it re- 
lated to affairs of State, There can there- 
fore, be no doubt that even where a 
claim for immunity against disclosure of 
a document is made under Section 123, 
the Court may in an appropriate case in- 
satisfy 
itself whether its disclosure would, in the 
particular case before it, be injurious to 
public interest and the claim for immuni- 
ty must therefore be upheld, Of course 


. this power of inspection is a power to be 


sparingly exercised, only if the Court is 
in doubt, after considering the affidavit, 
if any, filed by the minister or the secre- 
tary, the issues in the case and the re- 
levance of the document whose disclo- 
sure is sought. Since, in the present case, 
the affidavit of T. N. Chaturvedi claim- 


ing immunity against disclosure was 


1982 


made at a late stage of the proceedings 
and the claim for immunity was in res- 
pect of a new class of documents which 
has so far not come up for judicial con- 
sideration and we were in doubt, even 
after considering the affidavit, whether 
the correspondence whose disclosure was 
sought on behalf of the petitioners and 
S N. Kumar was of such a character 
that its disclosure would, on an overall 
view after weighing the two aspects of 
public interest referred to above, be in- 
jurious to public interest, we inspected 
the correspondence for ourselves for the 
purpose of deciding whether or not it 
should be ordered to be disclosed, 


77. Now as we have already pointed 
out above, it is for the court to decide 
the claim for immunity against disclo- 
sure made under S. 123 by weighing the 
competing aspects of public interest and 
deciding which, in the particular case 
before the court, predominates, The 
court is not bound by the affidavit made 
by the minister or the secretary be- 
cause the minister or the secretary, 
would be concerned primarily and almost 
exclusively with the assertion of the 
public interest which would be injured 
by the disclosure of the document and 
he would have very little concern, if at 
all, with ‘the public interest in the fair 
administration of justice and in fact he 

' would not be in a position to appreciate 
and assess the relative importance of the 
two competing public interest so as to be 
able to judge as to which in the parti- 
cular case before the Court should be 
allowed to prevent. What should be the 
relative weight to be attached to each 
aspect of public interest is a question 
which the court would be best qualified 
to decide and not the minister or the 
secretary. That is why in Conway v 
Rimmer (1968 AC 910) (supra) Lord Reid, 
while rejecting the notion that a minis- 
ter’s claim of immunity was conclusive, 
pointed out at page 943 that the minister 
who withholds production of a document 
has no duty to consider the degree. of 
public interest involved in a particular 
case in frustrating the due administra- 
tion of justice, it not mattering to the 
minister at all whether the result of 
withholding the document would merely 
be to deprive a litigant of some evidence 
on a minor issue in a case of little im- 
portance or on the other hand, to make 
it impossible to do justice in a case of 


the greatest ‘importance, The court 


S. P. Gupta and others v. Union of India and others 


S.C. 245 


would of course consider the affidavit : 
made by the minister or the secretary . 
and give it due weight and importance, | 
but ultimately it is the court which will | 
have to determine which aspect of . 
public interest must prevail and whether 
the claim for immunity against disclosure 
should be upheld or not, This was most 
felicitously expressed by Lord Radcliffe 
in the Scottish appeal of Glasgow Cor- 
poration v, Central Land Board (1956 SC 
(HL) 1) (supra) where the learned Law 

Lord said: i 


“The power reserved to the court 
is therefore a power to order production 
even though the public interest is to some ` 
extent affected prejudicially, This 
amounts to a recognition that more than 
one aspect of the public interest may have 
to be surveyed in reviewing the ques- 
tion whether a document which would be 
available to a party in a civil suit be- 
tween private parties is not to be avail- 
able to the party engaged in a suit with 
the Crown. The interests of government, 
for which the Minister should speak with 
full authority, do not exhaust the public 
interest. Another aspect of that interest 
is seen in the need that impartial justice 
should be done in the Courts of law, not 
least between citizen and Crown, and 
that a litigant who has a case to maintain 
should not be deprived of the means of 
its proper presentation by anything less 
than a weighty public reason. It does not 
seem to me unreasonable to expect that 
the court would be better qualified than 
minister to measure the importance of 
such principles in application to the par- 
ticular case that is before it, 


Mathew, J, also observed to the same 
effect in his concurring opinion in Raj 
Narain’s case (AIR 1975 SC 865 at p. 883) 
(supra): 


“The claim of the executive to exclude 
evidence is more likely to operate to sub- 
serve a partial interest, viewed exclusi- 
vely from a narrow departmental angle, 
It is impossible for it to see or give equal 
weight to another matter, namely, that 
justice should be done and seen to be 
done. When there are more aspects of 
public interest to be considered, the court 
will, with reference to the pending liti- 
gation, be in a better position to decide 
where the weight of public interest pre- 
dominates”, 

The court will therefore have to put in 
the ‘scales against the injury to pub- 
lic interest which may be caused by the 


epee 
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disclosure of the document, the likely 
- injury to the cause of injustice by 
non-disclosure and both will have to 
be assessed and weighed and it will have 
to be determined on which side the 

balance tilts, b 
: 78. Now obviously the weight of tha 

likely injury to the cause of justice will 
- vary according to the nature of the pro« 
ceeding in which the disclosure is sought, 
the relevance of the document and the 
degree of likelihood that the document 
will be of importance in the Nitigation, 
The particular nature of the proceeding 
and the importance of the document in 
the determination of the issues arising in 
it are vital considerations fo be taken into 
account in determining what are the rel- 
evant aspects of public interest which are 
to be weighed and what is the outcome 
of that weighing process, Perhaps the 
most striking example of the way in 
which the nature of the case will bear 
' upon the judicial process of weighing as- 
: pects of public interest is afforded by the 
well recognised rule that where a docu- 
ment is necessary to support the defence 
of an accused person whose liberty is at 
stake in a.criminal trial, it must be dis- 
closed whatever be the nature of the 
document,- because, as observed by. ` Lord 
Simon of Glaisdale in D, V. National 
- Sociéty for the Prevention of Cruelty to 
Children (1977) 2 WLR 201 (207) “the 
public interest that no innocent man 
should be convicted of crime is so power- 
ful that it outweighs the general public 
interest” which might be injured by the 
disclosure of the document, Lord Keith 
also emphasized the necessity of taking 


the particular nature of the proceeding. 


-into account in the balancing process, 
when he said in Glasgow Corporation v. 
` Central Land Board (1956 SC (HL) 1) 
(supra) that “everything must depend on 
the particular circumstances of the ease, 
It is impossible to lay down broad and 
general rules,” So also a Sankey wv 
Whitlam (supra) the High Court of Aus- 
tralia pointed out that the character of 
the proceeding-in which the claim for 
immunity against disclosure is raised and 
the importance of the document in the 
determination of the issues arising in the 
proceeding are of extreme relevance in 
deciding which way: the balance of pub- 
ic interest lies, There, the, question was 
whether in a proceeding alleging offences 
against Mr. Whitlam, a former Prime 
Minister -and others, certain papers and 
_ documents which were relevant ko 
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tha _ issues arising in the pros 
ceeding were entitled to public ` interes@ 
immunity So as to be protected against 
disclosure, The High Court of Australia 
negatived the claim for immunity and in 
the course of his judgment, Stephen, J, 
Said the greatest stress on the character 
of the proceeding and pointed out its 


“a 


triple significance in the determination 


of the claims 


_ “First, it makes it very likely that, for 
the prosecution to be successful, its evi~ 
dence must include documents of a class 
hitherto regarded as undoubtedly the 
subject of Crown privilege, But then to 
accord privilege to such documents as a 
matter of course is to come close to con< 
ferrmg immunity from conviction upon 
those who may occupy or may have oc- 
cupied high offices of State if proceeded. 
against in relation to their conduct in 
those offices, Those in whom resides the 


power ultimately to decide whether or 


not to claim privilege will in fact ba ex~« 
ercising a far more potent power: by a 
decision to claim privilege dismissal of 
the charge will be well-nigh ensured, 
Secondly, and assuming for the moment 
that there should prove to be any sub- 
stance in the present charges, their charac« 
ter must raise doubts about the reasons 
customarily given as justifying a claim 
to Crown privilege for classes of docu- 
ments, being the reasons in fact relied 
upon in this case, Those reasons, the 
need to safeguard the proper functioning 
of the executive arm of government and 


of the public service, seem curiously in- . 


appropriate when to uphold the claim 
is to prevent successful prosecution of the 


charged is itself the 
functioning of that very arm of govern- 
ment and of the public service which 
assists it, Thirdly, the high offices which 
were occupied by those charged and the 
nature of the conspiracies sought to be 
attributed tọ them in those offices musé 
make it a matter of more than | usual 
public interest thaf in the disposition of 
the charges the course of justice be in no 
way unnecessarily impeded. For ` such 
charges to have remained pending and 


‘¢harges; inappropriate because what is | 
grossly improper . 


unresolved for as long as they have is . 


bad enough; if they are now to be mef 
with a claim to Crown privilege, invok< 


ed for the protection of thé proper funcs | 


tioning of the executive 
some high degree of public interest for 
non-disclosure should be. shown before 


government, - 


i 
‘ 


the privilege should ba accorded.” ——- ' s 
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The nature of the proceeding in which 
the claim for immunity arose was re- 
. garded as an umportant factor influencing 
the decision of the Court in rejecting the 
claim and ordering production of the 
documents, It would thus seem clear that 
in the weighing process which the court 
has to perform im order to decide which 
of the two aspects of public interest 
should be given predominance, the 
character of the proceeding, the issues 
arising in it and the likely effect of the 
documents on the determination of the 
issues must form vital considerations, for 
they would affect the relative weight to 
. be given to each of the respective aspects 


of public interest when placed in. the. 


Scales, >. be ; 4 


79. Bearing these observations in 
mind, we must now proceed to examine 
the claim for immunity agains; disclosure 
in respect of the correspondence between 
the Law Minister, the Chief Justice of 
Delhi High-Court and the Chief Justice of 
India in regard to non-appointment of 
5. N, Kumar, It was a class immunity 
- which was claimed in respect of this cor- 
respondence and the protected class was 
- said to consist of correspondence between 

the Law Minister or other high level 
functionary: of the Central Government 
the Chief Justice of the High Court, the 
Chief Minister or the Law Minister of 
the State Government and the Chief Jus- 
tice of India in regard to appointment or 
non-appointment of a High Court Judge 
or a Supreme Court Judge or transfer of 
a High Court Judge and the notings made 
by these constitutional functionaries in 
that behalf. The argument was that the 
documents belonging to this class are 
immune from disclosure, irrespective of 
their contents, because it is in national in- 
terest and also necessary for maintaining 
the dignity of the judiciary and preserv- 
ing the confidence of the people in tha 
integrity of the judicial process that docu- 
ments belonging to this class should be 
withheld from disclosure. Now there are 
a few prefatory remarks we would like 
to make before embarking upon an exam- 
ination of this argument, In the first place, 
‘it is necessary to bear in mind that the 
burden of establishing a claim for class 
immunity is very heavy on the . person 
making the claim, Lord Reid pointed out in 
Reg. v. Lewes Justices, Ex Parte Home 
Secy. (1973 AC 388) (supra) that the spee- 
ches in Conway v. Rimmer (1968 AC 910) 
(supra) made it clear that thereis a heavy 
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burden of proof on any authority which 
makes a claim for class immunity, The 
claim for class immunity is an extra- 
ordinary claim because it is based not 
upon the contents of the document in 
question but upon its membership of a 
class whatever be its contents and there- 
fore the court should be very slow in 
upholding such a broad claim which is 
contradictory, if not destructive, of the 
concept of open government, Secondly, 
it is true, as pointed out earlier, that 
classes of documents to which the im- 
munity may be accorded are not closed 
and in the life of a fast changing society 
rapidly growing and developing under the 
impact of vast scientific and technological 
advances new class or classes of docu- 
ments may come into existence to which 
the immunity may have to be granted in 
public interest, but that should only be 
as a highly exceptional measure, It is only 
under the severest compulsion of the re- 
quirement of public interest that the court 
may extend the immunity to any other 
class or classes of documents and in the 
context of our commitment to an open 
government with the concommitant 
right of the citizen to know what is 
happening in the government, the court 
should be reluctant to expand the classes 
of documents to which immunity may. be 
granted, The court must on the contrary 
‘move in the direction of attenuating the 
protected class or classes of documents, 
because by and large secrecy is the 
badge of an authoritarian government, 
We may point out once again, though it 
be at the cost of repetition, that even in 
regard to documents belonging to the 
class which has been judicially recognis- 
ed as entitled to immunity, the law must 
now be taken to be well-settled that the 
immunity is not absolute, The public in- 
terest in non-disclosure of a document 
belonging to this class may in an appro- 
priate case yield to the public interest 
that in the administration of justice, the 
court should have the fullest possible ac- 
cess to every relevant document and in 
that event, the document would be liable 
to be disclosed even though it belongs to 
the protected class, The executive cannot 
by merely invoking the scriptural formula 
of class immunity defeat the cause of 
justice by withholding a document which 
is essential to do justice between the par- 
ties, for otherwise the doctrine of class 
immunity would become a frightful 
weapon in the hands of the executive for 
burying its mistakes, covering up its 
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its corruption, Every claim for immunity 
in respect of a document, whatever be 
the ground on which the immunity is 
claimed and whatever be the nature 
the document, must stand scrutiny of the 
court with reference to one and only one 
test, namely, what does publie interest 


require — disclosure or non-disclosure, 


The doctrine of class immunity is there- 
fore no longer impregnable; it does ‘not 
any more deny judicial scrutiny, it is no 
more a mantra to which the court pays 
obeisance. Whenever class immunity is 
claimed in respect of a document, the 
Court has to weigh in the scales the one 


‘aspect of public interest which requires 


that the document should not be disclosed 


, against the other that the court in per- 
forming its functions should not be deni- 


ed access to relevant document and decide 
which way the balance lies, And this 
exercise has to be performed in the con- 
text of the democratic ideal of an open 
government, ` 


80. If we approach the problem before 
us in the light of these observations, it 


- will be clear that the class of documents 


consisting of the correspondence ex- 
changed between the Law Minister or 
other high level functionary of the Cent- 
ral Government, the Chief Justice of the 


‘ High Court, the State Government and the . 


Chief Justice of India in regard to ap- 
pointment or non-appointment of a High 
Court Judge or Supreme Court Judge 
or the transfer of a High Court Judge 


and the notes made by these constitutional . 


functionaries in that behalf cannot be 
regarded as a protected class entitled to 


: Immunity against disclosure. It is undoub- 


tedly true that appointment or non-ap- 


: pointment of a High Court Judge or a 


Supreme Court Judge and transfer of a 
High Court Judge are extremely import- 
ant matters affecting the quality and effi- 
ciency of the judicial institution and it is 


. therefore absolutely essential that the 


various constitutional functionaries con- 
cerned with these matters should be able 


‘to freely and frankly express their views 


in regard to these matters, But we do not 


: think that the candour and frankness 


ef these constitutional functionaries in 
expressing their views would be affected 
if they felt that the correspondence ex- 
changed between them would be liable to 


- be disclosed in a subsequent judicial pro- 
ceeding. The constitutional functionaries 


concerned in this exercise are holders of 
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high constitutional offices such as the 
Chief Justice of a High Court and the 
Chief Justice of India and it would not be 
fair to them to say that they are made . 
of such weak stuff that they would hesi- - 
tate to express their views with com- _ 
plete candour and frankness if they ap- 
prehend subsequent disclosure. We have . 
no doubt that high level constitutional — 
functionaries like the Chief Justice of a 
High Court and the Chief Justice of India 
would not be deterred from performing . 
their constitutional duty of expressing - 
their views boldly and fearlessly even if ` 
they were told that the correspondence _ 
containing their views might subsequently ` 
be disclosed, If, to quote the words of ' 
Lord Pearce in Conway v, Rimmer (1968 - 
AC 910) (supra) “there are countless - 
teachers at schools and universities, - 
countless employers of labour, who write _ 
candid reports, unworried by the outside : 
chance of disclosure” here is no reason . 
to suspect that high level constitutional : 
functionaries like the Chief Justice of a 
High Court and the Chief-Justice of 
India would flinch and falter in expres- - 
sing their frank and sincere views when ` 
performing their constitutional duty, We ~ 
have already dealt with the argument bas- | 
ed on the need for candour and frankness .- 
and we must reject it in its application _ 
to the case of holders of high constitu- 
tional offices like the Chief Justice of a : 
High Court and the Chief Justice of India. 
Be it noted — and of this we have no 
doubt — that our Chief Justices and 
Judges are made of sterner stuff; they . 
have inherited a long and ancient tradi= ` 
tion of independence and impartiality; - 
they are by training and experience as 
also by their oath of office dedicated to , 
the cause of justice administered without | 
fear or favour, affection or ill-will and in 

fact there is no power on earth which - 
can deflect them from the path of recti- . 
tude, They are, to quote the words from 


the famous verse from Manasollasa leq 
faqtsat and faettat aa afaa: and we find 

it difficult to believe that they would nof 
act as Judges but as weak kneed and ef- 
fete individuals afraid to express their . 
views lest they might come to be known 
to others and provoke criticism, The Chief 
Justice of a High Court and the Chief . 
Justice of India would undoubtedly ex- ` 
pect confidentiality while expressing : 
their views but that is no ground for up- 
holding a claim for class immunity in res- — 
pect of the correspondence exchanged bez i 


~ 
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. 


tween them and the Central Government 
or the State Government, Confidentiality 


is not a head of privilege and the need 


for confidentiality of high level com- 
munications without more cannot sustain 
a claim for immunity against disclosure. 
Vide: Science Research Council v. Nasse 
(1979) 3 All ER 673 and particularly the 
observations of Lord Scarman at pp, 697 
and 698 Even if a document be con- 
fidential, it must be produced, notwith- 
standing its confidentiality, ifitis neces- 
sary for fairly disposing of the case, unless 
itcan beshown that.its disclosure would 
otherwise be injurious to public interest, 


81. Now we fail to see how in cases 
of this kind where non-appointment of 
an additional Judge for a further term 
or transfer of a High Court Judge is 
challenged, the disclosure of the corres= 
pondence exchanged between the Law 
Minister, the Chief Justice of the High 
Court, the State Government and the 
Chief Justice of India and the relevant 
notings made by them, could at all be said 


to be injurious to public interest. We have’ 
_ already pointed out above that so far as 


non-appointment of an additional Judge 
for a further term is concerned, the only 
two grounds on which the decision not to 
appoint can be assailed are: firstly, that 
there was no full and effective consulta- 
tion by the Central Government with the 
Chief Justice of the High Court, the 
State Government and the Chief Justice 
of India before reaching the decision and 
secondly, that the decision is mala fide 
or based on irrelevant considerations, 
Now obviously these two grounds cannot 
be made good by a petitioner unless the 
correspondence between the Law Minis- 
ter, the Chief Justice of the High Court, 
the State Government and the Chief Jus- 
tice of India and the relevant notings 
made by them are disclosed, for they 
alone would furnish the relevant evidence 
showing whether these two grounds are 
Satisfied or not. These documents would 
show or at least shed light on the question 
whether there was full and effective con- 
sultation between the Central Govern- 
ment on the one hand and the Chief Jus- 
tice of the High Court, the State Govern- 
ment and the Chief Justice of India on 
the other, because, as already pointed out 
by us, such consultation would ordinarily 
be in writing—as it ought to be—and they 
would also, in cases where such consulta- 
tion has taken place, indicate the reasons 
which have weighed with the Central 
Government in reaching its decision, 
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Apart from these documents, there would: 
be no other documentary evidence avail- 
able to the petitioner to establish that 
there was no full and effective consulta- 
tion or that the decision of the Central 
Government was based on irrelevant con- 
siderations and if an affidavit is made by 
an appropriate authority of the Central 
Government or by the Chief Justice of 
the High Court or by the Chief Justice of 
India stating that every relevant aspect 
of the question was discussed and there 
was full and effective consultation, it 
would be well-nigh impossible for the 
petitioner to successfully challenge the 
decision of the Central Government, It 
is only through these documents that the 
petitioner can, if at all, hope to show 
that there was no full and effective con- 
sultation by the Central Government with 
the Chief Justice of the High Court, the 
State Government and the Chief Justice 
of India or that the decision of the Cent- 
ral Government was mala fide or based 
on irrelevant grounds and therefore, to. 
accord immunity against disclosure to 
these documents would be tantamount to. 
summarily throwing out the challenge 
against the discontinuance of the addi- 
tional Judge, It would have the effect of 
placing the Union of India, whose deci- 
sion is challenged, in an unassailable — 
almost invincible position where it can, by 
claiming class immunity in respect of 
these documents, ensure the rejection of 
the writ petition. The harm that would be 
caused to the publie interest in justice 
by the non-disclosure of these documents. 
would in the circumstances far outweigh 
the injury which may possibly be caus- 
ed by their disclosure, because the non- 
disclosure would almost inevitably result 
in the dismissal of the writ petition and 
consequent denial of justice even though 
the claim of the petitioner may be true 
and just. Moreover, it may be noted that 
the discontinuance of an additional Judge 
by the Central Government is a serious. 
matter and if such discontinuance is mala 
fide or based on irrelevant grounds, it 
would tend to affect the independence of 
the judiciary and it is therefore neces- 
sary in order to maintain public confi- 
dence in the independent functioning of 
the judiciary that the people should 
know whether the constitutional require- 
ments were complied with before the de~- 
cision was taken not to continue the ad- 
ditional Judge and whether any oblique 
motivations or irrelevant considerations 
influenced the Central Government in 
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reaching that decision. The charge against 
the Central Government in the first group 
of present writ petitions was that there 
was no full and effective consultation 
with the Chief Justice of India before 
' the decision was reached by the Central 
` Government in regard to S. N. Kumar 
and in any event, the decision of the 
Central Governmen{ was actuated by ob- 
lique or improper motives, This was a 
serious charge against the Central Gov- 
ernment and there can be no doubt that 
it would be very much in public interesti 
that the necessary documents throwing 
light on the truth or otherwise of this 
charge should be disclosed, so that the 
full facts may be known to the public and 
the doubts raised and entertained about 
the influence of extraneous factors in the 
case of S, N, Kumar. should be resolved 
and removed. It is significant to note that 
had there not been disclosure of these. 
documents, a certain doubt or misgiving 
would have continued to prevail in the 
public mind that the decision to discon- 
tinue S. N. Kumar as an additional Judge 
was taken by the Central Government 
without full and effective consultation of 
the Chief Justice of India and that this 
decision was motivated by oblique or 
irrelevant considerations, But, as we shall 
presently point out these documents when 
disclosed helped to clear this doubt and 
remove this misgiving by explaining to 
the people what were the true facts be- 
hind the decision to discontinue S. N, 
Kumar as an additional Judge, Further- 
more, it may be noted that when the 
charge against the Central Government 


is that it has discontinued S. N. Kumar - 


as an additional Judge for oblique or im- 
proper reasons and therby sought to inters 
fere with the independence of the judi- 
ciary, it would be singularly inappropriate 
to exclude these documents which con- 
situte the only evidence, if at all for es- 
tablishing this. charge, by saying that the 
disclosure of these documents would imṣ4 
pair the efficient functioning of the judi- 
cial institution, The interest of the wider 
community in getting ta the bottom 
this charge is so great that it cannot be 
allowed to be impeded by a mere rule of 
evidence. Nor can the decision to admit 
or exclude be safely left to the Central 
Government which is itself charged with 
wrongful or improper conduct, . 
82. These self-same reasons must ap- 
ply equally in negativing the claim ae 
(immunity in respect of the correspo 
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dence between the Law Minister and the 
Chief Justice of India and the relevant 
notings made by them in regard to the 
transfer of a High Court Judge including 
the Chief Justice of a High Court, 
These documents are extremely material 
for deciding whether there was full and 
effective consultation with the Chief Jus< 
tice of India before effecting the transfer 
and the transfer was made in public ins 
terest, both of which are, according to the 
view taken by us, justiciable issues and 
the non-disclosure of. these documents 
would seriously handicap the petitioner 
in showing that there was no full and 
effective consultation with the Chief Jus+ 
tice of India or that the transfer was by 
way of punishment and not in - public 
interest. It would become almost impos< 
sible for the petitioner, without the aid 
of these documents. to establish his case, 
even if it be true, Moreover, the trans- 
fer of a High Court Judge or Chief Jus- 
tice of a High Court is a very serious 
matter and if made arbitrarily or capris 
ciously or by way of punishment or with~< 
out public interest motivation, it would 
erode the independence of the judiciary 
which is a basic feature of the Constitu- 
tion and therefore when such a charge is 
made, it is in public interest that it should 
be fully investigated and all relevant 


‘documenis should be produced before the 


Court so that the full facts may come 
before the people, who in a democracy 
are the ultimate arbiters, It would be 


plainly contrary to public interest to al<~ 


low the inquiry into such a charge to be 
baulked or frustrated by a claim for im=- 
munity in respect of documents essential 
to the inquiry. It is also important to 
note that when the transfer of a High 
Court Judge or Chief Justice of a High 
Court is challenged, the burden of show- 
ing that there was full and effective con- 
sultation with the Chief Justice of India 
and the transfer was effected in Public 
interest is on the Union of India and it 
cannot withhold the relevant documents in 
its possession on a plea of immunity and 
expect to discharge this burden by a mere 
statement in an affidavit, Besides, if the 
reason for excluding these documents is 
to safeguard the proper functioning of 
the higher organs of the State including 
the judiciary, then that reason is wholly, 
inappropriate where what is charged is 
the grossly improper functioning of thosa 


very organs, It is.therefore obvious thaf, : 


in a proceeding where the transfer of a 


High Court Judge or Chief Justice of a 


1982 
High Court is challenged, no immunity 
can be.claimed in respect of the corres- 
pondence exchanged between the Law 
Minister and the Chief Justice of India 
and the notings made by them, since, on 
the: balance, the non-disclosure of these 


documents would cause greater injury to. 


public interest than what may be caused 
by their disclosure, , - 

83. But, quite apart from these con- 
siderations, we do not understand how 
the disclosure of the correspondence ex- 
changed between the Law Minister, the 
Chief Justice of the High Court the State 
Government and the Chief Justice of 
India and the relevant notes made by 
them in regard to non-appointment of an 
additional Judge for a further term or 
transfer of High Court Judge can be des 
trimental to public interest, It was argu- 
ed by the learned Solicitor General on 
behalf of the Union of India that if the 
‘Chief Justice of the High Court and.the 
Chief Justice of India differ in their 
views in regard to the suitabilty of an 
additional Judge for further appointment, 
the disclosure of their views would cause 
considerable embarrassment because the 
rival views might be publicly debated angi 
there might be captious and un-informed 
criticism which might have the effect of 
undermining the prestige and dignity of 
‘one or the other Chief Justice and shak- 
ing the confidence of the people in the 
administration .of justice, If the diffe- 


rence in the views expressed by the Chief. 


Justice of the High Court and the Chief 
Justice of India becomes publicly known, 
contended the learned Solicitor General, 
it might create a difficult situation for the 
Chief Justice of the High Court vis-a-vis 
the Chief Justice of India and if despite 
the adverse opinion of the Chief Justice 
of the High Court. the additional Judge 
is continued for a further term, and the 
additional Judge knows that he has been 
So continued overruling the view of the 
Chief Justice of the High Court, it might 
Jead to a certain amount of friction which 
would be detrimental to the proper func- 
tioning of the High Court, So also if an 
additional Judge is continued for a fur- 
ther term accepting the view -expressed 
by the Chief Justice of the High. Court 
and rejecting the opinion of the Chief Jus- 
tice of India, it would‘again create a 
piquant situation because it would affect 
the image of the Chief Justice of India in 
the public eyes, Moreover, a feeling might 
be created in the mind of the public that 
_& person who was regarded as unsuitabla 
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for judicial appointment by one or the 
other of the two Chief Justices, has been 
appointed as a Judge and the litigants 
would be likely to have reservations 
about him and the confidence of the 
people in the administration of justice 
would be affected, The learned Solicitor 
General contended that for these reasons 
it would be injurious to public interest 
to disclose the correspondence exchanged 
between the Law Minister, the Chief Jus- 
tice of the High Court and the Chief Jus- 
tice of India, 


84. We have given our most anxious 
thought to this argument urged by the 
learned Solicitor General, but we do not 
think we can accept it. We do not see any 
reason why, if the correspondence be- 
tween the Law Minister, the Chief Justice 
of the High Court and the Chief Justice 
of India and the relevant notes made by 
them. in regard to discontinuance of an 
additional Judge are relevant to the 
issues arising in a judicial proceeding, they 
should not be disclosed. There might be 
difference of views between. the Chief 
Justice of the High Court and the Chief 
Justice of India but so long as the views 
are held bona fide by the two Chief Jus- 
tices, we do not see why they should be 
worried about the disclosure of their 
views? Why should they feel embarrassed 
by public discussion or debate of the 
views expressed by them when they have 
acted bona fide with the greatest care 
and circumspection and after mature de- 
liberation. Do Judges sitting in a Divi- 
sion Bench not differ from each other in 
assessment of evidence and reach direct- 
ly contrary conclusions on questions of 
fact? Do they not express their judicial 
opinions boldly and fearlessly leaving it 
to the jurists to decide which of the two 
differing opinions is correct? If two Judges 
do not feel any embarrassment in coming 
to different findings of fact which may 
be contrary to each other, why should 
iwo Chief Justices feel embarrassed if the 
opinions given by them in regard to the 
suitability of an additional Judge for fur- 
ther appointment differ and such differing 


` opinions are made known to the public, 


Not only tolerance but acceptance of bona 
fide difference of opinion is a part of judi- 
cial discipline and we find it difficult to 
believe that the disclosure of their differ- 
ing opinions might create a strain in the 
relationship between the Chief Justice of 
the High Court and the Chief Justice of 
India, We have no doubt that. the Chief 
Justice of the High Court would come te 


i 


- against the Chief Justice of the 
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his own independent opinion on the mate- 
rial before him and he would not surren- 
der his judgment to the Chief Justice of 
India. merely because the Chief Justice of 
India happens to be head of the judiciary 
having a large voice in the appointment 
of Judges on the Supreme Court Bench. 
Equally we are confident that merely be- 
cause the Chief Justice of the High Court 
has come to a different opinion and is 
not prepared to change that opinion des- 
pite the persuation of the Chief Justice 
of India, no offence would be taken by 
the Chief Justice of India and he would 
not harbour any feeling of resentment 
High 
Court, Both the Chief Justices have train- 
ed judicial minds and both of them would 
have the humility to recognise that they 
can be mistaken in their opinions. We do 
not therefore see any real possibility of 
estrangement or even embarrassment for 
the two Chief Justices, if their differing 
views in regard to the suitabilty of an 
additional Judge for further apointment 
are disclosed. We also find it difficult to 
agree that if the differing views of the 
two Chief Justices become known to the 
outside world, the publie discussion and 
debate that might ensue might have the 
effect of lowering the dignity and prestige 
of one or the other of the two Chief Jus- 
tices. When the differing views of the two 
Chief Justices are made public as a result 
of disclosure, there would certainly be 
public discussion and debate in regard to 
those views with some criticizing one 
view and some criticizing the other, but 
that cannot be helped in a democracy 
where the right of free speech and ex- 
pression is a guaranteed right and if the 
views have been expressed by the two 
Chief Justices with proper care and de- 
liberation and a full sense of responsibi- 
lity in discharge of a constitutional duty, 
there is no reason why the two Chief 
Justices should worry about public cri- 
ticism. We fail to see how such public 
criticism could have the effect of under- 
mining the prestige and dignity of one 
or the other Chief Justice. So long as the 
two Chief Justices have acted honestly 
and bona fide with full consciouness of 
the heavy responsibility that rests upon 
them in matters of this kind, we do not 
think that any amount of public criti- 
cism can affect their prestige and dignity. 
But if either of the two Chief Justices 
has acted carelessly or improperly or 
irrespcnsibly ‘or out of oblique motive, his 
view would certainly be subjected to 
\ 
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public criticism and censure and that 
might show him in poor light and bring 
him down in the esteem of the people, 
but that will be the price which he will 
have to pay for his remissness iñ dis- 
charge of his constitutional duty, No 
Chief Justice or Judge should be allowed 
to hide his improper or irresponsible ac- 
tion under the cloak of secrecy, If any 
Chief Justice or Judge has behaved im- 
properly or irresponsibly or in a manner 
not befitting the high office he holds, 
there is no reason why his action should 
not be exposed to public gaze, We believe 
in an open Government and openness in 
Government does not mean openness 
merely in the functioning of the execu- 
tive arm of the State. The same openness 
must characterise the functioning of the 
judicial apparatus including judicial ap- 


pointments and transfers, Today the 
process of — judicial appointments 
and transfers is shrouded in 


mystery. The public does not know how 
Judges are selected and appointed or 
transferred and whether any and if sö 
what, principles and norms govern this 
process. The exercise of the power of ap- 
Rgintment and transfer remains a sacred 
ritual whose mystery is confined only to 
a handful of high priests, namely, the 
Chief Justice of the High Court, the Chief 
Minister of the State, the Law Minister 


‘of the Central Government and the 


Chief Justice of India in case of appoint- 
ment or non-appointment of a High Court 
Judge and the Law Minister of the Cen- 
tral Government and the Chief Justice of 
India in case of appointment of a 
Supreme Court Judge or transfer of a 
High Court Judge, The mystique of this 
process is kept secret and confidential be- 
tween just a few individuals. not more 
than two or four as the case may be, and 
the possibility cannot therefore be ruled 
cut that howsoever highly placed may 
be these individuals, the process may on 
occasions result in making of wrong ap- 
pointments and transfers and may also at 
times, though fortunately very rare, lend 
itself to nepotism, political as well as 
personal and even trade-off. We do not 
see any reason why this process of ap- 
pointment and transfer of Judges should 
be regarded as so sacrosanct that no 
one should be able to pry into it and it 
should be protected against disclosure 
at all events and in all circumstances, 
Where it becomes relevant in a judicial 
proceeding, why should the Court and the 


opposite party- and through them. the 


people not know what are the 
reasons for which a particular appoint- 
ment is made or a_ particular additional 
Judge is discontinued or a particular 
transfer is effected, We fail to see what 
harm can be caused by the disclosure of 
true facts when they become relevant in 
a judicial proceeding, In fact, the possi- 
bility of subsequent disclosure would act 
as an effective check against carelessness, 
impetuosity, arbitrariness or mala fides 
on the part of the Central Government, 
the Chief Justice of the High Court and 
the Chief Justice of India and ensure 
bona fide and correct approach, objective 
and dispassionate 
thought and deliberation and proper ap- 
plication of mind on their part in dis- 
charging their constitutional duty in re- 
gard to appointments and transfers of 
Judges, It is true that if the views ex- 
pressed by the Chief Justice of the High 
Court and the Chief Justice of India 
in regard to the suitability of an 
additional Judge for further appointment 
become known to the public, they might 
reflect adversely on the competence, 
character or integrity of the additional 
Judge, but the additional Judge cannot 
legitimately complain about it, because it 
would be at his instance that the dis- 
closure would be ordered and the views 
of the two Chief Justices made public, If 


the additional Judge is appointed for a 


further term either accepting the opinion 
expressed by the Chief Justice of the 
High Court in preference to that of the 
Chief Justice of India or vice versa, the 
question of disclosure of differing opi- 
nions of the two Chief Justices would 
not arise, because no one would know 
that the two Chief Justices were noft 
agreed on continuing the additional Judge 
for a further term and therefore, ordi- 
narily, there would be no challenge to 
the appointment of the additional Judge, 
It is only if the additional Judge is not 
continued for a further term that he or 
some one on his behalf may challenge 
the decision of the Central Government 
not to continue him and in that event, if 
he asks for disclosure of the relevant cor- 
respondence embodying the views of the 
two Chief Justices, and if such disclosure 
is ordered, he has only himself to thank 
for it and in any event, in such a case, 
there would be no harm done to public 
interest ifthe views expressed by the two 


Chief Justices become known to the public, 


85. We are therefore of the view thaf, 
fin the two groups of writ petitions which 
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are before us, the injury which would 
be caused to the public interest in ad- 
ministration of justice by non-disclosure 
of the correspondence between the Law 
Minister, the Chief Justice of Delhi and 
the Chief Justice of India and the rele- 
vant notings made by them in regard 
to non-appointment of S. N, Kumar and 
the correspondence between the Law 
Minister and the Government of India 
and the relevant notings made by them 
in regard to transfer of the Chief Justice 
of Patna, far outweighs the injury which 
may, if at all, be caused to the public 
interest by their disclosure and hence 
these documents were liable to be dis- 
closed in response to the demand of the 
learned counsel appearing on behalf of 
the petitioners and S. N. Kumar, These 
were the reasons for which we directed 
by our Order dated 16th Oct., 81 that 
these documents be disclosed to the peti- 
tioners and 5, N, Kumar, 


Facts of S5, N, Kumar's Case : Whether 
full & Effective consultation, 


86. That takes us to the next question 
as to whether there was full and effective 
consultation between the President 
which means the Central Government on 
the one hand and the Chief Justice of 
India on the other. Art, 217 provides 
that every Judge of the High Court shall 
be appointed by the President after con- 
sultation with the Chief Justice of India, 
the’ Governor of the State and the Chief 
Justice of the High Court. We have al- 
ready rejected the contention urged on 
behalf of the respondents that the re- 
quirement of consultation is necessary only 
where a person is being appointed a 
Judge of the High Court and not where 
a decision is taken not to appoint him. 
We have, of course, made it clear that 
where the name of a person is proposed 
for appointment as a Judge of the High 
Court for the first time, he. having no 
right to be considered for such appoint- 
ment, is not entitled to insist that the 
proposal for his appointment, whether 
initiated by the Chief Justice of the High 
Court or the State Government or the 
Chief Justice of India, should be subject- 
ed to the process of consultation set out 
in Art. 217 and his name can be dropped 
without any such consultation, But, as 
pointed out by us in an earlier portion of 
the judgment, the position is different in 
case of an additional Judge, for though 
an additional Judge has no right, on the 
expiration of his term, to be appointed 
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an additional Judge for a further term or 
to be-appomted a permanent Judge, he 
has still a right to be considered for such 
appointment and the Central Government 
has to decide whether or not to appoint 
him after consultation with the three 
constitutional functionaries mentioned in 
Art, 217, Here, in the present case, Shri 
S. N. Kumar was an additional Judge 
whose term expired on 6th June, 1981 
and he was entitled to be considered for 
appointment as an additional Judge for 
a further term and the Central Govern: 
ment certainly could after considering 
his name, decide in the bona fide exercise 
of its power, not to appoint him, but that 
could be done only after consultation 
with the three constitutional functiona« 
ries specified in Art, 21% which included 
the Chief Justice of India, It therefore be- 
comes necessary to consider whether tha 
Central Government arrived at its deci< 
sion not to appoint Shri S, N, Kumar as 
an additional Judge for a further term 
after consultation with the Chief Justice 
of India, We have already discussed the 
true nature and scope of consultation re< 
quired under Art, 217 and pointed out 
that the consultation contemplated by 
that Article is full and effective consulta= 
tion where the relevant facts bearing 
upon appointment or non-appointment. 
are brought to the notice of the Central 
Government and the three constitutional 
functionaries required to be consulted 
and the opinion of each of the three con- 
stitutional functionaries is taken on iden- 
tical material and then a decision is 
reached by the Central Government whe= 
ther or not to appoint the person cons 
cerned as a Judge, whether additional or 
permanent, Now Art, 217 does not require 
that any particular procedure should bea 
followed for full and effective consulta- 
tion nor does it insist that the relevant 
facts on which the final decision of the 
Central Government is based should be 
conveyed to the other three constitutional 
functionaries in any particular manner 
or by the Central Government itself. 


What is necessary to ensure full and ef«. 


fective consultation within the meaning 
of Art, 217 is that the Central Govern~ 
` ment as well as each of the three consitu= 
tional functionaries required fo be cons 
sulted "must have for its consideration 
full and identical facts which can at once 
constitute both the source and foundation 
of the final decision” and it is immaterial 
as to how such “full and identical facts” 
are conveyed by one authority fo the 


‘the manner in which: 
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other, It is sufficient compliance with the 
constitutional requirement of Art, 217 if 
the self-same facts on which the final 
decision is taken by the Central Govern- 
ment are placed before each of the threa 
constitutional functionaries required to 
be consulted and their opinion is taken 
on the basis of such facts, Whatever ba 
those facts ara 
brought to their notice, Let us examina 
whether in the present case this constitu- 
tional requirement was satisfied before 
the decision was taken by the Central 
Government not to appoint S, N, Kumar 
as an additional Judge for a further term 
or to paraphase it in the context of the 
controversy raised on behalf of the peti- 
tioners, whether the full and identical 
facts on which the decision was taken by 
the Central Government were placed bes 
fore the Chief Justice of India, 4 


87. The unfortunate drama Jeading to 
the non-appointment of S, N, Kumar as 
an additional Judge for a further term 
begins with the letter dated 19th Febru- 
ary, 1981 addressed by the Chief Justice 
of Delhi to the Law Minister, This letter 
was written by the Chief Justice of Delhi 
to the Law Minister, because the term 
for which S, N, Kumar was originally 
appointed as an additional Judge was due 
to expire on 6th March. 1981, The Chief 
Justice of Delhi pointed out in this 
letter that the arrears pending in -the 
Delhi High Court undoubtedly justified 
the appointment of additional Judges but 
he was not in a position to recommend 
the “extension for Justice Kumar” for an 
additional term for three reasons, name=- 
ly, (1) There were serious ` complaints 
against S, N. Kumar both oral and in 
writing, These complaints had been rex 
ceived by him direct as well as through 
the Law Minister, He had examined these 
complaints and found that some of the 
complaints were not without basisg 
(2) S, N. Kumar had not been very help- 
ful in disposing of cases: and (3) some 
responsible members of the Bar and some 
of the colleagues of the Chief Justice 
(whom he did not think it proper to 
name) had also expressed doubts abouf 
S, N. Kumar's integrity, The Chief Jus- 
tice frankly stated that he had no investi« 
gating agency to conclusively find out. 
whether the complaints against S. N. 
Kumar were genuine or not, but added 
that “all the same the complaints hava 
been persistent.” He pointed out that in 


the circumstances it wag his painful duty, 
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not to recommend an extension for 
S, N. Kumar but added that the Law 
Minister might examine the matter at his 
end and take such steps as he thought 
proper, Now a suggestion was made by 
Mr. R, K, Garg, learned advocate appear- 
ing. on behali of S, N, Kumar that this 
Jetter was addressed by the Chief Justice 
of Delhi to the Law Minister pursuant 
to a-conspiracy between the two to dis- 
continue S, N, Kumar as an additional 
Judge, The suggestion was that the Chief 
Justice of Delhi had played into the 
hands of the Law: Minister and written 
this letter recommending non-appoint- 
ment of S, N. Kumar in order to oblige 
the Law Minister, We are afraid we can- 
not term this suggestion as anything but 
unfounded, There is absolutely not a 
tittle of evidence in support of such a 
suggestion, The charge of conspiracy is 
at all times a very serious charge and it 
must not be lightly made more particu- 
larly when it is directed against persons 
holding high offices, Here it is difficult 
to see any justification at all for levelling 
a charge of conspiracy against the Chief 
Justice of Delhi and the Law Minister, 
The Chief Justice of Delhi was appointed 
acting Chief Justice on 27th June, 1980 
and he was confirmed. as permanent 
Chief Justice with effect from 8th Janu- 
ary, 1981 and therefore on the date of the 
letter, his position as Chief Justice was 
not at all in jeopardy and he was not de- 
pendent on the Central Government or 
the Law Minister for his office, There 
. were also no disputes or differences be- 
tween the Chief Justice of Delhi and 
S, N, Kumar prior to the date of the 
letter and no suggestion has been made 
on behalf of S. N, Kumar that the Chief 
Justice of Delhi had any animus or pre~ 
fudice against him, Nothing had transpir< 
ed between the Chief Justice of Delhi 
and S, N, Kumar which might have in- 
duced the Chief Justice of Delhi to make 
a false allegation or imputation against 
him, Nor was any reason suggested 
as to why the Law Minister should 
have gone out of his way to see thaf 
S N. Kumar was not — continu- 
ed as an additional Judge, It would in- 
deed be going too far to suggest withouf 


a shred of evidence that the Chief Jus- ` 


tice of Delhi was so depraved as to yield 
to the pressure of the Law Minister and 
make a deliberately false imputation of 
Jack of integrity against his colleague 
merely in order to oblige the Law Minis- 
. fer, It is impossible to conceive of any 
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earthly reason why the Chief Justice of 
Delhi should have gone to the length of 
condemning his colleague unless he had 
received complaints against him and he 
bona fide believed that some of those 
complaints were not without basis, The 
letter dated 19th February, 1981 in fact, 
contains inherent evidence to show that 
the Chief Justice of Delhi was acting bona 


‘fide in addressing that letter to the Law 


Minister. He pointed out in the letter 
that he had received complaints against 
S, N. Kumar both oral and in writing and 
on examining these complaints he had 
found that some of them were not with- 
out basis but he frankly stated that he 
had no investigative machinery at his dis- 
posal and it was therefore not possible 
for him to find conclusively whether 
these complaints were genuine or not, 
This was a correct and proper approach 
to be adopted by a careful and responsi- 
ble Chief Justice who had heard com.» 
plaints against his colleague some of 
which appeared to him not without basi3 
but in respect of which he was not in a 
position to state definitely whether they 
were true or not, Since some of the com- 
plaints appeared to him not without basis 
and responsible members of the Bar and 
some of his colleagues had also complain- 
ed to him against S., N, Kumar, he 
naturally theught that it would not be 
right for him to recommend continuance 
of S, N. Kumar as an additional Judge, 
But, at the same time, he made it clear 
that the Law Minister might examine the 
matter at his end and take such action as 
he thought fit, It is impossible to conclude 
from this letter that the Chief Justice of 
Delhi acted improperly or irresponsibly 
in not recommending the continuance of 
S. N. Kumar as an additional Judge, If 
what was stated by the Chief Justice of 
Delhi in this letter were true — and for 
the purpose of inquiry as to whether 
there was full and effective consultation, 
we must accept the facts as given in 
the letter as true for we are not concern- 


.ed to inquire whether the facts on which 
the Chief Justice of Delhi based his opi- 


nion were true or not — the Chief Jus- 
tice of Delhi could not be said to be un- 
fustified in taking the view that S. N: 
Kumar should not be recommended for 
continuance as an additional Judge. 
While making his recommendation whe- 
ther S, N. Kumar should be continued as 
an additional Judge or not, the Chief 
Justice of Delhi had to consider the fit- 
ness and suitability of S, N, Kumar at 
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the time and if there were complaints 
against S. N. Kumar, some of which he 
did not find to be without basis and 
doubts about the integrity of S. N. Kumar 
were expressed by responsible members of 
` the Bar and some of his own colleagues, 
the Chief Justice of Delhi could not be 
said to have acted unreasonably in declin- 
ing to recommend S, N, Kumar ‘for an 
extension, It may be that on full and 
detailed investigation through an indepen- 
dent and efficient investigative machinery, 
the complaints and doubts against 
S. N. Kumar might have been found 1o 
be unjustified but such a course would 
have been neither practicable nor desir- 
able. In the first place, as pointed by the 
Chief Justice of Delhi himself, he had 
no investigative machinery at his disposal 
and it he wanted the complaints and 
doubts against S, N, Kumar to be investi- 
gated, he would have had to ask the Cen- 
tral Government to carry out such in- 
vestigation through the Central Bureau 
of Investigation or, the Intelligence 
Bureau or some such investigating 
agency and that would have been clearly 
" subversive of the independence of the 
judiciary. It would have been most im- 
proper for the Chief Justice of Delhi to 
ask the Central Government to investi- 
gate into complaints or doubts against a 
sitting Judge of his Court. This Court has 
‘in unhesitating terms condemned the ad- 
option of such a course by the High Court 
in the case of subordinate judiciary and 
much more so would it be reprehensible 
in the case of a sitting Judge of a High 
Court. Moreover, leaving the investiga- 
tion of complaints and doubts against a 
sitting Judge in the hands of an investi- 
gative agency under the Control of a 
‘Political Government would not be desir- 
able because, apart from exposing the 
sitting Judge to unhealthy political pre- 
ssures, it may not yield satisfactory result 
in all cases, because such an investiga- 
tion would not have the benefit of the 
guidance of a mature and experienced 
person like the Chife Justice who has 
lived a whole lifetune in the Courts and 
who is closely and intimately connected 
with lawyers and Judges in the Court 
over which he presides, It would indeed 
be impcssible for any one unfamiliar with 
the legal profession and the functioning 
of the Courts to judge the genuineness or 
veracity of the sources from which infor- 
mation might be obtained in regard to a 
sitting Judge, It must. therefore, neces- 


sarily be left to the Chief Justice of the 
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High Court to give his opinion in regard 
to the suitability of an additional J udge 
for further appointment on the basis of 
such information as he may. gather by, . 
making his own inquiries. The Chief Jus- 
tice of the High Court would have suffi- - 
cient opportunities for judging the suit- 
ability of an additional Judge for further 
appointment, because the additional Judga 
would be working with him in the same 
Court and he would be in close contact 
with the members of the Bar and his own 
colleagues and if there is anything wrong 
with the functioning of the Court or the 
Judges, he would be best in a position to 
know about it. If an additional Judge does 
not enjoy good reputation for integrity, 
the Chief Justice of the High Court 
would ordinarily come to know about it, - 
Of course, the possibility cannot be ruled 
out that the information received by the 
Chief Justice of the High Court may ab 
times be motivated or prejudiced, be- 
cause the additional Judge -has offended 
some member of the Bar or decided some 
case against a litigant. These occupational 
hazards which beset the life of an ad- 
ditional Judge — in fact, even of a 
permanent Judg2 whether in the High 
Court or in the Supreme Court have un- 
fortunately increased in recent times, be- 
cause there has been a steady erosion of 
values and not only some interested poli- 
ticlans but also a few — and fortunately 
their tribe is still small — lawyers and 
members of the public are prone to make 
wild and reckless allegations against 
Judges and impute motives for the deci- 
sions given by them. It is not realised by. 
many that very often the judgments 
given by the High Courts and the 
Supreme Court are value judgments, be- 
cause there are conflicting values com- 
peting for recognition by the Judge and 
the choice made by the Judge is largely 
‘dictated by his sccial philosophy and it is 
not possible to emphatically assert that 
a particular view taken by one Judge is 
wrong and a different view taken by an- 
other Judge is right. The nature of the judi- 
cial process being what it is, it is inevita- 
ble that the view taken by a Judge, .per- 
fectly bona fide though it may be, may not 
accord with the expectations of a section 
or group of persans believing in a parti- 
cular social’ or political philosophy, but 
that cannot be a ground affording justi- 
fication for making imputation against 
the Judge or accusing him of lack of bona 
fides or charging him with surrender or 
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subcsviehes i the executive or to any 
other interest.-Those who indulge in such 
‘personal attacks against Judges for the 
decisions ‘given by them do not realise 


what incalculable damage they are doing. 


to the judicial institution by destroying 
the confidence of the public in the inte- 
grity and inviolability of administration 
of justice, Unfortunately, it is the easiest 
thing ‘to make false, reckless and irrespon- 
sible allegations against Judges in regard 
to their honesty and integrity and in re- 
cent times the tendency. has grown to 
make such allegations against Judges be- 
cause they have decided the case in a 
particular manner either against a dis- 
satisfied litigant or contrary to the view 
held by-a group or section of politicians 
or lawyers or members of’ the public. The 
Judge. against whom such allegations are 
made is defenceless because, having re- 
‘gard to the ‘peculiar nature of the office 
held by him, he. cannot enter the arena. of 
conflict and. raise or. join a public con- 
troversy, This pernicious tendency of at- 
tributing motives to Judges has to be 
curbed, if the judicial institution is to 
survive as an. effective instrument for 
maintenance of the rule of law in the 
country :and this can happen only if poli- 
ticians, lawyers and members of the pub- 
lic accept the judgments rendered by the 
Judges ‘as: bona‘fide expressions of their 
views and do not impute motives to 
Judges for the judgments given by them, 
even though they. be: adverse to the views 
held by them, .But unfortunately, the 
situation being what it is, we must em- 
phasise with all the strength and earnest- 
ness at ‘our command that the Chief Jus- 
tice. of the High Court should exercise 
the: greatest care and circumspection in 
judging. the veracity of the information 
which he may receive from time to time 
in regard to the conduct or. behaviour or 
integrity of an additional Judge of his 
Court, The Constitution has entrusted to 
‘him the task'of giving his opinion in ‘re- 
gard to the suitability of an Addl. Judge 
for further appointment and on the basis 
of. the information received by him or 
' gathered as a result of inquiries made by 
him, -he has to decide wisely and with 
responsibility. whether or not he: should 
recommend the. appointment of an addi- 
tional Judge for a further term, 

88. Now where the Chief J ustica of 
the High Court is reasonably satisfied 
after the . greatest. care and circumspec- 
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tion exercised by him as the holder of a 
high constitutional office to whom the 
Constitution has assigned an important 
function, and in whom it has reposed a 
sacred trust, that the additional Judge in 
regard to whose suitability he has to give 
opinion, does not enjoy good reputation 
for integrity, he obviously cannot recom- 
mend such additional Judge for: further 
appointment. It is possible that the Chief 
Justice .of the High Court may go wrong 
in a given case and arrive at an erroneous 
opinion in regard to the suitability of an 
additional Judge for appointment for a 
further. term and that may result in in- 
justice to the additional Judge who may 
suffer by reason of such erroneous opi- 
nion but that cannot be helped because 
ultimately some constitutional function- 
ary has got to be entrusted with the task 
of assessing the suitability of the person 
to be appointed an additional Judge or a 
permanent Judge and no better person 
can be found for this purpose than the 
Chief Justice of the High Court. The 
Chief Justice of the High Court may err 
in his assessment as anyone else may, 
fallibility being the attribute of every 
human being. But that is a risk which has 
necessarily to be taken and it cannot be 
avoided howsoever perfect may be the 
mechanism which human ingenuity, can 
evolve. It may happen that the Chief 
Justice of the High Court, -not being 
aware that the additional J udge whose 
term is about to expire does not enjoy, 
good reputation for integrity may recom- 
mend his name for appointment for a 
further term though he is clearly unsuit- 
able for such appointment and equally it 
may happen that on the basis of the in- 
formation available with him which in- 
formation may be incorrect, the Chief 
Justice of the High Court may come to the 
opinion that the additional Judge whose 
suitability he is called upon to consider 
does not possess good reputation for inte- 


grity though in fact he is a person of 


sterling character and possesses a high 
degree of honesty and integrity. These 
errors are inevitable in every process of 
assessment and the Constitution has 
‘sought to, minimise them by entrusting 
the task of assessment to a high dignitary 
like the Chief Justice of the High Court 
who would be’ expected to. acti with a 
high sense of responsibility and, who by 


reason of training and experience, would 
be able to sift the grain from the chaff 
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and arrive at ‘a correct opinion on 
material before him, 


89. We might also at this stage refer 
to one contention seriously pressed on be- 
half of the petitioners, namely, that what 
would be material to consider for the 
purpose of assessing the suitability of an 
additional Judge for further appointment 
would be not whether the additional 
Judge enjoys good reputation for honesty 
and integrity but whether in fact ‘he 
possesses honesty. and integrity. The 
argument of the petitioners was that if 
the additional Judge has the hall-mark 
of honesty and integrity’ “he cannot be 
removed or dropped because unconfirmed 
reports say that he is lacking in honesty 
and integrity”, for otherwise “the reputa- 
tion of every Judge would be at the 
mercy of rumours, gossips and uncon- 
firmed reports’, We do not ‘think this 
argument is well founded. In the first 
place, it must be remembered that when 
the Chief Justice of the High Court is 
called upon to give his opinion iri regard 
to the suitability of an additional Judge 
for further appointment, he is not requir- 
ed to adjudicate upon various’ matters 
bearing upon his suitability and to come 
to a definitive finding or conclusion in re- 
gard to such matters, Where the com- 
plaint against an additional Judge is in 
regard to his integrity, the Chief Justice 
of the High Court is not expected to hold 
a judicial or quasi-judicial inquiry for the 
purpose of adjudicating whether the ad- 
ditional Judge is, in fact, lacking in 
honesty and integrity. Such an inquiry 
against a Judge whether additional or 
permanent would not be permissible ‘ex- 
cept in a proceeding for his removal. 
What the Chief Justice of the High 
Court has to do is merely to assess the 
stltability of the additional Judge for 
further appointment and where lack 
of integrity is alleged against him, the 
assessment can only be on the basis of 
his reputation for integrity. The point 
we are making will _become abundantly 
clear if we take the case of a member of 
the Bar or the senior most District Judge 
who is for the first time considered for 
appointment as an additional or perma- 
nent Judge. The integrity of the person 
under consideration would undoubtedly 
be a relevant factor to be taken into ac- 
count, but in assessing such factor the 
Chief Justice of the High Court would 
not be expected to hold a judicial or 
quasi-judicial inquiry for the purpose of 
determining whether the person concern- 
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ed does, in fact, possess honesty and inte- 
grity or is: lacking in these qualities, The 
Chief Justice of the High Court would 
have to proceed on the basis of the repu- 
tation for honesty and integrity enjoyed 
by the person under consideration and if, 
on the basis of the information gathered 
by him, the Chief Justice of the High 
Court comes to the view that such person 
does not enjoy good reputation for inte- 
grity, the Chief Justice of the High Court 
would be justified in not recommending 
such person for. appointment, Where a 
question of. honesty and integrity of a 
Judge is concerned, it is almost impossi- 
ble to comie.to a conclusive determination 


‘whether he is lacking in integrity or not, 


because experience shows that most 
persons are not willing to speak if they 
know that they may be quoted-and that 
in any event they are not prepared to 
testify in any judicial or quasi-judicial 
inquiry. It is therefore not enough in 
order to be abie to recommend a: person 
for appointment as a Judge to say that 
there is no proof of lack . of integrity 
against him, because,.if such were the 
test to be applied, there would be grave 
danger of perscns lacking in integrity be- 
ing appointed as Judges, The test which 
must be applied for the purpose of as- 
sessing the suitability of a person -for ap- 
pointment as a Judge must be: whether 
the Chief Justice of the High Court or for 
the matter of that, any other constitu- 
tional authority concerned in the appoint- 
ment, is satisfied about the integrity of 
person under consideration: If the person 
under consideration doés not enjoy 
reputation for honesty and integrity, it 
would not be possible for, the Chief Jus- 
tice of the High Court to say that he-.is 
satisfied about the integrity. of such 
person and in such an event, the ‘Chief 
Justice of the High Court would be justi- 


‘fied in not recommending such person for 


appointment ¢ in fact, it would be_his 
duty not to recommend such person, The 
public injury. which may be caused by 
appointment of a Judge lacking in inte- 
grity would be infinitely more than the 
public injury which may result from 
non-appointment of a competent Judge 
possessing integrity, If therefore the 
Chief Justice of Delhi found on inquiries 
made by him that some of the complaints 
made against S, N. Kumar were not with- 
out basis: and doubts, about the integrity 
of S. N. Kumar were expressed by res- 


ponsible members of the Bar as also. by 
some of his own colleagues, the Chief 
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Justice of Delhi could not be said to be 
unjustified in writing the letter 
dated 19th February, 1981 declin- 
ing to recommend S. N. Kumar for ap- 
pointment as an additional Judge for a 
further term, We may once again repeat 
that this assessment of S, N, Kumar by 
the Chief Justice of Delhi may have been 
erroneous and, as we shall point out a 
little later, the Chief Justice of India 
took the view that it was erroneous, but 
on no account can lack of bona fides be 
attributed to the Chief Justice of Delhi, 
On the bona fide view taken by him, the 
. Chief Justice of Delhi did what it was 


his plainest duty in the circumstances fo . 


do, ; 


90. There was also one other argu< 
ment urged on ‘behalf of the petitioners 
which we might conveniently dispose of 
at this stage, since it is an argument 
closely allied to the one which we have 
just discussed and rejected, The peti 
tioners contended that fair play, and jus- 
tice required that before an additional 


‘Judge is dropped on'the ground that he 


is lacking in integrity or that he does not 
enjoy good reputation for integrity,- he 
must have an opportunity of showing 
cause against such a serious imputation 
made against his honour and integrity, 
This contention is also in our opinion 
without merif and the answer to 
it is provided by what we hava 
already discussed above, What the Chief 
Justice of the High Court is required to 
do is to give his opinion in regard to the 
suitability of the additional Judge for 
further appontment and he has there- 
. fore to consider various matters relevant 
to the question of appointment and give 
his opinion to the President, He does not 
Hold a judicial or quasi-judicial inquiry 
into the honour and integrity of the ad- 
ditional Judge nor:does he arrive at any 
conclusive finding or determination, Ha 
merely gives his personal opinion in re- 
gard to the suitability of the additional 
Judge in discharge of the constitutional 
duty laid upon him and there is there+ 
fore no question of any opportunity being 
afforded to the additional Judge before 
the Chief Justice of the High Court 
arrives af his opinion. When the Chief 
Justice of the High Court gives his opi- 
nion, if is a confidential communication 
which would not ordinarily be known to 
the public and in the case of S, N. Kumar 


too, but for the disclosure of documents » 


vehemently pressed“ and passionately 
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sought not only by the counsel for the 
petitioners but also by the counsel for 
S, N. Kumar, the world would never 
have known that the Chief Justice of 
Delhi has ‘given an adverse opinion 
against the continuance of 5, N. Kumar 
on the ground that his integrity was 
doubtful, It is obvious that in cases of 
this kind where the Chief Justice of the 
High Court gives his personal opinion or 
assessment on consultation by the Presi- 
dent, there is neither adjudication nor 
condemnation and hence there is no basis 
or justification for importing the require- 
ment 'of fair play or natural justice, 

91. When a copy of this letter dated 
19th Feb., 1981 was received by the 


_ Chief Justice of India, he took the view 


that what was stated in the letter was 
“too vague to accept that Shri Kumar 
lacks integrity” and he therefore stated in 
a note dated 3rd Mar., 1981 submitted by- 
him to the Central Government that he 
“would like to look carefully into the 
charges. against Shri S, N, Kumar” and 
recommended extension of the term of 
S5, N., Kumar by six months, The reason 
which prevailed with the Chief Justice of 
India in recommending extension of the 
term of 5, N, Kumar for six months was 
twofold, In the first place, he felt that 
since he had recommended extension of 
the term of O, N, Vohra by six months 
and O, N. Vohra was senior to S, N. 
Kumar, the interests of propriety requir- 
ed that the term of S, N, Kumar should 
also be extended by six months and 
secondly, he desired to look carefully into 
the charges against S, N, Kumar before 
deciding whether to recommend his fur- 
ther appointment or not, Now having re- 
gard to the scope and purpose of Art, 224 
which we have discussed in some detail 
in an earlier portion of this Judgment, it 
is clear that the Chief Justice of India 
misconceived the true legal position when 
he recommended extension of S., N. 
Kumar for a period of six months in 
order to enable him to look carefully into 
the charges against S, N, Kumar. We 
have already pointed out that on a true 
interpretation of Art, 224 no short term 
appointment of an additional Judge can 
be made for the purpose of enabling the 
constitutional authorities to examine and 
decide whether the complaints or char- 
ges against the additional Judge ara 
fustified or not, so that if the complaints 
or charges are found to be not without 
basis, the constitutional authorities may. 
advise the Central Government not to aps 
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point the Additional Judge for a further 
term, We have held that such short term 
appointment being for a purpose other 
than that warranted by Art, 224, would 
be outside the 


India recommended, though constitution- 
ally it’:was impermissible to do so, that 


‘ the appointment of S, N, Kumar be ex- 


tended for a further term of six months 
in order that he should in the meantime 
be able to examine carefully the charges 
against S, N. Kumar, The Law Minister 
thereupon submitted a note to the Prime 
Minister on 3rd March, 1981 pointing 
out that the letter of the Chief Justice of 
Delhi - dated 19th Feb., 1981 made: a 


serious complaint against the integrity of 


S, N. Kumar but he did not propose to. 
go into the merits of the case at that 


stage since he was suggesting a short ex- 
-dated 14th Mar., 1981 to the Chief Jus- 


tension of three months for S, N, Kumar, 


But while so stating, he ` add- 
ed that he strongly felt that 
in matters of this nature, “the 
views of the Chief Justice of the 


“High Court” are paramount as it-is in 
his association that the Judge concerned 
discharges . his duties” yet “out of sheer 
reverence to the views of the Chief Jus- 
tice’ of India” he proposed that the term 
of S. N, Kumar as additional Judge be 
extended for three months, Thus, while 


' the Chief Justice of India recommended 


t 


‘Minister stated that 


extension of the term of S. N, Kumar. 


for six months, the Law Minister pro- 
posed an’ extension for only three 
months, presumably because he took the 
view that whatever inquiries are to be. 
made in regard to the complaints ` and 
doubts against-S. N, Kumar should be 
carried out as quickly as possible and. the 
decision on such a sensitive issue as to. 
whether an additional Judge should be. 
continued or. not should not be unduly 
delayed. The result was that S. N. Kumar 
was appointed as an additional Judge for 
a ‘period of three months from Yth Mar., 
1981, N 


92. The Law Minister thereafter ad- 


dressed a‘letter dated 19th Mar., 1981 to. 


the Chief Justice of Delhi drawing "his 
attention to the observations made by the 
Chief Justice of India in regard to his 
earlier letter dated 19th Feb., 1981-. and 
requesting him that in the light of those 
observations he should offer his “further 


comments on the question of continuance . 


of S5. N. Kumar. The Law 
since the term of 


or otherwise” 
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scope and ambit of that- 
Article, But even so the Chief Justice of 


A.I, R, 
S. N. Kumar as an Additional Judge was 
expiring on 6th June, 1981, he would be 
grateful if the Chief J ustice of Delhi 
could send his comments so‘ as to reach 
him latest by 15th April, 1981, This com- 
munication addressed by the Law Minis- 
ter to the Chief Justice of. Delhi shows - 
clearly beyond any doubt that the . Law 
Minister was not party to. any conspiracy 
for discontinuing S, N. Kumar as an ad- 
‘ditional J udge, Since the Chief Justice of 
India had observed that the letter dated 
19th: Feb., 1981 addressed by the Chief 
Justice of Delhi was too vague to form 
the basis of. an opinion that S. N, Kumar 
was lacking in integrity, the Law Minis- 
ter naturally asked the Chief Justice of 
Delhi to offer his further comments in 


' answer to this remark of the Chief Jus- 


tice of India,..It appears: that the Chief 
Justice of India also’ addressed a letter 


tice of Delhi asking him,- with . reference 
to the observations made ‘by him in his 
letter dated 19th: Feb., 1981, to furnish 
“details and concrete facts in regard . to 
the allegations against Justice Kumar”, 
The Chief. J ustice of .Delhi thereupon met 
the Chief Justice of India and had. discus- 


‘sion with him on, 26th March, 1981, There 


was. considerable, controversy between 
the parties as. to what were precisely the 


- facts which were discussed . between the 


Chief J ustice of Delhi and the. Chief Jus- 
tice of India at this meeting, but the sub- 
sequent correspondence exchanged be- 
tween, the. Law Minister, the. Chief Jus-. 
tice of Delhi and the Chief Justice of 
India throws considerable light on. this 


- controversy: and we must therefore pro- 


ceed to examine it, It appears that subse<_ 
quent to this meeting held on 26th Mar, 
1981, the Chief Justice of Delhi address- 
ed a letter dated 28th March, 1981 to the 
Chief Justice of India recording that 
since receipt of the letter of the Chief 
Justice of India dated 14th Mar., 1981, 
the Chiėf Justice of Delhi had an ‘oppor- 
tunity .“to discuss this delicate matter” 
with the Chief Justice of India and ob- 
serving, to..quote the exact words used 
by. Chief Justice of. Delhi s` : 


“There: were three points mentioned in 
my D, O. 275-HCJ/PPS, dated 19th Feb., 

1981, addressed to the Law. Minister, a 
copy of: which was forwarded to you. I had 
also mentioned in-that letter that I have 
no investigating -agency to conclusively 
find out whether the complaints are 
genuine or not. Understandably there will 
be some who would- support the allega- 
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tions and there will be some 
who would refute them, There- 


fore it is natural that there may be vari- 


ance between the views that may be ex- 


pressed by different people: Indeed, my 
experience is that people-are hesitant in 
speaking out frankly. 

With regard to the annin about 
Justice Kumar’s integrity and general 
conduct, the matter has already been dis- 
cussed between us. About Justice Kumar 
not heing very helpful in disposing of 
cases, I enclose a statement of disposal 
by Justice Kumar in 1980, Just by way 
of comparison I have also included the 
figures. of disposal in the same period ‘of 
my other two colleagues whose cases for 
reappointment ‘are under consideration.” 


The Chief Justice of Delhi also addressed 
a letter dated 28th March, 1981 to the 
Law Minister pointing out that since re- 
ceipt of the letter of the Chief Justice of 
India, he had an opportunity “to discuss 
the entire matter in detail“with the Chief 
Justice of India” and that after this dis- 
cussion he had addressed a letter dated 
28th March, 1981 to the Chief Justice of 
India, a copy of which was being enclos- 


ed by him. The Chief‘ Justice of. Delhi- 


then proceeded to ‘add in this. letter ad- 
dressed to the Law, Minister : 


“Perhaps you ‘will consider .this to’ be 
sufficient “comments” on my part as de- 
sired by you in your. letter under reply 
about, the observations of. the Chief J us- 
tice of India which you have quoted i in 
your letter.” 


Now it is doat from this letter dad 
by the Chief Justice of Delhi to the Law 
Minister that the Chief Justice of India 
asked the Chief Justice of Delhi to fur- 
nish him “Details and cancrete facts in 
regard to the allegations against Justice 
Kumar” and in response to this request, 
the Chief Justice of Delhi met the Chief 
Justice of India on 26th Mar., 1981- and 
discussed “the entire matter ‘in detail 
with the Chief Justice. of- India.” Obvi- 
ously all “the details and concrete facts” 
in regard to the allegations against S, N. 
Kumar which were required by the Chief 
Justice of India must have’ been discuss- 
ed in detail between the Chief Justice of 
Delhi and the Chief Justice of India af 
this meeting held on 26th March, 1981, 
There is no reason to believe that any 
facts which were in the possession of the 
Chief Justice of Delhi in regard to the 
complaints and doubts against S: N. 
Kumar were not disclosed and discussed 


S. P, Gupta and others v. Union of India and others 


S.C, 261 


by him with the Chief Justice of India. 
There is also inherent evidence in the 
letter dated 28th March, 1981 addressed 
by the Chief Justice of Delhi to the Chief 
Justice of India that the entire matter 
relating to the integrity of S. N. Kumar 
was discussed between the Chief Justice 


‘of Delhi and the Chief Justice of India, 


The Chief Justice of Delhi stated at the 
commencement of this letter that he had 
an opportunity to discuss “this delicate 
matter” with the Chief Justice of India. 
The reference to “this delicate matter” 
could not be to any matter other than 
that relating to the integrity of S. N. 
Kumar, Then the Chief Justice of Delhi 
proceeded to state that there were three 
points mentioned in his letter dated 19th 
Feb., 1681 and obviously there was no 
reason for him to refer to these three 
points in his letter dated 28th March, 
1981- unless he had discussed these three 
points with the Chief Justice of India, It 
was with reference to the meeting. which 
the Chief Justice of Delhi had with the 
Chief Justice of India that the Chief Jus- 
tice of Delhi adverted to the three points 
in his letter to the Chief Justice of India. 
One of the three points was that serious 
complaints against S. N. Kumar had 
been received by him direct as well as 
through the Law Minister and some of 
these complaints were found to be not 
without basis and the second point was 
that some responsible members of -the 
Bär as also some of his own colleagues 
had expressed doubts about the integrity 
cf.S. N. Kumar. These two points must 
have been discussed between the Chief 
Justice of Delhi and the Chief Justice of 
India, for otherwise there is no reason 


.why the Chief Justice of India, and the 


Chief Justice of Delhi should have refer- 
red to them in his letter to the Chief 
Justice of India and if these two points 
weré discussed, it is difficult to believe 
that the Chief Justice of Delhi should 
not have disclosed all the facts bearing 
upon these two points to the Chief Jus- 
tice of India. The Chief Justice of Delhi 
emphatically reiterated in’ the last para- 
graph of his letter to the Chief Justice of 
India that the matter in regard. to the 
complaints against the integrity of S. N. 
Kumar had already been discussed be- 
tween them. Now, as stated in the letter 
of the Chief. Justice of Delhi dated 19th 
February; 1981, complaints against the 
integrity of S, N. Kumar were received 
by the Chief Justice of Delhi direct as 


also through the Law Minister and doubts 
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against the integrity of S. N. Kumar had 
been expressed by responsible members 
of the Bar as also by some of the Judges 
of the Delhi High Court and therefore 
the inference is irresistible that when the 
matter in regard to the complaints 
against the integrity of S. N. Kumar was 
discussed, these facts must have been dis- 
closed by the Chief Justice of Delhi .to 
the Chief Justice of India, The Chief 
Justice of India had with him a copy of 
the letter dated 19th Feb., 1981 where 
reference was made to complaints against 
S, N. Kumar, said to have been received 
by the Chief Justice of Delhi and to 
doubts against the integrity of S. N; 
Kumar said to have been expressed by 
responsible members of the Bar and some 
of his own collegaues and it is impossible 
to: believe that when the matter relating 
to thea integrity of S. N. Kumar was dis- 
cussed, the Chief Justice of India should 
not have asked the Chief Justice of Delhi 
to apprise him as to what were the com- 
plaints received against S. N, Kumar and 
who were the responsible members of the 
Bar and Judges who had expressed doubts 
against the integrity of S. N. Kumar. If 
the Chief Justice of Delhi refused to dis- 


close these fact to the Chief Justice of. 


India, we have no doubt that the Chief 
Justice of India would have re- 


monstrated with the . Chief Jus- 
tice of Delhi for such refusal and. 


expressed his displeasure about it to the 
Law Minister, There is no doubt in our 
mind that the Chief Justice of Delhi 
must have disclosed all the facts relating 
to the complaints and doubts -expressed 
against the integrity of S. N. Kumar to 
the Chief Justice of India but, as is evi- 


dent from a subsequent letter dated 22nd 


May, 1981 addressed by the Chief Justice 
of India to the Law Minister, the Chief 
Justice of India had already, prior to the 
date of the meeting, made his own in- 
quiries in the matter and as a result of 
such inquries he was not inclined to agree 
with the opinion given by the. Chief 
Justice of Delhi and it is obvious there- 
fore that he must have told the Chief 
Justice of Delhi that in the course of the 
inquiries made by him. he had been. told 
by persons that there was nothing against 
the integrity of S. N. Kumar ‘and he- was 
consequently unable to agree with the 
view expressed by the Chief Justice of 
Delhi, The Chief Justice of Delhi ap- 
parently remained unconvinced and. that 
is why he stated in his letter to the Chief 


Justice of India that there was: bound to 
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be variance between the views expressed 
by different persons in regard to the inte~ 
grity of a Judge, since there would be 


some who would support the allegations 


of lack of integrity while there would be 
some others who would refute them. This 
was a courteous and respectful way of 
expressing disagreement with the Chief 
Justice of India, But, at the same time, 
the Chief Justice of Delhi politely, yet 
firmly pointed out to the Chief Justice of 
India, by way of answer to his view, that 
experience showed that “persons are 
hesitant in speaking out frankly” when 
the question relates to the integrity of a 
Judge, suggesting clearly that merely be- 
cause persons questioned by the Chief 
Justice of India in the course of the in- 
quiries made by him did not choose to 
say anything against the integrity | of 
S. N. Kumar, it did not necessarily follow 
that the. integrity of S. N. Kumar was 
above. board, This letter addressed by the 
Chief Justice of Delhi to the Chief Jus- 
tice of India clearly shows that there was 
full discussion between the Chief Justice 
of Delhi and the Chief Justice of India in 
regard to complaints and doubts against 


_the integrity of S. N, Kumar but at the 


end of the discussion the Chief Justice of 
Delhi stuck to his opinion and that is why 
in the letter addressed by him to the Law 
Minister, he did not go back upon his re- 
fusal to recommend S. N. Kumar for fur- 
ther appointment and maintained his ori- 


ginal recommendation not to continue 
S. N. Kumar for further term. 
The Chief Justice of Delhi expressed 


the hope that what he had stated in his 
letter to the Chief Justice of India would 
be considered sufficient comments on his 
part in regard to the observations of the 
Chief Justice of India quoted in the letter 
of the Law Minister dated 19th March, 
1981. The criticism of the Chief Justice 
of India voiced in that letter was that 
what was stated by the Chief Justice of 
Delhi in his letter dated 19th February, 
1981 was vague and the Chief Justice of 
Delhi therefore pointed out to the Law 
Minister that he had discussed the entire 
matter in detail with the Chief Justice of 
India and met his objection and hence 
there was no question of any vagueness 
and he therefore hoped that his reply 
would be sufficient answer to the obser- 
vations of the Chief Justice of India. The 
effect and substance of what the Chief 
Justice of Delhi stated in his letter to the 
Law Minister was that he had cleared the 


charge of vagueness by discussing all the 
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facts in regard to the allegations against 
S, N. Kumar with the Chief Justice of 
India, 

93. This was followed by a letter 
dated 15th April, 1981 addressed by the 
Law Minister to the 
Delhi, We have already pointed out that 
since what was stated in the letter of the 
Chief Justice of Delhi dated 19th Febru- 
ary, 1981 was vague, the Law Minister 
had, by his letter dated 19th March, 1981 
requested the Chief Justice of Delhi to 
offer further comments in support of his 
recommendation against the discontinu- 
ance of S. N. Kumar. The only reply 
which the Law Minister got from the 
Chief Justice of Delhi was that the Chief 
Justice of Delhi had met and discussed 
the entire matter in detail with the Chief 
Justica of India and removed the objec- 
tion based on vagueness by giving him 
“details and concrete facts” in regard to 
the allegations against 5, N. Kumar. But 
the Law Minister was not informed as to 
what was discussed between the Chief 
Justice of Delhi and the Chief Justice of 
India and what were the “details and con~ 
crete facts” disclosed by him to the Chief 
Justice of India. It was obvious from the 
reply given by the Chief Justice of Delhi 
that despité the discussion with the Chief 
Justice of India he stuck to his original 
recommendation not to continue S. N. 
Kumar for a further term and the Law 
Minister therefore naturally enquired 
from him by his letter dated 15th April, 
1981 as to what was the material which 
provided the basis on which he concluded 
that S. N. Kumar’s reputation for integ- 


rity was not above board and recommend- 


ed that he ‘may ‘not be continued,'’ Ulti- 
mately, it was the Law Minister who’ had 
to take a decision on behalf of the Gov- 
ernment of India as to whether S. N, 
Kumar should be continued or not and 
in order to be able to discharge this ‘con- 
stitutional function fairly and honestly, 
it was necessary for the Law Minister to 
know what was the material on the basis 
of which the Chief Justice of Delhi had 
reached the opinion that S. N. Kumar did 
not enjoy good reputation for integrity 


and that he could not therefore be re- 
commended for reappointment. The Law. 


Minister obviously could not accept the 
opinion of the Chief Justice of ' Delhi 


blindly and unquestioningly because that’ 


would have amounted to abdication ‘of his 
constitutional obligation and he therefore 
asked the Chief Justice of Delhi to fur- 
nish -him the material on which the opin- 
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ion of the Chief Justice of Delhi was 
based, This letter addressed by the Law 
Minister to the Chief Justice of Delhi 
provides the clearest evidence that the 
Law Minister was not a party to any con- 
spiracy to throw out 5, N, Kumar as an 
additional Judge. The Law Minister if he 
was a party to any such conspiracy, would 


-not have required the Chief Justice of 


Delhi to provide the material which form- 
ed the basis of his opinion and instead, 
he would have accepted the opinion of tha 
Chief Justice of Delhi and after formally 
inviting the opinion of the Chief Justica 
of India, decided to discontinue S. N 
Kumar. But, obviously, the Law Minis- 
ter wanted to satisfy himself that there 
was material on the basis of which it 
could be said that the integrity of S, N, 
Kumar was doubtful, and that is why he 
did not regard it as sufficient that the 
Chief Justice of Delhi had discussed tha 
matter with the Chief Justice of India but 
asked for the material which formed the 
basis of the opinion of the Chief Justice 
of Delhi-so that the Central Government 
could come to its own decision whether 
or not to continue S. N. Kumar as an 
additional: Judge. This action on the part 
of the Law Minister. clearly establishes 
his bona fides in the matter of discontinu- 
ance of S, N. Kumar, 


94. Now we come to a very important 
letter which formed the subject matter of 
bitter controversy between the parties, 
This was a letter dated 7th May, 1981 
addressed by the Chief Justice of Delhi 
to the’ Law Minister in response to the re- 
quest contained in the letter of the Law 
Minister dated 15th April, 1981. The Chief 
Justice of Delhi by his letter supplied to 
the Law Minister the material on which 
his opinion against the continuance of 
S. N. Kumar was based, This letter con- 
tained at the top the words ‘Secret (For 
personal attention only)’, It contained in 
the second paragraph a prefatory state- 
ment by way of preamble to the facts set 
out in the subsequent paragraphs. This 
prefatory statement is extremely im- 
portant and it may be set out in extenso 
in the following words: 


' “Hon’ble the Chief Justice of India had 
made certain observations with regard to 
my recommendation abouf Mr, Justica 
S: N. Kumar and the same were com- 
municated to me by you for my com- 
ments in your D, O. ‘No, 50/2/81-Jus., 
dated 19th March, 1981, The Chief Justice 
had also written to me a letter dated 14th 
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March, 1981 asking for “details and con- 
crete facts in: regard to the allegations 
against Justice Kumar.” As I wrote to 
you in my D. O. No. 293-HCJ/PPS, dated 
28th March, 198]. I discussed the matter 
with Hon’ble the Chief Justice and as 
desired by him, in reply to his letter, 
wrote my D. O, No. 292-HCJ/PPS dated 
March 28, 1981, a copy of which was for- 
warded to you. . Accordingly, it is not 


only embarrassing but painful for me to 
write this letter. As you, however, desire 
to know what material provided the basis 
for me to conclude that Justice Kumar's 
integrity was not above board, I give be- 
low some facts,” 

(Underlining is ours) 


The Chief J ustice of Delhi reiterated in 
this prefatory statement that pursuant 
to the letter dated 14th March, 1981 ad- 
dressed by the Chief Justice of India 
asking for “details and concrete facts in 
regard to the allegations. against Justice 
Kumar”, 
India and discussed the matter with him 
and the letter dated 28th March 1981 was 
written by him as desired by the Chief 
Justice of- India and accordingly — for 
that reason — it was not only embarrass-. 
ing but painful for him to write this 
letter but since. the Law Minister desir- 
ed to know what material provided the 


basis for him to conclude that the integrity. 
of S. N. Kumar was not above board, he. 


was proceeding to give some facts. it is 
clear from this prefatory statement that 


- it.was as per the desire of the Chief Jus-.. 
tice of India. that the letter dated 28th: 
March, 1981 was addressed by the Chief. 


Justice:of Delhi in the terms in which he 
did, There is an undercurrent of sugges- 
tion here that the Chief Justice of India 
did not approve of the idea of the Chief 
Justice of Delhi setting out in a letter 
the facts discussed by him with the Chief 


Justice of India and perhaps that is why’ 
the Chief Justice of Delhi stated that it. 


was both embarrassing and painful for 
him to write that letter setting out the 
facts on which his opinion was based. The 
Chief Justice of Delhi then proceeded to 
state the facts on the basis of which he 
had‘ formed the-view that S, N. Kumar 


Gid not enjoy good reputation for integ-. 
rity, It is not necessary for us to refer to. 
these. facts in any detail but suffice it to 


state that several facts were set out by 
the Chief Justice of Delhi which made him 
conclude “that the reputation for integ- 
rity of. Justice Kumar was nob. as: should 
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-plimensary to Justice Kumar”. 
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be for a Judge of the High Court”. The 
Chief Justice. of Delhi pointed out that 
some time early in May, 1980 one of his 
colleagues had told him that he had in- 
formation to the effect that “if a sub- 
stantial amount was paid to Justice Kumar, 
suits brought by a particular party 
against an Insurance . Company would be 
decided in favour of that -party”, The re- 
ference here was obviously. to~- suits 
Nos. 1408, 1409 and 1417 of 1979 which 
wera filed by Jain Sudh Vanaspati Limit-. 
ed and Jain Export Private . Limited 
against the New Indian Insurance Com-~. 
pany Limited. The Chief Justice of Delhi © 
stated that even though original side, of 


‘work was taken away from S. N, Kumar 


and he was put on the appellate side in 


_ the second half of the year, 1980, that is, 


after the summer vacation, 5. N, Kumar. 
did not release: these three suits as also 
some other suits which were part-heard 
before him and continued to deal with 
them. In August, 1980, observed the Chief 
Justice of. Delhi, the same colleague of 
his who had talked to him earlier as also 
another colleague mentioned to him that 
doubts were being expressed about the 
integrity of S. N, Kumar vis-a-vis- these 
three cases and some others whereupon 
he “rnade discreet inquiries from some of 
the leading counsel and -they in strict con- 
fidence supported the allegations’. The 
Chief Justice of Delhi also found that 
besides the above mentioned. three cases 
there were a number of other.cases which 
had bzen retained by S. N. Kumar on his 
board despite his transfer to the appel- 
late side and in some of these cases “the 
parties involved were. rich: and , influen- 
tial including some former Princes”. The 
Chief. Justice of Delhi was at that time 
acting Chief Justice and after his appoint- 
ment as permanent, Chief; Jus- 
tice early in January, 1981, 
he locked into this matter a little more 
closely and made further inquiries and 
found that some of the lawyers were non- 
committal but there were others who "as- 
serted with some force that Justice 
Kumar's reputation was not above board’. 
The Chief Justice of Delhi also talked to 
some other colleagues, besides the two who 
had spoken to him and they also said that 


“unconfirmed reports have been, circulat- 


ed in the Bar which were not very com- 
The Chief 
Justice of Delhi pointed out that these - 
were the facts on the basis of which he 
had come to the opinion that:S. N, Kumar 


did not enjoy good reputation for integ« 
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rity. Now it was sought to be argued by 
learned counsel appearing on behalf of 
S. N. Kumar that these facts were not 
true and the Chief Justice of Delhi.was 
not justified in reaching an adverse opin- 
ion against S. N. Kumar on the basis of 
these facts. The learned counsel for S. N. 
Kumar submitted that it was a well es- 
tablished practice of the Delhi High Court 
that a part-heard matter always went 
with the Judge and was heard by him 
whether he was transferred from the ori- 
ginal side to the appellate side or vice 
versa and 8S. N. Kumar did not therefore 
act improperly in taking up part-heard 
matters even after he was transferred to 
the appellate side and no inference of 
lack of integrity could therefore be drawn 
against him merely because he continued 
to take up the part-heard matters. We 
are afraid this argument which seeks to 
assail the credibility of the opinion ex- 
pressed by the Chief Justice of Delhi can- 
not be entertained by us, It is not open 
to the Court to hold an inquiry and deter- 
mine for itself the correctness of the opin- 
ion of any of the constitutional authori- 
ties required to be consulted by the Presi- 
dent. The opinion given by any such con- 
‘stitutional authority may be mistaken or 
erroneous but the corrective for such mis- 
take or error is to be found in the con- 
stitutional provision itself and it cannot 
be provided by judicial intervention. The 
Court cannot take evidence for the-pur- 
pose of determining whether the facts on 
which the opinion of a constitutional au- 
thority required to be consulted is based 
are true or not or whether the opinion 
expressed by such constitutional authority 
is well-founded or not. That is a function 
entrusted by the Constitution to the Pre- 
sident, that is, the Central Government 
and it is for the Central Government to 
fudge whether the opinion expressed by 
the constitutional authority such as - the 
‘Chief Justice of the High Court is well- 
founded or not and whether it should be 
accepted or rejected. The court cannot be 
invited to go into the question whether 
the facts on which the opinion of the 
Chief Justice of Delhi was based: were 
correct or not and whether the opinion 
expressed by him was or was not justifi- 
ed, But all the same we may point out 
that, even on the record as it stands, the 
statement of S, N. Kumar in his affidavit 
in regard to the practice of the Delhi 
Court, does not seem to accord with what 
the Chief Justice of India, according to 


his letter dated 22nd May, 1981 appears 


S, P, Gupta and others v, Union of India and others 





S. C. 265 


to have learnt as a result of the inquiry 
made by him, namely, that even after the 
allocation of a Judge is changed from the 
original side to the appellate side and 
vice versa, he continues to take up part- 
heard cases provided that a substantial 


amount of’ time has been already spent 
on them. It is not every part-heard case 


which travels with the Judge from the 
original to the appellate side and vice 
versa but only those part-heard cases on 
which a substantial amount of time has 
already been spent. It may be pointed out 
that there is nothing to show that the 
part-heard suits which continued to re- 
main with S. N. Kumar were suits on 
which a considerable amount of time had 
already been spent. In fact, suits Nos, 1408, 
1409 and 1417 of 1979 were not at all 
part-heard suits and much less could it 
be said that a considerable time had 
already been spent by S. N. Kumar on 
them and yet, according to the Chief Jus- 
tice of Delhi, they continued to be dealt 
by S. N. Kumar, But, as we observed a 
little while ago, this is not a matter 
which can be investigated by the court 
and it must be left to the President, that 
is, the Central Government to decide 
what credibility or weight to attach to 
the opinion of the Chief Justice of Delhi. 
The Court is concerned merely to enquire 
whether there was, in fact, full and ef- 
fective consultation with the Chief Justice 
of Delhi and the Chief Justice of India 
and not whether the opinion given by the 
Chief, Justice of Delhi or the Chief Jus- 
tice of India was correct or not. It is pos- 
sible that the opinion expressed by the 
Chief Justice of Delhi in the present case 
was mistaken or erroneous, but that is 
not an issue which can be examined by 
the court, The Chief Justice of Delhi 
bona fide came to the view that S, N. 
Kumar did not enjoy good reputation for 
integrity and he frankly expressed this 
view to the Law Minister as he was bound 
to do, but from this it doés not necessarily 
follow that S. N. Kumar was lacking in 
integrity. The possibility of a bona fide 
error on the part of the Chief Justice of 
Delhi can never be excluded, 


95. There is also inherent evidence in 
the letter dated 7th May, 1981, to show 
that the Chief Justice of Delhi acted 
bona fide.in giving his opinion to the 
Law Minister in regard to the integrity 
of S. N. Kumar. The Law Minister had 


by his letter dated 15th April, 1981 ree 
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quested the Chief Justice of Delhi to send 
his comments on the complaint made by 
one Sabir Hussain, an advocate. The Chief 
Justice of Delhi after examining the rel- 
evant files in regard: to this complaint 
intimated to the Law Minister by his letter 
dated 7th May, 1981 that the complaint 
related to a suit which was disposed of 
by .S. N, Kumar and it was therefore a 
matter which could be commented upon 
only judicially, The Chief Justice of 
Delhi adpoted a correct approach in re- 
gard to this complaint and did not betray 
any undue enthusiasm to condemn S. N, 
Kumar. If the Chief Justice of Delhi were 
actuated by any mala fides against S.N, 
Kumar, he would have immediately seiz- 
ed upon this complaint and tried to utilise 
it for the purpose of supporting his opin- 
ion against the integrity of S. N, Kumar. 
We may point out that the Chief Justice 
of Delhi was perfectly right in no¢ sitting 
in judgment over the decision given by 
S, N, Kumar in Sabir Hussain’s suit, for 
it is not open to the Chief Justice of a 
High Court to examine the judgments 
given by an additional Judge and pass 
upon the quality of those judgments for 
the. purpose of deciding whether the, addi- 
tional Judge should be reappointed or 
not. This exercise is not open to the Chief 
Justice of the High Court or to the Chief 
Justice of India because the additional 
Judge is not on probation and that is why 
we are constrained to observe though. the 
case of O.. N, Vohra not being before us, 
it is not necessary for us to do so, that 
the Chief Justice of Delhi was not. justi- 
fied in, wadding through the ‘papers of 
Kissa.Kursi Ka Case for the purpose of 
deciding whether O, N. Vohra should be 
reappointed as an additional Judge. If 
O. N, Vohra was in error in, not dispos- 
ing of any application in the case or in 
making a wrong order on such applica- 
tion, it was for this Court in appeal, in 
the exercise of its judicial power, to com- 
ment on the judicial performance of 
O. N, Vohra and it was not for the Chief 
Justice of Delhi to sit in judgment over 
it for the purpose of condemning O, N 
Vohra, 


96. We may point out that the Chief 
Tustice of Delhi also referred in his letter 
dated 7th May, 1981 to the low disposals 
of S, N, Kumar as also to his unsatisfac~ 


tory behaviour with the members of the 


Bar, But these allegations need not vde- 
tain us because the discontinuance of 


S, N; Kumar as an Additional Judge by 
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the President was not based on these al- 
legations but it was founded only on the 
opinion expressed by the Chief Justice of 
De_hi in regard to the integrity of S. N. 
Kumar, 


97. Now we come to a most important 
part of the controversy between the par- 
ties The letter dated 7th May, 1981 ad- 
dressed by the Chief Justice of Delhi to 
the Law Minister carried at the top the 
remark, “Secret (for personal attention 
onl:7)”, Now before this letter was sent 
by the Chief Justice of Delhi to the. Law 
Minister, he had informed the Law Minis- 
ter to treat it as secret but at that time 
the Law Minister did not try to probe into 
the implications of this request, Later, 
however, when the Chief Justice of Delhi, 
with reference fo the letter proposed to 
be written by him in regard to the con- 
tinuance of O. N. Vohra, requested that 
that letter also shouldbe kept secret for 
personal attention only, the Law Minister 
asked him as to what exactly he 
meant by the remark “Secret (for 
personal attention only)” in the 
letter dated 7th May, 1981. The Chief 
Justice of Delhi in reply intimated to 
the Law Minister that what he meant. 
was that that letter should not be 
brouzht to the notice of the Chief 
Justize of India and for three very good 
reascns, namely: 


1. For reasons stated in the opening 
portion of his letter dated 7th May, 1981. 


2. He felt highly. embarrassed and 
perplexed after he addressed the origi- 
nal letter dated 19-2-1981 about Shri 
S, N. Kumar as the contents of that 
letter came clearly to be known to 
Shri 5, N. Kumar and certain of his col- 
leagues on the bench as a result of which 
it embarrassed him in discharge of his 
duties and functions. He felt that the 
contents of his letter dated 7th May, 
1981 would also get into the hands. of 
Shri 5. N. Kumar and- certain: of his 
other colleagues and he would thereby 
be put.to greater embarrassment which 
might create problems for him in futura 
in the discharge of his duties as Chief 
J ustica, . l 


3. He felt that tlie Chief J ata of 
India had already started wrongfully 
denigrating him for his letter of ` Fèb- 
ruary ’81 as some of his friends convey 
ed to him the feelings of the CJE” |- 
The Chief Justice of Delhi also informed 
the Law Minister thaf “he could: noi 
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afford to spoil his relations with the 
Chief Justice of India on the one hand 
and on the other could not desist from 
expressing without fear or favour what 
he felt of certain matters” and if he 
was “going to be suspect for discharg~ 
ing his functions fairly and  conscien- 
tiously, then his functioning as the Chief 
Justice would never be smooth vis-a-vis 
Chief Justice of India.” The Law Minis- 
ter placed this conversation on record in 
a note made by him on 19th May, 1981 
as also in a letter dated 29th May, 1981 
addressed by him to. the Chief Justice of 
Delhi, Pursuant to this request made 
by the Chief: Justice of Delhi, the Law 
Minister did not place the letter dated 
7th May 1981 before the Chief Justice of 
India, os 


_ 98. Though the Chief Justice of India 
had stated in his note dated 3rd March, 
1981 that he would like to go carefully 
into the charges against S., N, Kumar 
and he had a meeting’ with the Chief 
Justice of Delhi on 26th March, 1981 in 
that connection, he did not write’ to the 
Law Minister until the 8rd week of May 
1981 giving his opinion in regard to the 
question whether S N, Kumar should 
be continued or not, Meanwhile, the 
time fixed by this Court for the Union 
of India to decide whether S, N, Kumar 
should be reappointed for a further term 
as an additional Judge.or should be ap- 
pointed as a permanent, Judge or other~ 
' wise, was expiring on 27th May 1982 
and the Law Minister was therefore con- 
strained to address a letter dated 2isé 
May, 1981 reminding the Chief Justice of 
India that he had stated in. his note 
dated 3rd March, 1981 thag he desired 
to Took carefully into the charges aga- 
‘inst S, N. Kumar and requesting him 
Ahat if He had made any inquiries, the 
Law Minister “would be grateful to 
‘have the details” and also pressing him 


to give his “urgent advice in regard to 
ihe continuance or otherwise’ of the 
term of S, N. Kumar, Ie appears that 
‘this -letter was received by the: Chief 
T usticé of India when he was camping 
‘at Simla during the’ summer .. vacation 
and on receipt of this letter, the . Chief 
‘Justice: of India addressed a communica- 
‘ion dated 22nd May 1981 fo the Law 
‘Minister ° stating that he had made the 
‘most careful and extensive inquiries in 
‘regard to the allegations against. the 
‘integrity .of S; N, Kumar as ‘also his 
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rate of disposals and he was satisfied 


that there was no substance in any of 


these allegations. The. Chief Justice of 
India pointed out that it was a common 
practice in the Delhi. High Court tHat 
even after the allocation of a Judge was 
changed from the original side to th? 
appellate side and vice versa, he con- 
tinued to take up the part-heard cases 
on which sufficient amount of time had 
already been spent and S. N. Kumar 
therefore did nothing out of the way or 
unusual in taking up part-heard cases 
after the allocation of his work was 
changed. The Chief Justice of India ob- 
served that,.on inquiries made by him, 
he disagreed with the view taken: by the 
Chief Justice of Delhi that S. N, Kumar 
was either slow in his disposals or his 
integrity was doubtful and stated that 
it was not possible for him to agree 
that the term of S, N. Kumar should not 
be extended for the reasons mentioned 
by the Chief Justice of Delhi. Not one 
member of the Bar or Bench, said the 
Chief Justice of India, doubted the in- 
tegrity of S, N. Kumar and on the con- 
trary, some of them stated that he was 
a man of unquestioned integrity, It 
seems that some. Intelligence Bureau 
report regarding S. N, Kumar was also 
sent by the Law: Minister to the Chief 
Justice of India for his opinion along 
with his. letter dated 22nd May, 1981, 
but the Chief Justice of India could not 
give his opinion with reference to the 
report since he had no time to examine 
it and he therefore stated that he would 
give his opinion after his return to New 
Delhi on 26th May 1981 and in the cir- 
cumstances he recommended extension 
of the term of S. N, Kumar for another 
short term of three months. But, since 
one short term extension had: already 
been granted, ‘the Law Minister pre- 
sumably thought that it would not be 
right to go on giving short term exten- 
sions but that a decision should now þe 
taken whether S, N, Kumar should be 
continued or not and he therefore, pro- 
ceeded: to’ make his recommendation 
ignoring the Intelligence Bureau Report 
against S, N. Kumar, the rate of his dis- 


‘posals' and even his alleged behaviour 


in Court and confining himself-only- fo 
the question of his’ reputation for. in- 
tegrity, The Law Minister. put up: a. note 
before the Prime Minister on 27th May, 
1981 summarising ‘the effect of the cor- 


‘yespondence which had taken place be- 
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tween him, The Chief Justice of Delhi 
and the Chief Justice of India and 
pointing out that notwithstanding his 
specific request as to details of the in- 
quiries made by him, the Chief Justice 
of India had not furnished the same to 
him and on the contrary the letter dated 
22nd May 1981 addressed by the Chief 


Justice of India revealed “that he be- 
came a victim of his own charge of 
vagueness made by him against the 


Chief Justice of Delhi.” The Law Minis- 
ter stated in the note that he presumed 
that when the Chief Justice of Delhi 
and the Chief Justice of India met, “the 
former must have informed the latter 
about the details that he had mentioned 
E EE in his letter dated 7th May 
1981” and this inference was obvious 
from the letters addressed by the Chief 
Justice of Delhi to the Law Minister and 
the Chief Justice of India. The Law 
Minister observed that even according 
to the Chief Justice of India, the pre- 
vailing practice in the Delhi High Court 
was tnat not every part heard case but 
only those part-heard cases on which 
substantial amount of time had already 
been spent would go with the Judge 
when there was change of allocating of 
work but the Chief Justice of India had” 
“surprisingly left the matter there” 
without probing further “as to whether 
the part-heard matters which Justice 
Kumar chose to handle as a single 
Judge notwithstanding his having been 
allocated to the Division Bench were 
such on:‘which substantial amount of 


time had already been spent by him.” 
It was also pointed out by the 
Law Minister in his note that 


It was not merely a case of drawing in- 
ference against the integrity of S. N. 
Kumar from his taking up part-heard 
cases after being transferred to the 
appellate side but the details given by the 
Chief Justice of Delhi in his letter 
dated 7th May 1981 went further and 
in contrast, the letter of the Chief Jus- 
tice of India dated 22nd May, 1981 was 
not only lacking in details but was too 
vague, The Law Minister after making 
this analysis concluded that in the 
matter of assessment of integrity he 
preferred to accept the opinion of the 
Chief Justice of Delhi since “it is in his 
association that the Judge concerned dis- 
charges his duties and he has a better 
occasion and opportunity to watch his 
{ work and conduct” and on this view he 
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recommended that S5. N. Kumar may 
not be continued any further as an ad- 
ditional Judge, The result was that 
5, N. Kumar was not continued as an 
additional Judge on the expiration of his 
term on 6th June, 1981, 


93. Now the argument urged on be- 
half of the petitioners and S. N, Kumar 
was that the facts set out in the letter 
of the Chief Justice of Delhi dated 7th 
Mav, 1931 on which the decision of the 
Central Government not to continue 
S. N, Kumar as an additional Judge was 
based, were not disclosed to the Chief 
Justice of India and he had therefore 
no Ipportunity to consider those facts 
and give his opinion upon them and 
hence there was no- full and effective 
consultation between the’ Central Gov- 
ernment and the Chief Justice of India 
and the decision of the Central Gov- 
ernment not to continue S, N. Kumar as 
an additional Judge was vitiated by 
reason of non-compliance with the re- 
quirement of consultation laid down in 
Article 217, This argument was pressed 
with great vehemence by the learned 
counsel appearing on behalf of S. N. 
Kumar and he injected considerable 
amount of passion in it, but we do not 
think it can be sustained. It is un« 
doubtediy true that it was constitutional- 
ly impossible to the Central Govern~ 
ment to arrive at the decision not to 
continue S. N, Kumar as an additional. 
Judge without consultation with the 
Chiez Justice of Delhi and the Chief 
Justize of India as mandatorily required 
by Article 217. But as pointed out by 
us im an earlier portion of the Judg- 
ment, it was not necessary that the full 
and identical facts which at once cons 
stituted “both the source and founda- 
tion of the final decision” of the Central 
Government should be placed before 
the Chief Justice of Delhi and the Chief 
Justize of India by the Central Gove 
ernment itself or that they should ba 
brought to the notice of the Chief Jus- 
tice of Delhi and the Chief Justice of 
India in any particular order or by fols 
lowirg any particular procedure, What 
was necessary to constitute full and efs 
fective consultation within the meaning 
of Article 217 was that the Chief Justica 
of Delhi and the Chief Justice of India 
should have for their consideration 
“full and identical facts” which ulti« 
matefy formed the basis of tha decision | 
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of the Central Government, Now there 
can be no doubt that the decision of the 
Central Government not to appoint 
S. N. Kumar for a’ further term was 
based on the facts provided by. the 
Chief Justice of Delhi in his letter dated 
"th May, 1981 and if these facts. were 
not placed before the Chief Justice | of 
- India before he gave his opinion in re- 
gard to the continuance of S. N. Kumar 
in his letter dated 22nd May, 1981, the 
decision of the Central Government would 
be clearly vitiated for want of full and 
effective consultation with the Chief 
Justice of India. It therefore, becomes 
material to enquire’ whether the facis 
set out in the letter of the Chief Justice 
of Delhi dated 7th May; 1981 were placed 
before the Chief Justice of India: before 
he gave his opinion in the letter dated 
22nd May, 1981. We have already dis- 
cussed this question at some length 
while dealing with the meeting held by 
the Chief Justice of Delhi with the 
Chief Justice of India on 26th Mar., 
4981, and the letters dated 28th March, 
. 1981 addressed by the Chief Justice of 
Delhi to the Law Minister and the Chief 
Justice of India subsequent to that me- 
eting. We have pointed out various cir- 
cumstances which establish beyond any 
doubt that all the facts relating to the 
complaints and doubts express2d. against 
-the integrity of S. N., Kumar which 
were in the possession of the Chief 
Justice of Delhi must have been disclos- 
ed by him to the Chief Justice of India 
at the meeting held on 26th March, 
1981, We need not repeat what we 
have already discussed in great detail 
but: we may add that, judging as practi- 
cal men conversant with the ordinary 
course of human affiairs, we do not see 
any reason why the Chief Justice of 
Delhi should not have disclosed these 
facts to the Chief Justice of India, par- 
ticularly when the Chief Justice of 
India had asked him to furnish “details 
and concrete facts in regard to the al- 
legations against Justice Kumar”, But, 
the question may then be asked as to 
why, if the Chief Justice of Delhi had 
disclosed all the facts set out in the 
letter dated 7th May, 1981, to the Chief 
Justice of India at the meeting held on 
26th March, 1981, the Chief Justice of 
Delhi should have requested the Law 
Minister not to bring the letter dated 


Tth May, 1981 to the attention of the 
Chief Justice of India, The Law Minis- 
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ter was also intrigued by-this request 
and he therefore, asked the Chief Justice 
of Delhi as to why he did not want the 
letter dated 7th May 1981 to be placed 
before the Chief Justice of India and 
the Chief Justice of Delhi gave three 
reasons which we have reproduced ver- 
batim a little earlier. The first reascn 
given by the Chief Justice of Delhi 1s 
extremely significant because it show3 
clearly and indisputably that the facts 
set out in the letter dated 7th May, 198! 
were’ discussed by the Chief Justice of 
Delhi with the Chief Justice of India at 
the meeting held on 26th March, 1981, 
The Chief Justice of Delhi pointed out 
that he did not want the letter dated 
7th May, 1981 to be brought to the atten- 
tion of the Chief Justice of India be- 
cause, as observed by him in the opening 
portion of the letter, he had discussed 
the’ “details and concrete facts in regarc 
to the allegations against Justice Kumar” 
with the Chief Justice of India but tha 
letter dated 28th March, 1981 was writs 
ten by him in the terms in which 2 
was couched as per the desire of tha 
Chief Justice of India and therefore ii 
was embarrassing and painful for him 
to write the letter dated 7th May, 1981. 
This reason given by the Chief Justice 
of Delhi carries a veiled suggestion 
though not expressly articulated but im- 
plicit in what he has stated, that the 
Chief Justice of India did not want him 
to place on record the “details and con- 
crete facts in regard to the allegations” 
against S, N, Kumar and that is why he 
wrote the letter dated: 28th Mar., 1981 
in the terms he did according to the 
desire of the Chief Justice of India, This 
was perhaps the reason why the Chief 
Justice of Delhi found it embarrassing 
as well as painful to write the letter 
dated 7th May, 1981 setting out the 
“details and concrete facts in regard to 
the allegations” against S, N. Kumar, 
such a course being presumably con- 
trary to the suggestion of the Chief 
Justice of India. We have, of course, 
no ‘definite material before us on the 
basis of which we can conclude that the 
Chief Justice of India must haye asked 
the Chief Justice of Delhi not tc place 
the detailed facts relating to the- com- 
plaints and doubts against S, N. Kumar 
in writing, but it does appear that some 
discussion must have taken place be- 
tween the Chief Justice of Delhi and 


the Chief Justice of India asxa result of 
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which the -Chief Justice of Delhi bona 
fide carried a feeling that the Chief 
Justice of India might. feel offended if 
the- Chief Justice: of Delhi were to put 
the detailed.facts'in regard to the al- 
legations against. S. N, Kumar on record, 
contrary -to the: view: held by the Chief 
Justice of:India. That is why the Chief 
Justice of Delhi was: anxious that his 
letter dated 7th May, 1981 should not be 
brought to the attention of the Chief 
Justice of India. It was not because. the 
Chief Justice of Delhi did not want the 
facts set out in the. letter ; dated, 7th 
May, 1981 to be disclosed to the Chief 
Justice of India -that he - requested the 
Law Minister not to place that letter 
before the Chief Justice of India, but 
because in view of the impression given 
or perhaps a suggestion made at the 
meeting by the Chief J ustice of India, 
he apprehended that if he placed those 
facts on record contrary to the wish of 


the Chief Justice of India, the 
Chief Justice of India might feel. 
offended and his- relations with the 


‘Chief. Justice of India might be- spoilt: 
The second ‘reason given by the Chief 
Justice of Delhi was that he had found 
that the contents of his previous letter 
dated 19th’ Feb., 1981 had come to be 
known to S, N; Kumar and some of his 
colleagues on the Bench and he there~. 
fore felt that if the letter dated 7th 
May, 1981 was not kept by the Law 
Minister with himself along, but was 
sent by him to the: Chief Justice of 
India, leakage’ might occur in the pro- 
céss. and the contents of that letter also 
might get -known to S. N. Kumar and 
others, causing him, further embarrass- 
ment, The Chief Justice of Delhi might 
have been. right or might have been 
wrong in entertaining the apprehension 
that if his letter dated 7th May 1981 
was-sent to the Chief Justice of India, 
its contents might in the process leak out 
and S. N. Kumar and others might come 
to know about them, but there is no 
reason to doubt that he bona fide felt 
this apprehension and that weighed 
with ‘him ‘by askirig the Law Minister 
not to bring this letter dated 7th May 
1981 to the attention of the Chief 
Justice of India particularly since he 
had already discussed the “details and 
concrete facts” set out in that letter 
with the Chief Justice of India, The 
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India had already . started wrongfully 
denigrating him for his letter dated 19th 
Fek., 1981 as intimated to him by his 
friends and that if the Chief Justice of 
Ind:a. came to. know that he had placed 
the detailed facts in regard to the alle- 
gations against S. N, Kumar on record 
contrary to his wish, the Chief Justice 
of India might feel offended and in that 
event his functioning as Chief Justice of 
Delhi would become difficult vis-a-vis 
the Chief Justice of India. This feeling 
voiced by the Chief Justice of. Delhi 
might or might not be justified and the 
information received by him from his 
friends in regard tothe feelings of the 
Chief Justice of -India might or might 
not be correct, but we have no reason 
to hold that the Chief Justice of Delhi 
acted otherwise than bona. fide in carry~ 
ing this feeling. It may be thag . the 
Chief Justice of Delhi was wrong in 
entertaining this feeling, but his bona 
fides and veracity cannot be doubted for 
a moment. Moreover, that is not a 
matt2r which falls within the scope of 
our inquiry, What we have to deter- 
mine is only a very limited issue, namely 
whether the facts set out in the letter 
dated 7th May, 1981. were disclosed by 
the Chief Justice of Delhi to the Chief 
Justize.-of India and so far as that is 
concerned, there is no doubt in our 
minds that these facts were discussed 
by the Chief Justice of. Delhi with. the 
Chief Justice of India at the meeting 
held. on 26th March 1981. and. no.con- 
trary inference can be drawn merely 
‘becatse, for the three reasons given by 
him, the Chief Justice of Delhi asked 
the Law Minister not to.bring his letter 
dated 7th May 1981 :to the attention of 
the Chief Justice of India, 


100, There is, in fact, ‘another piece 
of evidence which clearly establishes 


‘that the detailed facts in regard ‘to the 


allegetions against S. N, Kumar were 
discussed between the Chief Justice of 
Delhi and the Chief Justice’ of India. 
The petitioners and S. N, Kumar of 
course did not dispute that the meeting 
of 26th March, 1981 did take place be- 
tween the Chief Justice of Delhi and 
the Chief Justice of India but, their con% 
tention was that the only circumstance 
pointed out by the Chief ‘Justice of 
Delhi to the Chief Justice of India for 


third reason given by the Chief Justice drawing an adverse inference against 


: : + 1% os *) 2 v i y ms 
„of Delhi was that the Chief Justice ‘of 


va 


the integrity -ofS,.N, Kumar was. thal 
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he had taken up -part-heard cases of the 
original side even after he was trans- 
ferred to the appellate side and no other 
facts in regard to the integrity of S.N. 
Kumar were discussed by the Chief 


‘Justice. of Delhi with ‘the :Chief Justice. . : ; a 
' < 101. It was suggested by the learned 


of India: This contention .of the peti- 
tioners and S. N. Kumar is wholly with- 
out force and ‘it’ stands completely an- 
'swered by what we have already discus- 
‘sed: in the preceding paragraphs of this 
judgment.: But, additionally, we may 
point out that this contention is aiso 
belied by the counter-affidavit dated 7th 
‘July 1981 filed by S. N. Kumar himself. 
‘If the only complaint in regard to in- 
tegrity of S. N. Kumar mentioned by 
the Chief Justice of Delhi to the Chief 
Justice of India related to the taking up 
of part-heard cases by S. N. Kumar 
after transfer to the appellate side and 
that was a fortiori the only matter 
‘mentioned by the. Chief Justice of India 
‘to S. N. Kumar when he called 5. N. Kumar 
for discussion after his meeting with 
the Chief Justice of Delhi, it is difficuit 
to understand how S. N. Kumar hap- 
pened to-refer to Suits Nos, 1408, 1409 
and 1417 of 1979 in his counter-affidavit 
filed before the disclosure of the letter 
dated 7th May, 1981, These three suits 
‘were not.part heard suits because the 
.summonses for judgment in these three 
suits had been disposed of S, N. Kumar 
on 7th March, 1980 by. granting un- 
conditional leave to, defend and yet they 
were specifically referred to by S, N. 


-Kumar in his, counter-affidavit and ex- _ 


-planation was..sought to be given in. re- 
gard to them. -These three suits were 
‘particularly mentioned .in the letter 
‘dated 7th May, 1981 and - according to 
‘that letter, it was in relation to these 
-suits that allegation of lack of integrity 
was made against S. N. Kumar. Now if 
„the complaint against the integrity of 
-S, N. Kumar in relation to these three 
suits was not mentioned by the Chief 
Justice of Delhi to the Chief Justice of 
India at the meeting held on 26th Mar. 
‘1981, how could 8, N. Kumar think of 
dealing with them in his counter-affida- 
vit, -The reference to: these. three ‘suits 
‘in, the .counter-affidavit of S. N. Kumar 
clearly ‘shows that apart::from the part- 
heard suits, these three suits and the 
allegations relating to them were also 
disclosed by the Chief Justice of. Delhi 
_ to the Chief Justice of India and if that 
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be so, there can be no doubt that ail 
the facts: in ‘regard to the allegations 


‘against S. N, Kumar must have been dis- 


cussed -between the Chief Justice of 
Delhi and the Chief Justice of India, . 


counsel on behalf of S. N. Kumar in the 
course of arguments that the Chief 
Justice of Delhi was anxious to keep 
the facts set out in the letter dated 7th 
May, 1981 secret from the Chief Justice 
of India, lest he should make his com- 
ments on them and reject the recom- 
mendation not to continue S, N. Kumar 
as an additional Judge based on these 
facts, But this suggestion is meaning- 
less because the Chief Justice of Delhi 
in any event knew as a result of the 


. meeting held on 26th March 1981 that 


the Chief Justice of India was not agree- 
ing with the view expressed by him and 
was against his recommendation to dis- 
continue S, N. Kumar as an additional 
Judge, while he, on his part, was not 
prepared to change his view and retract 
the recommendation made by him, be- 
cause even after the discussion with the 


Chief Justice of India, he felt that he 


could ‘not honestly recommerid continu- 
ance of S. N. Kumar as. an . additional 
Judge and if that be so, there is no rea- 
son why he should have wanted to keep 
back his letter dated 7th May, 1981 
from the Chief Justice of India except 
for the three reasons given by him, We 
must, of course, observe that in our 
opinion, howsoever strong and. cogent 
three reasons given hy 
him, the Chief Justice of Delhi should 
never have asked the Law Minister nof 
to place his letter dated 7th May, 1981 
before the Chief Justice of India, So 
long as the Chief Justice of Delhi was 
acting bona fide in the discharge of his 
constitutional duty — and we have no 
doubt that in the matter of continuance 
of S. N. Kumar he was acting bona fide, 
he should not have bothered whether 
by his, action in. putting the facts on 
record in the letter dated 7th May, 1981 
the Chief Justice of India would be of- 
fended. and his relations with the Chief 
Justice of India would be spoilt, There 


„are occasions when persons holding high 


constitutional offices are called upon to 
duty and this 
duty they. have to perform, whatever by 
the consequences, If necessary, let the 


heavens fall .but. what is right and just 


. doing what I think is right; though 
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shall be done without fear or 
affection or goodwill, Long years ago 
that great common law Judge, Lord 
Mansfield spoke of the judicial office in 
majestic tones and said: r 
“I will not do that which conscience 
tells me is wrong, upon his occasion; 
to gain the huzzas of thousands, or the 
daily praise of all the papers which 
come from the press; I will not avoid 
it 
should draw on me the whole artillery 
of libels; all that falsehood and malice 
can invent, or the credulity of a delud- 
ed populace can swallow......... Once for 
all, let it be understood, ‘that no en- 
deavcurs of this kind will influence any 
man who at present sits here,” 
What the learned Chief Justice said in 
regard to judicial function must apply 
with equal validity where a Judge is 
called upon to discharge any other func- 
tion entrusted to him by the Constitu- 
tion and he must boldly and fearlessly 
do that which Constitution commands. 
But merely because the Chief Justice of 
of Delhi flinched and faltered out of a 
sense of apprehension that the Chief 
Justice of India might feel offended by 
his writing the letter dated 7th May, 
1981, it does not follow that the facts 
set out in that letter were not personally 
discussed by him with the Chief Justice 
of India at the meeting held on 26 Mar, 
1981. We are clearly of the view that 
the “full and identical facts’ on which 
the decision of the Central Government 
was based were placed before the Chief 
Justice of India there was full and ef- 
fective consultation with him before the 
Central Govt, reached the decision that 
S. N, Kumar should not be continued as 
an additional Judge, We may also point 
out that this decision of the Central 
Government was not based on any if 
relevant considerations, since, as w8 
have already pointed out earlier, lack of 
of reputation for integrity is certainly 
a most relevant consideration in deciding 
whether a person should be appointed a 
Judge, 


favour, 


102. We may make it clear that in 
taking this view we do not for a moment 
wish to suggest that S, N. Kumar was 
lacking in integrity. That is not a matter 
into which we are called upon fo enquire 
and nothing that is stated by us should 
be regarded as expression of any opinion 
on this question, We may observe in 
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fairness to S. N. Kumar that the Chief 
Justice of India clearly stated it to be 
his opinion that the integrity of S. N. 
Kumar was unquestionable, What hap- 
pened here was that there were two 
conflicting opinions given by the two 
constitutional authorities required to be 
consulted, namely, the Chief Justice of 
Delhi and the Chief Justice of India, 
Both were perfectly bona fide opinions 
and the Central Government had to 
choose between them and come to its 
own decision, The Central Government 
preferred the opinion of the Chief Jus- 
tice of Delhi for the reasons mentioned 
in the note of the Law Minister dated 
27th May, 1981 and decided not to ap- 
point S~N, Kumar as an additional 
Judge for a further term. We do not 
think this decision suffers from any cone- 
stitutional infirmity, 


103, Eut before we part with this 
point, we must refer to one last conten- 
tion urged on behalf of the petitioners 
and S. N, Kumar and that contention 
was that the non-appointment of S. N. 
Kumar as an additional Judge was tan 
tamount to his removal and the Central 
Government was therefore bound to 
follow the principles of natural justice 
before taking the decision not to con- 
tinue kim an Additional Judge, This 
contention is without merit and the 
premise on which it is based is not sus- 
tainable, It is wholly incorrect to say, 
that when an additional Judge whose 
term has expired and who would there- 
fore have to return to the Bar or to the 
subordinate judicial service, is not ap-« 
pointed a permanent Judge or an addi- 
tional Judge for a further, term he is res 
moved by the Central Government, We 
have already discussed this aspect of the 
matter and pointed out that on the exs 
piration of his term, an additional Judge 
has no right to be appointed a perman% 
ent Judge or an additional Judge for a 
further term and his only right is to ba 
considered for such appointment and if 
as a result of such consideration, after 
going through the consultation process 
envisaged in Article 217, he is nof cona 
sidered suitable for further appointment 
and it is decided not to reappoint him, 
he cannof complain against the decision, 
unless he can show that there was nv 
full and effective consultation as cons 
templated in Art, 217 or that the decis 
sion not to appoint him was based on 


` 


1982 


ârrelevant considerations. If he is not 
appointed a permanent Judge or an ad- 
ditional Judge for a further term, he 
goes out, but that happens because the 
term, for which he was 


cause he is removed,. There is therefore 
no question of giving him an opportuni: 
ty to be heard before the decision is 
taken not to. appoint him asa permanent 
Judge or an additional Judge. We must 
in the 
Jenge levelled on behalf of the peti- 
tioners and S, N, Kumar against the 
decision of the Central Government oË 
to appoint S, N. Kumar as an additional 
Judge for a further term, 


104, We would therefore dismiss the 
first group of writ petitions in so far as 
they seek relief in respect of O. N, 
Vohra and S. N, Kumar, No relief can 
be granted in respect of O, N. Vohra 
because, though added as a party re- 
spondent, he has not appeared and 
claimed any relief against the decision 
of the Central Government to discon~ 
tinue him as an additional Judge and 
has accepted such decision without pro- 
test or complaint, That -is the reason 
why we have noft examined the com- 
plaing of' the petitioners in regard ta 
discontinuance of O., N, Vohra as an 
additional J udge, So far as S, Ni 
Kumar is concerned, we have rejected 
his claim for: relief, ` because, in our 
opinion, and we have already given our 
reasons taking this view, the decision to 
discontinue him as an additional Judge 
was taken by the Central Government 
after full and effective consultation ‘with 
the Chief Justice of Delhi and the Chief 
Justice of India and it was not based ‘on 
any irrelevant - considerations, We 
have taken the view that the circular 
letter issued by the Law Minister was 
not unconstitutional and void and hence 
the first group of writ petitions must 
also fail in so far as they challenge the 
constitutional validity ‘of the circular 
fetter, The other relief claimed in the 
first group of writ petitions have also 
been rejected by us and hence this 
group” ‘of writ ‘petitions must wholly fail. 


105. But, while dismissing this group 
of writ petitions, we may observe that 
though, in our opinion, there was full 
and effective consultation with the Chief 
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originally ap-- 
pointed has come to an end and not be- 


circumstances reject the chal< 
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Justice of Delhi and the Chief Justice of 
India before the decision was taken by 
the Central Government to discontinue. 
S5.. N. Kumar as an additional Judge 
land neither -the petitioners nor .S. N, 
Kumar could therefore have any legi- 
timate cause for grievance against such 
decision, it would: be a good thing if, 
having ‘regard to the high status and 
dignity of a High Court Judge, the 
Union of India could see its way to place 
the letter dated Yth. May, 1981 addres- ' 
sed by the Chief Justice of Delhi to the 
Law Minister before the Chief J ustice 
of India and elicit his opinion with re- 
ference to that letter and then consider 
whether S. N, Kumar should be re-ap- 
pointed as an additional Judge in the 
Delhi High Court, This is only a sug- 
gestion which we are making ex cathe- 
dra for the acceptance of the Govern- 
ment; if thought fit, 


K, B, N. Singh’s caseg 


106. The second group of writ peti-« 
tions raises the question of constitutional 
validity of the orders transferring Chief 
Justice M, M, Ismail to the Kerala High 
Court and Chief Justice K, B, N, Singh 


-to the Madras High Court, However, sO 


far as Chief Justice M, M, Ismail is con- 
cerned, the question has become academic 
because he has stated in the counter-affi< 
davit filed by him in reply to the writ 
petition of Miss Lily Thomas that he 


does not want anyone to litigate 
for or against him nor does he want 
anything about him fo be argued 


or debated and he has subsequently re- 
signed his office as Chief Justice of the 
Madras High Court the only question 
which therefore survives for considera- 
tion is whether the fransfer of Chief 
Justice K, B, N. Singh to the Madras 
High Court could be said fo be constitu- 
tionally. invalid, The determination of 
this question obviously depends upon 
the true scope and ambit of the power 
of transfer conferred under Cl, (1) of 
Art, 222, That Article reads as follows: 


“Article 222 (1), The President may, 
after consultation with the Chief Justice 
of India, transfer a Judge from one High 
Court to any other High Court,” 


This article came up for consideration be- 
fore a Bench of five Judges of this Court 
in Sankalchand Sheth’s case (AIR 1977 


SC 2328) (supra), Mr, Seervai arguing on 
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behalf of Sankalchand Sheth in that 
case contended that a Judge cannot be 
transferred from one High Court ‘to 
another without his consent, and there 
were two grounds on which he rested 
this contention, One was that on a 
proper 
in the context of the basic principle of 
independence of the judiciary, consent 
must be read as a necessary require- 
‘ment in that. article and the other was 
that since transfer of a Judge involves 
a’ fresh appointment in the High . Court 
to which he is transferred, such transfer 
cannot be made without the consent of 
the Judge, The majority Judges com- 
prising Chandrachud, J., (as he then 
was) Krishna Iyer, J. and Fazal Ali, Ju 
rejected this contention of Mr, Seervai 
and held that there was no need or 
fustification, in order to uphold and 
protect the independence of the judici- 
ary, to construe Art, 222 C1.. (1) as 
meaning that a Judge can be transferred 
from one High Court to another only 
with his consent, Justice Untwalia and 
myself, however, took a different view. 
' Wa upheld the contention of Mr. Seer- 
vai and held that a Judge cannot be 
transferred from one High Court to an- 
other without his consent, Mr, Justice 
Untwalia based his conclusion on the 
second ground urged by Mr. Seervai, 
namely, that the transfer of a Judge in- 
volves fresh appointment in the High 
Court to which he is transferred and 
the Judge is also required to take 4 
fresh oath in accordance with Article 219 
and in the form prescribed in the Third 
Schedule and he cannot . therefore he 
transferred without his consent, I ac- 
cepted both the grounds urged by Mr. 
Seervai in support of his contention and 
held that it is no doubt true that the 
words “without his consent” are not to 
be found in Cl. (1) of Article 222, but 
the word. ‘transfer’ which is used there 
fis a neutral word which can mean con- 
sensual as well as compulsory transfer 
and if the high and noble purpose of 
the Constitution to secure the indepen- 
dence of superior judiciary by insulating 
it from all forms of executive control or 
interference is to be achieved, the word 
‘transfer’ must be read in the limited 
sense of consensual transfer, I pointed 
that when a Judge is transferred to an- 
other High Court, he has to make and 
subscribe a fresh oath or affirmation be- 
fore the Governor of the State to which 
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he is transferred before he can enter 
upon the officeof aJudge of that High 
Court and such transfer would not be~. 
come effective unless the Judge makes 
and subscribes an oath or affirmation be- 
fore the Governor and that would plain- 
ly be a matter within the volition.of the 
Judge and I therefore, concluded that 
since the volition of the Judge who 18 
transferred is essential for making the 
transfer effective, there can be no trans- 
fer of a Judge of a High Court without 
his consent. The view taken by Justice 
Untwalia and myself was thus a min- 
ority view, but since the present wri 
petitions were being heard by a larger 
Bench than that which decided Sankal-< 
chand Sheth’s case, Mr. Seervai can- 
vassed the minority view for acceptance 
by the Bench of seven Judges. The 
Tearned Attorney General, on the other 
hand, contended that the majority view 
taken in Sankalchand Sheth’s case re- 
presented the correct law on the poini 
and the Bench of seven Judges should 
affirm that‘ view. I have carefully ex- 
amined the arguments which have been 
advanced with great ability and learn- 
ing on both sides, but I am afraid I 
find it impossible to change the 
view J took in Sankalchand Sheth’s case. 
Nothing that has been said in the course 
of the arguments has persuaded me to 
take a different view. I remain un- 
convinced of the incorrectness of the 
view taken by me and I hold to that 
view despite the fact that I still happen 
to be in a minority, I have already 
given elaborate reasons in my  judg- 
ment. in Sankalchand Sheth’s case for 
taking the view that a Judge cannot be 
transferred from one High Court to an- 
other without his consent and I think ‘4 
would be a futile exercise on my part to 
reiterate those reasons once again un 
this judgment. I hold for the rea- 
sons given by me in my judgment in 
Sankalchand Sheth’s case that the power 
of transfer under Article 222 clause (1) 
cannot be exercised against a Judge 
without his consent, It is, I may re, 
peat, a highly dangerous power involv 
ing great hardship and injury to the 
Judge transferred including a stigma on 
his reputation in cases where the transs 
fer is not effected pursuant to any policy 
but the Judge is picked out for transfer 
on a selective basis and to my mind, it 
makesno difference whether the transfer 
is made by the Government; on its own 


ay 


_clausa (4) of Article 124, 
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initiative or it is made at the instance 
of the Chief Justice of India as in the 
case of Chief Justice K. B, N, Singh, 


107, Even if I am wrong in taking 
the view that no Judge can be trans- 
ferred from one High Court to another 
without his consent, the transfer of 
Chief Justice K, B, N, Singh must still 
fail. It. has been held in Sankalchand 
Sheth’s case (AIR 1977 SC 2328), and on 
this point there was no disagreement be- 
tween the majority and the minority, that 
the power to transfer a Judge from one 
High Court to another can be exercised 
only in public interest and there must 
be full and effective consultation be- 
tween the President, that is, the Cen- 
tral Government and the Chief Justice 
of India before the decision to transfer 
a Judge is taken, I wholly accept this 
construction of clause (1) of Article 222 
and since full and detailed reasons hav 
been given in the various judgments ia 
Sankalchand Sheth’s case I need not 
indulge in the same exercise again, 


108. Now it is obvious that when a 
Judge is transferred from one High 
Court to another by way of punishment, 
it can never be in public interest for no 
public interest would countenance 
punishment of a Judge except by way, 
of impeachment under proviso (b) to 
clause (1) of Article 217 read with 
There is 
a clear antithesis between a transfér by 
way of punishment and a transfer in 
public interest: and therefore, a transfer 
by way of punishment musf be held to 
be outside the scope and ambit of Arti- 
cle 222 clause (1). In fact, if was so 
held in Sankalchand Sheth’s case by. all 
the Judges. But the question then 
arises when can it be said that a Judge 
is transferred from one High Court to 
another by way of punishment, Un- 
doubtedly, when a Judge is transferred 
by the Government because he does nof 
toe the line of the executive or gives 
decisions against the Executive or has 
for some reason or the other fallen from 
its grace, it would be a transfer by way 
of punishment. That would be the 
plainest case of penal transfer, But these 
are not the only circumstance in’ which 
a Judge may be transferred from one 
High Court to another by way of punish- 
ment, The element of punishment is 
not confined merely to the wrath ofthe 
Government on account of a Judge be: 
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ing inconveniently independent. There 
may be cases where a Judge may be 
transferred because he is not behaving 
properly or is: conducting himself in a 
manner not befitting the position of a 
High Court. Judge and such a transfer 
grounded on the conduct or behaviour of 
the Judge would clearly be punishment, 
even if it be on the recommendation of 
the.Cheif Justice of India. It is also 
possible that the Chief Justice of India 
may find in a given case that a Judgeof 
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‘a High Court is promoting the interest 


of his son or brother in practice or by 
passive inaction allowing his son of 
brother to exploit his- relationship with 
the Judge’for the purpose of advancing 
his professional interest and in such a 
case, the Chief Justice of India may re- 
commend that the Judge should be 
transferred to another High Court and 
the Government may accept such re- 
commendation, Would the transfer in 
such a case not clearly be by way of 
punishment? There may also be cases 
where the recommendation of the Chief 
Justice of India for transfer of a Judge 
may proceed from his disagreement with 
the social philosophy of the Judge of 
his unhappiness with the manner in 
which he is deciding cases and the Gov- 
ernment may unquestioningly . accept 
such recommendation, This would also, 
in my opinion, be nothing short of 
punishment, I take the . view that 
whenever transfer of a Judge is effected 
for a reason bearing upon the conduct 
or behaviour of the Judge, it would be 
by way of punishment and therefore, 
not permissible under Cl, (1) of Article 
222, When I say this, I may make it 
clear that I do not regard transfer pet 
se as a punishment, It is the reason 
for which the transfer is made, which 
makes it penal and if that reason is re- 
lated to the conduct of behaviour of the 
Judge the transfer would clearly be a 
penal transfer not in public interest and 
hence outside the scope and ambit of 
Article 222 clause (1), 


109. That takes me fo a consideration 
of the question whether in the present 
case where there was full and effective 
consultation between the Central Gov- 
ernment and the Chief Justice of India 
before the decision was taken to trans- 
fer Chief Justice K, B. N. Singh to the 
Madras High Court and whether such 


transfer was effected in public interest 
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and not by way of punishment, 
considering this question, I would like 
to ens, nasise at the outset, and the point 
I am making here is one of. great im- 
portance, that. when a.transfer. of a Judge 
of a High Court is challenged in a Court 
of Law, the burden must lie upon the 
Government to sustain the validity of 
the transfer, The power -of transfer 
even according to the majority decision 
in -Sankalchand Sheth’s case. (AIR. 1977 
SC 2328), is a. drastic power to be ex- 
ercised only in rare cases as it. has the 
effect of destroying the right. of. .the 
Judge who is transferred, to continue as 
a Judge in the High Court to which he 
was appointed ‘until he reaches the age 
of 62 years and removing him to an= 
other High Court where possibly he 
would not have agreed to go if he had 
been asked at the time of his original 
appcintment, 
fer is made, the Judge has a difficult 
choice, either to go to the High Court 
where he is transferred or to resign and 
having burnt his.boats and given >: up 
his profession long back, he would : be 
in great difficulty if he chose: to resign 
and therefore, from a practical point. .of 
view, he would have no option but -to 
go to the other High Court, howsoever 
inconvenient it may be to. him. More- 
over, it would be almost impossible fot 
the Judge to successfully challenge the 
order of transfer if the burden of show- 
ing its invalidity were cast upon him. 
Even as it is, the Judge would have -to 
wage a lone and unequal battle against 
the Government when he. challenges the 
Order of transfer and if the onus -of 
establishing facts invalidating the order 
of transfer -were thrown upon him, the 
battie would be rendered still more un- 
equal and the scales would be weighted 
heavily against him, . The result would 
be that even. an invalid order of trans~ 
fer would pass muster on account. of 
the inability of the ‘Judge to. discharge 
the burden of showing the invalidity of 
the order of transfer and the virtual 
immunity thus granted to the order of 
transfer would seriously-impair the in- 
dependence of the judiciary. Further= 
more, having regard to the high’ status 
and dignity. of a Judge of a High Court, 
it is. but fair that when the Government 
is displacing the right of the Judge to 
- continue in his High Court, up to the 
‘age of 62 years, he should be told what 


are the reasons which have weighed 
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with the Government in transferring 
him. He must be assured that all the 
constitutional requirements. have «been 
complied with, Besides, the ‘facts show= 
ing that there was full and effective 
consultation between the ‘Government 
and the Chief Justice of India and the 
reasons for making ‘the transfer would 
be within the special knowledge of the 
Government and the onus must, there- 
fore’ be upon the Government to’ prove 
them, Thus the burden of sustaining 
the validity of the order of transfer 
must rest on the Government and . this 
burden, it may be “pointed out, is ‘a 
heavy burden, which must be ` satisfac- 
torily discharged by the’ Government. 
This is the same’ principle which has 
been applied by this Court when ` the 
legality of detention of a‘ person is 
challenged by filing an application for a 
writ of habeas corpus, This Court has 
consistently taken the view in such 
cases, unlike the House of Lords in 
Zamihr’s case, that the burden if: sus- 
taining the validity of the detention 
must lie on the cere pane 


110, . I: “may observe. that this is a re- 


: markably: unusual case. in which there is 


substantially a- contest -between the 


Chief ‘Justice of a High Court 
on one hand and the -Chief 
Justice of India on ‘the other,. .. The 


Government is, of course, a party to 
this contest since it is ultimately. . the 
order of transfer made :by the Govern- 
ment which is called in question. by 
Chief Justice K. B. N. Singh, but since 
the order of transfer was made. by 
the Government on the ` recommenda- 
tion of the Chief Justice of:India, it is 
the Chief Justice of India who has ac- 
cepted the gauntlet and joined. the con- 
test against Chief Justice K, B, N. Singh. 
The Chief Justice of India has filed: 2 
counter-affidavit in reply to .the „writ 
petition of Chief Justice K.B,N, Singh 
and others, but having filed such coun- 
ter-affidavit, he has. chosen‘ not to ap- 
pear before us through counsel, The 
resulf is that we have been deprived of 
the opportunity of ‘asking for clarifica- 
tion of some -of the averments made. in 
the counter-affidavit, which appeared at 
Jeast to some of us to be vague and in- 
definite. When we asked the learned 
Solicitor: General in the course of . the 
hearing to give us particulars of one 
statement made in the counter-affidavit 
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of the Chief Justice of India, namely, 
“Every relevant aspect of that question 
was discussed by me fully with the 
President both before and after I pro~ 
posed the transfer,” the learned Solicitor 
General rightly rejoined by saying that 
he was not appearing for the Chief 
Justice of India and he could not theres 
fore give the particulars asked for by, 
the Court. (We have therefore to pro- 
ceed on the basis of the counter-affi- 
davit of the Chief Justice of India as it 
stands without any further clarificatioa 
or elucidation, We must also remind 
ourselves when we are deciding this 
contest between Chief Justice K, B, N. 
Singh on the one hand and the Chie? 
Justice of India and the Government on 
the other, that we are sitting as Judges, 
who have taken an oath to perform the 
duties of our office without fear or 
favour, affection or ill-will and it is our 
solemn and sacred duty to do justice, 
irrespective of who is the litigant be- 
fore us, We have the highest regard 
for the Chief Justice of India as w8 
have for Chief Justice K, B. N. Singh, 
but they are both litigants before us and 
while deciding the contest between them, 
we must be blind to their status or 
position and we must adjudicate the 
controversy between them as we might 
do in the case of any other litigants 
before us. We must apply the same 
standards in assessment of the affidavits 
and Counter-affidavits filed by Chief 
Justice K, B, N, Singh and Chief Justice 
of India as we would do in any other 
case, The scales of justice cannot tilt one 
way or another merely because a liti- 
gant before us happens to be the Chief 
Justice of a High Courg or the highest 
amongst the Indian Judiciary, They ara 
all equal before us when we sit on the 
seat of Justice and we shall do justice, 
without fear or favour, affection or ill« 
will and decide the issues arising in the 
case objectively and  dispassionately, 
forgetful of the high status and dignity 
enjoyed by the two litigants before us. 


111. With these preliminary obser- 
vations I may now proceed to consider 
the facts, But on facts, I do not wish to 
say much because I agree with the 
judgment prepared by my learned bro- 
ther D. A, Desai on this point, He has 
carefully analysed the correspondence 
as well as the affidavits and. reached 


the conclusion thag there was no full and 
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effective consultation between the Cens : 
tral Government and the Chief Justica 
of India before the decision was taken 
to transfer Chief Justice K, B. N, Singh 
to the Madras High Court and the 
transfer was made by way of punish- 
ment and not in public interest I wholly 
endorse this view taken by him as also 
the reasons given by him in support of 
that view, but having regard to the im- 
portance of the matter affecting as if 
does the fate of the Chief Justice of a 
High Court, I would add a few words 
in. support of what my learned brother 
D, A, Desai, has stated in his judgment, 


112, So far as the first question is con- 
cerned whether there was full and effec- 
tive: consultation between the Central 
Government and the Chief Justice of 
India, I have already pointed out, 
while discussing the scope and effect of 
clause (1) of Article 217 as to what is 
the meaning and content of ‘consulta- 
tion’, It requires that the Central 
Government must make available to the 
Chief Justice of India relevant data in 
regard to the Judge proposed to be 
transferred and the Chief Justice of 
India must also elicit and ascertain all 
relevant material relating to the Judge 
either directly from him or from other 
reliable resources and place such mate- 
tial before the Central Govt, Each of 
the two constitutional authorities, the 
Central Govt, and the Chief Justice 
of India, must have for its consideration 
full and identical facts which can at 
once constitute both the source and 
foundation of the final decision, There 
must be careful and intelligent deliberi- 
tion on the part of each of them on full 
and identical facts, Each musf make 
known to the other its point of view 
and they must discuss and examine tha 
relevant merits of the views. It is only, 
after this process is gone through that a 
decision can be taken by the Central 
Government fo fransfer a Judge from 
one High Court to another, Now heré, 
in the present case, the initiative for 
transferring Chief Justice K, B, N, Singh 
was taken by the Chief Justice of India: 
He proposed by his Ietter dated 7th 
Dec., 1980, that Chief Justice K, B. N. 
Singh may be transferred to the High 
Court of Rajasthan. This means that 
on his part he -had made up his mind 
prior to m December, 1980 that Chief 
Justice K, B, N. Singh should be moved | 
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out of Patna. Now admittedly, the 
Chief Justice of India had not mention- 
ed anything about the proposed trans- 
fer to Chief Justice K, B, N. Singh prior 
to making his proposal of ‘7th Dec, 
1980. This was rather strange — I 
might say almost inexplicable — because 
the judgments of the Chief Justice of 
India aid Krishna Iyer, J, in Sankal- 
ehand Sheth’s case (AIR 1977 SC 2328) 
have clearly Jaid down that it is the duty 
of the Chief Justice of India to elicit 
and ascertain, if necessary by asking 
directly the Judge’: concerned all rel- 
evant material relating to the Judge and 
such material would include, for exam- 
ple, the health of the Judge; the avail- 
ability of medical facilities in and the 
climate of the place to which he is to ba 
transferred, the business or occupation 
of his wife or daughter, the position of 
his parents and the education of his 
children etc, as a part of the process of 
consultation, The Chief Justice of India 
should have therefore, before making 
his proposal for transfer by his letter 
dated 7th Dec, 1980, informed Chief 
Justice K. B, N. Singh about his propos- 
ed transfer to Rajasthan High Court and 
enquired from him whether he would 
have any particular problems or diffi- 
culties, if he was transferred to the 
Rajasthan High Court, But  unfortu- 
nately, no such enquiry was made by 
the Chief Justice of India before he 
made his proposal for transfer of Chief 
Justice K, B. N, Singh to the Rajashthan 
High Court, which proposal might well 
have been accepted by the Central 
Government immediately, but for the 
fact that there was some difficulty in 
regard to another proposal simultaneous- 
iy put forward by the Chief Justice of 
India for transfer of Chief Justice K. D. 
Sharma from the Rajasthan High Court 
to the Kerala High Court, The Chief 
Justice of India however, changed his 
proposal in regard to the transfer of 
Chief Justice K. B. N, Singh and asked 
the Central Government by his letter 
dated 20th Dec., 1980, addressed to the 
Law Minister to transfer Chief Justice 
K. B. N. Singh to the Madras High 
Court. There was thus a change in the 
proposal for transfer of Chief Justice 
K, B. N. Singh within a period of less 
than 14 days. But even then, the 
Chief Justice of India did not inform 
Chief Justice K. B. N, Singh that he 


was being transferred to the Madras High 
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Court nor did he enquire to gather 
from him any relevant material bearing 
upon the proposal for transfer, Now it 
is significant to note that neither of the 
two letters dated 7th Dec., 1980 and 
20th Dec., 1980 sets out any facts show- 
ing why the Chief Justice of India des- 
ired that Chief Justice K., B. N. Singh 
should be transferred from the Patna 
High Court, Neither of these two letters 
throws any light as to what were the 
facts on the basis of which the Chief 
Justice of India recommended transfer 
Chief Justice K., B, N. Singh from the 
Patna High Court and there is also noth- 
ing in these two letters to show that 
these facts were communicated by the 
Chief Justice of India to the Law Min- 
ister or to any other high level func- 
tionary of the Central Government, 
The letter dated 7th Dec., 1980 merely 
states that he was recommending: the 
transfer of Chief Justice K. B, N. Singh 
on the basis of the data which he had 
collected as a result of personal in- 
quiries made from several lawyers and 
many other Judges of the High Court 
and which he had considered: with the 
greatest objectivity, What were th® 
data collected by him on the basis of 
which he was recommending the trans-< 
fer of Chief Justice K., B. N. Singh was 
not disclosed by the’ Chief Justice of 
India in his letter dated 7th Dec., 1980 
and from the tenor of this letter it ap- 
pears though it cannot be said with 
certainty that no such data must have 
been communicated to the Law Minis- 
ter prior to %th December, 1980, for 
otherwise the Chief Justice of India 
would have stated in this letter that he 
was recommending the transfer on the 
basis of the data which he had already 
pointed out to the Law Minister. It is a 
little surprising that if any facts bear- 
ing upon the transfer of Chief Justice 
K, B, N, Singh were to be communicat~ 
ed by the Chief Justice of India to the 
Law Minister, it should not have been 
done in writing particularly when the 
letter dated 7th Dec., 1980, recommend- 
ing the transfer was addressed by the 
Chief Justice of India to the Law Minis- 
ter, and this was followed by another 
letter dated 20th Dec., 1980, addressed 
to the Law Minister, It was quite some~ 
time after the revised proposal for 
transfer of Chief Justice K, B. N. Singh 


was made in the letter dated 20th Dec, 
1980 that on 5th Jan, 1981, the Chief 
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Justice of India telephoned .to Chief 
Justice K, B. N, Singh and informed him 
that Chief Justice M. M, Ismail was pro- 
posed to be transferred to the Kerala 
High Court and that he may therefore 
have to go.to the Madras High Court 
and enquired him “if he had anything 
to say on the question of his proposed 
transfer”, Chief Justice K. B. N. Singh 
thereupon enquired from the Chief Jus- 
“he may be 
transferred to Madras’ on . which, .ac- 
cording to the counter-affidavit of the 
Chief Justice of India, he gave two re- 
asons, one that it was Government 
policy and the other that it was pro- 
posed to transfer Chief Justice M. M, 
Ismail from Madras and “it was neces~ 
sary to appoint an experience and 


senior Chief Justice in his place,” 
Chief Justice K, B. N. Singh, how- 
ever, informed. the Chief Justice 
of India that his mother was 


bedridden and was not in a position 
to go with him to Madras and that if 
his transfer was insisted upon, he would 
prefer to resign, The Chief Justice of 


‘India requested him not to act in haste 


and to give the matter a close thought. 
Chief Justice K. B, N. Singh thereafter 
met the Chief Justice of India in New 
Delhi in the evening of 8th Jan., 1981 
and discussed the question of his pro- 
posed transfer with him for some time, 
When Chief Justice K, B, N. Singh men- 
tioned his difficulty in regard to his 
mother’s advanced age and illness, the 
Chief Justice of India told him that he 
was unable to agree with him “since 
there were available persons in his 
family who could look after his mother 
and in any case, his brother S. B, N. 
Singh who was practising in the High 
Court was quite capable of looking 
after the mother, “Chief Justice K. B, N, 
Singh, however, informed the Chief 
Justice of India that his mother has a 


-special attachment to him and he could 


not leave her to the care of his brother 
or other members of his family. Chief 
Justice K. B. N, Singh then told the 
Chief Justice of India that certain per- 
sons connected with the High Court 
who were influenced by communal con- 
siderations, had made some baseless 
complaints against him and that he. on 
his part did not permit communal or any 
other extraneous considerations to im- 
fluence him administratively or judicial- 
ly, The Chief Justice of India, how- 
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ever, assured Chief Justice K. B. N. 
Singh that he did not hold that Chief 
Justice K. B. N, Singh himself was to 
blaim, but certain persons were exploit- 
ing their proximity to him which had 
created needless misunderstanding and 
dissatisfaction. Chief Justice K, B. N. 
Singh thereafter left and on the next 
day that is, 9th Jan., 1981, the Prime 
Minister endorsed her decision on the 
file in regard to transfer of Chief Jus- 
tice K. B. N. Singh to the Madras High 
Court and the formal order effecting 
such transfer was made on 19th Jan, 
1981, 


113. It is extremely dificult on these 
facts to hold that there was full and 
effective consultation between the 
Central Government and the Chief Jus- 
tice of India. The burden of showing 
that there was full and effective con- 
sultation rests heavily on the Govern- 
ment and it is not possible to say thal 
this burden has been discharged by the 
Government, I have already referred 
to the correspondence exchanged be- 
tween the Chief Justice of India and the 
Law Minister and there is nothing in 
it which shows that any facts bearing 
upon the transfer of Chief Justice 
K, B. N. Singh were communicated by 
the Chief Justice of India to the Law 
Minister. We were informed by tn3 
learned Solicitor General on an enquiry 
made by us that there is also nothing 
in the notings which might indicate 
even remotely that any such facts wers 
communicated by the Chief Justice of 
India to the Law Minister or to the 
Prime Minister or to any other high 
level constitutional functionary of th: 
Central Government, The only state- 
ment which we have on this point is the 
one made by the Chief Justice of India 
in his counter-affidavit, namely, tha? 
“every relevant aspect of that question 
was discussed by me fully with the Pre- 
sident both before and after I proposed 
the transfer.” This statemenf, even if 
it be accepted as wholly correct, is, 12 
my opinion, not sufficient to discharge 
the burden which lies upon the Govern< 
ment to show that there was full and 
effective consultation, In the first place, 
it does not say who was the constitu- 
tional functionary on behalf of the 
President with whom “every relevant 
aspect of that question was discussed.” 
Did the Chief Justice of India discuss 
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the matter with the President personal- 
Iy, though, of course, a statement was 
made to us on behalf of-the President 
that he had no discussion with the Chief 
Justice of India in this respect or did 
he discuss with the Prime Minister or 
did he discuss with the Law Minister?, 
We are not informed as to who was the 
perscn with whom the discussion took 
place and unless the name of the person 
is mentioned, I do not see how the cor- 
rectness of the statement can be verified 
or challenged by the other side, It is not 
enough merely to repeat the constitu- 
tional formula that every aspect of the 
question was discussed with the Presi- 
dent, It is an affidavit which is made 
by the Chief Justice and the affidavit 
must contain not merely the constitu- 
tional incantation but facts giving par- 
ticulars stating with whom the -Chief 
-Justice of India had discussion, The aff- 
davit also does not give the date or 
‘dates when the discussion took place 
between the Chief Justice of India and 
the President, The statement made in 
the affidavit is delightfully vague, Ac- 
cording to this statement, the discussion 


took place “both before and after I pro-s- 


posed the transfer’, This would mean 
that the discussion could have taken 
place at any time before 20th Dec, 


1980 or at any time after 20th Dec. 1980- 


up to 9th Jan, 1981. How- can Chief 
Justice K, B, N, Singh possibly meet 
such a vague allegation? I personally 
fail to see why if the Chief Justice of 
India. had discussion with the Law 
Minister or the Prime Minister in re- 
gard to the proposed transfer of Chief 
Justice K, B, N, Singh, the Chief Jus- 
‘tice of India could not give us the daie 
or dates when such discussion took 
‘place, because surely he must be having 
some record in regard to his meetings 
‘with the Law Minister or the Prime 
Minister, Then again, the statement in 
the affidavit merely says that every re~ 
Tevant aspect of the question was dis- 
cussed, but does not indicate what as- 
‘pects were discussed. If is for the Court 
to decide whether all relevant facts 
were discussed between the Chief Jus- 
tice of India and the Central Govern- 
ment so as to constitute full and effec- 
tive consultation and this enquiry can- 
not be pre-empfed by the Chief Jus- 
tice of India by asserting in his afda- 
vit that every relevant aspect of the 
‘question was discussed by him with the 
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Central Government, It is not for the 


‘Chief Justice of India to decide, but 


it is for the Court to be satisfied, that 
all relevant aspects of the question were 
discussed by him with the :Central Gov- 
ernment, It is possible that the Chief 
Justice of India might have considered 
some facts as irrelevant and not discus- 
sed them with the Central Government, 
but the Court may find that such facts 
were relevant and should have formed 
the subject matter of discussion :‘and-it 
is equally possible that some facts might 
have been. discussed which the Chief 
Justice of India considered relevant buf 
the Court might find them to be: irre- 
Jevant,: We are: not told by the | Chief 
Justice of India as to what ..were. the 
facts discussed by him.with the Central 
Government and in the absence of this 


‘information, it is not possible for -us.. to 


conclude that there was full and -effe- 
ctive consultation . between the ' Chief 


Justice of India and the Central Gov- 


ernment, i 


_ 144, There is also another: infirmity, 
from which the process of consultation 
suffers, It was on 8th Jan, 4981 thal 
Chief Justice K, B. N, Singh discussed 
with the Chief Justice of India the dif- 
ficulty, arising from his mother’s advanc< 
ed age and illness and when the Chief 
Justice of India pointed out to him tha? 
his brother and other family: members 
were there to look after his mother, he 
explained to the Chief Justice of India 
that his mother had a sentimental. at- 
tachment to him and he could nof leave 
her to the care of his brother or other 
members of the family, “There is noth- 


‘ing to show that this particular difficulty 
of Chief Justice K. B. N, Singh was 


brought to the notice of the Centrai 
Government by the Chief Justice of 
India before the decision was taken by 
the Prime Minister on .9th January, ` 
1981, to transfer Chief Justice K. B. N. 
| l between Chief 
Justice K, B, N, Singh and the Chief 
Justice of India took place at 7.00 p.m. 
on 8th January, 1981' and on the next 
day, the Prime Minister made her en- 
dorsement on the file and there is ab- 
solutely nothing to show, nothing even 
in the counter-affidavit of the Chief 
Justice of India, that after his talk 
with Chief Justice K. B. N, Singh, he 
telephoned either to the Law Minister 
or to the Prime Minister pointing out 
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this particular. difficulty of Chief Justice 
K, B, N. Singh to the Central Govern- 
ment, There is nothing even in any 
notings on the file showing that any 
such information was: conveyed by the 
Chief Justice of India to the Law ‘Minis- 
ter or to:the Prime Minister in the 
evening of 8th Jan, 1981. or on 9th Jan., 
1981, . This. omission to’ communicate 


` the difficulty which would be experienc- 


ed by Chief Justice K, B, N. Singh asa 
result of transfer is. sufficient to vitiate 
the process of consultation and it must 
be held that.there was no full and effe- 
ctive consultation as ‘required . under 
Art, 222 Cl, (1), oe 


115. We may now examine the re~ 
asons for which Chief Justice K., B, N. 
Singh was transferred to the Madras 
High Court. Two reasons were given by 
the Chief Justice of India to Chief Jus- 
tice K., B.-N, Singh in the course of 
the telephonic talk which took place on 
5th Jan., 1981. One was that the trans- 
fer was being made on account of Gov- 
ernment policy and the other was that 
sirice Chief. Justice M, M, Ismail was 
being transferred from Madras, if was 
necessary to appoint an experienced and 


- senior Chief Justice in his place, So far 


as the first reason is concerned, I find 
it rather difficult to appreciate if, The 
Government? policy which the Law 


Minister put forward was that ° there 
should be’ Chief Justice from. 
outside in every High Court, 


but the Chief Justice of India in his 
letter dated 7th Dec., 1980 expressed his 
firm . opposition to this Government 


` policy and stated that transfers of Chief 


Justices “may be made in appropriate 
cases for strictly objective reasons,” and 
it was in pursuance of this view taken by 
him that he recommended the trans- 
fer of Chief Justice K., B, N, Singh. The 
Chief Justice of India did not recommend 
the transfer of Chief Justice K. B. N, 
Singh pursuant to the Government policy 
because he was firmly opposed to. that 
policy, but he recommended the trans- 
fer because he thought that for strictly 
objective reasons, if was né€cessary 

transfer Chief Justice K,.B, N, Singh, 
Then, how could the Chief Justice of India 
tell Chief Justice K. B. N. Singh that 


“he was being transferred on account of 


Government Policy, The second reason 
given by the Chief Justice of India is 
also a little intriguing, If Chief Justice 
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K. B. N, Singh was proposed to be 
transferred to Madras because it was 
necessary to appoint an experienced and 
senior Chief Justice in place of Chief 
Justice M, M. Ismail, why, may I ask 
was he proposed for transfer to the 
Rajasthan High Court? This reason 
could not possibly apply to the proposed 
transfer to the Rajasthan High Court. 
There is no doubt that Chief Justice 
K. B. N. Singh was proposed to be tra- 
nsferred not because he was a senior 
and experienced Chief Justice who was 
required to man the High Court of 
Madras in place of Chief Justice M, M 
Ismail but because the Chief Justice of 
India was of the view that he should be 
moved ‘out of the Patna High Court, 


116. Then, in the course of the dis- 
cussion at the meeting which took place 
on 8th Jan, 1981, the Chief Justice of 


‘India stated to Chief Justice K, B, N. 


Singh that certain persons were ex- 


ploiting their proximity to him which 


had created needless misunderstanding 
and dissatisfaction. I do not know whe- 
ther this statement was made by the 
Chief Justice of India by way of fur- 
nishing to Chief Justice K. B, N, Singh 
the reason why he was being transfer- 
red because I do not find it so stated in 
the counter affidavit of the Chief Jus- 
tice of India. But even if it be assum- 
ed that this was the real reason why 
Chief Justice K, B, N. Singh was sought 
to be transferred from the Patna High 
Court, I cannot say whether this reason 
was communicated by the Chief Jus- 
tice of India to the Central Govern- 
ment because there is nothing in the 
correspondence or in the notings show- 
ing that any such communication was 
made by the Chief Justice of India to 
the Central Government, nor does the 
counter affidavit of the Chief Justice of 
India throw any light on this point be- 
yond making a vague and indefinite 
statement’ which I have already discus- 
sed. This circumstance would also 
show that there was no full and effec- 
tive consultation. But assuming that 
this reason was communicated: by the 
Chief Justice of India to the Centrai 


Government and it weighed with the 


Central Government in making the order 
of transfer; it would, I am afraid, have 
the effect of converting the transfer into 
a penal transfer, It is undoubfedly 
frue that the Chief Justice of India told 
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Chief Justice K, B. N. Singh that he 
was not personally to blame, but if he 
was by his passive inaction allowing 
certain persons — and certain persons 
in this context must mean his close re- 
latives— to take advantage of their 
proximity to him and he was being 
transferred on that account, it would 
certainly be a transfer for a reason re- 
Tated to his conduct or behaviour, But 
quite apart from that, I find that this 
is not the reason which weighed with 
the, Central Government in making the 
order of transfer against Chief Justice 
K. B. N, Singh. The Central Govern- 
ment stated in a note handed over by 
the learned Solicitor General to the 
Court that the reason why the Central 
Government made the order of transfer 
was; “(1) it was felt that not agreeing 
to these transfers may be construed as 
though the Government is departing 
from the view of having Chief Justices 
from outside: (2) the policy aspect could 
still be pressed into service later.” This 
reason which prevailed with the Central 
Government was totally different from 
the reason which induced the Chief 
Justice of India to make his proposal 
_ for transfer and there is nothing to 
show that this reason which weighed 
with the Government of India was com~ 
municated to the Chief Justice of India 
for his opinion, There was therefore 
clearly no full and effective consulta- 
tion even in regard to this aspect. More- 
over this reason given by the Central 
Government for making the order of 
transfer clearly shows that the Central 
Government did not apply its mind to 
the question whether on the facts, ıt 
was necessary or expedient to transfer 
Chief Justice K, B. N. Singh, but ac- 
cepted the recommendation of the Chief 
Justice of India, because it thought that 
if the recommendation of the Chief 
Justice of India was accepted and the 
transfers of Chief Justice M. M. Ismail, 
and Chief Justice K. B. N. Singh were 
made, it would be easier for the Central 
Government thereafter to press for ac- 
ceptance of the government policy by 
the Chief Justice of India. There was 
in my opinion, clearly abdication of its 
constitutional function by the Central 
Government, The order of transfer of 
Chief Justice K. B, N. Singh to the 
Madras High Court must therefore be 
held to be unconstitutional and void, 
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117. I would, therefore, allow the 
second group of writ petitions in so far 
as they challenge the constitutional 
validity of the order transferring Chief 
Justice K. B, N. Singh and issue a writ 
declaring the order of transfer of Chief 
Justice K. B. N, Singh as unconstitu< 
tional and void. 


118. There will be no order as to costs 
in both the groups of writ. petitions 
There will also be no order on tha 
special leave petition, 


GUPTA, J.:— 119. This batch of writ 
petitions raises broadly two issues: 

(i) whether on the expiry of the term 
of office of an additional Judge of a High 
Court it is permissible to drop him by not 
giving him another term though the 
volume of work pending in the High 
Court requires the services of another 
Judge; and 


(ii) in what circumstances a Judge of 
a High Court can be transferred to an=- 
other High Court, 
A number of other matters connected 
with these questions, directly or remote= 
ly, were discussed at length at the hear- 
ing of the petitions. As I happen to agree 
with the conclusions reached by one or 
another of my learned brethren on the 
different questions that’ arise for decision, 


I shall deal with only some aspects of the 


controversy. It is necessary at the outset 
to state two propositions on which there 
is no controversy; one is that the inde- 
pendence of the judiciary is a cardinal 
principle of our Constitution, and the 
other is that an additional Judge of a 
High Court is not appointed on probation, 
The first proposition needs a little ela- 
boration. Independence of the judiciary 
does not mean freedom of the Judges to 
act arbitrarily, it means that the J udges 
must have freedom in discharging their 
judicial functions, In order to maintain 
the independence of the judi~ 
ciary it has to be protected against 
interference, direct or indirect; it also 
follows that the constitutional provisions 
should not be construed in a manner that 
would tend to undermine this indepen- 
dence, - 

120. The first of the two questions set 
out above arises on the decision of the 
Union of India not to extend the tenure 
of Shri S. N. Kumar, an Additional Judge 
of the Delhi High Court, on the expiry of 
his initial term of office. Shri Kumar was 
appointed an Additional Judge of the 
Delhi High Court for a period of two 


x 
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years, He assumed the charge of his office 
on March 7, 1979. On Feb. 19, 1981, a few 
days before Shri Kumar’s term of office 
was to expire, the Chief Justice ol the 
Delhi High Court wrote to the Union 
Law Minister saying that it was his “very 
painful duty not to recommend an ex- 
tension for Justice Kumar” as he had 
been receiving “persistent” and “serious 
complaints” against Shri Kumar. The 
Chief Justice of India to whom a copy of 
this letter was sent wanted to look care- 
fully into the charges against Shri Kumar 
and accordingly advised extension of his 
term by a period of six months, Ultimate- 
ly on the recommendation of the Law 
Minister Shri Kumar’s tenure as Addi- 
tional Judge of the Delhi High Court was 
extended by three months commencing 
from March 7, 1981; at the end of this 


. period the Chief Justice of India took a 


different view from the Chief Justice of 
the High Court and in a letter to the 
Law Minister written on May 22, 1981 he 
said that he had "made independent en- 
quiries in regard to Justice Kumar’s in- 
tegrity” and that “Not one member of the 
Bar or of the Bench doubted the integrity 
of Justice Kumar” and that “on the other 
hand, several of them stated that he is a 
man of unquestioned integrity’, How- 
ever, in a note recorded on the relevant 
file on May 27, 198r the Law Minister 
said “In the matter of assessment of in- 
tegrity, I prefer that the views of C, J, 
Delhi be given credence’ and recom- 
mended that “Shri Justice S. N, Kumar 
may not be continued: any further as 


. Additional Judge of the Delhi High Court 


after the expiry of the present tenure on 


_ Y=6-1981", Shri Kumar’s tenure of office 


as an Additional Judge thus ended, In the 


aforesaid letter dated Feb, 19, 1981 writ- 
ten by the Chief Justice of the High 
Court to the Law Minister, the Chief Jus- 


‘tice had also said: ‘Normally, extension 


-i 


of the tenure of an Additional Judge is 


: recommended keeping in view the pen- 


įstitutional on several grounds. 


‘dency in Court. The pendency in this 


Court still justifies the appointment of 
Additional Judges”, 


121, In my opinion the decision not to 
extend Shri Kumar’s term of office as an 
Additional Judge was invalid and uncon- 
| The first 
ground is that when the question before 
the concerned authorities was whether 
the term of an Additional Judge should 
be extended and the volume of work 
pending in the High Court admittedly 
required the services of another Judge, 
it was not permissible to refuse exten~ 
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sion on the basis of unconfirmed reports. 
The scheme of the constitutional provi- 
sions does not warrant such a course of 
action. Under Art. 217 (1) of the Consti- 
tution the President, before he appoints 
a person as a Judge of a High Court, 
whether permanent or additional, has to 
consult these functionaries: the Chief Jus- 
tice of India, the Governor of the State 
and, in the case of appointment of a 
Judge other than the Chief Justice, the 
Chief Justice of the High Court. A per- 
manent Judge holds office until he attains 
the age of 62 years. The tenure of an 
Additional Judge, Article 217 (1) says, is 
as provided in Art. 224. Art. 224 (1) pro- 
vides that the President may appoint duly 
qualified persons to be Additional Judges 
if it appears to him that “by reason of 
any temporary increase in the business 
of a High Court or by reason of arrears 
of: work therein” the number of the 
Judges of the court “should be for thd 
time being increased” and that the ap- 
pointment of Additional Judges shall be 
for a period not exceeding two years, It 
is thus clear that the appointment of an 
Additional Judge depends on the volume 
of work pending in the court. The maxi- 
mum period of two years was fixed pre- 
sumably to introduce a measure of uni- 
formity and to serve as a check on the 
number of such appointments because the 
appointment of Additional Judges was 
apparently considered as an exceptional 
measure to meet a particular situation 
when Art, 224 in its present form was in- 
troduced in the Constitution in 1956, As 
things stand at present, however, this 
seems to have become a regular feature 
as would appear from the chart supplied 
during the hearing of these petitions 
showing the number of permanent and 
Additional Judges in the different High 
Courts, There can be no dispute however 
that the continuance of an Additional 
Judge in office is conditional upon the 
continued existence of arrears in a High 
Court, Except that the tenure of an Addi- 
tional Judge is limited depending on the 
arrears of work or the temporary ín- 
crease in the business of a High Court, 
the position and powers of an Additional 
Judge and a permanent Judge are the 
same, Qualifications required of a person 
for appointment as a Judge of a High 
Court as stated in Art. 217 (2) are ths 
same for both. Art, 221 (1) read with the 
Second Schedule which provides for the 


salaries payable to the Judges of the High 
Court makes no distinction between an 
Additional anda permanent Judge. 


284 S.C, 
Cis. (4) and (5) of Art, 124 provide the 
procedure for the removal of a Judge 
- of the Supreme Court from his office and 
Art, 218 makes these provisions applic- 
able in relation to the Judges of a High 
Court. Here also there is no special pro« 
vision for Additional Judges; it cannot be 
suggested that an Additional Judge of a 
High Court cannot be removed from 
office. The oath of office which a Judge 
has to take before assuming office is also 
the same for both. 


122, I have already ‘referred to the 
provisions of Art. 217 (1) which provides 
that the President must consult the Chief 
Justice of India, the Governor of the 
State, and the Chief Justice of the High 
Court concerned before appointing a 
person as a Judge of a High Court, whe- 
ther permanent or additional. Naturally, 
‘the fitness of a person to be appointed a 
Judge has to be considered by the three 
functionaries and this fitness test is appli- 
cable to both permanent and additional 
Judges, Fitness must include both capa- 
-city and integrity, It is admitted in the 
affidavit sworn on July 22, 1981 by Shri 
K, C, Kankan, Deputy Secretary in thé 
Department of Justice, Ministry of Law, 
Justice and Company Affairs, and filed 
on behalf of the Union of India that an 
Additional Judge is not a Judge on pro- 
bation. To say that an Additional Judge 
is not on probation means ` that his ap- 
pointment is not a tentative appoint- 
ment, it is not for trying out if he is fit 
to be a permanent Judge, An Additional 
Judge is appointed for a certain period 
to cope with the temporary increase and 
the pending arrears of work in a High 
Court. Therefore, if the volume of work 
still pending in the High Court justifies 
the appointment of an Additional Judge, 
when the term of an Additional Judge 
is about to expire, there seems to be no 
reason why the Judge should not be ap- 
pointed for another term. Shri Kankan’s 
affidavit however adds: “It is denied that 
the appointments of Additional Judges 
should always be for a period of 2 years 
unless the amount of business or arrears 
of work do not warrant the appointment 
for that period, It is submitted that the 
2-year period is the ceiling mentioned in 
Art, 224 and that the President is coms 
petent to appoint all or any Additional 
Judges for any shorter period as he may. 
consider justified,” This claim of abso- 
lute power for the Government is not 
acceptable, The argument is that Art, 224 
only fixes an outer limit of time, and 
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the President is therefore free to appoint 
Additional Judges for varying periods of 
time not exceeding 2 years — for three 
months or six months — as he pleases 
without reference to the volume of work 
pending in the High Court. Such a claim 
is untenable on the language of Art. 224 
and militates against. the conception of 
independence of the judiciary. 
The independence of the judiciary de- 
pends to a great extent on the 
security of tenure of the Judges. If the 
Judge’s tenure is uncertain or precarious, 
it will be difficult for him to perform the 
duties of his office without fear or favour. 


On a proper reading of Art. 224 (1) it 


must be held that the tenure of an Addi- 
tional Judge is not uncertain or precari- 
ous but it is conditional on the existence 
of arrears:in the High Court which is an 


-objective condition of fact. It was point- 


ed out on behalf of the petitioners that 
the practice has always been to appoint 
an Additional Judge for a further period 
on the expiry of his previous term if 
the pending work in the High Court re- 
quired the services of an Additional 
seniormost 
among the. Additional Judges as a per- 
manent Judge when a vacancy was avail- 
able, The existence of such practice could 
not be denied, However, as an Additional : 
Judge has to be appointed again on the 
expiry of his initial term, Art. 217 (1) is 
attracted, The fitness of the Judge had 
been considered at the time of his initial 
appointment what then should be the 
scope of consultation ‘when the appoint- 
ment of an Additional Judge for another 
term is contemplated? In my opinion it 


‘reasonably follows that in such a case 


the scope is limited to an enquiry as t 


the volume of work pending in the High 


Court and the time likely to be required 
to dispose of the arrears. If his initial 


‘appointment was not on probation, the 


Judge’s capacity and integrity cannot 
come within the scope of the consulta- 
tion necessary under Art. 217 (1) for giv- 
ing him another term on the expiry of 
his previous term of office, 


123. A question then arises, whether 
the Judge should be appointed for an=- 
other term if there are complaints against 
him regarding his integrity, If the com- 
plaints are serious and are from a respons 
sible source, they cannot certainly be 
ignored, But, as pointed out by Mr. Seer- 
vai appearing for the petitioners in Trans< 
fer Case No. 22 of 1981 which is Writ 
Petn, No, 527 of 1981 filed in the Bom: | 
bay High Court that the allegations cans . 


ml 
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not be presumed or assumed to be true 
and have to be proved, In his letter writ- 
ten to the Law Minister on Feb. 19, 1981 
the Chief Justice of the Delhi High Court 
while stating that it- was his “very pam- 
ful duty not to recommend an extension 
for Justice Kumar”, added that he had 
tno investigating agency to conclusively 
find out whether the . complaints are 
genuine or not”, That being so, the only 
reasonable course open, which does not 
undermine the independence of the judi- 
ciary was to appoint the Judge for an- 
other term having a rational nexus with 
the volume of arrears pending in’ the 
High Court and then proceed with an en- 
quiry into the allegations and remove the 
Judge if the allegations were found true, 
in accordance with the procedure laid 
[down in cls, (4) and (5) of ‘Art, 124 read 
with Article 218. I do not think the lan- 
guage of Art, 224 (1) permits short term 
extensions of the tenure of an Additional 
Judge to enable the authorities to com- 
plete investigation into the allegations 
against him. That being so there seems to 
be no possible alternative to what has 
been suggested above as the proper 
course to follow. In the case of Shri 
Kumar, admittedly there has béen no 


: real investigation into the complaints 


against him, Possibly conscience of this 
position the Chief Justice of the Delhi 
High Court in a letter to the Law Minis- 
ter written on May 7, 1981 said “ To my 
mind, the reputation of integrity is just 
as important as a person actually being 
above-board”, This statement should then 
apply to both additional and permanent 
Judges, but a permanent Judge cannot be 
removed from office on the ground that 
his reputation is bad, From long practice, 
mentioned earlier, an additional Judge 
has a legitimate expectancy, if not a right, 
to be appointed for another term if the 
pending business in the High Court re- 
quires the services of an Additional 
Judge, or as a permanent Judge, when 
a vacancy is available, if he is the senior- 
most of the Additional Judges. Refusing 
to appoint him again when the conditions 
required an appointment to be made 
means in substance his removal. To re- 
move a permanent Judge the prescribed 
procedure must be followed and the alle- 
gations against him proved; dropping an 
Additional Judge at the end of his initial 
term of office on the ground that there 
are allegations against him without pro- 
perly ascertaining the truth of the alle~ 
gations may be expedient but it is des- 


_ |tructive of the independence of the judi- 
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ciary. This would be an easy way for the 
executive to get rid of an inconvenient 
Judge, Taking into consideration all these 
aspects I am of the view that the scope 
of consultation contemplated in Art, 217 
(1), when ‘the question is whether an 
Additional Judge should be given another 
term, is limited to the enquiry whether 
the volume of work pending in the High 
Court requires his re-appointment, 


124. Assuming that the scope of con- 
sultation under Art, 217 (1) is:the same 
for the initial appointment of an Addi- 
tional Judge and also for his appointment 
for another term, it seems to me that 
there has been no proper consultation . in 
the case of Shri Kumar, In Union of India 
v, Sankal Chand Himatlal Sheth, (1978) 
1 SCR 423: (AIR 1977 SC 2328 at p, 2347), 
Chandrachud J., explained what consul- 
tation means within the meaning of Arti- 
cle 222 (1) which provides that the Presi- 
dent may, after consultation with the 
Chief Justice of India, transfer a Judge 
from one High Court to another High 
Court, What is said in. that case should 
apply also to ‘consultation’ for the pur- 
pose of Art, 217 (1). It is observed in 
Sheth’s case: “...... there can be no pur- 
poseful consideration of a matter, in the 
absence of facts and circumstances on the 
basis of which alone the nature of the 
problem involved can ‘be appreciated and 
the right decision taken, It must, there- 
fore, follow that while consulting the 
Chief Justice, the President must make 
the relevant data available to him on the 
basis of which he can offer to the Presi- 
dent the benefit of his considered opin- 
ion, If the facts necessary to arrive at a 
proper conclusion are not made available 
to the Chief Justice, he must ask for 
them because, in casting on the President 
the obligation to consult the Chief Jus- 
tice, the Constitution at the same time 
must be taken to have imposed a duty on 
the Chief Justice to express his opinion 
on nothing less than a full consideration 
of the matter on which he is entitled to 
be consulted, The fulfilment by the Pre- 
sident of his constitutional obligation to 
place full facts before the Chief Justice 
and the performance by the latter of the 
duty to elicit facts which are necessary 
to arrive at a proper conclusion are parts 
of the same process and are complemen- 
tary to each other, The faithful observ- 
ance of these may well earn a handsome 
dividend useful to the administration of 


justice, Consultation within the meaning 
of Art, 222 (1), therefore. means full and 
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effective, not formal 
consultation.” 

125. From the facts appearing from 
the correspondence that passed between 
the Chief Justice of India and the Chief 
Justice of the High Court, the Chief Jus- 
tice of the High Court and the Law Min- 
ister, and between the Chief Justice and 
the Law Minister, it would appear clear- 
ly that there has been no complete and 
effective consultation on the question 
whether Shri Kumars term as an addi- 
tional Judge of the Delhi High Court 
should be extended. It will be convenient 
for a proper appreciation of the matter 
to set out chronologically the gist of the 
letters that passed between the constitu- 
tional functionaries in Shri Kumar’s case 
and certain other facts: 


19-2-1981. The Chief Justice of the Delhi 
High Court wrote to the Union Law Min~ 
ister that it was his “very painful duty 
not torecommend an extension for justice 
“Kumar” because there had been “serious 
complaints against Mr. Justice 5. N. 
Kumar, both oral and in writing. These 
complaints have been received by me 
direct as well as through you. I have 
examined these complaints and find that 
some of the complaints are not without 
basis, Responsible persons of the Bar and 
some of my colleagues, whom I would 
rather not name, have also complained 
about Mr. Justice Kumar, I have no in- 
vestigating agency to conclusively find 
out whether the complaints are genuine 
or not. All the same the complaints have 
been persistent.” It was added that “Mr. 
Justice Kumar has also not been very 
helpful in disposing of cases. Some res- 
ponsible members of the Bar and some 
of my colleagues have also expressed 
doubts about Justice Kumar’s integrity.” 
The Chief Justice prefaced his statement 
about the complaints against Justice 
Kumar by saying: “Normally, extension 
of the tenure of an Additional Judge is 
recommended keeping in view the pen- 
dency in Court. The pendency in this 
Court still justifies the appointment of 
Additional Judges.” The point to note in 
this letter is that it does not mention the 
facts constituting the basis of the com- 
plaints against Shri Kumar, — 

3-3-1981. 126. A copy of this letter was 
sent to the Chief Justice of India and on 
March 3, 1981 the Chief Justice of India 
recorded this note on the relevant file: 
“I would like to look carefully into the 
charges against Shri S. N. Kumar. The 
letter of the Delhi Chief Justice dated 
..February 19, 1981 seems to me too, vague 


or unproductive, 
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to accept that Shri Kumar lacks inte- 
grity”, The Chief Justice of India recom- 
mended extension of Shri Kumar’s term 
of office by six months. The term of office 
ra Kumar was to expire on March 7, 
19-3-1981: The Law Minister in his letter 
to the Chief Justice of the High Court 
referred to the observations of the Chief 
Justice of India that the charges against 
Shri Kumar appeared to be “too vague” 
and’ asked for. “further comments” from 
the Chief Justice of the High Court . “on 
the question of continuance or otherwise 
of Shri Justice S. N. Kumar”, 

26-3-1981: The Chief Justice of the High 
Court and the Chief Justice of India had 
a discussion over Shri Kumar’s case; 
28-3-1981; The Chief Justice ofthe High 
Court wrote to the Law Minister saying 
that he had had “an opportunity to dis- 
cuss the entire matter in detail with the 
Chief Justice of India” and that after the 
discussion he had also addressed a letter 
to the Chief Justice of India, The Chief 
Justice ended the letter by saying: “Per- 
haps you will consider this to be suff- 
cient ‘comments’ on my part as desired 
by you in your letter under reply (letter 
dated 19-3-1981) about the ~ observations 
of the Chief Justice of India which you 
have quoted in your letter,” 


127. The letter that the Chief Justice 
wrote to the Chief Justice of India on 
the same day refers to the three points 
mentioned in his letter dated 19-2-1981 
addressed to the Law Minister repeating 
that he had “no investigating agency to 
conclusively find out whether the com- 
plaints are genuine or not’, The letter 
ends as follows: “With regard to the com- 
plaints about Justice Kumar’s integrity 
and ‘general conduct, the matter has al- 
ready been discussed between us, About 
Justice Kumar not being very helpful in 
disposing of cases, I enclose a statement 
of disposal by Justice Kumar in 1980.” 
15-4-1981: The Law Minister wrote to 
the Chief Justice of the High Court in 
reply to the letter dated March 28, 1981, 


‘Among other things, the Law Minister in 


this letter said: “It is true that you have 
no investigating agency to conclusively 
establish the truth of complaints. Never- 
theless, you must have had some material 
which provided the basis on which you 
concluded ‘that Justice Kumars reputa“ 
tion for integrity was not above board... 
weve In View of the observations of the 
Chief Justice of India asking for con- 
crete material, it would be necessary for | 
us to have it with your comments.” 


ay 
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7-5-1981: In answer to the Law Minis- 
ter’s letter of 15-4-1981 the Chief Justice 
of the High Court wrote back saying 
that in regard to the allegations against 
Shri Kumar, he had discussed the matter 
with the Chief Justice of India and had 
also written to him. “Accordingly”, the 
Chief Justice wrote, “it is not only em- 
barrassing but painful. for me to write 
this letter. As you, however, desire . to 
know what material provided the basis 
for me to conclude that Justice Kumar’s 
integrity. was not above board, I give be- 
low some facts”, The facts which the 
Chief Justice mentioned in the letter are: 


(i) In the first half of 1980: when he 
was not the Chief Justice “chance re- 
marks” came to his knowledge about 
Shri Kumar’s “conduct in Court as, well 
as about his integrity” 
Kumar was doing mostly original side 
work sitting singly and that in early 
May of the same year one of his colle- 
agues had told me that he had “informa- 
tion with him to the effect that if a sub- 
stantial amount was paid to Justice 
Kumar, suits brought by a particular 
party against an insurance company 
would be decided in favour of that party,” 


(ii) As Acting Chief Justice he consti- 


tuted the-Benches for the second half of. 


1980 putting Justice Kumar in a Division 
Bench on the Appellate Side which he 
thought “was a safe way to finish the 
rumours if the same were incorrect and 
thus safeguard the reputation of a Judge”. 
However “Justice Kumar did not release 
the original suits, regarding which allega- 
tions had been made, from his board”. 
The particulars of the suits and the names 
= the parties were mentioned in the 
etter, 


(iii) In August 1980 the same colleague 
of his who had talked to him earlier re- 
garding Shri Kumar’s integrity and an- 
other ‘colleague mentioned that “doubts 
were being expressed about the integrity 
of. Justice Kumar vis-a-vis the aforesaid 
cases and some others.” He made dis- 
creet inquiries from some of the leading 
counsel and they in strict confidence 
supported the allegations. Looking into 
the matter more carefully he found that 
“it was not only the three suits mention- 
ed above but that there were other Single 
Bench matters also which had been re- 
tained by Justice Kumar on his board 
despite being put in the Division Bench... 
eees-- In some Of these the parties involv~ 
ed were rich and influential including 
some former princes,” 
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128. The Chief Justice added that 
these “unconfirmed reports’ made him 
“aonclude that the reputation for inte- 
grity of Justice Kumar was not what 
should be for a Judge of the High Court. 
To my mind, reputation of integrity 1s 
just as important as a person actually be- 
ing above board.” The Chief Justice also 
mentioned certain figures to show the rate 
of disposal of cases by the Division Bench 
of which Justice Kumar was a member. 


129. It seems from what the Chief 
Justice of the High Court said in his let- 
ter of May 7, 1981 that he had not re- 
commended extension of Justice Kumar’s 
term not really because he found the re- 
ports against Shri Kumar were true — he 
had admittedly no “investigating machi- 
nery” — but because he thought that re- 
putation of integrity is as important as 
aman being actually above board. I have 
already said that this is a view which will 
undermine the independence of the judi-{ 
ciary. 

130. The letter of May 7, 1981 written 
by the Chief Justice of the Delhi High 
Court to the Law Minister was marked 
“SECRET (For Personal Attention Only)”. 
It appears from a subsequent letter 
addressed by the Law Minister to the 
Chief Justice of the High Court on May 
29, 1981 that a few days after the letter 
of May 7 was written, the Chief Justice 
of the High Court had requested the Law 
Minister to keep that letter a secret from 
the Chief Justice of India, The letter of 
May 29 discloses that the Chief Justice 
of the High Court mentioned three rea- 
sons for not disclosing the letter to the 
Chief Justice of India, The reasons as ap- 
pearing from the Law Minister’s letter 
are as follows: 


"1, ......the reasons stated in the open- 
ing portion of your letter dated 7th May, 
1981.” 


Probably the reference is to the fol- 
lowing lines of the 7th May letter writ- 
ten by the Chief Justice of the High 

ourt: 


“Hon’ble the Chief Justice of India had 
made certain observations with regard to 
my recommendation about Mr. Justice 
S. N. Kumar and the same were commu- 
nicated to me by you for my comments 
in your D.O. No. 50/2/81-Jus., dated 19th 
March, 1981. The Chief Justice had also 
written to me a letter dated 14th March, 
1981 asking for “details and concrete facts 
in regard to the allegations against Jus- 
tice Kumar.” As I wrote to you in my 
D.O, No. 293-HCJ/PPS, dated 28th March, 


1981, I discussed the matter with Hon’ble 
the Chief Justice and as desired by him, 
in reply to his letter, wrote my D.O. No. 
292-HCJ/PPS, dated March 28, 1981, a 
copy of which was forwarded to you.. Ac- 
cordingly, it is not only embarrassing but 
painful for me to write this letter, As 
you, however, desire to know what mate- 
rial provided the basis for me'to concluda 
that Justice Kumar’s integrity was ‘not 
above board, I give below some facts,” 
“2. You felt highly embarrassed as the 
contents of your letter dated 19th Febru- 
ary, 1981 about Shri Kumar came ¢learly 
to. be known to Shri S..N. Kumar and 
some of his colleagues on the Bench. You 
felt that the contents of your letter dated 
ith. May, 1981 might also get known to 
them and cause you further embarrass- 
ment, adhe . 
3. You felt that the Chief Justice of 
India had already started wrongfully de~ 
nigrating you for your letter of Febru» 
ary 19, 1981,” 
The letter of May 29 concludes by saying 
that in view of the fact that the Chief 
Justice of the High Court was keen on 
keeping the letter “confidential from the 
Chief Justice of India”, the letter was 
not shown to him, Whether the reasons 
for not disclosing the letter of May 7 to 
the Chief Justice of India were 
valid ‘or not, it is clear that 
the Chief Justice of India was not appris- 
ed of the particulars contained in the 
letter of. May 7 concerning Justice 
Kumar’s integrity. It was argued on be- 
half of the Union of India and the’ Law 


Minister that it must be presumed that 


all the details ‘were placed before the 
Chief Jiistice of India because the Chief 
Justice of the High Court in his letter 
dated March 28, 1981 addressed to the 
Law Minister had stated that ‘he “had an 
Opportunity to discuss the entire matter 
in detail with the Chief Justice of India” 
and that in another letter written on the 


Same day to the Chief: Justice .of India’ 


he had said: fo 


“With regard to the complaints about 
Justice Kumar’s integrity and_ general 
conduct, the matter has. already been dis- 


7 -t 


cussed between us”. 


That this presumption is wrong would 
appear from the following facts. On May 
21, 1981 the Law Minister had written a 
letter to the Chief Justice of India when 
he was in Simla Paragraphs 3, 5 and 6 
of this letter read-as: follows: ` 

“3. In regard .to complaints regarding 
Justice Kumar’s integrity and general 
conduct, ‘the Chief Justice of: the High 
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Court discussed the matter with you: as 
mentioned in his D,O. letter No, 292-HCJ ; 
dated 28th March, 1981, to you, a copy. 
of which he had sent to me, In that:letter 
he had also mentioned the disposals of 
Justice Kumar, T T E E 

4.x x ma X 

_5. You will please see that in your ad=- 
vice dated 3rd March,:1981 you desired 


to look carefully into the charges against- 


Shri S. N. Kumar. In terms thereof if 
you. were pleased to make any inquiries, 
I shall be grateful’ to have the’ détails, 
_ 6. I would be, grateful for your urgent 
advice in regard to the’ ‘continuance’ or 
otherwise of the terms of Justice“ S, N, 
KUMAY\..eoceee” a - < Eon 
There is no réference here to-the letter 
of May 7 from the Chief Justice of the 


~High Court, The Chief Justice of India 


replied to this letter next day, May 22, 
1981 from Simla, The relevant portions 
of the letter are as follows:—- ` ` , 
_ “Shri Prakash Narain, Chief Justice of 
the Delhi High Court, had written ‘a let- 
ter dated February 19, 1981 to you, a 
copy of which was sent to me, The Chief 
Justice had recommended in that letter 
that Justice Kumar’s appointment should 
not be extended further for three rea- 
sons; (1) that serious complaints: were re~ 
ceived against Justice Kumar : orally as 
well as in writing; (2) that Justice Kumar 
was not very helpful in disposing of cases, 
and (3) that some responsible members 
of the Bar and Bench. had expressed 
doubts about Justice Kumar's integrity, 
By my letter dated March 14, 1981 tọ 
the Delhi Chief Justice I requested him 
to furnish further details and concrete 
facts in regard-to'the allegations against 
Justice Kumar since the result of the en- 
quiries made by me was quite at, vari- 


ance with what the Chief Justice’ had 


stated in his letter of March 19.; 


‘The Chief Justice met me on March. 
26, 1981 when he told me that Justice. 


Kumar, was very slow in his disposals 
and that he doubted his integrity . be« 
cause even after Justice Kumar’s alloca+ 
tion was changed from the original side 


to the appellate side, he still continued ta 
hear the part-heard cases on the original: 


side, The Chief Justice did not mention 
anything adverse in regard. to Justica 
Kumar’s political leanings or ‘affiliations, 


By my request the Chief Justice promis; 


ed to send a statement showing the dis« 
posals of Justice Kumar. 


I have made the most careful and ‘ex-~ 


4 


tensive enquiries in regard to ‘both ‘of | 


f 


1982. 


these’. matters“and.I am Satisfied .. 
‘there':is no substance in: any-one of’ ‘them. 


I have with -me-a detailed statement: of. 


the disposals of Justice “ Kumar from, 
. which it would: appear that no. charge can: 


-bis disposals.. 
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that, High Court that even after. the -allocation 
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“ of a Judge is.changed from the. original 


«be made against him that- “he. is. SIONE in: ... 


.AS regards the seeping of. the’ Chief s 


J ustice that “Justice Kumar's integrity. 


was’ doubtful since he continued.to taka 


old part-heard matters even | after ~ the 


allocation of his 


work was changed,- I- 


have made enquiries not only from mem- ` 


. bers of: the: Bar. but 
Judges of the Delhi High Court - which 
show that it is. a common practice in thé 


Delhi High Court that even. after the allo-.- 


cation of a Judge is changed from. the 
original ‘side to the appellate -side and 
vice versa, he continues to take up part- 
- heard cases: on which ‘a 
amount, of time has been already . spent. 
J ustice Kumar, therefore, did nothing 
out of the way or unusual- in taking -up 
part- -heard cases after the allocation. of 
his work was. changed. l 


. L find it,. therefore; difficult to "agree 


“that Justice Kumar's term should not be 
‘extended : for: ‘the reasons mentioned. by 


the. Chief. Justice of the Delhi High: Court.. 


I. disagree with. the. learned Chief Justice, 
on „enquiries made by - me, that- Justice 
-Kumar is either slow in -his disposals -or 
that his integrity is doubtful. 
| I-must-meéntion that I`also made inde- 
‘pendent enquiries in regard .to Justice 


from the sitting- 


substantial 


Kumars integrity generally. ` and'` 
apart from: the reason for which 
the learned Chief Justice. thought 
g that. Justice Kumar ~ lacked ` inte- 


` grity. Not one member of the Bar. or of” 


the. Bench doubted the integrity of Jus- 
. tice Kumar. On the other hand, several 


of. them stated that he is aman of un= 


questioned. integrity.” 


However,, on May 27, 1981 the aw Min- l 


ister recorded a note in the relevant. file 


recommending’ that “Shri. Justice: S., Nu. 


Kumar may not be continued. any. further - 


_as Additional Judge of the. Dethi. High . 


“Court, after the expiry | 
tenure on, 7-6-1981". It appears from. this 
hote that in making this recommendation, 


of the present ` 


the. Law . Minister. confined himself only" 


to Shri. Kumar's reputation. The portion: 


of the. note relevant for the present pur- 
-F pose: reads:— 


A 


` Supreme; Court. ‘mét, the : 
have infermed the. latter: about the details 


hiş advice proceeds from the 


ther. 


brushed aside”. 
ticular of certain 


side tothe appellate. side and -vite versa, - 


_he. continues: to take up part-heard cases 


at 


on which: a. substantial; amount, of -time 
has been already spent, J. presume > that 
when C.J. Delhi.. and.the C. J. of thè 
former- must 


that he had mentioned to.me.in his letter 
dated 7-5-1981. This presumption is rais- 
ed on the basis of the letters.from -the 
Chief ` Justice, Pelbisa: The C.J... in 
premises 
that taking up part-heard cases after. the 
allocation of,.work.is changed does not 
amount to lacking | in integrity. If it were 
that. simple I would not have joined issue, 
but the details furnished ‘by. the C. J. 
Delhi in his letter dated, 7-5-1981 go far- 


XxX °° kX x aT 
Th the matter’ of assessment of inte-. 


_prity, I prefer that the : “views of C J. 
Delhi be given credence as it is-in his 


association that the. J udge concerned. dis- 


charges his ‘duties and’ that he has a bet- 


ter occasion and opportunity to’ watch his 
working and: conduct- The correspond- 


-ence from the C. J: of Delhi addressed to 


meé furnishes clear details which’ scanner 


' easily be brushed aside.” > ` 


131. Taking -the last paragraph of the 


` note first, I find it- difficult’ to see how, 
' because the Chief Justice’ of the High 
. Court: had “a “better-occasion and: oppor- 


tunity” to watch “his. (Justice Kumar’s) 
working and conduct", he'was in a better. 
position to come to a corréct conclusion 
as to the Judge’s integrity, if all .the facts 
concerning the matter were also „placed, 
before the Chief Justice of India; it is 


not ‘like watching the . demeanour .of . a 


witness. to ‘test his credibility. “As regards 
the‘ statement that the letter from the 
Chief’ Justicé of the High Court furnish- 
ed “clear” details which. cannot easily....be. 
the détails ‘are only par- 
i suits’ that . Justice 
Kiimar had dealt. with, ‘but. it: is dificult 
to folfow, Wwhat=is’ ‘sought to be conveyed 
by’.saying ‘that: these cannot “easily „be . 
brushed àside”. Mere: details of the. suits: . 
can indiéate nothing’ + regarding Justice 


Kumar's: integrity. If however. ‘py ‘details’ . 


the “unconfirmed reports. against’. Justice 


< Kumar were also ‘sought: to “be included, 


gana does mennou that c. A Delhi. 


met him on ’26-3-1981.: He also refers 
about. the. common .practice in the Delhi. 
:1982 S. C./19 M GI noen j 
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High Court must have informed the Chief 
Justice of India about the details that the 
former had mentioned in his letter dated 
May 7, 1981 addressed to the Law Min- 
ister does not appear to have any basis. 
tt is true the Chief Justice of the High 
Court in his two letters dated March 28, 
198] written respectively to the Law 
Minister and the Chief Justice of India 
hud said that the “entire matter” con- 
cerning Justice Kumar's integrity had 
been discussed between him and the 
Chief Justice of India but it would be 
wrong to assume, though the Chief Jus- 
tice of the High Court spoke of the 
“entire matter”, the particulars of the 
suits and the allegations against Justice 
Kumar concerning them were placed be- 
fore the Chief Justice of India. What was 
discussed between the two would appear 
very clearly from the letter addressed by 
the Chief Justice of India to the Law 
Minister on May -22, 1981. I have quoted 
above relevant extracts from this letter. 
It is plain from this letter that when the 
Chief Justice of the High Court met the 
Chief Justice of India on March 26, 1981 
the only thing that he disclosed was the 
alleged impropriety of Justice Kumar’s 
conduct that “even after Justice Kumar’s 
allocation was changed from the original 
side to the appellate side, he still conti- 
nued to -hear the part-heard cases on the 
original side” and that “he continued to 
take old part-heard matters even after 
the allocation of his work was changed”. 
There is no: mention of the. other allega- 
tions against Justice Kumar . concerning 
these part-heard matters. It.is impossible 
to think that if the details.that the Chief 
Justice of the Delhi High ‘Court men- 
tioned in his letter of May'7, 1981 
addressed to the: Law Minister for his 
“personal attention only” were disclosed 
to the Chief Justice of India he would 
not have referred to them in his letter 
on May 22. It further appears from the 
_ affidavit of Shri Kumar, sworn on July 
17, 1981, that the Chief Justice of the 
Delhi High Court had not asked ‘him any 
question or called for any explanation or 
clarification from him regarding the alle- 
gations against him, but the Chief Jus- 
tice of India had a discussion with him 
only with regard to the allegations. that 
he was slow in his disposal and that it 
was improper for him to continue to deal 
with the original side matters heard in 
part by him while sitting on the appel- 
late side. It is also impossible to think 
that ‘the Chief Justice of India though 


apprised of the allegation of corruption 


S. P. Gupta and others v. Union of India and others 


A.I. R. 


against Shri Kumar would not ask for 
his explanation on this serious charge and 
discussed only the: minor allegations 
against him. 

132. As part of the relevant material 
was withheld from the Chief Justice o 
India it must be held that there was no 
full and effective consultation as contem- 
plated in Article 217 (1) and this vitiates 
the decision not to extend Shri Kumar’s, 
term of office as an Additional Judge of 
the Delhi High Court though the volume 
of pending work in that High Court re- 
quirec the services of: another Judge. 

133. In any event, even assuming that 
the Chief Justice of the Delhi High Court 
had informed the Chief Justice of India 
of the allegation of corruption against Shri 
Kumar, it is clear that it was not disclos- 
ed to Shri Kumar and he was not given 
an opportunity to explain the charge 
against him. Assuming again that’ Shri 
Kumar had no legal right to have his. 
term extended, he had at least a legiti- 
mate expectation that his tenure as an 
Additional Judge would continue follow- 
ing the usual practice, and it appears 
from the letter of the Chief Justice of 
the Delhi High Court written to the Law 
Minister on February .19, 1981 that but 
for the allegations .against him, Shri 
Kumar would -have got an extension of 
his tenure as an Additional Judge in view 
of the arrears of work in the Delhi High 
Court., Consistent with the. principles of 
natural justice Shri Kumar who had un- 
doubtedly suffered an injury by his. term 
of office not being extended should have 
been given an opportunity to explain the 
charge of corruption against him. The 
principles of natural justice apply even 
to a person who has no legal right. (See 
In re H. K. (An Infant); (1967).2 QB 617). 
The decision against Shri Kumar cannot 
be sustained on this ground as well. 


134. As, stated above, in reaching the 
decision not to extend Shri Kumar's 
tenure of office, the Law Minister pre- 
ferred the opinion of the Chief Justice of 
the Delhi High Court to that of the Chief 
Justice of India on the view that the Chief 
Justice of the High Court had “better 
occasion and opportunity” to watch his 
working and conduct. As I have already 
said, this is,a view which has no valid 
basis. Under Art. 217 (1) the _ President, ` 
before appointing a person as, a Judge of 
a High Court has to consult three func- 
tionaries, the Chief Justice of India, the 
Governor of the State and the Chief Jus- 
tice of the High Court; for the 


a 


” opinion of the Chief 
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appointment of the Chief Justice 
of the High Court, the President has 


to consult the Chief Justice of India and 
the Governor of the State. The contro- 
versy is over the question whether the 
Justice of India 
should have primacy or the three func- 
tionaries must be regarded as coordinate 
authorities for the purpose of Art. 217 (1) 
and the President was free to accept the 
opinion of any of them. Assuming how- 
ever they are coordinate authorities in 
the sense that each of them must be con- 


sulted, the scope of consultation is not 


the same so far as the Governor is con- 
cerned. He is certainly not in a position 
to give any opinion on the legal acumen 
of the persons proposed to be appointed. 
His opinion is relevant on matters on 
which the Chief Justice of the High Court 
or the Chief Justice of India are not ex- 
pected to have any information. The 
question however remains, whose opinion 
should the President accept if the Chief 
Justice of the High Court and the Chief 
Justice of India differ? Normally, the 
Chief Justice of the High Court is likely 


to know more about a lawyer practising ~ 
in that court whose name is proposed for 


appointment but where the question is 
whether or not the tenure of an Addi- 
tional Judge should be extended, if all 
the relevant materials are before both, 
the Chief Justice of the High Court and 
the Chief Justice of India, it is difficult to 
see how the Chief Justice of the High 
Court is in a better position than the 
Chief Justice of India to give a correct 
‘opinion, However, as Krishna Iyer J., has 
said in Shamsher Singh’s case (1975) 1 
SCR 814: (AIR.1974 SC 2192), the Chief 
Justice of India is the “highest dignitary 
of Indian Justice’. The President ‘has to 
consult him for the appointment of the 
Chief Justice of a High Court. He is, as 
Mr. R. K. Garg appearing for Shri S. N. 
Kumar in Transferred Case No. 20 of 
1981 (which is Writ Petition No. 882 of 
4981 filed in the Delhi High Court) de- 
scribed as the pater familias of the Indian 
judiciary. In my view the President 
Should accept the opinion given by the 
Chief Justice of India in such a case un- 
less the opinion suffers from any obvious 
infirmity; he cannot act as an umpire and 
choose between the two opinions, 


—. 


135. For the reasons indicated Rosca 
the decision in Shri. S. N. Kumar's case 
must be held invalid and the case should 


go back to the President for a fresh deci- 
Sion after a full and effective consultation 
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as contemplated in Art. 217 (1) of the 
Constitution. f 


136. The other main issue arising on 
these writ petitions relates to the trans- 
fer of) Judges from one High Court to 
another High Court. The question of 
transfer arises upon a letter addressed 
by the Law Minister on March 18, 1981 
to the Governor of Punjab and the Chief 
Ministers of different States, except the 
North-eastern States, stating that: the 
Law Commission, States Reorganisation 
Commission and various Bar Associations 
had expressed the view that to further 
national integration and to combat nar- 
row parochial tendencies bred by caste, 
kinship and other local links and affilia- 
tions, one-third of the Judges of a High 
Court should be from outside the State in 
which that High Court is situated, the 
Law Minister in this letter requested 
those to whom the letter was addressed 
to (a) obtain from, all the Additional 
Judges of the High Court in a State their 
consent to be appoinied as permanent 
Judges in any other High Court in the 
country and (b) also to obtain similar 
consent from those persons who have 
been or in the future likely to be propos- 
ed for appointment as Judges. The letter 
also carried a request to obtain from the 
Additional Judges and the proposed ap- 
pointees names of three High Courts in 
order of preference to which they would 
like to be appointed as Judges or perma- 
nent Judges as the case may be. It was 
however added that it should be made 
clear to them that the furnishing of the 
consent or the indication of a preference 
does not imply any commitment on the 
part of the Government either in regard 
to their appointment or in regard to ac- 
commodation in accordance with the pre- 
ferences given. The letter says that the 
written consent and preferences of the 
Additional Judges and the persons re- 
commended for initial appointment 
should be sent to the Law Minister with- 
in a fortnight of the receipt of the letter. 


137. The question of transfer also 
arises in Transferred Case No. 2/81 which 
is Writ Petition No. 390 of 1981 filed in 
the Madras High Court and in Transfer- 
red Case No, 24 of 1981 which is . Writ 
Petition No. 2224 of 1981 in the Patna 
High -Court. These petitions relate to the 
transfer of the Chief Justice of the Patna 
High Court, Shri K. B. N. Singh, to the 
Madras High Court. Art. 222 (1). says that 
the President may, after consultation 
with the Chief Justice. of India, transfer 
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a Judge from one High Court to any. other 
High Court. It was argued that the letter 


seeking to obtain general consent of : the: 


Additional Judges to their transfer to 
other High Courts was only a device to 
' circumvent Art. 222 (1) reducing the re- 
quirement of consultation with- the Chief 
Justice of India to a formality.: Clearly, 
the Constitution doés not 
taking of such general consent to trans 
fer which might take place at some future 
dates in respect of only some of. -the 
Judges. The letter has thus no“ authority 
of law. This aspect.has been dealt with 
in detail in the judgments of Tulzapur- 
kar J., and Pathak J., which I- have had 
the advantage of reading. I agree with 
them that the said letter dated March. 18, 
1981 is of. no consequence legally. and 
cannot bind or affect in any way those 


Eo whom it was intended. 


8 ~This letter of. March 18, 1981 
suggests in defence of the proposed trans- 
fer of Judges that>for furthering national 
integration and combating ‘harrow. paro- 
chial tendencies one-third of ‘the_ Judges 
of a High Court should be from outside 
the State in which that High Court is 
situated, It has. been held by a majority 
in Sankal Chand’s case: (AIR 1977 SC 
2328) that transfer of a Judge of a High 
Court to another High Court is -permissi- 
ble only in public interest and not by 
way of punishment. One reason stated in 
support of the policy of transfer in the 


letter of March 18, 1981 is that it would. 


eombat narrow parochial tendencies. 
However, the transfer of an- individual 
Judge on the ground that he is guilty of 
parochial tendencies would be a transfer 
by way of punishment and as such not 
permissible. If the proposed transfer is 
with a view not to allow. parochial ten- 
dencies to grow,, then again the question 
will remain who among .the Judges 
should be transferred and to which High 
Courts, Also, whether the transfer of 
Judges from one High Court to another 
would really further national integration 
may be open to debate. However, the 
validity of the. policy does not arise for 
decision on these writ petitions. Apart 
from its validity, to what extent the 
policy is relevant in the context of Arti- 
cle 222 (1) is a question. As held in Sankal 
Chand’s case mass transfers are not con- 


. templated ‘under ‘Article 999, (1). The Pre-- 


sident may transfer a Judge from one 
High Court to another only after consul- 
‘tation with the Chief Justice of India, The 
_ policy may provide the Prėsident with a 
ground to suggest the transfer of -a Judge, 
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contemplate - 


' Shri .S. N.. Kumar . 


-ALR 


but-the Chief. Justice.of India must con- 
sider in. each. case whether. the proposed 
transfer is in public interest. ‘because, 
even. granting the validity of the . policy, 
the guestion. would remain who -among 
the Judges should be: transferred.. and to 
which -High Courts. at aS 


- 13%. In Transferréd” €ase No. 24 of 
1981 which was Writ Petition No.. 2224 of 
1981 in the Patna High Court in ‘ which 
Shri K. B. N. Singh, Chief Justice of the 
Patna High Court has been transposed as 
a petitioner, and Transferred’ Case No. 2 
of 1981 which was Writ Petition No, 390 
of 1981 in the Madras High Court;’ the 
validity of the Notification transferring 
Shri K. B. N. Singh as Chief Justice of 
the Madras High Court is challenged. The 
notification is challenged mainly on the 
ground that the order of transfer was bad 
as Shri K. B. N. Singh had not consented 
to it, that there was no full and eftective 
consultation between the ‘Central Gov- 
ernment and the Chief Justice of India 
before the order was: made, and that the 
transfer was not in public imterest. but 
was. really by way of punishment. Tulza- 
-purkar J. has dealt with this aspect of 
the vase in detail in his judgment and I 
do not propose to go over ‘the same 
ground as I agree with _him.for.the rea- 
sons given by him that ` the.. impugned 
order of transfer is valid under Art. 222 
(1). of the Constitution. — 


140, I would however like to add that 
an order of transfer even if made for ad- 
ministrative reasons. and in public in- 
terest is likely to cause some injury | to 
the Judge transferred, though that coul 
not be valid ground for holding that the 
transfer is by way of punishment; it is 
the reason behind the order of transfer 
that should determine its nature. It would 
be. only fair not to let the Judge who i 
being transferred face more difficultie 
than are absolutely necessary. If the 
Judge is wholly unfamiliar with the lan- 
guage of the State to which he is trans- 
ferred, it is possible in some cases that it 
“will affect his efficiency. I would ask the 
Government to consider if it is possible 
to transfer Shri K. B. N. Singh te some 
High Court, consistent with his position 
as a senior Chief Justice, where the lan- 
guage difficulty will not’ be so acute. 


141, Counsel for the Law Minister 
Bs questioned: the locus standi of the peti- 
tioners in these cases who are members 
‘of the legal profession. The -question 
however seems tọ be academic because 
„and Chief Justice 







„< Ne. 5 in Transferred Case No: 20 of 1981: 


` 
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K. B. N. ‘Singh are- parties respectively. -ed-by the Chief Justice of the. Bombay 
in Transferred’ Case No. 20 of -1981 and: High:Court.on 29-3-81 and on: 30-3-81 he ~ 
Transferred Case No. 24 of: 1981;- Shri . addressed a letter to . the . Additional : 
S. N. Kumar, impleaded: as: respondent Judges (respondents 3 to.12) and. asked 
them to do the. needful. The said Circular 
has supported the- petitioners in, ehalleg~. seems:to have.created a serious upheaval 
ing the validity.of the decision - not to in the rank and file of the lawyers of 
extend his.term of office as an Additional Bombay Bar ‘resulting in a special general 
Judge of the Delhi High Céurt and Shri meeting of the Advocates Association of 
K. B. N. Singh transposed as ‘petitioner - Western India on 3-4-81. It is alleged in 
in Transferred Case No. 24 of 1981 Bas- the petition. that the meeting was largely . 
challenged the notification transferring attended and a unanimous resolution was 

him to the Madras High Court. Apart passed, inter..alia, condemning the Cir- 
from the fact that they are both parties, cular as being subversive of judicial inde- 
for the reasons given by Bhagwati, J. and pendence and demanding~that the Gov- 
‘Tulzapurkar J. in their respective judg- ernment be directed to withdraw-the Cir- 
ments I agree with them that the ` peti- cular. The furore on the Circular seems 
tioners who are practising advocates of to have infiltrated into the Bombay Bar 
different High Courts are, competent to Association which also held several meet- 
, maintain the petitions. i ings. and similar resolutions were passed. 


r . 142. In the course of the hearing af 


‘these petitions we had made two, orders 
for the disclosure of certain documents. 
The reasons in support of these orders 
will appear. from the judgment of Bhag- 
wati J. with which I agree. , 

143. The ‘petitions shall be.’ disposed 
of in accordance: with the -conclusions 
reached ‘on the various points arising- for 
decision in these petitions. ` 


Transferred Case No, 22 of 1981. 


S. M. FAZAL ALI, J..— 144. The peti- 
tioners, Advocates practising in the High 
Court of Bombay, filed a Writ Petition 
No, 527/81 before the Bombay High Court 
challenging the constitutionality of Exhi- 


On 14-4-81 at meeting of the Managing 
Committee of the Bombay Incorporated 
Society passed similar resolutions and also 
resolved that the President -of the Society 
should join as a petitioner, as a result of 
which the fourth petitioner was added as 
one of the’ petitioners. As a mark of seri- 
ous protest against the Circular and the 
‘discourteous language in which the said 
document (circular) is alleged - to have 
been expressed, the’ legal. practitioners 
practising in the High Court, city civil 
courts, Small Cause Courts and the 
police courts resolved not to attend those 
courts on 15-4-81. The petitioners further 
alleged that they represented: a large 
body of legal opinion of Bombay as also 
representing public interest in a free and - 


bit ‘A’, a Circular said to have been issu- independent judiciary which was the very 


_ ed by the Unioti Law Minister on March bulwark of the democratic form of Gov- 
“ 18, 1981 and addressed to the Governor 


ernment contemplated by the Constitu- 
of Punjab and Chief Ministers of States tion. In the writ petition, which has now 


~ 


(except the North-Eastern States). The 


petitioners prayed for several reliefs to` 


which we shall refer hereafter. The writ 
petition was transferred to this Court 
with the consent of the parties by an 
order dated June 9, 1981. 


. 145. The pétitioners alleged that the 
Union Law Minister who was respondent 


_ No. 1 in the original writ petition had 


issued a Circular Letter dated 18-3-1981 
(hereafter referred to as the (‘Circular’) 
to the Governor of Punjab and the Chief 
Ministers of States requesting them to 
obtain the consent of Additional Judges 
of the High Courts concerned ‘to > their 


‘been transferred to this Court, the peti- 
tioners sought the following reliefs:— 
“(a) that it may be declared that the 
said letter, Exhibit ‘A’ to the petition, is 
ultra vires and void; 
_(b) that ‘it may be declared’ that the 
consent if any consequent on or arising 
from the said letter given by an addi- 
tional Judge or any person whose name 
has been or. is to be submitted for his ap- 
pointment as a Judge is null and void; | 
(c) that this Hon’ble Court will be 
pleased to issue an order or direction 
under Article 226 quashing the said let- 
ter Exhibit ‘A’, and the consent, if any,- 


` transfer as permanent Judges: of High obtained from any person following on or 


‘Courts other than those in. which -they as a result of the said letter; 

‘were ‘appointed as Additional Judges. We - (d).that in the alternative to prayer (c) 
shall give details of this Circular. when above this Hon’ble Court will be pleased 
we deal with it, The Circular was. receive . to. issye a writ of mandamus (or any 
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respondents 1 and 2 to withdraw the said 
letter and to abstain from using or in any 
manner acting on the consent, if any, ob- 
tained from any person following ` ‘on or 
arising from the said letter,”. 


146. The petitioners also ‘prayed for 
an ad interim injunction pending héaring 
of the petition. This seems to have been 
- the reaction of the Bombay lawyers to 
the aforementioned Circular, 


' Transferred Case No. 20 0 agi, 

147. Another writ petition was filed 
by Shri ve i arkunde, a senior Advo- 
See the Supreme Court in the High 

&surt of Delhi making Union of India, 
me Taine O. N. Vohra, Justice S. N. Kumar 
and Justice S. B. Wad as respondents and 
alleging that the independence of judi- 
ciary which was essential for the preser- 
vation of civil liberty was being eroded 
by the actions of the Government, viz., 
short-term appointment of Additional 
Judges for 3-4 months and short exten- 
sions granted after the term was over 
Another grievance made regarding the 
Circular issued by the Union Law Min- 
ister compelling more than 100 Additional - 
Judges all over the country: to give their 
consent for being appointed as permanent 
Judges outside their State on the pain 
of being dropped was that this was an 
indirect method of bypassing the con- 
sultative process contemplated by Arti- 
cle 222. 


148. Apart from these apprehensions 
the petitioner made serious allegations 
the purport of which was that a consist- 
ent campaign had been launched by some 
of the Ministers of Central Government 
and Chief Ministers of ‘States against. the 
higher judiciary. In this connection, state- 
ments of a Cabinet Minister and some 
Chief Ministers were mentioned, Referring 


to some concrete cases it was alleged that - 


although permanent vacancies in the 
High Court of Delhi were available yet 
Justice Goswami and Justice Sultan Singh 
instead of being made permanent Judges 
were appointed as Additional Judges for 
a period of two years in July and Aug- 
ust, 1980 respectively whereas Justice 
Vohra as an Addl. Judge only for three 
months, It was further alleged that two 
more Additional Judges, -viz.,- Justice 
Kumar and Justice Wad were appointed 
for three months. According to the alle- 
gations made by the petitioner, the terms 
of the aforesaid three Judges, Justice 
Vohra, Kumar and Wad was to expiré 
on 6-6-81. It appears that after the term 
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of Justice Vohra and Justice Kumar ex- 
pired on the 6th of June 1981, the Central 
Government did not reappoint them as a 
result of which they were sent back to 
the Bar. Justice Vohra did not file any 
petition and instead started his. práctice. 
149. The writ petitiom “fled by Mr 
Tarkunde in the Migh Court of Delhi was 
also transferfed to this Court and was 
numbered as Transferred Case No. 20 of 


1881. While this case was pending in this 


Court the term of Justice Kumar expired 
and at his request he was impleaded and 
transposed as third respondent in the 
case So that he may be in a. position to 
defend his cause. The petition of Mr. 
Tarkunde apart from challenging the 
Circular has also assailed the refusal of 
the Government to grant further exten- 
sion to Justice Kumar and Justice Vohra. 
As Justice Vohra’s case was not pressed 
it is not necessary for us to go into the 
circumstances under which the term of 
Justice Vohra was not extended. 


Transferred Case No. 19 of 1981, 


150. This petition has been filed by 
Mr. S. P. Gupta against the President, 
Union of India, Chief- Justice of the Alla- 
habad Court and the Governor of U. P. In 
view of similar petitions having been 
transferred to this Court, this petition 
was also transferred to this-Court from 
the Allahabad High Court by an- . order 
dated 1-5-1981. In this petition, | the - fol- 
lowing reliefs were prayed; 


“(a) issue a writ, direction or order in 
the nature of a declaratory writ that Jus- 
tice Murlidhar, Justice A. N. Verma, Jns- 
tice: N. N. Mitthal have already been ap- 
pointed as permanent Judges of the High 
Court of Judicature at Allahabad by 
virtue of the warrants of. appointment 
dated 12-12-1980, 12ra- Bol and ae 1981 
respectively. 


‘(b) in the TEE TEN issue a wat ‘dis 
rection or orderin the nature of 
Mandamus directing the President to 
appoint Judges of the High Court accord- 
ing to the submissions made in this peti- 
tion; 


(c) issue’ a wE ‘direction or order “in 
the nature of Mandamus . directing the 
President of India to appoint permanent 
judges of the High Court on the vacan- 
cies in the office of the permanent Judges, 
whenever such vacancies occur; in accord- 
ance with the constitutional scheme and 
provisions, as submitted in this perina 
and found by this court; 


(d) issue a writ, order or ea im 
the nature of Mandamus direċting the 


Aj 
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President of India to fill the vacancy of 
the Additional Judges of.the High Court 
without delay.” 

Transferred Case No. 21 of 1981, 


151. A petition exactly similar to the 
one filed by Mr. S. P. Gupta was also 
filed by Mr. J. L. Kalra, Advocate and 
others in the Delhi High Court which was 
also transferred to this Court by an order 
dated 1-5-1981 along with the case of Mr. 
S. P. Gupta. In this case, the following 
reliefs were sought: 

(a) issue a writ of mandamus or any 
other appropriate writ, order or direction 
commanding the respondent to assess the 
number of permanent and additional 
Judges required for this Hon’ble. Court 
having regard to its current business and 
the accumulated arrears of work and 
create such number of permanent and 


` additional posts of Judges as may be re- 


quired, within such reasonable time as 
this Hon’ble Court may deem fit, in ac- 
cordance with law; 

(b) direct the respondent to appoint 
Hon’ble Mr. -Justice N. N. Goswamy, 
Mr. Justice Sultan Singh and Hon’ble Mr. 
Justice O. N. Vohra as permanent Judges 
of this Hon’ble Court against the three 
vacant permanent posts forthwith; 

(c) direct the respondent to extend the 
term of the additional Judges namely 
Hon'ble Mr.. Justice S. N. Kumar and 
Hon’ble Mr. Justice S. B. Wad by a period 
of two years within two weeks from the 
date of the order; 

(d) direct the respondent jikewia to 
confirm/extend the terms of the- addi- 
tional Judges of the High Courts of Ma- 
dhya Pradesh, Punjab and Haryana and 
Rajasthan, whose names are mentioned 
in paragraph No. 5 of this petition; 

(e) direct that no such piecemeal exten- 
sion, but a reasonable long term shall be 
given to the other additional: Judges of 
this Hon’ble Court as well as of ‘other 
High Courts in future.” 

152. Apart, from these petitions which 
have been transferred to this Court other 
petitions were also filed against the order 
of the President transferring Justice 
Ismail, Chief Justice of the Madras High 
Court to be the Chief Justice of Kerala 
High Court and Justice K. B. N. Singh, 
Chief Justice of the Patna High Court 
to be the Chief Justice of Madras High 
Court. 


Writ Petition No. 274 of 1981. 


153. This writ petition was filed by 
Miss Lily Thomas, an Advocate of the 
Supreme Court challenging the order of 
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transfer .of Justice Ismail from Madras 
High Court to Kerala High Court. While 
the petition was pending, Justice Ismail 
chose to retire from service and hencé 
the petition became infructuous so far as 
the main relief was concerned. Miss 
Thomas, however, pressed the petition 
only on one ground, viz., that even if the 
grievance against the transfer of Justice 
Ismail no longer survived yet she was 
entitled to contest the order of the Presi- 
dent of India transferring Justice K. B. N. 
Singh from Patna High Court to Madras 
High Court. She was permitted to argu? 
the case on this limited point. 


Transferred Case No. 2 of 1981. 


154. Another petition was filed by 
Mr. Rajappa, Advocate in the Madras 
High Court being writ petition No. 3 of 
1981 praying that the orders of the Presi- 
dent of India transferring Chief Justice of 
the Madras High Court to the Keral2 
High Court and the Chief. Justice of th: 
Patna High Court to the Madras High 
Court be quashed on the ground that thay 
were null, and void and unconstitutional, 
This case was also transferred to this 
Court and numbered as T. C. No. 2 of 
1981. This case, therefore, raises substan- 
tially the same questions as are involved 
in Writ Petition No. 274 of 1981. 


. Transferred Case No. 24 of 1981. 


155. So far as the case of Justice K. B. 
N. Singh, Chief Justice of the Patna High 
Court is concerned, Mr. D. N. Pandey, 
Secretary of the Bihar State Socialist 
Lawyers’ Association along with Thakur 
Ramapati Sinha filed a Writ Petition No. 
CMIJC 2224/1981 in the Patna High Court 
against the Union of India, the Chief Jus- 
tice of India, Mr. Justice K. B. N. Singh, 
Chief Justice of the Patna High Court 
and the Registrar, Patna High Court. 
Justice K. B. N. Singh, respondent No. 3, 
later after filing an affidavit in this Court 
prayed that he may be transposed to the 
category of petitioner, He was directed to 
file a detailed affidavit which was filed on 
16-9-81 and he was transposed as peti- 
tioner No 3. This petition was also trans- 
ferred to this Court as similar points 
were involved. In this petition, the peti- 
tioners prayed that the order of the Pre- 
sident transferring Justice K. B. N. Singh 
be quashed and the respondents be di- 
rected not to give effect to the notifica- 
tion issued by the President transferring 
petitioner No. 3 to Madras. 

Transferred Case No. 6 of 1981. . 

156. A similar Writ Petition No. 553/81: s 
was filed: by Mr. P. Subramanian; be-` 


hoa e 
He site 


'. mon judgmest but deal with 


..-. «Messrs, - Seervai, Sarabjee, - 
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fore- the Madras High Court .praying. that 
the order. of the President transferring 
Justice Ismail from . the: Madras... High 
_ Court to Kerala High Court be quashed. 
This. petition. also does. not survive -in 
view of the retirement of Justice Ismail, 


- Special Leave Petition (Civil) 
No. 1509 of 1981. 

157. This petition has been ` filed” by 
Ripudaman Prasad Sinha praying for a 
writ of the quo warranto against Justice 
K. B. N. Singh, Chief- Justice, Patna High 
` Court for not proceeding to join his new 


posting at Madras and in continuing as 


- Chief Justice of Patna High Court with- | 
- if so read, it would be amply clear that 


out any sanction of law in view of the 
‘order of the‘ President transferring him 
to Madras: Special leave has not yet been 
. granted in this petition’ but it has’ been’ 
tagged on with the cases relating to Jus- 
‘tice K. B. .N. Singh but was ultimately 
withdrawn before the cone sien of hear- 
ing of their cases. 7 


` 158." Since the various Sanit ‘petitions 
and intervener applications transferred to 
this Court raised almost common: ques- 
. tions they were heard: together but so far 
`- as the petitions. relating to- Justice K. B. 


` : N.- Singh, Chief Justice of the. Patna High. « 


`- Court are’ concerned they were. relinked. 
After having heard Dr; Singhvi,. counsel 


= for the petitioners, on the point of law - 
. regarding ‘the interpretation - of Art. 222 
of the: Constitution, -we proceeded to deak- 


. with: the questions -of. law and ‘the -con- 
. Stitutional points raised in- the -petitions 
of -Mr. Chagla, Mr. Tarkunde, Mr. S. P: 
‘Gupta and.others as also the -constitu-. 
tional points involved: in Justice K. B. N: 
singh’s. case. So. far as: Justice K. B., N: 


Singh’s case is concerned-we delinked it . 


- from: other cases because his was the only 
“case which had to be heard on facts turn- 
` ing upon mainly on the question — whe- 
.. ther or not there was an effective consul- 
- tation between the. Chief Justice of. India, . 
the President .of India and the Chief 
Justice. concerned, viz., Justice K. B. N. 
. Singh: . 

-- 159. a these Seons. ‘more or ‘Jess 
o common and overlapping points, 
‘we shall dispose them of . by one com- 


eases’ separately . wherever necessary.. 
| TC. Nos. 19 and 22/1981. 


460. We.would first deal- with ‘the 
question ‘relating to the various , 


Constitution as- contended: before Us. 
‘Dr. . 
and: others. during. their., respective turns. 


t 
é 


_ S- P: Gupta :and 'others: v. -Union of -India.-aund: others 


from one High Court: to another 


‘ transfer involves a 


“a result of his transfer, In other 
‘by and large, it was contended that non- 


punishment can ‘only be for. his- 


individual ` 


lished by the Constitution, 
» ` ment, We shall, however, 
` detailed: aspect of the arguments of 


: facets, _, Singhvi when we deal. with: the same at 


. shades and: aspects-.of Art. . 222: of the.. 
y: 
Singhvi ` 


ALR 
1. So far as Mr: Seervyai-is- concern= 


‘ ed a contentions on the interpretation of- 
` Ar 


' tory. and u may þe TES as al 


a apart from its-legislative . his- 


lows:-— - 


-(1) The ienauage of Art. 229 (1) is clear 
auek to enable the Court to hold that 
the transfer must be -with the consent of 
the Judge concerned. Even if it is not 
so, then the main object of- Art. 292 is not 
very clear and plain and, therefore; it is’ 
necessary to- go into. the legislative . his- 
tory of. the doctrine of transfer in order 
to ascertain the real. intention of the 
Founding Fathers of the Constitution and, 


even if Art. 222 (1) does not 
mention ‘consent’, 


expressly 
the same must be im- 


. plied in the Article by: necessary intend=. 


ment. 


(2) As transfer of a High Court: Judge 
is an 
extraordinary phenomenon and has to be 


‘made in public interest, we .must read 


consent of the. Judge ‘concerned before 
he can be transferred under Art. 222, 
otherwise the very purpose and bites of 
E Article would be. defeated.. . 


“(3 ABSA transfer without consent of a. 
J udge amounts to punishment, such a 
serious stain ` and 
stigma, Hence; in oa to avoid such an. 


' anomalous position it should be held that 


no Judge can be ‘transferred under Arti- 


‘ cle’ 222 from one High Court to Beene 


without his consent. 
In the’ same. token it was ‘atgued by Dr. 


Singhvi. that before transferring a Judge’ 
- various aspects’ of public interest have to 


be examined qua the circumstances under 
which the Judge is‘ transferred ‘ the com- 


. pelling reasons why the transfer is being ` 


made and.the personal’ difficulties or 
hardships that the Judge may suffer "as - 
words, 


consensual transfers should’ be consider- 


‘ed to be prima facie punitive and, there- 
. fore,- violative of Art. 124 (4) | 


‘because : 
if they amount to punishment then ~ the 
mis-- 
behaviour or incapacity as contemplated 
by Art.. 124 (4) and the procedure. estab- 
for impeach- - 
‘develop ‘the 
Dr. - 


a: later. stage. 
(4) It would’ appear: from. the: historical 


‘background, of Art, .222 that a transfer’ of 


-a Judge. from. one High Court to. another 
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really. amounts: “to a fresh appointment as 
. a Judge to, the: transferee court- because. 


_ Salary, 


¥ 


* original High. Court «where he 
' pointed and takes a new birth.in the new 
‘High Court. where he_is transferred. 


before taking oath. in the transferee 
court, the: Judge ‘has to vacate his office 
of the original court and thereby . he 


-ceases to, be a Judge in the legal sense of 


the term of the, transferor court although 
for. purposes, of, pension, allowances. and 
ete, he continues: to be a Judge 
by virtue of a legal fiction. 


As no person can be appointed as ‘a 
Judge ofthe High Court in the first in- 
stance against his consent the same prin- 
ciple will. apply mutatis mutandis to a 
Judge who is transferred from one High 
Court ‘to another because ‘his transfer: to 


. the transferee court would amount to = 
. t e z 


words, 
` once 


first appointment: In other 


argument: comes to this that an 


order of transfer-is passed by. the Presi- - 


dent :of India under Art.. 222, the Judge 
so transferred. dies a civil death in the 
was : ap- 


(5) That if a transfer is.made by the 


President ‘without. the consent of- a' Judge, - 


it -will seriously .undermine and .impair 
the independence. of the,,judiciary which 
is doubtless the basic structure of our 


Constitution.. 


- (6) That: the majority acca ‘of : this 


Court in Union of India v. Sankal Chand- 


Himatlal Sheth; (1978) 1 SCR 423: (AIR 
1977 -SC 2328). (Hereinafter referred- to 
as ‘Sheth’s case’) merits -a 


must be overruled: 


462: Thus, the sum and subst saee of the 
contentions. raised by Mr. Seervai is that 
the words ‘with his consent’: should be 


read into Art. 222 (1) after ‘the - ‘words’ 


‘transfer : a Judge’: - 


. 163. ‘Messrs. Sorabjee, asa and S. 'P. 
Gupta who: followed Mr.’ Seervai adopted 


his arguments. in toto so far as the inter- 


pretation of ‘Art. 222: is concerned. ' They, 
howéver,’ laid: greater emphasis on ` ‘the 
question’ of primacy of ;the Chief Justice 


of India’ (héreinafter referred to as ‘GJT’) 


and’ contended ‘that. the: ` opinion of ‘the 


+ CII was final: ‘and binding on’ the - Presi- 


dent." ‘or orn the Council of. Ministers: who 


should tender advice .to.the President in| 
aceordante’ with'the . opinion ‘expresséd þy` 
a was 

oS appointivient™ ‘or “noh:dppbintment, 


the CJT it Be pendence D 
to þe ensured,-- 


- Sı Po Gupta: ‘dnd others:v.' Union ‘of India and others 


u F64: Dr: Singhvi' while” ‘adopting the 
‘arguments of Mr. Seervai submitted that 


second- look - 
: aad since ‘the present is, a larger Bench 
consisting -of seven J udges, the- previous . 
- decision should be reconsidered“ and _ the 
~ view taken ‚therein that-consent is, not 
necessary: for. the application of Art, 222 , 

Eok ' primacy where the two 
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a transfer without consënt affects a Judge 


adversely::and: results`in evil consequen- 
‘ces dnd virtually amounts to a -punish- 


ment: which is worse than removal ‘but 
he laid. greater stress on the efficacy of 
the consultative process by the constitu- 


tional authorities concerned and a proper 


méeting and application of minds before 
a transfer is ordered. Other aspects . and 


conditions of Art. 222 relating to the na- 


ture and content of consultation will be 
examined when we deal with the case of 
D. N. Pandey. (T.C. No. 24/81) in, which 


the Chief Justice of Patna High Court 


has been transposed as a petitioner, 


"165. These -are the broad contentions 
advanced before us by the counsel ave the 


“parties in these petitions. 


. 166. - The. Attorney, General, the - Soli- 


elo eneral and Mr. Mridul- appearing 


for the Law: Minister have countered all 
the -arguments advanced by the petition- 
ers and have fully defended the impugn- . 
ed orders, the Circular and the ‘transfer 
of Justice K. B.. N.- Singh, Chief - Justice 
of the Patna High Court to Madras High 
Court: .We shall indicate the arguments in 
opposition when we.deal with the argu-. 
ments of the counsel. for the. petitioners. 


. 167. Thus, from the: facts disclosed: in 
the various - petitions. and in the light - of 
the arguments advanced before - us by 
the counsel for the parties, the following 
points arise for determination: — 

‘ 1. Locus standi pral 
2. Article 217 .. 
' (a) where is the power to ‘appoint 


located, is it with the Executive? - 


(b) Is the opinion of CJI. entitled to 
constitutional 
functionaries, namely,’ CJ of a . High 
Court and CJI differ, does the adverse 
opinion of either of them operate as a 
VETO against appointment; where both 

the CJ of a High Court'and CJI agree ` 
upon accepting or rejecting a ‘candidate 
for appointment, can the: executive take 
a different view and appoint (or: decide 


. not to appoint?: 


~ (e) who can initiate the Doped for 
appointment under this: Article? ; | 

(d) whether consultation’ is necessary 
in case the Executive decides not. to ap- 


point -a person? 


(e)-Does ‘this Article: ‘apply when. an: 
‘Additional: Judge is to be appointed for 


= further term or as a permanent J udge? i 


~(f) Scope*of judicial review in case of E 
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3. Policy of General Transfers: 


(a) Is the general policy of transfers 
of ali CJs so that every State has a CJ 
from outside, good, valid and constitu- 
tional and in public interest? 

(b) Can this policy be formulated and 
laid down by a declaration made by the 
President or an executive order of the 
Council of Ministers without any legisla~ 
tion? : 

(c) Is the policy of recruiting one-third 
Judges from outside the State good, valid 
and constitutional and, if so, what should 
be the mechanism for implementing thé 
said policy and the manner of its formu- 
lation? 

(d) Has it been shown that the afore- 
said policy has already been evolved, 
formulated and finalised by the Central 
Government? 


4. Article 216. 

(a) What is the scope of the power of 
the President under this Article? 

(b) Is the exercise of the power by the 
President under this Article amenable to 
the judicial review and, if so, to what 
extent? 

5, Article 224. 

(a) What are the conditions and cir~ 
cumstances under which Additional 
Judges can be appointed? 


(b) On the expiration of his term, is 
an Additional Judge entitled to be con- 
tinued automatically, if the conditions 
for appointment of an Additional Judge 
continue to exist or is he again liable to 
be subjected to the process of Art. 217. 


(c) Does the Additional Judge have a 
right to be considered for appointment 
for a further term or as permanent J udge 
on expiration of his term `or he can be 
just dropped without | any consideration 
at all? 

(i) Is there any convention that an 
Additional Judge must on the expiration 
of his term be continued for a further 
term or be appointed permanent Judge 
and if so, what is its legal effect on the 
interpretation of Arts. 217 and 224? 


(ii) If there is no convention, is therë 
a practice to the above effect and, if so, 
what is its effect? ; 

(d) Can an Additional Judge be ap- 
pointed when a permanent post is vacant: 
if such an appointment is made, can the 
Additional Judge be deemed to be a per- 
manent Judge? 

(e) Can a short-term appointment of 
an Additional Judge be made under this 
Article? 

_ 6 Article 222, 


N 
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(a) Who can initiate the proposal for 
transfer of High Court Judge? 

(b) Is consent of a Judge to be trans- 
ferred necessary before he can be trans- 
ferred? 

(c) What is the nature and effect of the 
consultation with CJI? 

(d) Does the requirement of public in- 
terest limit -the exercise of the power of 
transfer under this Article? 

(e) What is the nature of public in- 
terest for which transfer of a High Court 
Judge can be effected? 

(f) Can a Judge be transferred on ac- 
count of complaints or grievances against 
him or on account of anything in his con- 
duct or behaviour? 

7. Circular letter dated March 18, 1981. 

8. Claim of privilege against disclosure. 

9. T. C. No. 20 of 1981— whether there 
effective consultation: if 
not, what relief can. be granted. 

10. T. C. No. 24 of 1981-— whether 
there was full and effective consultation 
between the Govt. and CJI, whether the 
transfer of K. B. N. Singh was effected 
in public interest. 


168. We first propose to deal with the 
various aspects of Art. 222, the question 
of privilege, the nature and extent of 
consultative process under Art. 222, the 
legal effect of the Circular and its consti- 
tutionality, | 


169. Coming to the interpretation of 
Art, 222, the first question that falls for 
determination is as to whether or not 


- consent can be read into Art. 222 as argu- 


ed by the.counsel for the petitioners. To 
begin with, this matter was fully ` con- 
sidered in-Seth’s case (AIR 1977 SC 2328) 
where the majority judgment considered 
almost all the aspects. of the matter and 
held that consent cannot be read into 
Art. 222 and a transfer of a Judge from 
one High Court to another High Court 
can be made even without his consent 
subject to effective consultation which 
has been explained by all the Judges, 
In that case Bhagwati J. and Untwalia J. 
dissented from the majority decision and 
took the view that no transfer of one 
High Court: Judge to another High Court 
can be made without his consent. In other 
words the minority was of the view that 
the word ‘consent’ has to be read into 
Art. 222 having regard to the extraordi- _ 
nary circumstances in which such a 
power is exercised and the constitutional 
position of a Judge. Normally, the deci- 
sion in Seth’s case would have concluded 
the matter because in the instant case 
also the points raised are more or less 
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similar but the arguments advanced be- 
fore us in these cases have revealed many 
more aspects which may not have been 
before this court in Seth’s case and have 
opened new vistas which undoubtedly 
require a further consideration. More- 
over, in that case the stand taken by the 
Union of India was that the matter may 
be d@cided as a sort of an academic ques- 
tion as the transfers made by the previ- 
ous Government would be nullified by 
retransferring them, In view of this con- 
cession made by the Union of India in 
that case it was not necessary for this 
Court to go deep into the matter be- 
cause ultimately the decision would turn 
out to be purely academic. 

170. Thirdly, as the question of gene- 
rai policy of transfer has clearly arisen 
in these cases and lot of material has been 
produced before us to justify both the 
constitutionality and the legality of this 
policy, Art. 222 as also the consultative 
process now assume a new complexion. 


171. For these reasons, therefore, we 
are of the opinion that the judgment in 
Seth’s case (AIR 1977 SC 2328) (supra) 
may be reconsidered in the light of the 
fresh facts which have emerged since 
then though ultimately we may reach 
the same conclusions as held by the 
majority judgment. 

172. We shall now examine the first 
limb of the contention of Mr. Seervai 
that the word ‘consent’ should be read 
into Art, 222. It cannot be doubted that 
a transfer under Article 222 musi be 
made in public interest and it was so held 
in Seth’s case by all the Judges who 


. were completely unanimous on this as- 


pect of the matter. In this connection, 
Chandrachud J. (as he then was) observ- 
ed thus:— 


“The power to transfer a High Court 
Judge is conferred by the Constitution in 
public interest and not for the purpose 
of providing the executive with ’a weapon 
to punish a Judge who does not toe its 
line or who, for some reason or the other, 
has fallen from its grace.” (p. 444 of 
SCR): (at p. 2339 of AIR, 1977 SC). 

And Bhagwati J. made the following ob- 
servations (at p. 2352 of AIR):— 

“One thing is, however, certain that 
the power to transfer a Judge from one 
High Court to another under Art, 222, 
clause (1) can be exercised only in pub- 
lic interest.” 


Krishna Iyer, J., speaking for himself 
and one of us (Fazal Ali, J.) expressed his 
views thus (at p. 2376 of AIR): 
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"Indeed, the independence of the judi- 
ciary is itself a necessitous desideratum 
of public interest, and so inierference with 
it is impermissible except where other 
considerations of public interest are so 
strong, and so exercised as not to mili- 
tate seriously against the free flow of 
publie justice,” 

And Untwalia, J. in his judgment struck 
an identical note and observed as fol- 
lows (at p. 2388 of AIR):— 

“It was, however, accepted by all con- 
cerned that the transfer can be made only 
in public interest or on the ground of 
public policy which sometimes has been 
characterised by eminent jurists as on 
unruly horse.” 


173. This position is also conceded by! 
the Attorney General, the Solicitor Gene- 
ral and Mr. Mridul. The main reason 
why this Court had held that the trans- 
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fer of a Judge from one High Court to 


another should be in public interest was 
that the President should not exercise 
power by way of victimisation or to im- 
pede the free flow of public justice or as 
Chandrachud, J., put it “for an extrane- 
ous or collateral purpose”. Where, how- 
ever, the compelling circumstances and 
the exigencies of administration or situa- 
tion are objectively considered and it þe- 
comes necessary for the exercise of this 
power, these factors would constitute 
public interest to justify the exercise of 
the power by the President under Arti- 
cle 222. In the instant case, a general and 
unanimous policy of transfer of judges 
and Chief Justices of High Courts to pro- 
mote national integration and suppress 
fissiparous tendencies, would doubtless be! 
in public interest. Although Art. 222! 
does not contain the words ‘public inter- 
es? in so many words but the very exer- 
cise of the power, which is not a normal 
power but an exceptional one, it follows| 
as a logical consequence that public in-: 
terest is a necessary concomitant of the' 
exercise of this power, 

174. The question that now arises isi 
if it can be said on a parity of reasoning; 
that ‘consent’ also should be read as al 











part and parcel of the exercise of the! 
power under Art. 222, It is difficult toj 
accede to this contention because if aj 


Judge cannot be transferred without hisi 
consent then the power loses its signific-| 
ance and becomes an immunity to a! 
Judge from transfer by withholding his 
consent, Thus, a power which is to be 
exercised by the President can be defeat- 
ed or stalled by a simple act of the Judge 
in refusing to give his consent to the 
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ed thus: ms 
‘222. Transfer of a- Judge from one 
- High Court to another. 


_(1) The President may, after consulta- 
tion with the Chief Justice ; 
transfer a Judge from one High Court to 
any other High Court. 

(2) When a Judge has been or is so 
transferred, he shall, during’ the period 
he serves, after the commencement of 
the Constitution. (Fifteenth | Amendment) 
Act, 1963, as a Judge of the other High 
Court, be entitled to receive in addition 
to his salary such compensatory allow- 


-ance as may be determined by Parlia- 


ment~by_law and until so determined, 
such compensatory allowance as the Pre- 
sident may by Order fix.” 


175. A perusal of Art..222 unmistak- ` 


ably shows that it is expressed=in_abso- 
-Jutely clear, explicit, intelligible, “plain 


and unambiguous language which admits ~_(3) after consultation with the 


of no vagueness or ambiguity, Mr. Seer- 
vai, however; by an involved process of 
reasoning wants us to import the concept 
of ‘consent’ by reading the same into the 
Article by way of necessary intendment 
of the Parliament. It is not the function 
of the court. to supply words ‘to suit a 
particular course of action so as to be 
acceptable to a particular act of persons 
as a doctrine of implied consent. It is. 
just like first raising a ghost and then 
trying to kill it: Before we enter into a 
detailed discussion of the Rules of inter- 
pretation of Statutes we might indicaté 
that there is intrinsic evidence: in the 
various constitutional provisions which 
clearly show that the word ‘consent’ has 
been dropped by the. legislature deli- 
bérately or it is a, case of deliberate 
omission rather than casus omissus, In 
order to drive home our point we would 
give a brief survey.of the scheme of the 
Constitution regarding the expressions 
‘consent’, ‘concurrence’ or ‘consultation’ 
used in various Articles to determine the 
context, the purport and the intention of 
the Founding Fathers of the Constitution. 
176. Take, for instance, Art. 127 which 
’ expressly deals,.with previous consent oł 
the President, and may be extracted thus: 
197. Appointment of Ad hoe Judges. 
(1) If at any time there should not be 


. 


_ ‘session of the Court; the Chief Justice of 
India may, with the prévious consent “of 
the President and ‘after’ consultation with 
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transfer: This could never have bcen the~ 
‘intention of the Founding Fathers of the ` 
Constitution.’ Article 222 may be extract- 


of India. 


a quorum of the Judges of thë Supreme. 
Court available to hold or continue’ any - 


CAER, ` 


‘the Chief Justice of the High Court. con- 


cerned, request in’ writing the attendance... 
at the sittings of the Court, as an-ad hoc 
Judge, for such period as maybe neces- ' 
sary, of a Judge of a High Court duly 


| qualified. for appointment as a Judge of ` 


the Supreme Court to be designated by 
the Chief Justice of India. My o 

(2) It shall be the duty of the. Judge 
who has been so designated, in’ priority 


‘to other duties of his office to attend the 


sittings of the Supreme Court at the time 
and for the period for which his. attend- 
ance is required, and while so attending 
he shall have all the jurisdiction, powers 
and privileges, and shall- discharge’ the 
duties, of a Judge of the Supreme Court.” 
This Article may be divided into four. 
parts:— l ; 

(1) that there should be a lack of quo- 
rum of the Judges of the Supreme Court. 

(2) that the Chief Justice of India may 
with the previous consent of the Presi- 
dent and l 


Chief 


Justiee of the High Court, . 
(4) requést_in writing the attendance, . 


as an ad hoc Judge, for such period as 
may be necessary of a~Judge of.a High 
Court duly qualified for appointment. as 
a Judge of the Supreme Court. ~~~ 
- Clause (2) of the ‘Article provides that~ 
it shall be the duty of the Judge to: at- 
tend the sittings. ae 
177. It -would thus appear that when 


‘the Constituent Assembly intended that 
‘there. should’ be consent, it has said so 
‘in very clear terms. The first part clearly 


shows that the power under Art. 127 (1) 
can be exercised only, with the previous. 
consent of the President and not other- 
wise. Similarly, in the second part, the 
word ‘consultation’ is used and in cl. (2) 
the word ‘duty’ is used which completely, 


‘rules out ‘consent’. An analysis of this 


Article clearly shows that whenever the 
Constitution intended a particular expres- 
sion to have a particular meaning it has 
made its intention clear and unambiguous 
by using the word ) ‘duty’, ‘consent’ or 
‘consultation’. 

178. Article 128 requires consent of 
the President before ań offer is made to 
a retired Judge to act as an ad hoc Judge 
of the. Supreme Court. Proviso to Art, 128 
may be extracted thus: - a 

“Provided that nothing in this Article - 
shall be deemed to require any such per- 
son as aforesaid to sit and act as a Judge 
of that Court unless he.consents so'to do.” 

-179: This proviso clearly enjoins that 
the ad ‘hoc Judge cannot be requested to 


-~ |tained in the proviso or. 
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pt in the- court -unless: he consents to do 
o. Indeed, if the intention of the. Consti- 
tuent Assembly was that a transfer could 
not, be made without the consent of the 
Judge, then a similar expression as con- 
something like 
that would have been used . in Art. 222 
(1). -The absence of any such expression 
shows that the Constituent, Assembly de- 
liberately omitted ‘consent’ by necessary 
intendment. 

: 180. 
pointment of retired Judges at sittings of 


High Courts which may: .be . extracted 
thus: ` . 
—994-A, Notwithstanding anything in 


this Chapter, the Chief Justice of a High 
Court for any State may at-any time, 
with the previous consent of the Presi- 
dent, request any person who has held 
the office of ‘a Judge of that Court or of 
any other High Court to sit and act -as 
a Judge of the High Court for that State, 
and every such person so requested shall, 
while so sitting and acting, be entitled to 
such allowances as the President may ‘by 
order determnie and have. all the juris- 
dictien, powers and privileges’ of, but 


shall not..otherwise be deemed to hbe,..a 


Judge-of that High Court: 

Provided that nothing in this article 
shall be deemed to ‘require any such per- 
son as aforesaid to sit and act as a Judge 
of that High Court unless he consents so 
to do.” 

181. The provisions of this Article 
make the exercise of powers conditional 


on the consent of the Judge concerned. In ° 


Chandra Mohan v. State of U. P., (1967) 
1 SCR 77: (AIR 1966 SC 1987) this Court 


has clearly indicated that where the Con-. 


stitution intended particular expressions 
to.be used it has expressed its intention 
clearly and observed thus (at p. 190 of 
AIR): 


“Wherever the ‘Constitution intended to 
provide more than one consultant, it has 
said so: see Arts. 124 (2).and 217 (1). 
Wherever the Constitution, provided for 
consultation of a single body or indivi- 
dual it said so: see Art. 222. Art. 124 (2) 
goes further and makes a distinction be- 
tween persons who shall be consulted 
and persons who may .be consulted.” 


182. Article 258 runs thus: 
"258. (1) Notwithstanding: anything in 


this Constitution :the President. may, with. ' 


the censent ef the Government of a State, 
_ entrust either conditionally or. , uncondi- 
tionally to that Government . or to its 


officers functions in relation to. any mat- 


3..F..Gpta, and.others:.v.. Union, of India: and others.. -_ .. 


Article 224-A deals with the ap-. 


or imposed upon a: State or 


tial ingredient of Art. 222, they 
- have used the expression ‘the President, 


of | India, and. not.. 
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i ter to which the. exeeutive power of the 


Union extends.. 

(2). A law made by Parliament which 
applies in any, State may, notwithstand- 
ing that it relates to.a matter. with res- 
pect to which the Legislature of the State 
has no. power to ‘make laws, : confer 
powers, and impose duties, or authorise 
the conferring of powers and the imposi- 
tion of duties, upon the State or officers 


. and authorities thereof. 


(3) Where .by virtue of this 
powers and duties have been 


article 
conferred 
officers or 
authorities thereof, there shall be paid by 
the Government of India to the State 
such sum as may be agreed, or, in default 
of agreement, as may be determined by 
an arbitrator appointed by the Chief 
Justice of India, in respect of any extra 
costs of administration incurred by the 
State in connection with the exercise of 
those powers and duties,’” 


183. Here also, the President has to 
exercise his powers with the consent of 


the Government of a State either condi- 


tionally or unconditionally. In other 
words, where the power conferred on the 
President is to be exercised with consent, 
the Founding Fathers of the Constitution 
have expressly said so in the concerned: 
Articles. On a parity of reasoning, there-| 
fore, if the intention of the Founding 
Fathers was to make ‘consent’ an essen-! 
would’ 


may, with the consent of the Judge con-: 
cerned, transfer a Judge from one High! 
Court to another’. The fact that Art. 258 
requires the President, to act with thel 
consent of the Government of a States 
which is also a constitutional authority;! 
the same principle will apply toa High! 
Court Judge who is also a-constitutional 
authority. Therefore, this leads to the! 
irresistible conclusion that the word ‘con- | 
sent’ was never intended to be included 
in the powers to be exercised under| 
Art, 222. 5 


184. Article 258-A runs thus:— 

“258-A. Notwithstanding anything in 
this Constitution, the Governor of a State 
may, with the consent of the Govern- 
ment of India, entrust either conditional- 
ly or. unconditionally to that Government 
or to its officers functions in relation to 
any matter to which the executive power 
of the State extends.” 

185. Here also, the . Governor. of a 


State has to exercise a particular power 


only with the consent of the Government 
. otherwise. _, This also 


—— 
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shows that the Founding Fathers were 
fully aware of the situations where con- 
sent is necessary and where it is not. 


186. Article 254 deals with the legisla- 
tive powers of the Centre and the States. 
Clause (2) of Art. 254 provides thus: | 

"254 (2) Where a law made by the 
Legislature of a State with respect to one 
of the matters enumerated in the Con- 

current list contains any provision re- 
` pugnant to the provisions of an earlier 
law made by Parliament or an existing 
law with respect to that matter, then, the 
law so made by the Legislature of such 
State shall, if it has been reserved for the 
consideration of the President ‘and has 
received his assent, prevail in that State: 


Provided that nothing in this clause 
shall prevent Parliament from enacting 
at any time any law with respect to thé 
same matter including a law adding to, 
amending, varying or repealing the law 
so made by the Legislature of the State.” 


187. It is obvious that here as a legis- 
lation is concerned, the expression used 
is ‘assent’ and not ’consent? though both 
the terms are synonymous. The use of 
the word ‘assent’ is generally made when 
we are dealing with statutory enactments. 

188. Sub-clause (ii) of clause (1) of 
Art. 370 may be extracted thus: 

“(ii) such other matters in the said lists 
as, with the concurrence of the Govern- 
ment of the State, the President may by 
order specify.” 


R89. The laws mentioned in Art. 370 
can be applied to the State of Jammu 
& Kashmir only with the concurrence 
of the Government of the State. Here 
the word ‘concurrence’, which is stronger 
than ‘consent’, has been used to indicate 
and maintain the special status given to 
that State. Certain aspects of this matter 
have been clearly pointed out by 
Krishna Iyer, J. in Sheth’s case (AIR 
t977 SC 2328 at p. 2383) thus: 

"Tt would thus appear that the Con- 
stitution itself specifies ‘consent? where 
it is intended and omits it when unneces- 
sary. If, therefore, fhe Constitution 
makers intended that under Article 222 
a Judge cannot be transferred from one 
High Court to another without his con- 
sent then it should have been expressly 
so mentioned in the Constitution.” ' 

180. We have given these 
stances to drive home the point that 
wherever the Founding Fathers intended 
that a particular expression should be 
used in an Article as a condition prece- 
Ident to the exercise of a particular power, 


S. P. Gupta and others v. Union of India and others 


clear in- 
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the same has been mentioned and where 
no such intention was there the expres- 
sions have not been used. As against this, 
Mr. Seervai submitted that in Art. 217 
which provides for- the appointment of 
High Court Judges, it has nowhere been 
indicated that the Judge proposed to be 
appointed should give his consent to the 
appointment. In Seth’s case (AIR 1977 
SC 2328), Krishna Iyer J. while dealing 
with an identical argument observed as 
follows (at p. 2382):— 

“It would be seen that in this consti- 
tutional provision the words “appointed’* 
and “transferred” have been used sepa- 
rately conveying different connotations; 
and if the Constitution makers had used 
these two terms in the said subject in 
different contexts it cannot be argued 


that these two terms are interchangeable, 


On the other hand, an analysis of Arti- 
cle 217 (1) (c) shows that the constitu- 
tional provision makes a clear-cut dis- 
irre between appointment and trans- 
er,” 


191. We stick to the view expressed 
by Krishna Iyer, J. in the majority judg- 
ment, The argument of Mr. Seervai ap- 
pears to be fallacious because this ana- 
legy cannot be applied to a Judge who 
after being appointed is transferred 
under Art. 222. It is obvious that there 
is no provision in the Constitution em- 
powering the President to appoint for 
the first time a person as a Judge of a 
High Court against his consent and even 
if he is appointed, the person so appoint- 
€d can refuse to act as a Judge and if 
he does so the matter ends there and he 
cannot be compelled to act as a Judge. 
Once, however, the person decides to ac- 
cept the appointment of a Judge of a High 
Court he becomes a constitutional func- 
tionary and therefore would be subject 
to the provisions of the Constitution be- 
cause before deciding to accept the ap- 
pointment he must be presumed to be 
aware of the constitutional provisions 
contained in the various Articles regard- 
ing High Court Judges, viz. the condi- 
tions of service, the salary and other 
allowances, the date of retirement. and 
also the provision regarding transfer as 
provided for in Art, 222 which does not 
contain the word ‘consent’. It would thus 
not be open to any Judge- to ‘complain 
that he had been transferred against his|* 
consent or to plead that had he known 
this he may not have accepted the office 
of a High Court Judge. As the word ‘con- 
sent’? is conspicuously absent from Arti- 
cle 222, such a plea cannot in the very 
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nature of things be permitted to be taken 
by the concerned Judge. If he does not 


want to be transferred, it is always open. 


to him to resign for which also there is 
a clear provision under proviso (a) to 
clause (1) of Art. 217. Therefore, the 
argument of Mr. Seervai must be over- 
ruled, : : i 


192. These are the intrinsic circum- 
stances to show that the Founding 
Fathers did not intend to use the word 
‘consent’ in Art. 222 deliberately. We 
have already held that Art. 222 is ex- 
pressed in the clearest possible terms, 
But, assuming for. the sake of argument 
as urged by Mr. Seervai, that there is 
some element of ambiguity either in the 
setting and pattern of Art. 222 or in the 
real object which it seeks to subserve, 
which according to Mr. Seervai finds 
ample support from the fact that two 
Judges in Seth’s case (AIR 1977 SC 2328) 
have taken the view which is being pro- 
pounded by the learned counsel, we 
would attempt to construe Art. 222 in the 
light of the well settled rules of inter- 
pretation of statutes, 


193. Before, however, we discuss the 
various books, reference and authorities 
we must take into consideration a very 
weighty circumstance which is peculiar to 
our Constitution as also to the American 
Constitution. It must -be remembered 
that in England if any error is commit- 
ted by a court of Appeal, it-may be cor- 
rected by the House of Lords or even- 
tually by Parliament by a simple major- 
ity. Similarly, in Australia also if the 
High Court gives a wrong interpretation 
of a particular constitutional provision it 
can be set right by the Privy Council by 
an appeal against the said order of a 
High Court and the Parliament may 
amend the statute to bring it in confor- 
mity with the intention and that too 
by a simple majority. The position so far 
as our country is concerned is similar to 
that of America and if any error of inter- 
pretation of a constitutional provision is 
committed by the Supreme Court or 
any interpretation which is considered to 
be wrong by the Government can be 
rectified only by a constitutional amend- 
ment which is a very complicated, com- 
plex, delicate and difficult procedure re- 
quiring not merely a simple majority but 
two-third majority of the Members pre- 
sent and voting. Apart from the afore- 
said majority, in most cases the amend- 
ment has to be ratified by a majority of 
the States. In these circumstances, there- 
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fore, this Court which lays down the 
law of the land under Art. 141 must be 
extremely careful and circumspect in in- 
terpreting statutes, more so constitutional 
provisions, so as to obviate the necessity 
of a constitutional amendment every time 
which, as we have already. mentioned, is 
an extremely onerous task. S. R. Das, 
C.J. in the case of Bengal Immunity Co, 
Ltd. v. State of Bihar, (1955) 2 SCR 603: 
(AIR 1955 SC 661) expressly referred to 
this aspect of the mafter and observed as 
follows (at p. 672):— 


“An erroneous interpretation of the 
Constitution may quite conceivably be 
perpetuated or may at any rate remain 
unrectified for a considerable time to the 
great detriment to public well being.” 


194. Having carefully interpreted a 
particular provisian of the Constitution, 
the Court should as far as possible stick 
to the doctrine of stare decisis. It must 
be remembered that as Lord Wright 
pointed out in James v. Commonwealth, 
(1936) AC 578 that a Constitution is a 
federal component and the constituents 
must hold a balance between all its parts. 


195. Thus, so far as the general prin- 
ciples regarding interpretation of statutes 
are concernéd they are now well settled 
beyond any controversy for the last two 
centuries in almost all the countries of 
the world having a democratie constitu- 
tion or pattern of Government. As far as 
this Court is concerned, on some points 
decisions during the first: decade of its 
existence were somewhat inconsistent 
but generally the view which found 
favour with most of the Judges during 
the first decade was that the methodology 
of interpretation of statutes should be the 
same for constitutional provisions as it is 
for statutory provisions. It has further 
been held that external aids like Parlia- 
mentary debates, report of the Drafting 
or select committees, the Objects and 
Reasons of the Act are wholly inadmis- 
sible for the purpose of interpreting the 
provisions of a statute which would de- 
pend entirely on the language of the pro- 
visions concerned. Here also, some of the 
cases have held that where the language 
of the provisions is shrouded in obscurity 
or is not fully intelligible so as to ascer- 
tain or find out the objects of the Act, 
external aids may be permissible. So far 
as speeches made by a Minister is con- 
cerned, it has been consistently held to 
be wholly inadmissible because iț repre- 
sents the individual view of a single per- 
son with which the majority of the 
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* Members of Parliament: may er may ue 


~ have agreed. 


"196. During the hoon and third de 
. cadë this Court made a prominent ` shift 
from the original stand and a long course 
of recent decisions have permitted par- 
Hiamentary debates or Reports of Draft- 


ing or Select Committees to be taken into- 


consideration for the purpose of ascer- 
taining the object or the real meaning. of 
the language employed in a statutory or 
constitutional provision. 


197.: But there is one principie on 
which. there is complete unanimity of all 
the courts in the world and this is that 
where the words or the language used in 
a statute are clear and cloudless, plain, 

simple and. explicit unclouded and unob- 
{seured, intelligible and pointed so as to 
admit of no ambiguity, vagueness, un- 
certainty or equivocation, there is abso- 
lutely no room for deriving support from 
externa] aids. In such cases, the 
should. be interpreted on the face of the 


jlanguage itself without adding, subtract-. 


ing or omitting. words therefrom. 

198.” It is equally well, settled that it 
is not the duty'of the court to import 
words which have. been -omitted ` deli- 


berately -or intentionally in -order to fill. 


up ‘a gap or supply omissions - to fit in 


with the ideology or concept of the. Judge. 
concerned. The words and the- language 
used must be piven their natural meaning. 


-jand- interpreted in their oriary and. 
popular sense. 


199. There may ine a third _type- 


where the language may admit of two 
interpretations in which case the 
may consider the desirability of resorting 
to. external aids in. order-to catch and 
delve into the spirit and object of . the 
Jstatute.: 

- 200, These principles have been enun- 
ciated over the years by. several 
orities of various courts to which I. shall 
refer hereafter. Before, however, going 


to the authorities, it may be necessary to. 
refer. to extracts from the various books 
of legal scholars on.the interpretation , of | 


statutes, 
- 201, 
‘Statutory Construction’ (1940. Edition) in 


para 158 ‘Purpose of Interpretation and: 


Construction (pp. mee 230) ‘has observes 
thus: 


-<The basic principle has pea announc- _ 
ed time after time that if the statute. is | 
ambiguity, 
z-a bare, reading suffices. and interpretation 
= is. ‘unnecessary:” l 


plain, certain and-free from ` 


4 
N 


- 
“ 
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statute | 


‘ment and soon 
- ance in removing any: doubt. 


of 
casés which may be on the border line —. 


court - 


auth- 


-Crawford in his hook | captioned 


. 202. At- page 344,- it has‘: also. been 


pointed out by the author that. alteration: 
interpolation or elimination of . words; are.. 


not permissible; In this’. connection; -the 


author makes the:following ` observations. 
. While dealing with an. American caser. 


- “As we have already stated, the inten 
tion of the. legislature. must be primarily 


obvicusly means, as a general .rule, --thati 
the courts have no power to add to, or. to 
change, alter, or eliminate the. words 
which the legislature ‘has incorporated. in 
a- statute, not even in order to provide 
for certain contingencies which the legis- 
lature failed to meet, or to avoid - hard- 
ship flowing from the language used, or 
to advance the -remedy of-the statute. 

- 203. -At pages 388-389, the author fur- 
ther observed thus: 


‘Where the’ meaning of a statute - is 
in doubt, the court may resort to contem- 


ALR- 


' ascertained from the language used. This - 


poraneous. construction—that is, ‘the con- ` 


struction placed upon the statute ‘by its 
contemporaries at the time of .its’ enact- 
‘thereafter— for assist- 
' Similarly, 
resort may also -be had to the usage or 
course. of conduct based upon a certain. 


construction of the statute soon after its 


enactment: and. acquiesced -in -by the 
courts and the legislature for a long 
period of time. As is obvious, the mean- 


‘Ing given to the language of a statute 
-by its contemporaries is’ more . likely to. 
‘reveal its true meaning than a construc-: 


tion. given by men of- another .day or gen- 


„eration. Even words change in meaning 


with the march of time. And the meaning 
given by contemporaries can be revealed 


with no more certainty..than by resort to. 


the common usage and practice under the 
statute itself. over a. considerable . popoe 
of time”. 


204. The author: has rightiy observed 
that sometimes it ‘so happens that words 
change in meaning with ‘the. march of 


times. I? this is so, it is manifest that the . 
court while interpreting a ‘statute. dealing: 
‘with socialism. cannot: ignore - the temper- 
of 


of the times ‘and: the modern trends ' 
legal thought. 


205. 


Similarly, while ae with: ie 


circumstances and the history of the Sta- . 


tute, the author says thus: ` 


“According to the weight. of authority, i 
tthe ` court-. 
of: a.. 
‘statute, including its -derivation .. that is, - 


and surely the better. view, 
may:.consider the .general history , 


the, various steps leading wp. to and: at- 


` tending its enactment, as: shown. by-.: the- 


J 


op. eee 
‘Jegislative” journals, ‘in: its effort to ascer- 


' tain the*intention of the legislature where 
it -is“in doubt. -Conversely, the. legislative 


-history cannot be: considered. where the © 


statute's mieamng is Plam Pa (p 383) 


206; "Here als; we fnd that - histary, 


“ete:; itis permissible only where the langu- 


_ age. of `a: statute is ambiguous and: not 
where. the sap of the statute: is plain 
and.:clear,.. --. oak? r 
: 207.. V. P. Sarathi in: Interpretation 
of ‘Statutes’ (1975 Edn.) observed thus: 
“In order to arrive.at the intention of 
the legislature, the state of law and judi- 


.cial decisions antecedent. to and at the- 


time the statute was passed are material 
matters to. be considered......... : 

..Courts sometimes make - a distinction 
between legislative debates. and reports 
of committees and treat the latter as a 
more reliable or Bort source | T 
. assistance.: 


. It is- submitted that: the subtle distine- : 
tion: that parliamentary history may -be . 
referred for. ascertaining -- the’ ‘intention, t 
but:not: for construction, is pedantic,” “In : 


fact. all ‘such material must be freely re- 


_ ferred: and -it-is Only by-resort, to such 
material that: the object. of the. legislation Ei 


and how., the legislature -- intended . to 


achieve that object by the -particular -sta-- ` 


tute can be pOreecehy ascertained by the 
, . Court.” ees (p. 339) 


. 208.. At page 367, . the “author observes 
thus: 


-*(a) Refereed to English and Americén’ 


- decisions may be made, because: they have 


the: same system of jurisprudence as ‘ours, . 


but do’ not prevail when the language ‘of 
the Indian’ Statute or enactment -is clear. 

(b) “They are of assistance in elucidat- 
ing general principles - and . _ construing 
Acts in pari materia. 


(c) But ‘Indian: statutes’ should be inter- 


preted with reference to the”. facts of 
- Indian life.” oo ay 
209. , The observations in clause (0) are 


rather inportant because ‘that seems to us. 


_to be the correct: approach: Seervai in 


-“@onstitutional Law- of India’ '(Qnd' Edn:) - 


Vol. Ii, pp. 1543-44 observes thusi—" ~ 
“Secondly; where words. are’ clear and 
‘unambiguous effect -must “be - “given ` to 


. them regardless of consequences... ` 
. After all- the object ‘of interpretation Or- 


- documents.and statutes is-- to.. ascertain 


. “the intention of -them that. made.-it? The 
facie > 
a . but-.to get at. the Toal meaning , 
G42- eleet] m yn, 


literal. interpretation _has.a--prima 
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it is“necessary. to ‘apply thë mae in Hey- . 
don’ s case.. 


n ro 
t eris eened 


However, iene the ands ae a satis 


tory’ or constitutidnal provision are ambi- `. 


uous, .resort may be had. to well recog-' 


-nised.extrinsic aids to construction and 


regard may be had ta the consequences: of 
adopting one construction . rather. than ' 
another. The meaning of: “ambiguity”. has 
been considered at .length .in. paras 2.31 


and 2.32 of the text.” 


210. Craies on “Statute Law” (6th 


o] Edn.) while quoting Jervis C.J., at p, 86 


observes thus: . 
MIS clear that “if”, as Jave €I. said 
in Abley v. Dale (1850). 20 LJCP 33, 35) 


the „precise words used, are, plain and un- 
$ ambiguous,,, we-are bound to construe 


them in their. ordinary sense, -even though 
it does. lead to an absurdity or manifest — 
injustice: -Words may be modified. or vari- 
ed where their import is doubtful or ob- 
scure, but we assume. the functions of 
legislators when we depart from the ordi- 
hary meaning of the precise words used, 
merely- because: we: see, or. fancy we see, 
an absurdity or manifest injustice from 
an adherence to their literal’ meaning. 4 


21i.: Similarly, the author ` has’ cate- 


gorically observed that in the interpre- 


tative process casus-omissus if not to be 
added or supplied, In this connection, 
the. following observations | have a 


made’ at p 70: 


"A ‘second consequence of ‘this: rule - is 
that a statute may ‘not’ be extended to 
meet a case. for which provision has clear- 
ly and undoubtedly not’ been ‘made......... 
Although in construing an Act of Parlia- 
ment the Court must’ always. try to give 
effect to the intention of the Act and 
must ‘look not only. at the remedy provid- 
ed but also ‘at the mischief aimed‘at, it 
cannot add: words to a statute or read 
words into it which are ‘not there” _ 


and quoting Lord Parkér, the author says 
thus: . : 


“Where the literal reading of a tae 
produces an intelligible result. ` 
e.. there is: no- ground for:reading in- 
words or changing -_ words: -according to 


l what may þe the supposed intention . of - 
- Parliament.” pee l 


- 242, At page 6, the author observes 


thus: 


"The cardinal rule ee the E E 


‘of Acts of Parliament is that they- should 


be construed according to the intenti6n 
expressed 3 in the. Acts: themselyes... a 
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If the words of the statute are themselves 
precise and unambiguous, then no more 
can be necessary than- to expound those 
words in their ordinary and natural 
sense. The words themselves alone do in 
such a case best declare the intention of 
the law giver. 


Where the language of an Act is clear 
and explicit, we must give effect to it, 
whatever may be the consequences, for 
in that case the words of the statute speak 
the intention of the legislature.” 


213. Lord Bacon says that the func- 
tion of a Judge is jus decere and not jus 
dare, i, e., to interpret the law and not 
to make it. Similarly, Marshal, C.J. ob- 
served that we must remember that “it 
is the constitution that we are expound- 
ing”. These observations aptly apply to 
the instant case where we are construing 
a constitutional provision, viz., Art. 222, 
particularly when a provision like this 
is not to be found in any Constitution of 
any other country of the world. 


214. According to Maxwell, the golden 
rule of interpretation is to adhere to the 
ordinary meaning of the words used un- 
less it is in direct conflict with the inten- 
tion of the Act. In this connection, the 
author in his book ‘Interpretation of Sta- 
tutes’ (12th Edition) observes thus: 


“It is a corollary to the general rule of 
literal construction that nothing is to be 
added tó or taken from a statute unless 
there are adequate grounds to justify the 
inference that the legislature intended 
something which it omitted to express,” 

(p. 33) 

215. I have laid particular stress on 
the casus omissus aspect of the interpre- 
tative process because the main thrust of 
the argument of Mr. Seervai on interpre- 
tation of Art. 222 was that the word ‘con- 
sent’ should be read into Art. 222 which 
is not there at all, and if the contention 
of the counsel is accepted, it will amount 
to the court supplying an omission which 
has been made deliberately by the Found- 
ing Fathers of the Constitution and would 
be in direct contravention of the scheme 
of the Constitution as discussed above. 


216. The leading case on the subject 
is Heydon’s case (1584) 76 ER 637 where 
the broad principle of interpretation of 
Statutes was spelt out and explained. In 
this connection the Court observed as fol- 
lows: 

‘And it was resolved by them, that for 
the sure and true interpretation of all 
statutes in general (be they penal or be- 
l neficial, restrictive or enlarging of the 
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common law), four things are to be dis- 
cerned and considered:— 

‘Ist. What was the common law before 
the making of the Act. 

and. What was the mischief and defect 
for which the common law did not pro- 
vide, 

3rd. What remedy the Parliament hath 
resolved- and appointed to cure the dis- 
ease of the commonwealth. -~ 


And, 4th. The true reason of the reme- 
dy; and then the office of all the 
Judges is always to make such construc- 
tion as shall suppress the mischief, and 
advance the remedy, and to suppress 
subtle inventions and evasions for conti- 
nuance of the mischief, and pro privato 
commodo, and to add force and life to 
the cure and remedy, according to the 
true intent of the makers of the Act, pro 
bono publico,” 


217. This case has been followed both 
by this Court as also by the courts in 
England for a pretty length of time. This 
may be the starting point of the manner 
and the method which the Court should 
adopt in interpretation of statutes. 


218, The authorities on the question 
of interpretation of the constitutional pro- 
visions may roughly be divided into faur 
categories which may not exactly be ab- 
solutely separate or independent so as to 
be confined in a watertight compartment 
but in some cases may overalp, yet they 
generally lay down the law on the sub- 
ject categorised by us: 


Categories 


(A) Where the language of a statute is 
plain, explicit and unambiguous, no ex- 
ternal aid is permissible. 


(B) Where the language is vague ard 
ambiguous or does not clearly spell out 
the object and the spirit of the Act, ex- 
ternal aids in the nature of parliamentary 
debates, reports of Drafting or . Select 
Committees may be permissible to‘ deter- 
mine and locate the real intention of the 
legislature, 


(C) Where certain words are omitted 
from the statute, the court cannot supply 
the omission or add words to the statute 
on a supposed view regarding the inten- 
tion of the legislature. 

(D) Any speech made by a Minister: or 
a Member in the Parliament is not ad- 
missible or permissible to construe a sta- 
tutory or a constitutional provision. 

219. We shall now deal with the au- 
thorities which fall more or less within 
the four categories indicated above. 
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Category (A) 

220. The earliest case on the subject 
is A: K. Gopalan v. State of Madras, 1950 
SCR 88: (AIR 1950 SC 27). where Kania 
C.J. pointed out that external aid was 
not permissible unless a statute was am- 
biguous and ‘observed thus (at p. 38 of 
AIR):— 

“Our attention was drawn to the de- 


bates and report of the drafting commit- 


tee of the Constituent Assembly in res- 
pect of the working of this clause. The 
report may be read not to control the 
meaning of the article, but may be seen 
in case of ambiguity...... 

Resort may be had to these sources 
with great caution and only when latent 
ambiguities are to be resolved.” $ 

221. Fazal Ali, J. (as he then was) 
speaking in the same strain made the 
following observations (at p. 56):— 

“In my opinion, though the proceed- 
ings or discussions in the Assembly are 
not relevant for the purpose of constru- 
ing the meaning of the expressions used 
in Article 21, especially when they are 
plain and unambiguous they are relevant 
to show that the Assembly intended to 
avoid the use of the expression without 
due process of law.” (Emphasis ours) 
And Mukherjea, J. observed thus 
P.03) 

"It is well settled that the Constitution 
must be interpreted in a broad and libe- 


ral manner giving effect to all its parts, 


(at 


and the presumption should be that no 


conflict or repugnancy was intended by 
its framers. In interpreting the words of 
- a Constitution, the same principles 

doubtedly apply which are applicable in 
construing a statute. 


the words in a Constitution, these debates 
are of doubtful value. "Resort can be had 
to them”, says Willoughby, “With great 
caution and only when latent ambigui- 
ties are to be solved...... ý 

222. The same view was expressed by 
Gajendragadkar, J. (as he then was) in 
Kanai Lal Sur v, Paramnidhi Sadhukhan, 
1958 SCR 360: (AIR 1957 SC 907) where 
the learned Judge observed as ` follows 
{at p. 910): E . 

“If the words used are capable of one 
- construction only then it would not be 
open to the courts to-adopt any other hy- 
pothetical construction on the ground 
that such hypothetical construction is 
more consistent with the alleged object 
and policy of the Act, The words used 
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in the material provisions of the statute 
must be interpreted in their plain gram- 
matical meaning and it is only when 


such words are capable of two construc- 


tions that the question of giving effect to 
the policy or object of the Act can legiti- 
mately arise. 


223. In M. Pentiah v. Muddala Veera- 
mallappa, (1961) 2 SCR 295: (AIR 1961 
SC 1107) Sarkar, J. observed thus (at 
p. 1115):— 

“Where the main object and intention 
of a statute are clear, it must not be 
reduced to a nullity by the draftsman’s 
unskilfulness or ignorance- of the law, 
except in a case of necessity, or the ab- 
Solute intractability of the language used. 
Nevertheless, the courts are very reluc- 
tant to substitute words in a Statute, or 
to add words. to it, and it has been said 
that they will only do so where there 
is a repugnancy to good sense. 


224. In M. V. Joshi v. M. U. Shimpi, 
(1961) 3- SCR 986: (AIR 1961 SC 1494) 
Subba Rao, J. expressed the opinion of 
the Court thus (at p. 1498):— 


“But these rules do not in any way 
affect the fundamental principles of 
interpretation, namely, that the primary 
test is the language employed in the Act 
and when the words are clear and plain 
the court is bound to accept the express- 
ed intention of the Legislature.” 

225. In Hansraj Gordhandas v. H. H. 
Dave, Asstt. Collector of Central Excise 
& Customs, Surat, (1969) 2 SCR 253: 
(AIR 1970 SC 755) Ramaswami, J. speak- 
as for the court observed thus (at page 

“It is well established that in a taxing 
Statute there is no room for any intend- 
ment but regard must be had to the clear 
meaning of the words. The entire matter 
is governed wholly by the . language of 
the notification, If the tax~payer is with- 


< in the plain terms of the exemption it 


cannot be denied its benefit by calling in 
aid any supposed intention of the ex- 
empting ‘authority. 


a E E enonvon 


It is an application of this principle 
that a statutory notification may not þe 
extended so as to meet a casus omissus.” 


226. Although these observations were 
made in respect of a taxing statute, the 
principle of interpretation of provisions 
of a statute or of the Constitution is the 
same; the only difference being that in a 
taxing. statute where two interpretations 
are ‘possible, benefit of the doubt is nor- 
mally given to the tax-payer, 
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227. ïn Commissioner ‘of . Income-tax, 
Assam .& ‘Nagaland: v.. G: .Wyatt; (1971) 1 
SCC 466: (AIR .1971 SC 725),.Hegde, J. 
‘speaking: for the Court made. the foHlow- 
ing observations (at p. 726):— ... p 
' In our opinion the meaning of: Sec- 
tion 17 (3) (ii) is plain and unambiguous. 
Hence there is no.:need to call. intg. aid 
any: of the rules of construction as was 
sought to be done by the High Court.” 

228. In Senior Superintendent, : R:M.S., 
Cochin v. K. V. Gopinath, Sorter, (1972) 3 
SCR 530: (AIR 1972 SC 1487), Mitter, J. 
reiterated this well settled. principle thus 
(at p. 1488):— ws Ci: E aa 

"As has- often said. that if: “the precise 
words used are plain and unambiguous, 
we are bound. to construe them in their 
ordinary sense”, “and not to limit plain 
words in an Act of Parliament by. :con- 
siderations of policy, if it. be policy, .as 
to which minds may differ and. as to 
which decisions may vary.”’). ae 

229. In Umed v. Raj Singh, (1975) 1 
SCC 76: (AIR 1975 SC 43), Bhagwati, J. 
(one of us made the following ` observa- 
tions) (at p. 61):— se nas 


yma 


familiar rule of interpretation that the 
words used by the Legislature must- be 
construed according to their plain natural 
meaning.” 3 

230. In Anandji Haridas & Co. Pvt. 
Lid v. Engineering Mazdoor Sangh, (1975) 
3 SCR 542: (AIR 1975 SC’ 946} this 
Court observed as follows (at p. 949): 

“As a general principle of interpreta- 
tion, where the words of a statute are 
plain, precise and unambiguous, the in- 
tention of the Legislature is to be gather- 
ed from the language of the statuté itsélf 
and no external evidence such as Parlia- 
mentary Debates, Reports öf the Commit- 
tees of the Legislature or ẹven the state- 
ment made by the Minister ‘on the, in- 
troduction of a measure or by the framers 
of the Act is admissible to construe those 
words.” aa 


231. In Mangalore Electric Supply Co. 
Ltd. v. Commr. of Income Tax, West 
Bengal (1978): 3 SCC 248 : (AIR 1978 SC 
1272) this Court observed thus (at p. 1274). 

“The justification for this submission is 
stated ‘to be that the word ‘transfer’; oc- 
eurs in the collocation of three -other 
' words’ 'sale’;.texchange’ = and .‘gelinquish- 
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ment’ which are essentially volitional. or 
voluntary acts, leading to the conclusion 
that the word ‘transfer’ must take its 


colour from the.three other words in as- 


sociation with which it is used. ‘Transfer’ 
therefore, according to the learned coun- 
sel, means a voluntary transfer and can- 
not include all compulsory acquisition of 
property.. 

We find it impossible to accept the sub- 
mission, In the first place if it was in- 
tended that voluntary transfers alone 
should fall within the meaning of the 
section, it was unnecessary for -the legis- 
lature to use the expression ‘transfer’, an 
expression acknowledged in law as having 
a wide connotation and amplitude......... 
Without more, therefore, there is ` no 
reason for limiting the operation of the 
word ‘transfer’ to voluntary acts of trans- 
fer so as to exclude compulsory acquisi~ 
tions of property.” 

232. This decision seems to us to be 
apposite to the facts of the present case, 
viz., interpretation of the word ‘transfer’ 
as the argument of Mr. Seervai is that 
the word ‘transfer’ used in Art. 222 must 
be confined only to a transfer with the 
consent of the Judge concerned, thereby 
limiting the scope and ambit of Art, 222. 
A similar argument was advanced in the 
case supra and rejected and the Court 
held that there was no reason to limit 
the word ‘transfer’ only to a voluntary. 
transfer so as to include compulsory ac- 
quisition of property. On a parity of 
reasoning, therefore, we are of the opin- 
ion that to read ‘consent’ into Art. 222 
would be to limit and whittle down the 


scope, ambit and purpose of Art. 222. 


233. It is not necessary for us to mul- 
tiply authorities on the subject covered 
by category ‘A’ because the text books 
and the authorities of this Court as also 
of some foreign courts referred to above, 
clearly lay down that where the language 
of a statute is plain and unambiguous it 
is not permissible to rely on external 
aids. , i 
Category (B) l 

-234. This category consists of those 
cases which have laid down that where 
the language is vague or ambiguous to 
what extent external aid can be used to 
locate the actual intention of the Legis- 
lature.-In Powell. v. The Kempton Park 
Racecourse Co. Ltd. (1899) AC 143, Lord 
Halsbury indicated the extent to which 
external aid could be used by courts in 
construing a statutery provision and ob- 
served thus: eck oat ae: E Sects ae oa E ae 


- 1982: ` 


“It has, indeed been argued that thé 
history of the legislation and of ‘the facts 
which gave rise to the enactment may in 
view of the preamble affect the’ construc- 
tion of the Act itself, but though I do not 
deny © that such topics’ may usefully be 
employed to interpret the meaning’ of a 
Statute, they do not, in my view, ore. 
conclusive argument here.” 

235. In A. K. Gopalan’s case (AIR 1950 
SC 27) (supra), Sastri, J. (as he then was) 
observed as follows: 


‘It is not a matter for surprise, there- . 


fore, that the. Drafting Committee ap- 
pointed by the Constituent Assembly of 
India recommended the substitution of 
the expression “except according to pro- 
cedure established by law” taken from 
the Japanese Constitution, 1946, for the 
words “without due process of law” which 


occurred in the original draft, “as the 
former is more specific”.” 
236. The learned Judge has clearly 


indicated that the reason why our found- 
ing Fathers substituted the words ‘except 
according to the procedure established by 
law’ in Art, 21 instead of the. words 
“without due process of law”..as used in 
the American Constitution because they 
implemented the Report of the Drafting 
Committee which had taken the words 
‘procedure established by law’ from the 
Japanese Constitution of 1946. His Lord- 
ship then indicated the nature, extent and 
the circumstances in which external aid 
could be used to construe a constitutional 
provision. Sastri J., also commented on 
the extent of the relevancy of a speech 
made in the course of a debate on a Bill 
and in this connection observed thus: ` 


“A speech made in the course of the 
debate on a bill could at best be indica- 
tive of the subjective intent of the spea- 
ker, but it could not reflect the inarticu- 
late mental process lying behind the 
majority: vote which carried the bill. Nor 
is it reasonable to assume that the minds 
of all those legislators were in accord.” 

237. Thus, the view of Sastri, J. was 
that a court could locate the objective and 
intent of the legislature primarily in, the 
words used by the Constitution supported 
by such historial material.as may ne 
available. 


238. In Commr. of uous Tax, Guja- 
rat v. Vadilal Lallubhai (1973) 1 - SCR 
1058 (AIR-1973 SC 1016): Hegde, J. ob- 
served as follows {at p. 1019):— 

“In order to find out the legislative in- 
tent, we have to find- om what was-the 
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mischief ‘that the legislature - ‘wanted to 


“remedy. The Aet was extensively amend- 


ed in the year 1939, Section 44-F was not- 
in the ‘draft bill. That section was re- 
_ Committee 
consisting of very eminent lawyers, It 
will not be inappropriate to find out the 
reasons which persuaded the select Com- 


mittee to recommend the inclusion of Sec- — 


tion 44F, if the section is considered as 
ambiguous. ġ 
239. In this case, the Court relied on 


the recommendation of the Select Com- 
mittee in order to find out the reasons for 
inclusion of a particular section. 


240. In State of Mysore v. R. V. Bidap 
(1974) 3 SCC 337: (ATR 1973 SC 2555) this 
Court seems to have made a positive 
shift from the view taken in earlier cases . 
of this Court and held that in order to 
ascertain the meaning of a statute or its 
object the court should not confine itself 
within a particular sphere but should take 
into consideration whatever is logically 
relevant or admissible. This is a decision 
of a Constitution Bench and shows the 
modern trend of interpretation of statutes. 
Krishna Iyer, J. speaking for the Court 
tersely observed as follows (at p. 2558): 

“The Rule of Exelusion has been eriti- 
cised by jurists as artificial, The trend 
of academic opinion and the practice in 
the European system suggest that inter- 
pretation of a statute being an exercise 
in the ascertainment of meaning, every- 
thing which is logically relevant should 
be admissible. Recently, an eminent 
Indian jurist has reviewed the legal posi- 
tion and expressed his agreement with 
Julius Stone and Justice Frankfurter. 
Of course, nobody suggests that such ex- 
trinsic materials should be decisive but 
they must be admissible. Authorship and 
interpretation must mutually illumine 
and interact. There is authority for the 
proposition that resort may be had to 
these sources with great caution and only 
when incongruities and ambiguities are to 
be resolved, There is a strong case for 
whittling down the Rule of Exclusion fol- 
lowed in the British courts and for less 
apologetic reference to legislative pro- 
ceedings and like materials to read the 
meaning ‘of the words of a. statute. Where 
it is plain, the language prevails, but 
where there is obscurity or lack of- har- 
mony with other provisions and in 
other special circumstances, it may be 


legitimate to take external assistance such 


as the object of the provisions, the mis- 


.ehief ‘sought to. be: remedied, the ` social 


t 


lowed in’ Anglo-American 
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context, the words of the authors and 
other allied matters.” 


241, An identical view was taken in a 
later case of this Court in Faqu Shaw v. 
State of West Bengal (1974) 4 SCC 152: 
(AIR 1974 SC 613) where Bhagwati, J. 
relied on the decision extracted ‘above 
and observed thus (at p, 628): 

“Since the purpose of interpretation is 
to ascertain the real meaning of a con- 
stitutional provision, it is evident that 


. nothing that is logically relevant to this 


process should be excluded from con- 
sideration. It was at one time thought that 
speeches' mada by the members of, the 
Constituent Assembly in the course of the 
debates on the. Draft Constitution were 
wholly inadmissible as extraneous aids 
to the interpretation of a constitutional 
provision, but of late there has been a 
shift in this position and following the 
recent trends in juristic thought in some 
of the Western countries and the United 
States, the rule of exclusion rigidly fol- 
jurisprudence 
has been considerably diluted”. 

242. It is true that these observations 
are to be found in the dissenting judg- 
ment of Bhagwati, J. {one of us) but on 
inclined to. eridorse the observations made 
by Krishna Iyer, J. and Bhagwati, J. as 
referred to in the cases mentioned above. 


243. In Anandji Haridas & Co., v 

Engineering Mazdoor Sangh, (1975) 3 SCC 
862 : (AIR 1975 SC 946), Sarkaria, J. 
speaking for the Court observed as fol- 
lows (at p. 949):— 
- “It is only where a’statute is not ex- 
haustive or where its language is ambi- 
guous, uncertain, clouded or susceptible 
of more than ane meaning or shades of 
meaning, that external evidence as to the 
evils, if any, which the statute was in- 
tended: to remedy, or of the. circumstances 
which led to the passing of the statute 
may be looked into for the purpose of as- 
certaining the object which the Legisla- 
ture had in view in using the oe in 
question.” 


244. In’ Sole Trustee; Loka Ska 
Trust v. Commr, of Income-tax, Mysore, 
(1976) 1 SCC 254.: (AIR 1976 Sc 10), this 
Court made the following - observations 
(at p. 22): 

“But, in the case before us, the real 
meaning and purpose of the words used 
cannot be understood at all satisfactorily 
without referring to the past history of 
legislation on -the subject and ‘the speech 
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of the mover of the amendment who was, 
undoubtedly, in the best position to ex- 
plain what defect in the law the amend- 
ment had sought to remove.” 

245. In State of Tamil Nadu v. Pyare 
Lal Malhotra (1976) 1 SCC 834: (AIR 
1976 SC 800) Beg, J. (as he then was) ob- 
served thus (at pv. 803): 


“The reason given, in the Statement of 
Objects and Reasons of the 1972 Act, for 
ar. elucidation of the “definition” of iron 
and steel. was that the “definition” had 
led to varying interpretations by assess- 
ing authorities and the courts so that a 
comprehensive list of specified- declared 
iron and steel goods would remove ambi- 
guity, The Select Committee, which re- 
commended the amendment called each 
specified category “a sub-item” falling 
under “iron and steel.” l 

246. In this case, the court relied on 
the Report of the Select Committee as 
also on the Statement of Objects and 
Reasons of the Act in order to elucidate 
the definition of certain words used in 
the statute. 


247. To the same effect is a later de- 
cision of this Court in Jaisingh Jairam 
Tyagi v.’Mamanchand Ratilal -Agarwal 
(1980) 3 SCC 162: (ATR 1980 SC 1201), 
where the court observed as ee (at 
p. 1203) :—- 

“Amending Act 22 of 1972 -was, there- 
fore, enacted for the express purpose 
of saving decree which had already been 
passed, The Statement of Objects and 


Reasons of the Amending Act stated.” 


248. Same view was taken in a batch 
of appeals by this Court in Polestar Elec- 
tronic (Pvt.) Lid. v. Addl. Commr. Sales- 


Tax (1978) 1 SCC 636: (AIR 1978 SC 
897) where Bhagwati, J. (one of us) 
took into consideration the subsequent 


history of the Act as also the Statement 
of Objects and Reasons in order to con- 
strue certain provisions of the statute 


concerned and observed thus (at 
p. 940) :— ; 
"The subsequent history of-the Act 


also supports the construction which we 
are inclined to place on Section 5 (2) (a) 
(ii) and second proviso. Section 5 (2) (a) 
(ii) was’ amended with effect from May 28, 
1972 by Finance Act, 1972 and the words 
‘in the Union Territory - of Delhi’ were 
added after the word ‘manufacturer’ so 
as to- provide that manufacture should be 
inside the territory ......... It is clear from 
the Statement of Objects and Reasons 
that this amendment: was not introduced 
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by Parliament ex abundanti cautela, but 
in order to restrict the applicability of the 


exemption clause in 5. 5 (2) (a) (ii). The. 


Statement of Objects and Reasons ad- 
mitted in clear and explicit terms that... 


“349, In Mangalore Electric Supply Co. 
(AIR 1978 SC 1272) (supra) Chandrachud, 


J. (as he then was) relied on the legisla- 
tive history of the provision of the statute 


concerned in order to construe the inten- 


tion of the legislature and pointed out 
thus: 

“The legislative history of Section 12B 
(I) furnishes an important clue to the 
question raised by the appellant’s coun- 
sel.” 


250. In Dadaji v, Sukhdeobabu, (1980) 


J SCC 621 : (AIR 1980 SC .150) this Court 
made the following observations (at 
p. 155): 


“Even though the proceedings of the 
Joint Committee cannot be relied upon for 
the purpose of construing the order, they 
may be looked into to ascertain the cir- 
cumstances in which the several com- 
munities were grouped under one entry 
or the other.” 

Category (C) 

251. This category consists of those 
cases which take the view that words 
cannot be omitted from the statute or sup- 
plied to it if they are not there. In other 
words, in interpretation of statute, the 
doctrine of casus omissus is a fundamen- 
tal test, In A. K. Gopalan’s case (AIR 
1950 SC 27 at p. 118) (supra) S. R. Das J. 
very poignantly pointed out thus: ` 

"The Constitution has by Article 21 
required a procedure and has prescribed 
certain minimum requirements of proce- 
dure in Article 22. To add to them is not 
to interpret the Constitution but to recast 
it according to our intellectual yardstick 
and our unconscious predilections as to 
what an ideal Constitution should be.” 

(Emphasis supplied) 

252. A similar view was taken by Das, 
J, in Nalinakhya Bysack v. Shyam 
Sunder Haldar 1953 SCR 533: (AIR 
1953 SC 148) where he very pithily ob- 
served thus (at p. 152): 

“It must always be borne in mind, as 
said by Lord Halsbury in Commissioner 


for Special Purposes of Income Tax v.. 


Pemsel (L. R. (1891) AC 531 at p. 549) 
that it is not competent to any Court to 
proceed upon the assumption that the 
Legislature has made a mistake, The 
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Court must proceed on the footing that 
the Legislature intended what it has said. 
Even if there is some defect in the 
phraseology used by the Legislature the 
Court cannot, as pointed out in Crawford 
v. Spooner (6 Moo PC 1) aid the Legisla- 
ture’s defective phrasing of an Act or add 
and amend or, by construction, make up 
deficiencies which are left in the Act. 
Even where there is a casus omissus, it is, 
as said by Lord Russel of Killowen in 
Hansraj Gupta v. Official Liquidator of 
Dehra Dun Mussorie Electric Tramway 
Co. Ltd. ((1933) 60 IA 13) : ATR 1933 PC 
63 for others than the courts to remedy 
the defect.” 


253. Thus, this Court has clearly held 
that in construing a statutory or Constitu- 
tional provision, the court should not 
presume that the legislature has either 
committed a mistake or has omitted some- 
thing which-was very necessary. Das J. 
very rightly remarked that it was not for 
the Court but for others to remedy the 
defect, if any, found in a statutory pro- 
vision. If we accept the argument of Mr. 
Seervai and read the word ‘consent’ in 
Art. 222 by supplying the omission, we. 
will be violating the cardinal principle 
of interpretation as adumbrated by Das 
J. in the case supra. 


254. In Sri Ram Ram Narain Medhi v. 
State of Bombay, (1959) Supp 1 SCR 489: 
(AIR 1959 SC 459) the law on the subject . 
was very succinctly and clearly laid down 
by this Court and N. H. Bhagwati J. ob- 
served thus (at p, 470): 


“Acceptance of the interpretation which 
is sought to be put upon these words by 
the petitioners would involve the addi- 
tion of words “in the process of the ac- 
quisition by the State of any estate or 
of any rights therein” or “in the process 
of such acquisition” which according to 
the well known canons of construction 
cannot be done. If the language of the en- 
actment is clear and unambiguous it 
would not be legitimate for the Courts to 
add any words thereto and evolve there- 
from some sense which may be said to 
carry out the supposed intentions of the 
legislature.” 


-255. We find ourselves in complete 
agreement with these observations which 
aptly apply to the present case so far 
as Art. 222 is concerned and are sufficient 
to demolish the argument of Mr. Seervai 
that the word ‘consent’ should be added 
to or read into Art. 222 even if it is not 
there, 
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256, In ‘Commr, of Income. Tax, Cen- 
tral Calcutta v. National Taj Traders 
(1980) 1:- SCR: 370-: 
*  -Tulzapurkar, J, speaking . for. the Court 

highlighted: the. importance . of’ the _doc- 

- trine of casus omissus in a, very poignant 

exposition. of the law: on vine canes and 
` opined: thus. (at p. 489): ; 


“In -other words, ender the’ first prin- 
ciple a casus’ omissus cannot. be supplied 
by the Court except:in.the case of: clear 


necessity and when. reason for it is found ` 


in the four corners. of the. statute itself 
but at the same-time a . casus- 
Should: not. be readily referred. and. for 
that purpose all the parts. of a. statute or 
' section must be construed together. and 
every clause of a section should be con- 
strued with reference to the context and 


_: other. clauses, thereof so that the con- 


struction to be put on a particular pro- 
vision makes .a, consistent enactment of 
the whole statute.” o 

-257. Thus, Tulzapurkar laid E 
< three. ‘conditions . ‘under which omissions 
could be supplied to a. statute— l 

(i) that there was a clear cee for 
the. same, a" 

(2) ‘that - the: réason for supplying: ‘the 
omission “was' to be’ found ‘in the ‘provi-. 
. Sidns of the ‘statute itself expressed or. by 
necessary intendment. and- “|: 

. (3) that the omission was to` be api 


: ed. only. to- -maka the. provision. consistent . 


with the, objet of the statute..: . 
- -7 258, It'is manifest ‘that none- of these 
. {conditions apply to Art. 222 and therefore 


Union of India and: others. 


(AIR, 1980 .SC.. 485). 


omissus . 


provisions inserted in. the 


A.I. R. 


done under: the well-known -~ rules- of in- 
terpretation of statutes. 


Category ‘Dp’ 


281: In this category we shall include 
those - cases ‘which “hold that a speech 
made: by à Minister or by a Member of 
Parliament is neither admissible nor per- 
missible ‘to construe a statutory or a con- 
stitutionial ” provision. It may, however, 
be noted that a speech made in a debate 


, is different from the Report of a Select 
Committee ‘or views’ expressed in close 


proximity to the making of a statute or 
introduction or insertion of a statutary 
provision where the statement would 
undoubtedly be relevant because it forms 
part of the formative process of the statu- 
tory provision itself, We have highlighted 


this’ particular aspect of the matter be- 


cause in the instant ease, we shall show 
that there -aré statements made by some 
of the Founding Fathers when the Con- 
stitution was: being framed and the 
reasons given by the speakers formed the 
basis and foundation of the constitutional: 
‘Constitution. ` 


262. In A. K. Gopalan’s case (AIR 1950 


SC 27) (supra) Sastri J. whilé dwetling on 
the admissibility of the speech made by a 


‘Minister on the floor of the House observ- 
ed thus: 


| Oy speech made in the: course’ of the 
debate’-on' a -bill could at best be indi- 
cative ‘of the subjective intent of the- 
speaker, but it could not reflect the in- 
articulate mental process lying behind 
the majority, vote which carried the bill. | 


to supply the amission by reading the Nor is it reasonable to assume that the 
word ‘consent’? “would ‘really. be going minds of all those ne were in ac- 
against “the ‘principles laid-down: by. ‘this cord.” . 

Court’ int’ the ‘aforesaid case, -~ 263, Similars view was taken in United 


, 259. In Gurbaksh ` Singh ` Sibbia  v. 
-State of ‘Punjab, (1980) 2'SCC 565: (AIR 
1980 SC -1632) Chandrachiid C. J. while 
dealing ‘With this. ` particular’ aspect ' of 


canon ‘of construction of a statute,” very z 


pithily observed ‘thus (at p. -1639):! | 
“By any known ‘canon of’ ‘construction, 


words of width and amplitude ‘ought: not > 


generally’ to be cut down soas to read 
into the language of .the statute 
straints and‘conditions which. the legisla- 
ture itself did not ey it: Brees Or 
Beccary: ¢o:. impose.” 

260. > Itfollows’ bie the. deena 


` "made bý this Coert: that if the word ‘con- 
“aent” 


is “tead into Art! 222 then it oe 


amouiit* “tO | 


‘dere’ net there:at all and which carinot be 


re~, 
. SC 369) where Sastri C. J. speaking for 
. himself, Bose and Ghulam Hasan. JJ. ob- 


‘imposifig “unnecessary. re- 
> straints ‘Aid -eondibions im the Article which 


States v. Trans Missouri Freight _Associa- 
tion. (1896) 166.-US -290 where the follow- 
ing observations: -were made: 

“Those who did.not.speak may not have 
agreed. with those who did, and these who 
spoke .might differ from” each other.” 


- 264. To the same effect is a decision 
of this Court in Aswini Kumar Ghosh v. 
Arabinda Bose, .1953 SCR 1: (AIR 1952 


served as follows (at p. 378): 
' “A's regards the speeches. made by the 
members of the House in the course of 


‘the’ debate, ‘this Court has. recently held 


that they. are not. admissible as- extrinsic 


' aids to the. epre ne of Staratoty. pro- 


Visions: ns oe r5 L> 
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‘Mukherjea J.. also spoke “ina. . sirnilar 
strain and observed as follows (at pp: :384, 
385):. E 


RA T E i a` “Minister of: 
the, Crown” in proposing: 4 measure im- 


Parliament which eventually becomes law 
is “inadmissible.” me g l , 


esegi am ea‘ 


A’ reference to the. legislative . debates 


or. the speeches. that .were actually. deli- 


' vered in the floor of the House is, in my 


opinion inadmissible to ascertain. the 
meaning of the. words. used in the enact- 
ment”. l 
and Das J. observed thus . (at. p. 395): 

“that the debates and. speeches in the 
Legislature which. reflect the individual 
‘opinion of the speaker cannot be refer- 
red to for the purpose of construing the 
Act as.it finally‘emerged from the Legis- 
lature and so the depates must he left out 
of consideration.” 

‘265. It -appears that while all the 
Judges were unanimously of the opinion 


that speech by a Minister or:a speaker .. 


inthe course of a' debate was not admis- . 
- isible to construe the „intention of the 
legislature, .the majority judgment: ‘held 
that external. aid in the nature of -the 
‘legislative debates which -resulted in -the 
coming into existence of the constitu- 
tional provisions - and weré in - closé pro- 
ximity to the same, could. be pressed | into 


service, On this point, -we would like to . 


follow the majority decision on the sub- 
ject, subject , of course to the condition ` 
‘|that the language of a statute ‘does not ` 
clearly ‘spell out the dominant object 
which was sought to be achieved by the 
i legislature. , — 

` 266. In State of West Bengal v. Union ` 
of India, (1964) 1 SCR 371: (AIR 1963 SC 
1241) Sinha, C. J. speaking for himself, 
Jafer Imam, Shah, Ayyangar. and ‘Mudhol- 
kar JJ, observed | as follows (at p. 1247): 

. SA statute, as passed by Parliament, is 
the expression of the collective. intention 


of the legislature as a whole, and any” 


‘statement made ‘by an. individual, albeit a 


generality. of the words used ` in 
` statute.” a 
(Emphasis ours) l 


- 267. Tn ‘another : Constitution :' Bench. 


' decision in Shyamlal Mohanlal v. State of. 
~. (AIR “1965. 
‘SC. 1251): Shah. J. speaking“ for the Court 

endorsed the stand. taken in. the ‘cadse-re- . 


Gujarat (1965) 2 -SCR -457- 
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. ferred. to POVE ond onseren :as follows 
. (at Pe: 1255):-— Da ae ; as 


te ST toiri the words: ua X the 
‘Legislature,’ speeches : ‘on the floor of the 
Legislature are” inadmissible. I do not 
refer:to the.speech.for. the purpose of: in~ 
terpreting. the words used: by the Legisla- 
ture, but to ascertain the historical set- 
ting in which the statute which is parent 
te: S:.94 (1) came to be enacted.” 

268:. The learned Judge clearly ` held 
‘that: while a speech on the floor of a legis- 
‘lature was‘. inadmissible in ascertaining 
- “the real ‘meaning of. the word used by 
‘the législature, the: historical: ‘setting in 
‘which’ the statute’ was passed could 
‘doubtless “be admissible. > This. decision, 
_therefore;’make-a clear departure, on the 
point ofadmissibility of historical setting, 
. from the minority ‘dissenting: judgment of 
Das J. ‘as’ indicated’ above. 

269. “In ‘Anandji Haridas’s case (AIR 
1975 SC 946) (supra) this court observed 
“thus (at p. 949): 

“Weare “afraid * ' whät , the: l A 
Minister said ‘in his speèch cannot be 1m- 
ported. into this case vand- used for: the 
construction of clause (c):of: S.°7. The 
language:.ef that provision is manifestly 
clear and unequivocal, It:has"to be con- 
' strued as: it. stands, according to.its plain 


grammatical sense ..without addition or 
deletion of any. words." . 

970. In--Lok Shikshana: Trust's: . case 
(AIR 1976 $Œ- 10 at: p. 22) (supra), this 


Court- made. the: following observations:. 
- “It is true that it.is dangerous and may 
be misleading to, gather the meaning of 
the. words -used in -an enactment merely 
from: what. was said: by any speaker in 
the course of.a debate in Parliament on 
‘the subject.. Such a speech cannot be used 
-:to defeat or: detract from a meaning which 
“clearly emerges. from .. a, consideration of 
» the, enacting , words, actually. used, 4 
Oth: "Thus, on a. full. “and complete 
" consideration: -OË the - decisions.. classified 


. under thé- various categories, the proposi- 
~ tions that emerge. from the decided cases 
Minister, of the intention .and objects’ of > 
the Act cannot be used to’ cut’ down “the the: 
othe”, 


of- this Court and :other eee couris are 
as follows: vf . 

i {i} Where the languape of a’ statute is 

p dean ‘and urlambiguous, there is no room 


we ane 


~- for the application either.of the doctrine 
. of-casus-.omissus:or. of -pressing into seref. 


‘vice external . aid, .for-in.such..a case thej- 
‘words used: by the. Constitution - or. the 
statute. -speak for themselves and. it is not 
‘the -ftinction .of the,;court,to add words or 
expressions ‘merely. sto suit.. what . the 
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courts think is the supposed intention of 
the legislature. 


(2) Where, however, the words or ex- 
pressions used in the constitutional .or 
statutory provisions are shrouded in mys- 
tery, clouded with ambiguity and are 


unclear and unintelligible so that the 
dominant object” and spirit of 
the legislature cannot be spelt 


out from the- language, external aids 
in the nature of parliamentary debates, 
immediately preceding the passing of the 
statute, the report of the Select Com- 
mittees or its Chairman, the Statement of 
Objects and Reasons of the statute, if 
any, or any statement made by the 
Sponsor of the statute which is in close 
proximity to the actual introduction -or 
insertion of the statutory provision so as 
to become, as it were, a result of the 
statement made, can be pressed into ser- 
vice in order to ascertain the real pur- 
‘port, intent and will of the legislature to 
make the constitutional provision work- 
able: We might make it clear that such 
aids may neither be decisive. nor con- 
ciusive but they would certainly assist 
the courts in interpreting the statute in 
order to determine the avowed object of 
the Act or the Constitution as the case 
may be. 


(3) Except in: the aforesaid cases, a 
mere speech of any member made on the 
floor of the House during the course ofa 
parliamentary or legislative debate would 
not be admissible at all because the views 
expressed by the speaker may be his in- 
dividual views which may or may not be 
accepted by the majority of the members 
present in the House. 


(4) Legislative history of a ene 
tional provision though not directly 
germane for the purpose of construing a 
statute may, however, be used in excep- 
tional cases to denote the beginning of 
the legislative process which results in 
the logical end and the finale of the 
statutory provision but in no case can the 
legislative history take the place'of or be 
a substitute for an interpretation which 
is in direct contravention of the statutory 
provision concerned. 

(5) Where the scheme of a statute 
clearly shows that certain words or 
phrases were deliberately omitted by the 
legislature for a particular ' purpose or 
motive, it is not open to the Court to add 
those words either by conforming to the 
supposed intention of the legislature or 
because the insertion or the omission suits 
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the ideology of the Judges deciding the 
case. Such a course of action would 
amount not to interpretation but to inter- 
polation of the statutory or constitutional 
provisions, as the case may be, and is 
against all the well established canons of 
interpretation of statutes, 

212. The main reason behind the 
principles enunciated above is that the 
legislature must be presumed .to be aware 


` of the expanding needs of the nation, the 


requirements of the people and above all, 
the dominant object which the legislation 
seeks to subserve, 


273. Thus, where the language is plain 
and unambiguous the court is not entitled 
to go behind the language so as to add or 
supply omissions and thus play the role 
of a political reformer or of a wise, cour- 
se] to the legislature. 


274, On the other hand, the counsel 
for the respondents have strongly urged 
that the entire argument of Mr. Seervai 
to the effect that the word ‘consent’ should 
be read into Art. 222 is in vacuo and 
there is not the slightest vagueness or 
ambiguity in the words used in Art. 222 
te necessitate the reading of the word 
‘consent’ therein. The counsel further 
urged that the attempt of Mr. Seervaij is 
merely to create a so-called cloud of sus- 
picion and mystery and then to resolve it 
by asking the court to read consent into 
it. In other words, the counsel for. the 
respondents have fully supported the pro- 
positions which we have adumbrated 
above. 


275. Assuming for the sake of argu- 
ment particularly in view of the far- 


reaching consequences of our decision and 


the large magnitude of the arguments 
that have been addressed to us, that the 
dominant object of Art. 222 is not very 
clear or unambiguous, we may discuss 
the legislative history of introduction of 
Art. 222 in the Constitution as also the 
parliamentary debates or Reports of the 
Drafting or Select Committees as a direct 
result of which the said Article came into 
existence. 


276. So far as the legislative history. 
of the provisions prior to the Constitution 
regarding the functioning’ and the con- . 
stitution of High Court is concerned; we 
might start from the Government of 
India Act, 1915 (hereinafter referred to as 
the ‘1915 Act’) because the prior Acts are 
neither helpful nor germane for con- 
struing the questions at issue in these 
petitions. Ss. 101 to 114 of the 1915 Act 


y: 
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are the provisions which relate to the 
High Courts. It may be noted that in this 
Act, there was no provision ‘at all for 
transfer of a Judge from one High Court 
to another. Section 101 provided that 
each High Court shall consist of a Chief 
Justice and as many other Judges as His 
Majesty may think fit to appoint. This is 
the precursor of Art. 217 of our Consti- 
tution. It may be noticed that in the 1915 
Act while the ` appointment of Judges 
vested in His Majesty the’ King but the 
power of appointment of Addl. Judges 
was vested in the Governor-General-in- 
Council although the Addl. Judges so ap- 
pointed had the same powers as the 
Judges appointed by His Majesty. This 
complexion has been completely changed 
so far as the provisions of our Constitu- 
tion are concerned. Further, under Sec- 
tion 102 a Judge of a High Court was to 
hold office during His Majesty’s pleasure 
unless he resigned on his own. This provi- 
sion has not been incorporated in our 
Constitution which has provided com- 
plete security of tenure to a Judge of a 


High Court who is to continue until he- 


reaches the age of superannuation which 
is 62 years in the case of a High Court 
Judge and 65 years in.the case of a 
Supreme Court Judge. The only manner 
in which a Judge can be removed before 
his term is by impeachment as provided 
under Art. 124 (2) read with the provi- 
sions of the Judges (Inquiry) Act of 1968. 
The other provisions are not relevant for 
the purpose of deciding this issue. S. 113 
conferred powers on His - Majesty to 
establish an Additional High Court in 
any territory in British India, ~ 

277. Thus, the only common feature 
which has been retained in our Constitu- 
tion is regarding the appointment of Ad- 
ditional Judges of any High Court for a 
period not exceeding two years and while 
this provision was introduced by the 7th 
Amendment of the Constitution, it was 
slightly different from the one contained 
in proviso (i) to sub-sec. (2) of S. 101 of 
the 1915 Act which may be „extracted 
thus : 

“the Governor-General in Council may 
appoint persons to act as - additional 
judges of any High Court for such period, 
not exceeding two years, as may be re- 
quired; and the judges so appointed shall 
whilst so acting, have all the powers of 
a judge of the. High Court appointed by 
His Majesty under this Act;” 

In Art. 224,.the purpose, viz., arrears, is 
mentioned which was conspicuously ab- 


S. P. Gupta and others v. Union of India and others 


S.C. 315 


sent from the 1915 Act erhat because 
at that time there were no heavy arrears. 


278. The next statute which merits 
consideration is the Government of India 
Act 1935 (hereinafter referred to as the 
‘1935 Act’) which is merely a precursor 
of our Constitution as most of its provi- 
sions are based on the pattern and struc- 
ture of this Act. The relevant sections 
dealing with High Courts are Ss. 219-231 
and 253-256. S. 220 makes two marked 
improvements on the previous provisions 
of the 1915 Act — (1) that every Judge 
appointed by His Majesty held office un- 
til he attained the age of 60 years and 
not at the pleasure of His Majesty as 
provided by S. 101 of the 1915 Act, and 
(2) S. 220 (2) (b) expressly states that a 
Judge can be removed on the ground of 
misbehaviour or infirmity of body or 
mind if the Judicial Committee of the 
Privy Council, on a reference made to it 
by’ His Majesty, reported that the Judge 
ought on any such ground be removed. 
This provision has been retained by our 
Constitution but the procedure of re- 
moval has been substituted by the proce- 
dure of impeachment as contained in 
Art. 124 (4) read with Art. 218. 


279. Although there is no specific pro- 
vision for transfer of a High Court J udge 
from one High Court to another, an im- 
plied power seems to have been. confer- 
red in S. 220 (2) (c) of the 1935 Act, 
which may be extracted thus : 


“The office of a judge shall be vacated 
by his being appointed by His Majesty 
to be a Judge of the Federal Court or of 
another High Court.” 


280. It may be pertinent to note that 
5. 220 (2) (c) provides that a Judge shall 
vacate his office either on his being ap- 
pointed as a Judge of the Federal Court 
or of another High Court. This provision 
does -not contain any element or concept 
of transfer of a Judge from one High 
Court to another. What it contemplated 
is that if a Judge of a High Court was to 
be transferred he would have to be ap- 
pointed to that High Court. Our Consti- 
tution, however, makes a clear distinc- 
tion so far as this aspect of the matter 
is concerned inasmuch as Art. 222 ex- 
pressly uses the word ‘transfer’ rather 
than the word ‘appointment’ when a 
Judge is one from orie High Court 
to another. 

281. So far as our Constitution is 
concerned while Art. 222 confers on the 
President the power of transferring one 
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Judge.of a High Court to'another in con- 
sultation with the .Chief Justice: of India, 
Art. 217 (1) (c) provides that ‘the office 


shall be vacated on his being appointed’ 


as a Judge of the Supreme Court or’ if 
he is transferred to any other High Court. 
It may thus be noticed that Art. 217° (1) 
(c) is placed in Chapter V which deals 
with High Courts and may be eximected 
thus : 


“The office of a Judge shall, be vacated 


by his being appointed by the President 
to be a Judge of the Supreme Court or 
by his being transferred by the Presi- 
dent to any other High Court within the 
territory of India.” 


282. While in the case of a J iige who 
goes to the Supreme Court, the word "ap- 
pointed” is used to indicate that this -is 
a fresh appointment in a higher Court, or 
rather the highest Court in the country, 
whereas when a Judge is transferred 
from one High Court to another, the word 
‘transfer’ in contradistinction-to the word 
‘appointed’ as mentioned in S. 220 (2) (e) 
of the 1935 Act, has been deliberately 
used which clearly shows: that the two 
modes of vacation of office by..a: sitting 
Judge are quite different. We have men- 
tioned this fact because Mr. Seervai has 
argued before us that the transfer of a 
Judge from one High Court to another 
results in vacation of his office and there- 
fore must be construed to be a fresh ap- 
pointment implying thereby that. he 
could be transferred only if he gives his 
consent as when he is first appointed to 
the High Court. The fact that he gives 
his consent has to be implied, for he can- 
not be appointed as a High Court Judge 
against his consent. 


283. We have mentioned these cir- 
cumstsances in’ order to highlight -the 
second argument of Mr. Seervai regard- 
ing interpretation of Art. 217 (1). (c) on 
the basis of which he contended that this 
would show that the transfer of a Judge 
under Art. 222 amounted to a first or a 
fresh appointment in the transferee Court 
as the moment a Judge is ` transferred 
to another High Court, he vacates his of- 
fice in the original High Court and as- 
sumes the charge of a new office only 
after taking the oath. It was suggested 
by Mr. Seervai that under proviso (c) ` to 
Art. 217 (1) just as a Judge vacates his 
office on being appointed as a Judge ‘of 
the Supreme ‘Court, ` identical conse- 
quences follow when he is eee to 
‘any other High Court. °° 0 ov 
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` 284.. The Attorney General Has” right- 
ly pointed out that the. ‘proviso. itself] . 
makes a difference betwéen ‘vacating the 
office by'‘a J udge who is appointed to the 


. Supreme‘ Court and a J udge who isf 


transferred. A Judge who is transferrëd 
merely. vacates the office in`ä# limited 
sense, namely,. that he cannot act ‘as a 
High Court Judge in the’: -High Court 
where he’ was appointed: but the ‘fact’ re- 
mains that until he takes’ oath in  thel. 
transferee High Court, he continues to 
be a Judge of the Original High Court. 
For these reasons, ‘this argument does not 
appeal to us. 


285. Finally, there is one more cir- 
cumstance which clearly shows that a 
transfer cannot ‘be tredted as a first or 
fresh appointment. It would be seen that 
the heading of each Article which deals 
with the appointment of J udges clearly 
mentions this fact. Take for ‘instance, 
Art. 217 — the heading. is appointment 
and conditions of a J udgé of a High Court. 
Art. 223 relates to appointment of acting 
Chief Justice and Art. 224’deals with ap- 
pointment of additional and acting Judges. 
It may be pertinent to note here that 
Art, 223 comes immediately after Art. 22a 
where the heading is transfer of a Judge 
from ‘one High Cour; ‘to andéther. The 
Constitution has thus itself brought out a 
clear distinction between transfer and ap- 
pointment. Similarly, Art. 224A deals 
with appointment of retired Judges at 
sittings of High Courts. There are num- 
ber of other instances where the word 
‘appointment’ is used in  contradistinc- 
tion to transfer in respect of authorities 
other than High Court Judges. This is, 
therefore, also an important circumstance 
to negative the argument of Mr. Seervai 
that as transfer ‘amounts to a fresh or a 
first appointment in the transferee High 
Court and, therefore, consent becomes a 
necessary concomitant of such a trans- 
fer l NA AS 

286. It may also be pointed out that 
whenever a legislature or constituent as- 
sembly uses a particular phrase in con- 
tradistinction to another phrase itis not 
possible to read the two phrases so’ as to 
indicate the same purpose. the in- 
stant case, the Constitution has used 
the word ‘appointed’ in the case of 
a Judge of the Supreme Court and 
‘transfer’ in the case of a’ Judge 
of a High Court. A perusal of the langu- 
age of Art.’ 217-(1) Proviso: (c) leads to the 
irresistible -conclusion and logical infer- 
Founding - Fathers... havef 
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made:a clear distinction -between . transfer. 


and. appointment. It ss.true that .in both 
cases the office held by a Judge; is vacat-. 


ed in a fietional sense because there:‘is a - 


{complete change in the life of the Judge 
but that does not mean that the incidents 
of both these appointments are the same, 
A Judge of the High Court when ap- 
pointed. as a Judge of the Supreme Court 
cannot be equated in any respect with a 
Judge of the High Court who is transfer- 
red to another High Court and continues 
to possess the same status, position and 
emoluments which is essentially different 
from a Judge. of the Supreme Court. Mr. 
Seervai, however, submitted that both, 
Art. 124 which relates to the appointment 
of a Supreme Court Judge and Art. 217 
which provides for the appointment of a 
High Court Judge do not mention any- 
thing about obtaining the consent of a 
Judge which has to be implied in both 
the cases, On a parity of reasoning it was 
submitted that where.a Judge is appoint- 
ed in a High Court or transferred to an- 
other Court, every time it is a new ap- 
pointment as a result of which the Judge 


of the High Court on being transferred . 


to. another Court has to take-a fresh oath 
because: he ceases to be a Judge in the 
Court of its orgin. 


a Judge ceases to be a Judge but then he 
ceases to be a Judge of the transferor 


Court only and does not cease to .be .a 
Judge for all times to come so as to make 
his transfer in the transferee Court a 
resh appointment. This is clear from 
para. 11 (iii) to the Second Schedule. to 
the Constitution which runs thus : 


‘joining time on transfer from a High 
Court to the Supreme Court or-from one 
High Court to another.” 


287. It is true that in Para 11 (iii) to 
Sch. 2 of Constitution this schedule 
joining time is mentioned on transfer 
from a High Court to Supreme Court or 
from one High Court to another and the 
word ‘appointment’ has not been used as 
such. That however makes no difference 
because this schedule only refers toa 
small matter of joining time which both 
the judges, viż, a judge appointed to the 
Supreme Court and the judge transfer- 
red, are entitled to avail. Nothing, there- 
fore, turns upon the language of para 11 
(iii) of the Second Schedule. l 


+ 


288. Lastly, it was contended that ‘the 


fact that a Judge who is transferred from 
_the original High. Court to another High 
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‘Court: has..to take. oath suggests that his 


transfer, amounts.to an. appointment and 
that is -why .the:taking of a fresh oath þe- 
ecmes necessary.. We are, however, un- 
able to agree with this contention.’ It is 
obvious that when a Judge was appointed 
in the. original High Court he had taken 
the oath of his office which bound him 
to act as a Judge, of that particular High 
Court. Since by’ virtue of the transfer, 
the Court is changed, a fresh oath be- 
comes necessary as a clerical formality. 
to indicate that although his appointment 
as a Judge of a High Court does not 
cease to exist he discharges his duties as 
a Judge in another Court in respect of 
which he had not taken the oath of 
office. In these circumstances, it cannot be 
said that merely because a transferee 
Judge has to take a fresh oath the trans- 
fer becomes a. new or a fresh appoint- 
ment. Moreover, it is doubtful if the tak- 
ing of a.fresh oath is necessary at-all be- 
cause the warrant signed by the Presi- 
dent appointing. a person as a Judge of a 
High Court holds good in the transferee 
Court and the place is indicated by the 
notification issued under the authority of 
the President which really means that 
after the notification the warrant would 
have to be read to indicate that the Judge 
was transferred to the transferee Court 
where he is to act as a Judge. At any rate, 
we do not consider it necessary to go into 
this question in this. particular case. 


289. The last plank of the argument 
of Mr. Seervai was that no stress canbe 
laid on the distinction between ‘appoint- 
ment’ and ‘transfer’ because these are 
synonymous and interchangeable terms 
and in this connection he relied on a deci- 
sion of this Court in His Holiness Kesava- 
nanda Bharti Sripadagalavaru v. State 
of Kerala, (1973) Supp SCR 1: (AIR 1973 
SC 1461) where Chandrachud, J. (as he 
then was) observed as follows: (at 
p. 2027). 


“These are not words occurring in a 
school text-book so that one can find 
their meaning with a dictionary on one’s 
right and a book of grammar on one’s 
left, These are words occurring in a Con- 
stitution ‘and one, must look at them not 
in a sechool-masterly fashion, not with the. 
cold eye of a lexicographer, but | with 
the realization that they occur in “a 
single complex instrument, in which one 
part may throw light on another,” so that 
“the construction must hold a balance be- 
tween all its parts....... A word is not a. 
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crystal, transparent and unchanged; it is 
the skin of living thought and may vary 
greatly in colour and content according 
to circumstances and the. time in which 
it is used.” 

290. This Court merely held that in 
certain circumstances different words 
may not necessarily produce a change in 
the meaning and those observations have 
to be read with reference to the context. 
In the instant case,. however, the plain 
and unambiguous language of Art. 217 (1) 
proviso. (c) & Art. 222 cannot be stretched 
to indicate that ‘appointment’ and ‘trans- 
fer’ are synonymous terms when the con- 
stitutional provisions make it very clear 
that the power of transfer and the power 
of appointment are two different kinds of 
powers to be exercised in different ways. 
We, therefore, reject this part of the 
argument of Mr. Seervai as being with- 
out substance. 


291. Having dealt with the legislative 
history and the setting of Art. 222 which, 
as pointed out by us earlier, took its 
birth for the first time in our country in 
the form of S. 220 (2) (c) of the 1935 Act 
and was later inserted in the Constitu- 
tion after a full parliamentary debate. As 
we have already held that detailed 
speeches made on the floor of the house 
or the statement of Ministers are not ad- 
missible, we would confine ourselves only 
to those debates or statements which 
have been made by the sponsors or the 
architects of the Constitution itself and 
which immediately resulted in the intro- 
Guction of Art, 222 in our Constitution. 


292. On September 16, 1949 one of the 
architects of our Constitution, Dr. 
Ambedkar ‘while proposing’ the insertion 
of Art. 128 (which became the present 
Art. 222) highlighted the various aspects 
of the philosophy and the doctrine of 
transfer of Judges and speaking with 
persuasion and poignancy observed thus 
(Constituent Assembly Debates Vol, 11 
(1949), p. 580): 


' "The only sara ‘that we are called 
upon to consider is when a person ‘is ap- 
pointed as a judge of a High Court of a 
particular State, should it be permissible 
for the Government to transfer him from 
that Court to a High Court in, any other 
State. If so, should this transfer be ac- 
companied by same kind of pecuniary al- 
Towance which would compensate him 
for the monetary loss that he might have 
to sustain by reason-of the transfer? The 
Drafting Committee felt that since all the 
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High Courts so far as the appointment of 
judges is concerned form now a central 
subject, it was desirable to treat all .the 
judges of the High Courts throughout 
India as forming one single cadre like the 
I. C. S. and that they should be liable 
to be transferred from one High Court to 
another. If such power was not reserved 
to the Centre (the) administration of 
justice might become a very difficult 
matter, It might be necessary that one 
judge may be transferred from one High 


Court to another in order to strengthen 
the High Court elsewhere by importing 
better . talent which may not. be locally 
available. Secondly, it might be-desirable 
meenam, 


to import a new Chief Justice to a High 
Court because it might be ‘desirable to 
have a man who is unaffected by local 
politics and local jealousies. We thought 
therefore that the power to transfer 
should be placed in the hands of the 
Central Government. 

-We also took into account the fact that 
this power of transfer of judges from one 
High Court to another may be abused. 
A Provincial Government might like to 
transfer a particular judge from its. High 
Court because that judge had become 
very inconvenient to the Provincial Gov- 
ernment by the particular attitude that 
he had taken with regard to certain judi- 
cial matters, or that he had made a nuis- 
ance of himself by giving decisions which 
the ‘Provincial Government did not like.. 
We have taken care that in effecting these 
transfers no such considerations ought 
to prevail, Transfers ought to take place 
only on the ground of convenience of the 
general administration. Consequently, we 
have introduced a provision .that such 
transfers shall take place in consultation 
with the Chief Justice of India who can 
be trusted to advise the Government `m 
a manner which is not affected by local 
or personal prejudices.” 

293. Thus, the speech coming as it did 
immediately before Art. 222 was inserted 
completely demolishes the argument of 
Mr. Seervai because the apprehensions 
and fears expressed by him are found in 
the statement of Dr. Ambedkar and he 
had made it a point to emphasise that the 
power of transfer should serve three pur- 
poses :— 

(i) that it might be necessary to trans- 
fer a judge from one High Court to 
another to strengthen the transferee 
Court- by importing better talent in which 
the’ said Court may be lacking. 
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(ii) that it might be desirable to have 
a Chief Justice from outside who is un- 
affected by local. politics and local 
jealousies, and A 

(iii) that transfer should be made only 
on the ground of convenience and gene- 
ral administration and since the transfers 
could be made by the President in con- 
sultation with the Chief Justice of India, 
who is the highest authority in the 
country, it can be safely presumed that 
exercise of such a power would not be 
affected by local or personal prejudices. 

294, These observations, therefore, 
furnish a complete answer to the two 
arguments of Mr. Seervai that ‘consent’ 
should be read into Art. 222 or that the 
transfer amounted to a fresh appoint- 
ment. 

295. It may be mentioned that even in 
the Revised Draft, Art. 222 ran thus: “The 
Framing of India’s Constitution” by 
B. Shiva Rao, Vol. IV p. 826 :-— 

“999 Transfer of a Judge from one 
High Court to another, 

(1) The President may transfer a Judge 
from one High Court to any other High 
Court. within the territory of India. 

(2) When a Judge is so transferred, he 
shall, during the period he serves as a 
Judge of the other Court, be entitled to 
receive in addition to his salary 
comepensatory allowance as may be 
determined by Parliament by law and 
until so determined such compensatory 
allowance as the President may by order 
fix.” 

296. It would be noticed that in’ this 
draft Article there was no mention of 
consultation of CJI by the President but 
this seems to have been later introduced 
as a result of the speech of Dr, Ambedkar 
as indicated above. Furthermore, it 
would appear from the Note appended by 
Mr. Santhanam in his book ‘Constitution 
of India’ as to how and under what cir- 
cumstances the present Art. .222 came to 
be incorporated in the Constitution, 
where at page 169 the author says thus : 


“This is a new article inserted in the 
final stage. It was objected that this 
power might be used to punish a judge 
who might not be in the good books of 
the Central Government. It was also 


suggested that such transfer should be 
made only with the consent of the judge 
concerned. This suggestion was rejected 
because it might become necessary in the 
national interests to send a competent 
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‘judge to some part of India in spite of his 


own inclinations. The President may be 


trusted not to use this power to the Je- 
triment of judicial independence.” 
(emphasis supplied) 
297. This note clearly shows that even 
at the time when Art. 222 was taking its 
birth there was some talk of making the 
transfer with the consent of the Judge 
concerned but this idea was given p 
when it was pointed out that in the 
national interest it may be necessary to 
send a competent judge to another High 


` Court and this policy may be stalled by 


the judge by withholding his consent. In 
other words, the idea of ‘consent’ having 
been conceived, discussed and rejected 
clearly shows that the Founding Fathers 
deliberately omitted the word ‘consent’ 
from Art, 222 and that knocks the 
bottom out of the argument of Mr. 
Seervai that if the Founding Fathers re- 
jected the concept of ‘consent’, the Court 
should still read it into the Article which! 
is patently against all canons of interpre- 
tation of statutes. 


298. It was suggested that the note of 
Mr. Santhanam cannot be treated to be 
the last word in the matter. We are un- 
able to agree with this contention. San- 
thanam is not merely the author of the 
Constitution but he was also a Member 
of the Drafting Committee and the Note 
fully shows that the speech made by 
Dr. Ambedkar regarding Art. 222 (which 
in its draft form was Art. 128) was incor- 
porated according to the guidelines indi- 
cated by Dr, Ambedkar. The Note, there- 
fore, finds ample support from whai 
Dr. Ambedkar had said. No material has 
been placed before us to show that the 
Note of Mr. Santhanam was wrong 
either on point of fact or on a point of 
law. In our opinion, therefore, read with 
the speech of Dr, Ambedkar, the Note of 
Mr. Santhanam in regard to Art. 222 
clinches the issue and no further argu- 
ment on this question can be entertained. 


299.. Finally there is yet another as- 
pect to which we may advert in order to 
understand the spirit, philosophy and 
pattern of our Constitution. Shiva Rao 
in ‘The Framing of India’s Constitution’ 
(Vol, IV) refers to various speeches made 
after the adoption of the Constitution. To 
begin with, Dr. Ambedkar while explain- 
ing the various sources of the Constitu- 
tion reminded the Member that before 
finally drafting the Constitution, the 
Member of the Drafting Committee had 
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before: them --almost.-all thé important. 


. Constitutions of the big. countries. of the. 


world. The American Constitution’: Was: 
consideréd, the Australian - Constitution: 
was also taken . into. -account -and. . com- 
parisons were made 
Canadian, 
Constitutions... Dr.. Ambedkar - further 
. pointed out:a distinctive. feature in, our 


Constitution -which he highlighted thus:.: 


(‘The Framing- ef India’s Constitution’. by 
B. Shiva Rao, Vol. IV, p- 936) 


“In making comparisons: on the basis” of: 


time consumed, two things must be re-’ 
membered, One is that the Constitutions i 


of ‘America, ’ Cenada; South’ ‘Africa and 
Australia are ‘much - 


Articles’ while” ‘the ` American --has -- 


divided into’ sections which total -up to 


31, the ‘Candian has 147, the Australian 
. made binding -on the President 


128 and the South “Africari 153: sections. 
The. second: thing to be` 


that the ‘makers ° of ‘the Constitutions’ of i 
„and South A 
Africa. did not have to face the probicni., 


America,’ Canada, Australia ` 


of amendments, They were passed as 


moved. On the - other hand, this Consti- 
tuent Assembly haå`to deal.-with as: many : 


as 2,473 amendments, Having regard’ to 
`- these facts the charge of .dilatoriness 


having accomplished so formidable a task 
in so short a time.” o 


-` 300. Similarly, Dr. Rajendra esa: 
who was Presicent of the Drafting..Com- 
mittee, observed ‘thus : 
India’s - aa by? 
Vol, IV, p. - 936). 

| We: 'cónsidersd ‘whether ' ; we 
adopt the American ‘model ‘or’ thie’ British 


model where we have a hereditary king. 
who is the fountain’ of all ‘honour ` 


B. paiva. Rao, 


any power. All the power rests in’ the 
Legislature - to which the ‘Mitisters: © are 


- responsible:-We. have. had to! reconcile the 
'. position’ of an elected President with: an: 


' elected. ‘Legislature 'and; ‘in: doing’ so; we 
= have adopted“ more ‘or léss’ the: position 
of the British monarch for the President 


A T E - yee $ ` a C'e “ 3? ed 


CXX ‘" KX 


i Then we:come to thet Ministers: They.. 
are: of. course’ responsible’ to- the -~ Legise | 


lature: and: tender - advice ito. the. -Presi- 
= dent’ who -is. bound" ta: teet: 
© that. advice: Although there ‘are no, specii 
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. fic. provisions; ‘so. far as’ I rknow, in. 
- Constitution -itself -e making- it. binding :on: 
. the President -tò :accept::the advice: of - His: 


“with American; : 
South African and Australian. 


President - ‘in-all matters. ” 


smaller ` than ours. ` 
Our Constitution as I said. contains -395° 
just l 
sever articles, the first four of which’ are 


remembered, is- 
-tion which: was ingrained: in. the: Constitu- 
.,, pressed’ his: .view--that. 
an independent - 
thus : 
“tion. by Shiva Rao (V ol; IV), p. 954) 


seems to me quite unfounded and this As: ° 
sembly -may -well ‘congratulate. ‘itself for A 


(The Framing: :of 


i dhould ; 


and. 
power, but’ who does hot actually ‘enjoy 


according: Eð 


CALE 
the. 


Ministers, it is hoped that the. convention ` 
under which in’. England:.the. King: acts - 
always on the advice, ‘of. shis- Ministers- will - 
be established in.this country also and- 
the President, ‘not. so- much ‘on account of. 


_ the.-written. word: in: the. Constitution, put. : 


asthe- result - of- this. very healthy“ con? 
vention, will become a, ane 


SOL: Dr... -Prasad - ‘expressed a wish “that 
by ‘working the’ Constitution;. thie: people 
of -the country will evolve a- convention 
by which the advice of,’ the Council of 
Ministers would “be. binding: ‘on-the Pre- 
sident and his historical: words ‘have: pro~ 


` ved to be true and have now taken a con- 


Stitutional shape because by -virtuie of the ~ 
Constitutional 42nd: Amendment; the ad- ` 
vice of the Council of ‘Ministérs has been’ 
and her 
has to act-on such advice, Thus, a conven-|: 


tich: has-now taken a constitutional shape. 
302. Lastly, Dr. Rajendra’ Prasad ex- 
the. : Constitution ` 
undoubtedly:. made-- eléar provisions. for- 
judiciary. and. observed 
. (The Framing: of ‘India’s Constitu- 


“We have provided. in’ the Constitution 
for a- judiciary ‘which Wilk be independent, 


_ It is difficult’ to stiggest: anything more- to 
_.make the Supreme Court and the. High 
Courts. independent of the influencé. of., 


the executive... There’ isan- attenipt. made 


- in the Constitution: ‘to makè- even: the 
_ lower.. judiciary, independent, of any out-: 
. side or. extraneous influence.’ One of. our 
articles. makes.it easy: for the State Gow- 


erniments ta’ introduce: separation: of : ex- 


. ecutive: from judicial. functions. and plac- ` 


ing the Magistracy  which‘-deals: with cri-. 


minal; cases on similar footing ‘as civit 


Courts. I can only.-express-the--hope that- 
this.. long _overdue: reform- will Soon ‘be 
introduced.in-: the: ‘States.’ 


=- 303. We. have mentioned: these’ facté at 
this: stage for two reasons.. -Inthe first 


“. place, we: wanted: to. illustrate“ and. em- 


pianis the: actual: philosophy” of. the Con- 


tar tjt a 


be readin: the ‘light of the-views: and the 


desire -.- expressed: by: ‘the’. Fouirfiding - | 
Fathers. Secondly, ‘the--fact: that. our Con- ° 


z stitistion-is- based: not. on ‘the American: but. 


from the. “observations -extraoted: above... 
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x and ` the internal evidence ‘furnished: by. 
‘Various provisions: of the Constitu-, . 


; Our Constitution 
‘British pattern. : 
sidering: the- doctrine : of privilege or the 
‘doctrine of candour it would be safer -to 


the .- 
tion itself.-It-is- true that we.have bors 
rowed, some: provisions from `- 
rican Constitution and -.others 
Japanese Constitution but by and large 
.is . fashioned. on . the 


: Therefore, « while con- 


rely on English ` cases rather. than the ` 
American: doctrine. However, this aspect 


~ Of. the: matter . will be dealt: with-at the. 


ae appropriate stage. 


-304 it was next E both by 
Mr: Séervai. ‘and Dr.- Singhvi that non- 
consensual transfers of High Court Judges 


are punitive in nature and amount to, 


plinishment, Detailed’ contentions in this 


*” régard have alrėady been narrated by us 
l when ` we dealt with their contentions ‘on 


this point. One of the cardinal ‘points 


T made‘-out ‘by the learned counsel for the 


n petitioners against non-consensual trans- 


fers- was that if a. 


Central- Govern- - 


“ment, with a: strong -weapon- to punish a 


High : Court Judge who either does not 


'- shate :the ‘ideology of the Government or 


‘is'not prepared to oblige it, ‘by compelling - 
-. him to.toe the line of. the Government at 


the’ risk of being transferred. Reliance. 


i was,. placed in, support of this argument 
_ on a large number of transfers that. were 


made during the emergency resulting in. 


„writ - petitions, filed in the Gujarat High 


` the, petition. before the 


? 


. 
Pers 
% 


Court, in Seth’s case (AIR 1977 SC 2328) 


where this very point was argued on.hbe- . 
half of one of the Judges who had moved ` 


‘Court, It was. also, pointed. 
. cut. -that . in. the | supreme Court 
3 both Bhagwati and Untwalia, JJ.. 


dissented from the 


number of - transfers: 


“emergency which were: not in consonance 


with: the -spirit. ‘of Art, 222 and that ` is 


why. the Government -had conceded this 


'. -fact ‘and took steps to revoke’ the trans- 


` fers by retransferring, almost 


all:: „the 


| ` Judgės ‘to the. High.Courts from where 
l they had been transferred.. Eyen so, the 


ae Government. 
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‘the Ame-.: 
from the. . 


transfer ° 
ee made without the consent of the: 
"Judge it will arm the 


‘Gujarat High. 


‘majority view and si 
' particularly . Untwalia,: J. mentioned the 
‘fact. that the- large . 
“had ‘created: a panic.. It is true that there-. 


: were quite.a few’ “transfers during -the ~ 


To -insisted that. the.point- of 
„law involved should be decided by - this | 
Court as, a, result of. which. the majority 


TETE ey bs 2 
“judgment: ~: -held - -that .: Art. -.. 222 
does . not. contemplate . that. a’. trans- 


fer. should be made only with the con-, - 
sent‘of, the Judge concerned.. Taking. the 
argument at its face. value,- we cannot 
jump immediately to the conclusion that 
-in.all-. cases- non-consensual. ‘transfers 
would amount to a punishmenit ‘so as to 
arm the Government. with a weapon. to 
punish a Judge for not toeing the line of 
‘the: Government. : It is a well-known say- 
ing. that one. sparrow does not ‘make a 
summer, It seems that .it:is neither logi- 


' cal nor congruent. to draw. an irresistible 


inference merely from the massive, trans- 
fers made during the emergency inspired 
. by: particular = motive to the conclusion 
` that the power of the President enshrin- 
ed in Art, 222 would be exercised for col- 
- lateral, ` reasons always in future ‘also; 

more . particularly so when this Court 
in the majority judgment in ‘Séth’s case 
‘had laid. down the guidelines ‘for transfer- 
‘rmg a'Judge from one Court to another 
and also laid very great- stress. on the 
‘process of effective consultation; the 
pessibility of abuse of power is:complete-- 
jy ruled-out. This ‘Court in‘that case had 
laid ‘down sufficient safeguards against a - 
wrong`or colourable exercise of ‘power by - 
- the President’ under: Art: ''222.° Therefore, 
there: is -no reason. to presume that any 
order which is ‘passed by the President) 
‘under Art, 222 henceforward is, bound to 
be mala fide: or colourable .and:even if it 
is-In a particular | case or cases; it. is 
‘doubtless subien to judicial review. 


305. H was ihes contended . that a 
transfer of a. Judge from one High, Court 
“to another entails evil consequences in- 
asmuch.as-it uproots the Judge from his 
hearth and home and transplants. him in 
a new and alien place where he has to 
` start. his life or.career’ anew and face 
several personal. difficulties and. incon- 
veniences. Once it is conceded that the 
power of transfer under Art. 222 is to be 
exercised in public interest, then any in- 
convenience: that is felt ‘by the J udge 


. would ‘have ‘to: yield to: the’ larger interest 


of the community so as to make the said 


1 article workable.: : Although: Art. 222 is an}: . 
. extraordinary © power, whenever ‘a person 
„accepts judgeship: of-a -High Court he is 


fully aware.that during his career as a 
Judge the power under: Art. 222 could be 
‘exercised: by.. the. President without his 
‘consent and-if knowing -this he accepts 


‘the position of - an ae Court J udge, he 


° a at a 
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cannot be heard to say that he ought not 
to be transferred because he would suf- 
fer lot of inconvenience. 


306. It is true that the transfer of 3 
High Court Judge is an extraordinary 
phenomenon and is resorted to very 
sparingly. Though not the usual incident 
of the career of.a High Court Judge as 
in the case of other services, particularly 
the subordinate judiciary the provision 
for transfer is undoubtedly there and has 
to be worked out in suitable cases, We 
shall deal with this aspect of the matter 
in greater detail when we come to lhe 
limb of the argument regarding the 
policy of genera] transfers. 


307. Furthermore, the very concept 
of transfer under Art. 222 being a punish- 
ment is highly derogatory to the high 
constitutional position that a High Court 
Judge holds, Such a constitutional ap- 
pointment, which makes a Judge a con- 
stitutional functionary and not a Gov- 
ernment servant, more so when he ob- 
tains certain special privileges having 
regard to the high position he holds, 1s 
against the very concept of penalty or 
puinshment. It is manifest that when a 
person is punished for an offence or a 
mistake or an error, then he is to undergo 
some penal process, In the case of a 
Judge who is transferred, no such penal 
consequences are at all visited because 
on the plam term of Art. 222 the Judge 
has to get special facilities before being 
transferred to the transferee High Court. 
Clause (2) of Art. 222 clearly provides 
that a transferred Judge is only to receive 
in addition to his salary such compensa~ 
tory allowance as may be determined by 
Parliament by law and until so determin- 
ed such compensatory allowance as the 
President may fix. Thus, the granting of 
compensatory allowance toa Judge in lieu 
of transfer completely destroys the con- 
cept that the transfer involves a stigma 
or a punishment. You don’t have to award 
a person additional facilities if you punish 
him and if you do, then the act cannot 
amount to a punishment, Apart from the 
allowances, the High Court Judges (Con- 
ditions of Service) Act and the Rules 
made therein clearly provide that a Judge 
who is transferred from one High Court 
to another can always avail of the special 
leave concession rules by visiting his 
home State, along with his family, at 
Government cost once a year. The 
Judges Rules, as amended, further en- 
join that the Judge must be supplied with 
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a free furnished house which -under the 
Amendment Act of 1981 is not even ta 
be treated as a perquisite under the In- 
come~-tax Act. It is true that some of 
these facilities are available to a Judge 
in his original High Court also but the 
totality of the facilities taken into con- 
sideration undoubtedly seek to make him 
as comfortable as possible in the trans- 
feree Court also. 


308. In view of the speeches and 
statements of the Members of the Draft- 
ing Committee particularly those of Dr. 
Ambedkar Art. 222 (which was 128 in 
Draft Constitution) was introduced not 
by way of punishing a Judge but to im- 
port better talents in other High Courts 
and enable the Judge to work in a free 
and fair atmosphere where he can work 
without any local influence. Indeed, if 
our Founding Fathers were alive today 
and were to be told to their utter dismay 
that transfer amounts to a punishment, 
they would have got the greatest shock 
of their life. 


309. Far from being a punishment the 
transfer of a Judge does not involve any 
stain or stigma nor even the slightest re- 
flection on his legal functioning or his 
judicial character or integrity, The trans- 
fer of a Judge contemplated by Art. 222 
is in the nature of a response to a call of 
auty in the larger national interest of 
the country in order to maintain and en- 
sure absolute purity of judicial admin- ` 
istration. On being transferred the Judge 
would find himself free to work in an 
independent atmosphere untrammelled by 
any provincial or parochial consideration,. 
undaunted by any external or internal 
influences or local pulls or pressures and 
unifluenced by the considerations of class, 
caste or creed. He would also generate 
much greater confidence in the people to 
whom he imparts justice which is bound 
to enhance his judicial prestige and as a 
logical result would subserve the con- 
cept of independence of judiciary. For a 
true and conscientious Judge there can 
be no higher honour than to create a 
feeling that justice is not actually done 
but also appears to have been done, the 
latter being more important and funda- 
mental quality of judicial approach. The 
apprehension that a Judge on being 
transferred to another State is likely to 
face a hostile Bar is merely an anathema 


and an illusion which has neither a 
factual nor a legal existence, If the 
Judge’s behaviour towards the Bar is 
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polite and courteous and he gives a little 
accommodation to the Bar he is bound 
to win laurels of the Bar. In fact, the Bar 
always welcomes an outside Judge whois 
likely to build up a new judicial struc- 
ture and establish a flawless and 
unblemished reputation. This is not 
merely a pious wish or an ideal dream 
but a stark and speaking reality which 
is evident from the performance and re- 
putation of Judges who had been trans- 
ferred outside their States and had prov- 
ed to be not only successful but memor- 
able Judges. 


Judges transferred as CJ/Judges outside 
their State: 


1. Justice Sinha of the Patna High 
Court was transferred and appoint- 
ed as CJ in Nagpur High Court. 

2. Justice Sarjoo Prasad of the Patna 
High Court was appointed as CJ of 
Assam and later of Rajasthan High 
Courts. 

3. Justice C. P, Sinha of Patna High 
Court to be CJ of Assam High Court. 

4. Justice Malhotra of Allahabad High 
Court to be CJ of Assam High Court. 

5. Justice Narasimham from Orissa to 
Patna as CJ ` 

6. Justice Khalil Ahmed from Patna to 
Orissa as CJ 

7. Justice A. T. Harries from Punjab 
to Calcutta as CJ 

8. Justice S, R. Dasgupta from Cal- 
cutta to Karnataka High Court 

9. Justice Ansari from Andhra Pradesh 
to Kerala High Court 


10. Justice A. D. Koshal from Punjab & 
Haryana High Court to Madras High 
Court. 

310. Apart from these there were 
other transfers, a list of which was sub- 
mitted by the counsel for the respondents, 

311. These Judges have left an indeli- 
ble imprint in the judiciary of the State 
where on transfer or appointment they 
worked. We might also mention that the 
Solicitor General in his statement at the 
Bar drew our attention to the excellent 
manner in which our collegague Justice 
A. D. Koshal shaped himself when he 
was transferred to Madras during the 
emergency, The Solicitor-General said 
that he had left behind an unparalleled 
reputation of being a very sharp and inde- 
pendent Judge. These circumstances 
therefore, fully justify transfer of Judges 
from one High Court to another. 

312. The Attorney General with his 
usual ingenuity submitted a very plau- 
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sible argument in order to show that 
transfer of a Judge from one High Court 
to another under .certain circumstances 
even though inconvenient cannot by any 
process of reasoning amount to a reflec- 
tion or stigma. It was submitted by the 
Attorney-General that there may be two 


contingencies where a Judge may 
or may not give his consent. One 
type of Judges may consent 


to the transfer against the background of 
public interest and the Judge responds to 
the sensitive call of duty ignoring his 
private losses and inconveniences and 
gives his consent to the said transfer. 
There may be other type of Judges who 
care more for their personal conveniences 
or losses and refuse to give their consent. 
The hardship involved in both the cases 
is the same. The only question to consider 
is as to whether or not Art, 222 operates 
to the disadvantage of a more con- 
scientious Judge or of a Judge who is not 
willing to meet the demands of pubiic 
interest or, if we may say so, nationa! 
interest, for either public or national 
interest may some time make it not only 
desirable but imperative that a Judge 
should be transferred. 


313. Furthermore, the Attorney Gene- 
ral pointed out that there may be seve- 
ral factors which may affect the admin- 
istration of justice or the confidence of 
the community which may involve the 
Judge himself on a purely environmental 
basis. For instance, the atmosphere may 
be vitiated by his close relations or 
friends even without the knowledge of 
the Judge who may remain innoncent and 
become an unfortunate victim of envir- 
onments. In such cases, his continued 
presence in the High Court is bound to 
vitiate the very atmosphere in which 
justice is to be dispensed with so that a 
conscientious Judge would himself opt for 
a transfer outside his State. We have to 
take into account the advice given by the 
CJI in one of the Seminars that where 
close relations of a Judge or the Chief 
Justice practise in the same Court and 
are likely to gain undue advantage, the 
concerned judge should himself, in obe- 
dience to the keen sense of justice which 
every Judge possesses opt to be transfer- 
red to some other High Court.. This is 
undoubtedly a very valuable advice 
which seems to have been given by our 
CJI to the Judges in the country. 


314. Mr. Seervai in his anxiety to 
drive home his opposition to non-con- 
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-sensual transfers. submitted: that ifthe 
father-Judges or the uncle-Judges 


be, 


another: and the relations who exploited 
him also follow: suit and start practice in 


the. transferee Court, could such a trans-. 


fer be a sufficient cure for this .malady? 
The. answer tọ- this.. argument.is very 
short and simple. Where a Judge- « is 
transferred because the environment . = 
|the atmosphere is not congenial or. con- 
ducive to: administration . of. . impartial 
justice, he does so as 













where his sons or relations follow him jin 
the transferee Court then. it becomes the 


show that the Judge openly. allows himn- 
self to.be exploited by. his.sons or rela- 
tions and this per se:would be. conclusive 
proof of misbehaviour for which he can 
e impeached under Art. 124 - 
ith Art. 218. If - these facts are proved, 
then he will have to bë removed, for no 
Court can ever accept a plea of the Judge 


that - even after he was transferred ‘to. 


some other Court. his close relations fol- 
lowed him ‘there without his. knowledge. 


315. Another 


language ‘problem. This, however, appears 


to be of a- very minor significarice as.com- 


pared to various .plus - points ‘indicated 


above. After all, the British Judges could 


administer justice‘ for ‘two: centuries © ip 
our country ` without knowing 
language, Furthermore, at ~ the 
Court level there are ample facilities for 


translating the record intd the language. 


with which the Judge is, conversant, and 
if necessary these facilities could .be in- 


creased, The Law Commission suggested — 
that even if transfers are.made:from one . 
could . be. 


High Court to another they 
made on zonal basis which: will eliminate 
. the language difficulty to a.great. extent. 


316. ‘For these reasons, : therefore, -we 


are ‘unable to accept the argument’ of the.: 
counsel for the petitioners that: non-con- ` 
sensual ‘transfer amourits to: punishment - 
or a reflection on the integrity - of the: 


Judge, concerned or can in my way: a 
described as penal. — 


317, ‘The next pillar öf. the scatman 
of Mr, Seervai regarding non-consensual 
transfer was. that such a transfer would 
‘seriously affect and ` impair. the indepen- 


dence of judiciary. Dr. Singhvi who fot- 


lowed him. not’ only adopted this argu- 
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“are .. 
‘transferred’ from. one High . Courte to 


a concientious. 
Judge responding to a call of duty but.. 


ost cogent. and reliable evidence to 


(4) read | 


difficulty which ` : was. 
pointed out before us was regarding the. 


our “ 
‘High: 


“ALR: 


tions -from -váriouse ¢onstitútional. Ov 
sions which. we shall .deal:presently: .-: | 


318, “Dr: Singhvi ‘Submitted that nori- 
consensual transfer’ was against the’ very, 
spirit ‘of the ‘doctrine of separation ‘of ` 
powers contained in our Constitution, We 
have already shown from the. concluding 


' speeches of the Members of the Drafting 
‘Committee that our Constitution is based 
‘mainly’ on‘ the - 
‘some provisions of the American Consti- 
‘tution have been borrowed. Secondly, a 


British pattern although 


detailed survey’ of the various provisions 
of the Constitution dealing with judiciary 
would clearly reveal that our Constitu- 
tion does not, envisage a complete separa- 
tion of powers between’ the judiciary and 
the executive as such. “What our Constitu- 
tion has done is to effect no separation of 
powers as such but ‘separation of judicial _ 
and executive functions. In achieving this 


object, our Constitution has particularly 


relied on the American Constitution 
while rejecting the British pattern of 
conventions. For imstance, the judiciary 
is absolutely independent and supreme 
in the decision-making process, that is to 
say, in deciding cases between men and 
men and State and man without being 
influenced -by any’ ' governmental or offi- 
cial consideration. In England,:in spite of 
the independence of judiciary even the 


' highest judiciary does not have the power 


to strike down a law made by-the Parlia- ` 
ment,’ In: contradistinction to this, our 
Constitution ` confers absolute powers on ` 
the High Courts and the Supreme Court > 
to’ strike down not. only legislations 
brought about by the legislature but also 


Acts passed by the Parliament ‘and the 


peak of the judicial power reached when | 
in Kesavananda ‘Bharati’s, ease (AIR 1973 
SC - 1461)": (supra): this . Court held . 
that the amending power enshrined in 
Art. 368 of the Constitution could not ‘be 


. amended so as to*affect the basic struc- 


ture of the Constitution: We might men- 


tion that it has, however, not been doubt- 
‘ed by counsel for any: of the parties that 


independence of judiciary is doubtless a 
basic structure of: the Consititution. but 
the said ‘concept of independence - has. to 
be confined within the: four cor- 
ners ‘of the Constitution and. cannot go 


beyond ‘the ‘Constitution. while this ab-| . 
' solute | judicial power has ‘been conceded 
‘by the Constitution to the judiciary, -a 


certain ‘amount of executive control has 
already been vested in the ‘higher judi- 
ciary ‘in ‘respect’ of ‘thè subordinate judi- 


— meént-but: elaborated -it by: giving” iftustra-"" ciary, ‘At the same!4tinié: the’ ipower. off 
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appointment of- High’’ Court - Judges: in-- 


- cluding thé CJ:or Supreme Court Judges, 
including. the. EJI, vests entirely. in the 
- executive i.e., the President of India, who 
acts on the advice of Council of Ministers. 
Here again, this executive power is not 
absolute and has to. be exercised in con- 
sultation with the C. J. I. in the case of 
jJappointment of Supreme Court Judges, as 
also in consultation with the CJI and the 
Governor of the States concerned in case 
of the appointment of Chief Justice of 
the High Court — in the case of appoint- 
ment of High Court Judges, the Chief 
Justice of the concerned High Court is 
also to be consulted, This Court has in 
several eases, which need not be repeated 
here, clearly held that consultation con- 

emplated by the- Constitution must be 
full and effective and by convention the 


iew of the. concerned CJ and CJI 
should always prevail unless there are 
exceptional circumstances which may 


impel the President to disagree with the 
advice given by these Constitutional au- 
thorities. . 

319. Thus, in fine, the doctrine . of 
separation of power, so far as our.Con- 
stitution is concerned, reveals an artistic 
blending and an adroit admixture of judi- 
cial and executive functions. The Consti- 
tution has taken the. best of both. the 
British. and the American Constitution. In 
order to illustrate.our point and. to show 
that the separation sought to be achievel 
by, our Constitution is not absolutely or 
completely separate, let us compare our 
Constitutional provisions with those of the 
Amercian Constitution. 

320.. Under the Amercian Constitution 
Supreme Court Judges are appointed by 


the President with the advice and con-. 


sent. of the Senate and no qualifications 
are necessary for:.the appointment to the 
Court nor are any stipulations mentioned 
therein. The Judges, however, serve for 
life during good behaviour..and may be 
removed by impeachment almost in the 


same: manner as provided:for in. our own . 
Section’ 1 of Article I of. 


Constitution.. 


the. American Constitution _.. thus 


runs 


(Americal Constitution Law.by Rocco J, . 


Tresolini. (1959 Edition)).: 


“All legislative Powers herein. granted ; 
shall be vested in a Congress of the . 


United:.States, which shall. consist of . a 
Senate and. House of Representatives.” 
(Page 613) 


And Section- 1 of Article. I Teads thus.’ 


(American Contitutional Law Py Rocco J. 
Tresolini. 1959. Edition)... 3, ee 
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- “The ‘executive power shall be vested, 

m-a President of the United States. of. 

America. He shall hold his office, during. 

the term of four years, and, together 

with the Vice-President, chosen for the, 

same term, be elected as follows : l 
l , (Page 618). 


321. Thus, under S. 1 of Art. I’ while 
legislative powers completely vests in the 
Congress, the executive powers vests in 
Here our Constitution . 
makes a distinct departure by making 
the President, in whom. the executive 
power vests, to be bound by the advice of 
the Couneil of Ministers. Therefore, 
under our Constitution for all practical 


-intents and purposes the executive power 


vests in the Council of Ministers only and 
the President is. bound to accept the ad- 
vice of the Council of Ministers. Proviso 
te clause a) of Art. 74 may be extracted 
thus: 


“Provided that the President may. re- 


. quire the Council of Ministers to recan- 


sider such advice, either generally or 
otherwise, and the President shall act in 
accordance with.the advice tendered after 


` such reconsideration.” 


322. Under this. proviso, the President 
has no .doubt the power to require the 
reconsider the | 
advice if .he . (President) entertains any . 


‘doubt in respect. of the advice tendered 


to him, but if the same advice is given to 


him after reconsideration, the same is 


binding on him: Clause (2) of Art. 74 bars 
any inguiry by a Cour; into the nature 
of the advice tendered, by the Council of 
Ministers to the President. — ; 


323. Thus, under our Constitution the 
executive power does not vest absolutely 
in the President as in the case of America 
where the President has got vast powers 
and is assisted’ by- his Advisers who are 
called Secretaries. 


324. Then we come to Art. i of the 
U, S. Constitution, which is. most relevant 
for our purpose. Section 1 of the said 
Article runs thus (American Constitu- 
tional Law by Rocco J. eee (1959 
Edition): 


“The judicial power of fies United 
States. shall be vested in one Supreme 


© Court, and in, such inferior Courts as the 
; Congress -may.from time to time ordain 


and. establish, The Judges, both of sup- 
reme and inferior: Courts shall hold their 


office during goad behaviour, and an a 
o at. stated.. times;: receive- for . their. services - 
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a compensation, which shall not be dimi- 
nished during their continuance in office.” 
(pp. 620-21) 


325. Thus, the judicial power vests 
completely in the Supreme Court or such 
inferior Courts as the Congress may from 
time to time establish or ordain. Sec. Zz 
of Article III provides that the judicial 
power shall extend to all cases in law 
and equity erising under the Constitution, 
including laws of the United States, 
Treaties made and cases affecting Ambas- 
sadors, Ministers and Consuls, etc. 


326, Thus, in the American Constitu- 
tion by virtue of the fact that the entire 
judicial power is vested in the Supreme 
Court or other Courts, the appointments 
have to be made by the Supreme Court, 
unlike the provisions of our Constitution 
where appointments are to be made by 
the Presider.t in consultation both with 
judicial and executive authorities as in- 
dicated above. Therefore, in expounding 
the concept of separation, the essential 
distinctive features which differentiate 
our Constitution from the American Con- 
stitution must be kept in mind. 


327. An attempt was made by Mr. S. P. 
Gupta, one of the petitioners, to establish 
that even under our Constitution the 
judicial power execlusively vests in the 
CJI who takes the place of Council of 
Ministrs. This argument is wholly unac- 
ceptable and cannot be countenanced be- 
cause it is against the clear and express 
provisions of Arts. 224, 222 and 217 of 
cur Constitution. However. this matter 
has been elaborately dealt with: by 
brothers Desai and Venkataramiah, JJ. 
and I entirely agree with their opinions 
and have nothing useful to add so far as 
this aspect of the. matter is concerned. 

328. Lastly, on the question of separa- 
tion of powers, apart from what we have 
said it may be noticed that so far, as 
framers of our Constitution are concerned 
they had deliberately rejected the theory 
of complete insulation of the judicial 
system from the executive control. Dur- 
ing the formative process of our Con- 
stitution though jurists like Shri B. N. 
Rau and Dr. Ambedkar wanted to give 
larger powers to the CJI- or to a Council 
of State which may be appointed so as to 
be a judicial Body but these ideas were 
. not accepted and ultimately the Con- 
stitution emerged as a valuable document 
which vests: complete power in the Pre- 
sident. The facts will be borne out from 
the observations made on pages 338-339 
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of Shiva Rao’s Framing of India’s Con- 
stitution (Vol. IV), and on pages 128-132 
of the Indian Constitution-Cornerstone of 
a Nation by G. Austin. Even an attempt 
of Dr. Austin and others to introduce in- 
struments of instructions to provide 
guidelines for the action to be taken by 
the President was rejected. 


329. In fact, the method of appoint- 
ment adopted by our country seems to 
have been followed in every democratic 
country except the United States where, 
as already shown, the Judges are ‘not ap- 
pointed by the executive excepting the 
Chief Justice of the Supreme Court but 
by the judiciary. Even in America, the 
Federal Court Judges of the States are 
not appointed by the judiciary. Similarly, 
in France, West Germany, Japan, 
Malawi and Sri Lanka the power of ap- 
pointment of Judges vests in the execu- 
tive (vide Garner: Political Science and 
Government pp. 726-727; Harold Laski: 
Grammer of Politics, pp. 545-548; 80th 
Report of the Law Commission, pp. 7-11; 
and Basu; Commentary on the Constitu- 
tion of India (4th Ed.) Vol, 3, pp. 77-79). 


$30. It would appear that our Con- 
stitution has devised a wholesome and 
effective mechanism for the appointment 
of Judges which strikes a just balance 
between the judicial and executive powers 
so that while the final appointment vests 
in the highest authority of the executive, 
the power is subject to a mandatory con- 
suliative process which by convention is 
entitled to great weight by the President. 
Apart from these safety valves, checks 
and balances at every stage, where the 
power of the President is abused or mis- 
used or violates any of the constitutional 
safeguards it is always subject to judicial 
review. The power of judicial review, 
which has been conceded by the 
Constitution to the judiciary is 
in our opinion the safest possible safe- 
guard not only to ensure independence of 
judiciary but also to prevent it from the 
vagaries of the. executive. Another ad- 
vantage of the method adopted by our 
Constitution is that by vesting the entire 
power in the President, the following 
important elements are introduced: 


. (1) a popular element in the matter of 
administration of justice, 

(2) linking with judicial system ‘the 
dynamic goals of a progressive society 
by subjecting the principles of govern- 
ance to be guided by the Directive Prin- 
ciples of State policy, 
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(3) in order to make the judiciary an 
effective and powerful machinery, the 
Constitution contains a most onerous and 
complicated system by which Judges can 
be removed under Art, 124 (4), which in 
practice is almost an impossibility. 

(4) in order to create and subserve 
democratic processes the power of ap- 


pointment of the judiciary in the execu-. 


tive has been vested so that the head of 
the executive which functions through 
the Council of Ministers, which is a pure- 
ly elected body, is made accountable to 
the people. 

331. If absolute powers were to be 
vested in the judiciary alone. for- all its 
spheres of activities (appointment, retire- 
ment, removal, etc.) then the element of 
absolutism may have crept in, resulting 
in irreparable harm to the great judicial 
institution. Another reason why the 
power of appointment in the judiciary 
was not vested absolutely was to avoid 
judicial interference in the day-to-day 
working of the legislative or parliamen- 
tary institutions. ; 

332. Dr. Singhvi submitted that in- 
dependence of judiciary comprises two 
fundamental and indispensable elements, 
viz., (1) independence of judiciary as an 
organ and as one of the three function- 
aries of the State, and (2) independence 
of the individual Judge. 

333. There can be no quarre} that this 
proposition is absolutely correct, 
Constitution fully safeguards the inde- 
pendence of Judges as also of the judi- 
ciary by a three-fold method— 

(1) by guaranteeing complete safety of 
tenure to Judges except removal in cases 
of incapacity or misbehaviour which is 
not only a very complex and complicated 
procedure but a difficult and onerous one. 


(2) by giving absolute independence to ` 


the Judges to decide the cases according to 
their judicial conscience without being 
influenced by any other consideration and 
without any interference from the exé- 
cutive. Art. 50 clearly provides that the 
State shall take steps to separate the judi- 
ciary from the executive in the public 
services of the State. This important 
Directive Principle enshrined in Art. 50 
has been carried out by the Code of Cri- 
minal Procedure, 1973 which seeks to 
achieve complete separation of judiciary 
from the executive. 

(3) so far as the subordinate judiciary 
is concerned the provisions of Arts, 233- 
236 vest full and complete control over 
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them in the High Court. Only at the ini- 
tial stage of the appointment of munsiffs 
or the District Judges, the Governor is the 
appointing authority and he is to act in 
consultation with the High Court but in 
all other matters like posting, promo- 
tion, etc., as interpreted by this Court in 
Samsher Singh’s case, (1975) 1 SCR 814 : 


' (ATR 1974 SC 2192), the High Court ex- 


ercises absolute and unstinted control 
over the subordinate judiciary. Promotion, 
holding of disciplinary inquiry, demotion, 
suspension of Sub Judges lie with the 
High Court and the Governor has nothing 
to do with the same. Hinting on the nature 
of the separation of powers brought about 
by our Constitution, this Court in Chandra 
Mohan v. State of U, P. (1967) 1 SCR 77: 
(AIR 1966 SC 1987) made the following 
observations (at p. 1993): 


“The Indian Constitution, though it 
does not accept the strict doctrine of 
separation of powers, provides for an in- 
dependent judiciary in the States; it con- 
stitutes a High Court for each State, pre- 
scribes the institutional conditions of ser- 
vice of the Judges thereof, confers ex- 
tensive jurisdiction on it to issue writs 
to keep all tribunals, including inap- 
propriate cases the Governments, with- 
in bounds and gives to it the power of 
superintendence over all courts and tri- 
bunals in the territory over which it has 
jurisdiction.” 

3834, This Court has in several cases 
held that the condition of consultation, 
which the Governor has to exercise im- 
plies that he would have to respect the 
recommendations of the High Court and 
cannot turn it down without cogent 
reasons and even if he does so, it is mani- 
fest that his order is always subject to 
judicial review on the ground of mala fide 
or exceeding his jurisdiction. 

335. These are sufficient safeguards 
to ensure the independence of judiciary. 
The argument of Dr. Singhvi goes a step 
further so as to import the American con- 
cept of absolute independence ‘in our 
Constitution which, however, is not per- 
missible because as indicated above the 
our 
Constitution and American Constitution 
are essentially different. 

336. Dr. Singhvi then advanced the 
same argument which was put forward 
by Mr, Seervai that a transfer without 
consent would be punitive both in con- 
cept and consequences and would pro- 
mote a relationship of master and servant 


"n |doeument.. 
` jmanner . in. which. the... 
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which. is:inapplicable:-to the case of- Judges .. 


. land the Chief Justices. „We are, however, 


unable: to . accept : this -extreme argument = 
because for the- reasons . that -we have 
already given a transfer in public. interest 
is an. extraordinary provision | which does 
not ‘entail any, stain or stigma ‘and is.. a- 
constitutional . step, which, completely., ex-. 
'. |eludes.. the | concept of master-servant. re- 
lationship. . 
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Dr. Singhvi later * rightly ‘laid 


en greater stress ‘on the nature and extent of . 


the. consultative process in the case : of ` 
‘transfer,’ It-was also submitted that even ` 
‘if .a Judge -is’ transferred 


fer, would also. have to be, examined: by 
the court: We propose to examine this . 
aspect in greater detail: when. we> ‘deal 
lwith Transferred Case, No. 24/81... At the 
= fmoment. it -is. sufficient to state. that ` for 
_ ithe reasons that. we have already., given a` 
inon-consensual, transfer cannot be, treated ` 
fas punitive, ` penal. Qr: punishment, . Fur- 
thermore, we might state here that after. 


 ja-general policy is evolved by the Gov- 


ernment. for. ..transfer of J udges ‘of the 


7 High Court in. order to ensure the goal. of © 


having ‘V/3rd., J udges , in -each State’ from 
outside, the State, such’ a policy ‘would’ ‘be 
` fully, justified not only on the ground of 


public interes:, ‘but in the larger intér est 


' of the country-as a whole to: ‘promote: Jin- 
tegration . and’ crush’ parochialism : “and 


' provincialism. If- this is‘done, then the“ 


question of ‘effective consultation yould 
have to be’ looked from a different’ avigle. 
Similarly; a „general ‘policy to have’ Cds 
from outside in’ évery ‘State’ would ‘serve 


‘the'same national interest and ‘there älso 


_ the ster ve consultation is to- -be confin- 
- ed only to: the just ‘exceptions that may . 
; be made ‘while pursuing this policy: a 


338. “The last question “that remains sto 


be détermined `is as to` whether the~pro- > 
“ments of Art, 222 which are briefly con- 


‘posal’ for transfer of Judges from'<one 


-Bigh Court: te: another. should:.‘ematate 


from, the. CIT or, from,:the, President. , In 


- this connection, - the Solicitor-General has -: 


pr oduced: -a memorandum - “showing” the 
proeédure’ ‘to be -adopted in- connection | 
- with ‘thé ‘appointment: ‘and: - transfer of 


Judges. -This ‘memorandum ‘cannot.’ take 
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‘weight,:and - 


-individually,. 
public imterest, which.leads to his trans-. 


“the Judge, the President may be 
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:Minister for. Law, and. Justice. What: is 
important is whichever authority initiates 
‘the transfer, the conditions prescribed 
-under - Art. -222 must be. complied . with, 
mi oe 


. ta) if: the: proposal emanates fron the 
| President, he must ascertain the views: of 
the CJI which’ ‘are entitled to great 


(b) as Art. 222 contemplates ` consulta- 
‘tion. with the highest judicial authority 
in the whole country, it -is obvious that 
‘the CJI also represents the Judges or the 


. dudges who: are sought to be transferred. 


_ 839. As a logical result of. this con- 
sept, it would be necessary for the CJI, 
“on receiving the proposal from -the Pre- 
' sident, to ascertain the views of the 
J tidge concerned and his personal circum- 
‘Stances or objections, if any, and then, 
_after. applying his mind to them, place! 
‘the same before the President through 
the Law Minister. Thereafter, the matter 
‘would have to be processed’ according to 
‘the Rules of Business and advice sent to 
the President for formal orders. 


. $40.. Where, `- however, the. proposal 
emanates -from -the GJ. I himself, then he 
should collect the. necessary facts. and 
examine the reasons given by the. Minis- 
‘ter concerned for: the transfer. and be- 
fore giving -his. opinion or advice. to the 
Minister + -he would „have: to consult the 
Judge concerned and ascertain his views 
‘and give’ dué ° consideration to them 
Thereafter. he should also ‘communicate 
the views expressed by the Judge con- 
‘cerned — whether against or in favour of 
the proposal — to the President through 
the Minister concerned so that even if 
the CJI does not agree with the view of 
in a 
‘position: to give his decision - finally ‘one 


"way or ‘the other.. 


34l. These are. the essential require- 


tained in’ the memo, though not: strictly 
in consonance with what we have ‘said 
above. We-might hasten to add: here that 


‘although the Constitution dves not men- 
‘tion either the Chief Minister or the Gov- 
“ernor’ of the State ‘being consulted in the 


“manner of transfer of a Judge from one 


` |the’ place ‘of: a. statute. or a.constitutional | High Court: to another but the memo. 


‘proposal ; can, be 
‘processed. From. a plain language of Arti- 


_ It.,., merely., „prescribes , ., the . 


-iprovides’ for this procedure in' order to 
solve | some- practical - difficulties - because 
when a -J udge is. .transferred -from one 


Pr ċle.-222 it-is.mantfest thatthe: -proposal for.. State -tò, ‘another. the transferor .State 


a transfer can emanate either from the, CH.. , must, be told to make necessary arrange- 
JOR: from. the: President. thiough. the Union. ments for: appointing his successor.. and 
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- similarly ‘at the other ‘end the .receiving ` 


State. would have-to.make adéquate ar- 


--rangements for the residence, aiid. ‘other. 


- facilities which are.to be-given ‘to .-the. 


Judge concerned, In this. process, 
Chief Minister -or the Governor of the 


two States may express their opinion but : 


the, President is not bound under: Art. 222 
to accept: their views, It does ‘not appear 
. to be the intention of-the Memo te sup- 
plant two additional | author ities for. the 
purpose of consultation, far. that would 
be in direct. contravention of. Art. 


the CJI and impliedly the Judge concern- 
ed. Thus, the information given by -the 


Chief Ministers, and the Governors of. the. 
States is merely for the limited purpose | 
other `. 


of ascertaining . their. views „and 
matters referred to. above . and As. not, 
therefore, a part of the. consultative pro- 
cess enshrined in Art. 222. otherwise if 
additional authorities are "introduced for 
ithe purpose’ of ‘being | consulted, then ‘the 


Memo will- be clearly, violative of Artiz., 


cle 222, 0 0 

- 342, Thus,, ‘the. Mema. while beo 

fing that the. proposal .” Should» -emanate 
from the President does not’ exclude. - 

other alternative, viz., 

should emanate from ‘the. CJI.. In Trans- 


Singh and others emanated from the CJI 
and that in ‘our .‘opinion “was perfectly 
legal and constitutional and ‘does not 
‘loffend the ‘provisions of. the’ 
suggested by counsel for the petitioners 
because the Memo. does not. and cannot 
in any. way debar the CJI from initiating 
the proposal if he wants to. do so. 


343; This, therefore, disposes ` of 
_ the contentions of the counsel for.the par- 








ties so far as the various aspects of in- 


terpretation of Art. 222 is concerned. On 
a consideration, 
_ circumstances, and „authorities: the posi- 
tion is as follows: 

(1) that. Art. 222 ee aep rasaiy 
‘consent’. and itis: not possible.to read the 


President under this Article. 


est, eae x 

(3Y that an aa EA Di 
{Bot amount to o <a involve A 
stignia, <> -7 4 


S. P: Gupta and ‘others: v. Union of India and ‘others. - - 


'#'(4), that in ‘suitable’ cases- where malaj ` 
fide is writ. irge ‘on the: face of it, an 
-ordet ‘of. transfer made ‘by.-the President 
-wouid ‘be ‘:subject: to judicial review, - 

the ` 


222 
which merely stipulates.consultation with | 


evolving a, géneral policy of 


CJ from outside. 


- the |... 
that” the proposal | 


lferred Case’ No: 24/81 it is clear that the - 
proposal of transfer of J ustice K. B. N. 


Memo. as’ 


-ali - -. Secondly, it might be desirable to 
import. a.new Chief. Justice to.a- High 


therefore, of the- ‘facts, 


S.C. 329 . 


(By that. the transfer of a Judge from 
one’ ‘High. Court to - another - does not 
amount to a first or fresh appointment in 


‘any sense of the term, 


(6) that a transfér made“under Art. 222} 
after complying with the conditions and 


: circumstances mentioned above does not: 
. mar or erode. the: independence of- judi- 


cary: TOn 
3442: For the. reasons given above, the 


. contentions of’ Mr. Seervai, Dr. Singhvi 
-and others fail and are overruled, 


‘Point’ No, 3} > “Policy of: General Trans- 
‘fers: S 

: 345. We now comé' to the question of 
transfers 
(for short, to be: referred to as the 
Policy’) of J udges of Chief Justice from 
the: home State to other States’ so ‘that 
each Staté or’ a majority of them has a 
Policy has two im- 
‘portant: limbs —— (1) transfer of CJ or 


‘Judges. from one High Court to another, 


judges 
the 


and ` (2) recruitment of one-third . 
in each High Court ™ ‘from ~ outside - 


‘State: ‘in. which: the High. Court. is: situate. 


The. earliest’ roots. and the’ foundation 


for ` evolving the, aforesaid policy are” to 


be’ found even when Art. 222 was in the 


, PLOCess of its birth: . The most. prophetic 


and, pregnant observations . of Dr. 


“Ambedkar give a cléar ‘clue to the desire 


expressed and | the goal sought. to be 


-achieved by’ introducing Art. 222.. These 
_ lines from his speech may be extracted 
. thus: ' 


. Secondly, it might be desirable to 


Court because it might: be desirable to 
have.a man who is unaffected. by local 


: politics: and:.local, jealousies. We thought 
’ “therefore - 
: à xelud ack. ‘should ‘be’ placed “inr the hands of the 
id o Central | Government. ARS 
word ‘consent’ into Art. 222-and thereby .-; . 
whittle down the.power conferred on the . 

sail Vol. "21, (1949).}... 
.{2) that.the transfer ofa Judge ora CI a 
of a High Court under «Art. 22% must. be . 
jmade in pubic interest me national: inter- - 


that: the. ¿power -to ‘transfer 


(Emphasis ours}. 
50, Constituent, Assembly | Debates 


“S46: “These | chuetvatans ane a` his- f 


“toriéal’ ‘significance ‘having been made by 
‘orié “of the greatest jurists, constitutiona- 


list-and- one: of ' the’: eminent -Founding 
' Father's ‘of ‘our Constitution and perhaps 
‘ the - ‘highest tribute’ ‘that we- can pay to 
“the dedicated -service of Dr. Ambedkar 
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is to evolve a policy and thus fulfil the 
pious wish and the last -desire of 
the great jurist. 

347. Nevertheless, the idea of evolv- 
ing the Policy came to be seriously 
thought of when the States Reorganisa- 
_ tion Commission (hereinafter referred 
at as the ‘SRC’) was entrusted with the 
arduous task of recommending reorgam- 
sation of States on linguistic basis—a 
step which was long overdue having 
been the subject of one of the  earlies: 
Resolutions passed by our freedom figh- 
ters—a solemn promise made to the 
Nation by its political leaders to be 
fulfilled as soon as the country attained 
freedom, This process of reorganisation 
was not a bed of roses but was fraught 
with grave consequences leading to 
parochialism and  provincialism which, 
if not properly checked, controlled or 
safeguarded, might have brought about 
disintegration of the entire country. 
Perhaps this was one of the main rea- 
sons why the SRC being fully alive to 
these dangers. tried its best to see that 
the reorganisation . of States did not 
lead to disintegration and accordingly 
suggested a number of. measures includ- 
ing a strong and independent judiciary 
free from parochial and fissiparous ten- 
dency, We, therefore, start the ques- 
tion of policy of transfers with the 
Report of the SRC which tried to 
tackle . the. second limb of the 
policy of importing one-third Judges 
in the -High Court from outside. 
In this connection, it might be appro- 
priate to refer to certain observations 
made by the SRC in the 
portions of its Reports: . 

“846. We have now come to the end 
of our appointed task. The problem of 
reorganisation of States has aroused 
such passions and the claims which have 
been made are so many and so conflict- 
ing that the background against which 
this whole problem has to be dealt with 
may quite often be: obscured or even 
forgotten., In order that the recommen- 
dations which we have made may be 
viewed in proper perspective, we should 
like to emphasise two basic, facts. Firstly 
the States, whether they are réorganis- 
ed or not, are and will continue to be 
integral parts of a Union which is far 
and away the more real political entity 
and the basis of our nationhood. Second- 
ly, the Constitution. of India recognises 
only one citizenship, a common citizen- 


S. P. Gupta and others v, Union of India and others 


concluding | 


standing between 


A. IL R. 


ship or the entire Indian people, witb 
equal rights and opvortunities through- 
out the Union.” (Page 229) 

348, Speaking in the same strain the 
SRC further observed thus: 

"849, Unfortunately, the matter in 
which certain administrations have 
conducted. their affairs has itself partly 
contributed to the growth of this paro- 
chial sentiment. We have referred ear- 
lier to the domicile rules which are in 
force in certain States, governing eligi- 
bility to State services. The desire of 
the local people for the State services 
being manned mainly be “the sons of 
the soil” is understandable, but only up 
to a point. When such devices as do- 
micile rules operate to make the public 
services an exclusive preserve of the 
majority language group of the State, 
this is bound to cause discontent among 
the other groups, apart from impending 
the free flow of talent and imparting 
administrative efficiency.” (p. 230) 

349. The SRC repeated the same con- 
cept in paras 854 and 856 of its Report 
thus: 

“854. There are certain other measures 
which, if adopted, will, we hope, help 
in correcting particularist trends and 


also in securing greater inter-State co? 
ordination for the efficient implementa- 
tion of all-India policies, . 

856...... The Central and State Gov- 
ernments have to work in very close 
cooperation in executing important de- 
velopment projects, which necessitates 
that technical personnel should be re- 
cruited and trained on a commor. basis 
and that they should have uniform 
standards of efficiency and the feeling of 
belonging to common and important 
cadres.” ‘(Emphasis ours) 


Nee de 


350. The SRC made the following fur- 


‘ther observations in paras 868, 870 and 


871: 

868. From the point of view of na- 
tional unity, it is also of great impor- 
tance that there should be closer under- 
the north and the 
south. All institutions and establish- 
ments which help to bring about such 
an understanding should receive parti- 
cular encouragement from the Govern- 
ment of India...... 

870. The proposals which we have 
made in the preceding paragraphs are 
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intended to bring about greater admi- 
nistrative integrity and to provide aga- 
inst any particularist trends being pro- 
moted within the administration  itseif 
or in the country at large. Important as 
these measures are, it is Obvious that 
they are by themselves not adequate t0 
give a deeper content to Indian nation- 
alism. National unity can develop into 
a positive and living force capable of 
holding the nation together against the 
disruptive and narrower loyalties only 
if there is a real moral and mental m- 
tegration of the people. Fortunately, 
forces making for such integration are al- 
ready at work. What is necessary is 
that nothing should be done to impede 
their freeplay. We should like to say 
something on this subject before we 
conclude, 


871. India is now on the eve of vast 
economic and -.social changes, These 
changes must affect every institution 
and will call for a constant review of 
our traditional methods of thought and 
ways of life.” 


351. Here also the SRC took special 
care to lay great emphasis on the feel- 
ings of commonness, unity and integra- 
tion in all spheres of activity so as to 
give a deeper content to independence 
and nationalism, In para 861.of its he- 
port while dealing with the judiciary the 
SRC recommended that at least one- 
third of the number of judges in a High 
Court should consist of persons recruited 
from outside the State and in this. con- 
nection observed as follows i= 


“Guided by the consideration that the 
principal organs of State should be cons- 
tituted as to inspire confidence and to 
help in arresting parochial trends, wé 
would also recommend that at least one- 
‘third of the number of Judges’ in a 
High Court should consist of persons who 
are recruited from outside that State. 
In making appointments to a High Court 
bench, professional standing and ability 
must obviously be the overriding con- 
siderations, But the suggestion we have 
made will extend the field of choice and 
will have the advantage of regulating 
the staffing of the higher judiciary as 
far as possible on the same principles as 
in the case of the Civil Service.” 

And at page 263 in para 58 the SRC rex 
iterated the policy indicated in para 861 
extracted above. The SRC consisted of 
a very eminent Judge of- the Supreme 
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. ber of the Council of States 
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Court and two persons of very great 
public and political eminence like Shri 
K. M. Panikkar and Shri H. N. Kunzru: 
When the Commission . was appointed 
Shri Saiyid Fazal Ali was Governor of 
Orissa, Shri H. N, Kunzru was a Mem- 
and Sri 
Panikkar was Ambassador of India in 
Egypt. Shri Saiyid Fazl Ali was the 
Chairman of the SRC. Thus, the ideas 
coming as they did from such great and 
important personalities who had varied 
experience not only in all branches of 
the law but also in other socio-economic 
activities is undoubtedly entitled fo 
great weight, The SRC tried to face 
some hard facts and prophetically for- 
esaw what has now come to be a stark 
reality and the need to crush the fissi- 
parous and parochial tendencies which 
may lead to the disintegration of the 
country is felt much more today than 
ever before. The concluding words of 
the Report light up the entire history, 
apprehension and views of the SRC. If 
the need to achieve unity in all spheres 
of activities, judiciary not excluded, is 
not only in public interest but also in 
national interest, we fail to see what 
else could be in public interest, 


352. Perhaps it was due to the terse 
observations, recommendations and sug- 
gestions of the SRC that a high-power- 
ed Law Commission was set up by the 
Government in 1958 which was headed 
by Mr. M. C. Setalvad, ex-Attorney 
General of India, and this high-power- 
ed Commission fully endorsed the SRC 
Report and even suggested a mechanism 
to implement the recommendations, 


353. ‘It is true that at that time “he 
idea of having Judges or CJs from out- 
side the State had not been suggested 
or conceived though, as pointed out 
above, Dr. Ambedkar had hinted at even 
during the formative process of Arti- 
cle 222. This now brings us to the 
14th Report of the Law Commission 
headed by Mr. Setalvad, where for the 
first time the policy having a CJ in 
every High Court from outside was not 
only suggested but supported by a large 
body of independent persons, Dwelling on 
this aspect of the matter the Law Com- 
mission in its 14th Report at page 76 
(Para 26) observed thus: . 

“26. A large body of evidence before 


us has suggested, that it should be made 
an invariable practice to fill a vacancy 


989 SO 


‘in the office of ‘Chief Justice by appoint- 
ing a-Júdge from' outside - the “State: 
Such course, it is said, “will. have.the 
advantage of giving the Chief Justice. of 


person suitable for that  office.. -Jt has. 


. also been pressed upon us. that bringing . 
outside the. State .. 


< a Chief’ Justice from'. 


will have a very. healthy ‘influence, ‘in 


that, it will promote. a sense of unity in- 


_the country and prevent the Chief Jus- 
tice. being swayed by local connections. 
and local -influences, 
ed that Chief Justices from outside the 
State have been appointed: in some 
the States and these appointments have 
proved’ a success. Though the analogy 
may not be yery pertinent, we may 
refer to the- practice of appointing 
Governors who do not belong to the 
State, which has been in vogue since 
the advent of the Constitution.” 


354. The. observations . referred to 
above clearly show that as far back as 
1958 there was a strong view in favour 
of filling up the vacancies 
appointing a Judge from outside the 
State. Although the Law Commission 
did’ not entirely agree’ with this opinion 
but it did notice that there was ‘ suffi- 
cient evidence to justify the- same. .As 
regards the other - limb of. the : Policy 


to dppoint one-third Judges in each High . 
Court from outside the State, the Law - 
endorsed it ‘and its- 
subject may . 


‘Commission . fully - 
recommendations on this 
be extracted thus :— - 


"14, The recent creation of various: 


zones in the country and the efforts to 


treat the States forming part of these 
purposes’: 


zones as one unit for various 
would, we hope, lead to the States: for- 
ming part of each zone to be the re- 


' cruiting ground for appointments to the © 


High Court from ‘the members of’ the 
Bar in these States. : 

| States Reorganisation - Commission. that 
at least -.one-third of the 
' Judges would be persons . 
ee ‘the State wk be realized.’ ag 


It may be mention-.. 


of CJs by. 


High Court. 
. drawn ei i 


S: P, Gupta ‘and. others v, Whien of ‘India-and: othërs ` 


ot: 


‘pressed its intention before 
“Commission (14th Report) that in every 


_ . 359... Another 


` p? a 
ALE 
ae - =< 


‘practicable ‘one-third of‘ the number -‘of” 
7 Judges of the High’ Court’ ‘should be. 
“from outside: 
` Study Team also endorsed’ the SRC Re--: 
India a wide choice in ‘recommending. a . 


“In other words, the: ARE- 


port-and:the 14th- Report. of the- RAW - 
Commission. - 

306; Immediately foliowing the ARG 
Study Team Report, a -meeting of the- 


: Cominittee of Zonal Council for National 
-- Integration’ was’ held ‘on 31st 


3 August 
1964’ and in its Report on item 1 (v#i)- 
(b) the said Committee made the fotlow- 
ing recommendations, . i 
“The Committee also ‘commended the - 
idea that as convention, the Chief“ Jus- 


' tice of the High Court of a State ‘should: 
be å person from outside the State”, ~ 


357. It would appear that the . said 
Committee gave full effect to the. large 
body of public. opinion which had ex- 
the Law 


High Court the’ Chief Justice should. be 
from outside the State, and the Com- 
mittee. fully endorsed this view, Thus, 
the. inescapable conclusion seems to be 
that right from 1954 up to 1964, the two 
limbs of the Policy referred: to above 
were being. debated cand ultimately. dë- 
finite views. were expressed by indepen- 


dent persons that a policy, consisting of 
the two limbs, 


be evolved and: followed. - 
358 In 1967 the ARC “Study ~“Tearh - 

headed by Mr. M. C. Setalvad, passed à` 

clear Resolution -that’ as far ‘as practica- 

ble, one-third of the number of « ee 

should be from outside. E 

Law Commission was 


set up some time-in 1978. and the Bar - 


. 1979. 40 questions Nos, 
_wered. fo i 


It is hoped. that... 
in this manner the expectation of the: 


“12, What is. your view with | re- 


(page 100). ; 
- 355, In September 1963 a Study “Team ` 


was appointed by . the 
Reforms Commission (hereinafter ` 


'. (paras’'13-20) suggested: that r $0 far” as" 


Administrative ` 

re 
‘ferred to as 'ARC Study Team’) to give 
‘its report on Centre-State relations. The, 
said study Team in its Report at p. 190 | 


3 


Council of India in its reply dated 8-9- 
-11 and .12 ans- 


Answer 
Yès D 


' Question 
11, What is your view with re~ 
gard to the suggestion that ` 
"we should more. frequently ` 
appoint a Judge from outside’ 
‘the State as Chief J ustice of ` 
the” High Court.’ 
“Yes - 
gard to the suggestion that’ = 
“~we Should have a convention © `- 
according’ to which one-third. 
of. the Judges in each’ High- 
` "Court: should be ‘from: an- - es 
other State. - oe a 
360. In his ‘speech on ` 26-2:1979. m 
„thei bLek Sabha -Debates Mr.: PH Shiv - 
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thus: .. : 
‘Various reports ‘of the. Law ‘Comune: 
sion with reference to recruitment. 


policy: and the policy: on transfer 


have been only gathering dust. While 
I am one among those. persons who will 
fight till the, last for the. 
of Judiciary, I would: say that the policy 
as to the transfer of Judges. as enuncial~ 
ed by the Law Commission in the year 
1958, under the chairmanship of late 


Shri Setalvad, of. which one of our very 
eminent members of the profession, viz.. 


Shri Palkhivala was also a member, was 
salutary which opined that one-third of 
the Judges of a High Court must be 
from outside.. This- would have achieved 
a better national integration in the field 
of Judiciary. I am not one of those peo- 


ple who would support transfer if it is- 


based on extraneous considerations.” 
(Lok Sabha Debates: Vor XXII 
No, 6, Sixth Series > Seventh 
session) - 


361. In a meeting of the: Consuitative-- 


Committee for.the Law .Ministry, held 
on 7-6-1980, where Members of Parlia- 


ment -belonging -to - opposition: - - parties’. 
. ing-persons from other. States as. judges 
- would. be much greater. compared. with 


were also present: AAS unanimous view. 
was : 
“(2) . the Chief . Justice.. 


and 

(3) at least one-third of the 
in a High Court should be a 
from outside the State.” 


362. Another meeting: of the- Consul 


tative Committee for the Ministry of 
Law held on. 24-7-1980 fully. reiterated 
and affirmed the view taken by the ear- 
lier Committee mentioned above. ` 

363. Another meeting of the Consul- 
tative Committee held“ on 17-12-1980 
which consisted of Members of. . Parlia- 
ment of the opposition parties including 
Bapusaheb Parulekar, also “favoured 
outside appointments. 

364, In 
Commission headed | by an. 
Judge of this Court,. Mr.. Justice H.R. 
Khanna, in paras, ,-6.21 ,-and. ee made 
the following observations :. 

“6.21...;.: Likewise, „the: Study . Meas On. 


-S. P, Gupta. and: others v.:Unmion of, Indig’ and: others ; 


“Shanker, who. was: then ‘a. Member of- 
Parliament only and not. even in ‘the “4 
then- Ruling... Party, A his’ opinion, 


‘consideration. 
of | 


Judges from.one High Court to the other. 


independence . 


_be swayed by local 


of a. High 
Court should be from. outside the ee 


_Jhidges 


-. sirable course to follow for’ 


its . 80th. Report, . the | Law 
eminent. 


Administrative: Reforms Commission also 


‘suggested . that so far. as practicable, one-. - 
-third. of the number: of judges of a Engh 
_ -Court should - be. -from outside. AN 


We have given. the matter our: earnest 
‘and ‘dre’ ‘in.. substantial 
agreement. with the : recommendations | 
mentioned : above.: In our. opinion, there 
should- be a- convention, according . to 
which ‘one-third~ of. judges in‘ edch High 
Court’ should be -from another State. 


: This would normally have to: be done 
. through: the process of initial- 


- appoint- 


ments, and-not by- transfer, It would 


.also in the very nature of things-be a 
_ Slow and: gradual process. and take some 


years ‘before we.reach the proportion, 


6.22 Evolving such a convention would, 
in our opinion, not only help in the 
process of national integration but would 
also improve the functioning of various 
High Courts, It would secure on- the 
Bench of each High Court the presence 
of a number.of judges who would not 
considerations : or 
‘affected by issues which may rouse local 


: passion ‘and emotions.::.......We in India 
„are inthe fortunate 


_ position of. having 


a vast. country. There can, therefore, 


.be no difficulty in having a .certain per- 
- centage of judges who hail from . other 


States. -The advantages gained by. hav- 


any’ disadvantage which might ~ result 
therefrom.” ` 
365. A national Sea was ‘held on 


judicial . appointment. between. 17-19 
October, 1980 at Ahmedabad, in whic oh 


various eminent speakers | participated 
and freely expressed their views. Tue 
Seminar was organised . by the. Bar 


Council of India Trust and its delibera- 
tions. may be. extracted thus: 


"The Seminar was:of the view that 
the “principle: of transfer of Judges in 
all ‘circumstances is not to be consider- 
ed as violative of independence of judi- 
ciary, In fact, in certain situations 
transfer of a' judge: may be a very - de- 
‘ preserving 
independence of the judiciary, promot- 

ing national. integration and avoiding 
balkanisation , of the country on lingui- 
stic or other similar considerations. 


The “deal ‘of having one-third of High 
Court: Judges. from outside the `` State 


Centre-State Relation. appointed hy; the. s; helps „promotion of, ‘pational „integration = 


_ 8. C, 333. 
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and the preservation of a unified judi- 
cial system, However, it is desirable 
that this composition of the High Court 
should be eccomplished by way of ini- 
tial appointments rather than by trans- 
fers.” 


366. Thus, the preponderance of 
opinion in the Seminar favoured the 
dominant aspects of the policy, viz., 


principle of transfer of Judges and that 
one-third judges should be from outside 
the State, in order to promote national 
integration and preservation of a unified 
judicial system. 

367. Another meeting of the Con- 
sultative Committee of -Members of 
Parliament for the Law Ministry was 
held on 3-9-81, in which Members þe- 
longing to the opposition parties were 
also present, and there aiso 
the preponderance which emerged 
was in favour of having CJs from out- 
side the State and one-third of judges to 
be recruited in each High Court from 
outside. In this connection, it may be 
useful to extrac; certain relevant por- 


tions from the speeches of the Members.” 


Shri Nanda (Congress (S)) observed thus: 
“Participating in the discussion, Shri 
Nanda Congress (S) made particular re- 
ference to the Seminar organised by the 
Bar Council of India at Ahmedabad and 
the discussions held there on the issue 
of transfer of Judges and appointments 
from outside. He wanted to know Gov- 
ernment’s reaction to the various pro- 
posals made at the Conference on this 
aspect, He emphasized thag on the 
question of appointments of outsiders 
and transfers, the Consultative Commit- 
tee had made definite and positive 
recommendations and Government 
should implement them.......... ” 
(Emphasis ours) 
367A, Shri S. C. Mohanta (LD) ex- 
pressed his views thus:— 4 
‘Shri S. C, Mohanta (LD) said that 
initially he had reservation about sup- 
porting the policy of transfers but ever 








since the Law Minister had said that he 


would leave the mechanism and modali- 
ties to the Supreme Court, he was 
convinced that such a policy should be 
followed and pressed: that those who 
were newly appointed, should be trans- 
ferred to outside courts, There could be 
no status quo approach in the present 
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times. A suitable mechanism should 
be evolved and implementation left ta 
the judiciary.” 

367B. Shri Jamil-ur-Rahman 
gress) observed thus: 

“It would be in the national interest 
to transfer Judges from one High Ccurt 
to other, and there should be no hesi- 
tation in doing this.” 

368. Shri Dandapani (DMK) 


ported the view and observed thus: 
“Shri Dandapani (DMK) supported the 


view that judges should be transferred 
from the High Courts in their own inter- 


(Con- 


sup- 


_est to other High Courts. He was of the 


view that in many cases, judges con- 
tinuing in the High Courts of their own 
State were likely to develop vested in- 
terests.... Fresh appointments could 
certainly be made from outside the 
State, This should be done as a matter 
of policy so that there was no pick and 
choose.” - 

369. Shri Hari Nath Mishra 
gress) was of the following view: 

“Shri Hari Nath Mishra (Congress} 
mentioned that it had been agreed at 
earlier meetings that one-third of the 


judges and the Chief Justice should be 
from outside the State. The need for 
such a policy arose not from any 
theoretical consideration but from the 
reality of the situation, He wished. te 
project this need to the Law Minister 
and through the Law Minister to the 
Chief Justice of India.” 


370. Shri Bhogendra Jha (CPI) 
served thus: 

“Shri Bhogendra J ha (CPI) supported 
the idea of transferring judges of High 
Courts outside their own State... He 
also observed that while members of 
the Committee belonging to the differ- 
ent parties had agreed that transfer and 
appointments of outsiders should be 
made, the idea should be propagated 
amongst the respective parties.” 

(Emphasis supplied) 


.871, The Law Minister presiding over 
the’ deliberations of the Consultative 
Committee pointed out that the delay 
in evolving a policy was due to the fact 
that he was ascertaining the views of 
the Chief Justice of India but a final de- 


(Con- 








ob- 
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cision was yet to be taken. 
connection, he observed thus:— 

“The Law Minister mentioned that he 
had sought the views of the Chief 
Justice of India on the policy 
of having’ Chief Justices from out- 
side, as that by itself would 
considerably improve the function- 
ing of the High Courts, He apprised 
the members of the approach of the 
Chief Justice of India in the matter of 
transfers and appointments of outsiders. 
A final decision in the matter of a 
policy of transfers was still to be 
taken.” | 

372. So far as the CJI is concerned, 
he was firmly opposed to the wholesale 
transfers of all CJs from one High Court 
to another without objective reasons 
though selective transfer could be made 
in appropriate cases for objective rea- 
sons, -On 18-3-1981, the CJI observed 
that at least a few of the new appoint- 
ments to every High Court were in fact 
made from outside the State. In Apuil 
1981 he opined that at least one-third of 
the new appointments to: the High 
Court should be made from outside. 

373, So far as the second limb of the 
Policy is concerned, viz., that each High 
Court should have one-third of ‘ts 
strength of Judges from outside the 
State, the CJI clearly concurred with 
this view but his main grievance seems 
to have been against the wholesale 
transfers of CJs so that each High Court 
had a CJ from outside. According to 
the CJI, such a policy was fraught with 
grave consequences and serious incon- 
venience which may be caused to most 
of the CJs. In spite of the stand taken 
by the CJI the Law Minister on behalf 
of the Central Government, tried his 
best to persuade him (CJI) to agree to 
a uniform policy of transfer of CJs—a 
policy which had found favour with 
eminent jurists, politicians, lawyers and 
parliamentarians, but the CJI seems to 
have posed stiff resistance to the afore~ 
said Policy. , 

374. The Law Minister participating 
in the discussions in the Rajya Sabha oñ 
30-7-80 on the question of transfer of 
. CJs from. one High Court to another 
spoke thus: 

“Mr, Chagla and Mr. Palkhivala — 
they supported the approach that one- 
third of the Judges should be from out- 
side so that it would be in the interest 
of national integration; regionalism wiil 


In this 


' S. P, Gupta and others vV. 


‘the society...... 


S.C, 335 


not come in, and also it would be in 
the interest of a  easte-ridden society. 
That was the approach they had taken, 


Union of India and others 


I will go only into the recent past. Even 
my predecessor, Mr. Shanti Bhushan 
felt that a Chief Justice should be from 
outside on the same grounds which 
were urged by the Law Commission in 
its 14th Report...... The policy is whe- 
ther a Chief Justice should be from out- 
side or not, and if so, whether the 
seniormost person based on the all- 
India seniority should be appointed 
wherever the vacancies occur, or ang 
other mechanism has to be evolved 
which should be in the best interest of 
This very Bar Councu— 
except one or two members who have 
changed; otherwise, the personne] are 
the same — said: “Yes, the policy should 
be that the Chief Justice should bpe 
from outside.” The other question that 
was posed by the Law Commission was 
question No, 12 which said: “What is 
your view with regard to the suggestion 
that we should have a convention ac- 
cording to which one-third of the 
Judges of each High Court should be 
from outside the State”? This very Bar 
Council answered in the affirmative.” 


(Rajya Sabha Debates: Vol, CXV. 
No. 6 dt, 30-7-80, pp. 219-221) 


375. In his speech, the Law Minister 
also said a few things about the manner 
in which the mechanism to give effect 
to the policy may be devised. In a later 
speech on 24-7-1980 in the Lok Sabha 
while dealing with the question of 
mechanism for giving effect to the 
policy, the Law Minister observed as 
follows:— 


“Mr. Deputy Speaker, Sir, on the first 
question of mechanism I must frankly 
bring to the notice of this Hon, House 
that even my predecessor Shri Shanti 
Bhushanji seems to be of the view 
that a Chief Justice should be from out- 
side because of the various factors, And 
Tam. glad that the Hon, Member, Shri 
Agarwal, did support this approach, As 
I said we have not finally come to a 
conclusion...... The matter of mecha- 
nism is an affair where we have to ne- 
cessarily seek the guidance of the Sug- 
reme Court. And in this matter I can 
assure you that as and when we come 
to a final conclusion, we will see to it 
that the least injustice is done to the 


ae the. question’ “Of “the ` 


ry 
ti b.’ 
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persons’ concérned.: I' am~ at the“ ‘disposal. 
of the ‘Supreme ‘Court -to ‘suggest : 
‘mechanism which they: fee]: woud: be - 


suitable. in’ the : ‘interest. of hod indepon- 


dence ‘of ie D gp tag ee 


~ 


I ‘am pr epared to” leave: pee to: 
leave’ everything : to 
the ‘Supréme’ Court to'decide the mecha- 


. nism wie! the 2 whole approach, 7: 
l „(Emphasis ours): 
‘In order, : aweton to be fair. to 


: _ 316. 
i the CJI -for having. expressed a strong 
_ view against ‘the proposal: for ‘giving 


` effect toa uniform policy of transfer of 


CJs, it may: be necessary ‘to go ‘through 


. the various’ letters exchanged between 


the CJI and the Law Minister to know 
the ‘reasons and the circumstances under 


which: the, CJI had voiced ‘his opposition. 


877. To: begin with, in a Note. dated ` anything .more.on the subject- except: ta 


< clarify ‘that. though I: recognise the ‘need 
. to evolve an., All India policy for 
: pointments of Chief Justices àn, the vari- 
_ ous High Courts, I--de.-not ‘think: that: ‘it 
ee be either. feasible . 


15-5-80 (which, is contained ` in one: of 
` the -files disclosed , under, the -majority 


Order. of this Coqurt); the Law Minister . 


once more “wanted: | ‘to’ ascertain’ the final 
view ‘of the CJ] thus; 

“While” this. file may--be refervetl. 

the CJI for his advice,.I-feel: that :--w? 
should, ‘also’. examine “about. evolving the. 


Policy. to appoint’ .the: Chief - Justice . of | 
a High Couit-from’ the High=Court- other - 
. than the High.:Court to: which the. Chief | . 
` Justice = is- to, be- appointed. I-had pags"... 
time. 
“Thé: fact remains ie 
P the. A 


ingly discussed. this issue- ` some - 
back: with ‘the CLI 
that in- the. various High” Courts - 
l problems of caste ‘and - eats ete, 
are looming. large,” ieee 


. 378. In. ‘reply: tO this; the . CJL drew 


| the attention. of: the Law. Minister 4 tO. 
eK: . 
`= dated 7-12-80 . 


the. following. facts which | may be 
tracted thus: 0, 

ask: would” become . “necessary ` ‘in’ the 
very near” future. to ‘evolve’ ‘an: All’ India 
. policy ‘for | appointments’ of" Chief Justices 
„iħ,the various High Courts. 


-  éułtieš in’ taking any, ‘ad hoe : decision son | 
-that question - are `of. ‘such grave’ magni: - 
tude, that” it: would ‘be; “ittipossible’ at ‘this 


‘Stage to ‘Appoint . an outsider as’ a ~ Chief 


.. Justice either of the, “Delhi: High. Court 
oi or, of the: Andhra. Pradesh: High Court.” 


, | 379.. It would appear: from’. the ‘ con- 
ee tents of. the~ Note "extractéd above .. “that 
_ j the CJT: Was opposed: only.” against’ any: ` 


_ad.‘hoc ? decisions = : without ° ‘evolving © ; 
All-India ‘policy’: -f6R À ‘appointment! öf Cds: 
. He chad : ‘delibérately.: ‘remnainéd ‘silertt - 
` Policy’ 
transfer of “CJs. 


-S.: B.\Gupta -and others. Wus ‘Union. -Of« Thidia and others- 


ány 


ae of the High - -Court to - 
. High..Court, or to appoint: an outside 


an ` 
-of the -epach so: far as- 
on. 
Fegarding , 
' tons „expressed . by- top legal ` luminaries 


ALR 


. 380; -In his- minute dt, 31-75 80- while 
expressing ‘his opposition., to the uniform 
policy the GJI .clearly.:stated -that -he 


‘had: an open mind,- the- relevant portion 
"> may ‘be extracted. thus: . 


* 
ye 


l “The ‘heart of the ‘matter however- is 


“whether; as a general All. India policy. 


a J udge . of'a High Court ought -neyer 


to be’ appointed as the Chie -J ustice 2 


that, High” ‘Court? I. am prepared. ` 


keep: an open mind-on this. - question - = 


cause the pros. and cons -of thé issie has 
still, to be thrashed out. 
view may. -be. that transfers of sitting 


But. the beti er 


Chief, Justices may be made only’ in ap- 


‘propriate . cases, that."is to” say,- when: ` a 


strong “case for the transfer has’ ‘been 


made ` out. . 
„At this- stage it is uñnecessary to Say 


Me ap- 


or proper ` to 
sitting | ‘Chiel 
` another 


transfer -each ` 'ahd every 


Judge -as - the. Chief. Justice whenever g 
aaa of a: Chief. Justice: arises.” `- 
; . (Emphasis supplied] 


` 381. at: appears that the CJI himseli 
appears. to bein two minds — whether 
or riot to accept the uniform policy ` 

‘and was. weighing ` the’ merits and eae: 
merits in‘ the balanced scales of- justice 


_ Ultimately, ` it seems that-he appears tc 


have finally thadé up ‘his mirid to oppost 
the policy ‘of wholesale transfer, of CJs 
This “would ‘be ` clear from his’ letter 
addressed to. the . Law 
Minister” where he ‘had. expressed” hi: 


opinion: ‘fairly, frankly and without any 


i feservation ‘thus: 


The dii- | i “Though I ‘am firmly opposed . to [ 


wholesale, transfer of the Chief. J uice 
of High Courts, I take the view,. “awhict 


J have expressed from time to.. time 
that such: transfers may be made- in- -ap 
. propriate cases for - strictly. - objectivs 


-reasons, . , Personal -considerations must 
in the matter of such. transi t, Ar whol 


kept. out, ss ond > eos 


+. B82: ..This,;’ therefore, ‘wiatles the eat 
the CJE-- wa; 
concerned: “After, examining. the- entirt 


history.” of" the case; the. -vatious » opin 


v 
+ 
iuis 
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statesrien, politicians .. ‘and. 
from : 1958 to 1981,. we` are. 
convinced that the`idea of. the. ` : Central . 
Government, of -a uniform : ‘policy: of 
transfer of CJs, so that each ‘State’ “has 
a CJ. from. outside, is “a „very „essential; 
useful, sensible and a~ wise one) jwhrch 
cuts at,.the’ roots of so many evils: with 
which not only our. country | but 
the higher judiciary is faced. ‘Some: uf. 
these aspects have been dealt with. by . 
the Law. Minister and other legal lumi- 
naries in the various extracts _ ~ quoted . 
above. . 


383. Secondly, such. a -yniform.-policy ` 
will ‘be in the better interest- of the 
concerned: Judge -himself ‘because: how- 
ever. disinterested: or independent: «he 
may be, he is, bound to be - influenced. 
either consciously. or unconsciously. ` by’ 
interested persons who -choose > 'to-: -ek- 
ploit him even, without his’. knowledge. 
“A clear -instance of this is to be -foutid 
in the case of, Justice K. B© Ne Singh i 
which, has been fully clarified by - the: 
‘GJI in his. counter-affidavit in Transfer- 
red“ Case No, 24: of 1981, “As, . however, 
this is a very sensitive matter we ' would 
_not like to go into the: details -or icom 


S: -P: Gupta “and others” y. 
'- jurists. right 


parative -merit or demerit .of the Policy’ 


but by and large we are: absolutely çon- 
fident that‘ such a policy ‘would:-enhance 
-the .prestige of ‘the judiciary, ensure ` Pits : 
independence and- make. the. wérking.. ub. 


the head of -the judiciary. in the. ' State 
‘more efficient and generate’ a‘ reatet : 
confidence in the- people. of the” -new 


State where he is transferred. 


been pointed out against this Policy’: 


the language problem but that also. does y 
guage p ' betore” “eligible ‘for’ being appointed as 


hot . appear. to be an insurmountable: 
obstacle because. while ‘laying down. the 
policy . the Government can start: with 
transfers of CJs within 
recommended by the Law. - - Commissioa 

which will. minimise . the language diffix 
eylty. . In.making the -transfers, there 

would. be..no .serious’ objection: if the-CJ 
is, allowed ‘to indicate -hbis choice. regard- 
ing „the .State where -he. would -be | pre- ` 
pared. to be transferred and the : ‘same 
may. be accepted as. far, as? : practicable. 

So far .as. recruitment of- one-third 


Tudges at the initial stage - ds . „concerned; 


this, will ño. doubt present. some . Af- 
culties in othe. ‘beginning: „because. several 
constitutional authorities | :would+ haye: 49 
k. 19R2 S. C190. Gald. 


as Pon F 
Fkk ae e I Es 


absolutely | 


. aniethanisin ` 


even _ 


‘the Tones - as ` 
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. be. corisulted but “this difficulty can- be 


‘overcome: . either by the appropriate 
method. adopted ` “by, the Circular or any 
“similar . to the same, We 
“would like ‘to. suggest. : ‘that the Chief 
: Justice -of eiich High’ Court should. be 
‘asked tO: ‘prepare a’. panel of: suitable 
‘persons’ who are ‘considered for appoint- 
‘ment as High Court Judges both from 
the Bàr and from the subordinate judi- 
tiary... Before’ including the name of the - 
persons concerned their- previous con- 
went. for “béing appointed outside the 
State may. be obtained by the CJ. This 
can be- done by. determining the strength - 
of thé panel so. that ‘it may form one- 
‘third of the total strength of permanent 
Judges. already | fixed by the Président .or 
as: ‘may. be. fixed from time to time, The 
Civil. List ‘of J udges . of the Supreme 
| Court’ and: High ` Courts gives the sanc- 
tioned: strength of permanent and Addi 
tional J Judges, One-third of the strength 
of the” ' pëtmahent J 'udges ` according to 
‘the: vacancies that fall should be reserv- 


_ ed, for. the. persons found suitable . and . 
who are. ‘willing’: to serve outside. the `“ 
State, Tt. would be. better if the per- 


sons whose: names are. included: in -the 
panel ‘are “appointed, outside the State 
as. permanent Judges. which would, pro- 
vide: an attractive’ | offer , and. pive a 
better impetus to-. the, persons . aspiring 
fore: judgEship and would tempt . heni to 


serve ‘outside, the: State. 


ne "385; This: procëdurė doai: ‘be 
tinued’ without any break through 


con- 
a 


i phased: programme - and the ultimate re- 
` 384.. The only “objection Which has 


Suit: would’ ‘pe’ that’ after | ‘a few years, 
the’ outside’ J ùdgès in each High Court 


s CJ, of the High’ Court. in which they 
were ‘appointed. if “hus, : after- the re- 
tirement: “Of “the “present CJs or the 
transferee CJs a.time may come when 
automatically ` every, High. Court will 
have” a CJ ‘from outside because the 
seniormost Judge who was initially re- 
cruited ‘from | outside would,. if found | 
suitable , in’ wall” respects, be appointed 
Chief: J ustice ‘of the said High Court, 
Such ` a scheme , would « be, a continuous 
“implementation. , ‘of: the Policy. 


ri- 386. Moreover,’ - onte- the. Govern- 
mént- ‘takes: à final. decision considering 
the. ‘diverse: views.--expressed by politi- 
cne, Juny lawyers, : parliamentarians 


m 
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and respectable citizens, in respect of 
having a uniform policy by which every 
CJ should be from outside: the State, 
the Government can lay down such a 
policy by Presidential order. If that.is 
done, there would be no just or lawful 
cause for the CJI. to- withhold his con- 
sent to implement such a uniform policy 
because once a policy is evolved and 
given effect to, the idea of making 
selective transfers. would lose its sign- 
ficance and value and would perhaps be 
violative of Art, 14 of the Constitution 
because selective transfers would al- 
ways result in some sort, of discrimina- 
tion, for in each case, the . CJI would 
have to justify tne classification made 
by him. : 


387. It is true that neither the Law 
Commission set úp in 1958 nor the one 
set up in 1978 had totally agreed with 
the first limb of the policy, i ẹ. trans- 
fer of CJs from one State to another 
so that each State has a CJ from out- 
side although they did find in unequl- 
vocal terms that. there was a sufficiently 
vocal section of the. public favouring 
such apolicy of transfers. This was per- 
haps because by ‘that time all the 
various shades and aspects, mechanisms 
and. methods of evolving such a policy 
had not been fully explored nor did the 
State policy till, that time ripen into a 
wholesome policy after having consi- 
dered the various facets. of the matter 
With frankness, i and op 
jectivity, 


388. Indeed what had been noticed 
by the Law Commission’ in 1958, that. is 
about more than two decades ` hence, has 
become absolutely essential ` today in 


view of the modern trends of casteism, . 


nepotism arid patronage in the higher 
echelons of judiciary.. Furthermore, as a 
result of the, insufficient emoluments 
and poor coriditions of service, we are 
not able to muster men of high calibre 
and eminence for appointment to the 
High Courts. With great reluctance we 
have to observe that an. atmosphere 
seems to prevail today in most of . the 
High Courts Judges are being exploited 
and in some cases perhaps without. their 
knowledge, which has brought the most 
Sacred and sacrosanct institution of the 
judiciary’ into serious disrepute. 
only honourable remedy for this malady 
is the implementation of: ‘the first limb 
of the Policv. 


S. P, Gupta and others.v. Union. .of India and others 


The 


A.I. R. 


. 389. Nevertheless, regarding the se- 
cond limb of the Policy in regard to re- 
cruitment of. one-third Judges from 
outside the State, as far as possible at 
the initial stage; both the Commissicns 
have unanimously : acclaimed and ap- 
proved such a’ step. 


390. Brother Venkataramiah has 
tasen the view that although the 
CJI was opposed to the wholesale 
transfers of all CJs, his opposition 
wes only with respect to all these 
transfers ‘being made at a particular 
time, In other words, Venkata- 
ramiah J., suggests that the CJI was 
quite -agreeable to the Policy being 
carried out if the CJs are transferred 
not in a block but by stages and in due 
course of time. We are, however, unable 
to agree with this argument because 
this runs counter to the clear intention 
expressed by the CJI in-the letters dis- 
cussed above. Moreover, is will be 
rather unfair to the CJI also to say that 
he had merely opposed wholesale trans- 
fers made,at one time but had agreed 
to the Policy of uniform transfers if 
made by stages. The view taken by the 
CJI may not appeal to us or perhaps to 
the. majority. of the jurists but it connot 
be said that there is absolutely no sub- 
stance in the stand taken by the CJI. 
His point of view is also quite . under- 
standable but, with greatest respect to 
him, what he has. missed is the great 
public interest, the policy subserves | by 
promoting national - integration and 
curbing fissiparous tendencies that have 
started ‘raising their heads and comple- 
tely excludes discrimination which may 
result in cases of selective transfers, 


391. Brother Venkataramiah has also 
expressed his view that the transfers 
proposed by the CJI, which were quite 
a number of them, were actually in aid 
and implementation of the policy for- 
mulated by: the Government and, there- 
fore, even ifthere was no effective con- 
sultation, the transfers would be valid. 
We regret that we are unable to accept 
this view because it is the common case 
of all the, parties that although the sug- 
gestion to evolve a Policy has 
been © mooted no such Policy has 
yet - been evolved or finalised be- 
cause even according to the Law 
Minister, | the mechanism is  yetto 
be determined which would have, 
to be left to the Supreme Court, This isd 
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further Sippo by the statements’ of 
the Law: Minister which was : produced 
by the Solicitor-General where the Law 
Minister merely: says that the Policy 
view was put across to the CJI who ex- 
pressed his opposition to all the CJs of 
the High Courts being from outside. 
The Government, however, acceded to 
the transfers proposed by the. CJI as 
(1) it was felt that not agreeing to these 
transfers may be construed as though 


the Government was departing from:its 


view of having CJs from outside, and 
(2) the policy aspect could still be pres- 


sed into service later. 


392. Thus the statement of the Law 
Minister clinches the issue and estab- 
lishes the fact beyond doubt that no 
uniform Policy has so far been evolved 
and the said Policy, if any, isstill -n 
the making. This being so, the ques- 
tion ofthe CJI proceeding to implement 
the Policy by proposing the a 
would not arise, 


393. On other points, we entirely 
agree with Brother Venkataramiah and 
other Brother Judges that the Policy :s 
good, reasonable, fruitful and ca: 
tionally valid. 


394. Thus, acloseand careful seru- 
tiny of the correspondence between the 
Law Minister and the CJI over a year 
on the issue of evolving a general policy 
of transfer of CJs so that each State has 
a CJ from outside could not be finalised 
and what happened was that only spo- 
radic transfers were recommended by 
the CJI. As indicated above Brother 
Venkataramiah has in his lucid judg- 
ment seems to have construed the letter 
dated 7-12-1980 of the CJI to indicate 
merely that he was against wholesale 
transfers to be made at:one stroke and 
what he suggested was that these trans- 
fers should be made in stages and not 
on a single day. In other. words, Ven- 
kataramiah, J., is of the view that the 
transfers recommended in the CJI’s 
letters dated 7-12-1980 and 20-12-1980 
were merely in implementation of the 
general policy of transfer of CJs so 
that -every High Court has a CJ from 
outside. With due respect, we are un- 
able to spell. out such an intention’ of 
the CJI from the clear contents of the 
letters which in fact- and in' purpose re- 
jects the general policy of wholesale 
transfers of the CJs as suggested by the 
Waw Minister, He has ultimately: ex- 


N 
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pressed himself very. clearly’ and 
strongly that he was against such a 
“universal policy of wholesale transfers 


and would be willing only to consider 
individual cases on their merits leaving 
apart, personal considerations and for 
objective reasons, ` 


395. Secondly, since it is ie admitted 
case of the Government that while they 
were thinking of evolving a. general 
policy of transfer of CJs, the policy had 
not yet taken any final shape nor did 
the Government take any conclusive 
decision on this important matter, With 
due respect, therefore, we do not agree 
with the: 'view taken by Brother . Ven- 
kataramiah 'J.` on this point. 


. 396. As regards the Government’s 
idea of evolving a general policy to ef- 
fect transfers of CJs in a manner which 
puts every High Court under the CJ 
from outside the State, is undoubtedly a 
very sound and acceptable policy as 
found by us. We have pointed out from 
the various. Reports discussed above that 
ever since the date of the Report of the 
SRC was. given the idea of having 
Judges from outside the State was 
clearly mooted. Furthermore, while we 
are examining the Policy’ sought to be 
evolved by the Government, at the pre- 
sent moment we cannot shut our eyes 
to the’ stark and hard realities of life. 
Ever since the linguistic provinces came 
into existence as a result of the SRC 
Report, attempts have been ~ made to 
see that the linguistic division of the 
State does not create disintegration of 


‘our big’ country which is the largest 


democracy in the world. In fact; law- 
yers,- Judges, politicians, jurists, mem- 
bers of the Bar and other statesmen have 
applied their minds and expressed them- 
selves strongly in favour of the’ policy 
sought to be evolved by the Govern- 
ment, : In view, however, of the changed 
circumstances, in our opinion, . such a 
policy is not only proper but essential 
as being the prime need ‘of the hour. 
We cannot’ but take notice of the fissi- 
parous and- parochial tendencies that 
have sarted raising their heads threaten- 
ing disintegration of the country. 
The dark clouds: of separatism, conserva- 
tism: and  parochialism ‘have started 
casting ‘their ‘shadows. on`. the entire 
country and it is high -time that such a 
sacred and” sacrosanct institution like 
the High: Courts should be . protected 


Rare 
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and kept aloof from such evil forees.. It . 


is manifest that a CJ from outside wiil 
apply an independent approach: both. in 
discharging his judicial duties as a 
Judge and in recommending appoint- 
ment of memkers of the Bar or service 
to the High Court and his selection will 
not be inspired or tainted by any local 
or. personal consideration because he 
would be an outsider in- the High Court 
of a State where he presides, .Further, 
even the litigant would have 
greater confidence in such a CJ than in 
a local person, i 


_ 397. We would like to reiterate -at 
the risk of repetition .that having re- 
gard to the 
the High Court Judges and their con- 
ditions of service which leave much to 
be desired, there has been a fall in the 
standards of efficiency and competency. 
Lawyers possessing great calibre and 
eminence are extremely reluctant to 
accept judgeship of a High Court, Thus, 
the choice and selection of suitable’ per- 
sons has become extremely difficult and 
experience’ has shown that in a num- 
‘ber of High Courts suitable persons 
have not been appointed. 


‘398. It has been vehemently argued 
‘by Mr. Seervai.as also by Mr, Sorabjee 
who followed him that their main con- 
cern is that: independence of judiciary 
should be maintained at all costs. In- 
deed, if they dre really concerned that 
we should build up an independent 
judiciary then it is absolutely essential 
that new talents from outside should be 
imported in every High Court either to 
man it or to head it so that they may 
. generate much greater confidence in the 
people than the- local Judges. The 
position of a CJ is indeed a very high 
constitutional position and our . Consti- 
tution contains sufficient safeguards to 
protect both his decision making process 
and his tenure. It is a well-known say- 
ing that power corrupts and absolute 
_ power corrupts ‘absolutely. As man is 
not infallible, so is a Chief Justice, 
though a person holding a high judicial 
. post is likely to be incorruptible - be- 
cause of the quality of sobriety and re- 
straint that the - judicial ‘method . con- 
tains, Even. so, if ‘a’ CJ is‘ from. outside 
the State, the chances of his misusing 
his powers are reduced ‘to the absolute 
minimum. We have pointed out that 
-the. power ‘6 formulate. or “evolve this.. 
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inadequate . emoluments of, 
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poliey-. clearly ies, within the four 
corners. of Art. 222:-itself which contains 
a very. wide power conditioned. only. by 
consultation with CJI who is the highest 
judicial authority in the country, It is 


` always open to the President, which in. 


practice means the Central Govern» 
ment, to lay down a policy, norms and 
guidelines . according to .which the Presi- 
dential powers are to be exercised and 
once these -norms~ are followed, the 
powers of the President would be be- - 
yond judicial review. 


. 399. We might also mention that as 
against policy transfer selective trans- 
fers of .CJs to High Courts other than 


the one where they are working or may 


be appointed, contains the colour of dis~ 
crimination and arbitrariness because 
however careful the CJI may be if he 
starts picking and choosing CJs from 
outside the High Courts the element of 
discrimination or arbitrdriness - cannot 
be reasonably excluded. On the other 
hand, if a general policy applying to all 
and sundry (CJs) is evolved by which 
State would have a‘CJ from outside no 
complaint of discrimination can ever be 
made.: In fact, the very foundation . of 
_discrimination ‘would - disappear. ‘The 
“view: taken by the CJI, with greatest 
respect to him, does not appear to be 


correct or acceptable and perhaps: in 


his own interest selective - transfers 
should not be made because even if’ in 
one or ‘two cases discrimination: is: made 
due to. oversight or bona. fide lapse, rt 
will amount to a great slur on such @ 
high position as the CJI holds. On the 
other hand, if a uniform policy of ap- 
pointing or promoting CJs to High 
Courts outside the State is followed. it 
will promote national . integration and 
curb the’ fissiparous and parochial ten- 
dencies and preserve -and protect the 
purity of judicial administration. We 
cannot conceive of any better policy | 
which would be in greater public im- 
terest than the policy. of having CJs in 
every . State from: outside, "We have 
already ` observed . that whenever a 
general policy or radical change of this 
kind is made it has to be subject to 
‘just exceptions and the formulation of 
such a policy. would also have to. take 
within: its fold exceptional circumstances 
applicable to a particular CJ or CJs-—~ 
a’ meter “Wich we shall ` Dacus here- 
afters fr OT a 
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.- 400. Even as. regards the: 

tional validity of the general policy 
which may be evolved by the ~ Centra. 
Government. - This Court. in Seth's: case 
(AIR 1977 SC 2328) had clearly expres- 
sed the view that. . 
be in public interest, Jn this connec- 
tion, Chandrachud J.; (as he then was) 
speaking for the majority: judgment ob: 
served as follows (at pp, 2344, 2347 -of 
AIR 1977 SC):— 


“As regards the first, no 
deny that whatever measures are 
quired to be taken-in order to achieve 
national integration would be in public 
interest. Whether it is necessary to 
transfer Judges from one High ‘Court to 
another in the interests of national m- 
tegration is a moot point. But that is a 
policy matter . ‘with which couris are 
not concerned directly, ; 


constitu- 


one can 


Policy transfers on a wholesale basis 


which leave no scope for considéring the 


facts of each particular case and which 
are influenced by one-sided , govern- 
mental considerations are outside the 
contemplation .of our Constitution.” 

401. Doubtless, there appears” to` be 
some apparent contradiction ` between 
the two passages. extracted above from 
the judgment of Chandrachud J On. a 
closer scrutiny of these observations- his 
view that policy transfers on wholesale 
basis would leave no scope for consi- 
dering facts of each particular ‘case 
cannot be read out of. the context and 
have to be read inthe light of the pecu- 
liar facts.and circumstances of Seth’s 
case (AIR 1977 SC 2328) in which trans- 
fers were made bythe Government not 
in pursuance of a policy or publie iù- 
terest but purely with political motives to 
punish Judges for sharing a particular 
ideology. This is, however, not the case 
here and therefore as we read the ‘ob- 
servations of Chandrachud J. he has not 
held the policy of transfer to be not 
in public interest in orderto promote 
national integration. 


402. For the reasons that we have 
‘already given above, we are unable -to 
‘agree with the observations. where the 
Jearned.. Judge has said that. interest . of 
national integration is a moot point. We 
“have already shown. from the . opinions 

‘expressed by -high constitutional . and 
hee authorities. that a policy of having 


T in every High Court. from outside:.is 
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in great national interest -and perhaps 
very necessary in order to curb and 
crush the fissiparous . tendencies which 
seem. to sway our entire country. Bhag- 


wati, J. while adverting. to this. aspect 
of the case observed as follows’ (AIR 
1977 SC 2328 at p.-2352) :— 

“It was admittedly: part of mass 


transfers of 16 High Court Judges and 


though a suggestion. was made by the 


Government of India in its affidavit in 
reply that the transfers were made with 
a view to strengthening national in- 
tegration but cutting at the barriers of 
regionalism and parochialism, the Gov- 
ernment of India did not choose to dis- 
close the principle on which these 16 
High Court Judges were picked out for 
being transferred.” 

403. These observations show ` that 
Bhagwati, J., did not. dispute the correct- 
ness of the Policy of National integra- 
tion but found’ fault with the manner 
in which it was applied by justifying 
the transfers on a ground which was not 
supportable in law. It is obvious that 
if the transfers would. have been made 
to strengthen national integration ‘n 


-order to cut the barriers of regionalism 


and parochialism,. the Judge would have 
no. hesitation in. upholding the State 
Policy. Krishna Iyer, J. and one of us ` 
(Fazal. Ali J.) also sounded a similar 
note and observed thus (AIR 1977 SC 
2328 at p. 2377):— | 

“But .to promote the community’s 
concern for impeccable litigative justice 
policy-oriented transfer of Judges after 
compliance with constitutionally spelt- 
out protocols may not be ruled out.: 


: Salutary -safeguards to ensure. judicial 
independence with concern for the All- 
India character of the superior Courts 
in. the context of the paramount need of 
national unity and integrity and mind- 
ful of the advantages of inter-State 


-erossfertilization and avoidance of pro- 


vincial perviciousness were all in the 
calculations of. the framers of the Con- 
stitution.”, 

. 404. Even Untwalia J. who had dis- 
sented from. the majority judgment had 
admitted. that.. the - .purpose of national 
integration. was a good thing to be achiev- 
ed and in. this connection observed thus 
(AIR..1977. SC 2328 at p, 2388): i 

“The purpose. of national: _ integration 
if, „otherwise it is a. ssa _thing to be 
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465. Thus, it would appear that: even 
the judicial pronouncements: of . this 
Court in Seth’s case (AIR 1977 SC-2328) 
extracted above fully -favour the for- 
mulation of such a policy. Added to this 
the commitment made by the 
Minister that once the Policy of whole- 
sale transfers of CJ is evolved-the 
mechanism would be left to the Supreme 
Court and the Policy be started from 
the grass-root level by taking- consent 
of the persons nominated for ` appoint- 
ment of Additional Judges who have not 
yet been made permanent, the- policy 
can be fully worked out - without, any 
hitch or hindrance, i 

406. The next question that arises for 
consideration is as to: how the two 
- limbs of the Policy, viz., (1) transfer of 
CJs from ‘outside, and (2) recruitment 
of one-third of Judges from outside the 
State at the initial level, can be effect- 
uated. Here, we do not find any dif- 
ficulty whatsoever. Art, 222 confers an 
express power on the President to ‘trans~- 
fer a Judge (which includes the CJ) from 
one State to another, . This power 
is not circumscribed or hedged by any 
conditions or ‘stipulations excepting 
that the CJI has to be consulted, In 


determining as to how this -power 
can be- exercised, the Presi- 
dent undoubtedly possesses an implied 


power to lay down the norms, the prin- 
. ciples, the conditions and the circum- 
stances under which the- said power is 
to be exercised so long as he does not 
overstep the limits or confines of the 
power enshrined under Art, 222. Since 
the implied power lies with -the Presi- 
dent it is not at all necessary that this 
power should bə regulated by a legisla- 
tion or an Act or a Rule or a bye-law 
or any other instruction. A declaration 
by the President regarding the nature 
and terms of ‘the policy which virtually 
means declaration by the Council of 
Ministers ig quite sufficient- and absolu~ 
tely legal- and constitutional to effect- 
uate the policy decided upon. 

407. Secondly, as the policy is a 
general one which applies to all and 
sundry without any discrimination or 
selections, it cannot be violative of 
Art. 14 of the Constitution because the 
policy will operate equally on all the 
Judges of the Cis without any difference 
or distinction, 

408, Thirdly, ‘it is necessary to put 
the policy beyond the charge of uñ- 
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reasonableness or- arbitrariness that the 
State policy must be subject to just ex- 
ceptions which may-be very few, ‘so 
that the’ exceptions do not become’ a 
rule or a ruse to destroy the ‘effect of 
the main policy - itself.. For instance, 
while evolving or formulating a general 


policy’ the ‘following exceptions can be 


made by the President — 


(1) that where the personal circum- 
stances of a Judge, purely on humani-. 
tarian grounds, are such “as may = 
danger his life, e. g., he may be” 
heart “ patient and so he may not be 
transferred to a High Court -which “s 
situated’ in ‘a hill station or at‘a parti- 
cular height or he may be: suffering 
from such’ disease which may imperil 
him there or such other circumstances 
of a-very compelling or pressing nature, 


(2) where the Judge or the CJ con- 
cerned is about to retire and is to 


serve only for a very short term before 


retirement,-his transfer to some other 
Court would not serve any useful pur- 
pose and would be very inconvenient to 
him — such a period may. vary from 
one day to six months but not more, 
(3) where due to some physical in- 
firmity the CJ . concerned has become 
immobile and cannot be moved beyond 
his home State, this may be a just and 
humanitarian ground for bringing him 
under the exceptions to the policy, and 


. (4) such other circumstances, either 
similar to or identical with the circum- 
stances mentioned above, which in the 
opinion of the CJI or the President re- 
quires due one on = humani- 
tarian grounds. : 


"409; It is manifest that even if a 


Policy has been finally evolved and 
formulated and transfers are 
sought to be made in pursuance 
of the’ policy, the President has to 


consult the CJI or where the CJI initia- 
tes the proposal he is to consult the 
Judge concerned as also the President 
but the process of consultation would 
have to be confined to the four corners 
of the just exceptions indicated above 
and not beyond the same which form 
part of the Policy laid down by the Pre- 
sident, 

410. At the same time, the exceptions 
should not be so broadly construed: as 
to destroy the effect and fruitfulness - ofa 
the Policy, `` g 


. tarians and others. 
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411. Another aspect of ‘the matter is 
as to whether or not the policy is legally 
justifiable and is in public :interest -so 
as to be legal and constitutional. On 
this aspect of the matter unimpeachable 
materials have been placed before us to 
show that right from the framing of 
the Constitution up-to-date public opinion 
has always favoured the transfer of 
Judges as a matter of uniform policy, As 
late as 1949 when the Draft Constitu- 
tion was made, Dr. Ambedkar, as alrea- 
dy indicated, had expressed a pious 
wish that Judges should be transferred 
to other States so that they can apply 
an independent approach and generate 
more confidence being above all local 
or parochial interests. eo 


412, We must hasten to add that Tne 


President before formulating the Policy 


should consult the CJI and have his 
views because the laying down of the 
Policy. would be: under Art, 222 and 
consultation with the CJI being neces- 
sary concomitant of : the said power, 
even while laying down the Policy, the 
consultative process is essential, Although 
the “CJI has at present shown his 
stiff opposition: to the Policy we` hope 
and trust that when the matter is re- 
assessed and a Policy is finally’ formu- 
lated, the CJI would eschew his oppo- 
sition in view of the various factors and 
circumstances indicated above ‘as also 
in due deference to the view of some 
of the Judges of this. Court who have 
decided these cases, which, as pointed 
out by us, is not only in great ` public 
interest but also in national interest of 
the country. Moreover, the Policy has 
been amply supported and sponsored not 
only by the Government but also by a 
very large body of publicmen including 
jurists, politicians, lawyers, parliamen- 
If despite these cir- 
cumstances the CJI. does not change his 
view and sticks to his opposition of the 
Policy, then we think this will be a fit 
and proper case where the . President 
might overrule the CJI and enforce the 
Policy. We however solemnly ‘hope. and 
trust that. such an eventuality would not 
arise, ` : T 


. 413. Before closing this Chapter,: we 
would like to say afew words about the 
mechanism of giving effect tothis Policy. 
The Law Minister has already made a 
statement in the Parliament as indicated 
above that he is prepared to leave the 
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mechanism to be devised to the CJI or 
to the Supreme Court. If the Supreme 
Court, which represents cream of al 
legal and judicial master minds of 70 
crores of the people of our country, 1s 
left to adopt the mechanism, viz., as to 
which CJ should be posted where and 
judge the suitability and the atmos- 
phere of the place of posting, then we 
think that nobody can ever complain of 
any injustice or discrimination against 
the mechanism adopted by the Court. 
We might further state that only the 
mechanism is to be left to the Supreme 
Court which will - require a smal] Con- 
stitutional amendment in Art. 222 which 
uses the word CJI alone. For the time 
being the mechanism could be left be 
w 
consult his colleagues before adopting 
the mechanism in each case. 


414. Before closing this chapter w€ 
should now say a few words about the 
legal and constitutional effect of the 
Circular said to have been written by 
the Union, Law Minister. In order to 
understand the real import of the said 
Circular, the same may be extracted in 
full: ; : 

“D. O. No, 66/10/81/-Jus 
Minister of Law, Justice & 
Company Affairs, India 
New Dethi-110 001, 
March 18, 1981, 

My dear 


It has repeatedly been suggested to 
Government over the years by several 
bodies and forums including the States 
Reorganisation Commission, the Law 
Commission and various Bar Associa- 
tions that to further national integra- 
tion and to combat narrow parochial 
tendencies bred by caste, kinship and 
other local links and affiliations, one- 
third of the Judges of a High Court 
should as far as possible be from out- 
side the State in which that High Court 
is situated. - Somehow, nc start could 
be made in the past in this direction. 
The feeling is strong, growing and jus- 
tified that some effective steps should 
be taken very early in this direction. 

2. (a) In this context, I would request 
you to obtain from all the Additional 
Judges working in the High Court of 
your State their consent to be appointed 
as Permanent Judges in any other High 
Court in the country. They could, im 
addition, be requested to name three 


| i To ' 


written, ~-viz.; 
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ad as Permanent Judges, and 


(b) Obtain from persons who- have 
aedy been’ or may in “the. future be 
proposed by you -for initial appointment . 
their consent to’ be appointed to: any- 
other High Court in the. country along: 
- with a similar preference for three e men 
Courts. 


3. While ob:aining the ‘consent ana 
“the preter ence of the persons mentioned ` 
‘in’ paragraph 2 above, “it may’ be made 
clear to them that the-furnishing of .the 
consent or the indication ‘of a preference 
does not imply any ‘commitment on the 
part of Government. either in' regard to. 
their appointment or in regard to. ac- 
commodation in „accordance with the 
preferences given. 


4 would be. grateful if aain is in- 
itiated very early by -you’ and the writ- 


'- ten consent, and’ preferences of all Ad-. 


ditional | Judges as well as of persons re~ 
commended by you. for -initial appoint~ 
ment are sent ‘to me within, „a formigi 
of the 'reċéipt of this letter,“ 
“5. I am also sending a: copy of. this 
letter to the. Chief, J ustice of your Bigu 
Court, `` 5 

` With regards ~ 

s Yours Siricerely, . 
l Sd/- AP: Shivshankar) 


4: Govern? of Punjab. 


.2. Chief Ministers (by name) (except 
i North Eastern States)” D l 


415. In the first place, ‘tie ata of 
_ the letter have to be understood -against 

the background `of -the- uniform policy: 
‘sought to be evolved -by the: President 
which we have dealt above exhaustively. 
‘Before we make -any comments it seems 
‘to us’ that what was purely'a useful and - 


innocuous, meaningful .and pointed docu- © 


ment` has been -described ‘by the peti-. 
tioners asa. most mischievous act of: the: 
Law -Minister whieh. endangers and- 
. erodes - the independence- of the 
ciary. In’ our opinion,: with due ‘respect 
to the counsel: for: the -parties,; the Cir-. 
cular neither does nor: aoe it eng to 
do any such thing, ; 


"416. To begin. “with the . preamblé | of E 


f the Circular clearly gives’. the. ° reasons 
and ‘the’ background why’ the ‘letter | was 


that has now: -amerped is- 


S: P. Gupta and ‘others v. Union- of- India and: others- no 


High Courts, in: order of preference, to; 
which they would. ‘prefer -to be apponi: 


. these panels. with ‘the 
_ Courts, .. 


*judi- - 


_ that the ‘undnirnous ` view - 
that ` ohe- 


sible: be: from outside<the State:in «which 
that High ‘Court is. situated. From the 
elaborate discussions ‘in respect of‘ ‘the 


various circumstances and- documents to 


which: we have referred while ~ dealing 
. With ‘the question’ of: Policy; it ‘is’ mani- 
fest. that nobody has ever objected to 
the second limb of the Policy, that is 
to say, taking one-third of the Judges in 
a High Court fror outside the State. 
We have shown that: even the CJI ‘has 
expressed his ‘entire agreement with this 
part of the. Policy. The Circular merely 
seeks to provide an easy and practical, 
rough and ready, and an ingenious’ and 
scientific mechanism to achieve this- ‘end. 


417, Let us. assume. that all 
agree that one-third’ of the Judges w 
each High Court should be taken’ from 
outside, which seems to. be the. absolute 
consensus thathas. emerged from-: the 


evidence produced by both. the -parties. ' 
The. question is how.is this: objective to”. 
“be achieved? One method may be as sug- 


gested by -some Commissions that each 
H 


igh- Court . should maintain a panel of — 
members.. of the Bar ‘and: the. rer eed l 


who. are suitable for appointment’: 
Judges .of, the. High Court and sande 
CJs. of all- High 
-Before making: the panel; it is 
manifest that.the State Government -aiso 
would have to be consulted, -which. .is 
also the. e of the: statute: 
This is, however, a very complex and. 
complicated . procedure and . will 


formed, 


418. So far as. Mr.. Seervai is concern- 
ed, he argued that this cannot be’ done. 
We are, however, unable to agree with 
him that. merely because it may not be 
very -easy to evolve this limb of: the 
Policy, it should be rejected as being 
impossible of performance. After- all, 


-eminent jurists like Justice Saiyid Fazl 


Ali, Justice . H. R. Khanna, Mr, M. C: 
Setalvad .and lot’ of others must be given 
the credit of- possessing great knowledge 
of law’ and if they thought that’ this was 
an idea which was most impracticable, 
they would never. have suggested it. 


419. The Law Minister by virtue of 
the ° Circular seeks ‘to hit upon a ‘device 


by. which: this limb’. of the ‘Policy. éan.. 
be - achieved. It is obvious that in::almost . 
apart ‘from . 
a Additional. 


-the 
permanent -- 


all - 
the: 


“High ‘Courts.’ 
Judges,- 


A. IR. ., 
third .of the Judges. should” as‘ far as pos- 


“parties 


take 
“quite a few. Sheol before the panel is 


va 


- cover . 
High Court at all -but it applies only. to- 
two kinds of Judges — (1) persons. who. 
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Judges are . working according to the 
strength fixed by :the President -in 
each High Court: .The Circular does not 
the permanent . J udges; of the 


are about.to be appointed as. Additional 
Judges, and (2) persons who are working 
as Additional] Judges and whose. tema 
is likely to expire. The Circular merely 
says that. the CJs. may obtain the con- 
sent of the aforesaid. additional J udges 
if.. they..would, like to be » appointed ,. as 
permanent Judges in any other.. High 
Court in the country and they 


There is no compulsion, 
to give their consent: it is merely an 


option or suggestion, which they may or 


may not accept, 


` 420; Secondly, . consent is’ sto -be PT 
èd from persons. who had- already been 
'or:-may in future. be proposed: for initial 
appointment.. as: Additional Judges i 
give their consent to’ be appointed 
any other High,,Court. Here also, fies 


- is ho element: af compulsion. Clause . (3). 


of the Circular, which ‘has been severely 
criticised. :by Mr. Seervai..and those 
who: followed: him, merely says 


of the preference would not. imply. any 
commitment on the part:of the: Govern- 


ment. -While ` criticising “this: part of. the ` 


‘Citcular the counsel for the petitioners 
have-. however. completely: overlooked 
- the most important «circumstance that 
it was‘impossible for the Government to 
have made any..commitment without. as- 
certaining the views of the State Gov- 
ernments concerned, the CJs as also the 
CJI. It could only be after these func- 
tionaries. would ‘have. 
option. that. the ball could be set. rolling 
and the CJs.of the High Courts where 
they were proposed to be sent could be 
sounded ‘for consultation as. also the 
Government.. Furthermore, the CJI 
- would .come into the, picture. only after 
the `- proposal has passed | through the 
High .Court and the State 


CJT at this Stage either to agree” „with 
this proposal or’ to drop it. 


424.. We, ‘therefore, . 
other “hand, the Circular provides an ad- 


dike. ito: go. oyt of, the State. in. accordance 


S.. P. Gupta and’ others. v, 
with -the ` Policy. It 


- undue influence. or 


could | 
name three High. Courts of. their choice.. 
on the Judges , 


-advanced before’ üs ` which . 


that . 
furnishing: of- the consent ‘or . indication . 


intimated their. 


‘that although there .was a clear 


Government 
concerned ahd it would be open to the 


fail to. gee what . 


Judges who. had given. 
harm. is- done to the J udges.._ On the- ` 
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appears -, that’ ua 
actual practice quite a few of the Judges 
have given .their. consent. ` 


422. Mr. Seervai- vehemently conterd- 
ed that the tone and tenor of the Circular 
amounts to pressurising the Judges and 
putting them under coercion to give 
their consent at the peril: of their be- 
ing dropped at the initial stage. The 
plea of coercion or undue influence is to 
be pleaded by the persons on whom 
coercion is used. 
None of the Judges have either by any 
statement or affidavit complained ` that.. 
they had given À inet consent under 
duress. 


423. Mr. Seervai ibaie - ` that ` 
Judges are not used to indulge in litiga- 
tion and if they chose to remain silent, 
the lawyers can take up their cause and 
prove that duress and coercion has been 
practised .on: them. We are ` really 
amazeéd_. that’ such an. argument has been 
completely 
ignores the ‘elementary norms ‘of law. 
Manifestly ` before the highest Court, a 
Judge-of ‘a High Court cannot be govern- 
ed by a law or rule of evidence different 
from: the ‘ore which applies to all citi- 
zens. It is now ‘well settled by. several 
authorities ‘that allegations of coercion. 
or undue influence ` must be expressly . 


' pleaded: by .the party whois the victim, 


and proved to the satisfaction of tne 


Court, 


424, In the instant case, there i is nei- 
ther’. any plea nor any proof : ‘by the 

so-called victims. A mere statement in 
the petition . that undue influence or 
coercion or’ duress was practised on the 
Judges is not sufficient for this Court to 
come to the conclusion that the consent 
of the. J udges was obtained under duress 
er coercion. Mr. Seervai ‘contended . 
indica- 
tion in the petition, none of the Judges 
has come forward to deny the same.. 


' This is indeed a most unusual.’ way of. 
s. proving a case of fraud or ‘undue influ- 


ence. - Suppose today .we accépt the 


‘argument of Mr. Seervai and hold that 


by virtue. of-the ‘Circular the ` Judges. 


-who have given their consent did so under 


coercion or duress and. tomorrow the very 
consent come 
forward. to this Court protesting against. 


_gur ‘finding and inform us that they had 
ditionat , facility: to the. J udges.. who may z 
. Shall be, the. answer of this Court I 


what 
On 


voluntarily. given théir consent, 
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what principle of law or equity can we 
decide the plea of fraud, undue: in- 
fluence or coercion?’ This argument 


which. is the sheet-anchor of Mr. Seervai, 
with due respect to him, cannot be ac- © 


cepted for a moment, 


425. Another comment against the 
Circular was that by the indirect process 
of obtaining consent of the Judges con- 
cerned, the provisions of Art. 222 have 


been rendered otiose ‘because when. the 
matter goes to the CJI, he would 
be faced ` with a ‘fait accompli 


and would have no discretion in the 
matter, -This argument also, in our 
opinion, is wholly untenable. A person 
of: the status and calibre of the Head of 
the judiciary in India would not be 
worth his salt if he exercises his còn- 
stitutional. power of consultation merely 
on the consent of a Judge without at all 
applying his mind. There is no ques- 
tion of presenting a fait- accompli to the 
CJI because he has to consider all the 
shades, aspects and problems of the 
matter in its’ entirety and would also 
have to consult the Judge concerned and 
if he feels that a proper case for trans- 
ferring the Additional Judge to other 
High Court has not been made out, he 
can refuse to give his consent in which 
case in all probability the proposal 
would die a natural death. We are, 
therefore, unable to accede to the con- 
tention that the Circular tries to inter- 
fere with the supreme authority of the 
CJI in the matter of consultation under 
Art, 222.. 


426. Ariother E AEA that furni- 
shes a complete answer to this problem 
is that no question of transfer is involved 
in the mechanism sought. to. be devised 
by the Circular. The Additional Judges 
have only to be appointed for the first 
time in other High Courts and are not 
to be transferred. Even if the Judges 
concerned give their consent 
appointed in an outside High Court, thoy 
would not be transferee Judges and 
therefore not entitled to the facilities 
which are available to transferee Judges 
like compensatory allowance, visiting 
his home State every year, etc. There- 
fore, the entire argument stands on a 
pack of cards. 


427. Lastly, the Circular ed te 
the Law Minister is not mandatory but 
purely. directory. It is open to the 
Judges to refuse to answer the queries 
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made from them by- the CJI in pur- 
suance of the Circular and no adverse 
inference can be taken against. them, 
though the law will take its own course, 

428. We are clearly of the opinion 
that once the Policy is finally formulat- 
ed and translated into action, it would 
enhance the image and independence of 
the judicial institutions and verily ° the 
judiciary would see its haleyon days 
where’ the Judges would be able-to func- 
tion with drive and dedication in a free 
and independent atmosphere’ without 
the fear of any local or . parochial in- 
fluence entering into their verdict either 
consciously or unconsciously. The grate- 
ful nation shall pay its homage to our 
grate Founding Fathers for giving unto 
this country a most ideal, flexible, sound 
and solid Constitution which has sus- 
tained the largest democracy in the 
world and has stood the test of times 
despite severe storms and © crises like an 
impregnable rock, 

429. For hees reasons, therefore, we 
are unable to agree with the counsel for 
the petitioners that the Circular in any. 
way tarnishes the image of the Judges 
or mars the independence of judiciary. 
This, therefore, disposes of Point No. 3 
relating to policy of General Transfers 
and the guano of kaii of the Cir- 
cular. 

430. As aerarii the adean ‘of ap- 
pointment of Additional Judges under 
Art, 224, the interpretation of Art. 217, 
the questions of locus and primacy, the 
exposition of the concomitants of con- 
sultative process, I generally agree with 
my‘ Brothers Bhagwati, Desai and Ven- 
kataramiah JJ., who have elaborately. 
dealt with these points. : " ` 


431. So far as the question of privi- 
lege is concerned, the matter was argued 
with all its ramifications by counsel for 
the parties’ All my Brother Judges 
after hearing the arguments passed an 


interim Order on 16-10-81 directing 
disclosure of the documents concerning 
the secret correspondence between 


various authorities. I, however, _ found 
myself, with due respect to my Brother 
Judges, unable to agree with the’ view 
taken by them and passed the following 
Order on the same date: 


“I am afraid, I am unable to persuade 
myself to agree with and express my 
respectful dissent from the © Order 
passed by Brother Bhagwati J. and other 


Fbs2. . 


Brother Judges directing disclosure of 
the contents of the documents. I am 
clearly of the opinion, after inspecting 
the documents and considering the pros 
and cons, various shades and aspects of 
the matter with all: its ramifications that 
it is not in public interest to disclose the- 
contents of the documerits and I accord- 


ingly uphold the plea of privilege taken = 
by the Union of India, I am aware that 


my voice is a lone dissent but I am satis- 


fied that I am in good company with my 


judicial conscience. 


Reasons for this Order will be given 
by me along with the judgment rendered 
in the cases.” ` i 


432. I now set out to give the detailed 
reasons which led me to dissent from 
the views taken by my learned colleagu- 
es, I had mentioned in my -interim 
Order that mine was a lone voice of 
dissent but I felt consoled that I was 
in good company with my. judicial con- 
science.. ; 

433. To begin with, in dealing with 
the question of privilege, we cannot view 
this important branch of law divorced 
from the socio-economic conditions of 
our own country nor can we overlook 
the special conditions —— political, econo- 
mic and social — prevailing in the lar- 
gest democracy of the world. Any judi- 


cial reform however radical or mean-' 


ingful it may be, must like a sage coun- 
sel be slow and gradual because it is 
the last refuge for those: who seek Jus- 
tice from the courts of law. One of the 
most prominent distinctive features of 
the laws of our country on the question 
of privilege is that: the doctrine 
of privilege is governed not- merely 
by case law but by statute law as 
also by Constitutional provisions. 
These provisions are contained in Sec- 
tions 123 and 124 of the Evidence Act, 
S. 162 of the Code of Criminal Pro- 
cedure and Art, 74 (2) of the Constitution 
of India. In deciding the plea of pr- 
vilege taken by the State or the party 
concerned, the provisions of the codified 
law, which have not been changed so 
far, must receive full and effective con- 
sideration at our hands. It is not for the 
first time that claim of privilege has been 
taken by the Government.in. this case 
but the law is now well settled by the 
decisions of this Court as also of vari- 
ous High Courts -including the Privy 
Council. I would not like to . burden 


” 
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this judgment, which has already become 
unduly long, with the long course of de- 
cisions of the High Courts. covering a 
period of more than a century. but 
would like to confine -myself to. the 
authorites of this Court and some Engli- 
sh and: American cases on which relian- 
ce has been placed by counsel. for ‘the 
petitioners. . 

434, Before proceeding to the, deci- 
sions, it may be necessary to extract the 
relevant provisions of the codified law 
of our country, Art, 74 (2) which con- 
tains a constitutional mandate by pre- 
venting any inquiry into an advice ten- 
dered by the Minister to the President 
runs thus: 

“74 (2). The question whether any, 
and if so what, advice was tendered by 
by Ministers to the President shall not 
be inquired into in any Court”, 

435. Sections 123 and 124 of the Evi- 
dence Act may be extracted thus : 

“123. Evidence as to affairs of State — 
No one shall be permitted to give any 
evidence derived from unpublished offi- 
cial records relating to any affairs of 
State, except with the permission of the 
officer at the head of the department 
concerned, who shall give or withhold 
such permission as he thinks fit, 


124. Official communications— No 
public officer shall be compelled to 
disclose communications made to him 


in official confidence, when he considers 
that the public interest would suffer by 
the disclosure.” 

436. Section 162 (1) of the 
Criminal Procedure runs thus: 

"162 (1). No statement made by any 
person to a police officer in the course 
of an investigation under this Chapter, 
shall, if reduced to writing, be signed 
by the person making it; nor shall any 
such statement or any record thereof, 
whether in a police diary or otherwise, 
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or any part of such statement. or record, 


be used for any purpose, save as here- 
inafter provided, at any inquiry or trial 
in respect of any offence under investi- 
gation at the time when such state- 
ment was made,” 

437.- A plain reading of these provi- 
sions would show that:these provisions 
are expressed in a negative form which 
is the clearest possible proof 'of the fact 
that the legislature has incorporated a 
direct prohibition against the use of 
documents mentioned in the aforesaid 
Provisions, 
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' 438. Thus, a disclosure can be allow- 
ed only in ‘exceptional circumstances 
where there is no injury to public inter- 
est because public interest is always 
paramount to private interést, In fact, 
these provisions clearly contain four im- 
portant attributes of - ‘the doctrine of 
disclosure:— — 

{1) public interest, 

(2) confidentiality, . 

(3) candour, and 

(4) expediency. 

439. A reading of these provisions 
would also show that the legislature 
seems to have- laid the greatest possible 
emphasis on public interest and con- 
dentiality aspects of these documents. I- 
shall. now refer to some of the leading 
decisions of this Court which have còn- 
strued the doctrine of privilege as con- 
tained both in Section 162 of the Code 
of Criminal Procedure, and Section 123 
of the Evidence Act, and have laid down 
principles which should be adopted by 
courts in allowing disclosure or uphold- 
ing the plea of privilege, 

440. I would fiirst refer to the case 
of State of Punjab v, Sodhi Sukhdev 
Singh (1961) 2 SCR. 371: (AIR 1961 SC 
493) which may justly be regarded as 
the locus classicus regarding the do- 
ctrine of disclosure where Gajendragad- 
kar J, with whom Sinha C, J. and 
Wanchoo J. agreed, „observed as follows 
{at p. 501): 

Lee A valid claim for privilege 
made under Section 123 proceeds on the 
basis of the theory that the production 
of the document in question wouid 
cause injury to public interest, and that, 


where a conflict arises between public . 


and private interest,. the latter must 
yield to the former. n 

441. It may. be noticed, here that 
Gajendragadkar J.. was fully alive to 
the fact that even as a result of the 
non-production of the relevant material 
or documents; the litigant: may feel dis- 


satisfied but that will not affectthe basic . 


principle. that public good and interest 
must override considerations of private 
good. Here this Court made a distinct 
departure from the view taken by the 
American Courts where the concern fot 
the amount of prej judice caused to the 
litigant -is so paramount | as. to form the 
bulwark and fundamental consideration 
for directing disclosure and in some 
eases even injury to publie interest “has 
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A. LEN 
to yield. to the. requirements of the Ha 
gant, 

It is, ihares clear that “this ire 
has not aecepted and in my opinion 
rightly, the extreme view of the Améri- 
can courts, This Court in Sodhi Sukh- 
dey Singh’s case (AIR 1961'SC 493 at 
Pp. 501, 504, 505) (supra) made the 
following. observations :— 

“Care has, however, to be. taken to 
see that interests other than that of the 
public do not masquerade in the garb 
of public interest and take undue ad- 
vantage of the provision of S. 123. Sub- 
ject to this reservation: the maxim silus . 
populi est supreme lex which means 


that regard for public welfare is the 
highest law is the basis of the provi». 
sions contained in -Sec, 123) Though 
Sec. 123 does not. expressly refer to 


injury to public interest that principle 
is obviously -implicit in it and indeed 
is its sole foundation. 


Having regard to the notion about goy- 
ernmental function and duties which _ 
then obtained, affairs of State would 
have meant. matters of political or ad- 
ministrative character relating, for ins- 
tance, to national. defence, public peace 
and security . and good neighbourly ` rela- 
tions, Thus, if -the . contents of 
the documents were. such that 
their disclosure. would affect either the 
nationa] defence or public security or 
relations they could 
Claim the character -of a document re- 
lating to affairs of State, There may be 
another class of documents which could 
Claim the said privilege not by reason . 
of their contents as such but by reason 
of the fact that, if the said documents 
were disclosed, they would materially 
affect the freedom and candour of éx~ 
pression of opinion in the. determination 
and execution of public policies, In thís 
class may legitimately. be intcluded notes 
and minutes -made by the respective of- 
ficers on the relevant files, opinions ex~ 
pressed or reports made; and gist of 
officia] decisions reached in the course 
of the determination of the said ques- 
tions of policy, ac a g 
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In ties oe if ‘the proper Anchen. 
ing of the public service ‘would “be im= 
paired by the disclosure of any docti 
ment or class of documents such dogu; 
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ment -or such class‘ of documents may 
also claim - the status of documents re-. 
lating to public affairs 
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It is, however, necessary to ‘yemember 
that where the ‘legislature has advised- 
ly refrained from defining the expres- 


sion “affairs of State” it would be. ex- ` 


pedient for judicial decisions to attempt 
to put the said expression into a strait- 
jacket of a definition judicially evol- 
ved, It must be. clearly realised that 
the effect. of the document on the ul- 
timate course of litigation or its im- 
pact on the head of the department or 
the Minister incharge of the depart- 
ment or even the Government in power, 
has no relevance in making a claim for 
privilege under Sec. 123. 


tereny ee EE 


The sole and only ‘eek oiid shoud 
determine the decision of the head of 
the department is injury to public _in- 
terest and nothing else, 


Thus our conclusion is that acne 
Secs. 123 and 162 together the Court 
eannot hold an inquiry into. the possi- 
ble injury to public interest which may. 
result from the disclosure of the docu- 
ment in question, That is a matter for: 
the authority - concerned to decide: but 
the court is competent, and indeed . is, 
bound, to hold a preliminary inquiry 
and determine the validity of the ob- 
jections to its production, „and that 
necessarily involves -an inquiry into the 
question as to whether the evidence 
relates to an affair of State under Sec- 
tion 123 or not.” — (Emphasis mine) 


Paso ‘Duncan v. Cammell, Laird & 

» (1942) AC 624 was also noticed by 

ie Court and it was pointed out, that 
it was not necessary to consider. the 
true nature and effect of the principle 
as adumbrated in that case, because in 
India we are governed by the provi- 
sions of Sec, 162 of the Code of Crimi- 
nal Procedure which clearly, confers 
powers on the court to détermine the 
validity of objections raiséd -in Sec. 123 


traate 


of the Evidence Act. Hence, there 
would be no occasion to exercise the 
inherent power of the Court, In: this 


connection, this Court made the follow- 
ing . observations in Sodhi Sukhdev 
Singh’s case (AIR 1961 E 493 at P. Mate: 
i (supra), l ; . i e 


=- 


+S.. P. Gupta and: others y. 





S.C, 349 


“Without knowing more about the 
contents of the said documents it is 
impossible to escape the conclusion. that 
these ‘documents would embody the 
minutes of the meetings of Councij of 
Ministers and would indicate the ad- 
vice which the Council ultimately gave 
to the Rajpramukh, It is hardly neces-. 
sary’ to recall that advice given by the 
Cabinet to the Rajpramukh. or the Go- 
vernor is expressly saved by Art. 163, 
sub-art. (3) of the Constitution; and in the 
case of such advice no further question 
need. to be considered, The same obser- 
vation falls to be made in regard to the 
advice tendered by the Public Service 
Commission to the Council of Mini- 
sters,” - 


443. These dbservations come very 
close to the matters in dispute con- 
tained in the ` secret correspondence 
sought to be. disclosed. because here 
also they'`dealt with the Minute of the 
meeting of the Ministers,. viz., the Law 
Minister, the CJI and the CJ, Delhi which 
form the foundation, though not an 
actual part of the advice tendered to 
the President, -These documents were 
held to be fully privileged. Kapoor J. 
in a concurrent: judgment in Sodhi 
Sukhdev Singh’s case (AIR 1961 SC 
493 at p. 516) (supra), however, clarte 
fied the position thus:— 

"Thus the documents, which are pro- 


tected from production, are those the 
production of which would be prejudi- 


cial to the publie interests or those 
which belong to that class which as a 


matter of practice, are kept secret for 


the -proper maintenance of the . efficient 
wong of the publie service.” 


(Emphasis supplied) 
444, The learned Judge after sum- 
ming up the entire English law on the 
subject observed as follows: (at p. 516) 
"Thus the law as stated in these old 
English cases shows that what was in- 
jJurious .to the publie interest or preju- 
dicia] to the proper functioning of the 
public services was not to be disclosed 
and if the objection was based on these 
grounds it must prevail.” 


445, - Construing | the- provisions of 
Sec. 123 of the Evidence Act, the learn- 
ed: Judge observed- thus ((1961)-2 SCR 
371 : (AIR 1961: sc 493 -at p. 525): 

“The words. of Sec, 123 are very 
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not to produce: a document is given to 
the head of the gi 
court is prohibited 
evidence 
trom any. unpublished documents relat- 
ing to affairs of State” 


446. Subba Rao J. 
curring judgment 
claim of privilege pointed out that the 
earlier decisions of English’ courts indi 
cates that the ground of’ privilege. was 
sustained only iri regard to the documents 
pertaining to matters of ‘administration, 
defence or foreign relations whose dis- 
closure would be against public” in- 
terest, In the instant case, the docu- 
ments in- question undoubtedly relate 
to matters of administration of high- 
powered constitutional: functionaries 
and would, therefore, fall within the 


from permitting’ any 


also in a con- 


ambit of the Rule of law laid down by . 


the. English courts. Subba Rao J. (as 
he then was) took ‘care to point out 
that the Evidence Act :was enacted 


when the concept of a : Welfare State- 


had not arisen but even after independ- 
ence the interpretation of the words 
‘affairs of the State’ cannot be given a 
Separate meaning but have to be con- 
strued on the basis that our Constitu- 
tion aims at setting up of a Welfare 
State, In this connection, the learned 
Judge observed as follows {at p. 527 
of ATR 1961 SC): ote | 


“But when the words are elastic 
there is no reason why they should not 
be so construed as to include such acti- 
vities also, provided the 
public injury is also satisfied, It is, 
therefore, clear that the words “affairs 
of State’ have acquired q secondary 
meaning, namely those matters of State 
whose disclosure would cause injury to 
the public interest, ; 


447. Stressing that the cardinal test 


for upholding the plea of. privilege — 


should be that the disclosure of the 
documents would be’ injurious to the 
Public interest the learned Judge. ob- 


served as follows (at-p. 527 of AIR 1961 
sc): na 
= "I cannot, therefore.’ give a wide 


meaning to the words ‘records relating to 
affairs of State’ so as to take in every 
unpublished document pertaining to the 
entire business of State,’ but confine 
them only to’ such of the documents 


whose disclosure would be injurious to 


public interest? =“ -> 
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to be given which is derived — 


while maintaining’ the . 


_ Stand-point of 


condition of- 


. of AIR 1964 SC): 
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448. The learned Judge further 
pointed: out that there was no conflict 
between Secs, 123 and 162 of the Evi- 
dence Act even on the interpretation 
sought to be put on the doctrine of pri- 
vilege by the learned Judge, In this 
connection he observed thus. (at p. 530 of 
AIR 1961 SC): `> >> l 


“There .is no conflict between S. 123 
and Sec, .162 of the Act: the former 
confers a power on a head of a depart- 
ment to.withhold permission from the 
State Administration, 
whereas Sec. 162 recognises the ` over- 
riding power of a court in the interest 
of higher public interest to overrule 
the objection of privilege.” | ee 

, 449. - Finally. while laying down the 
working rules of . guidance regarding 


‘matters of privilege, the learned Judge 


laid down the following guidelines (at 
p. 532 of AIR 1961 SC):— ie 


“Subject to the overriding power of 
the court- to disallow the claim of pri- 
vilege in exceptional cases, the follow- 
ing. provide working rules of guidance 
for the courts in the matter of deciding 
the question of privilege in regard to 
unpublished documents pertaining to 
matters of State: (a) “records relating. 
to affairs of State” mean documents -of 
State whose production would endan- 
ger the public interest: (b) documents 


pertaining to publice security, defence 
and foreign relations are documenis: 
relating to affairs of ‘State: (c) un- 


published documents relating to trading, 
commercial or contractual activities of 
the State are not, ` ordinarily, -to -be 
considered as documents.. relatitng to 
affairs of..State: but in special circum- 
stances they may partake .of that 
character; (d) in, cases of documents 
mentioned in (c) supra, it is a- question 
of fact. in’ each ‘case whether ‘they. 
relate to. affairs of State or not 
in the sense that if they are 
disclosed publie interest would suffer.” 
450. In Amar Chand Butail v. Union |. 
of India AIR 1964 SC 1658 another 
Constitution Bench adopted the same 
view which was taken in Sodhi Sukh- 
dey Singh’s case (AIR 1961 -SC 4937 
(supra). Gajendragadkar. CJ speaking 
for the Court observed thus (at p. 1661 


"In view of the fact that S. 123 con- 
fers wide powers'on the head- of the 
department, this Court took the precau~: 
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tion Of Sounding: a warning that the 
heads of departments should act with 
Scrupulous 
right under S. 123 and should never 
claim privilege only or even mainly on 
the ground that -the disclosure of the 


document in question may defeat the de- . 


fence placed by the State, Considerations 
which are relevant in claiming privilege 
On the ground that the affairs of the 
State may be prejudiced by disclosure 
must always be distinguished .from 
considerations of expediency which may 
-~ persuade the head of the department to 
raise a plea of privilege on the ground 
that if the document is produced, the 
document wil] defeat the defence made 
by the State.” 


451. In this case, a clear distinction 
was sought to be drawn between the 
doctrine of confidentiality and that of 
expediency. In other words, this Court 
decided that where a particular docu- 
ment did not relate to affairs of the State 
as such, but if the document was pro- 
duced it may defeat the defence taken 
by the State, that alone would not be 
Sufficient to uphold the plea of pri- 
vilege. In the instant case, however, 
this doctrine does not apply at all. 


452. In State of U. P. v. Raj Narain, 
(1975) 4 SCC 428: (AIR 1975 SC 863), 
another Constitution Bench of this Court 
observed thus (at Pp. 872, 875): 

“A witness, though competent gene- 
rally to give evidence, may in certain 
cases claim privilege as a ground for 
refusing to disclose matter which is re- 
levant to the issue, Secrets of State. 


State papers, confidentia] official docu- 


ments and communication between the 
government and its officers or between 
such officers are privileged from pro- 
duction on the ground of public 
policy or as being detrimental to the 
public interest or service.” (Emphasis 
supplied); s 

"The severa] decisions w hick 
ference has already been: made establish 
that the foundation of. the law behind 
Sections 123 and 162 of the Evidence 
Act is the same aS in English law. It is 
that injury to public interest is the 
reason for the exclusion from disclo- 
sure of documents whose contents : if 
disclosed would injure public and natio- 
nal interest. Public interest which 
demands that evidence be withheld is 
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to be weighed against the publin ir- 
terest in the administration of justice 
that courts should have the fullest pos- 
sible access to all relevant materiais. 
When. public interest outweighs tbe 
latter, the evidence cannot be admilted, 
The. Court will proprio motu exclude 
evidence the production of whica is 
contrary to publie interest. It is in 
public interest that confidentiality shall 
be safeguarded. The reason is that such 
documents become subject to privilege 
by reason of their contents. Confiden- 
tiality is not a head of privilege, If 
Is a consideration to bear in mind, Tt 
is not that the contents contained mate- 
rial which it would be damaging to the 
national interest to divulge but rather 
that the documents would be of class 
which demand protection, 7 (Emphasis 
mine), 


453. The aforesaid observations cf 
Ray CJ appear to be on all fours with. 
the facts and circumstances of the pre- 
sent case because the documents con- 
sisting of the secret correspondence, 
amply answer the description of the 
documents which were being dealt with 
in that case 


454, Mathew J. in his concurring 
judgement expressed a similar view and 
after dealing with a large number of 
English cases observed as follows (at 
p. 883 of AIR 1975 SC): 

“In other words, if injury to public 
interest is the foundation of this so 
called privilege, when once the Court 
has enquired into the question and 
found that the disclosure of the document 
will injure public interest and therefors 
it is a document relating to affairs of 
State, it would be a futile exercise for 
the minister or the head of the ‘depart- 
ment-to consider and‘ decide whether 
its disclosure should be permitted as he 
would be making an enquiry into the 
identical’ question. It is difficult to 
imagine that a head of the department 
would take the’ responsibility to come 
to a conclusion diffierent from that ar- 
rived at by a court as regards the effect 
of the disclosure of the ‘document on 
public ` interest ‘unless’ he ‘has or can 
have a different- concept | of public in- 
terest. » ' 


455:, The learned Judge, however, 
was prepared to make exceptions in 
cases of documents which related to 
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l common routine. business. which had no 
relation to interests ofi the: public.. The 


Judge -pojnted ‘out thata mere: veil of | 
would _ 


secrecy put on such documents. 
not prevent. the . court. from directing 
disclosure. and observed . thus (at p.. 884): 

"To justify -a ` privilege, secrecy must 
be indispensable to induce ‘freedom of 


official communication ‘or efficiency in 
and 


the transaction of official business 
it must be ‘further a~ secrecy which has 
' remained or would: have -remained in- 
violable but for the . 
closure.’’. | 

: 456. The documents in - question ` fall 
‘squarely within the ' test- laid down -. by 
Mathew J. ` 

457. ‘The Privy Council in Henry 
Greer Robinson’ v. State of South Aus- 


‘tralia, (1981) AC -704 held that the foun- . 


dation upon which the protection against 
disclosure, of official] .record is based is. 
that the information cannot be’ disclos- 
ed without injury to the public’ interest, 
- and Lord Blanesburgh observed ° ‘as fol- 
lows 7 

“As the ` protection is aed: on the 
broad - -principle of State policy and pub- 


. lie conyenience, the papers ‘protected, as’ 


might have been, expected, have ustially 
_ been public official] documents: of a poli- 
tical or administrative character. . 
‘the rule is. not. limited to these docu- 
ments, ` Its foundation: is ‘that the in- 
formation. cannot be’ disclosed. . without 
injury to the. public | interests and not. 
. that the documents are- confidentia] or 


Official, -which: alone is no reason- -for 
_their non-production.” | safe ta 
458. - Thus, in the instant“ case the 


twofold tests laid down -by Lord Bla- 


nésburgh are fully satisfied because (1) 
the papers are in the ‘nature ‘of public 
‘administrative — 


official documents ` of 
character, and: (2) the disclosure of these 
documents will lead to serious injury. 
to the public, 
- 459. In Duncan’s 
624) (supra) the 
were made.: 
Fp aeniea but the ‘rule that the interest 
of the State. must not be put in jeopardy 
by producing ‘documents which would 


‘case _ ( (1942) AC 


injure it is a principle to. be observed n 


` administering justice, quite’ unconnected 


with the interest or claims of the. parti- 


cular parties in -litigation, and, indeed; 
is a rule on which the J udge . should, -if 
. necessary,. insist, even oe no. ob- 


dection is taken . at all. Shy ae ae 
ES : Oe, E O & aa 


S. P. Gupta. and others, T Union’ of. India; and .others. 


hib, ‘duty ` to, gpiect, should bear 


not to take. the. i 


compulaory 2 dis- i 


_ nal defence, good -diplomatic ' 


Yet = 


i Rimmer, 


was rightly decided.: 
' Lord Reid made the following observa- 


following. obsetvenons 


“The minister. jn deciding. whether jit is 


atta 


‘considerations’ “ ‘mind, for he 


or to good diplomatic relations or where 


the practice of keeping ` a. class: of: dociti- . . 
ments secret is necessary for ‘the pro~- — 


per functioning of the” public service, 
When these conditions are: satisfied and 


the minister feels it is his duty. to deny g 


access ‘to materia] which would other- 


‘wise be available, there is no. questian 
-must be... 
. preferred to any private consideration. 


but that the. public interest 


(Emphasis supplied). 
460. This case goes even to the ex- 


tent that. if the Minister does. not claim - 


the plea of privilege, it is for the Court 


| itself not ‘to allow: -disclosure where the 


disclosure would be .injurious. to. .natio- 
relations 
or proper functioning. of the public ser-. 
vice. This decision, therefore, is.: fully 
in accordance with the principles enun-; 


ciated by this Court ‘as: ‘referred. to above. 


- 461, It Wag contended | that the ‘vali 
dity’ of ‘Duncan's case ( (1942) AG 624) 


has been considerably weakened by.: al 
decision in’ Conway. NaS 
910 and therefore - 
no “reliarice should ‘be placed .on Dün- 
' can's” case, 
to agree with this - 


later -English 
_ (1968)' AC 


' We are, . however, < unable 
argument o 
Conway’s case. has not only not overruls 
ed Duncan’s case but. has: held: that it 
: In - this. connection 


tions `: 


SHI have i no doubt that- the case- of 


` Duncan v.. Cammell.. Laird. & Co. Lid: 
was rightly. decided.” - 


` 462.. Lord. Reid: reiterated- ihe. 


Court and observed thus: :- ~oe -cor 


“Tt is universally récognised that ‘there 
“are two kinds of public interest . which . 
may clash. ‘There iš the. public interest 

- that . 


. harm. shal] not: be- done to` the 
nation or the ‘public: service by disclosure 


. of certain documents, . and .there ‘jis. the 
public interest. that the - 


of justice shall not .be frustrated: by: ‘the 
. withholding, of documents : ‘which -must -- 


o ALR. 


these . 
. ought 
responsibility of wiza. 
holding production: except.in cases where 
the public interest would- otherwise: be 
damnified -for example; where disclosure . 
would ‘be injurious to national ‘defence, .. 


` saine os 
_ principle: which has. been enunciated -by. 
the English courts and followed: by: ‘this’ 


Cat ` 


: administratión R 


be produced: if -justice’ js + to: ‘be done; serene 
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463. Thé twin tests which flow from 
- these observations’ fully - «apply to the: 
facts and ‘circumstances ‘of this case, 
We are, therefore, unable to regard 
Conway’s case ((1968) AC 910) as hav- 
ing overruled the ratio in Duncan’s case. 
( (1942) AC 624). On the other > hand, 
even on the authority of Conway’s case, 
the disclosure of the documents in: ques- 
tion ought not to be allowed. Moreover, 


these observations clearly show that the | 


principles enunciated by Lord Simon in 
‘Duncan’s -case were approved. It is true 
that the ratio in Duncan’s: case after hav- 
ing been approved was explained away 
and limited to cases where disclosure 
of documents was not in public interest 
and disclosure could be permitted only 
by striking a just balance between the 
public and the private interest. 


464. Thus, Conway’s case does not 
‘fully support the contention ` of Mr. 
Sorabjee. So far as this Court is con- 
cerned, it has not gone to the extreme 
limit to which Conway’ S case goes and, 
therefore, I would like tọ prefer the 
decisions ‘of this Court to that of Con- 
"ways case where the law appears’ to 
have been ` somewhat: overstated by 
Lord Reid. De a ' l 
"465. Reliance was also placed - by 
- Mr, Sorabjee on the case of Rogers vV, 
Home Secretary, (1973) AC 388 and 
particularly on the observations of Lord 
Pearson which may be extracted thus.: 


- “The court has’‘to balance the detri- 
ment to -the public interest on the ad~ 
minisrative or executive side, . which 
‘ would result from the disclosure of the 
document’ or information, against the 
' detriment to the public interest on the 
judicial side, which would result from 
non-disclosure of a document or informa- 
tion which is relevant to an issue in 
legal proceedings. Therefore, the court, 
though naturally giving great weight. to 
the opinion of the appropriate minister 
conveyed ‘through the Attorney General 
‘or’ his representative, must have the 
final rsponsibility of deciding whether. 


- or ‘not. the document or information ~is- 
o> to be disclosed,” 


466. „Another passage which explains 


l ihe ratio in ; plear terms may ' = extract- 
` ed thus : 


4 SHt ise eon ‘that . the’ “able 

which -demands .that -the evidence., be 
a ee has. to be he es sesame the 
+: 1982 58.C./23 Th: G5. CORES 


S. P? Gupta -and others w. ` 
‘publi “interest if 


formation that comes to the board from 


- petitioners, 
l the ratio -of this. case ‘to the facts of the 


vintevest ; 
. of.. details -. would: 


'S C 353 ` 
“the administration ‘of ~ 
justice ‘that courts Should have the ful- 
lest possible ` access ‘to all relevant mate- 


Union ‘of India ‘arid others 


rial (Rex, V. Hárdy (1794) 24 State Tr. 
199; 808: Marks ‘v`’ Beyfus (1890) 25 QBD: 


494. Conway v. Rimmer, 1968 AC 910), 


-but once’ the fóormėèr public interest’ ıs _ 


held to outweigh thec- latter, the evi- 
dence cannot in any ‘circumstances be 
admitted,” 

467. Ultimately while taking a broad 
and practical view on the question, Lord 
Salmon observed .thus : . 


‘In my view,: any document or in- 
whatever source and by whatever means 
should be immune from discovery, it 
is only thus that the board will obtain 
all the material it ‘requires in order to 
carry out its task efficiently. Unless 
this..immunity exists many persons, re- 
putable or disreputable, would be discou- 
raged from communicating al] they know 
to the board; They’ might well be in fear 


` not only of libel actions or prosecutions 


for libel but also for. their 
may: be their lives, n 


468. Taking the, ‘facts ‘of this case at 
their face value, I do not see how it 
can help the argument of Mr. Sorabjee 
on the question of disclosure of the docu- 
ments, ‘In fact, this case also does not 


safety and 


depart ` from the previous views taken 


by the House’ of Lords” 
Council- regarding the 


and the Privy 
importance of 


| public interest or injury to public inte- 


rest in respect of the documents sought 
to be disclosed. This case, however, 
takes a. step forward by insisting that 
the principles enunciated in Conway’s 
case ( (1968) AC 910) would show that 
a just balance should be struck between 
the ground on which the Union of India 
claims .privilege and: the claim of the 
for disclosure. Applying 


present. case, . it., would be seen that if 
the documents are, not. disclosed, the 
petitioners would not suffer serious pre- 
judice because: the undisputed facts show 
that :the Chief - Justice of Delhi High 
Court had .for..:reasons given:.by him 


-opined -that the. -term of Justice Kumar: 


ought. not be extended. The CJI, how- 
ever, expressed. a contrary view. . It was, . 
therefore, for the. ' President to .choose 
any -of. the two. views. . . Thus, -disclosure 
‘‘have. undoubtedly 
causea: serious- damage -t to. pube interest 


t 
. tæ s, tyi wae 
+ - 
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by exposing not only the petitioner- 
Kumar but also the CJ. Delhi High 
Court and the CJI to public gaze and 
criticism which would be highly dero- 
gatory to the high position. that these 
high constitutional functionaries hold 
and would in future deter them from 
expressing any opinion on the merit’ of 
future appointments which might result 
in an insoluble stalemate, Thus, 
balancing the two factors, there can be 
no doubt that the weight is on the side 
of the Union of India, E 


469. Strong reliance was placed’ by 
Mr. Sorabjee in Sankey .v, Whitlam, 21 
Australian LR 505 
relying on Rogers’ case ( (1973) AC. 388) 
(supra) and other cases dwelt on the 
doctrine of balancing process and. ob- 
served as follows: : 

“If in the balancing process the cir- 
cumstances of a particular case can 
affect the relative weight to be given 
to each of the respective public interests 
when placed in the scales, the outcome 
in the present case seems to me to be 
clear.” 
| * a E * 
“The affidavits sworn by members uf 
the present ministry and by senior pub- 
lic ‘servants make it clear that aj] the 
claims to Crown privilege are class 
claims, not contents claim: it is not sug- 
gested that to disclose the contents of 
any of the documents, the Loan Council 
documents apart, will of itself result in 
detriment to the public interest flowing 
directly from the nature of what is dis- 
closed.” (Emphasis mine), 

470. A perusal of the facts of this 
case would show that in the said case 
the documents were really not of a 
secret nature so as to fal] within the 
contours of the claim of privilege. 
There: was also a finding given by the 
court that the documents would not re- 
sult in any detriment to public interest 


flowing: directly from the nature of what 


is disclosed. Contrary appears to be the 
case so far as the documents, which 
are the subject matter of disclosure, in 
the instant petitions are concerned. 
These observations do not help the peti- 
tioners because they are based on a clear 
finding of fact that there was nothing 
remarkable about the documents in 
order to tilt the scales in favour of non- 
disclosure. It was also held that the 
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where Stephen J.” 


Executive Council 


A.L R. 


afñdavits did. not clarify whether the 
claim of privilege was class-claim and 
not contents-claim. As already indi- 
cated, the documents in this case per- 
tain to high official secrets revealed in 
the documents of high constitutional 
functionaries regarding matters which 
if disclosed would doubtless cause seri- 
Ous injury to the public and has in fact 
caused the most colossal damage not 
only. to the Government but also to the 
judicial institution itself. 
' 471, In Sankey’s case 
505) the following 
made: | 

“An explanatory memorandum: | and 
schedule relating to a meeting of the 
held on 7 January, 
1975. -It should be explained that when 
a matter is brought before a meeting of 
the Executive Council] a minute paper is 
prepared; it sets out the advice tendered 


(21 Aug. LR 
observations were 


“0 His Excellency the Governor-General 


-n Council and is signed by the minister 
eoncered, Each minute is accompanied 
by: an explanatory memorandum which 
usually. sets out the reasons for the ad- 
wice. All minutes to be. submitted to 
the Executive Council are listed on a 
schedule, which is signed by those pre- 
sent at the meeting. If the Governor- 
General is not present at, the meeting 
tae minutes and schedule are later sub- 
mitted to him for signature, The Com- 
monwealth did not claim privilege for 
tae minute paper to which the explana- 
tory memorandum and schedule now in 
question related.” 


472. Gibbs, ACJ upholding the claim 
of privilege observed as follows : 

“Privilege was claimed for the docu- 
ments in category 1 by the affidavit of 
Mr. Carmody, which stated that all 
members of the Executive Council are 
required to make an oath or affirmation 
of secrecy. The affidavit contained the 
fcllowing : “The documents referred to. 
ERT relate to advice given and recom- 
mendaticns made to the Federa] Exyecu- 
tive Council and the deliberations and 
decisions of that Council as to the inner 
workings of the Executive Government 
of the Commonwealth of Australia, In 
my opinion such documents belong to a 
class of documents which public interest 
requires should not be disclosed. Fur- 
ther, disclosure of such documents would 
inhibit the proper functioning of the 
Executive Government and non-disclo- 
sure Of such documents is necessary for 
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the proper 
service.” 

473. ‘In Marconi’s’ Wireless Telegraph 
Co. Ltd. v. The Commonwealth, ` 15 
Commonwealth LR 178, Isaacs, J. observ- 
ed as follows : 

“Now, when that “State paper”, or, as 
here, a “State wireless instrument”, is 
sought to be produced, and, its official 
character ‘is unquestioned, the plaintiff's 
contention is, as Í have already said, the 
court must stil] ‘in some way and to 
some extent satisfy, itself by some 
further inquiry, that the object is with- 
in a privileged class, I suppose by rea- 
son of its being of a nature that may 
require concealment, before it can ac- 
cept the minister’s assurance as to pub- 
lic prejudice, 

474. In this case also, the Court 
merely held that where an instrument 
is judged by the court to be of an Official 
character the Minister’s plea of pub- 
lic prejudice must be upheld. Even so, 
the facts of this case are clearly dis- 
tinguishable from the facts of the pre- 
sent case. 


functioning of the public 


475. In Alfred Crompton Amusement 
Machines Ltd, v. Customs & Excise 
Commissioners (1974) AC 405. Lord 


Cross of Chelsea while dwelling on the 
nature ‘of confidentiality which is doubt- 
less one of the aspects of privilege, ob- 
served as follows; | 

Confidentiality” is not a separate 
head of privilage, but it may be a very 
material consideration to bear in mind 
when privilege is claimed on the ground 
of public interest, What the court has 
to do is to weigh on the one hand the 
considerations which suggest that it is 
in the public interest that the document 
in question should be disclosed and on 
the other hand those which suggest that 
it is In the public interest that they 
should. not be disclosed and to balance 
one against the other.” 


476. Here also it was held that while 
dealing with the question of confiden- 
tiality the most material consideration 
would be whether privilege was claimed 
On the ground of public interest and the 
duty of the court is to balance the con- 
siderations of public interest against the 
injury which may be caused by dis- 
closure and if it finds that the injury 
to public -interest would be minimal, 
disclosure can be allowed. This ’ case 
also does not in any way seem to be 
of any assistance to the petitioners, 
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477. Mr. Sorabjee strongly relied on 
the famous American case of United 
States v. Richard M. Nixon, (1974) 41 L 
Ed 2d ‘1809 and particularly on the fol- 
lowing observations made by the court: 

“Neither the doctrine of separation of 
powers, nor the need for confidentiality 
of high level: communications, without 
more, can sustain an absolute unquali- 
fied presidential privilege -of immunity 
from judicia] process - under al] circum- 
stances;” 

478, These observations a be read 
in the light of the peculiar provisions 
of the -American Constitution contained 
in Articles 2 and 3.. The doctrine of 
absolute candour so as to prevail] over 
the unqualified privilege of immunity 
from judicial process is absolutely for- 
eign to the nature and character of the 
provisions enshrined in Art, 74 (2) of 
our Constitution and Ss. 123 and 13: 
of the Evidence Act. Therefore, these 
observations cannot be called into aid 
by our courts in dealing with the ques- 
tion of privilege. I have already point- 
ed out that this Court has clearly held 
that we ought not to be guided by Ameri- 
can decisions’ because in framing our 


- Constitution, we have chosen to select 


the English pattern even though the 
American Constitution was available 
and was in fact considered by the 
Founding Fathers of our Constitution. 

479. Thus, the United States decision 
referred to above must be understood 
in the light of its own facts and the spe- 
cial provisions of the American Con- 
stitutional law under-which there is a 
complete separation of. powers unlike our 
Constitution where to some extent there 
is separation of power but by and large 
all the powers of the appointment of 
the higher judiciary and their transfer 
vests in the executive, viz.. the Presi- 
dent of India. In these circumstances, 
therefore, the doctrine of ‘candour’ or 
‘confidentiality’ propounded by the Ame- 
rican Supreme Court cannot be blindly 
applied to the provisions of the Indian 
Constitution which has features of its 
own substantially different from those 
of the American Constitution as indicat- 
ed while dealing with interpretation 
of Art, 222. The extreme timit to which 
the U. S. Supreme Court appears to 
have gone is directly opposed to the 
scope of Ss, 123 and 124 of the Evidence 
Act as interpreted by this Court in Sodhi 
Sukhdey Singh’s case (AIR 1961 SC 493) 
(supra), 
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ly held that the plea of privilege can~ 
not be determined on the principles en- 
unciated ‘by the American Judges which 
coúld not apply to our 


tempers of our people, their outlook and 
vision, and their concepts and way of 


life are quite different from the ways- 


of life of the American people, 


481. In Shyamlal Mohanlal v. State 


Of Gujarat (AIR 1965 SC 1251 at p. 1253) 
(supra) this Court observed thus - 

‘In the United States. of America 
where the immunity against self-incri-~ 
mination is constitutional, . the Fifth 
Amendment provides : 


“No Person,....csees shall] be compelled 
in any criminal case, te be a. witness 
against himself.” 

By judicia] interpretation the rule has 
received a much wider application, The 
privilege is held 
as well as parties in proceedings 
and criminal: if covers 
evidence and oral evidence, and extends 
to all disclosures 


conviction, or furnish a link in the chain 
of evidence, and to production of chattel 
sought by lega] process, 

The rule of protection against 
incrimination 


self- 


in the United States of America. has 
never been accepted in India’ Scatter+ 
ed through the main body of the statute 
law of India are provisions which estab- 
lish beyond doubt that the rule has 
received no countenance in India.“ Sec- 
tion 132 of the Evidence Act énacts in 
no uncertain terms that a witness shall 
not be excused from answering any 
questions as to any matter relevant to 
the matter in issue in any suit or in- any 
civil or crimina] proceeding upon ‘the 
ground that the answer fo such ques- 
tion will eriminate, or may tend direct- 
ly or indirectly to criminate, such wit- 
ness, or that it will expose, or tend 
tirectly or indirectly to 


kind. This provision ruts directly con~ 
_ trary to the protection against ` self- 
imerimination as understood in the com~ 


mon law in the Unies ewes a oe aan 
. v + Of the litigation. creating. -.. 


phasis’ mine),' 
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`. 480. This Courtin Shyamlal Mohanlal’s. . 
ease (ATR 1965 SC 1251) (supra) has- clear- 


country,. This, 
is particularly so, when the habits..and. 


never been accepted in India. 


to apply to: witnesses’ 
civil. 
documentary ` 
| including answers ' 
which by themselves: support a criminal - 


prevailing in the United- 
Kingdom, or as interpreted by Courts, 


expose, such- 
witness to a penalty or forfeiture of any. 


A.L R. 


482. On a. parity. of .reasoning. it can. 
be safely concluded :..that. the statutory 
provisions of Ss. -123 and 124. of the 


Evidence Act as also those of Art. 74 (2) 


' Of the Constitution. have fully safeguard- 
‘ed high: Government and official . 


secrets 
and disclosure is prohibited in public 
interest unless the Court is. fully. satis- 
fied‘ that disclosure wil] not harm the 
public intérest, Thus, this Court has 
clearly pointed out that on. this aspect 
of the matter, the rule of. protection 
against -self-incrimination as ‘prevalent 
in the United. Kingdom or U.S.A. has 
This is 
yet an additional reason why I am not 
in a posittion to rely on the American 
doctrine of candour or the recent deci- 
Sions . of the English courts. referred to 
above, _ Se 

483. Cross on Evidence (6th Edition) 
clearly. -states that documents.. may be 
withheld in public interest on account of 
their. contents. In this connection the 
author .observes-as follows :—~ 

“The judgment shows that the pro-. 


. duction of a document may be withheld 


in the public interest, either on account 
of its ccntents, or else because it belongs 
to a class: which, . on , ground of public 
policy, must as a class be. withheld from 
production (e. g.. cabinent . minutes).” | 
(p. 307) e  g 

484. Wigmore on. Evidence 
Edition-Vol. VIII) at page 801 summa- 
rises. ;the conclusions regarding . State 
secrets and officia] documents. derived. 


(Third 


-from American decisions on the question 
-of privilege thus : 


“The privilege, when recognized, 
should. therefore be subjected . to the fol- 


- lowing . limitation : 


(1) Any executive or adinon 
regulation purporting in genera] terms 
to authorize refusal to.’ disclose - officiai 
records in a particular department: when 
duly requested as evidence in a court of 
justice should be deemed void, 

(2) Any statute declaring in general 
terms that official] records are. confiden- 
tial should be liberally construed to. 
have an implied exception for disclosure . 
when needed in court of -justice. : l 

(3) The procedure . in : such cases 
should be: A letter. of request (like a 
letter rogatory) from the. head of the 
Court to the head of the Department.. 
(accompanying the subpoena -to the ac- 
tual -custodian), stating the circumstances 


-the meed, for 1. 13 
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the document followed (in case of re- 
fusal) by a reply. from the Departmental 
head stating the circumstances deemed 


to justify ‘the refusal; and then a ruling» 


by -the Court, this ruling to be appeal- 
able and determinative of the privilege.” 


485. The view of the author, there- 


fore, fully reflects the summary of the 
decisions given by the American Courts 
on the question of privilege. It may be 
noticed that clause 2 particularly recog- 


nises that where official: records are de- 


clared to be confidential by a statute, 
the statute should be liberally construed 
to have an implied exception’ for dis- 
closure when needed in a court of jus- 
tice. The principle contained in ‘clause 
(2) of the aforesaid extracts is clearly 
enshrined in Ss, 123 and 124 of the Evi- 


dence Act without the exceptions which | 


have been carved out ‘by American deci- 
sions. On the other hand, the position 
under the Evidence Act is that official 
or confidentia] records or documents 
cannot ‘be disclosed unless the court 
comes to the conclusion that the disclo- 
Sure will not cause any injury to pub- 
lic interest. The American. doctrine of 
candour, as already stated, 
applied to the conditions in Indiqg m 
view of our’ own- statute ` laws 
taining express provisions contrary «to 
the principles enunciated by the Ame- 
rican courts, 

486. David Foulkes in his book 
troduction to Administrative Law’ 
observed: thus: ` 

“It laid it down that Crown privilege 
can be claimed for a document on two 
alternative grounds: (a) that the dis- 


Tn- 


closure of the contents of a particular .- 


document would injure the public in- 
terest, for. example, by endangering 
nationa] security or prejudicing - good 
diplomatic relations: (b) that the docu- 
ment falls within a class which must be 
withheld from production to ensure the 
proper functioning of 
vice.” (p. 228) 


487. It appears that whereas the 


English,’ Australian and our own courts: 


have-‘consistently and without any excep- 


tion categorically held that mihtary or’ 
totally discarded, 


defernice secrets are absolutely privileged 
and the contents of the documents 
containing these secrets can never’ be 
divulged: under any ` circumstances, the 


American courts seem to -have:taken a- 


contrary view and while leaning on- 


S. P:: Gupta and ‘others v. Union of India. and. others 


cannot -pe '` 


~ con- : 


- has’ 


the public ser-. 


. that the protection of documents 
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case of military secrets they have not 
excluded the possibility’ of allowing dis- 
closure .under certain circumstances. 
This is clearly spelt out by the deci- | 
ison of U. S. Supreme Court in United 
States of America v. Patricia J. Reyn- 
olds (1952) 345 US 4. The American 
courts do not seem to follow the three- 
fold tests laid down by our courts as 
also the English courts in judging the 
plea of privilege, viz., 

(1) documents containing military or 
defence secrets, 

(2) the direct conflict between public 
interest and individual interest: and 

(3) the -doctrine of expediency re- 
garding affairs of the State and injury 
to public interest or national interest. 

488. In fact, the correct legal posi- 
tion seems to be that whereas mere ex- 
pediency may not be a ground to claim 
privilege so as to avoid production of 
a document which, if produced, may 
defeat the. defence, where the documents 
consist of highly confidential matters 
in respect of constitutional functionaries 
like. Chief Justices or High Court Jud- 
ges, the Law Minister, the President of 


' India, C. B. L, IL B. and such other De- ` 


partments are concerned, the question of 
public injury, which may be caused, 
becomes: a decisive factor in upholding 
the plea of privilege,. The court is, how- 
ever, not powerless to hold its own en- 
quiry in order to test ‘the bona fide of 
the plea of privilege. One form ^f 


‘such an enquiry may be, as pointed out 
` in the cases referred to above, the in- 


spection of the documents themselves by 
the court before disclosure. If after in- 
spection the court finds that the plea 
of privilege is well-grounded and its dis- 
closure will lead to great public injury, 
it will be justified in upholding the plea 
of privilege, 

489, It is true that recent. English 
decisions have made a slight departure 
from, the consistent and somewhat con- 
servative view. taken by them in the 
earlier cases; but despite this change, 
the central. theme and the contours and 
parameters within, which the plea of 
privilege .can .be. allowed have not been 


- 490. As far back as 1916 the Court 
of Appeal in England while dealing with 
the question of privilege -clearly held 
from 


i discovery’: was not only based on the 


the‘ ‘sideof. non-disclosure -even.-in.the « broad principles of State policy, or pub- 
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lic convenience but extended to public 
confidential documents of a political or 
administrative character: In. this con- 
nection in Asiatic. Petroleum Co. Lid. v. 
Anglo-Persian Oil .Co.. Ltd., (1916). 1 
KB 822 at p. 829. Lord Swinfen Eady 
Observed as follows - 
- “Although, the instances in which 
documents have been held to.‘be pro- 
‘tected from discovery on the proad prin- 
ciple of State policy and public conveni- 
‘ence have usually been cases ‘of public 
Official documents of a political or ad- 
ministrative character, yet the: rule is 
not limited to these documents. The 
` foundation of the rule is. that the infor- 
mation cannot be disclosed without in- 
jury to the public interest, and not that 
the documents are confidential] or off- 
cial, which alone is no reason for their 
non-production. uv 


491. In taking this view .the court 


had relied on an earlier decision in Hen- - 


nessy v. Wright, (1888) 21 QBD 509. 


492. In the Corporation of the City 
of Glasgow v. The Central Land Board, 
1956 SC (HL) 1, at p. 18 Lord Radcliffe 
observed thus: 

“I do not understand that the existence 
of the power involves that in Scotland, 
any more than in England, it is open to 
the Court to dispute with the Minister 


whether his view that production would 


be contrary to the public interest is well 
founded, or to arrive at a view, contradic- 
tory of his, that production would not; in 
fact be at all injurious to. that interest.” 


eeat*e we 


“The power reserved to the Court is 
therefore a power to order production 
even. though the public interest is tosome 
extent affected prejudicially.” 


493. This decision clearly spells out 
the proposition that though normally the 
claim of privilege made by the Minister 
should be accepted by the Court but at 
the same time some aspects of public 
interest may be considered where with- 
holding disclosure of a document may 
defeat the very claim of the plaintiff. Lord 
Radcliffe has, however, made it very 
clear that documents containing matters 
of high politics, diplomatic relations or 
such secrets -would undoubtedly be pri- 
vileged. Thus; so far.as this case is con- 
cerned it fully supports the. position taken 
by the Union of India in«claiming the 
. plea: of privilege in parce ‘of the docu- 
ments concerned; , - 
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494, In D; yv. National Society for the 
Prevention of -Cruelty to Children (1977) 
1 All ER 589 it was held that the ad- 
ministration of justice was a- fundamental 
public interest though not an exclusive 
public interest. 


. 495. Alhoügh the facts of this case 
are quite different from the facts of the 
present case, yet the case cited above 
undoubtedly recognised: administration of 
justice as a fundamental publie interest, 
Once ‘this’is so, then by the force of Sec- 
tion 123 of the Act, disclosure cannot be 
permitted and the Government would be 
entitled to take.the plea of privilege. 


_ 496. In none of these cases, the docu- ` 
ment‘in respect of which privilege was 
claimed related to top secrets of high 
officers involving Government decisions 
on important policy matters relating to 
higher judiciary as in the present case, 
In these circumstances, these cases are 
not of much assistance to the petitioners, 


497. 
Nasse, 


In Science Research Council w 
1980 AC 1028. a complaint was 


‘filed with the Industrial Tribunal alleg- 


ing discrimination on grounds of sex and 
marital status. At the hearing a prayer 
was made for the petitioners for inspec- 
tion and discovery . of certain documents 
which were in the nature of confidential 
assessments of each employee. The Tri- 
bunal ordered the disclosure and the Ap- ` 
pellate tribunal also confirmed it, On 
appeal to the court of Appeal, a fresh 
affidavit was filed showing the nature of 
the confidentiality of the documents. The 
appellate court held that if the docu- 
ments were disclosed it would amount to 
breach of faith and could lead to indus- 
trial trouble thus causing injury to public 
interest, The appellate court, however, 
set aside the order allowing the plea of 
privilege and held that the documents 
were not entitled to privilege. The deci- 
sion of the appellate court was confirmed 
by the House of Lords in appeal where 
it was held that no principle of public 
interest immunity protected such con- 
fidential documents and they were not 
immune- from disclosure on the basis of 
confidentiality alone. Great reliance has 
been placed by the petitioners on this 
aspect of the matter decided by the House 
of Lords. it is true that the plea of pri- 
vilege on the ground of confidentiality 
was overruled but the decision given by 
the House.of Lords cannot be divorced 
from the facts before them. What was 
sought, to .be. disclosed were merely con- 
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fidential reports of the employees con- 
cerned. No great constitutional or legal 
importance was attached to the docu- 
ments as such or for that matter the docu- 
ments as we have in the instant case, In 


this connection, Lord Edmund-Davies ob- | 


served as follows: 


“Whether a tribunal ‘or court should 
decide that they themselves should ins- 
pect ‘must always depénd on the parti- 
cular facts and issues, though it is diffi- 
cult to see how they can ever properly 
conclude that discovery is “necessary” 
without such inspection. But where a 
court inspection is decided upon, there 
can be no hard and fast rule as to when 
it should take place. \ 


weeeee ge meme ..terg 


The Court of Appeal rightly held that 
discovery should not have been ordered-in 
either of these two cases without the res- 
pective industrial tribunals or the appel- 
late courts first inspecting the withheld 
documents. That unfortuntely not having 


been done, it follows that both appeals 


should be dismissed.” 

Lord Fraser spoke in the same seein and 
held that confidentiality was not a sepa- 
rate head of privilege but may be a very 
material consideration to bear in- mind 


when the question of privilege is raised. 


498. Thus, what the House of Lords 
held was that the element of confidentia- 
lity in the documents was not so acute 
or sensitive as to create any public inte- 
rest. On the other hand, public interest 
itself in the circumstances required dis- 
closure. This case, therefore is of no as- 
sistance to the petitioners because fhe 
facts of the present case are essentially 
different from the facts of that case. In 
the instant case, after inspection of the 
documents it cannot be said that only 
private interests were involved and that 
there was no injury to public interest. 
The disclosure of the confidential notes 
and correspondence between three very 
high constitutional functionaries, viz., 
CJI, Law Minister and the CJ, Delhi 
High Court containing matters on which 
no public debate’ could be allowed were 
undoubtedly matters of great public in- 
terest, On the other hand, the interest of 
Justice Kumar was a’ purely individual in- 
terest which must yield to public interest. 
On the face, therefore, of the ratio of 
this case, the plea of privilege would 
have to be upheld straightway. ; 

499. In Burmah Oil Co. Ltd. v. Bank 
of England, 1980 AC 1090 the following 
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observations were made by Lord Wilber- 
force: l 

“It is, in my opinion, necessary for the 
proper functioning of the public service 
that the documents in Category A and 
Category B should be withheld from pro- 
duction. They are all documents failing 
within the class of documents relating 
to the formulation of Government policy. 
Such policy was decided at a very high 
level, involving as it did matters of 
major economic importance to the United 
Kingdom, The documents in question can- 
not properly be described as routine 
documents, Those in Category A are all 
documents passing at a very high level, 
including communications intended for 
the guidance and recording the views of 
the Frime Minister or recording discus- 
sions at a very high level, 


(EKTET E E 


The basis for an immunity claim, then, 
having been laid, it is next necessary to 
consider whether there is any other ele- 
ment of public interest telling in favour 
of production. The interest of the pro- 
per and fair administration of justice 
falls under this description. It is hardly 
necessary to state that the mere fact that 
the documents are or may he ‘relevant’ 
to the issues, within the extended meaning 
of relevance in relation to discovery, is 
not material. The question of privilege 
or immunity only arises m_ relation to 
‘relevant’ documents and itself depends 
on other considerations viz, whether pro- 
duction of these documents (admittedly 
relevant} is necessary for the due ad- 
ministration of justice.” 
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It may well be arguable whether, when 
cne is faced with a claim for immunity 
from production. on ‘public interest’ 
grounds, and when the relevant public 
interest is shown to be of a high, or the 
highest, level of importance, that fact is 
of itself conclusive, and nothing which 
relates to the interest in the administra- 
tion of justice can prevail against it. 

A claim for public interest immunity 
having been made, on manifestly solid 
grounds, it is necessary for those who 
seek to overcome it to demonstrate the 
existence : of a counteracting interest 
calling for disclosure of particular docu- 
ments. When this is demonstrated, but 
only then, may the court proceed te a 
balancing process.” 

- 500. It was thus held that the docu- 
ments should be produced for-inspection 
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was not one where. without inspection of 
documents it was possible to decide .whe- 
ther the balance of interest lay. for. or 
against disclosure after. ‘inspecting the 
. documents the majority of the Lords ar- 
rived.at a finding of fact that none of the 
. documents . contained such confidential 
.matters as could form. the basis of a plea of 
privilege. Lord Wilberforce, however, 
dissented and held ‘that the Minister’s 
certificate would amount to public inte- 
rest immunity, and the documents could 
not. be inspected. 


501. This case also: has ‘absolutely no | 


application to the facts of the present 
case because this Court after hearing the 
arguments of the parties on the issue of 
privilege -by an interim order held that 
the court. was entitled to inspect the docu- 


ments. and after inspecting the documents . 


_I am clearly of the view that having re- 
gard to the magnitude. of the matter, the 
heavy. stakes involved, the. disclosure 
would amount to. denigration of not only 
the judiciary but also the other constitu- 
tional. functionaries. who’ have figured, in 
the case resulting. in the gravest possible. 
_ injury .to public interest and to the runn- . 
ing of public services. 


. 502.. In the aforesaid. 
Edmund Davies classed . the .. 


case, Lord 
documents: 


imo three- categories, Ae may.. be .eK~> 


tracted. thus: . 
“Category A 


oT, 


These consist of ‘communications ‘be- 
_tween, to and from ministers (including 
= ministers’ personal secretaries acting on 
behalf: of ministers) and’ ‘minutes and 
briefs for ministers and memoranda. . of 
. meetings attended by ministers, All such 
documents -relate to. the formulation of 
the policy. of the government......” The 
minister ` thereafter sets: out var ious as- 
- pects. of government policy in, relation to 
“the financial difficulties , of. Burmah. 


i Category B 


These consist -of PE E E be-: 


tween, to and from senior officials of. the. 


Department of Energy, of the Treasury, ' 
‘” and-of the bank including. memoranda of. 


““meéetings of and. discussions between such. P 
. offcials and: drafts prepared. by. such offi- 
cials- (including. drafts of. minutes: „and, 


. . briefs comprised. in. category A), all’, sueis 
- :?=@ommunieations.and drafts 
- «the: formulation of.,one .or-more aspects .. 
 -of the ‘policy deseribed.in category, A.” av. 


_ relating.. to 


- 8: PB. Gupta: and. others. v.. Union, ofa Jadia „and. others 
by. the House of Lords, : As;the.said case. 


-phone conversations and ' meetings 
„tween “senior . -representatives 


AER. 
‘Category C 


These consist of memoranda of tele- 
he- 
of major 
companies and other businessmen on the 
one hand and a minister or senior offi- 
cials of government departments and of 
the bank on the other and memoranda 
of meetings of. such officials and briefs 
for ministers and drafts of such briefs, 
all recording or otherwise referring to 
commercial or financial information com- 
muricated in confidence by such company 
representatives and businessmen.” 
After mentioning the categories, 
Davies observed as follows:— 
“There can be no doubt that the court 
has. power to inspect the documents pri- 
vately. This much clearly laid down in 


Lord 


' Conway v. Rimmer (1968 AC 910), I do 


not consider that existence of.such power, 
in cases responsibly regarded by the court 
as doubtful, can be treated as 


itself detrimental to the public interest. 
Indeed, I am of opinion that it is calculat- 


ed to promote the public interest, by ad- 


.ding to public confidence.in the adminis- 
- tration. of- justice.” 


$03. It is true that the majority opin- 


- ion was that the plea of privilege: should 


be overruled but although the categories, 


~ mentioned above, consisted of. confidential 
-decuments they all related to purely com- 


mercial transactions and did not contain 
any constitutional colour or any element 


of affairs of the State. The same cannat 


be said so far as the documents in the 
instant: case ‘are concerned.!These docu- 
ments are not only of great public im- 
portance but are directly concerned with 


‘the affairs of the State in that the Coun- 


cil of Ministers while giving advice to _ 


‘the President for not extending the term- 


of Justice Kumar had expressly relied: on 
these documents though it has not been 
shown to our satisfaction that these docu- 


ments form part of the Memo. of Advice 


tendered to the President. In such a case, 
the documents would have. been bevond 
any enquiry under Art, 74 (2), apart from: 
the question of the application: of DS, 123 ' 
and 124 of the Evidence Act 

504.. Another case relied upon by the 
petitioners. was Neilson v. . Laugharne 
(1981) 1 All ER. 829). Lord Denning ap- 
proached the question with tne usual in- 


. „genuity. and observed as follows 


"This modern development- shows that, 
œan a. question. of discovery, the court can 
-eonsider::the .cempeting public . interests 
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involved; The case is decidédi by the court - 
holding the „balance. between + the two ' 


sides. One .of, them. is-.asserting.. that, in, 


the interest of justice, the.. documents 
should be disclosed: The other is .assert- 
ing that, in the public | interest, they 
should not. be disclosed. ‘Confidentiality 
is often to be considered. So is.the need 
for candour ‘and frankness. 


sa D ‘t’, zs» e 


Once it is gedded: that the pubie teresi 
is in favour. of non-disclosure, the deci- 
sion is. regarded as a precedent: for later 
situations of the.same. kind.” -- 

Lord Denning ultimately held that in his 
opinion the. documents: were privileged. 
It may be noted that. the. documents in 
respect of which privilege was sought 
. were merely statements before the police. 
Thus, even though the documents -were 
doubtless. confidential, a possible view 
‘could be taken that the plea of privilege 
should not be allowed. In spite.of these 
facts, the ‘majority of the . law Lords 
agreed with..Lord Denning and held that 
there was a.real danger to. public interest 
if disclosure -was-made. In. this’ connec- 
tion Lord Oliver. observed., thus: . 7 


“Taking. all..these considerations. into -' 


account, -I, think that there .is-a very real 
danger that the prespect . of. disclosure, on. 
discovery of material gathered .in . the 


. course of such an: inquiry: will inhibit the. 


proper conduct .of..the;inquiry . and .thus 
frustrate the purpose of, the, legislature in 
. making. statutory provision ,for it., In my 
. Judgement, therefore, the, public, interest 
requires that these documents should be 
protected as.a class, and I accordingly 


concur in the conclusion of. Lord Denn- 


_ing M. R. I agree that the appeal shouts 
be dismissed.” ae 


505. .Thus, although this case ae a 
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very organs. The ‘interest of the wider 


community in getting to the bottom of 
such charges is so- great that it should not 


be impeded by a.mere rule of evidence. 


Nor can. the decision to admit or exclude 


“ves charged’ with misconduct; 


be safely left to those who are themsel- 
(nor for 
that matter can it be left to their politi-. 
cal, associates or even their opponents).” 


507. With'due respect to the learned 
author,’ the principles have been rather 
broadly | stated and do not fit in either 


“with the democratic set-up of our country 


or with the spirit of our Constitution, 
For instance, Cabinet decisions, however 


‘wrong or proper they may be, are ‘un- 
‘doubtedly ‘secret documents and if any 


such ‘document forms part of the advice 
tendered. to the President then’ there is 


a- clear: constitutional mandate by virtue 


of Art, 74 (2) preventing the court from 
embarking on any inquiry into these 
documents. Thus, the question of dis- 
closure cannot arise in such cases and the 


‘observations of the author become. wholly 


inapplicable’ to the situations contemplat- 


ed. by -our . Constitution and the statutory 


' Jaws. In- these circumstances. therefore, 


‘from English decisions; 


T‘ cannot accept: the view of the author, 
i extracted above. ; 


` 508. It would thus’ be seen that even 
it is clear that 
the Court itself ‘should ‘prevent disclosure . 
of documents whose production will he 
contrary to public, interest even if no 
claim is made by a Minister or other high 


official on: his behalf. This was held. - 


A as we have pointed out, in Sankey’s case 


' (21- Australian LR 505) 
‘in Conway’s case. ((1968) AC 910) (supra) 
' where Lord Reid has clearly stated that . 


(supra) as’ also 


itis: the duty of the Court to prevent dis- 


slight departure from the: view:taken by . 


the earlier cases it has not. favoured . the 


extreme position which. seems to- 


-of privilege and which has-been - clearly 
negatived: ‘by. the decisions of our court. 


506. ' Reliance Was also placed’ by ‘Mr. 


 Sorabjee’ on -.a. book ‘Public’ Law* (1980), 
the . 


by I. G.. Eagles where at ‘page 275 
‘author’ makes the” following: oe ao 
regarding, Cabitiet papers’ .°-'*" 
"If the -reason for excluding : 


proper functioning: of -thè higher ` organs 
‘of the“state;- then ‘that reason is, Wholly- 
Jnappr ated a what - “is charged is- 


1 it See 


: have | 
been taken. by the petitioners on the plea . 


z 
- 


' Gibinet : 
or rélated. documents is to.: ‘safeguard. the’ 


' closure of documents even without the in- 
Peston of a Minister, where © 


serious 

injuries to the national interest is ap- 
parent, Thus both. the leading cases of 
England: and: Australia have not accepted 
the liberal doctrine of candour- expound- 


_ed by the American authors. In. the in- 


stant ‘case, it is manifest that. the ‘Union 


“of India‘has not ‘taken the: plea.of privilege 


merely to hide the truth or to prevent 
the court “from knowing ‘-the truth In- 


v fact" both: the: Attorney-General and the 
 Solicitor-General had frankly 
“and voluntarily . produced the, documents 


conceded 


_ before the.court: for inspection in order. 


' to -judge ‘whether the. disclosure: of - the 
‘documents would--injure “the public in- ` 
terest.’ This ‘shows the bona’ fide of the 


362 S.C. 


stand taken by the Union of India. As, 
however, my Brother Judges after ins- 
pection. decided to disclose the docu- 
ments, the Union of India gracefully ac- 
cepted the decision. I might mention that 
this is not one of those cases where a 
litigant is trying to conceal a document 
which may destory his case or scuttle his 
defence. This seems-to be the cardinal 
principle behind the doctrine of candour 
adumbrated _by the American. decisions, 


509. I have summarised the “opinions 
of the English, American and Australian 
courts on the question of privilege. While 
applying the law to Indian 
which are essentially different from those 
prevailing in England, America -or Aust- 
ralia, two important factors. have to be 
borne in mind— . 


(1) That-so far as our country is con- 
cerned we have chosen to base it on the 
British pattern with some additions, 
alterations or innovations to suit our own 
local, social and economic conditions ‘be- 
cause our ways of living and thinking, 
our attitude towards life -and its various 
phases and above all, the mode of gov- 
ernance of the country are very different 
from and have nothing in. common with 
‘the United States of America. Whereas 
in America there is mass education. il- 
literacy is the common feature of the 
masses of our country, We, are no doubt 
making fast progress but it will require 


quite sometime before. we become as- 


advanced as the United States of America. 

Even though the recently decided 
English cases may have taken a much 
broader and a more liberal view, the 
founding fathers of our Constitution had 
before them the old view and this Court 
has consistently followed the English de- 
cisions so far as the question of privilege 
is concerned. l 

(2) While neither in England, Australia 
or America there is any codified jaw lay- 

ing down the principles and the grounds 
' on which privilege can be claimed, in 
India we have Ss. 123 and 124 of the Evi- 
dence Act which govern the conditions 
under which a plea of privilege can be 
allowed or disallowed. 

Another law which affects the question 
of privilege is S. 162 of the Code of Cri- 
minal Procedure which has also to be 
-read in conjunction with Ss. 123 and 124 
_of the Evidence Act. 

510. Apart from these two sections 
there is also a constitutional provision 
which is enshrined in Art. 74 (2) under 
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whick. no enquiry can be made by any 
Court in respect of the advice tendered 
by the Council of Ministers to the Pre- 
sident. In the instant case, the order im- 
pugned has been passed by the President 
on the advice of the Council of Ministers. 
Although it has been alleged in the note 
of arguments that the contents of the 
documents were part of the material on 
the basis of which advice was given to 
the President, it has not been shown to 
our satisfaction that the correspondence 
contained in the documents formed part 
of the actual Memo, of advise sent to the 
President. If such evidence was produced 
before us then the matter would have 
been .put’ beyond controversy “because 
apart from the question of privilege aris- 
ing under Ss. 123 and 124 of the Evidence 
Act, the enquiry or disclosure would be 
barred by the constitutional mandate 
contained in Art. 74 (2). 

öll. In view of these circumstances, 
therefore, before importing the doctrines 
or the liberal trend of modern cases across 
the seven seas, we cannot overlook the 
mandatory provisions of the Evidence Act 
and the Code of Criminal Procedure, Fur- 
thermore, while in England and America 
the, democratic system of Government has 
been, existing for more than two or three 
centuries, our democracy is only three 
decades old, which is a very small period 
in the life of a nation and we have yet 
to develop our law by a process of adap- 
tation -and accommodation, rejection or 
modification or by a. trial-and-error 
method. This Court while construing Sec- 
tions 125 and 124 of the Evidence Act was 
fully alive to the conditions prevailing in 
our country and the manner in which the 
public services were run and the Central 
Government or the State Governments 
took imrortant decisions. Any revolution- 
ary decisions so as to expose high con- 
fidential matters to public gaze by fol- 
lowing a policy of liberal disclosure of 
documents ignoring the provisions of 
Ss. 123 and 124 of the Act would not only 
be detrimental to our progress but may 
cause serious obstruction in the practical 
running of day-to-day affairs.of the Gov- 
ernment or for that matter the govern- 
ance of the country itself. 


512. For these reasons, therefore, 
while I kave referred to the foreign de- 
cisions I would like to confine my deci- 
sion mainly to those English cases which 
apply to our present day conditions and 
to the principles laid down by our own 
courts in their leading judgments which 
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have been discussed and analysed in this 
judgment, While I am prepared to take 
a liberal view having regard to the fact 
that we have by our recent decisions 
widened the horizon of Art. 21 so far as 
the inspection of the documents by the 
Court is concerned, but if-after inspec- 
tion of the documents the Court is satis- 
fied that the tests laid down by this 
Court in several cases are not fulfilled 
then the plea of privilege must be upheld: 


513. Thus, after a full and complete 
analysis of the various factors indicated 
above, it is established beyond doubt that 
so far as this Court is concerned it has 
chosen to follow the principle of English 
law with suitable adjustments and modifi- 
cations in. determining the plea of privi- 
lege under Ss. 123 and 124 of the Act. 
This is, as it should be, because as pointed 
by Kapoor J. in Sodhi Sukhdev Singh’s 
case (AIR 1961 SC 493) (supra) that since 
the Evidence Act was enacted during the 
British rule and we have generally ad- 
opted the English system in procedural 
matters, we should not depart from the 
basic and essential principles of inter- 
pretation as laid down by the English 
law. I, however, respectfully agree with 


Subba Rao, J. that while construing Sec- 


tions 123 and 124 and applying the prin- 
ciples of English law, we must do so 


against the background of the Socialist 


State and the egalitarian society which 
is the goal of our Constitution instead 
of confining the contours of privilege in 
a strait-jacket; in suitable cases a liberal 
view can be taken by this Court without 
violating the express language or the 
' general spirit of the statutory provisions 
of the Evidence Act. I might mention 
that so far no case has ever held that 
Ss. 123 and 124 are unconstitutional and 
this could not be so because these provi- 
sions deal with matters relating to great 


public interest. Even in the course of. 


arguments. before us it has not been sug- 
gested that these sections are violative of 
any of the Articles of the Constitution. 
Mr, Garg appearing in Tarkunde’s case 
had hinted that the aforesaid sections 
should be interpreted in the light of 
Art. 21 but he has not categorically con- 
tended that the aforesaid sections are 
violative of any of the provisions of the 
Constitution. 


514. Another important ‘circurnstance 
that has to be taken into consideration is 
that even after more than three decades 
of our independence, the Parliament des- 
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. pite so many socio-economic changes all 


over the world has not thought it advi- 
sable or necessary to amend the provisions 
of the Evidence Act so as to liberalise-or 
widen the scope of the policy of privilege 
contained'in Ss. 123 and 124 of the Act 
by. incorporating the principles laid down 
in the recent English or American cases. 
This intrinsic circumstance demonstrably 
proves that the view taken by the 
Supreme Court over the: years is correct 
and does not call for any amendment of 
the Evidence Act by the Parliament, On 
a parity of reasoning, the irresistible 
conclusion that follows and the natural 
presumption that arises is that our legis- 
lature did not intend to make a depar- 
ture from the earlier English decisions 
either by incorporating or adapting the 
principles of Amercian law on the sub- 
ject. I might even go to the extent of 
saying that it will not be unreasonable 
to presume that the Founding Fathers of 
the Constitution and the Parliament 
thereafter having been fully aware of the 
view taken by the American courts in 
recent decisions has affirmatively chosen 
to reject the liberal and somewhat dange- 
rous doctrine of candour. For instance, 
as discussed above one of the American 
cases has gone to the extent of holding 
that even military secrets can be disclos- 
ed in suitable cases. Our courts have 
clearly held that .so far as Defence 
secrets or good neighbourly relations 
with other countries are concerned, there 
is complete bar to the disclosure of these 
matters or documents relating to these 
matters which are clearly covered by 
Section 123 or S. 124 of the Act, 


515, There is another fact of life 
which, however unpleasant, cannot be de- 
nied and this is that precious little are 
our masses or litigants concerned with 
which Judge is appointed or not appoint- 
ed or'which one is continued or not con- 
tinued. The high sounding concept of in- 
dependence of judiciary or primacy of 
one or the other of the Constitutional 
functionaries or the mode of effective 
consultation are matters of academic in- 
terest in which our masses are least in- 
terested. On the other hand, they are 
mainly concerned with dangerous forces 
at work and evils reflected in economic- 
pressures,. inflationary tendencies, gruel- 
jing ‘poverty, emancipation of women, 
maintenance of law and order, food and 
clothing, bread and butter, and above all 


the serious problem of unemployment, 
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916. It is only a sizeable section of the 
intellectuals consisting of the press and 
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the lawyers who: have made a, prestigious | 


issue of the- independence of judiciary. I 
can fully understand. that lawyers or 
other persons directly connected with the. 
administration of justice may have a 
grievance however ill-founded that pro- 
per selection of Judges or interference 
with the appointment of Judges strictly 
according to constitutional provisions may 
mar. the institution of judiciary and 
therefore they may to some extent be 
justified in vindicating their rights, But 
at the same time, however biting or 
bitter, distasteful and diabolical it .may 
seem to be, the fact remains that the 
masses in general are. not at all concern- 


ed with these legal niceties and so far as 


administration . of justice is concerned 
they merely want that their cases should 
be decided quickly .by Judges who gene- 
rate confidence. They are least con- 
cerned with individual Judges or the 
mode or manner of their appointment. 
Carried away by the stormy and emotional 
debate of the lawyers appearing for the 
petitioners and their egotistic slogan that 
independence of judiciary was in danger, 
this Court ought not to have broken the. 
ageold solid and sacrosanct tradition of 
upholding the plea of privilege which 
caused serious injury to the public in- 
terest. Butlo and behold! the result of the 
disclosure has revealed widespread dan- 
gers and ills, for anybody in the street 
without appreciating the niceties of .law 
looks upon the judiciary as suspect, Did 
we disclose the documents to produce 
such disastrous results? It is difficult to 
construct an edifice but very easy’ to de- 
‘molish the same. But, alas! we have de- 
molished it and caused irreparable 
damage. for which our future. generation 
will never forgive us, Whether I . was 


right in upholding the plea of privilege, or, 


my Brothers in ordering disclosure of 
documents, only time will tell. 


517. Coming to, the practical ‘side of 
the dangerous consequences of disclosure 
whieh might highlight my view that after 
inspecting the documents, it was not in 
public interest to order disclosure of the 
contents of the documents, the following 
considerations have > swayed with me ` 


~ 


‘not be allowed to 


_self and lead to a continual process 


7 AST RE 
Law Minister and. the Council of Minis- . 
ters. These authorities have eéxpressed 
their views in, the secret correspondence 
on the. distinct assurance and belief that 
for the last two centuries such documents 
have always been treated as secret, con- 
fidential and privileged and until, to-day . 
no disclosure of such documents: has ever 


‘been allowed by any Court. Thus,, in my 


opinion, any disclosure of the contents of 
the documents would be extremely dero- 


‘gatory to the High constitutional position 


that. these Constitutional functionaries 
enjoy and would in the long run” prove 
counter~productive and destroy the sacro- 
sanct consultative process as envisaged 
by the Constitution. — 


(b) Iz disclosure is allowed, it will bring 
into disrepute the judicial institution it- 
of 
washing of dirty linen and perpetual 
mudslinging by allowing the so called 
wronged persons to make allegations and 
counter~allegations against the Govern- 
ment and the CJ concerned as was sought 
to be done in this very case, It is true 
that even after the contents of the docu- 
ments are disclosed, the petitioners can- 
travel beyond the 


. material disclosed by the documents but 


even that material could be exploited and 
affect the secrecy of such high constitu- 
tional officers and raise a controversy 
which will ultimately lead to opening a, 
pandora’s box which is neither in the in- 
terest of the judiciary nor éven of the 
lawyers. I fail to see how in the long 
run the disclosure benefits the J udge. In 
the ultimate’ analysis such a course of 


action apart from involving the CJI and 


-CJ, Delhi High Court and Law Minister” 


into serious controversy would destroy 
the reputation of the judge himself how- 
soever loudly he might proclaim his’ in- 
nocence, Taking the case of the peti- 
tioner, Kumar, at the highest and assum- 
ing that the petitioner is reinstated: and 
he ultimately gets the satisfaction _of' his 
right having been vindicated, can he deny | 


_ that in view of the serious differences of 


- (a) appointment: of High -Court judges: : 


are highly confidential matters contain- 
ing frank and free- legal views expressed 
by: the CJ of the High Court, CJI ani the 
Central Government represented. by. the 


opinion between the CJ, Delhi High. 
Court under whom he'had worked: and - 
the CJI, a sizeable section of the people 
might still believe thatthe integrity of . 
the Judge was not beyond doubt which. 

may have prompted the CJ under whom he 
worked not te recommend his case for- 
extension.. Even if this impression is- 
carried by a small section of the people, ` 
it will be a great slur on the functioning 


of the Judge. My personal conception: of .._ 


ee! 4 
bats) 


protest or objection perhaps in due 
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a Judge: is that he should. be above all 
criticism and controversy; he should be 
blameless: -and - spotless, 
and free from vices like a ‘diamond 
the ‘sky’ like Caesor’s wife. above re- 


‘ proach, It is in my opinion better not to 
be a Judge at-all than to be a eontrover~ 


sial Judge. 


(c) It is not that for the first ime that 


the term of an Additional Judge has not 
been extended or a Judge has 
dropped. The various schedules given 
by the respondents show quite a few in- 
stances where Addl. Judges were sent 
back after their period was over without 
any protest or objection. ; 
(d) Indeed, if a really conscientious 
judge would have been in the position of 
petitioner, Kumar, he would have silently 
walked out of the show in the larger 
interests of the great and. sacrosanct in- 


_ Stitution which he was serving instead 
and thereby 


of insisting on disclosure ) 
drawing himself into a serious contro- 
versy to vindicate his supposed right. I 
have already pointed out that it is not 
for the first time that the term of an 
Additional Judge has-not been extended: 
in the past dlso Judges have been. dropped 
and one of the schedules ‘given by the 
Solicitor-General is full of such instances. 
Such Judges never raised any controversy 
regarding their not being reappointed and 
got reconciled themselves without any 
de- 
ference to the maintenance of the purity 
of the great institution of justice. 


I cannot help commending the conduct 


-of Justice Ismail who actually resigned 


and chose to quit his office instead of 
pursuing the matter further in the larger 
interest of the purity of administration 
of justice. The life of a judge is that of:a 
hermit and he must inculcate a spirit of 
self-sacrifice and should take his mores 
sion in this holy spirit. 


(e) The subsequent , events folowing 
the disclosure of the documents .which 
have been fully published by the .press 
and other media clearly show that there 
has been a‘serious character assasination 
of a high constitutional functionary for 
merely expressing his opinion in a very 
frank and -honest: manner and. that too 
behind his. back. . The contents of con- 
f:dential: notes and letters have been ex- 


danger which I had predicted from dis- 
closure has--eome -to.-be true and -hence- 
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forward there would be hardly any Head 
of a Department who can function: pro- 


perly. or effectively with the sword -of 
damocles hanging ‘over his head No 
high authority would now venture . to 


' record adverse annual confidential reports 
‘on the conduct of his subordinates or ex- 


press his honest opinion howsoever un- 
satisfactory the conduct. of the subor- 
dinate may be. l 

There is yet another distressing feature 
of the disclosure of documents. It would 


. appear that the CJ, Delhi High Court was 


castigated as being dishonest and pre- 
judiced against Justice Kumar for hav- 
ing refused to recommend his extension’ 
or reappointment, The samé is being 
openly said in the Press regarding the CJI 
in respect of his adverse comments on 
Mufti Bahauddin, Acting Chief Justice 
of J & K High Court. - 

While CJ. Delhi has given cogent 
reasons for not recommending the re- 
appointment of Justice Kumar in his 


' proposal to the Law Minister (a copy əf 


which was sent to the CJI) which was 
by a full and frank discussion: between 
CJ. Delhi and CJI, there is nothing to 
show that the materials: or the data on 
which the CJI formed his opinion against 
Justice Mufti Bahauddin and as he says 
in his proposal found some substance in 
the complaints yet all this was done when 
Justice Bahauddin was neither a party to 
the present proceedings, nor was he ever 
heard in his defence and yet hë- has been 
publicly condemned. thanks to the dis- 
closure. However. in the instant case, we 
are not at all concerned with the case of 
Justice Mufti Bahauddin but I have given 
this. instance to show that if disclosure 
of confidential documents are liberally 
allowed by throwing public interest to 
the winds, what dangerous consequences 
ean follow which: may injure innocent 


' constitutional functionaries, In the ‘case 


of Justice Kumar C. J. Delhi High Court 
and the CJI have not revealed the source 
of their information and in my opinion 
rightly because anyone who gave them 
the information must have done so in con- 
fidence and according to the correspon- 
dence, it appears that senior colleagues 
of the CJ, Delhi High Court and eminent 


- lawyers had supplied the information te 
-him and similar authorities had given 
some counter-information to the CJI. 

ploited for their personal ends by inter-. 
ested parties; Thus, the. apprehension and. 


518; .Thus, such an awkward and em- 


barrassing situation is: bound to. develop 
if disclosures are liberally made as a re 
‘sult-of which serious. injury is caused to. 
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public interest. ‘The most ~unfortunate 
part of the disclosure in this case is that 
persons who are not before: the Court 


have been involved in serious legal and. 


political controversy which has, in my 
opinion, caused serious damage to 


posing a very serious problem to «the 
Central Government and the public ser- 
vices, . ae 


519. The. Solicitor-General made a 
feeble attempt to argue before me that 
\since I have dissented from the majority 
view and upheld the plea of privilege I 
should not deal with the contents of the 
documents in my judgment. This ‘argu- 
ment, which appears to me to be some- 
what extraordinary, cannot be accepted 
because the decision of..the majority 
amounts to the law laid down for -the 
whole country under Art. 141 of the Con- 
stitution and is as such binding on me as 
on others. As a result of the majority de- 
cision, the documents disclosed form part 
of the record and if I shut my eyes to 
these documents merely because I have 
dissented from the majority view, ʻi 
would perilously amount to. being subver- 
sive of judicial discipline. I have, how- 
ever, carefully waded through the docu- 
ments and I do not think that much can 
be made of the contents and recitais in 
the documents, These are’my reasons for 
lupholding the plea of privilege taken by 
the Union in the cases of Mr. Kumar and 
Mr. K, B. N. Singh. 


520. A careful perusal of the letters 
written by the CJ, Delhi High Court to 
the Government as also to the CJI would 
reveal that the stand taken by CJ, Delhi 
has been consistent throughout. He has 
honestly and frankly taken the stand that 
in his view as the reputation of Justice 
Kumar was not above board and his per- 
formance was rather slow, he was not 
prepared to recommend his reappoint- 
ment after the expiry ‘of ‘his term. He has 
disclosed in his-letter the grounds for 
coming to this conclusion which were de- 
rived partly from knowledge which he 
got from senior lawyers or senior collea- 
gues and partly from certain facts. After 
sending the letter he had a full discussion 
with the CJI on all the points which are 
contained in tHe first letter which the CJ, 
Delhi wrote to the Law Minister. The 
CJI, however, took the stand that on his 
inquiry made from the lawyers and 
Judges of the High Court, he had no 
reason to doubt the integrity or honesty 
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high judicial.institutions of the country. 
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of Justice Kumar. It is also admiitted that . 


the CJ, Delhi had no animus against Jus- 
tice Kumar and there was no reason why 
he should have expressed his opinion re- 
fusing to recommend his reappointment, 
without any sufficient reasons or due to 
enmity, The only. argument advanced 
against the CJ, Delhi was that he had sent 


--a letter to the Law Minister in which he 


had disclosed somé data and details and 
had .requested him to keep them. secret, 


. and had also prayed that the letter. may 


not be shown to anybody else as it was 
meant for him. The argument was that 
there is no evidence to show ‘that the 
materials disclosed to the Law Minister 
were shown to the CJI. It is, however, 
not disputed that the CJ.. Delhi wrote 
such a letter to the Law Minister after 
his discussion with the CJI and the pos- 
sibility that he may have discussed all 
matters including the materials put in 
‘writing to the Law Minister with the CJI 
cannot be excluded. , ©- . 

921. At any rate, without going into 
further details as several constitutional 
functionaries were involved, two , facts 
emerge :— a 

(1) That CJ, Delhi who had undoubted- 
ly a better chance of observing the per- 
formance ani the functioning of Justice 
Kumar, was in a position to get first 
hand knowledge of his reputation,. has 
honestly believed that Kumar’s reputation 
of integrity was doubtful; He has not 
revealed the sources from which he came 
to know about the reputation of Justice 


Kumar. The CJI, however, took a con- — 


trary view but he has also not .disclosed 
the names of the lawyers or Judges who 
had given him a contrary version. | 


In my Opinion both of them did not dis- 
close the names because the Judges or the 
lawyers concerned must have given the 
information in ‘confidence and they would 
have been seriously embarrassed if their 
names were disclosed. _. 4: 

(2) These views were put before the 
Central Government and it was open to 
the President to accept one view or the 
other. The President chose to accept the 


view taken by the CJ, Delhi more. parti- 


cularly. because he was in a position to 
have: first-hand information both regard- 
ing the reputation and working of the 
Additional Judge. 

'522. In these circumstances, it cannot 
be said that the action of the President 
was tainted by malice or that there was 
no effective consultation. This aspect of 


—s 


Pi 
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ithe matter has been elaborately dealt 
iwith by my Brothers Bhagwati, Desai 
Gna Venkataramiah, JJ with whom I am 
in general agreement. 


523. I might just state that even if the 
documents were not disclosed, the con- 
clusion would have been the same be- 
cause in the affidavits it was not disouted 
that the two CJs had taken a contrary 
view regarding the doubtful reputation of 
Justice Kumar, nor was it suggested that 
CJ, Delhi had any ill-will or animus 
against Kumar. The disclosure of the 
documents, however, unfortunately re- 
sulted in grave and serious consequences 
of far-reaching effect on the future of not 
only the judicial institutions but also 
almost all the Government departments. 


524. While agreeing with Brothers 
Bhagwati, Desai and Venkataramiah, JJ. 
regarding the interpretation of Art. 224, I 


~ would, however, express my short opin- 


jon on the subject. Although it is true 
‘that by fixing the strength of permanent 
and Additional Judges of each High 
Court, the Central Government appears 
to have created two parallel lines of re- 
cruitment so that the appointment of an 
Additional Judge was a sort of training 
ground for being appointed as a per- 
manent Judge whenever a permanent 
vacancy arose, It has already been point- 
ed out by Brother Venkataramiah J. that 
this procedure was against the very spirit 
ve tenor of Art, 224 which is extracted 
thus:— 


‘224, Appointment of additional and 
acting Judges. — (1) If by reason of any 


- temporary increase in the business of a 


High Court or by reason of-arrears of 
work therein, it appears to the President 
that the number of the Judges of that 
Court should be for the time being in- 
creased, the President may appoint duly 
qulified persons to be Additional Judges 
of the Court for such period not exceed- 
ing two years as he may specify. j 

(2) When any Judge of a High Court 
other than the Chief Justice is by reason 
of absence or for any other reason unable 
tc perform the duties of his office or is 
appointed to act temporarily as Chief 
Justice, the President may appoint a 
_ duly qualified person to act as a Judge 
*of that Court until the permanent Judge 
has resumed his duties. 

(3) No person appointed as an addi- 
tional or acting Judge of a High Court 
shall hold office after ating ‘the age 
of sixty-two years.” 
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525. If properly read, this Article en- 
visages certain conditions precedent be- 
fore an appointment under Art, 224 can 
be made and also prescribes the nature 
and the term of the Judge appointed. In 
the first place, it requires that an Addi- 
tional Judge can be appointed only if— 

(1) there is any temporary increase in 
the business of a High Court, for instance, 
where by virtue of some new temporary 
law passed, a spate of litigation crops up 
but that ends with the duration of the 
Act or with the completion of the tempo- 
rary reforms, etc., contemplated by the 
statute. Such an appointment is a kind 
of an emergency appointment which is 
to last until the temporary increase or 
arrears are disposed of, 

(2) where by reasons of heavy arrears 
of work it becomes necessary to appoint 
an Additional Judge, the appointment is 
made under Art, 224. 


526. The Article, therefore, contem- 


- plates only a tenure appointment to meet 


a particular contingency and is not meant 
to be a permanent feature so as to form 
a training base for recruiting Judges from 
the training base to the permanent cadre. 
This point need not detain us any fur- 
ther in view of the statement made by 
Mr. Mridul on behalf of the Law Minis- 
ter that it has- now been decided as a 
matter of policy by the Government not 
to appoint Additional Judges for a period 
of less than one year in special cases and 
two years normally. If this is done in 
future, then the spirlt of the Constitu- 
tion would be amply fulfilled and the 
controversy would be set at rest. 

527. A more important feature is that 
the nature of the appointment under 
Article 224 is a pure tenure ap- 
pointment for a fixed period and 
ence -the period expires, there is no 
question of extension of that period 
er reappointment. In other words, once 
the time for which a Judge has been ap- 
pointed expires, the appointment of the 
Judge ceases to exist. That being so, 
whenever a Judgeis sought to be appoint- 
ed afresh, the constitutional functionary 
will have to go back to Art. 217 even if 
a Judge is to be appointed under Art. 224 
and the question of suitability would be 
the first criterion, As in the case. of ini- 
tial appointment under Art. 217, so in 
the case of a fresh appointment after the 
period mentioned in Art. 224 expires, 
there is no legal right to be appointed 
nor does non-appointment give rise to 
any legal or constitutional infirmity so as 
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a different matter that.if an Additional 
Judge-is considered for a permanent .ap- 
pointment afresh, the fact that he 

acquired some experience would ` 
doubtedly be an important factor to -be 
‘|taken into . consideration while judging 


the suitability of the candidate concerned. - 
. constitutional . 
functionaries cannot shut their eyes ‘to - 
the facts which may have come to their ` 


At the same time, the 


knowledge either against. the maaeenel 
Judge or in his favour. 


528. Thus, the position is that even if 
an Additional Judge is: not appointed 
afresh and somebody else is appointed, 
there is no question of judicial review 
nor-is there any question of the non~ap- 
pointment of an Additional Judge afresh 
casting any. reflection’ or aspersion on 
the reputation or character of an Addi- 
tional Judge because he was appointed 
only for a particular period and for a 
particular- purpose and is not on proba- 
tion.: Both Brother Desai and Brother 
Venkataramiah, JJ. have stressed . this 
aspect of the matter in their own may 
and I. agree with, their views. 


Justice Kumar’s’ case, Brother Venkata- 
ramiah, J. has observed- that. although 
there was full.and effective consultation 
between ‘the CJ, Delhi, 
Minister, therefore the non-appointment 
of Mr. Kumar is not vitiated by any con- 
stitutional infirmity, At one place, how- 


ever, Brother Venkataramiah. has observ- 


ed as follows :— 


“Perhaps it- would have been accept- 
able it: the case was that the Prime 
‘Minister was 


Minister. had tried to mislead her.” 
(Emphasis mine) 
530. With due respect to my learned 
Brother I-am: unable to agree. with these 
> lobservations 
from the correspondence between the 
constitutional’ functionaries - mentioned 
above. In fact, a close’ and. careful peru- 
sal of the correspondence. between. all 
|the-.-constitutional ` functionaries, (CJ, 
Delhi, CJI and the Law Minister) would 
clearly show - that: the’ role of the’ ‘Law 


Minister has been very fair and just from. 


start to finish, The Law Minister - insisted 
on: the materials: before taking a decision 
against Mr: Kumar. These imateriais were 


supplied sto ‘the’ Law Minister’ by the CJ. 
Delhi. ‘He ‘had also -discussions -with the . 
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to be ‘the subject. of a judicial review. Itis: .CJI: Even thereafter. 


has. 
ún- . 


’ .flicting’ an ‘unkind cut: indeed’. 
CJI and the Law 


. .favourably disposed to-- 
wards Shri S. N. . Kumar but the Law. 


completely ` 


which cannot be spelt out. 
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the: Law'. Minister 
wanted.to plug. all- loopholes in: order to 


‘Satisfy himself fully before. taking a final | 


decision. in the matter, and that is. why. 
he wrote to the CJ, Delhi to. furnish .a 
complete data and: better particulars ` 
which was done by. him (CJ, Delhi), 
through his letter D/- 7-5-81. 


531. It is obvious that the CJ, Delhi 


expressed his desire that the full mate- 


rial which was supplied to ‘the Law 
Minister may not be sent to the CJI but 
that :was perhaps because the CJ, Delhi 
had oral discussions. with the CJI in 
respect of all relevant matérial. The law 
Minister also took care to ignore the CBI . 


reports against Mr. Kumar. because he 
wanted to proceed purely on legal’ and 
relevant materials before him. This 


shows .the objectivity and the fairness: of 
his attitude in coming to a final decision. 
Merely because he-had advised the Prime. . 
Minister to accept: the opinion of thei 
Chief Justice of Delhi, it cannot’ be - said! 
that’ he tried to mislead the Prime. Minis- 


- ter. In my opinion,- to suggest even .in-|. 


directly that: the Law Minister attempt- 


' -ed to mislead the Prime Minister, in view 
529. While dealing with the facts of 


of thé circumstances. mentioned ‘above, 
would be to make a most uncharitable! 
remark. against him amounting to in- 
| My Bro- 
ther Bhagwati, -J..has demonstrably shown . 
that there is not a shred of,evidence nor 
any reasonable basis - for. holding that 
there was aconspiracy between CJ, Delhi 
and’ Law Minister to oust Mr. Kumar. 
The allegation of the alleged conspiracy 
is totally unfounded and smacks of ab- . 
solute recklessness, Indeed. if ‘the. Law 
Minister wanted to drop.Mr. Kumar 
without any further inquiry he could 
have used the I. B. Reports — that he 
| ignored . them, proves his 
honesty of purpose. .Merely.. because ` 


while exercising a constitutional function 
` the Law: Minister preferred the opinion 
of CJ, Delhi to that of CJI, 


no motive 
could be imputed to him, particularly - 
when we have rejected the doctrine of 
primacy of CJI, as dealt with “by 


Desai, J. with whom I fully agreẹ, 


532. I entirely agrée with’ the- very : 
‘clear: and adroit exposition of.the con-. 
stitutional aspect: of- the :Art: 224 . by 


Brothers ‘Bhagwati and: Desai, JJ. as also ' 


with ‘the: most elaborate, careful and 


detailed analysis of: Kumar’s ‘case in - the. 


light --of.-the correspondence -disclosed.” i 
also agree .with the: opinion expressed by 
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Brother Venkataramiah, J, but would 
like to add a few lines to highlignf some 


aspects of the reasons given by Brothers | 


Bhagwati and Venkataramiah, JJ. which 
seem to me to be either inconsistent with 
the stand taken by them or do not ac- 
cord with my view. Hence, I find myself 
bound to express my short opinion on 
these matters only. ' , 


533. Brother Bhagwati, J. after care- 
fully analysing the facts of Kumar's case 
as spelt out from the correspondence dis- 
closed and the affidavit filed by Mr, 
Kumar has returned a clear finding that 
the conduct of CJ, Delhi was throughout 
honest and bona fide and he had acted as 
a responsible and honest CJ. I fully agree 
with this conclusion but Brother Bhag- 
wati, J. appears tohave found fault with 
the CJ, Delhi for expressing his desire to 
the Law Minister to keep the contents of 
his letter dated 7-5-81 secret and not to 
place the same before the CJI, Brother 
Bhagwati, J. has himself pointed out that 
CJ, Delhi had given cogent reasons for 
requesting the Law Minister not to dis- 


close the contents to CJI and yet in his’ 


concluding portion while not doubting 
the bona fide of the CJ, Delhi, he seems 
to suggest that he (CJ, Delhi) ought to 
have shown greater courage of conviction 
so as not to have been cowed down by 
the apprehension that CJI might feel of- 
fended and in this connection observed 
as follows :— i 


“We must of course, observe that in our 
opinion howsoever strong and cogent 
might ba the three reasons given by him, 
the Chief Justice of Delhi should never 
have asked the Law Minister not to place 
his letter dated Yth May, 1981 before the 
Chief Justice of India...... He should 
not have bothered whether by his action 
in putting the facts on record in the 
letter dated Yth May, 1981. the Chief 
Justice of India would be offended and 
his relations with the Chief Justice of 
India would be spoilt.” 


034, Perhaps in making these observa~ 
tions with great respect, Brother Bhag- 
wati, J., did not fully appreciate the sub- 
stantial and compelling reasons why CJ, 
Delhi had made a somewhat unusual 
though fully justifiable request to the 
Law Minister not to place tha letter be- 
fore the CJI. As the data and material 
supplied to the Law Minister in the 
letter dated 7-5-81 had already been sup- 
plied to the CJI or at any rate, orally 
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discussed with him, it was not necessary 
for the Law Minister to have disclosed 
the contents of the said letter which 
would be more or less a surplusage and 
would have naturally embittered the 
relations between the two high constitu- 
tional functionaries (CJ, Delhi and CJI). 


535. Secondly, if we put ourselves ın 
the place of CJ, Delhi we would have 
done the same in the circumstances, Here 
was a Chief Justice who was only re- 
cently made permanent and was to con- 
tinue as CJ for quite some time and so 
was the CJI., In these circumstances, it 
is natural and obvious that CJ, Delhi 
would not like to join issue with CJI at 
any stage or at every step which would 
create difficulties in the smooth running 
of the High Court, 


536. Thirdly, since CJ, Delhi was 


‘frank, forthright and firm to stick to his 


stand despite pressures till the last, dis- 
closure of contents to CJI was wholly un- 
necessary and, in my opinion, CJ, Delhi 
rightly thought that there was no use 
entering in an endless controversy and a 
consistent legal tug of war with CJ] for 
whom not only he but every Judge has 
the greatest respect, 


537. Finally CJ, Delhi at the time 
when he made the request could hardly 
imagine or conceive that the majority of 
our Brother Judges would permit dis- 
closure of the documents leading to a 
public debate in respect of high official 
secrets which for the last two centuries 
had never been disclosed. CJ, Delhi may 
have thought that if the matter leaked 
out, it was likely to be exploited by 
Mr. Kumar and his fmends which would 
bring his Court to serious disrepute, 


038. I.feel that in view of the con- 
spectus of the circumstances mentioned 
above and those detailed by Brother 
Bhagwati, J., CJ, Delhi was fully justi-|. 
fied in requesting the Law Minister not 
to reveal the eontenfs of his letter dated 
7-5-81 and to let the matter rest where 
it was. It is true that occasions may arise 
when a Judge in the discharge of his 
judicial functions has sometimes to per- 
form an unpleasant duty but where 
awkward situations can be avoided with 


‘tact and wisdom the exercise of power 


is- most laudable and beyond criticism. 

539. For these reasons, therefore, I 
am unable to agree with the observations 
made by Brother Bhagwati, J, on this 
aspect of the matter only, 


< and as 
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540. As regards the 
taining to justice K, B. N. Singh’s case 
which have been disclosed I shall discuss 


them while dealing with Transferred Case ` 


No. 24 of 1981, 
Transferred Case No. 24 of 19813 


541. We now propose to deal with the 
ease of D. N. Pandey and others in 
which Justice K. B. N. Singh, Chief Jus- 
tice of Patna High Court has now been 
transposed as petitioner No, 3. All the 
connected petitions in respect of the 
transfer of Justice K. B. N. Singh from 
Patna to Madras High Court involve 
common points, The petitioner, Justice 
K. B. N. Singh was a practising Advocate 
of the Patna High Court and was ap- 
pointed a Judge of the said High Court 
on September 15, -1966 and was made 
permanent Judge from March 21, 1968, 
Thereafter, he was appointed Acting 
Chief Justice of the Patna 
High Court for a short while 
permanent Chief Justice 
on July, 6, 1976. He was administer- 
ed the oath of office on July 19, 1976, 
Since then, the petitioner continues to be 
the permanent CJ of Patna High Court, 


542. By virtue of a notification dated 
January 19, 1981, the petitioner was in- 
formed that the President, after consulta- 
tion with the CJI, was pleased to trans- 
fer him to Madras High Court as Chief 
Justice with effect from the date he as- 
sumes charge of that office. A similar 
notification was issued by which Justice 
M. M. K. Ismail, C, J. Madras High Court 
was transferred as-CJ of the Kerala 
High Court but as Justice Ismail proceed- 
ed on leave and ultimately retired from 
service the petition which was filed 
against the order transferring him to 
Kerala no longer survives. Miss Lily 
Thomas who appeared on behalf of Jus- 


- tice Ismail, however, confined her argu- 


. ments only to the question that the peti- 


te. —_— 


tioner (Justice K. B. N. Singh) should 


not have been transferred to Madras .._ 


543. It appears that after the notifica- 
tion, Mr. M. G. Ramachandran, Chief 


` Minister of Tamil Nadu took great excep- 
: tion to the appointment of the petitioner 
: as CJ, Madras High Court mainly on the 


ground that he was not conversant with 
Tamil language and, therefore, he would 
not be able to function properly in the 
Madras High Court. We are, however, not 
concerned with these matters at the pre- 


sent moment, 
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544. Coming now to the facts which 
are germane for the purpose of deciding 
these petitions, the same may be ‘sum- 
marised thus. The petitioner was appoint- 
ed acting Governor of Bihar from 31st 
January, 1979 to 31st September, 1979, 
The CJI, who is respondent No. 2 in 
T. C, 24/81 visited Patna in February, 
1980, according to the petitioner, for 
inaugurating the International Rotary 
Conference, The petitioner met the CJI 
in Patna and 
Nalanda and Rajgir. It was alleged by the 
petitioner that during his visit to Bihar 
Hon'ble CJI did not give him any 
inkling of his transfer to Madras or for 
that matter to any other place. It was for 
the first time on January 5, 1981 that he 
received a telephone call from the CJI 
informing him that Justice Ismail was be~- 
ing transferred to Kerala and the peti- 
tioner would have to go to Madras, He 
then asked the CJI why he had decided 
to send him to Madras to which the CJI 
replied that it was the Government's 
policy that had necessitated his transfer 
from Patna to Madras. The petitioner 
states that he was- quite upset and told 
the CJI that his mother who lives with 
him was seriously ill and bed-ridden and 
was not in a position to leave Patna with- 
out the risk of her life and also men- 
tioned other circumstances and difficul- 
ties and requested that his transfer may 
not be insisted upon. The CJI is “alleged 
to have told him that he was making a 
note of these circumstances. Three-four 
days later the petitioner came to Delhi 
and called on the CJI and told him of 
his acute and insurmountable personal 
difficulties to which reference had been 
made by him during his telephonic talk 
with the CJI. The petitioner was with 
him (CJI) for about 10-15 minutes at his 
residence but he found the CJI absolute- 
ly non-committal in respect of his trans- 
fen, The ‘petitioner informed the CJI 
that he might be given a chance to re- 
move any wrong impression that may 
have been created in his mind, The CJI, 
however, 
material to the petitioner. 

545. The petitioner alleges 
transfer was notified without his previous 
consent nor did he give his consent, nor. 
was he even consulted in any’ manner 
about his transfer to Madras. The peti- 
tioner further submits that no reasons, 
grounds or material necessitating or 
justifying -his transfer from Patna to 


Madras were even disclosed to him or, 


A.L R 


accompanied him to- 


did nòt put any, question or 


that his | 


a 
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discussed by the President or the Gov- 
ernment of India or anyone acting on 
their behalf or even by the CJI. He also 
denies that the transfer was necessary 1n 
public interest, This matter is a question 
of law for the Courts to’ examine, His 
main grievance was that had he been 
given a chance to express his opinion he 
would have pointed out his compelling 
personal circumstances and difficulties, 
more particularly the advanced age of 
his mother who was more than 85 years 
and was bed-ridden for two years, 


546. The petitioner took the plea thaf 
he was not conversant with Tamil 
language, which was the official language 
of the State of Tamil Nadu, and ‘this 
would therefore be a serious impediment 
in his functioning as the Head of judi- 
ciary in that State, He further alleged 
that his transfer was made without any 
effective consultation between the Gov- 
ernment of India and the CJI and that 
it was based on irrelevant and non- 
existent factors which were never dis- 
closed to him. Thereafter, he took some 
legal pleas regarding the validity of the 
transfer, which as pure questions of law 
we have already dealt with while dealing 
with other cases, Then, he laid great 
stress on the statement made by CJI at 
Jaipur on January 19, 1981 that the 
Judges who were recruited with the 
understanding that they would not be 
transferred to other States should not 
be asked after their appointment to go to 
other States and according to the peti- 
tioner the CJI said that in such transfers 
the problem of language, education of 
their children could not be brushed aside, 
The petitioner seems to suggest that by 
agreeing or sponsoring- his transfer to 
Madras, the CJI completely overlooked 
the observations made by him in Jaipur. 


547. Another technical objection 
taken by the petitioner was that the 
transfer order was bad because no noti- 
fication had been issued by the President 
determining the-compensatory allowance 
until a Parliamentary legislation was 
passed as required by the provisions of 
Art. 222. He then made reference to the 
recommendations of various Chief Jus- 
tices Conferences held before his appoint- 
ment. A number of other pleas were 
taken by the petitioner, but Dr, Shinghvi 
appearing for him, in view of the delicate 
and sensitive questions that arose, very 
rightly decided to argue the case on the 
convergence rather than divergence of 
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the issues raised by the petitioner in his 
petition or in his affidavits. 

548. As a plea for disclosure of the 
documents in the nature of correspon- 
dence which led to the transfer of the 
petitioner from Patna to Madras was 


also prayed for, a counter-affidavit was — 


filed by Shri T. N. Chaturvedi, 
Secretary opposing the disclosure 


Home 


tions 123 and 124 of the Evidence Act. 


The Court by a majority of 6:1, as in . 


other cases, in this case alse overruled 
the plea of privilege and directed dis- 
closure of the documents concerning the 
correspondence but omitting the notes 
and some minutes which fell within the 
ambit of Art, 74 (2) of the Constitution, 
The Hon'ble CJI, who is respondent No. 2, 
filed his counter-affidavit on 29-9-81, as 
directed by us, where he denied or rebut- 
ted most of the allegations of fact made 
by the petitioner in his affidavit. The peti- 
tioner filed another rejoinder on 16-10- 
81 to the counter-affidavit of the CJL 

549. So far as the CJI is concerned, 
he admitted the fact that he visited 
Patna in Feb., 1980 but denied that he 
had gone there only for the purpose of 
inaugurating the Rotary International 
Conference, He averred that he visited 
Patna in the exercise of his official duties 
particularly in order to meet the Judges 
and the members of the Bar and had in- 
formed the petitioner regarding his visit 
to Patna on 23-2-1980. According to the 
CJI, inauguration of the Rotary Inter- 
national Conference was merely an inci- 
dental matter which he did during his 
presence at Patna. He has also stated 
that even before his visit to Patna he had 
received a letter from the petitioner en- 
closing a list of some senior Advocates 
whom he would like to meet individually 
but the CJI asked him to add names of 
five more Advocates, 

550. On reaching Patna, the CJI met 
the members of the Bar individually on 
24-2-81 and on the next day in the even- 
ing he met the members of the Advocates 
Association in the High Court premises. 
He also admitted his visits to Nalanda 
and Rajgir. He further states that dur- 
ing his visit to Patna he did not give the 
petitioner any inkling about his propos- 
ed transfer to Madras because in Feb., 
1980 there was no proposal to transfer 
him anywhere. The proposal of his trans- 
fer matured almost one year after, 

551. The CJI further states that he 
did have a talk over the telenhnna with 


and ~ 
taking the plea of privilege under Sec- . 
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the petitioner on 5-1-81 and apprised him 
of the likelihood of his being transferred 
to Madras and asked him if he had any- 
thing to say. The CJI denied that be 
merely said that the petitioner was being 
sent to Madras in view of the Govern- 
ment policy but added that apart from 
the Government policy he had expressly 
told him that it was proposed to transfer 
him to Madras because he was an 
experienced and senior Chief Justice. The 
CJI admits that the petitioner had in- 


formed him that his mother was bed-. 


ridden and not in a position to go to 
Madras but he did not tell him (CJI) 
about any other difficulty. The CJI fur- 
ther states that the petitioner had hinted 
that if his transfer was insisted upon he 
would prefer to resign. Thereupon, he 
(CJI) requested him not to act in haste 
and to give the matter a close thought, 
He also informed the petitioner that he 
was making a note of the difficulty ex- 
pressed by him, He also requested him 
to come to Delhi and discuss the question 
of his transfer. The CJI further states 
‘that the petitioner- met him in Delhi 3-4 
days later and was with him for 10-15 
minutes and acquainted him (CJI) of his 
acute and insurmountable personal diffi- 
culties in the event of his transfer to 
Madras. The CJI further admitted that 
. the petitioner. was at his’ residence on 
8-1-81 at 7.30 p. m. and during their dis- 
cussion the question of his mother’s ad- 
vanced age and illness also came up 
which was the only 
stressed by him (petitioner), The CJI 
told him that he was unable to agree 
with him because there were other de- 
pendable persons in the family, including 
his brother S., B. N, Singh, who could 
look after his mother, The CJI also states 
that the petitioner gave him an impres- 
sion that perhaps some complaints may 
have been made against him to the CJI 


which he would like to remove, on which . 


the CJI assured him that he did not be- 
lieve that his conduct was in any way 
blameworthy but certain persons were 
exploiting their proximity to him which 
had created needless misunderstanding 
and dissatisfaction. Other matters were 
also mentioned by the petitioner to the 
CJI which have no direct bearing on the 
issue, 


552. In para 5 of his counter-affidavit 
the CJI has averred that there was full 
and effective consultation between him 
and the President on the question of the 

transfer of the petitioner from Patna to 
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Madras and that every relevant aspect of 
that question was discussed by him fully 
with the President both before and after 
he proposed the transfer, The other 
allegations made by the petitioner were 
denied. The CJI also stated that he was 
personally aware since Feb.; 1980 that his 
(petitioner’s) mother was advanced in age 
and was not in a good state of health, 
Admitting the allegation of the petitioner 
regarding his speech at Jaipur, the CJI 
mentioned in his affidavit that he had 
given thoughtful consideration to the 
personal difficulty narrated by the petis 
tioner during his meeting, TE 


2 er 


™ 


553. Lastly, the CJI mentioned that as 


the petitioner was one of the senior most 
High Court CJs, he could function: effi- 
ciently even despite the language diffi- 
culty, i 


594. The petitioner filed a rejoinder 
affidavit on 16-10-81 (hereafter referred 


to as the ‘second affidavit’) where he re- ~ 


iterated the allegations made in his first 
affidavit and denied some of the facts 
mentioned by. the CJI, In his second affi- 
davit he stated that the CJI had said that 
it was the Government’s policy to effect 
transfers in batches of 2 or 3 Judges, This 
statement is a little inconsistent with his 


previous , statement in his first affidavit 


where he had mentioned that he was in- 
formed by the CJI that it was the Gov- 
ernment’s policy. In that affidavit he did 
not say about the transfer in batches of 
2 or 3, which seems to have been added 
in the second affidavit, 


554-A, This is a most difficult and deli« 
cate situation where two high constitu- 
tional functionaries ~are involved and 
have given affidavits and counter-affi- 
davits, In a matter of such a serious 
magnitude, the Court has to make a very. 
careful and cautious approach having re- 
gard to the respectability of the persons 
who have sworn the affidavits, We would, 
therefore, like to avoid unnecessary de- 
tails and, as rightly contended by Dr. 


Singhvi,. eonfine our attention only to the 


points of convergence without touching 
the issues of divergence, Before, how- 
ever, we deal with the admitted facts 
which emerge from the affidavits con- 
cerned, it may be necessary to refer to 


# 


the well settled law on the subject of © ` 


effective 


tional order of transfer passed by the 
President, 


consultation which is a neces< , 
sary concomitant of a valid and constitu- : 
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555. Article 222 constitutes a clear 
mandate thatthe transfer of a Judge from 
one High Court to another can be made 
only in consultation with the CJI, As tne 
connotation of the word ‘consultation’ has 
now been well-settled by a long course 
of decisions of this Court, it is not neces- 
sary for us to multiply authorities on this 
issue, We shall, therefore, refer only to 
those decisions which lay down complete 
and objective test for determining what 
constitutes effective consultation in a 
particular case, To begin with, we shall 
start with Seth’s case (AIR 1977 SC 2328) 
which is the only decision directly in 
point and where the matter was discuss~ 
ed fully covering all shades and aspects 
of this important question. Before refer- 
ring to that case a few introductory re: 
marks may be necessary, 

556. We have already indicated above 
that on an interpretation of Art. 222 the 
proposal for transfer of a Judge (which 
includes Chief Justice) from one High 
Court to another may emanate either 
from the President or from the CJI. Al- 
though according to the Memo, which was 
produced before us, the practice is that 
the proposal is to emanate from the Pre- 
sident through the Law Minister but, as 
we have already pointed out that the 
Memo cannot override the provisions of 
Art. 222 being only in the form of a 
guideline, there is nothing to prevent the 
proposal emanating from the CJI, In 
either case, however the process of 
effective consultation is to be gone 
through according to the principles laid 
down and directions given by this Court, 
In the instant case, the admitted position 
is that the ‘proposal for transfer oł the 
petitioner for the first time emanated 
from the CJI by virtue of his letter 
dated 7-12-80. At that time of the recom- 
mendation of the CJI was to transfer the 
petitioner to Rajasthan which was later 
changed and by a subsequent letter 
dated 20-12-80 the CJI proposed that the 
petitioner be transferred to Madras and 
Justice Ismail from Madras to Kerala. 
This is the proposal which is in dispute 
in the present case, we 

557. In Seth’s case (AIR 1977 SC 2328) 
this Court proceeded on the footing 
that the proposal had emanated from the 
President and laid down detailed guide- 
lines and principles which should be fol- 
lowed in order to make consultation ef- 
fective. It is obvious that where the pro- 
posal emanates from the CJI the same 
pPrinciples would apply though in the re- 
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verse process. In other words, what the 
President is required to do under Arti- 
cle 222 if the proposal emanates from 
him as to be done by the CJI if he is the 
author of the proposal of transfer, The 
present CJI in his majority judgment 
has considered the matter fully and ex- 
haustively and his judgment contains the 
most brilliant and scientific exposition of 
the doctrine of consultation. While dwell- 
ing on the attributes of effective consulta- 


Union of India and others 


tion, Chandrachud, J. (as he then was) 
observed as follows (at pp, 2346, 2347, 
2348) 3 


“It casts an absolute obligation on the 
President to consult the Chief Justice of 
India before transferring a Judge from 
one High Court to another, The word 
“may” in Art, 222 (1) qualifies the last 
clause which refers to the transfer of a 
Judge and not the intervening clause 
which. refers to consultation with the 
Chief Justice of India. The President may 
or may not transfer a Judge from one 
High Court to another. He is not compel- 
led to do so. But if he proposes to trans- 


fer a Judge, he must consult the Chief 
Justice of India before transferring the 
Judge, That is in the nature of a condi- 
tion precedent to the actual transfer of 
the Judge. In other words, the transfer 


of a High Court Judge to another High 
Court cannot become effective unless the 
Chief Justice of India is consulted by the 
President in behalf of the proposed trans- 
fer. Indeed, it is euphemistic to talk in 
terms of effectiveness, because the trans- 


fer of a High Court Judge to another 
High Court is unconstitutional unless, be- 
fore transferring the Judge, the Presi- 
dent consults the Chief Justice of India. 


XXX XXX XXX XXX 
But there can be no purposeful con- 
sideration of a matter, in the absence of 
facts and circumstances on the basis of 
which alone the nature of the problem 
involved can be appreciated and the right 
decision taken. It must, therefore, follow 
that while consulting the Chief Justice, 
the President must make the relevant data 
available to him on the basis of which 
he can offer to the President the benefit 
of his considered opinion. If the 
facts necessary to arrive at a proper con- 
clusion are not made available to the 
Chief Justice, he must ask for them be- 
cause, in casting on the President the 
obligation. to consult the Chief Justice, 
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the Constitution at the same time must 
be taken to have imposed a duty on the 
Chief Justice to express his opinion on 
nothing less than a full consideration of 
the matter on which he is entitled to be 
consulted. The fulfilment by the Presi- 
dent of his constitutional obligation to 
place full facts before the Chief Justice 
and the performance by the latter, of the 
duty to elicit facts which are necessary to 
arrive at a proper conclusion are parts 
of the same process and are complemen- 
tary to each other. The faithful observ- 
ance of these may well earn a handsome 
dividend useful to the administration of 
justice, Consultation within the meaning 
of Art, 222 (1) therefore, means full and 
elfective, not formal or unproductive con- 
sultation, 

Thus, deliberation is the quintessence of 
consultation. That implies that each in- 
dividual case must be considered sepa- 
rately on the basis of its own facts, 


eos are ace 


The word ‘consult’ implies a conference 
of two or more persons or an impact of 
two or more minds in respect of a topic 
in order to enable them to evolve a cor- 
rect, or at least a satisfactory solution. 
In order that the two minds may be able 


tc confer and produce a mutual impact, 
it is essential that each must have for its 
consideration full and_ identical facts, 
which can at once constitute both the 
source and foundation of the final deci- 
sion.” 

(Emphasis mine), 


558. Similarly, Krishna Iyer, J. speak- 
ing for himself and one of us (Fazal Ali, 
J.) described the consultative process 
thus :-~ 


“The consultation, in order to fulfil its 
normative function in Art, 222 (1), must 
be a real, substantial and effective con- 
sultation based on full and proper mate- 
rial placed before the Chief Justice by 
the Government, Before giving his opi- 
nion the Chief Justice of India would 
naturally take into consideration all rel- 
evant factors and may informally as- 
certain from the Judge concerned if he 
has any real personal difficulty or any 
humanitarian ground on which his trans- 
fer may not be directed, Such grounds 
may be of a wide range including his 
health or extreme family factors. It is 
not necessary for the Chief Justice to 
issue formal notice to the Judge concern- 
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ed but it is sufficient — although it is not 
obligatory — if he ascertains these facts 
either from the Chief Justice of the High 
Court or from his own colleagues or 
through any other means which the Chief 
Justice thinks safe, fair and reasonable. 
Where a proposal of transfer of a Judge 
is made the Government must forward 
every possible material to the Chief Jus- 
tice so that he is in a position to give an 
effective opinion.” 


559. Bhagwati, J. (one of us) agreed 
entirely with the observations extracted 
above, 


-560. In an earlier Constitution Bench 
decision of this Court in Chandramoul- 
eshwar Prasad v. Patna High Court, 
(1970) 2 SCR 666 : (AIR 1970 SC 370) 
while dealing with the intent and purpose 
of Art, 233, the principles of which 


equally apply to consultation under 
Art. 222, Mitter, J, observed thus at 
p. 375) 3 


“Consultation with the High Court 
under Art. 233 is not an empty formality. 
So far as promotion of officers to the 
cadre of District Judges is concerned the 
High Court is best fitted to adjudge the 
claims and merits of persons to be eon- 
sidered for promotion...... Consultation 


or deliberation is not complete or effec- 
tive before the parties thereto make 
their respective points of view known to 
the other or others and discuss and ex- 
amine the relative merits or their views. 


If one party makes a proposal to the 
other who has a counter proposal in his 
mind which is not communicated to the 
proposer the direction to give effect to 
the counter-proposal without anything 
more, cannot be said to have been issued 
after consultation,” 

(Emphasis mine) 

561, This case was followed both by 
Chandrachud, J. and Krishna Iyer, J 
and one of us (Fazal Ali J.) in Sheth’s case 
(AIR 1977 SC 2328) where it was held 
that the observations made in this case 
constitute the true meaning and content 
of consultation as envisaged by Art, 222 
(1) of the Constitution. 

562. In Chandra Mohan’s case (AIR 
1966 SC 1987) (supra) this Court made 
the following observations regarding the 
process and purport of consultation : 

“That this constitutional mandate has 
both a negative and positive significance 
is made clear by the other provisions of 
the Constitution wherever the Constitu- d 
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tion intended to provide more than one 
consultant, it has said so: See Arts, 124 
(2) and 217 (1). Wherever the Constitu- 
tion provided for consultation of a 
single body or individual it said so, see 
Art, 222, Art, 124 (2) goes further and 
makes a distinction between persons who 
shall be consulted and persons who may. 
be consulted, These provisions indicate 
that the duty to consult is so integrated 
with the exercise of the power that the 
power can be exercised only in consulta- 
tion with the person or persons designas 
ted therein.” 


563. Analysing the ratio of the deci~ 
sions in Sheth’s case (AIR 1977 SC 2328) 
and Chandramouleshwar Prasad’s case 
(AIR 1970 SC 370) (supra) the following 
necessary concomitants of an effective 
consultation may be stated: 

(1) That the consultation contemplated 

by Art. 222 must be full and effective 
and is an essential ingredient of the ex- 
ercise of power under Art. 222. 
(2) That once when the President de- 
cides to transfer a Judge, he must con- 
sult the CJI before transfer; the consulta~ 
tion before transferring a Judge is, as it 
were, a condition precedent to the actual 
transfer of the Judge, 


(3) If the consultation with the CJI has 
not been done before transferring a 
Judge, the transfer becomes unconstitu- 
tional, | 

(4) The President must make the rel- 
evant data and the necessary facts avail- 
able to the CJI so that he (CJI) may 
arrive at a proper conclusion, In case 
















perative duty or obligation cast on the 
President who imitiates the proposal, 


(5) The fulfilment by the President of 
his constitutional obligation and perfor- 
mance of his duty by the CJI are parts 
iof the same process and after this process 
is fully complied with the consultation 
becomes full and effective and not formal 
or unproductive. 


(6) That sufficient opportunity should 
be given to the authorities concerned to 
express their views so as to tender ad- 
vice as deliberation is the quintessence of 
consultation, 

(7) After the data, facts or 
materials are placed before the consultee 
and the consultant, there should be a full 
and complete application of minds in re- 
spect of the subject to enable them to 
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reach a satisfactory conclusion. In other 
words, the two minds must be able to 
confer and produce a mutual impact on 
the identical facts which would consti-- 
tute both the. source and the foundation 
of the final decision, 

(8) The CJI owes a corresponding duty’ 
both to the President and to the Judge! 
who is proposed to be transferred to con- 
sider every relevant fact before tender- 
ing his opinion to the President. 

_ (9) Before giving his opinion the CJI 
must take into consideration all relevant 
facts and shoula informally ascertain 
from the Judge if he has any personal 
difficulty or any humanitarian ground on, 
which his transfer is proposed to be made; 
and having done so must forward the| 
same to the President. (These principles 
were laid down in Sheth’s case) | 

(10) Consultation or deliberation is not] 
complete until the parties make their 
points of view known to the other or 
others and discuss and examine the rela- 
tive merit of their views. If one party 
makes a proposal to the other who has 
a counter proposal which is not commu- 
nicated to the proposer, the direction to 
give effect to the counter-proposal with- 
cut anything more will not amount to 
consultation. This was held in Chandra- 
mouleshwar’s case (AIR 1970 SC 370) 
(supra), 

564. We shall now state the admitted 
facts which emerge from the two aff- 
davits of the petitioner and the counter- 
affidavit of the CJI to show whether the 
tests mentioned above have been fully 
satisfied or not, It is clearly established 
both from the petitioner’s affidavit and 
the counter-affidavit of CJI that during 
his (CJI) visit to Patna there was abso- 
lutely no suggestion or proposal to trans- 
fer the petitioner from Patna to Madras. 
The petitioner categorically states this in 
para 8 of his first affidavit (filed on 16-9- 
81). This fact is endorsed and admitted 
by the CJI in para 2 (e) of his counter- 
affidavit where he says thus : ` 

“it is true that J did not tell him then 
that he was to be transferred from 
Patna, That was because in Feb., 1980 
there was no proposal to transfer him. 
He was transferred nearly one year 
later.” . 

565. Thus, the first fact on which 
there is no controversy or divergence is 
that during his visit to Patna in Feb., 
1980 the CJI did not give any indication 
to the petitioner regarding his transfer to 
Madras as there was no such proposal, 

E E E. 


376 S. C. 


566. A perusal of the two affidavits 
would clearly shcw that there is no aver- 
ment either by the petitioner or by the 
CJI that they ever met at any other.place 
between Feb., 1980 and January 5, 1981, 
It must, therefore, be taken to be estab- 
lished that after his visit in Feb., 1980 
the first time CJI hada talk with the 
petitioner was only on 5-1-1981. In. this 
connection, averments are to be found in 
para 8 of petitioner’s first affidavit and in 
para 2 (f) of CJI’s counter-affidavit where 
he states thus : 


“It is true, as stated by Shri K. B. N. 
Singh in paragraph 8 of his affidavit, 
that I conveyed to him on the evening of 
January 5, 1981 over the telephone that 
it was proposed to transfer Shri Justice 
M. M. Ismail to Kerala and that he, Shri 
K. B. N, Singh, may have to go to Mad- 
ras”, 


567. Another conclusive fact -which 
' inevitably follows from the aforesaid 
two averments is that even when the CJI 
sent the propošal D/- 20-12-80 of the 
transfer of the petitioner from Patna to 
Madras and that of Justice Ismail from 
Madras to Kerala, there was neither any 
talk or discussion nor any consultation 
with the petitiéner. We have highlighted 
this important fact because from the ob- 
servations extracted above one of the es- 
sential ingredients emphasised by this 
Court and even by the CJI himself was 
that there should be a communication of 
ideas before the proposal 
emanates. We shall elaborate this aspect 
a little later, . 


568. According to the petitioner he 
was told by the CJI on telephone that he 
was to be sent to Madras in pursuance of 
a Government policy. The CJI in his 
_ counter-affidavit in para 2 (g) stated that 
he did not merely indicate Government 
policy but also stated that it was neces- 
sary to appoint an experienced and senior 
CJ in place of Justice Ismail, In the 
circumstances, therefore, we would pre- 
fer the statement of the CJI-to that of 
the petitioner particularly in view of the 
fact that in his seccnd affidavit the peti- 
toner has introduced an additional fact 
to the effect that the CJI had told him 
that it was the Government policy to ef- 
fect transfers in batches of two or three, 
This minor contradiction is, however, not 
of much value-because the fact remains 
that the petitioner was sounded. by the 
CJI for the first time on 5-1-81 over the 
telephone. E 
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569. The petitioner states that he ex- 

plained to the CJI that his mother was 
seriously ill and bed-ridden and was not 
In a position to be moved and added that 
if his transfer was insisted upon, he 
might be compelled to resign, This state- 
ment:is to be found in para 8 of the peti- 
tioner’s first affidavit. This fact is: admit- 
ted by the CJI in para 2 (h) of his coun-. 
ter-affidavit which runs thus : 
_ “It is true that Shri K. B. N. Singh 
told me over the telephone that his 
mother was bed-ridden and was not in a 
position to go with him to Madras.” 

570. The CJI however denies that the 
petitioner told him of any other personal 
circumstance by reasons of which he was 
unable to go to Madras, We will accept 
this statement of the CJI also in pre- 
ference to the statement made by the 
petitioner, The CJI admits that the peti- ` 
tioner had indicated his intention to re- 
sign if his. transfer was insisted upon 
but he cautioned him to consider the 
matter more thoroughly before taking a 
final decision. On this point also there 
does not appear to be any controversy 
as there is a large measure of agreement 
in the statements contained in the affida- 
vits of the petitioner and the CJI, 


` 871. We then come to the finale of the 
drama which is the most important factor 
to determine as to whether or not there 
was an éffective consultation as contem- 
plated by Art. 222, Before however we 
deal with this aspect of the matter we 
might mention that in the present case 
the letter dated 7-12-1980 sent.by the CJI 
to the Law Minister clearly shows that it 
was the CJI who had initiated the pro- 
posal unlike in Sheth’s case (AIR 1977 SC 
2328) where the proposal was initiated by 
the President through the Law Minister. 
If this was the position then the formali- 
ties and the duties that the President had 
to comply were now to be observed by 
the CJI, that is to say, it was for the CJI 
to consult the Judge concerned, consider 
his difficulties and then come to a final 


‘conclusion. Further, it was also for the 


CJI to have placed the entire facts, data, 
difficulties and viewpoints mentioned to 
him by the petitioner, before the Presi- 
dent. Even if the CJI was not impressed 
by the difficulties expressed by the peti- 
tioner the materials and data given -to 


him either orally or in writing had to be 


communicated to the President because 
the possibility of the President taking a 
different view cannot.be reasonably ex2 
cluded. eh og 
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572, According to the averments made 
by the petitioner in para 8 of his second 
affidavit, he was not with the CJI for a 
period of more than 15 minutes, He fur- 
ther denied that apart from his mother's 
advanced age and illness no other. facts 


were mentioned before the CJL. Accord-" 


ing to him, he had told the CJI that being 
the eldest son it was a sacred obligation 
to keep his mother with him and having 
regard to the close attachment with her, 
he could not leave her with any of his 
brothers or other members of the family 
which was divided and partitioned. It 
may be relevant to note that in para 9 
of his first affidavit the petitioner merely 
stated that he told the CJI of his acute 
and insurmountable personal difficulties 
without detailing them. He also admits 
that he was. with the CJI at his residence 
on 8-1-81 for 10-15 minutes. He further 
mentioned that the CJI might have 
received complaints against him and he 
wanted to remove the wrong impression 
created against him. Para 9 of his first 
affidavit which contains details of the dis- 
cussions he had with the CJI, does not at 


all mention the further facts which the 


petitioner has mentioned in para 8 of his 
- second affidavit about the sacred obliga- 
tion, his mother’s illness, inability of 
other members of her family to look after 
her, In view of this omission we would 
accept the affidavit of the CJI which is 
fully corroborated by what the petitioner 
himself stated in his first affidavit, 
Although we may not go to the extent of 


saying that the subsequent statement of 


the petitioner made in para 8 of -his 
second affidavit was an afterthought but 
-in the circumstances it is sufficient to 
state that we would prefer to rely on the 
affidavit of the CJI as the subsequent 
facts were not indicated in the first affi- 
caavit of the petitioner. On the other hand, 
the CJI in Para. 3 of his counter-affidavit 
replying to the statement of the petitioner 
that he (CJI) may have received baseless 
complaints, averred that he.tried his best 
to convince him (petitigner) that he did 
not believe this his (petitioner’s) conduct 
was blameworthy . and left him free to 
explain any matter which according to 
him had created dissatisfaction about the 
working of the High Court. Thereupon the 
petitioner narrated to him that there 
were number of persons inspired by com- 
munal and other extraneous considera- 
tions who triedto influence him (peti- 
tioner) administratively or judicially, The 
CJI however assured him that certain 


persons were exploiting their proximity t 


-him which had created needless misunder 


standing and dissatisfaction, These details 
mentioned by the CJI, have not been com 
tradicted or denied by the petitioner anc 
we fully accept what the CJI had said ir 
para 3 of his counter-affidavit, 


573. As regards other matters, the CJ. 
does say that other issues were also dis- 
cussed on the evening of January 8, 198! 
but they had no bearing on the matter: 
in issue. In para. 4 of his counter-affidavi 
the CJI admitted the statement of tht 
petitioner, made in para 10 of his firs’ 
affidavit, that he did not convey his con- 
sent to the proposal of his transfer, but 
the CJI added that he was consultec 
about his transfer to Madras. The con- 
sultation referred to by the CJI is ob: 
viously to the telephonic talk on 5-1-8: 
and the personal meeting between them or 
the evening of 8-1-1981, 


574. These are the points of conver- 
gence on which by and large there doe: 
not appear to be any serious controversy 
and even if there is any, we have prefer- 
red to rely on the affidavit of the CJI a: 
in the normal course of business we 
niust, so long as the law permits, 


575. The most crucial averment by 
the CJI which forms the bulwark of the 
essential ingredient of effective consulta 
tion is to be found in para 5 of his coun- 
ter-affidavit which runs thus : 


“I deny the statement in paragraph 1: 
of the affidavit of Shri K. B. N. Singh tha 
his transfer to Madras was made with 
out effective consultation between mt 
and the Government of India, There wa 
full and effective consultation betweer 
me and the President of India on the 
question of Shri K, B. N. Singh’s transfe: 
from Patna to Madras as the Chief Justici 
of the Madras High Court. Every rele 
vant aspect of that question was dis 
cussed by me fully with the Presiden 
both before and after I proposed the 
transfer ............Every relevant circum 
stance; including the personal difficult; 
mentioned by Shri K. B. N. Singh _ wa 
censidered by me carefully and objec 
tively before coming to the conclusio 
that he should be transferred to Madras 
I was personally aware since Februar 
1980 that his mother was advanced in agi 
and was not in a good state of health.’ 

376. So far as the first part of th 
affidavit is concerned that is a pure ques: 
tion of law. viz., whether on the fact: 
effective consultation was proved or not 
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The CJI categorically states that every rel- 
evant aspect of the question was dis- 
cussed by him fully with the President 


both before and after he proposed the 
transfer. It may be noticed that the 
name of the petitioner figures in the 


first proposal sent by the CJI to the Law 
Minister on 7-12-80 wherein he had 
clearly recommended that the petitioner 


be transferred as CJ, Rajasthan High 
Court. This proposal was, therefore, not 
merely an information but a regular 
proposal by which the CJI had recom- 
mended Justice K. B. N. Singh to be 
transferred to Rajasthan. We have al- 
ready pointed out that between February 
1980 and January 5, 1981 there is no evi- 
dence at all, nor any allegation or aver- 
ment either in the affidavits of the peti- 
tioner or of the CJI to indicate that he 
had either orally or in writing ascertain- 
ed the views of the petitioner when he 
(CJI) by his aforesaid proposal recom- 
mended the transfer of Justice K. B. N, 
Singh to Rajasthan as Chief Justice. It 
must, therefore, taken to be established 
that there was no discussion at all nor 
any consultation between them when for 
the first time the ball was set in motion 
through the proposal of recommendation 
sent by the CJI to the Law Minister on 
7-12-80. Even so we may not attach 
much significance to this fact because 
this proposal ultimately fell through and 
was substituted by a later proposal sent 
on 20-12-80, In his letter dated 20-12- 
80 the CJI wrote to the Law Minister 
that in view of the fact that a vacancy 
would occur in the office of CJ, Madras 
High Court he proposed that Justice 
K. B. N. Singh be transferred as CJ, 
Madras High Court, This is the proposal 
which is in dispute in the present case, 
It is common ground that even between 
7th and 20th December 1980, there was 
no talk or consultation between the peti- 
tioner and the CJI. The position is that 
until 5-1-81 the petitioner was not given 
any idea or inkling about his being trans- 
ferred to Madras High Court. Admittedly, 
for the first time the petitioner was in- 
formed by the CJI over the telephone 
on 5-1-81. This was followed . by a 
meeting and detailed discussion by the 
CJI with the petitioner at the former’s 
residence in Delhi on 8-1-81 at about 
8.00 p. m. 


577. The fact that before the proposal 
recommending the transfer of Justice 
K. B. N, Singh to Rajasthan or to Madras, 
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there was no consultation between the 
CJI and the petitioner, conclusively pro~ 
ves that one of the first ingredients of 
the consultative process, viz., consulta- 
tion by the CJI with the proposed trans- 
feree should always be held as a first 
step towards making the consultation con- 
stitutionally effective was not observed. 
This was held, as extracted above, by 
CJI in Seth’s case (AIR 1977 SC 2328) 
where he has gone to the extent of hold- 
ing that if there is no such consultation 
before the transfer, then the transfer be- 
ccmes unconstitutional, This, therefore, 
appears to be the first constitutional in- 
firmity in the consultative process as 
contemplated by Art. 222, 

578. This now brings us to January 8, 
1981 when there was a full discussion 
between the petitioner and the CJI, We 
shall accept the statement of the CJI 
made in his counter-affidavıt, in toto that 
he had discussed the matter threadbare 
with the petitioner and considered his 
difficulties. This limb of the consulta- 
tive process was no doubt fully compli- 
ed with as required by the Constitution, 


579. Then we come to the third as« 
pect of the consultative process. Accord- 
ing to the CJI he had met the President 
and discussed every aspect of the matter, 
disclosed to him by the petitioner, 
Unfortunately, the CJI does not disclose 
the exact constitutional authority with 
whom he had discussed these matters, 
although it would have been much betier 
if he had done so and that would have 
put the entire matter beyond any con~ 
troversy, On this point, Dr. Singhvi as 
also Mr. B. C. Ghosh appearing for one 
of the petitioners vehemently contended 
that as the CJI was making a statement 
in an affidavit before a court of law, 
there was no justification for him to use 
the word ‘President’ and he should have 
mentioned the name of the exact au- 
thority with whom he had discussed the 
matter, failing which this part of the 
affidavit should be rejected as being 
vague. Having regard to the very high 
position that the CJI occupies, his word 
is entitled to the greatest weight and 
respect, we would draw all presump- 
tions within the bounds of law in favour. 
of the CJI and presume that by using the 
word ‘President’, the CJI obviously 
tended the constitutional authority, who 
was being consulted generally before or 
after the proposals for transfers were 
made viz., the Law Minister. We will 
also go even to the extent of holding that 
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i s he may have had some discussion 
A Law ‘Minister also, ` What facts 
he may have revealed and in what way 
he put forward the point of view of the 
petitioner we are not able to say, because 
the affidavit of the CJI is absolutely 
silent on this point. Giving however the 
widest possible connotation to the words 
used by the CJI, viz, ‘every relevant as- 
pect of the question’, would include all 
the personal difficulties which were men- 
tioned to him by the petitioner, we are 
yet faced with another serious difficulty. 
In Seth’s case (AIR 1977 SC 2328) the 
CJI has himself clearly held that de~ 
liberation is the quintessence of consulta- 
tion. Thus, according to the CJI himself 
even if he had disclosed or placed all the 
materials before the Law Minister, _ he 
‘ought to have been given sufficient time 
for deliberation over the matters so as 
to be able to make up his mind, whether 
to agree or disagree with the CJI, and 
to advise the President accordingly. It 
may be that the. personal difficulties may 
not have weighed with the CJI but the 
possibility of the Law Minister being 
impressed by them cannot be excluded, 
But as things stood, we find that the 
Prime Minister had already signed the 
file relating to transfer on 9-1-81 and it 
can safely be presumed that the file must 
have been sent by the Law Minister to 
the Prime Minister either sometime in 
the morning of 9th or late at night on 
8th, This would leave no time at all to 
the Law Minister or the Prime Minister 
to deliberate on the various personal 
issues raised by the petitioner in his dis- 
cussion with the CJI, Indeed, if prior to 
sending the formal proposal recommend- 
ing the transfer of the petitioner the CJI 
would have taken the precaution of as- 
certaining his views there would have 
been sufficient time for the Law Minister 
or the President to deliberate. 


580. It was strongly urged by the 


petitioner that from the statement of the - 


Law Minister produced by the Solicitor- 
General before us it would appear that 
no minutes were recorded and the CJT 
had only mentioned to the Law Minister 
about his proposal to transfer the peti- 
tioner, Thus, from these facts it should be 
inferred that there was no discussion be- 


r tween the CJI and the Law Minister 


about the personal difficulties of the peti- 
tioner, It is true that from the file pro- 
duced before us no minutes seems to have 
been recorded about the discussion whicn 
the CJI had with the Law Minister either 
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on the 8ih night or before that but that 
by itself would not exclude oral discus- 
sions having taken place after the detail- 
ed talk the CJI had with the petitioner 
on the evening of 8th, This, therefore, 
does not advance the case of the peti- 
tioner any further, 

581. Applying the ratio of Chandra- 
mouleshwar’s case (AIR 1970 SC 370) 
(supra) to the facts of this case, the posi- 
tion may be stated thus—here the. CJI 
made a proposal for transfer of the peti- 
tioner to Madras but this proposal was not 
communicated to the petitioner who may 
have had a counter-proposal in his mind. 
which also was not communicated to the 
President who was the person who decid- 
ed the matter finally. 


582. Thus, even though we may not 
disbelieve every letter and every word 
contained in the counter-affidavit of CJI 
and give him the full benefit of all pos- 
sible legal presumptions, we come to the 
inescapable conclusion that the constitu- 
tional requirements of an effective con- 
sultation have not been proved beyond 
reasonable doubt inasmuch as— 


(1) the petitioner was not consulted 
before the formal proposal recommend- 
ing him for transfer to Rajasthan and 
then to Madras, was sent to the Govern- 
ment, 


(2) that there is no mention at all in 
any of the proposals dated 7-12-80 or 
20-12-80 regarding any discussion having 
been held with the petitioner, 

'{3) that there is nothing to show that 
the President or the concerned constitu- 
tional authority had sufficient time to 
deliberate over the pros and cons of the 
transfer particularly in view of the dif- 
ficulties placed by the petitioner. , 

(4) the case squarely falls within the 
ratio laid down in Chandramouieshwar's 
case (AIR 1970 SC 370) (supra) discussed 
above which had been approved by the 
CJI himself and Krishna Iyer J. and one 
of us (Fazal Ali J) in Seth’s case (AIR 
1977 SC 2328). 


583. In view of the circumstances dis- 
cussed above the consultative process as 
contemplated by Art. 222 is clearly vitiat- 
ed which renders the order impugned 
passed by the President constitutionally 
invalid, 

- 584. We must hasten to add that we 
have taken the greatest possible care to 
see that no finding is given or observa- 
tions made by us which may either dir- 
ectly or indirectly cast any kind of as< 
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persion on the recitals in- the counter- 
affidavit of the CJI nor is there any cir- 
cumstance proved in this case which may 
emount to such an aspersion. As already 
observed by us we have accepted the 
affidavit of the CJI in toto giving the 
due respect that it deserves. We have 
decided this case purely on the constitu- 
tional infirmities present in the consulta- 
tive process and that too on the basis of 
the observations made and the decision 
given by the CJI himself in Seth’s case, 

85. The last point of law that was 
urged by the petitioner was that the 
transfer was constitutionally invalid be- 
cause one of the essential conditions of 
Art. 222 had not been fulfilled in this 
particular case, It was argued that 


‘Art. 222 (2), which is extracted below, 


requires a Presidential Order by which 
the transferee Judge would be entitled 
to such compensatory allowance as the 
President may by order fix: 


"222 (2). When a Judge has been or is 


so transferred, he shall, during the period - 


he serves, after the commencement of 
the Constitution (Fifteenth Amendment) 
Act, 1963, as a Judge of the other High 
Court, be entitled to receive in addition 
to his salary such compensatory allow- 
ance as may be determined by Parlia- 
ment by law and, until so determined, 


_ such compensatory allowance as the Pre- 
‘ sident may by order fix.” 


586. It was contended that this man- 
datory provision of Art. 222 (2) has not 
been complied with, We, ‘however, ‘find 
absolutely no substance in this argument 
because while Art. 222 (2) does require 
that on transfer from one High Court to 


another, compensatory allowance may be. 


paid; it does not state that the Presiden- 


tial order should issue pari passu the 
order of transfer, Such an 
order could follow the transfer. 


Moreover, as the C. J. of Patna High Court 
who was transferred to Madras High 
Court petitioner never cared to join his 
new assignment and before he could do 
so the writ petitions were filed and pro- 
ceedings were stayed, there was no oc- 
casion for the President to pass the order 
directing compensatory allowance to 
be paid to him until the validity of the 
transfer of the petitioner was finally ad- 
judged by this Court. This is not a case 
where a Judge or aC. J. having been trans- 
ferred had joined his new assignment and 
started working and still no order of 
compensatory allowance was made by 
the President, a 
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_ 987. Before finally closing this Chap- 
ter we might mention that another reason 
given by Brother Venkataramiah, 5, for 
upholding the impugned Order was that 
under ©. 114 (e) of the Evidence Act there 
1S a presumption that official acts must 
be deemed to have been actually done, 
this Court must presume that if there 
was any infirmity in the consultation the 
same must have been complied with 
With great respect to our learned Brother, 
we are however unable to agree with this 
argument. The presumption applies only) 
where there is no challenge to the con-. 
Stitutional validity of an official act. 
Where an act is found to be per se un- 
constitutional, the question of raising a 
presumption does not arise because once 
it is held, as found in this case, that the 
consultation did not fulfil] the constitu- 
tional requirements, the order- impugned 
would become void ab initio and non est, 


588. We are fortified in our view bya 
decision of this Court in Collector of Cus- 
toms, Baroda v. Digvijaysinhji Spinning 
and Weaving Mills Ltd. (1962) 1 SCR 
896 : (AIR 1961 SC 1549). Where Subba 
Rao J. (as he then was) made the follow- 
ing observations (at p. 1553):— 

"The High Court in effect drew a pre- 
sumption in favour of the regular per- 
formance of an official act. But this pre- 
sumption is only optional. In a case like 
this when the validity of an order depends 
upon the fulfilment of a condition, the 
party relying upon, the presumption 
should at least show that the order on 
the face of it is regular and is in con- 


formity with the provisions of the 
statute.” 
. 589. An identical view was taken in 


an earlier case reported in AIR 4943 FC 
75. In the instant case in view of our 
clear finding that the essential ingre- 
dients of effective consultation as requir- 
ed by Art. 222 not being proved, the ques- 
tion of drawing a presumption under Sec- 
tion 114 (e) of the Evidence Act does not 
arise, 


590. For the reasons given above we 
hold that the Order of the President 
transferring the petitioner, Justice K, B. 
N. Singh from Patna to Madras is con- 
stitutionally invalid and we hereby quash 
the notification dated 19-1-81 passed by, 
the President. 

591. The fact that the Order of trans- 
fer in this particular case has been held 
to be invalid and quashed, will not pre- 
clude the Government from making fresh 
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orders of transfers after formulating a 
general policy of transfers on the lines 
and the manner indicated by us so that 
every High Court has a Chief Justice from 
outside and at the initial stage one-third 
of the strength of the Judges is recruit- 
ed from outside the State. 

592. Thus, the position is that while I 
have expressed my separate opinions on 
Art, 222 (T. C. No. 22/81), the Circular 
and the Policy of Transfer, question of 
Privilege and Transferred: Case No. 24/81 
and have made some observations on 


other: questions also but subject to the 


observations made I would entirely agree 
with brothers Bhagwati, Desai and Ven- 
kataramiah JJ, in respect of Arts, 217 
and 224, on Primacy with brother Desai, 
J. and regarding Kumar’s case (T, C, 
No, 20/81) and the question of locus with 
Brother Bhagwati J. | 

593. The result is that petitions aris- 
ing out of transferred cases Nos, 19, 29, 
21 and 22 of 1981 are accordingly dis- 
misesed, Writ petition No, 274 of 1981, 
Transferred Case Nos. 2 and 6 of 1981 
are accordingly disposed of, Special Leave 
Petition (Civil) No. 1509/81 has already 
been dismissed as withdrawn before the 
hearing closed, 


594. -Petitions arising out of Trans- 
ferred Case No, 24/81 are allowed but 
without any order as to costs, 


TULZAPURKAR, J.:— 595. On March 
18, 1981 Hon’ble Shri P. Shivshankar, Minis- 
ter for Law, Justice and Company Affairs, 
Government of India addressed the following 
Circular letter to the (1) Governor of Punjab 
and -(2) Chief Ministers (by mame) (except 
North-Eastern States): 


“D. O. No. 66 /10/81-Jus . 

Minister of Law, 

{3 Justice & Company - Affairs, 
India, New Delthi-110 001. 


March 18, 1981 
My dean 


It has repeatedly been suggested to Gov- 
ernment over the years by several bodies and 
forums including the State Re-organisation 
Commission, the Law Commission and vari- 
ous Bay Associations that to further national 
integration and to combat narrow parochial 
tendencies bred by caste, kinship and other 
Jocal links and affiliations, one-third of the 
Judges of a High Court should as far as pos- 


sible be from outside the State in which that | 


High Court is situated. Somehow, no start 
could be made in the past in this direction. 


S. P. Gupta and others v. Union of India and others 


S. Cc. 331 


The feeling is strong, growing and justified 
that some effective steps should be taken 
very early in this direction. 

-9. In this context, I would request you to— 

(a) obtain from all the Additional Judges 
working in the High Court of your State 
their consent to be appointed as Permanent 
Judges in any other High Court in the 
country. They could, in addition, be request- 
ed to name three High Courts, in order of 
preference, to which they would prefer to be 
appointed as Permanent Judges; and 


(b) obtain from persons who have already 
been or may in the future be proposed by 
you for initial appointment their consent to 
be appointed to any other High Court in 
the country along with a similar preference 
for three High Courts, 


3. While obtaining the consent and the 
preference of the persons mentioned in 
para 2 above, it may be made clear to them 
that the furnishing of the consent or the in- 
dication of a preference does not imply any 
commitment on the part of Government 
either in regard to their appointment or in 
regard to accommodation in accordance with 
the preferences given. 


4. I would be grateful if action is initiat- 
ed very early by you and the written consent 
and preferences of all Additional Judges as 
well as of persons recommended by you for 
initial appointment are sent to me within a 
fortnight of the receipt of this letter. 


5. I am also sending a copy of this letter 

to the Chief Justice of your High Court. 
With regards, 
l Yours sincerely, 
Sd/- 

(P. Shivshankar) ” 
It further appears that prior to as well as 
after the issuance of the aforesaid Circular 
letter by the Union Law Minister on March 
18, 1981, in several High Courts, including 
High Courts of Allahabad, Bombay and 
Delhi, the President of India acting under 
Art. 224 granted short-term extensions for 
three months, six months or a year to sitting 
Additional Judges whose initial terms were 
about to expire but since such short-term ex- 
tensions became a frequent phenomenon, 
particularly after the issuance of the afore- 
said Circular letter, it created great conster- 
nation in the legal and judicial circles in 
the country. These two actions of the Union 
Government, namely, the issuance of the 
Circular letter dated March 18, 1981 and the 
grant of short-term extensions led to legal 
action being taken challenging the same 
which is the subject matter of the instant 
adjudication. 
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596. Having regard to their High position 
as a constitutional functionary all the sitting 
Additional Judges in various High Courts, 
though agitated by these two actions of the 
Union Government understandably felt 
reluctant to adopt legal steps against the 
Same (barring the exception of Mr. Justice 
S. N. Kumar who as a party-respondent to 
the writ petition filed in Delhi High Court 
has actively supported the challenge to these 
actions and has also challenged the further 
action of dropping him out-right that occur- 
red during the pendency of the petition) but 
the legal profession which was vitally inter- 
ested in the maintenance of an independent 
and fearless Judiciary — with its concomi- 
tant power of judicial review —- a . basic 


feature of our Constitution and also a ne- 


cessary postulate for the legal profession, 
felt terribly disturbed and thought of taking 
action challenging the same and the sequel 
was the filing of four writ petitions one in 


Allahabad High Court, two in Delhi High. - 


Court and one in the Bombay High Court, 
all of which were transferred to this Court, 
being Transferred Case No.. 19 of 1981 
(Shri Gupta’s Writ Petition No. 4845/81 in 
the Allahabad High Court), Transferred Case 
No. 20 of 1981 (Shri Tarkunde’s Writ Peti- 
tion No. 882/81 in Delhi High Court), Trans- 
ferred Case No, 21 of 1981 (Shri Kalra’s 
Writ Petn. No. 636/81 in Delhi High Court) 
and Transferred Case No. 22 of 1981 (Shri 
Iqbal Chagla’s Writ Petition No. 527/81 in 
the Bombay High Court). Excepting the 
Transferred Case No. 21 of 1981 where only 
short-term extensions are challenged, in the 
other three cases both the actions have been 
challenged. 


597. According to the petitioners both 
the aforesaid actions of the Union Govern- 
ment forming part of a scheme constitute a 
direct attack on the independence of the 
Judiciary, which is a basic feature of our 
Constitution, and being illegal and unconsti- 
tutional are liable to be and deserve to be 
quashed or struck down. As regards Circu- 
lar letter it is pointed out that it is in two 
parts; (i) in relation to sitting Additional 
Judges in all the States of India (except 
North-Eastern States) it seeks to obtain their 
consent in substance to their transfer as 
Permanent Judges to States other than theip 
own and (ii) in relation to the proposed ap- 
pointees (either from the Bar or Services) 
for initial appointment (either as Additional 
or Permanent Judges) it seeks to obtain 
their consent for being appointed to any 
other High Court in the country (meaning 
other than their home-State High Couri; 
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and in this behalf it also seeks from therm 
their choice by naming three High Courts 
in order of preference to which they would 
prefer to go; and this is being done with a 
view to implement the policy of having one- 
third of the Judges of a High Court, as far 
as possible, from outside the State in which 
that High Court is situated on grounds of 
furthering national. integration and combat- 
ting narrow parochial tendencies, bred by 
caste, kinship and other local links and 
affiliations. According to the petitioners this 
Circular letter seeks to effect, in substance 
and reality, a mass transfer of sitting Addi- 
fional Judges as also of the proposed ap- 
pointees based on a policy decision unilate- 
rally taken by the Law Minister/Union Gov- 
ernment and as such violates the require- 
ments of Art. 222 (1) of the Constitution as 
laid down by this Court in Sankalchand 
Sheth’s case, (1978) 1 SCR 423:(AIR 1977 
SC 2328) inasmuch as such mass transfers 
on alleged grounds of policy are outside its 
scope and further it reduces the efficacy of 
the consultation with the Chief Justice of 
India contemplated therein to a meaningless 
formality by presenting a transfer proposal 
to him as a fait accompli, the same being 
backed by the consent of the concerned 
Judge or the proposed appointee to his trans- 
fer. It is also contended that the Circular 
letter is illegal as being without authority of 
law. Whirdly, as far as the sitting Additional 
Judges are concerned, it is contended that 
inasmuch as para 3 of the Circular letter 
makes it clear that even if consent is given 
and preference is indicated there is no com- 
mitment on the part of the. Government 
either to appoint them as Permanent Judges 
or accept their preference, the said letter 
contains, by implication, a threat to them 
that if they do not give their consent they 
will not be either continued as Additional 
Judges or confirmed as Permanent Judges; 
the said statement in para 3, by necessary 
implication, also contains a threat that the 
Government would watch their performance 
in matters to which the Government, Gov- 
ernment Bodies and Corporations are par- 
ties before them and would appoint them as 
Permanent Judges only if they were found 
to toe the Government line and as such it 
constitutes gross interference with admin- 
istration of justice and is subversive of judi- 
cial independence; moreover, the consent _is 
sought to be obtained under threat, coercion 
and duress and also in advance and in ab- 
stract and the same would be no consent in 
law. As regards the proposed appointees it 
introduces an additional qualification for be~ 
ing appointed as Additional or Permanent 
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Judge not warranted by the Constitution. 
Fourthly, it is contended that the said state- 
ment in para 3 of the Circular letter also 
shows that there was no justification for 
writing the said letter at all and the ‘same 
was written mala fide for a collateral pur- 
pose, namely, to by-pass Art. 222 and con- 
front the Chief Justice of India with a fait 
accompli when the proposal to transfer such 
Judge would be forwarded to him; further 
to exercise the power of appointing Addi- 
tional Judges not for the purpose for which 
that power has been conferred but for the 
purpose of carrying out the so-called 
` “policy” of the Government is also mala 
fide in the sense that the power is being 
exercised for a collateral purpose foreign to 
the purpose indicated in Art. 224, Fifthly, 
the petitioners have contended that the Cir- 
cular letter, under which absolute power and 
discretion is claimed to the effect that there 
is no obligation on the part of the Union 
Government to continue the sitting Addi- 
tional Judges after the expiry of their initial 
term notwithstanding pendency of arrears of 
work or to make them permanent as and 
when permanent vacancies become available 
and to appoint different persons for different 
periods as Additional Judges in the vacan- 
cies of sitting Additional Judges after their 
initial terms have expired, is a clear abuse of 
the power conferred by Art. 224 (1) of the 
Constitution, because the power being pur- 
posive is coupled with a duty to exercise the 
same when the conditions precedent men- 
tioned in the provision exist and the Circular 
letter which claims such absolute power is 
violative of the provisions of Art. 224, in 
any case the course proposed in the said Cir- 
cular letter in exercise of such absolute 
power claimed thereunder is contrary to the 
established constitutional convention and 
practice (specified later} that has grown over 
the years in the matter of appointment of 
Additional Judges and confirming them as 
Permanent Judges and, therefore, bad in law 
inasmuch as Art. 224 (1) has been interpret- 


ed and worked having regard to the said 
convention and practice. Sixthly, the peti~ 
tioners have contended that the Circular 


letter is violative of Art. 14 inasmuch as it 
makes invidious discrimination against those 
who would be refusing to furnish their con- 
sent as they will suffer a disadvantage, while 
those who would be furnishing their consent 
will be at an advantage and even within the 
class of those who would be. furnishing theip 
consent it gives to the Government un- 
fettered and unguided power or discretion to 
pick and choose i.e. select some for being 


shifted to High Courts other than their home 
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State High Courts and to retam and appoint 
others in their home-State. High Courts — 
which power can be exercised either by way 
of punishment or by way of favouritism, 
and in this behalf reliance is placed on the 
Law Minister’s statement made in Parliament 
in response to a Calling Attention Motion 
by some Hon’ble Members on 16th April, 
1981 to the effect “it is not the intention of 
the Government to appoint all Additional 
Judges to outside Courts”. Without preju- 
dice to these contentions, it is lastly contend- 
ed by the petitioners that in the appointment 
of Additional Judges of one High Court as 
Permanent Judges of another High Court or 
in the appointments of the Members of the 
Bar practising in one High Court as Addi- 
tional or Permanent Judges of another High 
Court pursuant to the consent obtained under 
the said Circular letter, the consultation with 
the Governor of that other State and parti- 
cularly with the Chief Justice of that other 
High Court would be illusory and an empty 
formality and as such the said Circular let- 
ter is violative of the Art. 217 of the Con- 
stitution. For these reasons the petitioners 
have prayed for the quashing of the said 
Circular letter as also of the consent, if any, 
obtained thereunder, as being illegal, un- 
constitutional and void and its withdrawal, 
non-use and non-implementation by the Gov- 
ernment. 


598. As regards short-term extensions for 
three months, six months or a year granted 
to sitting Additional Judges upon the expiry 
of their initial term, which have become a 
frequent phenomenon after the issuance of 
the Circular letter dated March .18, 1981, 
the petitioners have contended that such 
short-term extensions are directly subversive 
of the independence of Judiciary and not 
contemplated by the Constitution. Accord- 
ing to the petitioners the power to appoint 
an Additional Judge “for such period not 
exceeding two years as the President may 
specify” in Art. 224 (1) has invariably been 
exercised by appointing Additional Judges 
initially for a period of two years, which 
has come to be regarded as the ‘normal 
term’, that when the said period is about to 
expire if there is no vacancy of a Permanent 
Judge in that Court it has been the practice 
to continue such Judges for a further term 
of two years and if a permanent vacancy 
arises to confirm the seniormost among them 
as a Judge of that High Court. The peti- 
tioners have contended that such a constitu- 
tional convention and practice has grown 
over the years and the provisions of Arti- 
cle 224 (1) have been worked in accordance 
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with such convention and practice, Itis fur- 
ther pointed out that when a member of the 
_ Bar is appointed as an Additional Judge of 
a High Court an undertaking is usually 
given by him to the Chief Justice that if and 
when a Permanent Judgeship of the Court is 
offered to him he will accept it but if he 
declines to do so he will not practice before 
that High Court or any Court or Tribunal 
subordinate to it; (at any rate, such an under- 
faking is obtained in the Bombay High 
Court); the postulate of such undertaking is 

that an Additional Judge appointed from the 
Bar should not be allowed to revert to the 


Bar and, far from being dropped, will be. 


offered a permanent vacancy as and when it 
arises in that Court. In other words a mem- 
ber of the Bar who accepts the appointment 
of an Additional Judge has legitimate ex- 
pectation that he will be confirmed as Per- 
manent Judge of that High Court when a 
vacancy occurs and in the past he has been 
confirmed except in the rarest of cases. Ac- 
cording to the -petitioners the power claimed 
under Art. 224 (1) not to continue the Addi- 
tional Judge, even: if temporary increase in 
the Court’s business persists or pendency of 
arrears justifies such continuance, after the 
expiry of the initial term and not to make 
him permanent even if a vacancy of perma- 
nent post occurs and to appoint another per- 
son as Additional Judge by ignoring the 
legitimate expectancy of the sitting incumbent 
whose initial term has expired, apart from 
involving an unjustified departure from the 
well recognised and established practice, 


amounts to breach of faith with the concern-. 


ed Judge and further to ask such Additional 
Judge who has given such undertaking to 
agree in advance to a transfer (or even to 
accept fresh appointment) to other High 
Courts as a Permanent Judge also involves 
similar breach of faith with that Judge; such 
departure and breach of faith amounts to a 
clear abuse of power and. the purported 
exercise of the power in that manner would 
be illegal and. void. So also the claim made 
by the Government that Art. 224 (1) only 
fixes the maximum period of two years at a 


time; that the Article does not limit the dis- 


cretion of the Government in the matter of 
the period for which an Additional Judge can 
be appointed except in regard to the ceiling 
of two years, and that the appointment cal 
be for a shorter period and that period is 
not justiciable is untenable in law and clear- 
ly wrong because, apart from involving an 
unjustified departure from the well - recog- 
nized and established practice, it introduces 
an element of insecurity of tenure having 

serious repercussions on the independence of 
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Judiciary and also undermines people’s con- 
fidence and faith in it. 


599. It may be stated that the petitioners 
have cited specific instances of Additional 
Judges having been granted short-term ex- 
tensions for three months, six months or a 
year in Allahabad, Bombay and Delhi High 
Courts and have also cited instances of Addi- 
tional Judges being dropped in the purported 
exercise of such absolute power claimed 
under Art. 224 (1). Grievance has speci- 
fically been made in respect of the individual 
cases of three Judges of the Delhi High 
Court, (a) Mr. Justice O. N. Vohra (as he 
then was), (b) Mr. Justice S. N. Kumar (as 


_he then was) and (c) Mr. Justice S. B. Wad. 


It is pointed out that these three Judges 
were initially appointed with effect- from 
7-3-1979 as Additional Judges in the Delhi 
High Court for a term of two years but on 
the expiry of the said initial term each one 


Of them was granted a short-term extension 


of three months with effect from 7-3-1981 

and atthe expiry of their said period of three 

months on 6-6-1981 the first two have been 

dropped outright and Mr. Justice Wad has 

been granted an extension for a further period 

of one year with effect from 7-6-1981. Such 

short-term extensions for three months grant- 

ed to all the three after the expiry of their 

initial term of two years, as also the short- 

term extension of one year granted to Jus- 

tice Wad with effect from _7-6-1981 have 
been challenged as being illegal and uncon- 

stitutional and the outright dropping of the 
first two Judges has been challenged also on 

the ground of mala fides both legal and 

factual in Transferred Case No. 20 of 1981; 

however, relief is claimed only in respect of 

the dropping of Mr. S. N. Kumar and not. 
of Mr. O. N. Vohra. 


600. In the context of their challenge to 
short-term extensions the petitioners have 
submitted that Art. 216 of the Constitution 
casts a primary obligation upon the Presi- 
dent mandatorily to provide adequate 
strength of Permanent Judges to cope wiih 
the normal business in every High Court so 
as to ensure its disposal within reasonable 
time and to review such strength from time 
to time so that arrears do not accumulate 
and justice to litigants is not unduly delayed, 
while the power to appoint Additional Judges 
under Art. 224 (1) (a provision substituted 
in its present -form by the Constitution 
Seventh Amendment Act, 1956) and the 
exercise thereof are only dependent upon 
the fulfilment of either of the two conditions 
mentioned therein, namely, (a) temporary in- 
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-(b). arrears’ of. work. therein; andit is. only:- 


upon -the . fulfilinent of either. „one. or- -the 
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~ being a sitting. Additional J udge from whom 


other: or. both the .conditions jn.arHigh . Gourt, 


that-the President: can’-appoint. duly.-qualified . 
Additional- Judges ` of -that . 


` persons ..to.: be. - 
Court. for. such period: not» :exceeding `- two 
-yearsas’ he may specify, ‘but-if the said con- 
ditions“ are--not. fulfilled -~and “the objective 
facts unmistakably -demonstrate: that .the -in- 
crease of -business vis- : not; :of>-a :+ temporary 
-character: but jis- a permanent: inçrease every 
‘year :or that’ thë arrears- have ‘increased: and 
accumulated, to: an -appréciably disturbing 
level with: wo reasohable~/prospects:-of - 
stantially reducing thevsarie*over a period of 
years; the President cannot-resort: to “Arti= 
cle 224 -(1) ‘but: has *to“incfeasé* the - perma- 


‘nent strength” by: making” permanent appoint- . 
ients under At. 217: Imany case’ Addi- - 


tional: Judges” annot vbe - „appointed “while 
keeping perinanetit posts vacant as is’ hap: 


penning at present frequently. ‘The ee 


. have further’ submitted : that- in ‘view ‘of 
disputed data of the regular increasé: in the 


3 


. sub- - 


normal ‘business: of almost: all “High’ ‘Courts - 


and the mountiiig ‘atfeats therein: — `a- rea- 


lity being within the knowledge- of ‘the -Presi- | 


dent: — the decision’ to keep’ a ‘large’ number ` 


of sitting: Judges” ‘as Additiönàl Judges vie 
be arbitrary and. ‘unconstititional’ and - 
clear casé exists’ for declaring: ‘them’ to" be 
. deemed to’ have ‘beconté - ‘péritianielit - or ` di- 
técting ‘the President ‘to miake” them” pernia- 
nent by appropriately "incréasing “permanent 
“strength in the’ congernéd, High Courts: and 
‘this Court ‘should’ D appropriate sta in 
this behalf: ' i ; 
' 604. 
mainly the’ Union of: India and . 
Law - Minister) `; 
filed by Shri“K C: Kankan, Depity - Secre- 
tary, Department- of.: Justice, * 


the Union 


Ministry ` of 


The cénteating resondents ana are - 


through “ Cdunter-Aflidavits 


Law, Justice and Company’ ‘Affaits: have re- ` 


sisted, the * writ “petitions. ‘on séveral’ , grounds. 
In the first place it is contetided . that- the 


petitioners (barring, Shri: S. N. Kumar who’ 


as party-respondent in Transfer: Case No. ‘20 
of 1981. has. “supported . the’: 


. of -the writ petitions: . and. ‘cannot. be: regard- 
ed as the persons | aggrieved by” the impugned 

-a actions of- the. Government . ‘and ‘therefore 
a haye no, Jocus ;stanäi . and, aş, ‘such.’ the peti- 


ata 


it is, contended “that ‘though. Shri s. N. Kumar 


s could be. regarded., as. a’ person. ‘aggrieved. ‘by. 


the: impugned ‘actions, of, the. Government, she 
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. Secondly, i 


‘ tight ‘against’ the President: or 


term or. extended” term is 


consent: -under the. Gircular.-letter :was sought 
ahd..was:.pranted:.a’ short-term extension, his 
tenure-Having come tò an end by- efflux- -of 
the period: for which he ‘was. appointed. he. 
is‘-no longer concerned . with the - impugned 
Circular ‘letter nor with ‘the short-term -that 
had been granted to Kim and after. he has 
ceased’ to be a Judge of the Delhi High Court 
he ‘does’ not havé-any vested or enforceable 
the Union 
Government:in the matter of-either continua- 
tion as. an ‘Additional Judge or appointment 
as a Permanent’ Judge*-and, therefore, his 
challenge''as a -party-respondent to the gov- 
ernmental ‘action ` is -.not maintainable; ia 
other words; even: on the assumption ‘that 
the Government's. actions are’ not warranted 
by ‘the: constitutional. provisions, the invali- 
dity ‘or. unconstitutionality thereof does not 
give any..corresponding right to him to sus- 
tairi the petition; in any event the tenure 
fixed by ‘the warrant of his- appointment as 
an Additional Judge having expired Shri 
S. N.: Kumiar has no enforceable right either- 
to continue as an Additional Judge ‘or to be 
appointed as permanent Judge inasmuch as 
the power to appoint’ a: persona ‘Judge of a 
High Court ig discretionary with the Presi- 
dent and such discretion cannot be controlled 
by judicial * review by issuance of a manda- 
mus and he, is: not entitled to any relief. 


‘602, As PERTE the’ Panid Circular 


letter it is contended that it does not deal 


with transfer of sitting Additional J udges or 
of the proposed, ‘appointees from ‘one High 


: Court to another nor does ‘it seek to obtain 


consent ` ‘for ‘such transfér but in relation to 


' sitting Additional Judges-it seeks’ to obtain 


their: consent for being appointed as a Per- 
manent. ‘Judges to another High Court and 
‘in: relation to the proposed’ appointees it 
seeks‘ to obtain their consent for their initial 
appointment {either as’ Additional or Perma- 
nent) to a'High Court other than their home- 


` State High Court and the action proposed 
'to-bè taken thereunder is for purposes of 
_ Art. '21T-of the Constitution; it is the case of 
` challenge. and: ` 
sought reliefs) who. are legal. practitioners - 
have no direct interest, in. the subject-matter: 


the contesting’ respondents that when an Ad- 
ditional Judge on-the-expiry of his initial 
‘appointed as a 
Permanent Judge it is a` fresh appointment 


: by warrant under Art. 217 and there is no 


quéstion of, any. transfer being ` involved in 
sucha‘ case -arid ‘obviously -in“the case ` of a 
proposed appointee: (either from’ the Bar or ` 


Services)’ when he is being- initially. appoint- 
èd- there -is no-question .of zany transfer in his 


case; either; in. other words;- according to the 
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contesting respondents Art, 222 (1) of the 
Constitution is not attracted: at all and as 
such here is no question of the Circular let- 
ter violating the requirements of . the said 
article, much less there being any intention 
on the part of the contesting.” respondents 
either to by-pass Art. 222 (1) or to reduce 
the efficacy of consultation of the Chief Jus- 
. tce of India contemplated’ therein in . any 
manner. It is emphatically denied that any 
mass transfers or individual transfers based 
on any policy decision are being . effected 
under the impugned Circular letter. It -is 
denied that the Circular letter is intended to 
affect the independence of the judiciary in 
any manner or that the Circular letter. con- 
tains any threat of the type suggested or at 
all to the sitting Additional: Judges while 
seeking their consent, It is also denied. that 
the consent that is sought to “be obtained 
under the Circular letter is being obtained 
under threat, coercion or duress or that 
the same is in, abstract and it is pointed out 
that for making fresh appointments of. sit- 
ting Additional Judges, after the expiry of 
their term, to another High Court and -for 
making initial appointments of the proposed 
appointees to a-High Court other than their 
home-State High Court. their consent would 


naturally be required: under “Art. 217: and it 


is such consent ‘that is being obtained from 


them under the Circular letter. ` It. is further ` 


denied that the statement contained in para- 
graph 3 of the :Circular letter: shows that 


there is no justification for writing the said 


letter at all or that: tbe: same was written 
mala fide for. collateral purposes as suggested 
or otherwise; .it..is pointed. out that the. legal 
and : constitutional‘ position even before . the 
sending of the Circular letter:.was ‘that.there 
was no commitment on the part of the Gov- 
ernment: to appoint every Additional Judge 
as the Permanent Judge and the true purport 
of: para 3 of the .said letter is that the fur- 
nishing of consent’ will not change ‘that posi- 
tion and will not now imply a commitment 
and it was necessary to make. the legal and 
constitutional position clear. lest a different 
impression was: created as also to avoid any 
legal arguments based on the theory of pro- 
nissory estoppel. According to : the con- 
testing respondents it is for the purpose of 
implementing the: policy of having one-third 
of the Judges of a High Court: from outside 
that the Circular letter has been issued and 
it is a preliminary step in the. direction. of 
obtaining ‘and. collecting data and informa- 
- tion from. persons who would be willing. to 
get appointed in. other High Courts so that 


such ‘information could be ' ‘made available 


to the Chief Justice of India as also to the 
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State authorities and the Chief Justices - of 
the concerned High Courts for effective 
consultation as envisaged in Art. 217 and as 
such the Circular letter is perfectly legal and 
within the authority of law. It is denied 
that the Circular letter confers ‘unbridled or 
unguided power on the Executive to pick 
and choose certain Judges for being transfer- 


ted or shifted to other High Courts; it is 
pointed out that such a contention is wholly 


mis-conceived for two reasons, namely, that 
the letter does not speak of transfers at all 
but appointments: to other -High. Courts and 
secondly it cannot arm the Executive with 
any powers, for whatever powers the Execu- 
tive has are derived from the provisions of 
the Constitution and that the Law Minister’s 
statement -in the Parliament on 16th April, 
1981 has to, be understood. in the context in 
which it was made. It is further denied 
that in appointing Additional Judges of one 
High Court as Permanent Judges of another 
High Court or in appointing Members of 
the Bar practising in one High Court as Ad- 
ditional or Permanent Judges of another 
High Court pursuant to the consent given 
under the Circular letter, the consultation 
with the Governor of that other State or 
with the-Chief Justice of. that’ other High 
Court would become illusory. or an empty 
formality because the data ` and particulars 
of the person proposed to be appointed col- 
lected from other sources can and would be 
made. available to the Governor of that other 
State as also to the Chief Justice: of that 
other High Court and it is not the 
requirement of Article - 217. that the 


` constitutional functionaries mentioned: therein 


should be aware of such data and particulars 
of their personal knowledge; in fact, even 
the Chief Justice of. the home-State High 
Court; it is conceivable, may not have per- 
sonal. knowledge in that behalf and may 
have to collect the data and particulars from 
other sources. In other words, it is contend- 
ed that if the data and particulars of the 
person proposed to be appointed is collected 
by a Chief Justice from other sources, . his 
advice does not become illusory or an empty 
formality and as such. thé Circular letter can- 
not be, said to be violative of Art. 217. 


` 603. As regards short-term extensions for 
three months, six months, or a year granted 
to sitting Additional Judges upon the ex- 
piry of the initial term and the other sub- 
missions made by the petitioners in regard to 
the Presidents power under Arts. 216, 217 
and 224 (1) the contesting respondents have 
relied upon the provisions of these Articles 
for their true and proper construction; ac- 
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cording to them reading Arts. 217 (1) and 
224 (1) together the position in law is clear 
that no Additional Judge has any legal or 
constitutional right to be continued aş an 
‘Additional Judge on the expiry of his initial 
“or extended term or to“ ‘be made a Perma- 
nent Judge even if a vacancy occurs ina 
permanent post in his High Court, Strictly 
speaking, the ‘tenure of’ an Additional Judge 
is fixed by the warrant of his 
and on the expiry of the period ` mentioned 
in the warrant he ceases to be a Judge of 
the High Court and in either extending him 


for a further term as an Additional Judge 
in the same High Court or in making him 


permanent in the vacancy in a permanent 
post, a fresh appointment is involved, and 
the consultative process envisaged in Arti- 
cle 217 (1) is attracted; in other words he is 
_in the same position as a proposed appointee 
for initial appointment and the same position 
obtains if it is intended to make him a 
Permanent Judge in some other High Court. 
It is further contended that the. provisions 
of the concerned Articles being very clear 
and unambiguous no convention or practice 
that might have grown in the matter of ap- 
pointment of Additional Judges and con- 
firming them as Permanent’ Judges (which is 
denied) can alter or affect the interpretation 
of the said provisions. Even an undertaking 
of the type indicated by the petitioners if 
obtained from a member of the Bar while ap- 
pointing him as an Additional Judge cannot 
affect the true meaning and construction of 
the concerned provisions. It is further con- 
tended that assuming (without admitting) that 
an Additional Judge of a High Court gives 
the kind of undertaking mentioned by the 
petitioners, particularly of the type that is said 
to be usually obtained from him in the 
Bombay High Court, no illegality takes places 
in asking him if he would agree to be ap- 
pointed as a Permanent Judge in any other 
High Court, as he shall be so appointed only 
in pursuance of his consent.. It is further 
contended that if on true construction of these 
two Articles it is clear that an Additional 
Judge has no vested legal or constitutional 
right to be continued or to become permanent 
then it must be open to the, President to ap- 
point different persons, who are fully qualified, 
to be Additional Judges during different 
periods for disposing of the arrears, though 
such appointments will have to be neces- 


sarily made in’ accordance’ with the constitu- 
tional requirements ef Article 217. he con- 
testing respondents have contended that the 
volume of work in a High Court is of rel- 
evance in deciding whether Additional Judges 
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should be appointed and the same is of no 
relevance with regard to a particular person 
to be-appointed. Regarding short-term ‘exten- 
sions that: were granted it is explained that 
they become necessary pending completion of 
inquiries into the complaints that had been 
received ‘against the concerned Additional! 
Judges and the constitutional functionaries de- 
sired to satisfy themselves in that behalf be- 
fore taking a final view. As regards the in- 
‘dividual cases of the three Judges. of the 
Delhi High Court it is pointed out that so 
far as Justice Wad is concerned he has now 
been granted a long term of one year with 
effect from 7-6-1981 and he can have no 
grievance and as regards the out-right drop- 
ping of Shri O. N. Vohra and Shri S. N. 
Kumar it is denied that the same is illegal or 
unconstitutional or. mala‘ fide either in law or 
in fact; and it is pointed out that since Shri 
relief before the 
Court the action of dropping him need not 
be pronounced upon by this Court and so 
far as Shri S. N. Kumar is concerned, action 
being proper no relief can be granted to 
him. -It is disputed that this Court can grant 
the relief by way of declaring the sitting Ad- 
ditional Judges to be deemed to have become 
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‘permanent or by directing the President to 
_make them permanent by appropriately in- 


creasing the permanent strength in the con- 
cerned High Courts. 


604. As stated at the outset by these writ 
petitions filed under Art. 226 of the Consti- 
tution the legality or constitutionality of the 
two actions of the Union Government, name- 
ly, the issuance of the Circular letter dated 
March 18, 1981 and the grant of short-term 
extensions ‘to sitting Additional Judges in 
various High Courts, is being challenged and 
the first question raised by the contesting 
respondents relates to the. locus standi of 
the petitioners, who are legal practitioners 
in Allahabad, Bombay and Delhi High 
Courts, to maintain their petitions seeking 
relief against these two impugned actions. 
In my view the question of locus standi of 
the petitioners in these cases has become 
academic inasmuch as admittedly in the writ 
petition filed by Shri Tarkunde in Delhi 
High Court (being Writ Petition No. 882/81) 
Mr. Justice S. N. Kumar (as he then was), 
impleaded as a party-respondent, has sup- 
ported the challenge and- sought reliefs in 
respect of these impugned actions and as 
such the challenges made will -have to be 
gone into and decided by this Court. In the 
case of Dwarkadas Srinivas v. Sholapur 
Spinning -& Weaving Co. Ltd, 1954 SCR 
674:(AIR 1954 SC 119), the constitutionality 
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-well as of the Act XXVHI of:..-1950 . whieh 
replaced it, whereunder the management: .of 
. the Milis was. taken over and run. by . the 
Directors appointed by. the. Central: Govern- 
- ment, was. challenged .by -Shri . 
Srinivas. (plaintiff), a preference share-holder 


of the Company and he also sought relief. by . 


quashing the demand made for calls in re- 
spect ‘of unpaid share capital by the nomi- 
nated Directors; a -contention was raised 
about the locus standi of the. plaintiff to 
maintain the suit on the ground that it was 
the Company. who ought to have filed the 
suit as it-was. affected by the , impugned 
Ordinance and the Act. This Court took 


the view that the contention was: of. no avail - 


because the Company had. been impleaded. as 
a defendant to the suit-and its- old Directors. 
had made an application to the Court sup- 


porting the'case of the plaintiff on the. 


ground: that the Ordinance and the Act 
were void as they infringed the Company’s 
fundamental right under Art., 31 (2) of. the 
Constitution. At page 714. (of SCR): (at 
p. 132 ‘of AIR) of'the report Justice ' Maha 


jan (as-he then ‘was), who delivered the main’ - 


judgment of the Court, observed thus.: 


“I am further of .the opinion: that. the ques- 


tion of the locus standi-of the plaintiff to 
raise the plea that the Ordinance being void 
against the’ Company the - Directors 
-authosity’ to make “the call, is really of aca- 
demic interest in ‘this case ‘because here the 


company has been impleaded ‘as a défendant. . 
lis ‘old directors have ‘made an application . 


to this Court: supporting the- case of. the 


plaintiff on the ground that the 


$ 


mental right ‘under. Art. 31. (2):” 


In view of this legal position . the iesined , 


Attorney-General for the Union of India 
made a statement at. the Bar that he would 
not be. pressing the contention- relating to 
. Jocus standi of the petitioners. | However, 
' Counsel for. the Union Law Minister, one of 
. the contesting.. respondents, argued the cons 


tention at-great length, by referring to. a. 


large number of. .decided cases . English, 


on passages. and extracts, from . 
-well-known: authors, on. the ground . 
the other. three . writ. petitions none. of. 


that in 


- forward to.. support, the challenge . ‘and | 
maintainability of these writ ‘petitions 
have to -be..decided, by, this. Court. 


_ Sr Pr Gupta ‘and: others-.v.. Union of :India and:.ethers, . ~. 
‘of the impugned Ordmance-Il . of ..1950- as. 


Dwarkadas. ; 


ing some of the Lawyers 


_ sitting Additional. . 


had. no: 


Ordinance . 
is void as it infringes the Company’s funda- 


' light on this issue. 


American and. Indian as. well as by. relying - (1971) 1 SCR 863 : (AIR "1971 SC 385) 
‘treatises , of "1975" SE 
the, 
concerned sitting Additional Judges bad come - 
the 
will. . 
Since the. 
said: contention: has been. fully. and elaborate- ., 


s iy discussed sand+dealt withiby. imy-/ brother, 
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Bhagwati in. bis. sideman: I propp -to. veer 
oe it. very: briefly: . r. 


605. Counsel for the Union Law Minister 


= urged that the petitioners who are legal 
practitioners. have no direct interest , 


‘in the 
subject-matter ‘of the writ petitions’ and. -càn 
not b2 regarded as ‘person aggrieved’ by 
the iwo impugned actions, which really af- 


„fect, if at all, the sitting “Additional Judges, 


whe would be the aggrieved persons and it 
is not as if they are under any disability to 
approach the Court for redress, as is shown 
by the fact that one of them has done so 
and supported the challenge. It is contend- 
ed that though as. practising lawyers either 
in their individual capacity or as represent- 
Associations the 
petitioners may be. professionally interested 
in having a fearless .and independent Judi- 
ciary ior proper administration of . justice 
that -b itself. is not sufficient to give, them 
the ‘standing’.to prosecute the petitions for 
the reliefs. sought, which really concern _ the 
Judges and. not, the 
lawyers. It is further submitted. that eyen in 
‘public interest litigations’, (usually ‘called 
“public injury ‘cases’) though .a liberal . ap- 
proach is adopted by. the Courts to reach all 
forms of injustice, the personal injury test 
is not ruled out but at . times the test of 
‘sufficient connection’, or . “special interest’ is. 
applied but in the instant case ‘the petitioners 
neither qualitatively nor quantitatively - “have 
sufficieat , connection. or „special interest to 
prosecute the petitions, ‘the result of which 
would not affect them either directly Or even 
indirectly. 


606. . Since several. decision gied at the 
Bar on'the question -of . locus - standi show - 
that tbe attitudes -of the Courts in England, 
United- States and this . country.. have not 
béen uniform but have varied from case to 
case any attempt at laying down a general 
principie for universal application would be 
futile. I would, however, prefer to confine 
my attention to a few decisions of this Court, 
which, according to’ me, ‘throw sufficient 
It may be stated that -in. 
two decisions, namely,” Adi P; Gandhi's: case, 
and - 
Dabholkar’s “case; (1976)'1 SCR © 306: (AIR 
2092), the~question of: locus standi 
was considered in ‘the context of the... ‘inter- : 
pretation of athe’ expression. “person ‘aggriev- 
ed” occurring in Ss: 37 and: 38 of.the ` Ad-- 
vocates -Act- of 1961.. In fhe former case, in 


‘yélation to certain ‘disciplinary: proceedings 
"which had ended in no. action. being taken 


against: the advocate concerned, the question 


was. whether. the. Advocate General, ,, ọf;. the. 
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State. was an “‘aggrieved;-person”: within. the- 


meaning of S. 37 of: the. Act:for the purpose . 


of preferring <an appeal under that . section- 
and this Court by. majority held -that he was 
not and his.appeal was incompetent . while 
«the minority took a contrary view.. After 
this decision had been rendered, Ss. 37. and 
38.(which provided for an appeal ` to the 
: Bar Council of India and an appeal to the- 
Supreme Court respectively) of the Act were. 


amended: by expressly giving- the-right of ap- . 


peal to the Advocate. General . and . the 
Attorney General suggesting by implication. 
a legislative approval and acceptance of the 
minority view in that case. In the. latter 
- case, the errant advocate having succeeded 
before the Bar Council of. India, the State 
. Bar Council preferred an appeal to this Court 
under S. 38 and the question arose whether 
the State Bar Council’ was a ‘person aggriev-. 
ed’ within the meaning of S. 38 and a Bench. 
of '7-Judges of this Court held upon a survey 
_of the provisions of the Act and its scheme 
and purpose that the State Bar Council was. 
‘a ‘person aggrieved’. Krishna Iyer, J. while 


- delivering a concurring judgment quoted 
with approval Lord Denning’s observations 
in the Attorney General’s standing in the 


well-known case of the Attorney-General of 
the Gambia v. N’Jie (14961 AC 617), to the 
following effect : 


et The words ‘person agerieved’ are’ 


of wide impert and. should not: be subjected 
to a restrictive interpretation. ' They do -not™ 


include, of course, a. mere busy-body who is ` 


interfering in things which do not concern 
him; but they do include a person who has 
a genuine grievance because an order has 
been made which prejudicially affects ‘his in- 
- terests. 
` cient interest for.this purpose? Their Lord-- 
ships think that he has. 
ral in a colony represents the Crown as the 
guardian of the public interest. It is his 


` duty to bring before the J udge any mion- . 


duct of a barrister or solicitor ` which is `of 
sufficient gravity to warrant discipioay 
action.” 


Thergafter he proceeded .to plead for a 
_wider view- being taken of locus- standi 
public interest- litigations and .derived — 


- of Professor S. A. de Smith .and ‘Professor 


H. W. R. Wade; which he. quoted; as and then 1981 ‘SC 344) ‘the. question - for cotisideration: 


' "was whether ‘the workers in a factory owned 


“went on to observe thus: 


“The possible apprehension. that widening 3 
legal standing with- a public ‘connotation may | 


unloose a flood of litigation - which may 
overwhelm ‘the Judges is ‘misplaced -because 
. public: resort. to Court:.::to.»;suppress. . public: . 


` that sense, the case before us 


‘Has the Attorney-General a sufi 
The Attorney-Gene- | 


in, 
sup- . 
port for his plea. from certain. observations . 
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. mischiefvis a- tribute -to: the- justice ...system. 


In- tbis- very, case; to grant. an ,exclusiopary 
wind-fall .on.: the- respondents . is to. cripple’ 


the: Bar: Council in -its . search .for kaui and 
' insistence on standards. 
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607. In Municipal Council, > kaa y 
Vardhichand, (1981) 1 SCR 97: (AIR. 1980 


SC .1622), this: Court: upheld the right of the 


residents of á certain locality in Ratlam 
town to adopt proceedings under S. 133 of 
the Criminal Procedure. Code against: the 
Municipal: Council compelling it to provide 
certain’ basic amenities’ like sanitary facilities 
on the roads; public conveniences ‘for slim 
dwellers who were using the road for that 
purpose and to abate nuisance by_ construct- 
ing drain pipes with: flow of water to’ wash 


. the filth and: ‘stop the stench. < While permit- 


ting such legal action ventilating public griev- 
ances Krishna fyer, J.- observed thus- (at 
p. 1623 of AIR) :— . 


“The truth is that a few profound 
of processual jurisprudence of great 


issues 
strate- 


„gic significance ,to our legal.system face us 


and we must zero-in on them as they involve - 
problems .of access, fo justice for the people 
beyond the blinkered rules of. ‘standing’ of 
British Indian vintage. If the centre of 
gravity. of justice is to shift, as the Preamble 
to the Constitution mandates, from . the tra- 
ditional individualism. of. locus standi to the 
community orientation, of public interest liti- 
gation, these issues must be considered. In 
. between the 
Ratlam. Municipality and the citizens of.a 
ward, is .a path-finder in the field of people’s ' 
involvement in the justicing process, sans 
which as Prof. Sikes points, out (Melvyn P. 
Sikes, Administration of Justice), the system 
may “crumble ynder the burden of its own 
insensitivity’... The key question we have to | 
answer is whether by affirmative action a 
Court: can compel a statutory body to carry | 
out its. duty to the community by construct- 
ing’ sanitation facilities -at great cost and on 
a time-bound basis. At issue is the coming 
of age‘of that branch of public law. bear- 
ing on community actions and the. Court's 
power to force’ public bodies under public 
duties to implement specific. piane in Tanani 
to. public grievances.” : as T 


608. In the Fertilizer Corporation’ Kam- 
gar Union’s case, (1981) 2 SCR ‘52: (AIR 


by Government could. question. “the “legality 
and/or. Validity of’ the ‘sale of certain plants . 
arid equipment’ of.'the: factory by the manage- 
ment and’ though the Coùrt- ‘ultimately did 


- hoti;interfere: because, i did not find, the sale 
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to be unjust and unfair or mala fide, on the 
maintainability of the challenge the Court 
has made certain observations having a 
bearing on the aspect of the workers’ locus 
standi. Chief Justice Chandrachud at p. 65 
(of SCR): (at p. 350 of AIR) of the Report 
has observed thus: 


“But, we feel concerned to point out that 
the maintainability of a writ petition which 
is correlated to the existence and violation 
of a fundamental right is not always to be 
confused with the locus to bring a proceed- 
ing under Art. 32. These two matters often 
-mingle and coalesce with the result that it 
becomes difficult to consider them in water- 
tight compartments. The question whether 
a person has. the locus to file a, proceeding 
depends mostly and often on whether he 
possesses a legal right and that right is vio- 
lated. But, in an appropriate case, it may 
become necessary in the changing awareness 
of legal rights and social obligations to take 
a broader view of the question of locus to 
initiate a proceeding, be it under Art. 226 or 
under Art. 32 of the Constitution. If public 
property is dissipated, it would require a 
strong argument to convince the Court that 
representative segments of the public or at 
least a section of the public which is directly 
interested and affected would have no right 
to complain of the infraction of public 
duties and obligations. Public enterprises 
are owned by the people and those who run 
them are accountable to the people. The ac- 
countability of the public sector to the Par- 
liament is ineffective because the Parliamen- 
tary control of public enterprises is “diffuse 
and haphazard”. We are not too’ sure if 
we would have refused relief to the workers 
if we had found that the sale was unjust, 
unfair or mala fide.” 


Since the question as regards ‘access to jus- 
tice’, particularly under Art. 226 of the Con- 
stitution, was dealt with by Krishna Iyer, J. 
at some length, Chief Justice Chandrachud 
did not consider it necessary to dwell upon 
that topic. On that aspect Krishna Iyer, J. 
has at p. 74 (of SCR): (at p. 355 of AIR) of 
the Report made the following observations : 


“Public interest litigation is part of- . the 
process of participate justice and ‘standing’ 
in Civil litigation, of that pattern must have 
liberal reception at the judicial doorsteps. 
The floodgates argument has been nailed by 
the Australian Law Reforms Commission : 


-"Fhe idle and whimsical plaintiff, a dilet- 


tante who litigates for a-lark, is a. spector 
which haunts the legat fiterature,. not the 
court room.’ 
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(Prof. K. E. Scott: “Standing. 
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in tbe Supreme Court: A Functional Ara 
lysis” (1973) 86.) 


Again at p. 77 (of SCR) : (at p. 356 of AR; 


of the Report this is what he has observed: 


“If a citizen is no more than a way-fart 


‘or officious intervener without any interes 


or concern beyond what belongs to any ox 
of the 660 million people of this country 
the door of the Court will not be ajar Ð 
him. But he belongs to an  orgamiizatior 
which has special interest in the subject met 
ter, if he has some concern deeper than tha’ 
of a busybody, he cannot be told off at the 
gates, although whether the issue raised ty 
him is justiciable may still remain to te 
considered. IT, therefore, take the view tha! 


the present petition would clearly have bees 
permissible under Art.’ 226.” 


689. In the instant case the impugned 
Circular as well as the short-term extensions, 
according to the petitioners, are directly sub- 
versive of judicial independence, which is a 
basic feature of our, Constitution, in the up- 
holding of which not merely the sitting Addi 
tional Judges but also the lawyers practising 
in various High Courts are keenly interested. 
In fact, in. the task of administration of jus- 
tice the role of Judges and the role 
of lawyers are complementary to  eack 
other and the practising lawyers as 
a class are an integral part of justic- 
ing machinery rendering assistance to ` the 
Judges in the discharge of their function of 
reaching justice to the litigants appearing be- 
fore the Courts; in other words, the practis- 
ing lawyers, who are nothing short of part- 
ners in the task of administration of justice 
undertaken by the Judges, are vitally inter- 
ested in the maintenance of a fearless and an 
independent Judiciary. to ensure fair and 
fearless justice to the litigants. That being 
the position, can it be said that the petition- 
ets either in their individual capacity’ or as 
representing some of the Lawyers’ Associa- 
tions (as is the case in the Bombay petition) 
are way-farers, interlopers, officious- inter- 
veners or busy-bodies without any interest or 
concern of their own. in the subject-matter ? 
In my view, the petitioners either in their 
individual capacity or representing Lawyers’ 
Association have not merely sufficient inter- 
est but special interest of their own in ths 
subject-matter of the writ petitions and they 
cannot be told off at the gates and the peti- 
tions .at their instance. are clearly maintain- 
able. 


610. The next oeaio ded on behali 
of the contesting respondents has been thal 
though Shri S. N. Kumar:could be regarded as 
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a person aggrieved by the two impugned” 
actions of the Government, he being a sitting 
Additional Judge: from whom consent under 
the Circular letter was sought and. was also 
granted a short-term extensiori, the issues 
“raised in the case are not justiciable at his 
instance, much less at the instance of the peti- 
tioners.. The contention is that Shri Kumar’s 
term having come to an ‘end by efflux of 
period for which he was appointed he is no 
longer concerned with the impugned Circular- 
letter nor with the short-term extension that 
had been granted to him and after he has 
ceased to be a Judge of the Delhi High Court 
he does not have any vested or enforceable 
right against the President or the Union Gov- 
ernment in the matter of either continuation 
as an Additional Judge or appointment as a 
Permanent Judge and, therefore, his challenge 
to the governmental action is not maintain- 
able. In this behalf Counsel contended that in 
either extending an Additional Judge for a 
„further term or in making him a Permanent 
” Judge in the vacancy of a permanent post, a 
fresh appointment is involved by issuance of 
a ‘fresh warrant under Art. 217 (1) and the 


position of an Additional Judge on the expiry’ 


of his initial or extended term is éxactly the 
same as that of a proposed candidate for in- 
{tial appointment in that neither has any 


enforceable right to be considered for the 


post, much less to be appointed to it. Coun- 
sel pointed out that Art. 217 (1) confers 
power upon the President to appoint High 
Court Judges subject to the consultations 
mentioned therein but the President has a dis- 
cretion in the matter which cannot be con- 
trolled by judicial review by issuance of a 
mandamus; in any event, non-appointment of 
7a proposed candidate for initial recruitment 
or non-continuance of an Additional Judge 
on the expiry of his term does not give rise 
to any enforceable obligation against the Pre- 
Sident/Union Government and in favour of 
the person who is not appointed or not con- 
tinued and, therefore, even a breach of the 
constitutional mandate, such as total lack of 
consultation or lack of full and effective con- 
sultation or consultation getting vitiated by 
mala fides, merely'amounts to a case of com- 
plete non sequitur. In other words, Counsel 
contended that even on the assumption that 
the Government’s actions are not warranted 
by the constitutional provisions, the invalidity 
or unconstitutionality thereof does not give 
gany corresponding right to Shri S. N. Kumar 
to sustain the petition, 


611. The aforesaid contention of Counsel 
for the contesting respondents direcily raises 
two questions: (i) whether the proposed ap- 
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pointees (either from the Bar or services), 
who are being recommended for their initial 
appointments, and the sitting Additional 
Judges, whose cases for their continued ap- 
pointments either as Additional Judges or as. 


' Permanent Judges on the expiry of their in- 


itial term are to be decided, stand in the 
same class or category or is there any differ- 
ence — a valid difference between the two 
and (ii) whether the non-appointment either 
at the stage- of initial recruitment or at the 
stage of continuance furnishes any actionable 
wrong for issuance of a mandamus? In the 
context of these questions Arts. 217 (1) and 
224 (1) will have to be considered. Arti- 
cle 217 (1) runs thus: 


“217 (1). Every Judge ofa High Court shall 
be appointed by the President by warrant 
under this hand and seal after consultation 
with the Chief Justice of India, the Gover- 
nor of the State, and in the case of appoint- 
ment of a Judge other than the Chief Justice, 
the Chief Justice of the High Court, and shall 
hold office, in the case of an additional or 
acting Judge, as provided in Art, 224, and in 
any other case, until he attains the age of 
sixty two years.” 

Article 224 runs thus: 


“224.(1) If by reason of any temporary in- 
crease in the business of a High Court or by 
reason of arrears of work therein, it appears 
to the President that the number of the 
Judges of ‘that Court should be for the time 
being increased, the President may -appoint 
duly qualified persons to be additional Judges 
of the Court for such period not exceeding 
two years as he may specify.” 


612. It cannot be disputed that Judges of 
the High Court occupy a high constitutional 
position and a special machinery is provided 
for their appointment. For obvious reasons, 
the post of a High Court Judge is not 
filled in ‘by inviting applications through 
advertisements nor by holding test inter- 
views; further, the minimum qualifications 
for appointment as a Judge (prescribed 
in sub-art, (2) of Art. 217) would be posses- 
sed by numerous advocates and by a fair 
number of service Judges but even so, the 
special machinery for making appointments 
is indicated in Art. 217 (1), obviously design- 
ed to’ recruit persons of great ability, high 
character and unquestioned integrity to the 
Bench. All these factors go-to show that at 
the stage of initial recruitment under Art. 217 
(1), no one has a right to be. appointed :a 
Judge of the High Court nor the right to be 
considered for such appointment and, there- 
fore, it does appear that a writ of mandamus 
at the instance of an aggrieved person would 
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- [not lie: -But.at the same: time Eam. 
whether. simply- because. a mandamus: direct- - 
ing the President. to reconsider thè case ‘of.-a 


at hon-appointee. ‘may not lie: it would :be: correct 
- .|f0 say-that in‘ the case of non-appointment.at: . 


jthe stage of initial recruitment the ‘mandate - 
of consultation becomes otiose, superficial or. 
inconsequential, or -that a : positive . breach . 


thereof: may not provide any relief whatever 


fo. the. aggrieved ‘person but- since that: ques- 


tion. does not arise in the instant -case. ‘I- would :: 


rather leave it-open for decision in an ap- 


-/ propriate .case:and proceed: on the basis that: 


quite sure.. 


_- 8: Pi Gupta: and others’ y. ‘Union: “Of Indta -and others - 


a. mandamus for. reconsideration’ of his: case - 


would not lie as the aggrieved person does 
not have the right to -be considered: . But 
question is -whether the sitting Additional 
Judges, whose continuance either for: an: ex- 


term, stand in the same position: as. that of 


roposed appointees for initial. appointment? : :. 
ppo! vie a ie i eee nor-Generaf acting in.. his. discretion.’ Whe 
613." It is true that, unlike a “Permanent” 
Judge whose ‘tenure is fixed' by reference. to - 


‘this age, the tenure of an’ Additional. Judge 
when’ appointed under “Art. 224 (1) ‘is’ fixed 
by the warrant of his.appointment and on ‘the 


expiry of the period mentioned ‘in the warrant’ 


hë ceasés to be ‘a Judge ‘of the High Court. 


It is also ‘true that his continuance as an åd- ` 


- , tended term or.as Permanent Judges is. to be.. ' 
‘determined on the expiry .of their „initial, 


ditional Judge for any further -term ‘or’ as a 


.|Permanent Judge in ‘the vacancy, of a ‘per- 
inanent: post cannot be thought of unless: for : 
continuatice as ‘Additional: Judge either ‘one 


‘lor the other or both the pre-conditions - mien- - 


dtioned in‘ Art: 224 (1) obtain in that High ` 
-` (Court, and for continuance as ‘a ‘Permarient 


Judge the normal ‘business of the High ‘Court 
justifies the filling up of ‘the vacancy in: the 
- Ipermanent post. 
{work must justify such continuance temporary 
“jincrease in the business of the High Court or 
. [arrears of work -therein or both’ for- exten- 


‘In other words pendency of ` 


'Ision'of his term and normal business ‘(current ‘ 


institutions) for making him permanent. The 
question whether obtaining of fhe pre-condi- 
‘ tions mentioned in Art: 224 (1) “or the pend: 
éncy of normal business’ is alone enough’ for 


| such continuance or any other requirement: 


‘suitability as adjudged during ‘the consulta- 
tion under sub-art. (1) of Art. 217- is. also 
necessary is a ' different aspect, which I: ' pro- 
pose to deal with later and ‘need'not be mixed 


up. with the question under consideration <at. 
‘In other words, granted - ‘the 7 
> pre-conditions in Art. 224 - (1): arid also’ the- 


the moment. 


. pendency of the. normal business, -the question 


„is whether an. ‘Additional Judge whose. term. 
is ‘about to expire has. any enforceable ‘right - 
to be considered (even assuming ‘that’ suitabi- 


i 


- a large.volume ‘of mounting: arrears‘ in 


ALE 


“lity. ‘Is*also required:-to be ‘takén- into accoul 
‘at’ this stage) for. His continuance eittier as zi 
‘ Additional: Judge -for a further term or ‘us | 
«sRerminent- “Judge tf a ne: in the pez 
‘manent post. is available tT” $ i 


“id, ‘In, ‘order. to deal with the. atoresa~ 
‘question, Art, 224 (1), inserted in our. CoR 


x stitutión ‘by the 7th Amendment Act,. 1955 
E Will have tọ be considered, in proper. perspec 


tive having regard to the reasons .and pur 
poses for Which and.. the circumstances i 
which it_ came tobe enacted. Prior to thal 
in. the. Government of India . Act; 1915 ath 
provision to. appoint. ‘Additional J udges to an 
High Court: ‘ as. may be required’ by, the Gor 
ernor-General in. Council. was contained in. th 
„ Proviso, (i). to, 5. 101 ©) while. in. the Goverr 


teat 


similar terms as the present. “Article excep 
that | the, power was conferred on the Gover 


the Constitution was -framed the. provisios 
(Draft Article 199) was deleted because of th: 
strong plea, made. against it by several Mem: 


` bers of’ the. Constituent Assembly including 


eminent authorities ` in this field like. Sir .-Te. 
‘Bahadur Sapra; . Shei. K- M.. Munshi | anc 
-others,- nainly onthe ground that Member: 
: of the. „Bar: recruited as Additional Judges wil 
revert: to ‘the Bar. on, the expiry of. their term 


- atiti” such reversion: to the Bar. was -manifestls 
dangerous “to the fair: administration: of jus- 
. tice and opposed to public interest. 


In 195¢ 
it was, felt that. the provision for recalling, re 
tired High Court. Judges to function ‘on.:.the 


Bench for short. periods (loosely called: Ad hoc 


Tudges). was found, to be neither adequate nor 

satisfactory and. the same (original Art. 224) 
. was deleted and replaced. by. “a provision fot 
appointment of Additional ‘Judges to clear 
_off. arrears”. (vide Statement of- Objects and 
Reasons) andthe present Art, 224.(1) came 
to be enacted: In’ other words the existence of 
: ge- 
veral High Courts and the necessity to clear 
off. thë samé: “provided ‘the: basis for inserting 
the provision: in the: Constitution. That this is 
-the. ‘rationale ofthe. provision for- appoint 


‘ ment of * Additional: Judges has been: . clearly 
- indicated. by the Madras High Court in 


“Kaħdasarhi Pillai v.- Muthavenkatachala 
k (1917). 33 ‘Mad LJ. 787: (AIR: 1918 Mad 263) 


- where in thé.-context of the provision contain: 


"ed in the ‘Government of India Act; 1915 that 
Seine held. thatthe object of the proviso. to 

PO ‘OY of: the Government- of India’. Act, 

l D. clearly-Wwas --to . provide -for - occasions 
‘when. the ‘permanent ‘strength `of - the, High 


“Court is unable to-cope with: the- work: of.dis- 


. .¥982 . 


-| ed° from: time .to:time for ‘such fixed -periods - 


, posal, bút the work -is net-sufficient-to: justify 


the appointment: of another: permanent: Judge, - 


by enabling additional -‘Judges::to~be:appoint- 


not exceeding two years as may be.: found... 


“necessary; the proviso’ must. therefore be read 
“as meaning that appointments may be made 
“from. time- to time for such period, not ex- 
-ceeding two years, as may: be required ‘from. 
‘time’ to time “on ‘each occasion when. the. 
‘power ‘is’ exercised.” (vide Head ‘Note’ in the. 


Report). Thus, the very purpose and raison d’ 
etre of Art. 224. (1y -being the existence of 
arrears of work and’ clearance thereof, it 
stands to reason that sitting Additional Judges 
who have already been selected and appoint- 


Jed for'the very. purpose must- be considered 


for .continued appointments if the arrears ob- 


tain‘and go on mounting in their High Courts. 


615. Secondly, on a comparison of Arti- 
cles 216 and: 224 (1), it will. appear clear that 
the former déals ‘with the ‘appointment of 


' Permanent Judges to dispose of the normal 


business whereas the latter deals. with ap- 
pointment -of Additiodal Judges. whenever ` 


‘there is neither a temporary: increase in the 


“of work therein:- 


normal business. of a High Court ór atrears 
It seems the work in a 
High Court has been ‘classified into three 


_ categories, namely, (a) Normal business. indi- 


E which: will disappear when the validity or- 


' the' normal 
hundreds. of petitions: challenging . an enact- 


cated by the current: annual -institutions- (suits, 


“writs and other proceedings), (b). Sudden: tem- 


porary- increase in: business over and above 
institutions, such “as filing of 


ment, like for instance Money Lenders -Act, 


| Otherwise of: the : enactment is pronounced 


upon- and (c) -Arrears of work meaning the 


. normal or ordinary: work which the permanent . 


strength has not been ‘able to cope with and . 
dispose of -within a reasonable or. stated — 


period, say one or two years. and has vac- 


cumulated: and it is clear that Art. :216 has to 


. be resorted to:for the first category of work 


_ and Art. 224 (1) for the other two ‘categories: 


But it was not disputed before us that Arti- 


_Cle 224 (1) appears. to have been construed 


7 and worked by all concerned under some mis- 


apprehension in the sense that it has been 


_|resorted- to even in situations where Art, 216 


\, 


ought to have been resorted; for, since 


the 


_, jinsertion: of Art. 224 (1) in the Constitution 
lif. has been the invariable practice to appoint 


~ 


-Jevery., Judge (whether, from. the Bar or Ser- 


vices) initially: as an. Additional J udge . for ` 
two. years ‘and then ‘to ‘make him -permanent __ 


in, due course,” Le, asvand ` ‘when ‘a «permanent 


vacancy arises in . that.: ‘High Court: ‘Such a 


Practice; though. contrary. to. the. clear: intend- 
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‘ment. of; the ‘said two - Articles,: followed -by 
the President or the Union Government has 


~ piven: rise’ to-alegitimate expectancy on the 


part of the: sitting Additional. Judges (whether 
from. the Bar: or .Services): to. be considered 
for. their: continuance either -for an. extended 


, term or for: making them. permanent on 


vacancies arising. in permanent. posts. -In fact 
after following such practice over the years 
and thus putting all the. Additional Judges 
into the- belief that ‘they will be confirmed in 
normal course: it does not behove the appoint- 
ing authority to say that the sitting Addi- 
tional Judges have no right to be considered 
.for their continuance either for an extended 
term or-for making them permanent. Clearly, 
by reason of the said practice though follow- 
ed under some misapprehension, they - have 


. such a right. - 


í 616. Thirdly, so far as the sitting Addi- 
tional Judges recruited ‘under. Art. 224 (1) 
from the Members of the Bar are concerned, 
they would be. having .such legitimate expect- 
ancy and the right to be considered for con- 
tinuance for two additional reasons, namely, 
(a) a well established constitutional convention 
or. practice has grown ‘over the years since 
‘after the insertion’ of the provision: in the 
‘matter’ of appointment of such Additional 
Judges and confirming them ‘as permanent 
Judges —- the convention or practice. being, 
that notwithstanding the words “for such 
period not exceeding two years as the Pre- 
sident may specify”. occurring in Art. 224 (1), 
_the appointing authority has invariably exer- 
cised the power under that Article by appoint- 
ing Additional Judges initially for a period of 
two years, which has come to be regarded as 
. the ‘normal term’, that when the said period. 
is about to expire if there is no vacancy of a 
permanent Judge in that Court to continue 
such Judges for a further term of. two years 
and if a permanent vacancy arises to confirm 
the seniormost among -them.as-a Judge of 
that. High .Court, and (b) the undertaking 
taken from’them, at the time of their initial 
appointment that “if and when a permanent 
_Judgeship of that Court is offered to them 
they will accept it. and not decline the. same.’ 

It may be stated that so far as the Bombay 
High Court is concerned further undertaking 
is obtained by the Chief Justice of that’ High. 
Court. from such Judges to’ the further effect. 
that “if they decline to accept such permanent 
judgeship. though offered or in case-they re- 
Sign from the office of- Additional ‘Judge even 
before -thë v.question.. oftheir ‘confirmation is 
taken: up, they. ; ‘will not practice in that High 
` Court or in any ‘Court or “Tribunal subordi-- 
nate to that High Court.” It may be point-- 
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ed out that since 1956 barring very few or 
exceptional instances the aforesaid convention 
or practice has almost invariably been follow- 
ed and the same has grown. out of two 
weighty considerations: (i) that it is not in 
public interest to permit them to revert to the 
Bar, and (ii) not to loose or fritter away the 
experience and expertise gained by them in 
_ administering justice during their initial term, 

‘and as regards the undertaking mentioned- 
above the same became necessary because at 


‘the time of the insertion of Art. 224 (1) into 


the Constitution no provision was inserted 
imposing any ban or prohibition on practice 
by such Additional Judges after expiry of 
` their term, as was thought of in 1949 when 
Draft Articles 199 (dealing with Additional 
Judges) and 196 (b) (dealing with ban on their 
practice) were considered together and . de- 
leted together. It will be pertinent to men- 
tion here that during the Parliamentary de- 
bates over'the relevant Bill which sought to 
introduce Art. 224 (1) into the Constitution 
great anxiety was shown by several Members 
to see to it that such Additional Judges, when 
recruited from the Bar were not permitted to 
revert to the profession on the expiry of their 
term and a categorical suggestion was put 
forward that when a Member of the Bar was 
appointed as an Additional Judge it. must be 
done with a view. to make him permanent in 
due course and if that was not possible an 


Additional Judgeship should not be offered © 


to a Member of the Bar. In fact in Lok 
Sabha, Shri Tek Chand, M. P. from Ambala- 
Simla had opposed the recruitment of any 
Member of the Bar as an Additional Judge 
and suggested that such recruitment should 
be confined to District Judges, while.in the 
Rajya Sabha Shri P. N: Sapru from Uttar 
Pradesh strongly pleaded that in appointing 
Additional Judges care should: be taken to 
appoint Members of ‘the Bar who were not 
likely to revert to the profession on the ex- 
piry of their term, that is to say “appoint a 
‘man whom you arè going to appoint as a 
Permanent man”.. These views expressed 
during the debate on the Bill have been re- 
ferred to merely to bring out. the genesis out 
of which the aforesaid convention or practice 
grew and the undertaking commenced to be 
taken from Members of the Bar. Even as 
late as on June 29, .1967 in a Note prepared 
by him Justice K. N. Wanchoo had also 
stated thus: $ l 


» “When a Member of the Bar is appointed 
an Additional Judge, it must be with a view 
to make ‘him permanent in due course. If 
that is not possible, Additional Judgeship 


~ should not ‘be offered to a Member of the 


5. P. Gupta and others v. Union of India and others 
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Bar.: I agree that an undertaking should be 
taken from Members of the Bar that they 
will accept a permanent Judgeship when 
offered to them in due course ... igh ales cea 

(Note quoted in the Shah Commiissioner’s 


Interim Report-I Para 7.23 at page 52) 


If the genesis of the. aforesaid convention or 
Practice as well as- the. undertaking is: nothing) 
but public interest: in the sense that public 
interest is served: (a) by not permitting them 
to revert to the Bar on the expiry of their 
ferm, and (b) by not losing or frittering away 
the experience or expertise gained by them in 
administering justice during their initial term, 
then it is these very aspects of public ‘interest 
which form the compelling reasons to con- 
sider their cases for their continuance either 
by extending.their term or making them per- 
manent in preference to outsiders or freshers. 
It is not as if that these two aspects of public 
interest giving rise to the convention or prac- 
tice and the undertaking are merely factors to 
be taken into account while deciding upon 
their continuance but along with the disabi- 
lity emanating from the- undertaking these 
aspects confer upon. them a legitimate expect- 
ancy and the enforceable right not to be 
dropped illegally or at the whim or caprice 
of the appointing authority but to be con- 
sidered for such continuance’ in that High 
Court. p 

617, ‘There has been no answer from the 
side of the contesting respondents and in fact 
it was not disputed by Counsel on their be- ` 
half that the practice to appoint every Judge 
(whether from Bar or Services) initially as an 
Additional Judge for two years and then to 
make him permanent in due course without 
considering the question as to which-one of — 
the two Articles’ was attracted» has been 
followed by- the appointing authority and 
therefore, it is clear that on this ground alone 
it can be held that the sitting Additional 
Judges have an enforceable right not ‘to be 


-dropped illegally or at the whim or caprice of 


the appointing authority but to be consider- 
ed for their continuance -ejther by extending 
their term or making them permanent until 
this practice is changed and'a proper practice 
is introduced which can be done only after 
having made a complete and correct assess- 
ment about the requisite strengths of Perma- 
nent as well as Additional Judges for every 
High Court depending upon statistical data 
to be. collected throwing light on ‘normal 
business,” ‘temporary increase’ and ‘arrears of 
work’ after fixing rate of disposal per Judge 
per year and defining what should be termed 
as main cases, miscellaneous cases or inter- 
locutory cases etc.. 
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618. As regards the constitutional conven- 
tion or practice and the undertaking which 
have been pressed into service in relation to 
Bar recruits as Additional Judges for basing 
their right to be considered for their con- 
tinuance on the expiry: ‘of’ their initial ‘term, 
the learned Attorney-General appearing for 
the Union of India raised a twofold conten- 
tion. Regarding the former he urged that a 
constitutional ‘convention or practice, howso- 
ever wholesome, cannot affect, alter or con- 
trol the plain meaning of Art. 224 (1) which 
according to him gives absolute power and 
complete discretion to the President in the 
matter of continuance of sitting Additional 
Judges on the expiry of their initial term, the 
pendency of arrears being relevant only for 
deciding whether or not Additional Judges 
should be appointed and not. relevant with -re- 
gard to a particular person to be appointed. 
As regards’ the undertaking he pointed out 
that the usual undertaking obtained from a 
Member of the Bar in all High Courts — 
and for that matter even' the additional under- 
taking that is being obtained in the Bombay 
High Court if properly read will show that 
it merely creates a binding obligation on the 
concerned Member of the Bar but does not 
create any obligation or- commitment on the 
part of the appointing authority to make the 
Offer of permanent judgeship to him. . It is 
difficult to accépt either of these contentions 
of the learned: Attorney . General. It was not 
disputed before us that constitutional conven- 
tions and practices have’ importance under 
unwritten as well as written Constitutions and. 
the position that conventions have a role to 
play in interpreting Articles of a Constitu- 
tion is clear from several decided cases. In 
U. N. R. Rao v. Smt. Indira Gandhi, (1971) 
Suppl. SCR 46:(AIR 1971 SC 1002) Chief 
Justice Sikri observed thus: “It was said that 
we must interpret Art.:75 (3) according to its 
own terms regardless of the conventions. that 
prevail in the United Kingdom. If the words 
of an Article are clear, notwithstanding any 
Televant convention, effect will no doubt be 
given to the words. But it’ ‘must be remember- 
ed that we'are interpreting a Constitution and 
not an Act of Parliament, a Constitution 
which establishes a Parliamentary system of 
Government with -a Cabinet. 
understand one may well ‘keep in mind the 
convention’ prevalent at the time the Con- 
stitution was framed.” In State of Rajasthan 
v. Union of India (1978). 1 SCR 1 : (AIR 
1977 SC 1361) also the importance of-a con- 
stitutional convention or practice’ by: way. of 
crystallising the otherwise vague and : loose 
content of' a power to bé' found in certain 


article has ‘been emphasized. In the State of 


S. P. Gupta and others v. 


In trying to . 
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West Bengal. v. Nripendra Nath Bagchi, (1966) 
1 SCR 771 (AIR 1966 SC 447) the entire 
interpretation of the concept of “vesting of 
control” over District Courts and Courts sub- 
ordinate thereto in the High Court was 
animated by conventions and practices having 
regard to the history, object and purpose thal 
lay behind’ the group of relevant articles, the 
principal purpose being, the securing of the 
independence ‘of the. subordinate judiciary. 
It is true that no constitutional convention or 
practice can affect, alter or contro] the opera- 
tion of any Article if its meaning is quite 
plain and clear but here Art. 224 (1) merely 
provides. for situations. when Additional 
Judges from duly qualified persons could be 
appointed to a High Court and at the highest 
reading the Article with S. 14 of the. General 
Clauses Act it can be said that the power 
conferred by that Article may be exercised 
from’ time to time as occasion requires but 
on the question as to whether when the oc- 
casion arises to make appointment on expiry 
of the term of a sitting Additional Judge 
whether he should be continued or a fresher 
or outsider could be appointed by ignoring 
‘the erstwhile incumbent even when arrears 
continue to obtain in that High. Court the 
Article is silent and not at all clear and hence 
the principle invoked by the learned Attorney 
General will not apply. On the other hand, 
it will be proper to invoke in such a situa- 
tion the other well settled principle that in 
construing a constitutional provision the im- 
plications which arise from the structure of 
the Constitution itself or from its scheme 
may legitimately be made and looking at 
Art. 224 (1) from this angle a wholesome 
constitutional convention or practice that has 
grown because of such implications will have 
to be borne in mind especially when it serves 
to safeguard one of the basic features which 
is the cardinal faith underlying our Constitu- 
tion, namely, independence of the judiciary. 
In other -words .a limitation on the otherwise 
absolute power’ and discretion contained in 
Art. 224 (1) is required to be read into it be- 
cause. of the -clear implication, arising from 
the said cardinal faith which forms a funda- 
mental pillar supporting the basic structure of 
the Constitution, as otherwise the exercise of 
the power in the absolute manner as suggest- 
ed :will- be. destructive of the same. That it 
‘IS not sound approach. to embark. upon ‘a 
strict literal reach’ of any constitutional provi- 
sion in order to determine its true ambit and 
effect is strikingly illustrated in the case of 
Art. 368 which came up for consideration 
before. this Court in Kesavananda Bharti’s 
case: (1973) Supp SCR .1: (AIR 1973 SC 1461) 
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where. this: Court: -held that -.the> basie or: 
essential features -of the Constitution do act 
as fetters or. limitations’ ow the otherwise’ vide 
amending power contained: in ‘that’ Article: -In 
Australia. limitations - on-. ‘the law-making ' 
powers. of the Parliament “of. -the Federal 


| Common-wealth over the ‘States were read . 


into the concerned. provisions of ‘the Constitu- 
tion because of implications: arising from ‘the 
very Federal nature of the Constitution : (vide. 
The Lord Mayor Councillors and~Citizens of: 
the City: of Melbourne '¥.-?The Common - 
Wealth, (1947) 74 CLR 31: and.the State of 
Victoria v. Commonwealth of Australia (122 . 
CLR 353). As regards ‘the undertakings -of 
the types: mentioned ‘above, it is: true that 
strictly and legally speaking‘: these: under- . 
takings only create a binding‘ obligation.on the 
concerned Member of the Bar and not on the 
appointing authority but- it cannot’ be. for- 
gotten that- when such undertakings were 
thought of, the postulate underlying the same 
was that there was no question of the appoint- 
ing authority not making the. offer -of per- 
manent judgeship to the concerned Member - 
‘of the Bar but that such an “offer. ‘would be 
made and upon: the sdme being ‘madé the 
sitting. Additional Judge recruited from the 
Bar should -not decline to accept it and revert 
to the Bar. I am ‘therefore clearly of the’ 
view that the aforesaid convention-or :practicée 
and the undertaking serve the cause of public 
interest, in- two respects as.indicated: above and 
those two aspects- of public interest. confer 
upon these sitting Additional Judges ‘recruited 
from the Bar a legitimate expectancy and the. 
enforceable- right not tobe dropped. illegally 
or at the whim or -caprice of ‘the appointing - 
authority but to be considered. for continuance 
in that High Court either by. way. of. extends: 
‘ing their term or-making them permanent in 
‘ preference to freshers or. outsiders and. it is. 
impossible to construe Art. 224 (1) as conr 
ferring upon the appointing authority ab- 
solute power and complete. discretion in the 
matter of -appointment of Additional. Judges. - 
to a High Court as suggested and the suggest-— 
ed construction has io. bè rejected. In view 
of the above discussion: it is'-clear that there 
is a valid classificatian. between: proposed ap- 
{pointees for initial- recruitment andthe sitting 


‘| Additional Judges whose’ cases-for their con- . 


tinuahce ‘after the expiry of. their initial term. 
aré to be decided and’ the two“are-not -im the’ 
same position’: te 6. te 


619. The next ‘quéstiog ‘hotly debated at 
the Bar has been whether while. exercising the 
power under Art. 224 (1) of the Constitution 
- ‘at the time of’ determining whether the’ sitting 

- - Additional-Judges--should- be ‘continued: either 
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making thers permanent ‘it is open to’ the 
‘President ‘(Appointing Authority) to resort’ to 
the ‘consultative process under Art. 217- (1) 
on'-tbe- aspect of suitability again or the exer- 
cise Of the power should be strictly governed 
by the’ consideration as to whether the pre- 


‘conditions mentioned in Art. 224 (1) obtain 


‘in the concerned High Court and pendency 
of. work justifies the filling up of the’ per- 
manent vacancies or not? Counsel for- the 


| petitioners have contended that while deciding . 
upon the continuance of the sitting Additional 


Judges cf a High Court, who have already 


‘been selected and appointed ‘as such, the con- 
sultative process mentioned in Art. 217 (1) is ` 


not attracted for the purpose of considering 
suitability. again, the same having been gone 
through once, and for all at the stage of their 
initial recruitment and the appointing auth- 
orily has merely to see whether one or. the 


‘Other -or both the pre-conditions obtain- or ' 


“os AIRS 
-by way of extending ‘their term ‘or by way of- 


not and on being. satisfied about. their exist- | 


ence.it must continue. the sitting Additional 
Judges for a further term and if vacancies in 
the permanent posts are. available to make 
them; permanent in that High Court on being 
Salisfied that pendency of. normal business 
justifies the same. In-support of this conten- 
tion reliance has been placed on the fact- that 
for-:all purposes the sitting Additional Judges 


of a High Court are in no way different from — 


its permanent Judges as regards. (a) qualifica- 


tion for the appointment; (b) salary and. otber 


service - conditions; (c) criteria for their selec- 


tion; (d) their. position, jurisdiction, powers — 


and ‘privileges;-.(e) oath of office to: be taken . 


by..them and (f) the grounds and proçedure 


for their removal and it-has been pointed out 


that Additional Judges are not. on -probation _ 


and cannot: be regarded or dealt. with as.pro- 


bationers.. Principally, the bringing in. of the 
consultative process under Art. 217 (1) on 
the point of suitability again at the stage of 
deciding upon -their continuance is, objected 
to on three grounds: {a) it amounts to making 
their continuance dependent upon the, evalua-. 
tiori of their capacity, character, integrity and 
fitness: as emerging from their work, perform- 


ance’ and behaviour. during their -initial term . 
and runs counter to the well-settled position . 


that they are-not‘on probation, (b). if in: that . 


process they .are dropped because of suspect- 


ed misbehaviour or reported lack of integrity, _ 


it would, i» substance and reality, mean their 
removal merely: on~ the. basis..of. reports, 


‘rumours"and gossip. jeopardising -their. secu- 


rity .and:. independence ..without resorting.. to 
the: regular processof removal. laid. down. in 
Art, 124 (4) and (5) read with Art. 218 and 
thé. Judges (inquiry) Act No. 51 of. 1968, and 


? 
“3. 


is meant’ by that is that, unlike a: probationer 
who. is lable to be removed . during ‘his. pros - 
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" (c) itis. bound :to-affect the quality.or:eharac-~- 
ter of -justice administered. by: ; them: . during... 
- their- initial term or at: any rate. towards: the. 


end of. their’ term- because human: nature:. 
being what it ‘is: their work,.:performance cand. 
behaviour: will be guided::by - the: anxiety. to- 


keep. themselves on the right side .cf..the Chief — 
. Constitution.and Judges (Inquiry) Act, 1968; 


Justice of the High Court, the- Chief. Justice 
of India and the appointing authority and 
every litigant will be entitled. to complain. that. 
as against the State he -has been denied equal 
protection of the laws-and equality before. 
law; in other. words, : violation...of:.Arts. 14 
and.21.is involved: and:.in this behalf re- 


liance has been placed on. Krishna Gopal v.: 
(AIR 1974 . 


P.. C. -Sethi, (1974) 2.SCR .206 : 
SC 209) and In Re The Special Courts Bill, 
1978, (1979) 2 SCR 476: 

478). | 


620. On He other ‘hand:'Counsel:: for the 


contesting respondents’ have urged that since - 
in‘either granting an extension fo these -Addi-: 


tional’ Judges on ‘the expiry of their initial 
term: or in making themi permanent a fresh 
appointment is involved the consultative: pro- 
cess covering suitability under Art. 217 (1): is 
clearly’ attracted; even > otherwise, ‘going 
through the consultative processat this.stage 
is’ both ‘necessary and ‘desirable inasmuchi as 
an efroneous appointment. of an.: unsuitable 


person produces irreparable damage ‘to. the. 


faith ‘of the: community. in the: administration 
of justice causing serious injury to public 
interest though’ failure: to appoint’ a-deserving 
person is not likely to inflict such -itreparable. 


- injury and therefore ‘it is but:‘proper that at 


the time of their reappointment these sitting 


Additional Judges should. pass the.. test of . 


suitability (i. e. ‘capacity;.character, integrity 
and fitness) under Art. 217 (1) and it is un- 
thitikable that if. all- the. constitutional con- 
sulting functionaries are of the agreed ‘view 
and the appointing authority. shares the same 
view that by reason of what has. happened in 
the meantime as erstwhile Additional: Judge 
is no longer fit to be. appointed. he should 
nonetheless be appointed. Counsel for.. the 
contesting respondents . refuted. .each -one-. of 
the. grounds urged by the petitioners in. sup- 


‘port of their objection to bringing in the con- 


sultative process inclusive of suitability again- 
at. the stage of reappointment .of the -sitting 
Additional Stages. - Regarding the. aspeet of. 


_ probation, Counsel accepted the position that 


Additional Judges are.not and cannot be said. 
to be’ on probation but. according to .bim what 


areal oa if he is found. unfit or un- 


er ov a? 
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- satisfactory completion of .the probationary 
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stage. of, their. initial recruitment. 
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period,. . the: ‘sitting.. Additional . Judges, not 
being~ on:probation,. ‘have’ an indefeasible 
tenure: theugh for. short::periods fixed in their 
warrants. of..appointment and. during the fixed 
tenure. they can be. removed only by follow- 
ing their regular process laid down in the 


any further appointment is always the result 
of a fresh. consideration and fresh consulta- 


- tion with. the consulting functionaries men-' 


tioned in Art. 217 (1). To suggest that they 
should be re-appointed as, a matter of course 
if the pre-conditions of Art. 224 (1). subsist or 
‘pendency of work justifies their confirmation 
and then take steps for their. removal under 
‘Art. 124.(4) and (5) read with Art. 218 and 


_ Judges {Inquiry} Act, 1968 would be mani- 


festly unsound, if not absurd. Counsel dis- 
puted that if as a result of the consultative 
process undertaken: they are dropped it 
amounts to their removal because, according 
to him; it becomes a case of non-appointment 
after their initial term has :expired. Counsel 
strenuously disputed that bringing.in the pro- 
cess of consultation under Art. 217 (1) inclu- 
sive of suitability again at the stage of re- 
‘appointment... would. affect the quality or 
character. of: justice administered by them 
during. their initial term- or. towards the end 
of their ‘term as-suggested by the petitioners 
and no. question-.of any. violation. of Art. 14 
or--21 -is-involved and the two. decisions relied 
upon by: Counsel -for the petitioners. do not 


` support that contention. 


621. I have already. come to the conclu- 
sion ‘that there is a valid classification between. 
the: proposed appointees for initial recruit- 
ment:and the sitting Additional Judges whose 
cases for their continuance on the -expiry of 
their initial term“are to be decided and have 


. further held that unlike the. former the latter 


-have a legitimate expectancy and an enforce- 
able right not to be dropped illegally or at 
the--whim or caprice of the appointing auth- 
ority and: to be. considered for. their continu- 
ance: either as Additional Judges -or as Per- 
manent Judges in their High Court. From 


- this. conclusion. certain consequences logically 


ensue.: First, if the-sitting Additional Judges). 
bave. this enforceable right. to'be considered 
for: their continuance, it must follow. that- thel. 
eventual non-continuance,.if any, :can become 
a justiciable issue open to judicial review, ifi- 
suh non-continuance: is’ based on extraneous 
or non-germane considerations or. is mala 


_- fide in law. or.in fact,,and in that sense it} 


will not ‘be | a case of -non- appointment as is 
the. Case, qua: ethe. proposed appointees at thel. 
. Secondly, it 


~ 
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also follows that in substance -and reality in 
extending their term or making. them per- 
manent in their High Court no ‘fresh appoint- 
ment’ in the sense of initial or fresh’ recruit- 
ment is involved, except for the formality of 
jissuing a fresh warrant of appointment and 


faking a fresh oath. If that be-the correct 


position then all the submissions: made. on 
behalf of the contesting respondents on the 
basis that granting them extension or making 
them permanent involves a ‘fresh.. appoint- 
ment’ must be rejected and logically speaking 
the consultative process :in so far as suit- 


ability under Art. 217 (1) is concerned is not 


attracted at all- 


622. Even so, in view of the aspects of 
public interest:that have -been “pressed ‘into 
service, the question may be considered as to 
whether, when their continuance on the ex- 
piry of their initial term is ‘being determined, 
the test of suitability under the consultative 
process of Art. 217 (1) should be invoked or 
gone through afresh? The question -thus 
_ posed assumes great significance but is tick- 
lish and defines easy solution in view of the 

cogent and almost convincing rival submis- 
Sions made on either side as summarized 
above but the answer to the same will have 
to be found only on objective considerations. 
At the outset it-may-be stated that it was not 
disputed before us that sitting - Additional 
Judges are not on probation and cannot be re- 
garded or dealt with as probationers. Ques- 
tion is what is the implication of admitting 
the position that “an Additional Judge is not 
a Judge on probation” as has been dode by 
Shri Kankan im his counter-affidavit dated 
July 22, 1981 (filed in the Transfer Case No. 
20 of 1981)? It is true as has been pointed 
out by the learned Attorney General that 
they are not probationers im the sense‘. that 
they have an indefeasible tenure though for 
the periods fixed in their warrants of appoint- 


ment and that during such fixed tenure, like - 


the Permanent Judges, they can be removed 
only by following the regular ‘process for it 
as indicated in the Constitution and the 
Judges (inquiry) Act, 1968 but in.the context 
of their having an enforceable right not to be 


dropped illegally and to be considered for 


.their continuance, will it be possible to con- 
fine the concept of probation to these two 
aspects mentioned by him? Does it mean 
`~, that for deciding upon their continuance they 
should be treated as on probation? The 
learned Attorney-General did not mince 
words when he contended that they should 
pass fhe test of suitability again at the time 
ef deciding upon their continuance becausé 
he asserted that what has happened in the 


performance and behaviour during ‘their in- 
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meantime during their short tenure. (mear- 
Ing their work, performance and behavior 
as throwing light on their capacity, character, 
integrity and fitness): should be taken into 
consideration. It cannot be disputed thet 
aspects like slow disposal, unsatisfactory per 
formance, inefficiency, incompetency, suspect- 
ed misbehaviour and/or ‘reported Jack af 
integrity all converge on suitability and there 
fore all these will have to be taken into’con- 
sideration as suggested by him. However, 
the full implication of the admission made 
on behalf ‘of the contesting respondents is 
that Additional Judges are not appointed tc 
try out' their fitness pending their ` further 
continuance either as Additional Judges.or as 
permanent Judges; they are appointed, having 


` passed the suitability test at the initial stage. 


to dispose cases instituted in the High Court 
in accordance with their Oath “without fear 
or favour, affection or ill-will” from the very 
first-day of their assuming office, though the 
occasion to appoint them arises because of a 
sudden increase in the work of. High Court 
or arrears of work therein; .in fact appoint- 
ment of Additional Judges on probation, 
would be destructive of judicial independence. 
If, therefore, the Additional Judges are not! 
on probation in any sense of the term, how! 
can their continuance either as Additional) 
Judges or Permanent Judges be made to de- 
pend upon the evaluation or assessment of 
their suitability as emerging from their work, 








itial term? Clearly the answer would be in, 
the negative. On this reasoning aspects like’ 
slow disposal, unsatisfactory performance, in- 
efficiency: and incompetency get easily ruled 
out but the real problem that requires to be 
faced is what should happen when aspects like 
suspected misbehaviour and/or reported lack 
of integrity on their part during their short 
tenure come to the fore? ‘This is the knot- 
tiest problem that has engaged my long and 
anxious consideration. Baldly put, the ques- 
tion is: Should an Additional Judge whose 
misbehaviour or lack of integrity has come 
to the fore be continued as an Additional 
Judge or confirmed as a Permanent. Judge ? 
The answer at the first impulse and rightly 
would be in the negative but the question re- 
quires deeper consideration. If the mis- 
behaviour or lack of integrity is glaringly 
self-evident the question of his continuance 
obviously cannot arise and in all probabilities 
will not engage the atténtion of the appoint- 
ing authority, for, the concerned Judge in 
such a situation would himself resign. but, 
when we talk of misbehaviour or lack of 
integrity on the part of an Additional Judge 


‘having come to the fore, by and large’ the 
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instances are of suspected misbehaviour and/ 
or reported lack of integrity, albeit based on 
opinions expressed in responsible and respect- 
able quarters and the serious- question that 
arises is whether in such cases the concerned 
Additional Judge should be dropped merely 
on opinion material or concrete facts and, 
material in regard .to allegations of mis- 
behaviour and/or lack of integrity should be 
insisted upon? .In my view since the ques- 
tion relates to the continuance of a high con- 
stitutional functionary like the Additional 
Judge of High Court it would be jeopardis- 
ing his security and judicial independence if 
action is taken on the basis of merely opinion 
material. Moreover, no machinery having 
legal sanction behind it for holding an in 
quiry — disciplinary or otherwise against the 
concerned Judge on allegations of mis- 
behaviour and/or lack of integrity obtains in 
the Constitution or any law made by the 
Parliament, save and except the regular pro- 
cess of removal indicated in Art. 124 (4) and 
(5) read: with Art. 218 and the Judges (in- 
quiry) Act, 1968. Therefore, the important 
question that arises in such cases of suspect- 
ed misbehaviour and/or reported lack of 
integrity. is who will decide and how whether 
the concerned Judge has in fact indulged in 
any misbehaviour or act of corruption? In 
the absence of satisfactory machinery pos- 
sessing legal sanction to reach a positive con- 
clusion on the alleged misbehaviour or: an act 
of corruption the decision to drop him shall 
have been arrived at merely on the basis of 
opinions, reports, rumours or gossip and 
apart from being unfair and unjust to him 
such a course will amount to striking at the 
root of judicial independence. The other 
alternative, namely, to continue him as an 
Additional Judge for another term or to make 
him permanent if a vacancy is available. and 
then take action for his removal under the 
lregular process indicated in Art. 124 (4).and 
(5) read with Art. 218 and Judges (inquiry) 
Act, 1968 may sound absurd but must hold 
to be inevitable if judicial independence, a 
cardinal faith of our Constitution, is to’ ‘be 
preserved and safeguarded. Not to have a 
corrupt Judge or a Judge who has mis- 
behaved is unquestionably in public interest 
but at the same time preserving judicial in- 
dependence is of the highest public interest. 
It is a question of choosing lesser evil ‘and 
the inevitable course has to be adopted not 


‘for the protection of the corrupt or dishonest 


Judge but for protecting several other honest, 
conscientious and hard-working Judges by 
preserving their independence; it is a price 
which the Society has to pay to avoid -the 
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greater evil that will ensue if judicial in- 
dependence is. sacrificed. Considering the 
question from. the angle of public interest, 
therefore, I.am.clearly of the view that, while 
considering the question of continuance of the 
sitting Additional Judges on the expiry of 
their initial term either as Additional Judges 
or as Permanent Judges the test of suitability 
contemplated within the consultative process 
under Art. 217 (1) should not be invoked — 
at least until such time as proper machinery 
possessing legal sanction is provided for 
enabling a proper inquiry against an alleged 
errant Judge less cumbersome than the near 
impeachment: process contemplated by Arti- 
cle 124 (4): and (5) of the Constitution. 


623. However, the third ground of objec- 
tion to bringing in the consultative process 
covering suitability under Art. 217 (1) at the 
Stage of deciding upon. their continuance 
does not impress me much. It is difficult to 
accept the contention that bringing in the 
suitability test under Art. 217 (1) at that stage 
is bound to affect the quality or character 
of justice administered by the sitting Addi- 
tional Judges during their initial term or 
towards the end of their term. In fact, so 
far on every occasion the consultative pro- 
cess inclusive of the suitability test under 
Art. 217 (J) has been resorted to while con- 
sidering the question of granting extension to 
the Additional Judges or making them per- 
manent on the expiry of their initial term 
and no one has: suggested that because of 
this their work,'performance or behaviour was 
or has been guided by the anxiety to keep 
themselves on: the right side of the Chief 
Justice of the ‘High Court, the Chief Justice 
of India or the Appointing Authority. In- 
stances are not wanting when within ‘the first 
few days ‘of their assuming office they have 
delivered judgments dissenting from their 
Chief Justice as:also of having rendered de- 
cisions un-palatable to the Executive when 
their term: was about to expire. If the basic 
assumption made while’ putting forward the 
“argument is not well founded then there will 
be “no' question of any‘ violation of Arts. 14 
and 21, being involved. The two decisions 
on which'reliance has been placed also do not 
support the contention urged on behalf of the 
petitioners. In the former decision (P. C. 
Sethi’s case ((1974) 2 SCR 206 : AIR 1974 
SC 209) (supra) though the Chief Justice’s 
order transferring the election petition from a 
Permanent Judge and allocating it to an Ad . 
hoc Judge appointed under Art. 224-A was 
set aside on the facts of the case, this Court 
at p. 215 (of SCR): (at p. 215 of AIR) of the 
report observed thus :— ` 


Laur peer NER i m 
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-“Tt;, seems. indesd:: desiràbte ? that: selection’ ° 
petihobs ‘Should ofdinarity,:. if- possible,- ibe *: 


', entrusted for trial to”.a‘.permanent: J udge ‘of: 


the High Court, even. though-we- find ‘that ‘ad-.. - 


ditional or acting - judges or- those- -tequested ` 


‘under: Art. 224-A of- the -Cunstitution: ‘to. sit.. 
and act as judges of the High Court, -if as-. 
signed for. the. purpose -by. the.. Chief. J ustice; 
are ‘legally competent to hear: those- matters.” 

If: anything the observation “suggests. is that 


' there is- nothing illegal: or. improper. if. Addi-. . 


tional: or Acting :or: Ad hoc: Judges -hear atid ~ 
dispose of elections. petitions::though -in,.‘that 
particular case because-:of, ‘special: facts- and 
circumstances’ obtaining. therein’... 
Justice’s order was- interfeted . with... In- the. 
other case (In re The..Special Courts Bill, 
1978) (AIR 1979 SC. 478) (supra), CL. 7, of the. 
Special. Courts Bill provided... that Special 
Courts were to be presided over either by. a 
sitting Judge of a High Court. or by a. person , 
who`had held the office. of a Judge of a High 
-= Court to be nominated by. the. Central ; Gov- 
ernment in consultation with- the. hief Jus- 
tice of India and this- Court: pointed - out a’ 


z couple of infirmities in -that „Clause, namely, . i 


a retired Judge of -the -High .Court unlike. .a. 
sitting Judge did-not. enjoy, security. of tenure 
and« would ‘be holding his. office as,- a Judge 
of the Special Court during ‘the pleasure. of: . 
the Government ‘and .it was conceivable that 
such’ a Judge. presiding . over. the Special , 
` Court, if he displayed strength and independ- 
ence might be frowned upon by’ the Govern- 
ment and: there was nothing to prevent -the 
Government from terminating. his appoint- 
ment as and when it liked. ., 
pointed out that though his appointment was 
required to ‘be made in consultation | with | the 
‘Chief Justice of India. there .was’ nothing, in, 
-` the Bill to show that his termination. will also, 
~ require similar consultation. and even if it. 
were assumed that such consultation’ would,’ 
' be made even, for his. termination: the- pro-, 
cess of consultation, with its. own limitations, 
would -be a ppor consolation. to an. accused 
whose life and honour was at. stake. ` It is. 
` true that these infirmities in Cl.’7 -of. ‘the Bill 
were ‘pointed out by-this..Court.to emphasize , 
- the aspect that.: : appointing. . .a’ retired . High, . 
‘ Court Judge-as.a Judge. of, the Special Court., 


‘who is to be- nominated by .the Central Gov-, : 


` ernment to` try a Special class of cases - may. 


not inspire confidence. not; only, in, ‘the | ace 


cused -but in the entire community... At is also" 
true ‘that. on these’ infirmities ; being-. pointed: 


5 > out- the then, “Ceritral - Government: accepted: . 
: the suggestion: of the Céurt- that ‘only a. “sitting. 


Fudge. of a: High Court would be” appointed. 
` tO preside over a Special Gourt and. that sucht 
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the -Chief . 


It was further , 


SER. 
appoifitient’ will ‘be úrade “with “fi. concur- 
rence -of 'thé-Chief” Justice ‘of India.” How- 
ever, all: these obsérvaticns and views. that 
emerge: fror the- opinion or ‘advice ‘which this 
Court- gavè ‘fo. the President in æ- reference: 
under ‘Art. 143.(1) of ‘the Constitution, on. 
which Counsel for the petitioners placed. 
great reliance, must be understood -in‘the con- 
text.of the “Special Courts ‘Bill which - had 


‘been drafted? by: the -then Central Government 


for the purpose. -of''trial of- special. type of 
offences allegedly “committed by persons hold- 


` ing:high public’ or’ political offices in the 


country in'the peculiar circumstances that ob-- 
tained ‘during the last Emergency: and for 
‘some period prior thereto,, under which a 
» $pectal expeditious procedure for trial other 
o than the- normal: procedure contained in- the 
Criminal Procedure -Code had. been prescribed 
and those observations and views, therefore, 
“would - be. inapplicable to the issue raised 
- before us, for parity of reasoning. in. the ab- 
sence -of .parity of situation, is of no avail. 
: However, for the reasons indicated earlier, 


‘“iIn-my view; -at the.time of deciding upon the 


continuance.: of. the ‘sitting Additional Judges 
on the’ expiry’ of. their initial. term the .con-. 
sultative process: should be confined only to 
aee “whether the: pre-conditions mentioned . in 
- Art. 224 (1) exist or not or whether péndency 
3f- work justifies their confirmation or not 
and .the.test of suitability. contemplated within 
ihe. consultative. process under Art., 217 (1) 
cannot-and.should not. be resorted to at all. 


tur, 


- 624, . The . next question that requires .con- 


sideration is ‘whether. in the consultative pro- 
cess contemplated by Art. 217 (1) is any, pri-. 
„macy intended ‘to be given to the views or 
advice: to. be tendered by .the Chief Justice of 
'Jndid -in ‘the, matter . of appointment of a 
High. Court, J udge or whether from .amongst 
the. three. consulting functionaries the Pre- 
cident . (appointing. authority) is entitled ta 
choose. or:prefer the views or advice of any- 
one to ‘those of the other or others? It may be, 
stated. that this question really arisés only in 
„regard to the views or advice, tendered. On the 
suitability. aspect and not. on . the aspect . 
touching ` the. existence of the _pre-conditions 
of Art. 224 (L} or. pendency. of work jústify- 
ing . confirmation, because the former aspect 
is a matier of. subjective. assessment while the 
latter depends òn, objective facts over -which 
no, difference is likely to arise. I would also 
like. to. observe that | the. aforesaid question | 
cannot at all” arise in ‘view of my conclusion 
that’ ‘the “test ‘oÊ: suitability falling within the 
. consultative process under Art. 217. (1) can- 
nöt and should. ‘not be resorted to, while dé~ 
„ddihg upon: the. Continuanes , ‘Gt atang. Addi- 
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tional Judges. Obviously the question can- 
not arise in‘ cases of non-appointments qua 
proposed appointees: at the time of their in- 
itial: recruitment, for such non-appointments 
are cases of non ‘sequitur. My conclusion 


thus completely obviates the dilemma ‘posed 


in the question. However, I shall be con- 
sidering this question on the assumption: that 
I am wrong in'my view that the test. of suit- 
ability is‘not attracted and should not be in- 
voked at the time -of deciding upon the con- 
tinuance of ‘the sitting -Additional Judges. 
The question - of primacy obviously has to be 
considered by keeping in mind the object op 
purpose of providing for such consultation 
which was explained by Dr. Ambedkar in 
the Constituent Assembly thus :— 
“There can be no difference ‘of opinion in 
the House that our judiciary must both be 
independent of the executive and must also 
be competent in itself. And the question: is 
how these two objects could be secured. There 
are two different ways in which this matter is 
governed in other countries ... (Here 
follows a reference to the practices obtaining 
in Great Britain and the United States)......... 
The Draft Article, therefore, steers a middle 
course. It does not make the President the 
supreme and the absolute authority in the 
matter of making appointments, It does not 
also import the influence of the Legislature. 
The provision in the article is that there 
should be consultation of persons, who are 
ex-hypothesi, well qualified to give proper 
advice in matters of this sort, and my judg- 
ment is that this sort of provision may be 
regarded as sufficient for the moment, | 
With regard to the question of the con- 
currence of ‘the Chief Justice, it seems to me 
that those who advocate that“ proposition 
seem to rely implicitly both on the impartia- 
lity of the Chief Justice and the soundness of 
his judgment. I personally feel no doubt 
that the Chief Justice is a’ very eminent per- 
son, But after all, the Chief Justice is a man 
with all the failings, all the sentiments and all 
the prejudices which we as common people 
have; and I think, to allow the Chief Justice 


‘practically a veto upon the appointment of 
judges is teally to transfer the authority to 
the Chief Justice which we are not prepared 
to vest in the President or the Government 
of the day. I therefore, think that, that is 
also a dangerous proposition.” |. 
“(Vide Constituent Assembly Debates: 
Vol. 8; page -258) (Emphasis supplied.) 
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In other words the object of. providing for 
such consultation clearly is that the same 
should act as a controlling or. limiting factor 
on the discretion vested in the President 
while performing his executive function of 
making-.appointment of High Court Judges 
and neither the President nor the Chief Jus- 
tice should have a power to veto a proposal. 
Further, this question will have also to be 
considered in the light of what this Court 
has. said about the almost binding character 
of the resultant advice flowing from the con- 
sultative process. In Sankalchand . Sheth’s 
case (1978-1 SCR 423 : AIR 1977 SC 2328) 
(supra). dealing with the efficacy of consulta- 
tion: with the Chief Justice of India under 
Art, 222 (1) Krishna Iyer, J. at p. 502 (of 
SCR) :: (at p. 2384 of AIR) of the report, 
observed ; 


“It must also be borne in mind that if the 
Government departs from the opinion of the 
Chief Justice of India it has to justify ifs 
action by giving cogent and convincing re- 
asons for the- same and, if challenged, to 
prove to the satisfaction of the Court that a 
case was made out for not accepting the ad- 
vice’ of the Chief Justice of India ... ... e 
Of course, the Chief Justice has no power of 
vèto, as Dr. Ambedkar explained in the Con- 
stituent Assembly.” 


In Samsher Singh’s case (1975) 1 SCR 814: 
(AIR, 1974 SC 2192) the Court was dealing 
with consultation with the High Court under 
Art. 234 read with Art. 235 and in that be- 


-half Krishna Iyer, J. at p. 873 (of SCR): (at 


p. 2228 of ATR) of the report has observed : 

. “In all. conceivable cases consultation with 
that highest dignitary of Indian justice will 
and should be accepted by the Government of 
India and the Court will have an opportunity 
to examine if any other extraneous circum- 
stances have entered into the verdict of the 
Minister, if he departs from the counsel 
given by ‘the Chief Justice of India. In prac- 
tice the last word in such a sensitive subject 


“must belong to the Chief Justice of India, the 
-Yejection of his advice being ordinarily re- 


garded as prompted by oblique considerations 
vitiating the order.” 


625. Keeping both the: above aspects in 
mind one has to consider the question of 
primacy and in order to consider the same it 


‘will be necessary to set out Art. 217 (1) meee 


runs thus : 


“217 0. Bvery. Judge of the High Court 
shall be appointed by the President by 
warrant under his -hand and seal after con- 
sultation with the Chief Justice of India, the 
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Governor of the State and, in the case of ap- 
pointment of a Judge other than the Chief 
Justice, the Chief Justice of the High Court, 
and shall hold office in the case of an Addi- 
tional or Acting Judge as provided in Arti- 
cle 224 and in any other case until he attains 
the age.of 62 years.” 

On the question as to whether any primacy 
is intended to be accorded to the views or 
advice that would be tendered by the Chief 
Justice of India during the consultative pro- 


‘cess over the views or advice of the other 


two consulting functionaries (Governor of the 
State and the Chief Justice of the High 
Court) or whether all the three consulting 
functionaries are of co-ordinate authority so 
as to accord equal efficacy to each one’s 
views or advice, the Article is clearly silent 
and simply becanse the expression ‘consulta- 
tion’ has been used, it does not mean that 
the President has absolute authority or dis- 
cretion in the matter because as explained by 
Dr. Ambedkar consultation has been provid- 
ed with the object of limiting the authority 
or discretion of the President. Question is 
whether when the three functionaries differ in 
their views or advice has not the President a 
choice to prefer the views or advice of one 
of the three? Counsel for contesting re- 
spondents contended that the President must 
have the right to make a choice as no one 
functionary has been given any primacy and 
in support Counsel strongly relied upon 
the fact that during the constituent assembly 
debates a specific amendment was moved by 
Mr. B. Pocker Sahib from Madras to the 
original Draft Art. 193 (1) (which was in 
identical terms as the present Article in so rar 
as is material) to the effect that every 
Judge should be appointed by the President 
“on the recommendation of the High Court 


concerned, after consultation with the Gover- 
nor of the State concerned and with the con- 
currence of the Chief Justice of India clearly 
seeking to give higher importance or status to 


the Chief Justice of India inthe matter (vide 
Constituent Assembly Debates 1949, Vol. VII 
page 658) but the said amendment was reject- 
ed and the Draft Article became the present 
Art, 217 (1). It was urged that the rejection 
of the amendment is a clear pointer indicat- 
ing that the Constituent Assembly wanted to 
give co-ordinate authority to each one of the 
three consulting functionaries and no pri- 
macy was intended to be given to the views 
or advice of any particular functionary. 


626. In the first place in the very nature 
of things it is difficult to accept the submis- 
sion that all the three consulting functionaries 
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under Art. 217 (1) must be regarded as of 
co-ordinate authorily for. the simple reasons 
that on aspects like capacity, character, merit, 
efficiency and fitness which converge on the 
suitability of the person proposed for ap- 
pointment the Governor of the State will be 
least informed and will have nothing to say 
whereas the Chief Justice of the High Court 
and Chief Justice of India, being best inform- 
2d, are well equipped to express their views 
and tender advice; further it is an accepted 
position which has been alluded to by the 
Law Commission in its 14th Report, that it 
is because of the financial aspect (salary and 
emoluments of a High Court Judge being 
charged on the Consolidated Fund of the 
State) and information about the antecedents, 
focal affiliations and like other matters, capa- 
dle of objective proof, concerning the pro- 
posed appointee which the State Executive 


‘would be possessing, that consultation with 


the Governor has been provided for. Itis, 
therefore, difficult to regard the Governor 
of the State as being of co-ordinate auth- 
Ority with the other two consulting function- 


aries especially on the aspect of suitability 


which is the primary thing in the matter of 
making appointment of High Court Judges. 
secondly, in my view, Mr. Pocker Saheb’s 
rejected amendment has nothing to do with 
the primacy question at all because it was 
concerned with the effort at complete exclu- 
sion of the executive interference in the mat- 
ter of appointment of the High Court Judges. 
if the amendment had been accepted the re- 
sult would have been that the appointment 
shall have been made with the initiation of 
the proposal by the Chief Justice of the High 
Court, the consultation with the State Exe- 
cutive being retained because of the finan- 
cial aspect and information regarding ante- 
cedents,.etc. and only upon the concurrence 
of the Chief Justice of India, which, in other 
words, means the Chief Justice of India 
would have had the power to veto any pro- 
posal. In my view, conferring a power of 
veto on the Chief Justice of India is entirely 
different from the primacy being given to 
his views or advice over and above the views 
or advice of the other consulting function- 
aries, as a limiting factor on the President’s 
discretion. Dr. Ambedkar also understood 
the proposed amendment of Mr. Pocker 
Sahib in this manner and pleaded for its re- 
jection on the ground that it sought to con- 
fer a power of veto on the Chief Justice of 
India which he thought was  uldesirable. 
The rejection of the amendment, therefore, 
thas no bearing whatsoever on-the question 
of primacy with which the Court is concern- 


ed at the moment. Thirdly, once it is rea- 


Lf 
e 


3 


1982 


lised that the scope and ambit of full and 
effective consultation requires that all the 
material facts. and records concerning the 
proposed candidate must be made available 
to both these- consulting functionaries by 
placing the same before each during the con- 
sultative process and that each consulting 
functionary must consider the same or iden- 
tical material and exchange each one’s views 
thereon with the other there is no merit left 
in the argument that the Chief Justice of the 
High Court has a closer opportunity to as- 
sess the suitability of the proposed appointee; 
surely it is not a case. of watching the de- 
meanour of a witness so as to put the assess- 
ment of the Chief Justice of the High Court 
on any higher footing. Having regard to 
these aspects, particularly the last one, one 
will have to consider whether any primacy 
could be and should be given to the views 
and advice tendered by the Chief Justice of 
India to the President in the matter of ap- 
pointing High Court Judges. I must confess 
that the Article does not expressly suggest 
that any primacy is to be accorded to bis 
advice during the consultative process under- 
taken in Art. 217 (1) but, in my view, the 
scheme of consultative process contemplated 
by that Article envisages consideration ‘of 
identical facts and materials bearing on the 
suitability of the candidate by both the con- 
sulting functionaries, namely, the Chief Jus- 
tice of the High Court and the Chief Justice 
of India, as also an exchange of their views 
on such material, and thereafter placing of 
the entire material together with each one’s 
views thereon and the tendering of the advice 
or final recommendation by the Chief Jus- 
tice of India to the President whose decision 
should be guided by such advice or final re- 
commendation so tendered. If such be the 
scheme envisaged by Art. 217 (1) — and I 
am of the opinion it does envisage such a 
scheme, then clearly by implication primacy 
is intended to be given to the advice that 
would be tendered by the Chief Justice of 
India to the President. In any event, I 
would suggest that evolving such a scheme 
regarding the consultative process under 
Art. 217 (1) would be in fitness of things as 
primacy shall have been given to the advice 
or final recommendation to be tendered by 
the Chief Justice of India who happens to 
occupy the highest constitutional position as 
the head of the Indian Judiciary. It may be 
noted that giving primacy to the advice of 
the Chief Justice of India in the matter of 


` * appointment of High Court Judges is not to 


give power to veto any proposal as was con- 
templated by Mr. Pocker Saheb’s amend- 


ment nor would ‘giving such primacy to his 
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advice mean that the Chief Justice of India 
would .be enjoying unfettered arbitrary 
powers, for, if his advice has proceeded on 
extraneous òr non-germane considerations 
the same‘shall be subject to the judicial 
review just as the President's final decision 
is so subject if he were to disregard the 
advice of the Chief Justice of India unless 
the same is justified for cogent and convinc- 
ing reasons. But the point I would like to 
emphasise is that construing Art. 217 (1) as 
envisaging the scheme of the nature indicat- 
ed above would go a long way. in preserving 
judicial independence rather than not ac- 
cording primacy to Chief Justice of India’s 
advice and permitting the President to act as 
an arbiter between the divergent views of 
the two high constitutional functionaries and 
leaving him to prefer the views of one to 
the other. 


627. Having considered the question of 
primacy as aforesaid, I would like to maks 
a couple of observations on the basis that 
the suitability test is required to be passed 
by the sitting Additional Judges over again 
at the time of deciding upon their continu- 
ance either as Additional Judges or as Per- 
manent Judges. The consultative process 
even on this occasion must be full, complete 
and effective as is the case with the consulta- 
tive process that is required to be gone 
through under Art. 222 (1) when the ques- 
tion of transfer of a Judge from one High 
Court to another High Court is considered. 
Further, the procedure to be followed at the 
time of undertaking such consultative pro- 
cess must also ensure fair play qua the con- 
cerned sitting Additional Judge. In other 
words, though the principle of natural jus- 
tice in its full vigour is not contemplated, the 
sitting Additional Judge should not receive 
a raw deal at the hands of the consulting 
functionaries and either one or the other or 
if ‘necessary both should hear him,. especial- 
ly if any adverse material is weighing in 
their minds against him, just as in the case 
under Art, 222 (1) the personal difficulties 
and other grounds of objections of the pro- 
posed transferee are considered by the von- 
sulting functionary. In other words, in my 
view the scope and ambit of the consultative 
process under Arts. 217 (1) and 222 (1) are 
and must be the same. 


628. I shall next deal with the question 
of short-term extensions which have been 
challenged by the petitioners as being direct- 
ly subversive of the independence of Judi- 
ciary and, therefore, not contemplated by 
the Constitution. The contestiag respon- 
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dents in that. respect have placed strong 
feliance.. upon. the provision contained in 
Art. 224. (1) to suggest. that: such short-term 
extensions are contemplated. and fall within 
the power conferred -upon ithe ; appointing 
authority under- that Article: It is true that 


Ait, 224 (1) confers: power on: the President: 


to appoint: duly qualified persons to be Addis 
tional Judges of a High Court: if: the pre- 
conditions: mentioned therein ‘exist “for such 
period not exceeding -two years as he -imay 
specify”. Relying on the phrase “for: such 
period not exceeding two-years as he may 
specify” occurring in the Article, =the : cons 
testing respondents have claimed that :that 
phrase only fixes the maximum period of 


two years at a time, that the -Article.: does 


not limit the discretion of the appointing au: 
thority in the matter of the period for which 
an Additional Judge can be appointed except 
in regard to the ceiling of two years and 
that the appointment can be for a shorter 
period which' period is not - justiciable and 
what has been urged is that the period must 
of necessity get’ correlated to the continued 
existence. of the: pre-conditions relating to the 
volume of work: for which the appointments 
are’ to be made. ‘Such a literal. construction 
is difficult to accept because no’ provision of 
the Constitution ‘can: be interpreted in a man- 
ner which will be in conflict with any of- the 
basic features of the Constitution and the 
cardinal principle of independence of-:Judi- 
ciary is one such. basic feature; ‘therefore, 
the construction to be put on the phrase in 
the Article must be: consistent with the said 
principle. It cannot be disputed that secu- 
rity of tenure’ ensures judicial independence 
and tenures for short-terms like three months, 
six months or nine months bring ‘in: insecu- 
rity directly ‘impinging on judicial - indepen- 
dence and'also:tend to'shake ‘the faith of the 
community in’ the administfation of justice 
and, therefore, would ‘'be ' unconstitutional. 
Moreover; granting short-term ‘extensions. for 
periods like three months, six months," or 
Hine months ‘pending inquiry into the com- 
plaints’ said-to have been - received against 


some of the sitting Additional: Judges, as has. 


Been admitted‘ by Shri Kankan in his counter- 
afidavit -on behalf: of the contesting respon- 
dents, would be clearly outside the contem- 
plation of the Constitution for no machinery 
having legal sanction behind it has been pro- 
vided for either in the Constitution or any 
other law authorising such inquiry or investi- 
gation into the: complaints’ against- sitting 
Additional Judges: and the practice of giving 
short-term extensions on such’ ground. must 
be deprecated and regarded as unconstitu~ 


tional. I have already held that' the suitabi- 


' S. P. Gupta and others ‘'v. Union of India and others 


ALR 
lity test is not attracted while’deciding upon 
the continuance of: the: ‘Sitting ` Additional 
Judges but assuming that it is required ` to 
be gone through the process must. be com- 
pleted well in advance of the date of ‘expiry 
of their initial term or if for any ‘reason it 
cannot- be so completed the concerned: ‘Addi« 
tional Judge: must be ‘given. extension: for at 
least one year... In this behalf I would again 
like to.refer to the constitutional ‘convention 
OF practice that has grown over the: years, 
notwithstanding the phrase. “for such period 
not exceeding two years’ as he may specify” 
occurring in Art. 224 (1), which is “to ap- 
point Additional Judges initially for a period 
of two years, which has come to be regard- 
ed as the ‘normal term’ and on ‘the expiry 
of this term to continue them for a further 
period of two years and'so on till they are 
confirmed: as Permanent. Judges, subject, of 
course, to the pre-conditions continuing to 
obtain in that High Court and it has been 
pointed out that Art. 224 (1) has been work- 
ed in that: manner over the years. In any 
case no extension for less than a year should 
ever be granted irrespective -of whether 
volume of work justifies it or not ‘simply 
with a' view to give ‘the’: Judge .concerned 
fixity ‘of tenure for that period. Further, it 
is extremely desirable | and' -necessary that 
orders granting extensions to sitting Addi- 
tional Judges- or making them permanent 
are issued and intimated to.‘ the concerned 
Judges and not merely to the Constitutional 
authorities as was suggested during the vaca- 
tion hearing, well in advance of the date of 
expiry of their term and: not at the eleventh 
hour keeping them on - tenter-hooks till the 
last moment. After all the sitting Additional 
Judges are high: Constitutional functionaries 
possessing- the- same position, powers and 
privileges as the Permanent Judges, and 
deserve due consideration and -respectful 
treatment ‘at ‘the hands of the appointing áu- 
thority: a 
629.. Apropos their, challenge to’ short- 
term extensions the, petitioners have contend- 
ed that Art, 216 of the Constitution casts a 
primary obligation upon the President man- 
datorily to provide adequate permanent 
strength to every High Court to cope with 


- its normal business -so as to ensure its dis- 


posal within reasonable time and to, review 
such .strength from time to time so that ar- 
rears do. not accumulate and justice to liti- 
gants isnot unduly delayed, while the power. 
to appoint Additional Judges under Art. 224 
(1) is only to meet, (a) temporary. increase 
in.the business of the High Court or (b) ar- 
rears of work theréin, ‘and thé complaint is 


1982 
that the appointing authority or the Union. 


Government has failed to discharge its mane. 
datory obligation under Art. 216 and „has. 
gone on appointing Additional Judges: even’ 
the: normal, 


business is there in almost every High Court. 


when a substantial increase: in 


justifying the reviewing of the permanent 
strength of those High Courts. The conten- 
tion has been. that the objective facts ob- 
taining in many High Courts unmistakably 
demonstrate that the increase of business 1s 
not of a temporary character but isa perma- 
nent increase every year and that the ar- 
rears have increased and accumulaied to an 
appreciably disturbing level .with no reason- 
able prospects of substantially reducing the 
same. over. a period of years and, therefore, 
the President cannot resort to Art. 224 (1) 
but has to increase the permanent strength 
by -making permanent appointments under 
Art, 217 read. with.Art. 216. In any case 


it is urged that Additional.Judges cannot be. 


appointed while keeping permanent post 
vacant: as is happening at present frequent- 
ly. The submission of the petitioners there- 
fore has been’ that in view of such reality, 
obtaining in various High: Courts the action 
on the part of the appointing authority in 
keeping a large number of sitting Additional 
Judges as Additional- Judges would be. arbi- 
trary and unconstitutional and clear case ex- 
ists for declaring them-to be deemed to have 
become permanent or for directing the Presi- 
dent to make them permanent by appropriate- 
. ly ‘increasing the permanent strength in the 
concerned High Courts and it will be within 
the powers. of this Court to pass appropriate 
orders or give necessary directions in this: be- 
half. In support of these submissions state- 
ments containing statistical materials pertain- 
ing to Bombay High Court and Delhi High 
Court were relied upon and onthe question of 
Courts’ power to grant appropriate reliefs re- 
liance was placed upon two decisions of this 
Court, namely, Shewpujanrai Indrasanrai:Ltd. 
v.'The Collector of Customs, 1959 SCR 821 
at pp. 840 and 841 : (AIR 1958 SC 845 at 
pp. 854, 855) and Y, Mahaboob Sheriff v. 
Mysore State Transport Authority, (1960) 2 
SCR 146 : (AIR 1960 SC 321). 


` 630. On the other hand, Counsel for the 
contesting respondents denied that the ap- 
pointing authority has failed to discharge its 
obligation to provide. adequate...- permanent 
strength in the High Courts. It was not dis- 
puted that the volume of work in almost 
-very High Court has increased -tremendously 
and heavy. arrears have accumulated: and are 
ever mounting but it is. pointed out that 
whenever any “Chief Justice. of any High 
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Court had asked for an increase either in the 
permanent strength or in the strength of Ad- 
ditional ‘Judges such request was always con- 
sidered and'responded to satisfactorily. On 
the question of liquidating arrears it has. been 
pointed out that the problem is not merely 
related to. the strength of either permanent or 
Additional Judges obtaining in High Court 


. but ‘depends on numerous other factors and 


several suggestions in the direction of finding 


‘a solution to that problem have been under 


active consideration of the Union Govern- 
ment. Counsel, -however, strenuously disput- 
ed that -in this area appertaining to executive 
function of the appointing authority and/or 
the Union Government this Court can grant 
relief by. way of declaring the sitting Addi- 
tional Judges to be deemed to have become 
permanent or by directing the President to 
make them permanent by appropriately in- 
creasing the permanent strength in the con- 
cerned High Courts as has been prayed for 
by the petitioners. 


631. On a consideration of two relevant 
Articles, namely, 216 and 224 (1) it seems 
to me quite clear that Art. 216 unquestion- 
ably casts a mandatory obligation on the 
President (appointing authority) to provide 
adequate strength of permanent Judges in 
every High Court to cope with and dispose 
of its normal business and further to review 
periodically: such permanent strength. ‘The 
word “shall” and the further words “such 
other Judges as. the President.may from time 
to time deem it necessary to appoint’ occur- 
ting in the Article are a clear -pointer in 
that direction. Article 224 (1) as. has been 
stated earlier, confers power on the President 
to appoint Additional Judges only to meet 
the situation arising from (a) temporary in- 
crease in the business of the High Court, or 
(b) arrears of work therein. In other words 
if the increase in the work or business of 
the High Court is not of a temporary char- 
acter but a permanent increase every yea? 
resort will have, to.be made to Art. 216 and 
not to Art. 224 (1). Further, I would also 
like to observe that ordinarily it will not be 
proper to appoint an Additional Judge in a 
High Court while keeping a permanent post 
vacant or unfilled. . But beyond making 
these observations which should guide the 
exercise of the power both under Art. 216 
and Art. 224 (1) by the appointing. authority 
I am satisfied that it will not be proper for 
this Court to give the.directions or reliefs 


‘sought by the petitioners for the reasons 


which I shall presently indicate. In .the first 
place it cannot be disputed that appointing 
Judges to a High Court either as permanent 
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Judges or Additional Judges is purely an 
executive function entrusted by the Consti- 
tution to the appointing authority and it will 
not be proper for this Court to usurp- that 
function to itself or issue any directions in 
that behalf unless forced by glaringly com- 
pelling circumstances. Secondly, no direc- 
tion or relief as sought is possible unless a 
full, complete and correct assessment about 
the requisite strengths of Permanent as well 
as Additional Judges of every High Court 
as on a particular date is made available to 
the Court. Thirdly such assessment about 
the requisite strengths for every High Court 
must depend on statistical data to be col- 
lected throwing light-on ‘normal business’, 
‘temporary increase’,-and ‘arrears of work’ 
in each High Court after fixing the rate of 
disposal per Judge per year. and defining 
what should be regarded as ‘main cases’, 
‘miscellaneous cases’ or ‘interlocutory . cases’ 
etc.; the norm in regard to such matters be- 
ing a variable criterion requiring refixation 
depending on facts, circumstances and situa- 
tion as and when they develop. It would, 
therefore, be extremely difficult for this 
Court to issue directions or grant reliefs of 
the nature sought by the petitioners. More- 
over, relief by way of declaring the sitting 
Additional Judges to be deemed to have be- 
come permanent is sought on the footing 
that the President should be deemed or taken 
to have done what he ought to have done 
in the circumstances of the case but it will 
be difficult to accept the position that when 
the President has appointed a duly qualified 
person as an Additional Judge for two years 
he should be deemed to have appointed him as 
the Permanent Judge under Art. 216. 
Though no particular Article is not referred 
to in the warrant of appointment reference 
in the warrant to the fact that the person 
has been appointed “an Additional Judge” 
and the mentioning of the short-period 
therein will clearly negative any intention on 
the part of the President to appoint him a 
permanent Judge, notwithstanding the duty 
having arisen in the circumstances of the 
case to make a permanent appointment. For 
these reasons I do not think that this Court 
should issue the directions or reliefs sought 
by the petitioners in this behalf and it is 
hoped that the observations made above will 
guide the future course of action of the ap- 
pointing authority. 


632. The next question on which a great 
deal of argument was advanced at the Bar 
by Counsel for the petitioners is whether 
before effecting a transfer of a Judge from 
one High Court to another his ‘consent’ to 
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such transfer should be obtained or not, that 
is to say, whether the words “with his con- 
sent” should be read into Art. 222 (1) of the 


Constitution or because a transfer involves 
a ‘fresh appointment’, Article 222 (1) runs 
thus ; 

“The President may, after consultation 


with the Chief Justice of India, transfer a 
Judge from one High Court to another.” 


It must be observed that this question was 
considered and decided by this Court in 
Sankalchand Sheth’s case . ((1978} 1 SCR 
423: AIR 1977 SC 2328) (supra) in the nega- 
tive by a majority of 3:2 but according to 
Counsel for the petitioners the majority view 
requires reconsideration and since these cases 
were heard by a larger Bench of seven 
Judges he addressed the Court elaborately 
on the point. Before dealing with the vari- 
ous aspects of the contention urged by the 


Counsel for the petitioners in this behalf it. 


will be desirable to set-out in brief the back- 
ground in which that question arose for 
consideration and in what manner the same 


was dealt with in that case both by the. 


Gujarat High Court at the initial stage and 
by this Court in appeal. During the last 
Emergency a mass transfer of Permanent 
Judges from one High Court to another was 
attempted in the name of national. integra- 
tion and in May, 1976 it had been proposed 
to transfer 56 Judges of the: various High 
Courts and as the first instalment 16 Judges, 
including Chief Justices, were in fact trans- 
ferred. Justice Sankalchand Sheth, one of 
the transferees, was shifted from Gujarat 
High Court to the High Court of Andhra 
Pradesh. He filed a writ petition in the 
Gujarat High Court against the Union of 
India and Chief Justice A. N. Ray challeng- 
ing the order of transfer as void and in- 
operative, inter alia on grounds of promis- 
sory estoppel, no effective consultation, and 
want of consent on his part which should be 
read into Art. 222 (1). The Union of India 
in its affidavit in reply supported the im- 
pugned order, inter alia, on the ground that 
the power of the President to transfer a Judge 
was absolute saveand except that he had to 
consult the Chief Justice of India and as this 
had been done the transfer was valid; that 
there was no question of promissory estop- 
pel and that no consent was required. No 
reasons were given for the transfer but the 
policy of transfer was justified on the ground 
of national integration. No affidavit in 
reply was filed by the Chief Justice of India 
who was the 2nd respondent to the petition. 
The matter was heard by a Full Bench of 
Gujarat High Coust which unanimously fo- 
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jected the petitioner’s plea of promissory 
estoppel. By a majority, consisting of Mehta 
and D. A. Desai, JJ. the Full Bench reject- 
ed the petitioner’s contention that ‘consent 
must be read into Art. .222 (1) and also the 


contention that as a transfer of a Judge in- 


volves fresh appointment such appointment 
could not be made without the Judge’s con- 
sent. A. D. Desai, J. however, in a minority 
view, upheld the petitioner’s contention- as 
regards ‘consent’ on both the grounds, that is 
to say, he held that ‘consent’ must be read 
into Art. 222 (1) and that since a transfer of 
a Judge involves a fresh appointment it ‘could 
only be done with the Judge’s consent. How- 
ever, all the three Judges unanimously held 
that the order of transfer was void as it had 
been made without the requisite consultation 
with the Chief Justice of India as contem- 
plated by Art. 222 (1) on its true interpreta- 
tion. Feeling aggrieved by this judgment of 
the Gujarat High Court the Union of: India 
preferred an appeal to this Court under Certi- 
ficate granted by the High Court, which was 
heard by a Constitution Bench of five Judges 
of. this Court.. On a statement being made 
by the learned Attorney-General for the 
Union of India to the effect that on the facts 
and circumstances of the case on record the 
then Government did not consider that there 
was any justification for transferring Justice 
Sheth from Gujarat High Court and pro- 
posed to transfer him back-to:.that High 
Court, Counsel for Justice Sheth stated that 
his client was prepared to withdraw his writ 
petition with the leave of the Court. Though 
the appeal got settled as above to the satis- 
faction of Justice Sheth, the Constitution 
Bench desired to consider important issues 
arising in the case which related to the aspect 
of judicial independence involved in transfer 
of High Court Judges and after hearing argu- 
ments from Counsel on either side delivered 
its judgment expressing its views on the issues 
involved. It may be stated that the plea of 
promissory estoppel was not pressed and was 
not considered by this Court. On the aspect 
of ‘consent’? of the Judge concerned qua Arti- 
cle 222 (1) the Bench was divided in «its opin- 
ion, the majority of the Court (Chandrachud, 
Krishna Iyer and Fazal Ali, JJ.) upon a con- 
sideration of the wording of the Article itself 
in the context of the scheme, other provisions 
and all relevant aspects held that as a matter 
of construction ‘consent’ could not be read 
into Art. 222 (1) and further that consent of 
the Judge who was transferred was not necese 
sary as transfer involved no fresh appoint- 
ment; the majority further held that the power 
to transfer could not be exercisedQby way of 


punishment but could be exercised only in 
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public interest and afler consultation with 
the Chief Justice of India and that public in- 
terest and consultation with the Chief Justice 
of India were sufficient safeguards against 
the abuse of power under Art. 222 (1) and 
with these built-in-safeguards it was un- 
necessary to read ‘consent’ in that; Article. 
Bhagwati, J. upheld both the contentions of 
the original petitioner, namely that as a mat- 
ter of construction ‘consent’ should be read 
into Art. 222 (1} and secondly consent of 
the concerned Judge who was transferred 
was necessary as a transfer involved a fresh 
appointment. Untwalia, J. held that although - 
consent could not be read into Art. 222 (1) 
as a matter of construction, such consent 
was necessary because the transfer of a 
Judge involved a fresh appointment. 


633. It may be stated that before arriv- 
ing at the aforesaid conclusions the Judges 
have expressed their considered views on 
several aspects concerning the power of 
transfer vested in the President under Arti- 
cle 222 (1} in the context of the concept of 
independence of judiciary to which a brief 
reference will be appropriate. In the first 
place all the Judges have emphasised the 
fact that the framers of our Constitution 
had taken the utmost pains to secure the. 
independence of the Judges of the Supreme 
Court and the High Courts and in that be- 
half several provisions in the Constitution 
were referred to —- a position which was not 
disputed by the Attorney-General for the 
Union of India. Further, all the Judges re- 
jected the claim made on behalf of the 
Union Government that the power conferred 
on the President under Art. 222 (1) was 
absolute or that if he were to “consult” the 
Chief Justice of India there was an, end of 
the matter and the order of transfer could 
not be questioned. The Court held that the 
power of transfer conferred on the President 
under Art. 222 (1) was subject to two built- 
in-safeguards: (i) that it must be exercised 
in public interest alone and not in order to 
punish a Judge or to make him toe the Gov- 
ernment line and (ii) that it must be exer- 
cised after full, complete and effective con- 
sultation with the Chief Justice of India; 
in other words an order of transfer would 
become a justiciable issue and be liable to 
be quashed or set aside if (a) it was not in 
public interest or (b) it was passed without 
full, complete and effective consultation or 
(c) if the opinion or advice of the Chief Jus- 
tice of India was ignored or brushed aside 
without cogent reasons. On the scope and 
efficacy of consultation contemplated under 
Art. 222 (1) two learned Judges Chandra- 
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chud, J. and Krishna Iyer, J, dealt with 
those aspects at some length and the.’ other 
learned Judges have substantially expressed 
their- agreement with their views on the 
point. The effect of the observations on the 
scope of consultation can- be briefly stated 
thus: Consultation with the Chief Justice is 
obligatory and a condition precedent to the 
exercise of that power by the President; such 
consultation must be a real, substantial and 
effective consultation and in order that it 
should be so, all relevant facts in support of 
the proposed action of transfer must be 
placed before the Chief Justice and all his 
doubts and queries’ must be adequately an- 
swered; fhe consultation casts ‘an obligation 
and a duty on the Chief Justice to elicit in- 
formation not merely from the President 
and the Judge concerned but from such 
quarters as he thinks fit on all relevant as- 
pects ‘bearing on the desirability, advisability 
and necessity of the proposed transfer in- 
cluding factors personal to the Judge con- 
cerned such as his health, extreme family 
factors involving dislocation etc. so as to 
leave him no grounds to complain of arbi- 
trariness or unfairplay. On the efficacy of 
the resultant advice tendered by, the Chief 
Justice, Krishna Iyer, J. observed at p. 502 
‘(of SCR): (at p. 2384 of AIR 1977 SC) o 

the Report thus: , 


“Secondly, although the opinion of- the 

Chief Justice of India may not be- binding 
on the Govertment it is entitled ‘to great 
weight and is normally to be accepted by the 
Government because the power ‘under Arti- 
cle 222 cannot be exercised whimsically or 
arbitrarily.” 
Again after quoting passage from the judg- 
ment in Chandramouleshwar’s case (1970).2 
SCR 666: (AIR. 1970 SC 370) and after re- 
ferring to his own judgment in Sanisher 
Singh’s case (AIR 1974 SC 2192) (supra) in 
which he struck the same chord, he observ- 
ed thus (at p. 2384): 1A 7 

“It must also. be borne in mind that if 
the Government departs from the opinion 
of the Chief Justice of India.it has to justify 
its action by giving cogent and. convincing 
reasons for the same and,-if challenged, to 
prove to the satisfaction of the Court that a 
case was made. out for not accepting the 
advice of the Chief Justice of India.” 

The learned Judge has further. gone on-to 
observe thus (at p. 2385): A & 

.. “The. dangers of arbitrary action or un- 
' Savoury exercise has been minimised by 
strait-jacketing of the power. of transfer. 
Likewise, the high legal risk of invalidation 


of the Presidential order made in the teeth 
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of the Chief Justice’s objection; runs ‘in an 
added institutional protection. For, it is 
reasonable for the Court, before ‘which a 
Judge’s transfer is: challenged, to take -a 
skeptic view and treat it as suspect‘ if the 
Chief Justices advice has been ignored.”’ 

634, It. may also ‘be stated that according 
to ‘Chandrachud, J. just as the safeguard of 
public interest kept’: transfers by way of 
punishment outside the purview of’ Art. 222 
(1) the safeguard of ‘efféctive consultationalso 
indicated that policy transfers on a whole- 
sale basis were also outside the scope ‘of that 


‘Article; As regards the ‘plea of national Jin-- 
‘tegration ori the basis’ of’ which the. transfers 


of 16 permanent: Judges were sought to -be 
justified, Chandrachud, J. expressed. the view 
that it- wás a moot point whether it would be 
necessary to transfer Judges from one High 
Court to- another in the interest: of nátional 
integration but since it was a policy ‘ matter 
the Court ‘was not concerned’ with jit: directly 
but suggested that considering the. great-in- 
convenience, ‘hardship and possibly: a` slup 
Which a transfer fron’ one High Court to 
another High Court involves, the better view 
would be to leave the Judges untouched and 
take other measures to achieve that: purpose, 
and further added that if at all on ‘mature 
and objective appraisal of'the situation it: was 
still felt that there should-be’a fair sprinkling 
in the High Court judiciary of ‘persons be- 
longing to’ other States}: that object ‘could be 
more easily and effectively attained by.imak- 
ing appointments of outsiders initially: but 
he categorically observed that the record of 
the case before the Court: did not. bear out 
the claim that any of the 16 High ‘Court 
Judges had been transferred in-order to fur- 
ther the cause‘of national integration and the 
true position was far from. it. On the ques- 
tion of non-consensual transfers being within 
the Article Krishna Iyer, J. summed up the 
position thus (at p. 2385: of AIR 1977 SC):. 

“Logamachy may confuse, philosophy may 
illumine, teleology may’ shed interpretative 
sheen. We have''considered the design, the 
source; the impact andthe engineering. as- 
pects of Article 222. At the end of. the 
journey we feel clearly that the power of 
non-consentaneous transfer does exist. Salu- 
tary safeguards to ensure judicial indepen- 
dence with concern for the All India char- 
acter of the superior Courts in the context of 
the paramount need of. national unity and 
integrity. and mindful of the advantages of 
inter-State cross-fertilization and avoidance 
of- provincial perviciousness were all in the 
calctilations of the framers of the Constitu- 
tion. A power is best felt by its aware pre- 
sence and rare exercises.” a ae 
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635. Counsel for the petitioners © princi- 
pally urged two grounds before us: which 


according: to him necessitate’ a reconsidera~. 
tion of the majority view “in “Sankalchand’ 
Sheth’s case (AIR 1977 SC 2328) about nor: 
consensual’ ‘transfers being within the purview 
of Art,’ 222° (1) which ‘I propose~to’ discuss 
one aftér the other. In ‘the first'' place ac- 
cording to’ Counsel :one of the: principal rea- 
sons why the majority felt that there was no 
iieed to read the ‘words “with his ` consent” 
iñto ‘Art. 222: (1) was- that the power to 
transfer thereunder could not be_ exercised 
by way of, punishing a High Court. Judge, 
which aspect was exclusively governed ' by 
Att., 218 read, with ‘Art. 124 (4) and (5), but 
bad to be, exercised only in public interest 
and after effective consultation with the 
Chief Justice of, India and that public intet- 
est and such consultation ` were sufficient 
safeguards against the abuse of power under 
that Article but the’ safeguard of public in- 
tetest so. as to prevent the exercise of the 
power by way of punishment will be found 
to be illusory if the examples of transfers 
tn public interest as have been given : by 
Chandrachud, J. in his judgment. are care- 
fully scrutinised; for, according to Counsel 
the illustrative cases of transfers in. public 
interest as given by. the learned Judge on 
analysis will be ‘found to involve misbeha- 
vious mentioned in Art. 124 (4) and tbere- 
fore in those illustrative: cases though, the 
_ transfers may appear to. be in public interest 
in one sense they would be really by way of 
punishment and as such there is a contradic- 
tion at the heart of the judgment: Reliance 
in. this behalf was placed on the following 
passage occurring in the judgmént' of 
Chandractind, J. at p, 446 (of SCR): ‘Gt 
p. 2341 of AIR): 


"Experience ‘shows that there are. ‘cases, 
though fortunately they are few and, far 
between, in which the exigencies of admin- 
Istration necessitate the transfer of a J udgé 
from. one High Court. to another. The facti- 


ous local atmosphere sometimes demands the 
of a Judge or’ Chief Justice from an- 
other High Court ‘and on the' rarest occasions 
which can be counted on the fingers of a 
hand 





» it becomes necessary to withdraw a 
Judge from a circle of favourites-and non- 
favourites, The voice of: compassion is 
heard depending upon - who articulates it. 
Though transfers in such cases are. pre- 


‘eminently in public interest, it will be impos- 
sible ‘to achieve that purpose if a Judge can- 


not be transferred ‘without his consent, His. 
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personal interest may lic in continuing in's 
Court where his private interest -will be serv- 
ed best, whereas, public interest thay fequite 
that his moorings ought to Be severed to act 
aś a reminder that “the | place of, Justice is 
It is pointed out. that ih the cases ‘thentioned 
above, if the veil of the language of judicial 
courtesy was lifted, it will appear clear that 
the power of ‘transfer that would be used 
would be to punish a Judge for : rmisbeha- 
viour, for which, as the judgment points out, 
action has to be taken orly under Art. 2i8 
read with Art. 124 (4) and (5). ‘For instance; 
atransfer brought about by “the factious local 
atmosphere” put in plain’: language means 
that a Judge or Chief Justice’“is failing to 
administer ‘justice impartially by favouring 
of disfavouring a faction; similarly, where a 
transfer is éffected in order “to. withdraw-a 
Judge from a circle of favourites and non- 
favourites” it would be a clear’ case of the 
Judge being guilty of gross. misbehaviour in 
clear violation of his judicial oath. It is, 
therefore, urged that though in such cases, 
the: transfers:may apparently be in public 
interest’ they are really by way, of | punish- 
ment and as such the safeguard -of ' public 
interest is of no avail. In «fact, according 
to Counsel transfers of .such Judges would 
run counter to public interest as these Judges 
should: not ‘be inflicted on other High Courts 
to vitiate the atmosphere there. Counsel fur- 
ther urged thatif regard be had. to the’ ordi- 
nary’ dictionary meaning ofthe word ‘punish- 
ment’ it is‘clear that punishment means: 
“pain, damage or loss inflicted” (without any 
retributive or judicial character) and in this 
sense every transfer of a High Court . Judge 
from one High Court to another without his 
consent: would amount to punishment since 
it inflicts:-on him personal ‘injury, loss or 


damage in the sense of ‘uprooting- him from 


his moorings, his being required to have two 
establishments, suffering a dislocation in 
family affairs, etc., apart from the slur in- 
volved in being so transferred. It is further 
pointed out that the main safeguard is of 
public interest and the safeguard of effective 
consultation is secondary arising out of and 
in furtherance of the main safeguard and as 
such if the principal safeguard: fails the se- 
condary safeguard, which is in - furtherance 
of it,: would also fail. If, therefore, both 
the: safeguards, the principal as well as. the 
secondary, become illusory and. if. punish- 
ment is involved in every: transfer without 
consent then one of the principal reasons 
suggested by. the majority for not reading 
consent into the Article must disappear and 
there would be the need to-read -‘consent’ — 
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into the Article so as to obviate the element 
of punishment. | 


636. It is difficult to accept the aforesaid 
line of argument as necessitating the recon- 
sideration of the majority view in  Sankal- 
chand Sheth’s case (AIR 
(supra) for the reasons which I shall pre- 
sently indicate. 


637. But before dealing with the conten- 
tion I would like tō observe that I am in 
agreement with Counsel for the petitioners 
that the illustrative cases given in the pas- 
sage quoted above are in substance where 
Judges could be said to be guilty of mis- 
behaviour falling under Art. 124 (4) and 
that their transfer to other High Courts, 
apart from being by way of punishment, 
would amount to doing great dis-service to 
public interest. In this context I would like 
to emphasize that the safeguard of public 
interest read into Art. 222 (1) is not intend- 
ed for protecting any black-sheep in the 
judiciary but for protecting the numerous 
honest, conscientious hard-working Judges 
and I have always been of the confirmed 
view that no corrupt or dishonest Judge, and 
nor a Judge, who contrary to his oath of 
office, indulges in any kind of favouritism 
while discharging his duties — who could 
be likened to a rotten egg, should be- tole- 
rated in the judicial basket and he deserves 
to be dealt with under Art. 218 read with 
Art. 124 (4) and (5) but not by transferring 
him to another High Court, for, such a 
transfer would be contrary to public inter- 
est. That is why I would reiterate that a 
transfer by way of punishment for misbeha- 
viour is clearly outside the purview of Arti- 
cle 222 (1) and similarly, any transfer with 
an oblique motive or for an oblique purpose, 
such as for not toeing the line of the Exe- 
cutive or for rendering decisions unpalatable 
to the Executive or for having for some rea- 
son or the other fallen from the grace of 
the Executive, would also be outside its pur- 
view and liable to be struck down, if oblique 
motive or purpose is established, 


638. Turning to the contention, it must, 
in the first place be pointed out that the 
mere fact that the illustrative cases of trans- 
fers given by Chandrachud, J. in his judg- 
ment as being in public interest are in sub- 
stance and reality cases of transfers by way 
of punishment does not mean that there can 
be no cases of transfers purely in public in- 
terest without any element of punishment 
being involved. Cases of transfers in public 
interest pure and simple without involving 
any element of punishment are conceivable 
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with the result that the safeguard of public 
interest dwelt at length in the judgment 
to be illusory or otiose. 
When Art. 222, as inserted anew by Draft- 
ing Committee in the Revised Draft Con- 
stitution prepared on Nov. 3, 1949, was dis- 
cussed in the Constituent Assembly on Nov. 
16, 1949. Dr. B. R. Ambedkar indicated 
the purpose of inserting the provision in the 
Revised Draft and gave at least two in- 
stances of transfers which would purely be 
in public interest. This is what he said: 


“The Drafting Committee felt that ‘siftce 
all the High Courts so far as the appoint- 
ment of Judges is concerned form now a 
Central subject it was desirable to treat all 
the Judges of the High Courts throughout 
India as forming one single cadre like the 
I. C. S. and that they should be liable to be 
transferred from one High Court to another. 
If such power was not reserved to the Cen- 
tre the administration of justice might be- 
come a very difficult matter. It might be 
necessary that one Judge may be transferred 
from one High Court to another in order 
to strengthen the High Court elsewhere by 
importing better talent which may not be 
locally available. Secondly, it might be 
desirable to import a new Chief Justice to 
a High Court because it might be desirable 
to have a man unaffected by local politics 
or local jealousies. We thought, therefore, 


that the power to transfer should be plac- 


ed in the hands of the Central Government. 


We also took into account the fact that 
this power of transfer of Judges from one 
High Court to another may be abused. A 
Provincial Government might like to transfer 
a particular Judge from its High Court be- 
cause that Judge had become very inconve- 
nient to the Provincial Government by the 
particular attitude that he had taken with - 
regard to certain: judicial matters or that he 
had made a nuisance of himself by giving 
decisions which the Provincial Government 
did not like. We have taken care that in 
effecting these transfers no such considera- 
tions ought to prevail. Transfers ought to 


take place only on the ground of conve- 
nience of general administration. Conse- 


quently, we have introduced a provision that 
such transfers shall take place in consulta- 
lion with the Chief Justice of India who can 
be trusted to advice the Government in a 
manner which is not affected by local os 
personal prejudices.” (vide: Constituent As- 
sembly Debates Vol. 11 p. 580). 
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It is thus clear that transfers under Art. 222 
(1) have to be made only in public interest 
the ground being convenience of the general. 
administration and the two instances. given. 
by Dr. Ambedkar (vide: the underlined por-: 
tion in first para) would clearly fall within 
the ambit ‘of this ground and such transfers, 
would be purely in public interest without 
any element of punishment being involved 
therein. Yet another instance of a transfer 
which could be said to be purely in public 
interest would be where the same is effected 
for remedying unsatisfactory working condi- 
tions obtaining in a High Court for reasons 
beyond the control of the Judge concerned 
and for which he is not responsible in any 
manner; similarly, if a particular Judge by 
reason. of his nature and temperament.is un- 
able to get along with the Chief Justice or 
any of his colleagues in a High Court his 
transfer would be in public interest and not 
by way of punishment in the sense in which 
that expression is to be understood in the 
context of the power to transfer under the 
Article. In such cases the power to transfer 
a Judge from one High Court to another 
without his consent would be appropriate 
and justified. Coming to the aspect of 
punishment put forward by Counsel for the 
petitioners it must be observed that when it 
is said that the power of transfer under 
Art. 222 (1) cannot be and should not be 
exercised by way of punishment what is in- 
tended to be conveyed is that the Judge con- 
cerned should not be transferred for mis- 
behaviour falling under Art, 124 (4) or with 
oblique motive or for oblique purpose .in- 
dicated above, which alone would be by way 
of punishment in the correct sense of that 
expression in the context of the power as 
contained in the Article and not that he 
should not be subjected to the kind of 
punishment which is inherent in the transfer. 
In my view, there is a clear distinction be- 
tween the punishment involved in making 
the transfer for misbehaviour or: out of 
oblique motive and the punishment which is 
inherent in-the order of transfer in the sense 
of infliction of personal injury, loss of 
damage arising out of his moorings being 
severed, he being required to have two estab- 
lishments or his suffering a dislocation in his 
family affairs, etc. Further, it is not as if 
this latter aspect of punishment which is in- 
herent in an order of transfer is being total- 
ly ignored before passing the order of trans- 
fer, for, precisely these very aspects con- 
cerning the Judge proposed to be transferred 
are required to be taken into consideration 
and given due weight by the Chief Justice 
of India during the consultative process 
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which ‘he is required to undertake for ob- 
serving the second safeguard of fuii and 
effective consultation. It is, therefore, aot 
possible to accept the contention that the 
two safeguards of public interest and effec- 
tive consultation subject to which the power 
of transfer is to be exercised are either illu- 
sory or unreal and if they afford real pro- 
tection to the Judge concerned against the . 
abuse of power as suggested in the majority 
view there would be no need to read consent 
into Art. 222 (1). 


639. The other ground which necessitates 
the reconsideration of the majority view, ac- 
cording to the Counsel for the petitioners, is 
that while rejecting the contention of the ori- 
ginal petitioner that a transfer of a Judge 
from one High Court to another involves 
“a fresh appointment” and, therefore, his 
consent to the transfer would be necessary, 
both Chandrachud, J. and Krishna Iyer, J.. 
have proceeded on the basis that the Gov- 
ernment of India Act 1935 did not contain 
any provision for the transfer of a Judge 
and contrasted S. 220 (2), Proviso (c) of 
that Act with Art. 217 (1) (c) of the Consti- 
tution and took the view while enacting the 
latter provision the framers of the Constitu- 
tion had made a distinction between ‘appoint- 
ment’ and ‘transfer’? by using these two ex- 
pressions in contradistinction with one an- 
other while providing that “the office of a 
Judge shall be vacated by his being appoint- 
ed by the President to be a Judge of the 
Supreme Court or his being transferred by 
the President to another High Court within 
the territory of India” (see: Art. 217 (1) (c)). 
In other words, by contrasting the provision 
contained in S. 220 (2), Proviso (c) of the 
Government of India Act 1935 with Arli- 
cle 217 (1) (c) of the Constitution both the 
learned Judges took the view that the ex- 
pression ‘appointment’ in the first part of 
the latter provision meant ‘fresh appoint- 
ment? while the expression ‘transfer’ used in 
the latter part did not mean fresh appoint- 
ment and for taking such a view and that 
the two expressions had not been inter- 
changeably used reliance was placed on the 
supposed absence of any provision for a 
transfer of a Judge in the Government of 
India Act, 1935. But Counsel has submitted 
that Government of India Act, 1935 did con- 
tain a provision for the transfer of a Judge 
and in that behalf reliance was placed upon 
the fact that Proviso (c) to S. 220 (2) was 
introduced with retrospective effect from 
April 1, 1937 by Sec. 2 of the India (Mis- 
cellaneous Provisions} Act, 1944 enacted by 
the British Parliament and it was pointed 
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the word ‘appointment’, the Marginal Note 
öf S. 2 ran.thus: “Judges:to vacate office.on 
transfét”-and even during the discussion ‘that 
Gok place’ on -the Bill, Earl-of .Munster ad- 


dfessing the House of Lords and the Secre- 


taty of State for India Mr. Amery addressing 


the House of Commons while explaining the: 


provision that was being insetted ‘ with re- 
trospective éfféct’ stated that the said provi- 
sion was being’ made ‘providing ‘for vacating 
the office of a Judge on his transfer to an- 
other High Court or to the Federal Court. 
In other words, what has been urged’ :by 
counsel. for the petitioners‘is that the Mar- 
ginal Note to S. 2' of the India (Miscellane- 
ous Provisions) Act, 1944 as well as the de- 
bates in the House of Lords and House of 
Commons clearly indicate. that’ Proviso (c) 
which: was added with retrospective effect to 
$. 220 (2) of the Government of India Act, 
1935 really ‘dealt with transfer of a High 
Court Judge when he was either appointed to 
another High Court or to the Federal Court 
that is to say, the expression ‘appointment 
has been used’ really to connote a transfer, 
suggesting’ an interchangeable use of the two 
expressions by the British Parliament and, 
therefore, the basis adopted by the learned 
Judges for drawing a distinction between ‘ap- 
pointment’ and ‘transfer’ would disappear and, 
therefore, “thé concltsion- artived at would 
not be cofrect.. Counsel 'fairly stated that 
Reports of British Parliamentary Proceedings 
compiled by Hansard were not available to 
him when Sankalchand Sketh’s case (AIR 
1977 SC ‘2328) (supra)’ was argued by him 
before this Court but have since been made 
available now and he was making’ his submis- 
sion beforé us. ‘There may be some force in 
the submission but in my view thë submis- 
sion is not adequate to necessitate a re- 
consideration: of ‘the majority view for two 
réasons. In ‘the first place the assumed: basis 
(which is now found to be ‘wrong) for 
making the distinction between’ ‘appointment’ 
and ‘transfer’ in. Art. 217 (1) (c) was merely 
used for refuting an argument of the original 
petitioner that since in S. 220 (2); Proviso (c) 
of the Government of India Act, 1935 ap- 


pointments to Federal Court were clubbed . 


with the appointments “to another High 
Court” and’ since the Judge’s consent was 
necessary in both the cases the Court should 
read the corresponding provision of the Con- 
stitution in Aft. 217 (1) (c) to mean that a 
process of the transfer of a Judge from one 
High Court to another involves a fresh ap- 
pointment ‘and in that connection it was said 
‘that the Government of India Act, 1935 did 


not contain any provision for a transfer of 


S. P. Gupta and‘others v. Union of India and others 
out that though the actual Proviso (c) used: 


consultation, 
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a Judge. Secondly, apart from that Teason, 
several other.reasons have been indicated in 
the judgment why a transfer of a Judge does 
not: involve. a fresh appointment, such as 
non-issuance of a fresh warrant of appoint- 


ment, no ‘consultation as contemplated under 


Att: 217 taking place but only of the kind: 
contemplated: by Art. 222 (1), etc. The first 
reason does smack .of formality but the se 
cond cannot be regarded as unsubstantial, fop 
the nature of the two consultations is 
different and the fact that only that kind of 
consultation contemplated under Art. 222 (1) 
takes place. emphasises‘ the position that it -is 
nota fresh appointment. In view of this 
position the.second ground on.which the res 
consideration of the majority view -is sought 
is of no avail. ; ; oa 
640. Having regard to the- aforesaid dig. 
cussion, in my view, no'case could be. said 
to have ‘been made ‘out‘for reconsidering the 
decision of the majority in Sankalchand 
Sheth’s case (supra), according to which ‘none 
consensual transfers are within the purview 
of Art. 222 (1). The ‘other’ submissions in 
support of the contention : that- ‘consent’ 
should be read into that Article as a matter 
of construction or that consent of the’ con- 
cerned Judge is necessary asa transfer in- 
volves fresh appointment, -which were re: 


- iterated in brief before us, have all been dealt 


with and answered by: the learned Judges who - 
pronounced the majority view in Sankalchand 
Sheth’s case (supra). I am, therefore; in 
agreement with the majority view that non- 
consensual transfers are within the purview 
of Art, 222 (1). C . po o 


641. Before parting with the decision. in 
Sankalchand Sheth’s case .(1978-1 SCR 423 : 
AIR 1977 SC 2328) (supra) I would like to 
refer to -certain observations made. by 
Chandrachud, J. in connection with policy 
transfers, as I feel. that,.-they need some 
clarification and apropos those observations I 
would like to deal with and make my ob- 
servations with regard -to the two policies 
which appear to have been accepted in prin- 
ciple, though not fully formulated and 
formally declared by the Union Government 
in connection with the transfer of- High 
Court Judges. In Sankalchand Sheth’s case 
(supra) a view has-been expressed by Chandra- 
chud, J. that the safeguard of. effective con- 
sulfation suggests that policy transfers on 
wholesale basis are outside the purview of 
Art. 222 (1) and in this behalf the pertinent 
observations made by him are as follows: 


“Thus, deliberation is the quintessence off 
What implies that each in» | 


ay 
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dividual case must be considered separately 
on the basis of its own facts. Policy trans- 
fers on “a: wholesale basis which leave’ no 
scope for considering the facts of each parti- 
cular case and which are influenced :by .one 
sided governmental considerations : are ont- 
side the contemplation of our Constitution.” 

{vide p. 454 (of SCR): (at p. 2347 of AIR}). 
The last sentence. in these observations:. is 
likely to create a wrong impression: that. if 
large number of transfers are made pursuant 
to a general policy ‘these .would be outside 
the purview of Art, 222 (1) of the Constitu- 
tion but that is not what is really intended to 
be conveyed. The emphasis clearly is on 
wholesale transfers without considering each 
individual case on its.own merits being out~ 
side the purview of. Art.. 222 (1) and more 
so when such wholesale or mass transfers are 
influenced by one-sided governmental con- 
siderations which would be outside the pur- 
view of the Article. In other words, it is 
clear that even if a, transfer is effected pur- 
suant to a general policy adopted by the Gov- 
ernment the same must satisfy requirements 
of Art. 222 (1), that is to say, it must be’ in 


public interest and made after: full and effec-_ 


tive consultation. Ordinarily no ‘general 
policy will be adopted unless it clearly’ serves 
some public interest and hence when a trans- 
fer is stated to be pursuant to such general 
policy it will be a difficult task for the Judge 


concerned to establish that it has been made 


for extraneous considerations but all the same 
a transfer based on‘a general policy’ will have 
to satisfy the requirements of Art. 222 (1) and 
if extraneous considerations are established 
the same Will have to be struck down, 


642.: In this context I` would like to refer 
to one aspect which was debated at the Bar, 
whether before any such general policy is 
‘adopted by the-Government any consultation 
with the ‘Chief .Justice of India is necessary 
or questions of policy are exclusively to be 


‘decided by the Government? It is true that 
Art. 222 (1) merely refers to consultation of 
‘the Chief Justice of India on specific indivi« 


dual proposals for transfer'as and when these 
are made and nothing is mentioned therein as 
regards ‘consultation with him on points such 
as whether and if so what policy or policies 
should be adopted for effecting transfer of 
Judges from one High Court to another: . It 
is also true that ordinarily policy matters 
would be decided upon by the Government. 
But propriety requires and perhaps smooth 


‘working thereof may necessitate consultation 


with the Chief Justice who’ is the highest ad- 
ministrative head of the country’s Judiciary 
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especially as the policy of policies to be 


adopted are in relation to transfer of High 
Court Judges. ` ‘Bui,’ as stated earlier, even 
after-'a general policy in the matter of trans- 
fers. of ‘High Court Judges is framed and 


-adopted : whenever ‘a transfer is to be made 
im -pursuance of such- policy. the proposal, 


before it culminates into an order, will have 
to satisfy the oa ‘of Art. 222 (1). 


643. Coming to the two policies which the 
Union of India seems to have accepted in 
principle though not fully formulated by 
fixing the mechanism or modality of proce-. 
dure, it may be stated that one such policy 
is, to have one-third of ‘the Puisne Judges in 
a High Court from outside the State — a 
policy which has been referred to in the Cir- 
cular dated March 18, 1981 and the other is 
the . policy to. have Chief Justices of all the 
High Courts’ from’ outside — a policy that 
became the subject-matter of debate in Shri 
K. B, N. Singh’s case. Without going into 
the merits or demerits of either of them and 
without going into the question whether there 
are proper or justifiable grounds for adopting 
either of them, that is.to say, whether either 


of them serves any public interest or not, I 


would like to deal with a couple of aspècts 
touching these policies which I feel it is neces- 
sary to clarify at this stage. It was suggested 
at one stage during the arguments that in- 
dividual selective. transfers are- prone to be 
punitive in character but once a general 
policy, is, adopted there wil be no scope for 
Taising a contention that the transfer made 
in pursuance thereof is a punitive transfer. 
In fact, the argument went to the length of 
equating individual selective transfers with 
punitive transfers and policy transfers as 
being always above board. Such an extreme 
contention ‘is difficult to accept. It will not 
‘be correct to say that a policy transfer, that 
is to say, a transfer based on or made in 


pursuance of a general ‘policy - would neces- 


sarily be non-punitive in character nor would 
it be correct to say that every ‘selective trans- 
fer is necessarily punitive. Taking the policy 
of having one-third Puisne Judges in a High 
Court from’ outside, it will be clear that in 
the absence of any mechanism or modality 
of procedure giving guidelines as to how that 
one-third complement will be chosen for im- 


‘plementing it, such a policy would ‘obviously 


be’ fraught with the danger or vice of dis- 
crimination; further, if a- vacancy arises in 
that complement of that High Court then 
filling it up in the absence of proper guide- 
lines would again be arbitrary. Similarly, 
even the policy of having the Chief Justices 


‘of all the High Courts from outside stands 
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the risk of being abused by the Executive in 
the absence of proper guidelines being pro- 
vided in the matter of regulating which Chief 
Justice shall be posted in what particular 
High Court; this assumes significance in 
federal polity like curs. It is thus clear that 
a policy transfer without fixing the requisite 
mechanism or modality of procedure which 
ensures complete insulation against the Ex” 
ecutive interference could be a punitive 
transfer in the sense of having been effected 
with some oblique motive.’ Even with proper 
mechanism or modality of procedure a trans- 
fer can be made for éxtraneous considerations 
and will be liable to be struck down if it is 
so established. But admittedly no mechanism 
or modality of procedure of any kind has 
been fixed or decided upon so far and, there- 
fore, how can it be asserted that every policy 
transfer made in pursuance of either of these 
two policies would necessarily be above 
board? In other words, merely adopting a 
general policy, which is or may be broadly 
supportable for reasons of public interest, 
would not be sufficient to insulate transfers 
of High Court Judges against Executive inter- 
ference unless adequate mechanism or moda- 
lity of procedure in that behalf is also fixed 
and followed in practice, Conversely, a selec- 
tive transfer in an appropriate case for strictly 
Objective reasons and in public interest of 
general administration could be non-punitive. 
In other words, each case of transfer, whe- 
ther based on a policy or a selective transfer, 
will have to be judged on the facts and cir- 
cumstances of its own for deciding whether 
it is punitive in character in the sense of 
having been effected with some oblique 
motive or not. 

644. Coming to the impugned Circular 
letter dated March 13, 1981 it is clear that 
the petitioners on the one hand and the cons 
testing respondents on the other are at great 
variance with each other on the true nature, 
content and effect thereof; whereas according 
to the petitioners the Circular: letter seeks to 
effect, in substance and reality, a mass trans» 
fer of sitting Additional Judges as also of the 
proposed appointees based on a policy decis 
sion unilaterally taken by the Law Minister 
and/or the Union Government and in that 
behalf seeks to obtain their consent under 
threat, coercion and duress, according to the 
contesting respondents no such transfers ara 
intended at all but the Circular letter merely 
seeks to obtain consent from sitting Addi- 
tional Judges for their appointment as Per- 
manent Judges of other High Courts on the 
expiry of their initial term or extended term 
and consent from the proposed appointees 
for their initial or first appointment to High 
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Courts other than their home-State High 


Courts and the action proposed to be taken 
thereunder is for the purposes of Art. 217 of 
the Constitution and no threat, coercion of 
duress is involved in obtaining such consent. 
The impugned Circular letter has already 
been set out verbatim at the commencement 
of this judgment and a -careful analvsis of the 
contents thereof brings out the following 
seven aspects very clearly: In the first place 


the action proposed in para 2 thereof (of obs 
taining consent) is being taken with a view 
to implement a policy suggested by several 
bodies and forums “to have one-third of the 
Judges of a High Court, as far as possible, 
from outside the State in which that High 
Court is situated” for “furthering national 
integration and combating narrow parochial 
tendencies bred by caste, kinship and other 
local links and affiliation”; secondly, the letter 


records that as no start could somehow ba 
made in the past in that direction -the feeling 
was strong, growing and justified that some 
effective steps should be taken very early in 
that behalf; thirdly, para 2, which specifies 
the action to be taken, is in two parts: (i) in 
relation to sitting Additional Judges in all 
the States of India (except North-eastern 
States), it seeks to obtain their consent “to be 
appointed” as Permanent Judges to High 
Courts in States other than their own and (ii) 
in relation to the proposed appointees (either 


from the Bar or services) for initial appoints- 


ment (either as Additional or Permanent 
Judges) it seeks to obtain their consent for 
being “appointed to” in any other High 
Court in the country (meaning other than 
their home-State High Court); fourthly, in 
this behalf it also seeks from them their 
choice by naming three High Courts in orden 
of preference to which they would prefer to 
go; fifthly, the sitting Additional Judges and 
the proposed appointees from whom such 
consent and preferences are sought are to ba 
told clearly that furnishing of the consent 
or the indication of a preference does not 


‘imply any commitment on the part of the 
Government either in regard to their appoint», 


ment or to accommodation in accordance 
with the preferences given; sixthly, the letter 
strikes a note of urgency and requests the ad- 
dressees thereof to initiate action very early 
and after obtaining the written consent and 
preferences from the persons concerned ta 
forward the same to the Law Minister within 
a fortnight of the receipt of the letter; lastly, 
the Circular letter has been addressed by tha 
Law Minister to the Governor of Punjab and 
all Chief Ministers of the States (except 
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North-eastern States) requesting them to .ob- 
tain such consent and preferences from all] 
Additional Judges as well as the proposed ap- 
pointees, with merely a copy of the letter 
being sent to each of the Chief Justices of the 
concerned High Courts. 


645. Counsel for the contesting respon- 
dents pointed out that when an Additional 
Judge is appointed under Art. 224 (1) his 
tenure is fixed by the warrant of his appoint- 
ment and on the expiry of the period men- 
tioned in the warrant he ceases to be a Judge 
of the High Court and he has no vested 
right either to be continued or to be mada 
permanent and in either extending him for a 
further term as an Additional Judge or 1n 
making him permanent in the vacancy of a 
permanent post, a fresh appointment is in: 
volved by issuance of a fresh warrant under 
Art. 217 (1) and as such there is no question 
of any transfer being. involved in such a case, 
while in the case of a proposed appointes 
(either from the Bar or services) when he is 
being initially appointed obviously there is no 
question of any transfer in his case either 
and it is from such persons that consent is 
being sought under para 2 of the Circular 
letier and the same is for ‘a fresh appoint- 
ment’? in the case of the former and ‘an in- 
itial appointment’ in the case of the latter 
under Art. 217 (1) of the Constitution, Coun. 
sel further pointed out that para 2 of the 
Circular letter uses the expression “to be ap- 
pointed” in the case of sitting Additional 
Judges as also in the case of proposed appoin- 
tees and the word “transfer” has not been 
used at all and as such counsel contended that 
the Circular letter does not deal with the 


‘topic of transfer of Judges at all. Reliance 


in this behalf is also placed on the Law 
Minister’s: statement in Parliament made on 
16th April, -1981 in response to the Calling 
Attention Motion by Shri Rashid Masood 
and other M. Ps. and the answers given by 
him to the questions put to him by several 
Members during the discussion that followed. 
wherein he clarified: the position that con- 
sent from sitting Additional Judges was 
sought under the Circular letter for their 
fresh appointments under Art. 217 and not 
for their transfers and Art. 222 was not at- 
tracted at all. It was further contended that 
para 3 of the Circular letter merely clarified 
the legal and constitutional position that ob- 


tained even before the sending of the letter 


that there will be no commitment on the part 


-of the Government either in regard to the 
appointment or in regard to the accommoda- 
_ fton in accordance with preference given and 


ithat such clarification of the legal position 
was necessary lest a wrong impression was 


S. P. Gupta and others v. Union of India and others 


S.C. 415 


created that furnishing of consent or indica- 
tion of preference would imply such a com- 
mitment as also to avoid any legal arguments 
based on the theory of promissory estoppel 
and no threat, coercion or duress could be 
inferred from the contents of para 3 of the 
Circular letter. The question is whether this 
is the true nature and effect of the Circular 
letter. 


646. It is true that according to its dic- 
tionary meaning the word ‘transfer’ means 
‘removal from one place or position to an- 
other’, but it is not such physical shifting of 
a person from one place to another with 
which the Court is concerned in the case; 
the Court is concerned with the concept of 
transfer contemplated in Art. 222(1) of the 
Constitution which says: “The President may, 
after consultation with the Chief Justice of 
India, transfer a Judge from one High Court 
to another High Court”. This clearly refers 
to the transfer of a person, who is already a 
Judge of a High Court. As stated earlier, 
para 2 of the Circular letter refers to two 
categories of persons, namely, sitting Addi- 
tional Judges and the proposed appointees 


(either from the Bar or services) and it. would 


‘be clear that inthe case of the latter who are 
being initially appointed Judges, either as Ad- 
ditional or Permanent, to some High Court 
there would be no question of any transfer 


.in their case as contemplated in Art. 222 (1). 
It is difficult to accept the petitioners conten- 


tion that in regard ‘to these proposed appoin- 
tees recommended for their initial appoint- 
ment the Circular letter seeks to obtain their 
consent for their transfer, though in being 
appointed to other High Courts they would 
within the dictionary meaning of that expres- 
sion: be shifted and perhaps uprooted from 
their usual place of work, namely, their home- 
State High Courts. The question really is 
whether in the case of the former category, 
namely, sitting Additional Judges whose con» 
sent is sought for ‘being appointed’ to High 
Courts other than their own High Courts a 
transfer is involved and whether the Circular 
letter in substance and reality effects their 
transfers as contended by the petitioners. In 
‘the earlier part of this judgment it has been 
pointed out that a valid classification subsists 
between proposed appointees who are being 
recommended for their initial appointments 
and sitting Additional Judges whose initial or 
extended term is about to expire. In the case 
of the former they have no right to be con- 
sidered for the post of a High Court Judge 
nor have they, even after being recommended 


:on completion of the consultative process by 


the three constitutional functionaries men- 
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tioned in’ Art, 217 (1),-any right to be ap- 
pointed and, therefore, have’ no’ remedy 
against their non-appointment but in the case 
of the latter the position is entirely different. 
It is’ true that under’ Art. 224 (1) read with 
Art. 217 (1) the tenure of an Additional Judge 
fixed’ by his warrant of appoiiiiment comes 
toan end at the expiry of the- period ° ‘mena 
tioned in the warrant and he ceases to ‘bé'.a 
Judge of the High Court, but for reasons 
already discussed. in the earlier part of -this 
judgment he has a legitimate expectancy and 
an enforceable right not to be dropped 
illegally or at the whim or caprice of the ap- 
pointing authority but to be ‘considered - for 
being continiied as Additional Judge: or made 
permanent in that High Court: The conven- 
tion or practice and the undertaking taken 
from the member: of the Bar -at the time of 
his initial appointmént make it- clear that he 
has’ such ‘enforceable right to be considered 
for: being continued or made ‘permanent in 
that: véry High Court. That is how -Art::224 
(1) has all along been understood: and work- 
ed. He is“not in the same position as a.pro- 
posed candidate for initial appointment. . In 
Substance and reality in extending his: term 
or making him permanent in that High Court 
no “fresh appointment” is‘ involvéd, except 
for the formality of issuing a fresh warrant 
of appointment: and taking a fresh oath. Tf 
in‘ the case of such sitting Additional Judge 
his consent is sought :for being: ‘appointed to’ 
another High Court it is virtually and in sub- 
stance seeking his consent for. his transfer 
from. his own High Court to: another High 
Court ‘falling within the ‘concept of transfer. 
contemplated in- Art. 222 (1). It is true tbat 
para’ 2 of the Circular letter uses the expres- 
sion “to be appointed”. but. it.is not . the 
nomenclature or label used thati would be 
decisive ‘of the: matter but one has to ‘look to 
the substance and: looked at ‘the Circular from 
this angle it is clear that in so far as sitting 
Additional Judges are concerned their con- 
sent is- sought- for transferring them from 
their‘own:High Court to other High Courts 
and ‘the ‘attempt: in substance -is to transfer 
them under the guise ‘of ‘making.’ fresh ap- 
pointnient on the expiry of : their initial’ ~or 
‘extended term: ‘Further, ‘considered. in the 
light ‘of the ‘historical background, there ap- 
peats to be some force in: the- petitioners’ 
contention that’ the Circular letter is another 
attempt on the part of the Union Government 
this time to effect mass transfers of -sitting 
Additional Judges, the previous atiempt to 
‘effect -mass transfers of: Permanent Judges 
during the last: ‘Emergency’ having failed; (One 
such transfer was ‘successfully challenged atid 


all the transferred J iidges, except those who 
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‘that even Members of Parliament regarded 
‘the Circular letter'as dealing: with the topic 
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were unwilling, were repatriated to their own 
High Courts.) This Courtin Sankalchand 
Sheth’s case (AIR 1977 SC 2328): (supra) has 
laid' down the safeguard. of public interest 
and the stringent condition of full and effec- 
tive consultation with.the Chief, Justice of 
India which are required,to be observed be- 
fore the power of: transfer under Art. 222 (1) 
can be exercised and. the: Circular letter ap- 
pears -to be an attempt. to circumvent the gafe- 
guard and the stringent condition by resort- 
ing :to transfers of. sitting. Additional Judges 
under the garb of, ‚making, fresh appointments 
on the. expiry of, their initial . or extended 
term. a ae 

‘ 647. Reliance on the Law Minister’s state- 
ment madè in Parliament:on 16th April, 1981 
Clarifying ‘thé position ‘that: consent from 
sitting Additional Judges is. being. sought 
under the‘ Circular. letter for their fresh ‘ap- 
pointment’: and’ not for their transfers and 
the Art. 222 ‘was‘not attracted at all will. be 
of no avail in view of the conclusion reached 


above that it is not a case of fresh appoint- 


ment but in substance their consent is being 
sought' for ` their’ transfer. This. apart, the 
fact that the Circular letter was intended to 
effect transfers of sitting Additional Judges 
becomes amply clear. from what transpired 
during the ‘debate that followed the Calling 
Attention Motion of Shri'Rashid- Masood and 
other M. Ps. and particularly from admissions 
thade by the Law Minister himself under -stress 


‘of’ questions in the nature of. cross-examina= 


tion put to him by Members of Parliament. 


Tt will be pertinent tö mention that: the sub- 


ject matter ‘of the Calling Attention Motion 


moved by Shri Rashid. Masood and other - 


Members asia matter of urgent public im- 
portance is captioned in the relevant’ pro- 
ceedings of Lok Sabha Debates ‘as “Circular 
letter to- Chief Ministérs of States about the 
consent from- Additional Judges for transfer 
This clearly suggests 


of obtaining ‘consent from sitting Additional 
Judges: for their transfer from their own 


High "Courts to other High Courts “but 


apart: from what several Members of Parlia- 
ment felt about it; even the Law Minister, 
while asserting that the Circular letter -dealt 
‘with the subject of fresh- appointments | of 
sitting Additional Judges on the expiry of 
their initial term or extended term and not 
their: transfer and the ‘consent thereunder was 


merely sought for aking ‘their fresh appoint. | 


ments under Art. 217" (1), ‘explained the 
genesis and ‘reasons. which prompted him to 
issue © the Circular and ‘in'that- behalf stated 
that the various complaints” were” pouring'-in 


Yy 


“H 
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about prejudiced attitudes bred by kinship 
and other local links and affiliations etc., 
that political links had also been mentioned 
in certain cases and various State authorities 
had expressed their reservations about the 
continuance of some Additional J udges and 
it was felt that in some cases of this kind 
if Additional Judges could be made per- 
manent in other High Courts there could be 
no valid objections to such appointments as 
their service would then be outside the local 
setting in which they had the roots. Such a 
statement on the part of the Law Minister 
by way of explaining the genesis and reasons 
for the issuance of the Circular letter un- 
doubtedly lends considerable force and sup- 
port to the petitioners’ contention that 
‘furthering national integration and combat- 
ting parochial trends’ is merely a garb used 
and the real intention is to transfer such 
sitting Additional Judges who. have become 
unpalatable to the State authorities because 
of alleged political links obviously not to 
their liking; or whom the concerned State 


- authorities have come to regard as black-sheep 


from their point of view. At one stage 
during the debate when the facts, that the 
Law Commission in its 80th Report had made 
a distinction between initial appointees and 
the sitting Additional Judges in the context 
of their recommendation of having one third 
of the Judges of the High Court from out- 
side and that it had suggested that their re- 
commendation should be implemented in the 
case of the former, were brought to the 
notice of Law Minister this is how the Law 
Minister reacted : 


“May be that according to him (Hon’ble 
Member who brought the aforesaid facts to 
his notice) the Additional Judges would not 


>< come within the purview of the initial ap- 


pointment. When I would put it in a dif- 
ferent form. I have given the reason as to 
why we have to ask for the Additional Judges 
(consent) also. Yhings being what they are. 
{ would like to ask the Hon’ble Member, 
when complaints come where it is not pos- 
gible to convincingly prove, then, what 
should be done with such Additional Judges? 
Are they to be dropped? I take a safer ap- 
proach, namely, if they are appointed else- 
where, then this allegation which persists 
could be avoided.” 


This statement clearly suggests that in regard 
to sitting Additional Judges against whom 


Pics complaints are received but it is net possible 


; A 


to convincingly prove them the Law Minister 
clearly contemplated the shifting of such 
Judges elsewhere so as to avoid allegations 
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being persisted against them and presumably 
for doing so an opportunity presents itself 
when their term is about to expire. Then 
follow two important sets of question and 
answer which put the matter beyond doubt 
that even the Law Minister admitted in terms 
that what is being done under the Circular 
is a transfer of Additional Judges. The 
following are the questions and answers: 


SHRI SATISH AGGARWAL: “Excuse 
me, Mr. Law Minister. You have stated a 
particular situation, where there is evidence — 
but not sufficient, what should be done: a 
transfer can be made. It is only applicable 
in cases which are ad hoc. But what about 
cases when complaints are there with regard 
to those who are permanent Judges? That 
does not solve the problem. You are apply- 
ing your stick only to those who have finish- 
ed a two or three years period.” 

SHRI P. SHIV SHANKAR: “ I have 
never said ‘ad hoc’. Where the additional 
Judges are there, each complaint will have to 
be considered on its own merit and a decision 
could be either to drop a person based on 
evidence or to see if he could be transferred.” 
x x a. x X 

SHRI BAPUSAHEB PARULEKAR : “You 
have stated: ‘I may add that it is not the in- 
tiontion of the Government to appoint all 
Additional Judges from outside the State’. 
What is the criteria? You can victimise any 


person if this is the policy of the Govern- 
ment. Is it not?” l 


SHRI P. SHIV SHANKAR: “I can ‘assure 
my friend, it is not a question of victimisa- 
tion. As I said each case will be considered 
on its own merit. It is not the intention that 
everyone should be transferred. That is all. 
(Interruptions). Perhaps he is going back to 
the same ground on the question of sporadic 
transfer of Chief Justice and Judges and so 
on. The position is very simple. Supposing 
there is any material bearing on a particular 
case, that would be considered on {ts own 
merit. It is not the intention that everyone 
should be transferred. I think I have cover- 
ed all the points raised.” 


It is significant that though in the first set of 
question and answer both the Hon’ble Mem- 
ber and the Law Minister have used the ex- 
pression ‘transfer’ in the context of what is 


-being done to the Additional Judges on re- 


ceipt of complaints against them and evidence 
in respect thereof is not sufficient, in the se- 
cond set the Hon’ble Member specifically 
used the expression ‘to appoint’ in the con- 
text of Additional Judges intended to be 


_ to: another’ High Court in respect of whom. 
complaints have’ been received’ but evidence. 
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brought from ‘outside but even then the Law 


“Minister in his reply stated that “it is not the 


intention that everyone should be transfer- 


zed”. ‘This shows that under the stress of 


questions truth has come out that the Circu- 


. lar is intended to effect transfers of sitting 


Additional Judges from ‘their own High Court 


in support is insufficient and that will be 
done at the time of expiry of their initial or 
extended term. The-reference ta other por- 
tions of the Law . Ministers statement and 
answers given by him on the Floor of the 
House has been made with a view to ascer- 
tain the real intention behind the issuance of 
this Circular letter because it -is the Law 
Minister alone,-and not a Deputy Secretary in 
his department, who can depose about it and 
the Law Minister in spite of being impleaded 
eo nomine a party to the proceedings has 
chosen not to file his own affidavit in the case. 

648. On the question whether the consent 
sought thereunder from the sitting Additional 
Judges is induced by threat, coercion of 
duress or not, regard will have to be had to 
four or five aspects about the Circular letter 
that emerge clearly on the. reccrd. In the 


` first place instead of seeking their consent 


through the Chief Justices of the concerned 
High Courts, which would have been in keep- 
ing with decorum and dignity of the high 
office held by*‘them, the Circular letter in 
utter impropriety requests the Executive Head 
(the Governor of Punjab and all Chief Min- 
isters of the States) “to obtain from all the 
Additional Judges their consent to 


be appointed as Permanent Judges in any = 


other High Court” together with their order 
of preferences, which smacks of demonstrat- 
ing the power of the Executive over the Judi- 
ciary. Secondly, the tenor of the letters in 


- executive arrogance presumes that the con- 


= 


sent sought will be forthcoming from all the 
sitting Additional Judges inasmuch as the 
possibility of consent not forthcoming from 
some or any of them has not been considered 
or dealt with in ths letter.. Thirdly, para 3 
of the letter, by necessary implication, con- 
tains a threat to the Additional Judges that 
they would not be continued as Additional 
Judges or confirmed as Permanent Judges 
and may be dropped unless they furnish their 
consent inasmuch as without mcre it merely 
states that furnishing of consent as well as 
indication of the preferences does not imply 
any commitment on the part of the Govern- 
ment either in regard to their appointment or 
accommodation in accordance with the pre- 
ferencés given; such misgiving which 
naturally arises from this kind of a statement 
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ought to have been removed by clearly indi- 
cating the consequences of non-furnishing of 
the consent. It ought to have been stated 
clearly and categorically that non-furnishing 
of the consent will not be held against any 
Additional Judge and will not come in his 
way of being continued or being made per- 


manent and further that furnishing of con- 


sent by an Additional Judge will not enable 
him to steal a march over those who have 
either not furnished or refused to furnish 
their consent in the matter of making them 
permanent, Both these things were vital and 
ought to have been stated in order to remove 
all misgivings and omission to do so clearly’ 
leads to the inference that the statement in 
para 3 of the letter, by implication, contains a 
threat to the Additional Judge of the type 
indicated. above. The explanation given on 
behalf of the contesting respondents that 
para 3 was by. way of merely. clarifying the 
legal and constituticnal position obtaining in 
the matter even before the sending of the 
Circular letter, namely, that there was no 
commitment on the part of the Government 
to appoint every Additional Judge as a Per- 
manent Judge and that it was necessary to 
make the. legal and constitutional position 
clear lest a different impression was created 
as also to avoid any legal argument based on 
the theory of promissory estoppel is hardly 
convincing; for, if para_3 was inserted only 
with a view to clarify the-legal and constitu- 
tional position it was all the more necessary 


‘to state the consequences. ‘of. non-furnishing 


of the consent in the manner indicated above 
to remove all misgivings. Fourthly, the Cir- 
cular letter is obviously intended to have ad- 
verse impact on the sitting Additional Judges’ 
tight on the expiry of their initial term op 
extended term, — it being merely a right to . 
be considered for being continued or made 
permanent. Fifthly, the timing of the Circu- 
lar is significant in considering its effect and 
impact on the sitting Additional Judges; the 
Circular letter has been issued by the Law 
Minister on March 18, 1981 at about tho 
time when politicians and persons occupying 
high positions had been indulging: in a cam- 
paign of denigrating the higher Judiciary, 
treating every Court decision adverse to Gov- 
ernment as a deliberate and motivated attack 
on the Executive. A Chief Minister of a pro- 
minent State had described it as the “Dictator- 
ship of the Court” while a Cabinet Minister 
in the Central Government had bracketed the 
Judiciary with the opposition parties and had . 


‘been complaining that they were not co- 


operating with the Government; the highest 
Executive Head at the Centre had prior to 
March 18, 1981 publicly stated: “The former 
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Janta Regime had made a lot of appoint- 
ments in the Judiciary on political basis....... 
that a dilemma faced by the ruling party was 
whether these persons appointed on political 
basis in Judicial Services should be allowed 
to continue and if they are continued how 
can we expect justice from them? What is 
their credibility ?” It is true that in this be- 
half the petitioners have relied upon extracts 
from Newspaper reports of such statements 
and utterances but when these have been 
made part of their pleadings by the peti- 
tioners (vide para 2 of Shri Tarkunde’s peti- 
tion and para 43 (O} of Sbri Gupta’s peti- 


tion) a duty is cast on the contesting respon- 


dents to deal with the same in reply and 
from the counter-affidavits filed in reply by 
Shri Kankan on their behalf it will appear 
clear that there is no denial that such state- 
ments and utterances were made by the per- 
sons concerned. In reply to para 2 of Shri 
Tarkunde’s petition, Shri Kankan has merely 
averred that “the views stated to have been 
expressed by the Chief Minister of a State 
and a Cabinet Minister would have been their 
personal views and do not and could not have 
conveyed the policy of the Government”, 
while there is no specific reply to para 43 (O) 
of Shri Gupta’s petition at all but an omnibus 
general submission in regard to para 43 (H) 
to para 43 (Q) has been made by Shri Kankan 
by stating thus: “with regard to paras 43 (H) 
to 43 (Q) I submit that these paras are full 
of surmises and conjectures”. From this 
state of pleadings it will appear clear that 
there is no denial that the concerned Chief 
_ Minister and the Cabinet Minister and the 
© highest Executive Head at the Centre had 
made the several statements and utterances 
attributed to them as quoted from the extracts 
of the Newspaper reports and at the highest 
Shri Kankan desired to suggest that these 
statements and utterances were their per- 
sonal views and not of the Government. 
It cannot be disputed that such statements 
and utterances from persons occupying high 
positions in the Government help create an 
atmosphere of fear-psychosis for the -not- 
so-sterner stuff in the judiciary; secondly, 
even taking the assertion of Shri Kankan that 
these statements and utterances represented 
their personal views at its face value (which it 
is difficult to do) one cannot be sure when 
these personal views imperceptibly or un- 
obstrusively become the views of the Govern- 
ment and form the basis of a Government 
policy, as has happened here, for, the Circu- 
lar letter does reflect partly some of the views 
contained in these statements and utterances. 
The question is what impact the Circular 


letter will create on the minds of the sitting 
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Additional Judges whose terms would be 
coming to an end on the expiry of the periods 
specified in their warrants in the light of the 
atmosphere of fear-psychosis created by such 
statements and utterances made by persons 
occupying high positions in the Government ? 
The answer is too obvious to be stated. Read- > 


ing it as a whole and in the light of the as- 


pects discussed above, the Circular letter 
clearly exudes an odor of executive domin- 
ance and arrogance intended to have coercive 
effect on the minds of the sitting Additional 
Judges by implying 2 threat to them that if 
they do not furnish their consent to be shift- 
ed elsewhere they will not be continued nor 
made permanent but ‘would be dropped. The 
Circular letter, therefore, which seeks to ob- 
tain the consent of the sitting Additional 
Judges to their transfers from their own | 
High Court to another High Court induced 
by threat, coercion or duress clearly amounts 
to Executive interference with the Judiciary 
and impinges on its independence and as such 
is illegal, unconstitutional and void and the 
consent if any either already obtained there- 
under or that may be obtained, would be 
equally void. 


649. Once the conclusion is reached that 
the Circular letter seeks to effect in sub- 
stance and reality transfers of sitting Addi- 
tional Judges from their own High Courts 
to other High Courts on the expiry of their 
initial term or extended term and the consent 
sought from them thereunder is for such 
transfer and not for their ‘fresh appointment’ 
as Permanent Judges) does not involve a 
the challenge to the same as being violative 
of Art. 222 (1) of the Constitution becomes 
quite apparent. It was sought to be urged 
at one stage that if on true construction of 
Art. 224 (1) the sitting Additional Judges 
during their tenure are outside the pale of 
transfer under Art. 222 (1) then the question 
of the impugned Circular being violative of 
Art. 222 (1) does not arise. It is difficult to 
accept this contention because even assum- 
ing that Art. 224 (1) is construed in the 
manner suggested the Circular aims at trans- 
ferring the sitting Additional Judges not 
during their tenure but just on the expiry of 
their term and if their continuance as per- 
manent Judges (and not as Additional Judges 
because the Circular talks of appointing them 
as permanent Judges of other High Courts, 
fresh appointment as held above, the ques- 
tion of challenge to the Circular as being 
violative of Art. 222 (1) very much survives. 
In Sankalchand Sheth’s case (1978-1 SCR 
423 : AIR 1977 SC 2328) (supra) this Court 
took the view that full and effective consulta- 
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tion by the President with the Chief Justice 
of India under Art. 222 (1) of the Constitu- 
tion implies that each individual case must be 
considered separately on the basis of its own 
facts and “policy transfers on a wholesale 
basis which leave no scope for considering 
each particular case and which are influenced 
by one sided Governmental considerations 
are outside the contemplation of our Con- 
stitution” (vide observations of Chandra- 
chud, J. as he then was, at p. 454 (of SCR): 
(at. pp. 2347, 2348 of AIR) of the Report). 
The transfers of sitting Additional Judges 
contemplated by the Circular (for which theip 
consent is sought thereunder) are based on 
the policy to have one third of the Judges of 
a High Court from outside without each in- 
dividual case being considered on its own 
facts and merits and therefore such transfers 
“based on policy accepted or adopted by the 
Law Minister and/or the Union Government 
would be outside the purview of Art. 222 (1). 
In any case, — and this is important — it 
cannot be disputed that by procuring the 
consent of the sitting Additional Judges for 
their transfers from their own High Court to 
another before undertaking any consultation 
with the Chief Justice of India clearly reduces 
the full and effective consultation. contem- 
plated under that Article to a mere formality, 
if not to a mockery, for, it is obvious that 
such consultation and the advice which Chief 
Justice will be tendering following upon such 
consultation will not be of any use or avail 
as the consent to such transfer shall have 
already been procured from the concerned 


Additional Judges. The consultation and the. 


resultant advice of the Chief Justice will be 
robbed of its reel efficacy in face of such pre- 
obtained consent. The Ciccular which has 
such effect is clearly violative of Art. 222 (1); 
in fact it will have to be regarded as having 
been issued mala fide for a eollateral purpose 
namely to by-pass Art. 222 (1) and sonfront 
the Chief Jastice of India with fait accompli 
when the proposal to transfer such Additional 


Judge would be forwarded to him and as. 


such the same is illegal and unconstitutional 
and deserves to be struck down. 


650. The next challenge to the impugned 
Circular letter based on Art, 14 also seems to 
be well founded and the same is irrespective 
of whether the Circular letter deals with 
transfers of Additional Judges or their fresh 
appointments and the initial appointments of 
the proposed appointees. Briefly stated the 
contention is that in regard to the sitting Ad- 
ditional Judges it makes an invidious distinc- 
tion between those who would be furnishing 
their consent and those who would not be 
doing so or would be refusing to furnish 
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their consent inasmuch as the former would 
be at an advantage while the latter will suffer 
a diszdvantage and even within the class of 
those who would be furnishing their consent 
it gives to the Government unfettered and un- 
guided power or discretion to pick and choose, 
that is, to select some for being shifted to 
High Courts other than their own while re- 
tain and appoint others in their own High 
Courts which power can be exercised either 
by way of punishment or by way of favouri- 
tism. It is further pointed out that the Cir- 
cular letter will encourage an ignominous 
face amongst self-seeking Judges to look to 
the Government for appointment as Per-. 
manent Judges out of turn or select places 
which are centres of power. Counsel further 
contended that even in regard to the proposed 
appointees (eithee from the Bar or Services) 
recommended for their initial appointments, 
though no question whatsoever may arise in 
case of non-appoiniment, discrimination is 
bound to result in the case of those who are 
appointed and who have furnished their con- 
gent inasmuch as from amongst such consent- 
ing appointees the Government has unfettered: 
and unguided power to select some for being 
appointed to other High Courts and to ap- 
point others to their home-State High Courts. 
Thus discrimination is writ large on the face 
of the Circular letter and the seeds of de- 
struction of judicial independence are in- 
herent therein. á 


Ww 


651. Dealing with the case of sitting Ad- 
ditional Judges first, it cannot be disputed that 
the Circular letter intends to confer advantage 
to those who would be furnishing their con- 
sent and make those who would not be 
giving their consent or would be refusing to 
give their consent suffer a disadvantage. This 
position emerges very clearly from what has 
been stated by Shri Kankan in para 6 of his 
counter-affidavit filed in reply to Shri Iqbal 
Chagla’s petition. Whis is what he has cate- 
gorically asserted: “It is not, however, the 
intention of the letter that a permanent or 
further appointment will be denied to a 
Judge only on the ground that he has not 
given his consent; im fact, a further appoint- 
ment to an Additional Judge has recently 
been given even though he had not given his 
consent ... ...... By no stretch of construc- 
tion or from the facts and circumstances 
existing can it be sought to be inferred that 
failure. to give consent would necessarily in- 
volve an Additional Judge ceasing to be a 
Judge.” The first sentence clearly means that 
the ground that an Additional Judge has 
not given his consent could along with 
other grounds be the basis of denying to him 
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a permanent or a further appointment and 
this is put beyond doubt by the last sentence 
where it is stated that failure to give consent 
would not necessarily involve the dropping 
of an Additional Judge which means failure 
to give consent may involve the dropping of 
such Additional Judge. In other words, there 
is no doubt that failure to furnish consent 
under the Circular letter is bound to put the 
concerned Additional Judge to disadvantage 
of not being extended or not being made per- 
manent or of being dropped altogether and 
correspondingly it confers some advantage on 
those who would be furnishing their consent. 
That the Circular letter was not a preliminary 
step in the direction of collecting data and 
information from sitting Additional Judges 
which could be placed before the Chief Jus- 
tice of India when the consultation process 
under Art. 217 (1) would be gone into, as 
has been now stated by Shri Kankan for the 
contesting respondenis, but was and is in- 
tended to be acted upon forthwith by con- 
fering an advantage on those who would be 
furnishing their consent is clearly borne out 
by the stand taken by Shri Kankan on tehalf 
of the contesting respondents at the stage of 
the appeal preferred by them against the 
interim relief granted by the learned single 


Judge in Shri Iqbal Chagla’s writ petition; by 


the interim relief granted by the learned 
single Judge the contesting respondents were 
restrained by an injunction from implement- 
ing the Circular letter or from acting in any 
manner upon the consent if obtained from 
any person following on or arising from the 
said Circular letter and while challenging this 
order of interim relief as being erroneous and 
ought not to have been made at least on the 
ground of balance of convenience, Shri Kan- 
kan in para 3 of his affidavit dt. 23rd Apr., 
1981 (filed in the Bombay High Court) assert- 
ed that the balance of convenience lay in re- 
fusing to grant an injunction rather than to 
grant one because it was claimed that persons 
who would be willing to give their consent to 
be appointed as Judges in High Courts other 
than their own should not be deprived of the 
chance of such appointment merely by reason 
of the petitioners’ having moved the Hon’ble 
Court questioning the validity of the Circular 
and that it would be against the public inter- 
est to delay or hold up appointment of per- 
sons as Judges to other High Courts by re- 
ason of pendency of the writ petition. It is 
thus clear that the contesting respondents 
were and are interested in forthwith acting 
upon the consent that would be obtained from 
the sitting Additional Judges under the Cir- 
cular letter by giving them a chance in the 


matter of their appointments as Permanent 
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Judges in preference to those who would not 
be furnishing their consent. The Circular 
letter thus makes invidious discrimination 
against those sitting Additional Judges who 
would not be furnishing their consent as they 
will suffer a disadvantage, while those who 
would be furnishing their consent will be at 
an advantage. 


652. Secondly, the Circular letter seems to 
confer unfettered and unguided power on the 
Government to indulge in picking and choos- 
ing even within the class of those Additional 
Judges who shall have furnished their con- 
sent in the sense it will be up to the Govern- 
ment to select some from that class for being 
shifted to High Courts other than their own 
and to retain and appoint others in their own 
High Courts. In this behalf reliance has been 
placed upon the statement made by the Law 
Minister on the floor of the Parliament on 
April 16, 1981 to the effect that it is not the 
intention of the Government to appoint all 
Additional Judges to outside High Courts. 
This statement clearly suggests that the Gov- 
ernment will be indulging in picking and 
choosing while appointing some Additional 
Judges to outside High Courts and retaining 
and appointing others in their own High 
Courts and in the absence of any. guidelines 
the power can be exercised arbitrarily, either 
by way of punishment or by way of favouri- 
tism as pointed out by the petitioners. 


653. As regards the proposed appointees 
{either from the Bar or service) recommend- 
ed for their initial appointments, there will 
be no question of discrimination in the case 
of those who have not been appointed at all 
but in the case of consenting appointees dis- 
crimination is bound to arise because of un- 
fettered and unguided power or discretion 
vesting in the Government to pick and choose 
from amongst the consenting appointees, for, 
in their case also it will be up to the Govern- 
ment to decide and select some for being ap- 
pointed to High Court other than their home 
State High Courts and appoint the others in 
their home-State High Courts. Having re- 
gard to the aforesaid position it js abundantly 
clear that invidious discrimination is writ 
large on the face of the Circular letter and 
the same is clearly violative of Art. 14 and 
as such unconstitutional and liable to be 
struck down. 


654. In the result the impugned Circular 
letter, in my view, deserves to be struck down 
for the aforesaid three reasons. 


655. Coming to the specific individual 
case of Shri S. N. Kumar (respondent No. 3 
in Transfer Case No. 20 of 1981) it may be 
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stated that the gravamen of the challenge is 
directed against the Presidents action in 
dropping him outright on the expiry of his 
extended short term on June 6, 1981, ie. 
during the pendency of the case before this 
Court and the action is challenged by the 
petitioners as well as by Shri S. N. Kumar 
as being violative of Art. 224 (1) as also 
Art. 217 (1) and hence illegal, unconstitu- 
tional and void. Principally, it is contended 
that the decision of the appointing authority 
not to continue but to drop him is vitiated 
by legal mala fides inasmuch as assuming that 
the case is governed-by Art. 217 (1) there 
has been no full or effective consultation be- 
tween the President and the other constitu- 
tional functionaries particularly the Chief 
Justice of India as contemplated by that 


Article and therefore the said decision must . 


be regarded as void and non est. The con- 
` testing respondents have joined issue by as- 
serting that there was full and effective con- 
sultation as required by Art. 217 (1). 


656. At the outset it may be stated that 
the petitioners had pleaded (vide para 11 (w) 
of Shri Tarkunde’s petition) that the Chief 
Justice of Delhi High Court and the Chief 
Justice of India had recommended extension 
to three Judges (including Shri S. N. Kumar) 
for the full period of two years but there 
was a half-hearted and vague denial thereof 
by Shri Kankan in his Counter-Affidavit 
dated July 22, 1981 who merely stated that 
the aforesaid statement that both the Chief 
Justices had recomended extension to the 
concerned three Judges for two years was 
untrue and incorrect, without specifying whe- 
ther, if not both, any one had done so and 
` if so-who had recommended it, and further 
if the recommendation was not for all the 
three Judges it was for whom and if not 
for two years for what period? A vague 
denial like this meant no denial at all. Shri 
S. N. Kumar in his Counter-Affidavit dated 
July 17, 1981 had also asserted that the Chief 
Justice of Delhi High Court had told him 
and a number of his colleagues ‘that he 
(Chief Justice) had recommended the exten- 
sion to the concerned three Judges (includ- 
ing himself), to which there was a reply from 
Shri T. N. Chaturvedi, Secretary . (Justice) 
Government of India, in his Affidavit dated 
Aug. 25, 1981 to the effect that in the nature 
of things the Chief Justice of Delhi High 
Court could not have told Shri S. N. Kumar 
that he had made a recommendation in his 
(Shri S. N. Kumar’s} favour and Shri Chatur- 
vedi further averred categorically: “I state 
that.as a matter of fact there. was real and 
effective consultation with the two Chief Jus- 
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tices and the President preferred the views 
of the Chief Justice of Delhi High Court 
which were not favourable for a further ap- 
pointment of S. N. Kumar”. By implication 
it became obvious that there was complete 
divergence between the two Chief Justices 
in their views on the point of Shri S. N. 
Kumar’s continuance and that the Chief Jus- 
tice of India had made a recommendation 


favourable to Shri S. N. Kumar. In | such 


state of pleadings a question naturally arose 
Whether this divergence has arisen on a 
consideration of the same or identical mate- 
Tial by both the Chief Justices or otherwise ? 
Meanwhile, a Newspaper Report appearing 
in the issue of Hindustan Times of July 10, 
1981 under the caption “Govt. overruled 
Chandrachud’s views”, not- merely stated 
that, though the Chief Justice of India had 
dismissed the allegations against Shri S: N. 
Kumar as “unsubstantiated” and had re- 
commended his confirmation, the Govern- 
the 
views of the Chief Justice of Delhi High 
Court but went further and asserted, the 
reporter claiming to have had a look into 
the files, that certain correspondence between 
the Chief Justice of Delhi High Court and 
Union Law Minister had been marked for 
suggesting thereby 
that the same was meant for being kept away 
from the Chief Justice-of India. On the 
aforesaid Newspaper Report being made a 
part of his pleading by Shri Tarkunde by - 
annexing a copy thereof to his Rejoinder 
Affidavit dated August 3, 1981, Counsel for 
the petitioners repeatedly sought information 
from the learned Attorney General appearing 
for the Union of India on the point whether 
any part of the correspondence befween the 
Chief Justice of Delhi High Court and the 
Union Law Minister had been kept away 
from the Chief Justice of India as, if that 
were true, it would directly vitiate the con- 
sultation contemplated by Art, 217 (1) but 
instead of making any statement furnishing 
the correct information on the point the 
learned Attorney General claimed ‘privilege 
even in regard to such information. It was 
in these circumstances that this Court on 
Oct. 16, 1981 directed disclosure of relevant 
documents contained in the file relating | to 
Shri S, N. Kumar concerning his short-term 
extension and eventual non-continuance for 
the purpose of ascertaining whether there 
has or has not been full, complete and effec- 
tive consultation between the appointing au- 
thority on the one hand and the constitu- 
tional functionaries on the other, particularly 
the Chief Justice of India. On the question 
of privilege claimed by the contesting re- 
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ondents in respect of the relevant files and 
Donan my learned brother Bhagwati has 
dealt with and discussed the issue elaborately 
and exhaustively after referring to all the 
relevant authorities cited at the Bar- and 
since I am agreeing with his view on the 
point I am not dilating on it at all. I adopt 
all that he has stated on the issue in his 
judgment. Yhe position needs’ to be made 
perfectly clear that the disclosure has been 
ordered by the Court only for the limited 
purpose mentioned above and not for decid- 
ing upon the merits ov demerits of the 
grounds on which each of the Chief Justices 
made his own recommendation nop is the 
Court concerned with the truth or otherwise 
of the facts or materials on the basis of 
which each one acted. After the disclosure 


‘was made Counsel for Shri S. N. Kumar 


was understandably anxious to address the 
Court on the merits and demerits of the 
grounds which prompted the two Chief Jus- 
tices to make their . divergent recommenda- 
tions and desired to vindicate his clients 
honour and fair name before the Bar of this 


"Court but we prevented him from doing so 


by categorically telling him that it was not 


' the function of this Court to go into the 


merits or demerits of the grounds on truth 
or falsity of the material and that the dis- 
closure had a limited purpose and if upon 
the scrutiny of the disclosed material the 
Court came to the conclusion that there was 
no full or effective consultation with the 
Chief Justice of India the appointing auth- 
ority’s decision dropping his client may have 
to be quashed and the matter may have to 
be sent back to the appointing authority for 
fresh consideration and passing appropriate 
orders after undertaking the requisite con- 
sultation under Art. 217 (1) again and in 
that process fair-play will require that his 
client gets full opportunity to have his say 
in vindication of his honour and fair name. 
The main question, therefore, that arises for 
our consideration is whether it could be said 
on a perusal of disclosed documents that full 
and effective consultation as contemplated 
by Art. 217 (1) between the President on the 
one hand and the Constitutional function- 
aries’ on the other, particularly the Chief 
Justice of India, had preceded the impugned 
action of dropping Shri S. N. Kumar out- 
right. It is clear that if the answer is in the 
affirmative the impugned action will have to 


be upheld, but if it is in the negative the 


same will have to be regarded as vitiated by 
legal mala fides and will have to be - struck 
down. i 8 
657. Having regard to the decisions of 
this Court in. Chandramouleshwar Prasad’s 


case (AIR 1970 SC 370) {supra) and Sankal- 
chand Sheth’s case (1978-1 SCR 423: AIR 
1977 SC 2328) (supra) it can now be regard- 
ed as well settled that consultation implies a 
conference of two or more persons or an 
impact of two or more minds in respect of a 
topic in order to enable them to evolve a 
correct or at least a satisfactory solution and 
that in order that the two minds may be 
able to confer and produce a mutual impact 
it is essential that each must have for its 


consideration full and identical facts, which 


can at once constitute both the source and 


foundation of the final decision. It is equal- 
ly well settled that consultation or delibera- 
tion is not complete or effective before the 
parties thereto make their respective points 
of views known to the other or others and 
discuss and examine the relative merits of 
their views. In the latter decision Chandra- 
chud, J. (as he then was) has (at p, 453 of 
SCR): (at p. 2347 of AIR)) of the Report 
observed : 

“It must therefore follow that while con- 

sulting the Chief Justice, the President must 
make the relevant data available to him on 
the basis of which, he can offer to the Presi- 
dent the benefit of his considered opinion 
wees Lhe fulfilment by the President of his 
constitutional obligation to place full facts 
before the Chief Justice and the performance 
by the latter of the duty to elicit facts which 
are necessary to arrive at a proper conclusion 
are parts of the same process and are com- 
plementary to each other.” 
Again, Krishna Iyer, J. (for himself, Bhag- 
wati and Fazal Ali, JJ.) has (at p. 495 of 
SCR): (at p. 2379 of AIR) of the Report 
observed thus: 


“We consult a physician or a lawyer, an 
engineer or an architect and thereby we mean 
not casual but serious, deliberate seeking of 
informed advice, competent guidance and 
considered opinion. Necessarily all the 
materials in the possession of one who con- 
sults must be unreservedly placed before the 
consultee. Further, a reasonable opportu- 
nity for getting information, taking other 
steps and getting prepared for tendering 
effective and meaningful advice must be 
given to him. ‘The consultant, in turn, must 
take the matter seriously since the subject is 
of grave importance. The parties affected 
are high-level functionaries and the impact 
of erroneous judgment can be calamitous.” 

(Emphasis supplied.) 
It is in the light of- these well settled princi- 
ples concerning consultation that the disclos- 
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ed material will have to be scrutinised for 
deciding whether in the instant case there 
_has been full and effective consultation be- 
tween the President and the Chief Justice of 
India in the matter of the impugned decision 
that was taken in regard to Shri S. N. 
Kumar. 


658. In all 13 documents comprising cor- 
respondence between the Chief Justice of 
Delhi High Court and the Union Law 
Minister, between the Chief Justice of India 
, and the Union Law Minister and between 
the Chief Justice of Delhi High Court and 
the Chief Justice of India and some notings 
made by the Union Law Minister have been 
disclosed. A perusal of this material clearly 
shows that, though initially the non-recom- 
mendation of extension to Shri S. N. Kumar 
was thought of on four grounds: (a) his be- 
haviour in Court, (b) his slow disposal, 
 (c) his doubtful integrity based on unveri- 
fied and uninvestigated complaints and 
(d) adverse IB reports, ultimately the deci- 
sion to drop him, according to the Union 
Law Minister’s noting dated May 27, 1981, 
was based on and confined to the aspect 
concerning his ‘reputation and integrity’ and 
the correspondence clearly shows that the 
two Chief Justices held exactiy divergent 
and opposite views regarding the said ground 
on which the final decision was based. Whe 
correspondence and notings bring out the 
. following facts very clearly: (a) the Delhi 
Chief Justice’s view regarding Shri S. N. 
Kumar’s integrity was based on (i) serious 
complaints (both oral and in writing) receiv- 
ed by him against Shri S. N. Kumar, includ- 
ing some received from the Union Law 
Minister himself and (ii) doubts. expressed 
by some responsible Members of the Bar 
and some of his colleagues about his inte- 
grity; and while admitting that he had no 
investigating agency to find out whether the 
complaints were genuine or not, he informed 
‘the Union Law. Minister that he could not 
recommend Shri S. N. Kumar’s continuance 
as in his view “reputation for integrity was 
just as important as the person actually be- 
ing above board”; (b) the Chief Justice of 
India felt that the material mentioned by the 
Delhi Chief Justice for doubting Shri S. N. 
Kumar’s integrity was too vague and his 
independent inquiries from the Members of 
the Bar and the Bench of the Delhi High 
Court showed that Shri S. N. Kumar was 2 
man of unquestioned integrity and -justified 
a favourable recommendation for his con- 
tinuance; (c) the Chief Justice of India by 
his letter of the March 14, 1981 had re- 
quested the Delhi Chief Justice to furnish 
him with “further details” and “concrete 
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facts” in regard to the allegations against 
Shri 5. N. Kumar and the Union Law 
Minister also, in view of the insistence of 
the Chief Justice of India, had by his letter 
of Apr. 15, 1981 called for such “concrete 
material” with his comments thereon from 
the. Delhi Chief Justice so that the basis on 
which he had formed his view about Shri 
S. N. Kumar’s reputation for integrity would 
be available to Government; (d) no “further 
details or concrete facts or material” as 
desired by the Chief Justice of India were 
furnished to him by the Delhi Chief Justice 
but the Delhi Chief Justice sent a lengthy 


. letter of five pages dated May 7, 1981 to the 


Union Law Minister marked “Secret — for 
personal attention only” which contained 
“further details and concrete . materials” in- 
cluding references to specific cases (with 
suits numbers and titles) wherein according 
to him Shri S. N. Kumar's integrity had 
been doubted; and (e} the Delhi Chief Jus- 
tice had, both before and after the issuance 
of the aforesaid letter, during his discussions 
with the Law Minister requested the latter 
that his letters marked as above may be kept 
secret for his personal attention only, that is 
to say, these may be avoided from being 
brought to the notice of the Chief Justice of 
India and he also explained to him the rea« 
sous for the same and the Law Minister’s 
notings show that he responded to that re- 
quest; in fact, by his letter of May 29, 1981 
addressed to the Delhi Chief Justice, which 
happens to be last letter in the file, the Union 
Law Minister has placed on record the fact. 
that, as per the request of the Delhi Chief 
Justice, letters marked “Secret-for personal at- 
tention only”, including the letter of May 7, 
1981, had been kept confidential from the 
Chief Justice of India and had not been 
shown io him. In other words, it is abundant- 
ly clear from the correspondence and notings 
that “further details” or “concrete facts op 
materia!” regarding Shri S. N. Kumar’s inte- 
grity, though specifically asked for by the 
Chief Justice of India, were not furnished to 
him and the letter dated May 7, 1981 which 
contained such further details and concrete 
facts or materials was deliberately kept, out 
of his way. 


659. Counsel for the contesting respon- 
dents, however, pointed out that after the 
Chief Justice of India had sent his letter of 
March 14, 1981 to the Delhi Chief Justice 
calling for “further details” and concrete 
facts”, the two Chief Justices had a meeting 
on March 26, 1981 and : ae pee 

ad taken place between the two, an an= 
= contented that during this oral discussion 
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the Delhi Chief Justice must have given 
these “further details” and “concrete facts op 
materials” to the Chief Justice of India and 
such inference becomes probable from the 
fact that long before the letter dated May 7, 
1981 was disclosed under this Court’s order 
dated October 16, 1981, Shri S. N. Kumar 
has in his counter-affidavit dated July 17, 
1981 made a reference among others to three 
suits being Summary Suits Nos. 1408/79, 
1409/79 and 1417/79 which happen to be the 
very three suits wherein, according to Delhi 
Chief Justice, his integrity had become ques- 
tionable and presumably he got praticulars of 
these suits from the Chief-Justice of India 
when the Chief Justice of India hada lengthy 
discussion with him about his work and othen 
general matters. True, there was a meeting 
and oral discussion between the two on 
March 26, 1981 but it is impossible to accept 
the aforesaid contention of the Counsel that 
in the oral discussion “further details” and 
“concrete, facts or material” must have been 
disclosed to the Chief Justice of India for 
three reasons. First, what transpired between 
them during the said discussion has been re- 
ferred to and recorded by the Chief Justice 
of India in his letter of May 22, 1981 ad- 
dressed to the Union Law Minister and this 
is what he has said in that letter: “The 
Chief Justice (meaning Delhi Chief Justice) 
met me on March 26, 1981, when he told 
me that Justice S. N. Kumar was very slow 
in his disposal and that he doubted his in- 
tegrity because even after Justice. S. N. 
Kumar’s allocation of work changed from 
the Original Side to the Appellate Side he 
still continued to hear the part-heard cases 
on the Original Side”. As regards the latter 
aspect the Chief Justice of India had all 
along maintained that that conduct on Shri 
Kumar’s part by itself could not be regarded 
as blame-worthy in view of long standing 
practice obtaining in that behalf in Delhi 
High Court, and without more from that 
alone no inference of corruption or lack of 
integrity could be drawn. In. other words, 
details of the complaints received against 
Shri S. N. Kumar or particulars of specific 
cases wherein Shri Kumar’s integrity had 
become suspect were not mentioned to the 
Chief Justice of India otherwise the Chief 
Justice of India would have referred to this 
aspect while recording what transpired be- 
tween them. The Delhi Chief Justice’s letter 
to the Chief Justice of India on March 28, 
1981, immediately following upon the meet- 
ing and oral discussion is of no use because 
beyond stating that he had an opportunity 
“to discuss this delicate matter with you” 
and further stating that as regards the com- 
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plaints about Justice S. N. Kumar’s integrity 
and general conduct “the matter has already 
been discussed between us” no further details 
are recorded as to what transpired between 
them during their meeting. Even in his let- 
ter of even date (March 28, 1981) addressed 
to the Union Law Minister the Delhi Chief 
Justice merely records baldly thus — “I have 
since had an opportunity to discuss the en- 
tire matter in detail with the Chief Justice 
of India” without mentioning what was dis- 
cussed. Therefore, the only record of what 
was discussed between them is to be found 
in the letter of May 22, 1981 written by the 
Chief Justice of India to the Union Law 
Minister and as stated earlier this record of 
what transpired between them in the meet- 
ing does not show that “further details” and 
“concrete facts and materials” in relation to 
complaints about lack of integrity of Shri 
S. N. Kumar were disclosed or discussed by 
the Delhi Chief Justice with the Chief Jus- 
tice of India. Secondly, if during the oral 
discussion “further details’ and “concrete 
facts or materials” which find a place in 
the letter of May 7, 1981 had been disclos- 
ed, discussed or placed before the Chief 
Justice of India it was simply pointless for 
the Delhi Chief Justice to mark his letter 
dated May 7, 1981 ‘Secret — for personal 
attention only’ and further to request the 
Union Law Minister to keep it away from 
the Chief Justice of India and for the Union 
Law Minister to comply with such request. 
Admittedly the letter was kept confidential 
from him and was not shown to him. The 
very fact that this letter dated May 7, 1981 
was kept away from him at the insistance of 
the Delhi Chief Justice clearly shows that 
“further details’ and “concrete facts - or 
materials” asked for by the Chief Justice of 
India were not placed before him. Thirdly, 
just as the Chief Justice of India during his 
discussion with Shri S. N. Kumar put to 
him and got his explanation regarding as- 
pects like his behaviour in Court, his slow 
disposal, his dealing with Original Side part- 
heard matters notwithstanding change in his 
assignment from the Original Side to Appel- 
late Side etc., he would have also put to 
him and got his explanation about the “fur- 
ther details” and “concrete facts or mate 
rials” in regard to the allegations against 
his. integrity, had he (the Chief Justice of 
India) known such “further details” and 
“concrete facts or materials” and this has 
not happened. The reliance on Shri S. N. 
Kumar’s counter-affidavit dated July 17, 1981 
wherein a reference has been made by him 
to the three Summary Suits Nos. 1408, 1409 
and 1417 of 1979 is of no avail, for, if his 
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counter-affidavit in that behalf is carefully 
scrutinised it will appear clear that he ‘has 
made a reference to these three suits along 
with six or seven other suits and all in con- 
nection with explaining the charge of impro- 
priety on his part in taking up these part- 
heard matters even after his assignment had 
been changed from the Original Side to the 
Appellate Side and he explained it on the 


basis of a long standing practice obtaining: 


in that behalf in Delhi High Court. He has 
not referred to these suits by way of exs 
plaining the allegations of corruption or be« 
haviour raising doubt about his integrity. 
Any one who goes through the disclosed 
material carefully cannot fail to come to 
the conclusion that vital material in tha 
shape of “further details” and “concrete 
facts” was deliberately kept away from the 
Chief Justice of India. The contention has, 
therefore, to be rejected. i 


660. If the reasons, which prompted the 
Delhi Chief Justice to keep away his com- 
munication of May 7, 1981 containing vital 
material in the shape of “further © details” 
and “concrete facts” from the Chief Justice 
of India, are scrutinised and these have 
been mentioned in the Law Minister’s noting 
of May 19, 1981 and his letter of May 29, 
1981 — it will appear clear that apart from 
being vague they show a lack of proper per- 
ception on his part of the true nature of the 
obligations cast on him under the Constitu- 
tion. In substance the sum total of his 
Teasons comes to this :— (i) that he did not 
want to be embarrassed by the 
closure of the contents of his communication 
dated May 7, 1981 to Shri S. N. Kumar as 
had happened in the case of his earlier com- 
munication dated 19th Feb., 1981 to the 
Chief Justice of India and (ii) that as he 
could. not desist from expressing without 
fear or favour what he felt about certain 
matters (in relation to Shri S. N. Kumar) he 
communicated all that he wanted to say about 
him to the Union Law Minister through his 
letter of May 7, 1981 but at the same time 
because he was particular that his relations 
with Chief Justice of India should not be 
spoiled he desired that the contents of that 
communication should not be shown of 
made known to the Chief Justice of India. 
As regards (i), all that can be said is that it 
is surprising how he expected the Chief Jus- 
tice of India not to put to Shri S. N. Kumar 
and seek his explanation on whatever he had 
come to know against him from any source 
including the Delhi Chief Justice: in fact, be- 
fore supplying any material to the Union 
Law -Minister he himself ought to have ap- 
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prised Shri S. N. Kumar of all the material 
and all that he had heard about him and 
held discussion with him to ascertain his 
version thereon and then conveyed both 
sides of the picture to the other function- 
aries. As regards (ii), it must be first observ- 
ed that full and effective consultation as 
contemplated by Art. 217 (1) required of 
him to place all relevant and material facts 
about Shri S. N. Kumar before the . Chief 
Justice of India even at the cost of spoiling 
of his relations with the Chief Justice of 
India if it came to that and secondly, it was 
an unreal as well as erroneous apprehension 
on his part that a full disclosure of facts 
and material about Shri S. N. Kumar ac- 
companied by his frank and honest opinion 
thereon ‘would have spoiled his relations 
with the Chief Justice of India; in any event 
maintaining good and cordial relations with 
the Chief Justice of India was thoroughly 
irrelevant in the context of discharging a 
constitutional obligation. Having regard to 
the well settled principles concerning consul- 
tation referred to above it is clear that both 
the Union Law Minister as well as Delhi 
Chief Justice have failed to discharge their 
constitutional obligation in the matter of 


‘consultation contemplated under Art. 217 (1). 


In the first place, contrary to the principles 
laid down by this Court in Sankalchand 
Sheth’s case (AIR 1977 SC 2328) (supra). that 
the President must make the relevant data 
available -to the Chief Justice of India for 
obtaining his considered opinion, the Union 
Law Minister did not forward the complaints 
which he had received against Shri S. N. 
Kumar to the Chief Justice of India (which ` 
he forwarded to the Delhi Chief Justice); 
secondly, the Delhi Chief Justice did not 
forward “further details” and “concrete facts 
or materials” touching Shri S. N., Kumar’s 
integrity"to the Chief Justice of India in spite 
of the latter having specifically called for 
the same, and thirdly between them the 
Union Law Minister and the Delhi Chief 
Justice saw to it that the communication of 
May 7, 1981 (from the Delhi Chief Justice 
to the Union Law Minister) which contained 
“further details” and “concrete facts or 
material” in regard to the allegations of lack 
of integrity against Shri S. N. Kumar was 
kept confidential from the Chief Justice of 
India and was not shown to him. It is thus 
amply clear from the record that the facts 
which were taken into.- consideration by the 
Union Law Minister and the Delhi Chief 
Justice and which provided the basis to the 
appointing authority to arrive at the impugn- 
ed decision were not placed before the Chief 
Justice of India, and, therefore, there was 


1982, 
neither full nor effective consultation be- 
tween the President and the Chief Justice of 
India as required by Art. 217 (1) of the 
Constitution. . . 

661. There is another aspect relating the 
procedure that has to be followed while 
undertaking such full and effective consulta- 
tion namely, that the procedure must ensure 
fair play qua the concerned Judge. That the 
scope and ambit of consultation includes 
fair play qua the concerned Judge is clearly 
laid down in Sankalchand Sheth’s case 
(supra) in the context of guestion of the 


Judge’s transfer and the same position must. 


obtain in regard to consultation under Arti- 
cle 217 (1) in the context of the question of 
the continuance of an Additional Judge on 
the expiry of his initial or extended term, 
especially when it has been held that such 
an Addifional Judge has a legitimate ex- 
pectancy and a right to be considered for 
continuance either for another term or as a 
Permanent Judge and the consideration of 
his case would suffer grave infirmity and il- 
legality unless the consultation is again full 
and effective, that is to say, all facts con- 
cerning bim are before all the functionaries 


undertaking the consultation including his — 


version on facts allegedly adverse to him. 
In other words, the procedure to be follow- 
ed in such consultation under Art. 217 (1) 
qua an Additional Judge must ensure fair 
play in relation to him. If a person has a 
right to be considered how can such right be 
effective unless he has an opportunity to 
meet or explain the alleged adverse material 
against him. Sans such opportunity his 
right to be considered will be illusory and 
unreal. The question is whether the proce- 
dure followed in Shri S. N. Kumar’s case 
ensured fair play qua him, It is clear from 
the record that “further details” and “con- 
crete facts and material” in regard to the al- 
legations of lack of integrity against Shri 
S. N. Kumar were not put to him nor was 
his explanation thereon sought; and there is 
no reason why Shri S. N. .Kumar’s averment 
that the said material was never disclosed 
to him nor put to him by anybody should 
not be accepted. The question of Chief Jus- 
tice of India disclosing or putting to him 
the said material obviously does not arise, 
for he himself was not apprised of such “fur- 
ther details” and “concrete facts .or mate- 
rials” but the same constituted the basis on 
which the Delhi Chief Justice and the Union 
Law Minister acted leading to the impugned 
decision and therefore it was up to the Delhi 
Chief Justice to have apprised Shri S. N. 
Kumar of such material by ‘telling him that 


the samo is likely to be held against him 
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and by seeking his explanation or version 
thereon and it was up to the Union Law 
Minister to see to it that such procedure was 
followed through the Delhi Chief Justice be- 
fore advising the appointing authority to 
act on the same. The record does not show 
that anything of the kind was done and in 
that sense also there was no full and effec- 


- live consultation which vitiates the impugn- 


ed decision. In short in Shri S. N. Kumar’s 
case it is quite clear that both these high 
constitutional functionaries, ` namely the 
Union Law Minister and the Delhi Chief 
Justice abdicated their constitutional responsi- 
bility or to use Justice Krishna Iyer’s lan- 
guage they utterly failed to discharge their 
“accountability to the justice constituency.” 

662. The result is that the impugned 
decision against Shri S. N. Kumar is vitiat- 
ed by legal mala fides and as such must be 
held to be void and non-est and his case 
must go back to the President for re-consi- 
deration and passing appropriate orders after 
the requisite consultation is undertaken 


- afresh, with due observance of adequate fair- 


play. l 
WRIT PETITION NO. 274 OF 1981. 
AND 
TRANSFERRED CASES NOS. 2, 6 AND 
; 24 OF 1981. 


663. In the above matters, with the resig- 
nation of Shri M. M. Ismail Chief Justice of 
Madras High Court which has become effec- 
tive, this Court is only concerned with the 
challenge made to the transfer of Shri 
K. B. N. Singh, Chief Justice of Patna High 
Court to Madras High Court. Initially by 
a Writ Petition No. 2224 of 1981 filed in 
the Patna High Court the challenge was 
made by two lawyers, Shri D, N. Pandey 
and Shri Thakur Rampeti Sinha, the Secre- 
tary and President respectively of Bihar 
State Socialist Lawyers’ Association to which 
Shri K. B. N. Singh was impleaded as re- 
spondent No. 3 but after it was transferred 
to this Court and became the subject matter 
of Transfer. Case No. 24 of 1981 at his re- 
quest by this Court’s order dated Sep. 15, 
1981 Shri K. B. N. Singh was transposed a3 
co-petitioner and he has filed a self-contain- 
ed comprehensive affidavit dated Sep. 16, 
1981 making all the necessary averments 
and submissions in support of the challenge. 


664. The brief facts concerning Shri 
K. B. N. Singh’s transfer are, these: while 
he was practising as an advocate of the 
Patna High Court, Shri K. B. N., Singh was 
appointed as Judge of that High Ccurt on 
Sep. 15, 1966; he was made permanent Judge 
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of that High Court on March 21, 1968; he 
was first appointed Acting Chief Justice and 
later on Permanent Chief Justice of that 
Court by the Presidential Notification dated 
July 7, 1976 and he assumed charge of that 
office on July 19, 1976. For about 9 months, 
i.e. from January to Sep. 21, 1979 he func- 
tioned as an. Acting Governor of State of 
Bihar whereafter he resumed work as the 
‘Chief Justice. By the impugned Notifica- 
tion dated Jan. 19, 1981 the President, after 
consultation with the Chief Justice of India, 
was pleased to transfer him as the Chief Jus- 
tice of the High Court of Madras with effect 
from the day he would assume charge of his 
office. It is this transfer that is being chal- 
lenged by Shri K. B. N. Singh and other 
petitioners on four or five grounds, namely, 
(a) Art. 222 (1) does not refer to a Chief 
Justice and hence the impugned transfer is 
outside its purview; (b) since the said Article 
properly construed covers only consensual 
transfers the impugned transfer, which is 
admittedly non-consensual, is ‘bad, in law; 
(c) it has not been effected in public interest; 
(d) it has been effected without full and 
effective consultation contemplated by Arti- 
cle 222 (1) and (e) the procedure followed 
in effecting the same did not ensure fair- 
play in relation to him and the transfer is 
punitive in character. On behalf of the con- 
testing respondents, amongst whom is in- 
cluded the Chief Justice of India who has 
been impleaded as party-respondent 
the challenge is refuted under each of the 
heads. It is contended that the transfer of 
a Chief Justice falls within the purview of 
Art. 222 (1), that non-consensual transfers 
also fall within its scope and purview, that 
the impugned transfer has been effected in 
public interest, that there was full and effec- 
tive consultation between the President and 
the Chief Justice of India as contemplated 
by Art. 222 (1) and that the procedure fol- 
lowed in effecting the same was quite fair 
and that the impugned order had been made 
after giving Shri K. B. N. Singh full op- 
portunity to place his point of view and 
difficulties before the Chief Justice and after 
these were objectively considered. It is 
categorically denied that it is a punitive trans- 
fer. 

665. At the outset it may be stated that 
Counsel for Shri K. B. N. Singh and the 
other petitioners did not seriously press the 
contention that the transfer of a Chief Jus- 
tice from one High Court to angther was 
not within the purview of Art. 222 (1) for 
the reason that it was difficult to maintain 
that a Chief Justice was not included of 

could not fall within the expression “a Judge 
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of a High Court”; similarly, having regard 
to the conclusion reached in the earlier part 
of the judgment that consent cannot be read 
in Art. 222 (1) and that the said Article 
covers non-consensual transfers it is ummeces~ 
sary to deal with the second contention 
again at this stage. The real questions that 
arise for determination in regard to the trans- 
fer of Shri K. B. N, Singh, therefore, are 
Whether the transfer has been ordered in 
public interest, whether there has been full 
and effective consultation between the Presi- 
dent and the Chief Justice of India as re- 
quired by Art. 222 (1) and whether the pro- 
cedure that was followed ensured fair-play 
in the sense that Shri K. B. N. Singh was 
heard fully and his say was taken into con- 
sideration before effecting his transfer. 


666. On the aspects of the scope and 
limits of the power to transfer a Judge 
under Art. 222 (1) and the built-in-safeguards 
to prevent its abuse this Court in Sankal- 
chand Sheth’s case (1978-1 SCR 423: AIR 
1977 SC 2328) (supra) has clearly laid down 
that the said power is circumscribed by two 
important safeguards, namely, (1) the exer- 
cise of the power is conditioned by the re- 
quirements of public interest and cannot be 
exercised by way of punishment and 
(2) there must be a full, complete and ef- 
fective consultation between the President 
and the Chief Justice of India before an 
order under that Article can be made. 
ob- 
served (at p. 456 of SCR): (at p. 2349 of 
AIR) of the Report) thus: ` 


“Article 222 (1) postulates fair play and 
contains built-in-safeguards in the interests 
of reasonableness. In the first place, the 
power to transfer a High Court Judge can 
be exercised in public interest only. Second- 
ly, the President is under the obligation’ to 
consult the Chief Justice of India which 
means and requires that all the relevant facts 
must be placed before the Chief Justice. ` 
Thirdly, the Chief- Justices owes a corres- 
ponding duty, both to the President and to 
the Judge who is proposed to be transferred, 
that he shall consider every relevant fact be- 
fore he tenders his opinion to the President, 
In the discharge of this constitutional obliga- 
tion, the Chief Justice would be within his 
rights, and indeed it is his duty whenever 
necessary, to elicit and ascertain further facts 
either directly from the Judge concerned op 


from other reliable sources. The executive 
cannot and ought not to establish rapport 


with the Judges which is the function and 
privilege of the Chief Justice. In substance 
and ‘effect, therefore, the Judge concerned 
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cannot bave reason to complain of arbitra- 
riness or unfair play, if the due procedure is 
followed.” 


It is by reference to these principles that the 
question will have to be considered whether 
the impugned transfer is vitiated on any of 
the three grounds mentioned above. 


667. Learned Counsel for the petitioners 
(including Shri K. B. N. Singh) urged that 
the three grounds or aspects really get inter- 
mixed and will have to be considered to- 
gether in the light of the relevant material on 
record and according to counsel the material 
on record clearly shows that the impugned 
iransfey stands vitiated by the infirmities in- 
dicated in each of the said grounds, Coun- 
sel contended that a mere recital in the Presi- 
dential Notification that the transfer has 
been ordered by the President “after con- 
sultation with the Chief Justice of India” is 
not enough and will not avail the contesting 
respondents and when the factum of full and 
effective consultation has been put in issue 
the respondents have to show demonstrably 
that there has been such full and effective 
consultation as contemplated by Art. 222 (1) 
and the material produced is lacking in this 
behalf particularly when the normal pro- 
cedure was reversed in that the proposal for 
transfer in the instant case emanated from 
the Chief Justice of India and further there 
was nothing to show whether the communica- 
tion received from the Chief Minister of 
Madras containing grounds of his objection 
to the proposed transfer had been placed be- 
fore the Chief Justice of India. It was fur- 
ther contended that it has not been shown 
that the transfer is in public interest or what 
category of public interest is being served 
thereby. It was pointed out that there is a 
divergence between the transferring authority 
(the President) and the Chief Justice of India 
as to the reasons for which the impugned 
transfer has been made; whereas according 
to the transferring authority it was in pursu- 
ance of a policy of having all Chief Justices 
in every High Court from outside, accord- 
ing to the Chief Justice of India it was a 
selective transfer made in an appropriate case 
for strictly objective reasons, but the transfer 
could not be for the reasons of the policy 
because that policy had not been then and 
has not been even now finally formulated 
or adopted and if it is a selective transfer 
it has been by way of punishment and 
therefore bad in law. It was also contend- 
ed that no reasons or grounds necessitating 
or justifying the transfer nor materials in 
support thereof were ever disclosed or dis- 
cussed with Shri K. B. N. Singh by any one 
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on behalf of the transferring authority or by 
the Chief Justice of India, that the advanc- 
ed age and serious illness of his mother and 


his other difficulties Were pot properly con- 


sidered and as such the procedure followed 
lacked fair-play and for all these reasons 
the impugned transfer deserves to be quash- 
ed or set aside, 


668. In view of fhe aforesaid conten- 
tions raised by the Counsel for the peti- 
tioners it will be necessary to indicate briefly 
the relevant material on the record and 
ascertain what facts or aspects emerge clear- 
ly therefrom so as to adjudicate upon tbe 
validity or otherwise of the grounds of 
attack levelled against the impugned transfer. 
Yhe entire relevant mateial requiring ana- 
lysis and consideration consists of: (a) Self- 
contained comprehensive affidavit dated 
Sep. 16, 1981 of Shri K. B. N. Singh filed 
after he was transposed as a co-petitioner 
containing all the relevant averments and 
submissions in support of the challenge; 
(b) Counter-affidavit dated Sep. 24, 1981 of 
Shri Kankan filed on behalf of the Union 
of India; (c) Rejoinder-Affidavit dated Sep. 
28, 1981 of Shri K. B. N. Singh in reply to 
Shri Kankan’s counter-affidavit; (d) Counter- 
affidavit dated Sep. 29, 1981 of the Chief 
Justice of India, respondent No. 2; (e) Re- 
joinder-affidavit dated Oct. 16, 1981 by Shri 
K. B. N. Singh in reply to the counter-affi- 
davit of Chief Justice of India; (f) Relevant 


_ correspondence between the Chief Justice of 


India on the one hand and the Union Law 
Minister and the Prime Minister on the 
other and between the Chief Minister of 
Madras and the Union Law Minister con- 
tained in a file pertaining to the impugned 
transfer disclosed by the Union Government 
pursuant to this Court’s order dated Nov. 2, 
1981; (g) Relevant notings in File No. 50/6) 
80-Jus pertaining to the appointment of 
Chief Justices of Delhi High Court and 
Andhra Pradesh High Court in the context 
of the proposed general policy of having all 
Chief Justices in various High Courts from 
outside also disclosed pursuant to this Court's 
order dated Nov. 18, 1981. 


669. Reading items (f) and (g) together 
the following facts op aspects emerge very 
clearly on the record: 


(1) a general policy to have Chief Justices 
of all the High Courts from outside was be- 
ing evolved by the Union Government, whe 
had almost decided to accept the basic prin- 
ciples underlying it but had not finally for- 
mulated or adopted the same because the 
mechanism or modality of procedure had 
yet to be decided upon and fixed and tho 
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notings in File No. 50/6/80-Jus clearly show 
that the appointments of the two Acting 
Chief Justices as Permanent Chief Justices 
of Delhi High Court and Andhra Pradesh 
High Court were made on the understanding 
that they will be liable to be transferred “if 
eventually a decision is taken that every 
Chief Justice must come from outside”; 


(2) that the Government’s view in regard 


to such policy was put across ta the Chief. 


Justice of India but the Chief Justice’ of 
India was “firmly opposed to a wholesale 
transfer of the Chief Justices of the High 
Courts” ‘and had stated, “I take the view, 
which I have expressed from time to time, 
that such transfers may be made in appro- 
priate cases for strictly objective reasons.” 
(vide letter dated Dec. 7, 1980 from the 
Chief Justice of India to the Union Law 
Minister). E 

670. Reading the corespondence at 
item (£) above, the following additional facts 
or aspects emerge clearly: 

(3) that transfers of some of the Chief 
Justices had been engaging the attention of 


the Chief Justice of India for the past few. 


months, and he had made personal inquiries 
in this -behalf and had met several lawyers. 
and Judges of the concerned High Courts 


and on the basis of the data‘ which he had - 


collected and which he had considered with 
the greatesi objectivity he had suggested trans- 
fers of certain Chief Justices including that 
of Shri K.. B. N. Singh (vide letter dated 
December 7, 1980); . > 

(4) that initially on December’7, 1980, the 
recommendation was to transfer Sbri K. B. 
N. Singh to Rajasthan High Court to take 
the place of Shri K. DÐ. Sharma, Acting 


Chief Justice there, who was proposed to be ~ 


transferred as the Chief Justice of the Kerala 
High Court, but after the Union Law Minis- 
ter had pointed out certain difficulties in the 
chain of the connecied transfers, the Chief 
Justice .of India gave a fresh thought to the 
problem and by about December 20, 1980 in 


supersession of his previous proposals the” 


Chief Justice of India recommended that 
Shri M. M. Ismail Chief Justice of the 
Madras High Court should be transferred as 
ihe Chief Justice of the Kerala High Court 
and Shri K. B. N. Singh should be transfer- 
red as the Chief Justice of the Madras High 
Court; l 

(5) that these suggested transfers including 
that of Shri K. B. N. Singh, apart from be- 
ing discussed in the correspondence were also 
discussed orally in meetings and over tele- 
phone by and between the Chief Justice of 
India on the one hand and the Union Law 
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Minister and the Prime Minister on the other 


an inference arising from the correspondence 
at item (£) itself, 


671. Reading items (a) to (e) above, and 
particularly the self-contained comprehen- 
sive affidavit of Shri K. B. N. Singh, coun- 
ter-affidavit of the Chief Justice of India 
and rejoinder-affidavit of Shri K. B. N. 
Singh in reply thereto together and proceed- 
ing on the basis of points of convergence 
only and excluding or ignoring the points of 
divergence between them arising from their 
respective affidavits, the following additional 
facts or aspects emerge very clearly: 

(6) that much prior to his suggesting the 
transfer of Shri K. B. N. Singh from Patna 
to Rajasthan. High Court on Dec, 7, 1980, 
the Chief Justice of India had paid a visit 
to Patna High Court in Feb., 1980 after 
disclosing to Shri K. B.°N. Singh the pur- 
pose of his visit and had during that visit 
met on Feb. 24, 25 and 26, 1980 the Hon’ble 
Judges of that High Court and the Members 
of that Bar individually, the Members of 
the Advocates’ Association collectively and 
the Judges of the District Court at Patna 
and held discussions with them, .and on his 
objective assessment of the situation and the 
data collected he concluded that dissatis- 
factory working conditions obtained in the 
High Court; 

(7) that in regard to the- proposal to trans- 
fer Shri K. B. N. Singh from Patna to 
Shri K. B. N. Singh 
and the Chief Justice of India had discus- 
sions with each other on two occasions — 
one on the Sth Jan., 1980 over phone and 
the other on Jan. 8, 1981 at the residence of 
the Chief Justice of India. What transpired 
between the two on these two occasions is 
very material and again leaving points of 
serious divergence and proceeding on the 
points of broad convergence between the 
two it can safely be stated that this is what 
transpired between them: On Jan. 5, 1981 
the Chief Justice of India .informed Shri 
K. B. N. Singh over phone that it was pro- 
posed to transfer Shri M. M. Ismail to 
Kerala and that he (Shri K. B. N. Singh) 
may have to go to Madras; on further query 
as-to the reason for it, the Chief Justice of 
India referred to Government policy but 
further specifically conveyed to him that it 
was proposed to transfer Shri M. M. Ismail 
from Madras and it was necessary to ap- 
point an experienced and senior Chief Jus- 
tice in his place; during the telephonic talk 
Shri K. B. N. Singh told the Chief Justice 
of India that his mother was seriously ill 
and bed-ridden and was not in a position to 
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move out of Patna and accompany him to 
Madras and further told him that if his 
transfer was insisted upon he would prefer 
to resign whereupon the Chief Justice of 
India requested him not to act in haste and 
to give the matter a close thought, the Chief 
Justice of India also added that he (Chief 
Justice) was making a note of the personal 
difficulty mentioned by him and that it will 
have to be taken into consideration before a 
final decision was taken; the Chief Justice of 
India also requested him to go over to Delhi 
to discuss the question of his transfer. Dur- 
ing the meeting that took place at the resi- 
dence of the Chief Justice of India on 8th 
Jan., 1981 at about 7.30 p. m. the proposed 
transfer was further discussed’ and when 
during the discussion the question of his 
mother’s advanced age and illness cropped 
up, the Chief Justice of India told him that 
he was unable to agree with his view on the 
matter as there were other dependable per- 
sons in his family who could look after his 
mother, that in any case his brother Shri 
S. B. N. Singh, who was practising in the 
High Court, was quite capable of looking 
after his mother, to which Shri K. B. N. 
Singh replied that his mother had a special 
attachment to him and that he could “not 
leave her to the care of his brother and 
other members of the family; during the dis- 
cussion Shri K. B. N. Singh told the Chief 
Justice of India that it was possible that 
baseless complaints, which were the bane of 
Bihar, might have been made to him, and 
if so, he would like to remove any wrong 
impression that might have been created, 
whereupon the Chief Justice of India told 
him that he never went by baseless com- 
plaints and he did not believe that his (Shri 
K. B. N. Singh’s) conduct was blame-worthy 
but that if he wanted to explain any matter, 
which according to him, had created dissatis- 
faction about the working of the High Court, 
he was free to do so; further, 
discussion the Chief Justice of India assured 
him that he did not hold that he (Shri 
K. B. N. Singh)- himself was to blame but 


certain persons were exploiting their proxi- 


mity to him which had created needless mis- 
understanding and dissatisfaction. It may be 
stated that Shri K. B. N. Singh in his re- 
joinder-affidavit has admitted that during 
the discussion the Chief Justice of India did 
mention to him that certain persons were 
exploiting their proximity to him and that 
there was misunderstanding and dissatisfac- 
tion in the High Court; 


| (8) the Chief Justice of India has in terms 
stated on oath that there was full and ef- 


S. P. Gupta and others v. Union Or india and otners 


during the 


DWL, 451 
fective consultation between him and the 
President of India (meaning the President 
acting on advice of Council of Ministers) 


on -the question of Shri K. B., N. Singh’s 
transfer from’ Patna to Madras and that 
every relevant aspect of that question was 
discussed by him fully with the President 
(acting as such) both before and after he had 
proposed the transfer and that every relevant 
circumstance, including the personal difficulty 
mentioned by Shri K. B. N. Singh was con- 
sidered by him carefully and objectively be- 
fore coming to the conclusion that he should 
be transferred to Madras; he has further 
stated that the paramount consideration in 
the impugned transfer was public interest 


‘and that it was not by way of any punish- 


ment at all and that he came to the conclu- 
sion on a dispassionate assessment of the 
relevant facts and circumstances, including 
the language difficulty involved, that Shri 
K. B. N. Singh was suited for being trans- 
ferred to Madras High Court and that it 
was necessary so to transfer him. The Union 
of India through the counter-affidavit of 
Sbri Kankan has denied that the impugned 
order was passed .without effective consulta- 
tion between the President of India (mean- 
ing acting on the -advice of Council of 
Ministers) and.the Chief Justice of India 
and asserted that relevant considerations 
were taken into account by the President 
(acting as above} and that the impugned 
transfer has been made only in public inter- 
est and is not punitive in character. 


672. To the aforesaid facts or aspects 
that emerge clearly from the relevant mate- 
rials on the record two more facis will 
have to be added as having come on record 
through the statements made by the learned 
Solicitor-General in answer to pointed queries 
made by the Court to elicit requisite informa- 
tion and such a course was adopted by the 
Court with a view to avoid burdening the 
record with additional files containing the 
notings which were, however, produced for 
Court’s inspection and these facts are: 


(9) that pursuant to the executive instruc- 
fions contained in the 1972 Memorandum 
dealing with the procedure to be adopted in 
connection with the appointment and trans- 
fer of Judges of High Courts the Union 
Law Minister had ascertained the views of 
the concerned Chief Ministers, namely, the 
Chief Minister of Madras, the Chief Minis- 
ter of Kerala and the Chief Minister of 
Bihar on 3rd, 4th and 6th January, 1981 re- 
spectively, in the matter of the proposed 
transfers; l 
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(10) that the effective decision on the im- 
pugned transfer was taken by the Prime 
Minister on 9th January, 1981 whereafter the 
Necessary and relevant papers were forward- 
ed to the President of India and the im- 
pugned Notification was issued on 19th 
January, 1981. . 


673. At the outset, I would like to 
observe that a needless controversy was rais- 
ed as to whether the impugned transfer has 


been a policy transfer (i.e. a transfer pursuant 


to the policy of having Chief Justices of all 
the High Courts from outside) or a selective 
transfer and a great deal of confusion was 
added to it by the statement which the learn- 
ed Solicitor-General appearing on behalf of 
the Union of India was instructed to make 
during the hearing. As discussed and explain- 
ed in the earlier part of this judgment it can- 
not be accepted as an invariably correct pro- 
position that a policy transfer would always 
be non-punitive in character or that a selec- 
tive transfer would necessarily be a punitive 
transfer. It has been pointed out earlier 
that a policy to have one-third of the Puisne 
Judges of a High Court from outside, in’ the 
absence of any mechanism or modality of 
procedure giving guidelines as to how that 
one-third number will be chosen for imple- 
menting it, would obviously be fraught with 
the vice of discrimination; Similarly even the 
policy of having the Chief Justices of all 
the High Courts from outside stands the 
tisk of being abused by the Executive in 
the absence of proper guidelines being pro- 
vided in the matter of regulating which Chief 
Justice will be posted in what particular High 
Court. A policy transfer, therefore, without 


fixing the requisite mechanism or modality 


of procedure that ensures complete insulation 
against executive interference, could be a 
- punitive transfer in the sense of having 
been effected with some oblique motive 
whereas a selective transfer in an appro- 
priate case for strictly objective reasons and 
in public interest could be non-punitive, with 
the result that each case of transfer, whe- 
ther based: on a policy or a selective transfer, 
will have to be judged on the facts and cit 
cumstances of its own for deciding whether 
it is punitive in character in the sense of 
having been effected with some oblique 
motive or not. In the instant case, having 
regard to the facts mentioned at Nos. 1 and 
2 above, the impugned transfer must be re- 
garded as a selective transfer and not based 
on the policy in the contemplation of the 
Union Government, notwithstanding the re- 
ference to ‘Government Policy’ made by the 
‘Chief Justice of India during his telephonic 


5. F. Gupta and others V. Union of India and others 


A. LK. 


talk with Shri K. B. N. Singh on Jan. 5, 
1981. Since the impugned transfer order in 
the ultimate analysis is of the transferring 
authority (the President) this Court wanted 
to know from the learned Solicitor General 
as to what were the reasons which prompt- 
ed the transferring authority to pass the im- 
pugned order and therefore, a clarification 
was invited, but the statement that was made 


“by him on Nov. 12, 1981, of course, under 


instructions from proper quarters, instead of 
clarifying the position made it more puzzi- 
ing. The statement in substance was that 
the Chief Justice of India had suggested 
certain transfers, including the impugned 
transfer, in pursuance of his own view that 
transfers should be made in appropriate 
cases strictly for objective reasons but the 
Government had acceded to the transfers 
proposed by him as “(1) it was felt that not 
agreeing to these transfers may be construed 
as though the Government is departing from 
tha view of having Chief Justices from out- 
side; (2) the policy aspect could still be press- 
ed into service later”. The statement gives - 
the impression that the transferring auth- 
ority agreed to the transfers because it did 
not want to depart from its view of having 
Chief Justices from outside but at the same 
time it categorically states that it was felt 
that the policy could be pressed into service 
later; the second part of the statement 
clearly suggests that the policy, which had 
not been till then clearly formulated, could 
be and was to be pressed into service later 
meaning thereby that the instant transfers 
were not in pursuance of the policy. Per- 
haps what is sought to be conveyed is that 
each one of the instant transfers was a se- 
lective transfer appropriately made strictly 
for objective reasons and justified by rea- 
sons for which the Chief Justice of India 
had recommended them but at the same 
time they indirectly helped the Government — 
in achieving the same result which would 
have been achieved had the transfers been 
made in pursuance of the policy which the 
Government intended to have. That this 
was intended to be conveyed by the state- 
ant of Nov. 12, 1981 has been made clean 
by .the learned Solicitor General later on, 
for, in his written note filed before this 
Court on Nov. 18, 1981, he has made the 
following categorical statement: “The im- 
pugned transfer, though not in pursuance of 
a policy decision, yet is a step forward which 
is consistent with the view of appointing 
Chief Justices from outside. The impugned 
transfer order, is, however, valid in that it 


satisfies the requirements of Art. 222”, In 
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other words, even as a selective transfer the 
Union Government found it justified for 
reasons given by the Chief Justice of India 
and valid under Art. 222 (1) but at the same 
time accepting his advice and recommenda- 
tion amounted to taking a step forward in 
the direction of their intended policy. But, 
even if it were assumed at the highest that 
the two parties to the consultation (the 
Transferring Authority and the Chief Justice 
of India) had different reasons for agreeing 
to the ultimate result this cannot vitiate the 
consultation contemplated by Art. 222 (i), 
for, consultation, as has been pointed out 
by this Court in Sankalchand Sheth’s case 
(AIR 1977 SC 2328) (supra), requires the 
parties thereto fo make their respective 
points of view known to each other and dis- 
cuss and examine the relative merits of theip 
views and as has been put aptly by Krishna 
Iyer, J. at page 496 of the report “Consulta- 
tion is different from consentaneity. Whey 
may discuss but may disagree; they may 
confer but may not concur”. But, apart 
from this aspect of the matter it seems suffi- 
ciently clear that the impugned transfer has 
been a selective transfer in the instant case 
and it will have to be decided whether it 
properly falls within Art, 222 (1), the same 
having been made after observing the safe- 
guards of public interest and effective con- 
sultation and after following the procedure 
that ensured fair play. 


674. The main question that arises in the 
case is whether the impugned transfer, being 
a selective transfer, has been really made in 
public interest or by way of punishment. 
In this behalf Counsel for Shri K. B. N. 
Singh has raised a two-fold contention which 
has to be squarely dealt with. In the first 
place it has been urged that merely assert- 
ing that the said transfer has been made in 
public interest without categorising the pub- 
lic interest served thereby would be of no 
avail; and secondly, it is clear on record that 
during his visit to Patna in Feb., 
Chief Justice of India had collected some 
data and information which showed that 
certain persons were exploiting their proxi- 
mity to Shri K. B. N. Singh and this had 
created considerable misunderstanding and 
dissatisfaction in the working of the High 
Court which seems to have necessitated or 
justified Shri KR. B. N. Singh's transfer and 
this certainly implies some reflection on Shri 
K. B. N. Singh’s behaviour and the inference 
is unescapable- that the transfer is by way 
of punishment and that too is made without 
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disclosing the data or particulars to him 
amounting to unfair play. It is not possible 
to accept either of these two contentions for 
the reasons which I will presently indicate. 
It is not correct to say that the contesting 
respondents have been merely asserting baldly 
that the impugned transfer has been made 
in public interest without categorising the 
public interest served thereby. Actually two 
categories of public interest have been 
indicated by the Chief Justice of India 
in his counter-affidavit; so far as the shifting 
of Shri K. B. N. Singh from Patna High 
Court is concerned the reason indicated is 
that certain persons were exploiting their 
proximity to Shri K. B. N. Singh which had 
created considerable misunderstanding and 
dissatisfaction in the working of the High 
Court and surely remedying dissatisfactory 
working conditions ina High Court serves one 
kind of high public interest; and so far as his 
posting at Madras High Court is concerned, 
the Chief Justice of India felt that it would 
be in fitness of things that an experienced 
and senior Chief Justice like Shri K. B. N. 
Singh be posted as the Chief Justice of one 
of the premier High Courts in the country. 
It is difficult to countenance any suggestion 
that either of these considerations which 
weighed with the Chief Justice of India does 
not serve public interest. The first conten- 
tion, therefore, must be rejected. Coming to 
the punishment aspect strenuously pressed by 
Counsel for Shri K. B. N. Singh I would like - 
to observe that it will not be correct to draw 
an inference of the concerned Judge’s con- 
nivance or complicity in every case where 
persons close to him exploit their proximity 
to him while handling their matters in the 
High Court and in the absence of any con- 
nivance or complicity on his part, such ex- 
ploitation of close proximity would not imply 
any reflection on the Judge concerned. It is 
conceivable that undesirable activities are in- 
dulged in without his knowledge or consent 
— nayeven against his wishes and sometimes 
despite counter measures adopted by. him, 
and yet such exploitation of close proximity 
and the undesirable activities would spoil the — 
atmosphere and lead to dissatisfactory work- 
ing conditions in the High Court. In such a 
case if the atmosphere has to be improved and 
dissatisfactory working conditions have to be 
remedied it may become inevitable to trans- 
fer the concerned Judge without any blame 
attaching to him whatsoever; it is obvious 
that such a transfer will not carry any reflec- 
tion on him. Further if the data or informa- 


tion, which leads to the discovery of dis- 
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satisfactory working conditions in the High 
Court, were also to indicate the concerned 
Judge’s connivance or complicity in the ex- 
ploitation then only the question of putting 
the same to him will arise but not otherwise. 
The instant case seems to be of that type, 
for, during his discussion with Shri K. B. N. 
Singh the Chief Justice of India had rte- 
peatedly told him that it was not his practice 
to take into account any baseless complaints, 
that he did not believe that his (Shri K. B. N. 
Singh’s) conduct was blameworthy in any 
manner and even when he mentioned this 
particular aspect about certain persons ex- 
ploiting their proximity to him which had led 
io needless misunderstanding and dissatisfac- 
tory working conditions in the High Court 
he specifically assured him that he was not 
to blame for it nor responsible for it, .No 
material appears to have been placed before 
Chief Justice of India by anyone even re- 
motely suggesting that there was any con- 
nivance or complicity on the part of Shri 
K. B. N. Singh in the matter of exploitation 
of proximity leading to dissatisfactory work- 
ing conditions in Patna High Court and there 
is no reason why the statement of the Chief 
Justice of India that Shri R. B. N. Singh was 
not responsible nor was to blame for it should 
not be accepted. In the absence of any con- 
nivance or complicity on his part in the 
matter of the exploitation, no reflection on 
Shri K. B. N. Singh is implied simply by re- 
ason of his transfer, which must be regard- 
ed as having been made, with a view to re- 
medying the dissatisfactory working condi- 
tions in that High Court and no unfair play 
was involved in the procedure followed by 
the Chief Justice of India. In the circum- 
stances it is clear that the impugned transfer 
has been in public interest and not by way 
of punishment. 


675. On the question whether there has 
been full and effective consultation between 
the transferring authority (the President) and 
the Chief Justice of India it is true that a 
mere recital in the impugned Notification 
dated 19th Jan, 1981 about such consultation 
will not be of much avail especially when the 
factum of such full and effective consultation 
has been put in issue but here the contesting 
respondents’ case on that aspect does not rest 
merely on the recital to be found in the im- 
pugned Notification but they have produced 
sufficient material on record to show that 
there was full and effective consultation as 
contemplated by Art. 222 (1) before the im- 
pugned order was made. On the question as 
to whether there-was consultation between the 
transferring authority on the one hand and 
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the Chief Justice of India on the other and 
if so, what transpired during such consultas 
tion Shri K. B. N, Singh obviously has no 
personal knowledge and one will have to 
consider what one or both the parties to the 
consultative process have to say on the 
matter, It is well-known that in writ pro- 
ceedings the affidavits, counter-affidavits and 


_ Tejoinder-affidavits filed by the parties con- 


stitute not merely their pleadings but also 
partake of the character of evidence in the 
case and it is from this angle that the counter- 
affidavits filed on behalf of the contesting re- 
spondents, particularly that of the Chief Jus- 
tice of India, a party to the consultative pro- 
cess, will have to be examined. Keeping the 
recital about the consultation with him that 
is to be found in the impugned - Notification 
aside, there is a positive statement on oath 
made by the Chief Justice of India in hbis 
counter-affidavit dated September 29, 1981 
that there was full and effective consultation 
between him and the President of India on 
the question of Shri K. B. N. Singh’s transfer 
from Patna to Madras and that every relevant 
aspect of that question, which would include 
the language difficulty involved as well as the 
personal difficulty of Shri K. B. N, Singh, 
was discussed by him fully with the President 
both before and after he had proposed tho 
frapsfey and it is obvious that this statement 
of the Chief Justice of India partakes of the 
character of the evidence seeking to prove the 
ractum and contents of the consultation. Far 
from there being anything on record which 
may detract from this averment, there is posi- 
tive other material on record to corroborate 
the same. The correspondence file disclosed 
by the Union Government clearly shows that 
the question of Shri K. B. N. Singh’s transfer 
was discussed and considered fully by and 
between the Chief Justice of India on the 
one hand and the Union Law Minister and 
the Prime Minister representing the transfer- 
ting authority on the other not merely 
through correspondence but also orally in 
tmeetings and over telephone. Presumably 
basing himself on this correspondence file 
Shri Kankan in his counter-affidavit dated 
September 24, 1981 has denied that the im- 
fugned order was passed without effective 
consultation between the Chief Justice of 
India and the President of India (of course 
meaning the President as the constitutional 
head acting on the advice of Council of Min- 
icters) and has further asserted that the rel- 
evant considerations were taken into cons- 
sideration by the President (acting as such). 
Ic was argued that the data collected by the 
Chief Justice of India during his visit to 
Patna High Court in February, 1980 does not 
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seem to have been placed before either the 
Union Law Minister or the Prime Minister 
but such an argument has to be rejected be- 
cause the Chief Justice of India’s letter dated 
December 7, 1980 to the Union Law Minister, 
wherein the reference to the collection of 
such data by the Chief Justice of India as a 
result of his discussion with several lawyers 
and Judges of the concerned High Courts and 
to his having considered the same with 
greatest objectivity has been made, itself 
‘states that the same was written “in further- 
ance of” the discussion which both of them 
had on the previous day i.e. on December 6, 
1980, on many an important matter concern- 
ing the High Courts. It was also argued 
that the statement of the Chief Justice of 
India in his counter-affidavit that he had dis- 
cussed the question of impugned transfer 
with the President of India is vague inasmuch 
as it has not been clarified as to with whom 
from the side of the transferring authority he 
had these discussions, whether with the Union 
Law Minister or with the Prime Minister or 
with the President himself personally; this 
argument has also to be rejected, for the rel- 
evant correspondence disclosed by the Union 
Government clearly shows that the Chief Jus- 
tice of India had these discussions about the 
impugned transfer both with the Union Law 
Minister and the Prime Minister and neithep 
the Chief Justice of India nor Shri Kankan 
has suggested that the Chief Justice of India 
had discussed the question personally with the 
President of India. When the correspondence 
indicates clearly the two functionaries from 
the side of the transferring authority with 
whom the Chief Justice of India had discus- 
sions and there being no whisper either from 
the Chief Justice of India or from Shri Kan- 
kan that there were personal discussions with 
the. President, it is ridiculous to suggest that 
‘the statement of the Chief Justice of India in 
that behalf is vague. With this material on 
record I did not appreciate the necessity op 
desirability of any clarificatory statement 
coming from the. President that the issue was 
mever discussed by the Chief Justice of India 
‘with him personally. What is more, it is 
surprising that in face of such correspondence 
showing discussion on the subject with the 
Union Law Minister the Solicitor General 
should have been instructed to make a state- 
ment which he did on November 12, 1981 to 
the effect “the Chief Justice of India men- 
tioned to the Law Ministery about his pro- 
posal to transfer Shri K. B. N. Singh”. The 
twist given in the statement that the Solicitor- 
General was instructed to make cannot escape 
this Court’s attention. Why was it neces- 
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sary? Be that as it may the material on re- 
cord clearly shows that the impugned transfen 
was fully discussed by the Chief Justice of 
India with the Union Law Minister and the 
Prime Minister. It was also faintly argued 
that the last discussion between the Chief 
Justice of India and Shri K. B. N. Singh 
having taken place in the evening at about 
7.30 p.m. on 8th Jan., 1981, the matter could 
not have been. discussed further between the 
Chief Justice of India and the transferring 
authority before the effective and final deci- 
sion was taken by the Prime Minister which 
is said to have been done by her on 9th Jan, 
1981. Whe argument is merely required to ba 
stated to be rejected, for even after the last 
discussion between the Chief Justice of India 
and Shri K. B. N. Singh was over there wa4 
ample time and opportunity for the Chief 
Justice of India to put across all that trana- 
pired between him and Shri K. B, N. Singh 
together with his reaction thereon either to 
the Union Law Minister or the Prime Min- 
ister or to both orally either in a meeting op 
on the telephone before the final and effec- 
tive decision on the impugned transfer was 
taken by the Prime Minister. From the 
material produced on record, therefore, it is 
abundantly clear that there was full and 
effective consultation between the transferring 
authority on the one hand and the Chief Jus- 
tice of India on the other in regard to the 
impugned transfer as contemplated by Arti- 
cle 222 (1) before the effective decision there- 
on was taken, and if the consultation has 
been full and effective as contemplated by 
Art. 222 (1), as is shown by the material pro- 
duced on record, the contention that the 
normal procedure ought not to have been re- 
versed and the proposal should have emanat- 
ed from the President and not from the Chief 
Justice of India as is the case here loses its 
significance. Moreover, there is no hard and 
fast rule as to from whom a proposal for 
transfer should emanate. 


676. On the last aspect as to whether the 
procedure followed by the Chief Justice of 
India ensured fair play in relation to Shri 
K. B. N. Singh op not the material on record 
clearly shows that the Chief Justice of India 
had discussed all the relevant aspects con- 
cerning the impugned transfer with Shri 
Ki. B. N, Singh including his personal diff- 
culty pertaining to his mother’s advanced age 
and serious illness. What the Chief Justice of 
India took a different view about it does not 
mean that any unfaip play was involved. 
After all in his view public interest out-weigh- 
ed the considerations of personal difficulty as 
well as the language difficulty which were put 
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before him. As discussed earlier there being 
no charge nor any imputation against Shri 
K. B. N. Singh there was no question of 
giving him an opportunity to meet any. It 
is thus clear that the procedure that was 
followed ensured complete fair play qua Shri 
K. B. N. Singh. ; 


677. It was next contended by Counsel 
for K. B. N. Singh that the Executive Instruc- 
tions in Para 12 of the Memorandum of 1972, 


containing the procedure to be ‘adopted in 
connection with transfers of High Court 
Judges issued by the Central Government, in 
the matter of consultation or ascertainment of 
the views of the Chief Ministers of the States 
involved in a transfer had not been follow- 
ed in this case. The contention was, how- 
ever, not pressed when the learned Solicitor- 
General after consulting the relevant files, 
made a statement at the Bar that in the in- 
stant case the Union Law Minister had con- 
sulted and/or ascertained the views of the 
Chief Ministers of Tamil Nadu, Kerala and 
Bihar on 3rd, 4th and 6th January, 1981 re- 
spectively in the matter of the proposed trans- 
fers. Further, in my view the question whe- 
ther the Tamil Nadu Chief Minister’s letter 
pointing out language difficulties was actually 
placed before the Chief Justice of India on 
not would not be material if the Chief Jus- 
tice of India was apprised of the grounds of 
objection based on language difficulty and he 
had considered them and the material shows 
that the Chief Justice of India had taken 
into consideration the objections based: on 
language difficulty. 


678. Counsel for Shri K. B. N, Singh in 


the last resort faintly urged that simultaneou- 


sly with the passing of the impugned order 
the provisions of Art, 222 (2) ought to bave 
been complied with and since no order fixing 
compensatory allowance to Shri K.. B. N. 
Singh was passed upon his transfer the im- 
pugned transfer order would be invalid. It 
is impossible to accept such a contention, for, 
Art, 222 (2) does not provide that the order 
+fixing compensatory allowance to the trans- 
feree Judge has to be issued simultaneously 
along with the transfer order; all that it pro- 
vides is that when a Judge has been or is 
transferred after complying with the require- 
ments of sub-art, (1) he shall, during the 
period he serves as a Judge of the other High 
Court, be entitled to receive, in addition to 
his salary, such compensatory allowance as 
may be determined by Parliament by law 
and, until so determined, such compensatory 
allowance’ as the President may by order fix. 
It is obvious that such an order fixing the 
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compensatory allowance could follow and 
would have followed in the instant case with- ` 
in reasonable time but here the occasion to 
make such order got postponed because of 
the stay of transfer that was ordered by this 
Court. 


679. In the result it is clear that the im- 
pugned transfer must be held to be a valid 
transfer under Art. 222 (1) of the Constitu- 
tion. 

680. Before parting with these cases I 
would like to place on record my sense of 
appreciation and gratitude to all the learned 
Counsel who have rendered great assistance 
to the Court by arguing their respective 
points with exceptional ability and skill. I 
have always held the view that the quality of 
a judgment rendered by a Court varies in 
direct proportion to the quality of assistance 
received by it from counsel appearing before 
it and whatever little I have been able to do 
in these cases it is mainly due to the excel- 
lent assistance received from counsel and I 
thank them, At the same time I cannot help 
keeping on record a feeling of uneasiness 
which I entertained during the hearing of 
Shri K. B. N. Singh’s case because of the 
Manner in which that case was conducted by 
the contesting respondents through the learns 
ed Solicitor General, for which I hasten to 
add, that the Solicitor General is not at all 
responsible, though on occasions he was re- 
quired to do some tight-rope walking, obvi- 
ously under instructions. On more occasions 
than one I was left in doubt whether they 
were really interested in having the transfes 
order upheld. The statement which the Soli- 
citor General was instructed to make on 
November 12, 1981 in which a twist was 
given suggesting, contrary to the documentary 
record, that the Chief Justice of India had. 
instead of “discussing” the proposal of 
transfer, “mentioned” the same to the Law 
Minister, cannot be otherwise explained. I 
have already mentioned that I have failed to 
appreciate the desirability or necessity of the 
statement made on behalf of the President of 
India disowning the “personal discussion” 
with the Chief Justice of India on the issue 
of transfer, especially when the latter had 
not raised a whisper about such personal dis- 
cussion. After all is said and done, it must 
be observed that while acting administratively 
the attitude and behaviour of the Chief Jus- 
tice of India was befitting the paterfamilias 


of the Judiciary. The way he dealt with the 


cases of Shri S. N. Kumar and Shri K. B.N. 
Singh has been objective and judicious. — by 
refusing to rely on unconfirmed reports, 
rumours or gossip in the case of the former, 
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and by following a procedure that ensured 
fair play in the case of the latter. 


681. The other aspect; I would like to 
refer is the manner in which a section of the 
Press has behaved in this case. I am con- 
strained to observe that a section of the 
Press while reporting the proceedings of this 
Court in this case seems to have, without 
fully realising the scope and purpose of the 
disclosure ordered: by the Court, exceeded its 
limits of fair reporting and fair comment by 
discussing the merits and demerits of the 
grounds on which recommendations were 
made concerning the Judges or the truth or 
falsity of the disclosed material; assuming that 
this Court was intending to adjudicate on tha 
merits or demerits of the grounds of the re- 
commendations made or on truth or falsity 
of the materials even then how could the Press 
before this Court has finally adjudicated upon 
the issues involved, pronounce its verdict — 
which it almost did — on the high constitu- 
tional functionaries involved by holding a 
trial by Press? The disclosure, which be- 
came necessary in the highest public interest 
of administration of justice — for seeing that 

injustice was not perpetrated and justice was 
meted out to high judicial functionaries under 
the Constitution, was not intended for being 
used for such purpose. Such behaviour of a 
section of the Press has been most distressing 
and has unnecessarily affected the image of 
Judiciary and the high constitutional func- 
tionaries involved, 


682. In conclusion I would pass the 
following order: ) 

(1) Writ Petitions in Transferred Cases Nos. 
19-22 of 1981 are allowed. 

(2) The impugned Circular letter dated 
March 18, 1981 is quashed and struck down 
as impinging on judicial independence and as 
being violative of Arts. 222 (1) and 14. 


(3) In future extensions to sitting Additional 
Judges should normally be for two years and 
no extension to any Additional Judge for less 
than a year be ever granted. 

(4) The decision to drop Shri S. N. Kumar 
is quashed and his case is sent back to the 
President for reconsideration and passing ap- 
propriate orders after the requisite consulta- 
tion is undertaken afresh, with due observance 
of adequate fair play. 

(5) Since Shri K. B. N. Singh’s transfer is 
held to be valid, Writ Petition No. 274 of 
1981 and those in transferred Cases Nos. 2, 
-6 and 24 of 1981 are dismissed. 


(6) Each party will bear its own costs in 
these cases. 
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DESAI, ‘J.:— 683. March 18, 1981 till 
law courts and lawyers in their present 
form and structure survive, would be 
remembered as a day that „raised a 


- Storm of controversy leading to a spate 


of writ petitions in different High Courts 
in the country, The Law Minister of 
the Government of India selected that 
fateful day for issuing a circular, for- 
warded it to the Chief Ministers of all 
States and the Governor of Punjab re- 
questing them to obtain the consent of 
Additional Judges working in the High 
Court in their respective States with 
preference limited to three stations, for 
being appointed as permanent fudges 
in High Court other than the High 
Court in which they are, at present, 
appointed and functioning. A similar 
consent was also to be obtained from 
those who may be recommended in 
future for appointment as judges of 
the High Court, 


684. It appears that the first salvo 
was fired by Shri S. P, Gupta, Advocate 
practising in the Allahabad High Court 
who filed a writ petition in the Allaha- 
bad High Court impleading President of 
India, Union of India, Chief Justice of 
India, Chief Justice of Allahabad High 
Court and Governor of State as respon- 
dents praying for a writ, direction or 
order in the nature of mandamus direct- 
ing the President to appoint judges of 
the High Court in accordance with the 
constitutional scheme ete, ‘There was 
also qa prayer for a direction to appoint 
three named judges as permanent judges 
but this prayer was not pressed. ‘This 
petition was filed, it appears, on the 
very day on which the circular was 
issued, After it was admitted, the peti~ 
tion was twice amended with the leave 
Of the Court, the first order being dated 
May 1, 1981 and the second being July 
20, 1981, Respondent 1, President of 
India, Respondent 3, Chief Justice of 
India and Respondent 5, Governor of 
Uttar Pradesh were subsequently drop- 
ped and their names from the array of 
respondents were deleted, ‘This peti- 
tion stood transferred fo this Court by 
the order dated May 1, 1981, and it 
was registered as Transferred Case 
No, 19 of 1981, 


685. After the issue of the impugned 


circular dated March 18, 4981, some 
events occurred which may be briefly 
noticed. The initial term of appoint 


ment. of three additional ‘judges of 
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Delhi High Court, Mr, O. N, Vohra, 
Mr, S. N. Kumar and Mr, S, B. Wad 
expired on Mar, 6, 1981, and each of 
them was appointed as an additional 
fudge for a period of three months, 
This short-term extension presumably 
provoked Shri J, L, Kalra and some 
others, practising advocates, fo file Writ 
Petition No, 636 of 1981 on Mar, 26, 
1981, in the High Court of Delhi im- 
pleading Union of India as the sole re- 
spondent, A number of prayers have 
been made in this petifion, one which 
deserves mention js that a direction be 
issued that Shri N, N. Goswami, Shri 
Sultan Singh and Shri O, N, Vohra, 
three additional judges of the 
Cour of Delhi bea appointed as per- 
manent Judges and a further direction 
fhat the term of Shri S, N, Kumar and 
Shri S, B. Wad, additional Judges func- 
tioning in the same Court be extended 
for a period of two years,. By an order 
made by this Court on May 1, 1981, this 
writ petition stood transferred to this 
Cour and is registered as Transferred 
Case No, 21 of 1981, 


686. As a sequel to the issuance of 
Ehe impugned circular dated Mar, 18, 
198I, a speciaf general meeting of the 
Advocates Association of Western India 
was held at? Bombay on Apr, 3, 1981, 
where a resolution was adopted ques- 
tioning the propriety of obtaining the 
vonsenð of additional judges to be ap- 
pointed as permanen? judges in other 
High Courts in advance and further 
resolved fo Jodge a strong protest with 
the Union of India, , 
tion appears to be adopted by the Bom- 
bay Bar Association af its Extraordi~ 
Mary General Meeting held on Apr, f, 
#981, Ultimately Shri Iqbal M., Chagla 
and three other advocates filed a Writ 
Petition No, 527/81 in the High Court of 
Bombay questioning inter alia that the 
circular issued by the Law Minister on 
March 18, 1981 be declared’ ultra vires 
and void and as a consequence, consent, 
if any given, and consequent action, if 
any, taken, be declared null’ and void. 
An injunction was sought restraining 
fhe respondenfs from implementing the 
impugned circular and ad interim relief 
in terms of this prayer was also sought, 
The respondents impleaded were the 
Law Minister, Union of India and ten 
additional judges of Bombay High 
Court. This petition was admitfed and 
rule nisi was issued and ad interim in- 
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A similar resolu- — ) 3 aised 
independence of judiciary being 
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function was granted, ‘This Jed fo filing 
of an appeal by Union of India before a 
Division Bench of the Bombay High 
Court, Subsequently by an order of- 
this Court, this case stood transferred to 
this Court under Art, 139A and is re- 
gistered as Transferred Case No, 22 of 
198i, a ; 


687. Shri V. M., Tarkunde, former 
Judge of Bombay High Court: and Senior 
Advocate practising in - the 
Court, General Secretary of the Citis 
zens for Democracy and President of 
fhe People’s Union for Civil Liberties 
filed Writ Petition No, 882 of 1981 in 
the High Court of Delhi on April 22. 
1981, impleading initially Union of 
India as the sole respondenf, ' If. - ap= 
pears that subsequently the Law Minis- 
ter and one Mr, Pi K, Kathpalia, Ad- 
ditional! Secretary, Department of Justice 
were impleaded as respondents 2 and 3 
respectively. The petitioner also filed 
CMP, No, 13425/81: requesting this 
Courfl to direct that Mr, Justice .O, N; 
Vohra and Mr, Justice S, N. Kumar be 
impleaded as respondents, CMP, was 
allowed by the order dated July 7, 1981; 
Shri O, N. Vohra and Shri S, N. Kumar, 
Additional Judges of Delhi High Cour? 
who were given extension for . three 
months commencing from ‘March 8. 1981, 
fo June 5, 1981, were impleaded as 
respondents 4 and 5, Of. the fwo addi« 
fional qudges so impleaded, respondent 5 
Shri S. N, Kumar has participated; in 
the proceedings and has appeared 
through his counsel . Shri R, K, Garg. 
The principal question raised was ah 

@ 
basic and fundamental feature of our 
Constitution, any action of the executive 
which would be subversive of the in- 
dependence of -judiciary, must be de- 
clared unconstitutional, It was stated 
that the circular of the Law Minister of 
Mar, 18, 1981, directing the Chief Mini- 
sters of States to obtain consent of an 
additional judge for being posted as 
permanent. judge in other High . Court 
giving him an- option. to. disclose . his 
preference fimited fo Three stations and 
a similar consent fo ba obtained in ad- 
vance from a person fo. be recom- 
mended for appointment as a judge of 
the High Courf is subversive of the 
independence of judiciary, . If was subs 
mitted that fie extension of the term 
of an additional judge or his appoini= 
meni as a permanen? fudge cannot be 
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left to ihe unfettered discretion of the 
executive because it would make a 
serious inroad on the independence of 
judiciary, Another important conten~ 
fion raised in the petition was whether 
short-term extension of additional 
fudges is permissible under Article 
2294 and whether it is open to the ex- 
ecutive to appoint addilionaj judges 
Neaving vacancies in the permanent 
strength of the High Court judges un- 
filled, even though the arrears are moun 
‘ting, A specific contention was raised 
with specific reference to the position 
of the Delhi High Court alleging that 
it would be contrary to the constitu- 
tional] intendment underlying Art, 215 
fo maintain half the strength of the 
Delhi High Court as additional judges, 
This petition under an order made by 
this Court stood transferred to this 
Court under Article 139A and is regis- 
tered as Transferred Case No, 20 of 
2981, 


688. In all these petitions, Mr, K, Ce 
Kankan, Deputy Secretary in the De- 
partment of Justice, Ministry of Law, 
Justice and Company Affairs has filed 
his counter~affidavit with regard to the 
circular of the Law Minister and other 
contentions, IË was stated that the 
present government is vitallly concern~ 
ed in maintaining fhe independence of 


fudicijary and in the administration of © 


fustice according? fo the rule of law. 
With regard to the circular dated March 
18, 1981, issued by the Law Minister, 
if was submitted that the circular is 
not meant to be covert method to trans~ 
fer judges from one High Court to other 
High Court circumventing the require 
ments of Arf, 222 (1) or ratio of the de- 
cision in Union of India v, S: H. Sheth, 
(1978) I SCR 423 : (AIR 1977 SC 2328}, 
It was in terms stated that the failure 
of the judge to give consent would not 
be a relevant factor while considering 
him for appointment as a permanent 
fudge or for a second term as an addi- 
fional judge, as the case may be, It 
was stated that the appointment of ad- 
ditionay judges for two years or for 
shorter period has been done after fof- 
Towing the constitutional provision in 
fhis regard and keeping the public in= 
terest in view. With regard fo the 
gecond appointmen? of an additional 
fudge after the expiry of the first term, 
iE was stated that if is a fresh appoint- 
menf and fresh. warrant has fo ba 
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issued and judga. has to take a fresh 
Oath as prescribed and, therefore, the 
full round of consultation under 
Art, 217 wil] have fo be gone through. 
Reference was made fo the guidelines 
prescribed for the disposal of cases by 
a High Court Judge and these guide- 
lines provide a yardstick for calculat~ 
ing the number of additiona} fudges, 
It is also stated that the strength of 
the Delhi High Court was raised in 
June, 1979, and a proposal of the Chief 
Justice of Delhi High Court for sanc- 
tion of two extra judges was approved, 
Short term appointments were sought fo 
be justified on the plea that thera 
were valid reasons for such short term 
appointments and privilege was claimed 
against disclosure of papers relating 
to appointment of additional judges, Jt 
was specifically denied that the circular 
was meant to be utilised for transfer 
of judges circumventing the require- 
ments of Art, 222, If was stated thaf 
complaints have bezn received about 
the prejudicial attitude of certain judges 
including additional judges, bred by 
kinship and other loca] links and afilia- 
tions, Political links have also been 
mentioned in certain cases and various 
state authorities have expressed their 
reservations about continuance of some 
additional judges, These matters were 
generally mentioned te the constitu- 
tional authorities, There is an aver- 
ment in the affidavit that ik is not the 
intention of the Government fo appoint 
every additional judge in another State, 
This is specifically referred fo because 
a serious controversy developed thag 
the Government wants to arm itself 
with power fo pick and choose judges 
for transfer outside the State and thaf 
this would provide an opportunity for 
extending policical patronage so that 
fudges, to avoid harassment of being 
appointed fo a High Court outside their 
State may lean towards the Government 
for their survival. Explaining the rai- 
son d'etre if was stated that the purpose 
behind the circular dated March {8, 
1981, was to fake steps in the direction 
of having outsider in the High Cour 
fo help in the process of national inte- 
gration and also fo improve the func- 
tioning of various High Courts by 
having in each High Court the presence 
of a number of judges who would not 
be swayed by focal considerations or 
affected by the issues which arouse 
Passions and emotions, Support was 
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drawn for this statement from the 14th 
Report of the Law Commission and 
from the latest 30th Report of the Law 
Commission presided over by Mr, H. R 
Khanna and from the study group sef 
up by the Administrative Reforms Com- 
mission. It was in terms admitted that 
the additional judge is not a judge on 
probation. It was stated that short 
term appointments are made pending 
the final decision, a thing which would 
appear Objectionable in view of the 
mandate of Article . 224, Power was 
claimed by the executive to appoint any 
additional judge for any shorter period 
as may be considered justified. Jf con- 
ceded, this can lead to a logical absur-~ 
dity, namely, from day to day, the 
situation very -difficult even to conceive 
tn any form of political society one may 
think of, However, a mitigating cir- 
cumstance was pleaded that additional 
judges for shorter periods have been 
appointed in specjal circumstances and 
only when there are exceptional] factors 
necessitating appointments for shorter 
periods, In respect of Shri O. N. Vohra 
and Shri S. N. Kumar, it was stated 
that the short-term appointment was 
made to enable the Government to take 
a final view having regard to the com- 
plaints that have been received against 
some of them after consultation with 
the constitutional `- authorities. The 
statement in the petition that the Chief 
Justice of Delhj High Court and Chief 
Justice of India both had recommended 
the appointment of these two judges for 
a further period of two years was 
denied. It appears that the Chief Jus- 
tice of Delhi High Court had not re- 
commended Shri S. N. Kumar for ap- 
pointment as additional judge after ex- 
piry of his initial term of two years on 
Mar, 6, 1981.. The incorrect averment 
in the petition has found its place in 
an order made by the Vacation Judge 
on June 6, 1981, At the appropriate 
place, it will be pointed out that Chief 
Justice of Delhi High Court had, for his 
reasons, declined to recommend appoint- 
ment of Shri S, N, Kumar as an addi- 
tional judge on the expiry of his first 
terms on Mar, 8, 1981, 


689. As almost identicaf contentions 
have been raised by Mr. Kankan in the 
various affidavits filed by him in every 
case, it is not necessary to recapitulate 
them here except recalling one aver- 
ment made in his counter affidavit filed 
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on July 6, 1981, in reply to the petition 
filed by Shri Iqbal M. Chagla and others 
in Bombay High Court because it was 
the subject-matter of debate. In para 9 
(VII) it is stated that the data collected 
pursuant fo the circular issued by the 
Law Minister would be made available 
to the Chief Justice of India, Chief Jus- 
tice of the High Court concerned and 
the Governor of the State, The submis- 
Sion was that the circular was issued 
for data collection is a subterfuge rex 
sorted to, to provide an innocent cloak 
to a dagger aimed at independence of 
judiciary, 


690. It may be -briefly mentioned 
here that Writ Petition No. 274/81 filed 
in this Court and Transferred cases 
Nos, 2, 6 and 24/81 were listed to be 
heard along with the present batch of 


cases with a view to avoiding the rex 
petition of the arguments on points 
common to both sets of cases, In the 


first group of cases the question of con- 
struction of Arts. 217, 224 and other con< 
nected articles prominently figured in 
the context of circular of the Law Mini- 
ster dated Mar. 18, 1981, seeking con 
sent of additiona] judges for being ap- 
pointed as permanent judges in other 
High Courts and the short term exten~ 
sions given to Shri, O. N. Vohra, Shri, 
S. N. Kumar and Shri S. B. Wad, ads 
ditional judges of Delhi High Court and 
the final non-appointment of Shri O. N. 
Vohra and Shri S. N. Kumar, The 
submission was that the circular of 
the Law Minister manifests a covert 
attempt to transfer additional judges 
from one High Court to other High 
Court without’ consulting the Chief 
Justice of India as required by Arti- 
cle 222 (1) and thereby circumventing 
the majority decision in Mr, Sheth’s 
case, The Central theme was the scope, 
ambit and content of consultation which 
the President must have with the threa 
constitutional functionaries set out in 
Art. 217 (1), In the second group of 
cases, the question arose in the context 
of transfer of Shri K. B. N. Singh, 
Chief Justice of Patna High Court as 
Chief Justice of Madras High Court 
consequent upon the transfer of Shri 
M. M. Ismail, Chief Justice of Madras 
High Court as Chief Justice of Kerala 
High Court by Presidential Notification 
dated Jan, 19, 1981, in exercise of the 
power conferred upon him by Art, 222, 
The controversy centred down the 
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scope, ambit and content of consulta- 
tion that the President must have with 
the Chief Justice of India before ex- 
ercising the power to transfer under 
Art, 222, Thus, the scope, ambit and 
content of consultation under Art. 217 
as also one of Art, 222 which, as Mr. 
Seervai stated, was more or less the 
same though the different facets on 
which consultation must’ be focussed 
may differ in the case of transfer 
and in the case of appointment, figured 
prominently in both the groups of cases, 
The parameters of scope, ambit and 
content of consultation both under 
Arts, 217 (1), 222 and 224, were drawn 
On a wide canvas to be tested on the 
touchstone of independence of judiciary 
being the fighting faith and fundamen- 
tal and basic feature of the Constitu- 
tion, It was stated that if the consulta- 
tion itself is to provide a reliable safe- 
guard against. arbitrary and naked ex- 
ercise of power: against . judiciary, the 
procedure of consultation: must be so 
extensive as to cover all aspects of the 
matter and it must be made so firm 
and rigid that any contravention or 
transgression of it would be treated as 
Mala fide or subversive of independence 
of judiciary and the decision can be 
corrected by fudicial review. There- 
fore, at the outset it is necessary to be 
properly informed as to the concept of 
independence of judiciary as set out 
in the Constitution, 


691. The entire gamut of arguments 
revolved principally round the con- 
struction of Arts, 21% and 224 in 
one batch of petitions and Art, 222 
în another . batch but the canvas was 
spread wide covering various other Arti- 
eles of the Constitution, analogous pro< 
visions in .previous Government of 
India Acts, similar provisions in other 
democrafie constitutions and reports of 
Law Commission. Rival constructions 
canvassed centred upon the pivotal as= 
sumption that independence of judiciary 
is a basic and fundamenta} feature of 
the Constitution which hag its genesis 
in the power of judicial] review which 
enables the court to declare executive 
and legislative actions ultra vires the 
Constitution, In thig connection we are 
not starting on a clean slate as the 
contention in this very form and for 
an avowed object was widely canvas- 
sed in S. H. Sheth v, Union of India, 
(1976) 17 Guj LR 1017 (FB) and in 
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Union of India v. S. H. Sheth (AIR 1977 
SC 2328). Some additional djmentions 
were added to this basie concept of in- 
dependence of judiciary while both the 
parties vied with each other as in the 
past (see statement of Shri 5, V, Gupte 
then Attorney General in Mr. Sheth’s 
case), on proclaiming their commitment 
to independence of judiciary though in 
its scope and content and approach 
there was a marked divergence, 


692. Petitioners in both the batches 
of petitions passionately asserted that 
independence of judiciary is the basic 
postulate of our Constitution and any 
interpretation of the articles in the 
fasciculus of articles relating to judi- 
ciary must keep it inviolate, The con- 
struction, asserted the petitioners, which 
would make any inroad on the absolute 
independence of judiciary must be re- 
jected because the entire edifice of Par- 
liamentary ‘democracy as envisioned in 
our Constitution rests on the firm struc- 
tural foundation of the independence of 
judiciary, It was asserted that Parlia- 
mentary democracy of Westminster 
model with a written constitution and 
with division of functions amongst the 
three branches of the Government, the 
executive, the legislature and the judi- 
ciary postulate that where a transgres- 
sion of power takes place there must be 
a body of independent persons with 
power to correct deviations, so that all 
constitutiona] functionaries act within 
the framework of the power and per- 
form duties as envisaged by the Consta 
tution, This role, tt was averred, right- 
ly belongs and has been unreservedly 
assigned to the judiciary ‘as a sentinel 
on qui vive’ and in order that this 
branch which has a duty to check ex- 
cess or transgression of or arbitrary ex- 
ercise of power, functioned ‘without 
fear or favour and solely committed *to 
the upholding of the Constitution must ba 


~ 


-free wholly and unreservedly from the 


other more powerful organs of the Indian 
polity, namely, the executive and the 
legislature, 


693. Developing this submission rē- 
ference was made to various provisions 
of the Constitution and the interpreta- 
tion put on some of those provisions by 
the decisions of this Court, It was 
urged that independence of judiciary 
has been put beyond the pale of con- 
troversy in the Court but this Cour? 
must spell out ifs contours and limits, 


442 S.C, S, P. Gupta and others v 


the fringes and the horizon, so that 
wherever an intrusion fakes place or 
an erosion is threatened it can be 
checkmated by judicial review, 


694, A reference to some of the im- 
portant provisions of the Constitution 
would bear repetifion though they have 
been enumerated at Jlength in Mr. 
Sheth’s case, ‘Taking cue from the Act 
of Settlement of the United Kmgdom 
and Section 220 (2) of the Government 
of India Act, 1935, whereby tenure of 
judges was alfered from King’s pleasure 
to one during good behaviour, in U, K. 
and India respectively, Art, 217 (1) and 
Art, 124 (2) ensure tenure during good 
behaviour up fo the age of 62 and 65 
years respectively fo the High Court 
and Supreme Court Judges, Art, 202 
(3) fd and Art, 112 {3) (i) provide that 
expenditure in respect of the salaries 
and allowances of High Court J udges 
and the salaries and allowances. and 
pensions payable to Judges of the Sup- 
reme Court of India is charged on the 
consolidated fund of each State and of 
India respectively, Art, 203 (1) and 
Art, 113 (1) ensure that so much , of 
the estimates as relate to the expendi- 
jure charged upon the Consolidated 
Fund of a State and Consolidated Fund 
of India shal] not be submitted to. the 
vote of the Jegislative assembly and the 
Parliament respectively, High Cour? 
Judges and the Judges of the Suprema 
Court ara assured salaries guaranteed 
by the Constitution ag set out in Sche~ 
dule II by virtue of Art, 221 (1) and 
Art, 125 (1) and a further assurance is 
held out by the proviso to Art, 220 and 
Arf, 125 that the same shal] not be 
varied to the disadvantage of a, judge 
after his appointment, Art, 211 in re- 
spect of High Court Judges and Art. 124 
in respect of Judges of the Supreme 
Courf as also of a High Court immunise 
them in discharge of their duties from 
discussion in the legislature of a State 
and Parliament save and except where 
an address fg the President is presented 
praying for removal of the Judge as 


provided in Arf, 124 (4): and (5) 
Arf, 215 and Arf, 129 make the High 
Cour? and Supreme Court respectively 


a Court of Record with power of such 
Court inclading fhe power fo punish 
for contemp? of ifself, The power fo 
appoint officers and servants of the High 
Courf and officers and servants of tha 
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Justice of the State under Art, 229 and 
upon the Chief Justice of India under 
Article 146 and conditions of service of 
the officers and servants of High Court 
as well as officers and servants of the 
Supreme Court shall be such as may te 
prescribed by rules made by the Chief 
Justice of the High Court or by the 
Chief Justice of India, as the case may 
be, but in each case this power is to ke 
exercised .subject to the provisions of 


‘any law made by the legislature of any 


state or the Parliament, as the case 
may be, and in case of rules relating to 
Salaries, allowances, leave or pensicn 
would require in case of High Cout 
the approval of the. Govenor of the 


State and in case of Supreme Court ap- 


proval of the President, 

695. By Articles 233 and 235 mem- 
bers of the subordinate fudiciary are 
brought under the control of the High 
Court’ and except for initia] entry and 


‘final exit they are under the direct 
control of the. High Court, 
696. In cases dealing with subordi- 


nate judiciary by as catena of decision 
commencing from State of West Bengal 
v. N. N. Bagchi, (1966) 1 SCR 771: 
ending with 
State of Punjab, 
(1975) 1 SCR 814: (AIR 1974 SC 2192) 
it has been authoritatively laid down 
that in matters concerning the conduct 
and discipline of District Judges, their 
further promotion and _ confirmations, 
disputes regarding theip seniority, their 
transfers, the placing of their services 
at the disposal of the Government for 


Shamsher Singh y, 


ex cadre posts, considering their fitness 


for being retained in service and re- 
commending their discharge from ser- 
vice, exercise of complete disciplinary 
furisdiction over them including initia~ 
tion of disciplinary inquiries and their 
premature retirement, the members of 
the subordinate judiciary are under the 
direct control of the High Court, In 
3 (AIR 1974 SC 
2192 at p. 2207) the Iearned Chief Jus- 
tice ‘observed y 

“The members of the subordinate 
fndiciary are not only under the cons 
fro? of the High Court but are  aisd 
under the care and custody of the High 
Court,” 


Ii has been said that subordimate judi-s 


ciary have no two masters, 


697. After reviewing all these pros 


visions and the decisions in Mr, Shetk's 
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case, Chandrachud, J, (as he then was) 
in his leading judgment observed that: 
‘Gt is beyond question that indepen- 
dence of the. judiciary is one of the 
foremost concerns of our Constitution, 
Constituent Assembly showed great 
solicitude for the attainment of that 
idea] devoting more hours of debate to 
that subject than to any other aspect 
of the judicial provisions,” ‘tf the 
beacon of the judiciary were to remain 
bright, the courts must be above re- 
proach, free from coercion and from 
politica] influence’ (see The Indian Con- 
stitution — Cornerstone of a Nation by 
Granville Austin, pp, 164-65), Sardar 
Vallabhbhai Pate] tersely observed that 
the judiciary should be above suspicion 
and should be above party influence, 
Dr, Ambedkar concluded the debate 
saying that “there would be no differ- 
ence of opinion that the judiciary had 
to be independent of the executive’, 


698. In another judgment forming 
part of the majority view, Krishna 
Iyer, J, speaking for himself and Jus- 
tices S. Murtaza Fazal Ali at p. 485, 
after referrmg to various provisions of 
the Constitution, observed that ‘these 
muniments highhght the concern of the 
founding fathers for judicial insulation, 
a sort of Monroe doctrine’, Tunning in 
his own words in Shamsher Singh’s case 
that fearless justice is a prominent 
creed of our Constitution and the in« 
dependence of judiciary is the fighting 
faith of our founding document, he 


reasserted that the creed of judicial 
independence js our constitutiona) ‘re~ 
ligion,’ 


699. Justice Bhagwati in his dissent- 
ing judgment at p. 473 observed that 
‘independence of judiciary was held to 
be a part of our ancient tradition which 
has produced great judges in the past 
and judicia] independence is prized as 
a basic value and so natural and inevi- 
table that if has come to be regarded 
and so ingrained in the life and thought 
of the people that it is now almost 
taken for granted and it would be res 
garded an act of insanity for any one 
to think otherwise,’ 


700. Having showered encomiums on 
fhe independence of judiciary, Justica 
Krishna Iyer was not oblivious fo the 
fact that judiciary a non-elecfive in- 
stitution, has an elitist approach with 
little or no accountability, Having been 
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immunised from any discussion in the 
Parliament or the Legislature of a State 
and by the sword of Contempt of 
Court Act from Public criticism; if re- 
mains within its insulated vaults and 
more Often has been found io .be utter~ 
ly unaware of the mores of the day, 
Conceding fhafi independence of fudi- 
ciary mus? be ensured and its im- 
munity from executive and legislative 
overt and covert pressures or intru- 
sions, must be guaranteed in farger 
public interest, the role of judge power 
and the immunity of the judiciary mus 
be studied, “with aware allegiance fo 
the scheme and sweep of the Constitu= 
tion with insightful homage to the soul 
of the Paramount Parchment and with 
Sociological appreciation § thas eco- 
nomic and politica! order of which the 
lega] order is but a juridical reflection 
is sharply pluralist, The apparatuses of 
activist justice, working under such sO- 
cietal strains and stresses and charged 
with engineering progressive change 
through the law, may have fo enjoy 
more than traditional functionay free- 
dom, For, in a dynamic democracy with 
goals of transformation sef up by the 
Constitution, the fudge, committed to 
uphold the founding faiths and fighting 
creeds of the nation so set forth, has 
to act heedless of executive hubris, 
socio-economic pressures and diehard 
obscurantism, 


701. Mr Sorabjj reinforced tha con- 
clusion reached in Mr, Sheth’s case 
that independence of judiciary is the 
fighting faith of tha founding fathers 
when he drew our attention to ‘the 
Government of Canada’ by Dawson, 2nd 
edn, Revised 1954 wherein it is said 
that the unique functions which ithe 
judiciary perform in the Government 
make imperative that they should ba 
given, a position quite different from 
that of the great majority of Govern- 
ment officials, If was, however, conced- 
ed by the same author that the judges 
cannot remain completely unaffected 
by their environment and rannot and 
should not be indifferent fo fhe effects 
of their decisions on fhe social and 
politica] needs of the nation, Thera will 
always be some interplay among fhe 
habits of mind of the judge, the so- 
riety in which he ives, and fhe decis 
sions which he renders, (This view re- 
flects what was urged as value park- 
ing in the matter of appointment of 
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judges to which a reference will be pre- 
sently made, The author concludes that 
the ‘fundamenta] decisions in a de- 
mocracy arise from a constant inter- 
change of desires and commands, ten- 
tative advances and retreats, experi- 
ments and consolidations, the adoption 
of one policy, the rejection of another, 
the haphazard and almost unconscious 
acceptance of a third, compromises 
without number, all forming a part of 
the extremely complex process of de~ 
termining and applying public policy.’ 
Awareness of these constitutional chang- 
ing values. must inform the judicial 
personnel and in the superior judiciary 
the value system of the judge uncons~ 
ciously but invariably reflects in his 
Judgments, Thus the coincident that 
what is disclosed by the people to the 
Parliament which in turn went to the 
Cabinet and to the administration and 
the resulting action, has to be remem- 
bered so that ‘the stream of command—~ 
albeit somewhat uncertain and wan- 
dering, and sometimes showing little 
perceptible mofion —- and also a means 
whereby honesty and efficiency and de- 
votion to public duty can be appraised 
and suitably recognised? No doubt, 
people do see in judicial independence 
a greater promise of justice than could 
be obtained through the application of 
ordinary political sanctions but it has a 
continuous interplay of forces and in- 
teraction of various organs ultimately 


concerning on realisation of constitu- 
tional goals, 
702. Attention was” also drawn to 


"Judges on ‘Trial’ by Shetreat, 1976 
. Edn., and after reading out the struggle 
for judicial independence, pointed re- 
ference was made to the fact that ‘since 
Coke’s disgrace’ the Crown could no 
Jonger expect to obtain the moral sup- 
port which it had hitherto received 
from decisions pronounced by the Bench 
Of ihe Judges who were comparatively 
at least, with the men who held office 
subsequently fo Coke’s disgrace, inde- 
pendent of the favours and the anger 
of the Crown." | 


703. Nor independence of Judiciary 
fs some a priori concept a fact when 
fudges attempt on their own insulation 
is occasionally clouded or overlooked. 
Independence of judiciary under the 
[Constitution has to be interpreted with- 
m the framework and the parameters 
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of the Constitution, There are various 
provisions in the Constitution 
which indicate that the Constitu- 
tion has not provided some- 


thing like a ‘hands off attitude’ to th2 
Judiciary. The power of appointment 
of High Court Judges and the Judges 
of the Supreme Court vests in the 
President and the President being a 
constitutional head, he is constitutional- 
ly bound to act according to the advice 
of the Council of Ministers. One can 
profitably refer to a number of Arti- 
cles in the Constitution conferring 
power on other constitutional institu- 
tions such as the executive which when 
it acts within the limits of power will 
have a direct impact on the functioning 
of the judiciary. To briefly refer to 
some of these provisions, Art, 32 (3) 
confers power on the Parliament to 
frame a law, inter alia, empowering 
any other Court to exercise within local 
limits of its jurisdiction any of the 
powers exercisable by the Supreme 
Court under Art, 32, Art, 133 (3) con- 
fers power on the Parliament to enact 
alaw enlarging the jurisdiction of the 
Supreme Court, Art, 135 preserves the 
existing jurisdiction of the Supreme 
Court but makes it subject to the law 
made by Parliament which might other- 
wise provide. Art, 138 enables Parlia- 
ment to enlarge the jurisdiction of the 
Supreme Court in respect of certain 
matters, Art, 139 contemplates con- 
ferment on Supreme Court by a law of 
Parliament all powers to issue writs 
for any purpose other than those men« 
tioned in cl. (2) of Art, 32, Art. 140 
provides for parliamentary legislation 
even in regard to supplemental powers 
of the Supreme Court Art. 130 enables 
the Chief Justice of India with the ap< 
proval of the President to provide for 
sitting of Supreme Court at places 
other than Delhi, Similarly, Arts, 225, 
230, 231 and 237 confer power on Par- 
liament to make law directly impinging 
upon the jurisdiction of the High 
Courts, Art, 126 vests power in the 
President to appoint acting judges and 
it does not postulate consultation with 
any functionary in the judiciary, The 
position under Arts, 127 (1) and 128 
point in the same direction, subject, 
of course, to the construction canvassed 


for on behalf of the petitioners which. 


would be examined a little while after, 
This conspectus of articles, not meang 


‘to be exhaustive, do indicate that Par- 
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liament has power to regulate Court’s 
jurisdiction and as Hart and Webster in 
the ‘Federal Judicial System’ at p. 317 
Said that “the bald truth is, is not it 
that power to regulate jurisdiction is 
actually a power to regulate rights to 
judicial process whatever they are and 
substantive rights generally,” 


704. Undoubtedly judiciary, the third 
branch of the Government cannot act 
in isolation, They are ensured total 
freedom, of course, after entering the 
office, from any overt or covert pres= 
sure or interference in the process of 
adjudicating causes brought before them 
and to this end they are ensured ten- 
ure, pay pension, privileges and certain 
basic conditions of service. The judi- 
ciary like any other constitutional in- 
strumentality has, however, to act to- 
jwards attainment of constitutional goals. 
This in one sense is conceded by Mr. 
Seervaji who led on behalf of the peti- 
tioners when in his Sir Chimanlal Setal- 
vad Lectures styled: ‘The position of 
Judiciary under the Constitution of 
India,, he tersely observed as under:— 


"The Court is essentially a check of 
the past upon the present, But it is 
the present that represents the will of 
the people and it is that will that must 
ultimately be given effect in a demo- 
cracy, If the democratic bases of our 
system are to be respected, the review 
power of one non-democratic organ in 
our government should be exercised 
with self-restraint,” 

It would thus unquestionably appear that 
the independence of judiciary is. not to 
be determined in all its ramifications 
as some a priori concept but it has to 
be determined within the framework 
of the Constitution, True, that the 
thrust is to ensure that adjudications 
are untrammelled by external pressures 
or controls and it was conceded that 
independence of judiciary under the 
Constitution is confined to the adjudi- 
catory functions of the Courts and tri- 
bunals and they are insulated from 
executive control] in that behalf, It is 
not unlikely that the total insulation 
may breed ivory tower attitude, a bishop 
delivering sermon from the pulpit 
and therefore no claim to be imperium 
in imperio can be extended to the judi- 
ciary or for that matter to any other 
instrumentality under the Constitution. 
Jt is not as if judicial independence is 
an absolute thing like a brooding omni- 
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presence, Nothing is more cerfain in a 
modern society, declared U, S. Supre- 
me Court in the mid century, than the 
Principle ‘that there are no absolutes’, 
Nor should judges be independent of 
the broad accountability to the nation 
and its indigent and injustice ridden 
millions, Therefore, consequently one 
need not too much idolise this inde- 
pendence of judiciary so as to become 
counter-productive, 


705. A further submission was that 
the concept of judicial] independence 
may be examined in the context of par- 
liamentary democracy where other 
organs of the Government, namely, the 
executive and the legislature are elect- 
ed people’s representatives while we 
have eschewed the elective element in 
appointment of judges, This absence of 
elective element in judges with guaran- 
teeq tenure, conditions of service and 
immunity from criticism denies any 
method of accountability of judiciary 
and the power of judicial review often 
described as undemocratic (see Seh- 
wartz A Basic History of U., S. A. Su- 
preme Court, p. 87) can set at naught 
the will of the people expressed through 
its chosen representatives, In order to 
mitigate the trend disclosed by total 
aloofness, the Constitution makes en- 
visaged power of appointment in the 
President advised by the Council of 
Ministers an elected body so as to make 
judiciary accountable and responsible 
to the constitutiona] goals, It was urged 
that this methodology will permit ‘value 
packing’ in the judiciary, The expres- 
sion ‘Packing’ raised a derisive laugh- 
ter, It is a much misunderstood word. 
One must reject emphatically any pack- 
ing of courts, of persons, of the belief, 
hue and colour of the party in power 
but it is equally undeniable that all the 
three organs of the Government must 
work towards realisation of constitu- 
fiona] goals and the judiciary has to be 
inspired by the values enshrined in the 
Constitution if rule of law is to run 
akin to rule of life and a feudal society 
is to be transformed into an egalitar- 
ian society by the rule of law, an in- 
troduction of the-element of reflection 
of popular will so as to make judicial 
system more viable and effective as an 
instrument of change is inevitable and 
total aloofness of judiciary is jnconceiv- 
able. While undoubtedly political pack- 
ing must be abhorred in putting the in- 
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dependence of fjudiciary on pedestal 
One cannot lose sight of the fact that 
the judiciary must keep pace with the 
changing mores of the day, its decision 
[must be informed by values enshrined 
‘in the Constitution, the goals set’ forth 
lin the fundamental] faw of the land, 
‘peoples’ yearning desire for a chance 
for the better and the promised millens: 
nium, An activis® role in furtherance 
of the same is a sine qua non for the 
judiciary, If value packing connotes 
appointment of persons otherwise well 
qualified as required by the constitu- 
tion buf having the additional qualifica~ 
tion of awareness of the high priority 
lask of eradication of poverty, removal 
of economic  disparity,. destroying the 
curse of illiteracy, ignorance, exploita- 
tion feudal overlordship, coupled with 
conscious commitment to administering 
socio-economic justice, establishment of 
a just social order, an. egalitarian sox 
ciety, then nof only the value packing 
is not fo be frowned upon nor thwarted 
by entrenched establishment prone 
people but if musi be advocated 
with a crusader’s zeal And judiciary 
cannot stand aloof and apart from the 
mainstream of society, This will ensure 
its broad accountability to injustice 
ridden masses and ‘therefore if is: not 
unnatural that the status quoists can 
enter their caveat fo value packing bul 
which does not commend, While ap- 
pointing each individual the constitu- 
tional philosophy of each individual 
ought to be a vital consideration and if 
this is labelled as value packing, it is 
neither unethical nor unconstitutional 
nor a weapon to strike at independence 
of judiciary, | 


706. What should be the ideal me- 
thod for selecting personne] entrusted 
with the task of dispensing justice has 
been an endless source of discussion, In 
the democracies the world over tilf 
today there are two known methods of 
selection appointment and election, As 
election method has not been accepted 
by the Constitution, if need not detain 
us, Constitution provides for appoint- 


ment of judges of the High Court and ` 


the Supreme Court by the highes? 
executive in the country, the President, 
And even in this sphere, in view of 
the provisions contained in Art, 74, the 
President will be guided by the advica 
of the Council of Ministers, Undoubted~« 
ly, therefore, the power to appoint 
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fudges vests ín the executive, This; 
power was specifically conferred after’ 
a long debate to which reference will 
be presently made, But before . coming 
down to the debates of the Constituent 
Assembly bearing on the subject, a 
brief survey of the methodology adopf< 
ed by various democratie countries in 
the matter of appointment of judges 
would prove illuminating, In U, S. A. 
all the federal court judges are ap- 
pointed by the President subject ta 
confirmation by a simple majority vota 
of the Senate, The, Attorney General 
has a decisive voice in the nomination 
made. by the President, In the later 
months of the Truman Administration, 
the 12 member committee of federal 
fudicial set up of the American Bar 
Association has come to play an in- 
creasingly <significant role in the ap= 
pointive process of the federal judiciary 
in the U, S, A, but the power stil) vests 
in fhe President whose nomination must 
be ratified by the Senate meaning 
thereby the power is in the executive 
with a legislative veto over if. In the 
the United Kingdom Lord ` Chancellor 
is the Queen’s chief adviser on the 
selection, Lord Chancellor presides from 
the Woolsack over the House of ‘Lords, 
He is a member of the Cabinet, He is 
also the head of the Judiciary and. thus © 
combines in his person the three-fold 

function of executive, Jegislative and 
judicial, Even though thus the power 
is in executive, Richard M, Jackson in 
his ‘Study on the Machinery. of Justice 
in England,’ noticed that political con~ 
siderations have hardly enfered tha 
process of judicial] selection since 1907, 
In France the President of the Repub- 
lie who is charged by the Constitution 
fo be.“guarantor of the independence 
Of judicial authority," selects the judges, 
They are chosen either by the 11 mem-= 
ber Counsajl Superieur de Ia Magistra- 
ture in the case of cour d! Appeal and 
Cour de Cassation, or by the Minister 
of Justice who may consult with, or re< 
ceive advice from, the High Council in 
the case of lower courts, The.. High 
Council consists of fhe President of the 
Republic, the Minister of Justice, and 
nine persons with legal background. 
chosen by the President for a once-re= 
newable term of four years (see. The © 
Judicial Process by Henry J, Abraham 
p. 31). Garner, in his ‘Political Science 
and Government” at p, 726 notices that 
in nearly all countries other than the 
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U, S. A, fhe judges are appointed by 
the executive and even in the U, S. A, 
it is the method followed for the selec- 
tion of the federa] judges, In countries 
having the cabinet system of Govern- 
ment this in effect means appointment 
by the Minister of Justice, In. Foot-note 
No, 107, he notices that in Belgium the 
judges of the Court of Cassation must 
be appointed from two lists of nomi-- 
nees, each containing twice as many 
names as there are vacancies to be fil- 
led, one presented by the court itself, 
the other by the Senate. This system’ 
represents a combination of co-opera- 
tion, election and appointment, In prin- 
ciple, it has much to commend and it 
has been advocated in France by vary- 
ous jurists and commissions on judicial 


reform, Garner at p, 728 recollects the 


statement of Dean Hall in his study 
wherein he thus evaluates the system 
of appointment by the executive: “Of 
all the methods of selecting judges, -of 
which we have actually had consider- 
able experience in this country, that of 
appointment by the executive has un- 
questionably produced the ablest and 
most satisfactory courts,” Prof, Laski 
in his Grammar of Politics, p, 545, 
notices that there are two methods of 
selection election and nomination, -and 
in England where practically all judi- 
ciaJ appointments are under the con-~ 
fro] of the Lord Chancellor the nomina- 
tion system is followed and there is 
similar practice in France, Italy and 
Germany where all judicial’ anpoint- 
ments are nomimated by the executive, 
He proceeds to point out that of all 
methods of appointment, that of elec: 
ton by the people at large is without 
exception the worst, He notices with 
satisfaction that most of the great 
fudges in recent English history, men 
. Hke Blackburn, Bowen, Watson, 
Macnaghten, were entirely unknown to 
the public outside and they were’ all 
appointed by nomination, He concludes 
that by a process of elimination the 
choice is thrown back upon nomination 
as the best method available for choice, 
This method is also not fruitful be- 
cause it leaves the door too wide open 
for measurement of fitness in terms of 
political eminence rather than judicial 
quality and he illustrates this state- 
ment by pointing out that Lord Hals- 
‘bury used his power of nomination to 
elevate members of his own party, As 
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a via media, he suggests a compromise 
by recommending that the appointment 
should be made on the recommenda- 
tion of the Minister of Justice with the 
consent of a standing committee of 
judges which: would represent all sides 
of their work, Be that as it may, this 
birds’s eye view of the world pheno- 
mena should þe sufficient to convince 
us that power to appoint judges where 
election method is eschewed is always 
vested in the executive and that it has 
not been found to be subversive of in- 
dependence of judiciary, At this stage 
it would be advantageous to recall that 
in the 80th Report of the Law Com- 
mission of India, it has been frankly 
admitted that most of the High Courts 
to which a reference was made by the 
Law Commission about the existing 
system of appointment of judges, have 
in their replies to the questionnaire, 
expressed the view that the existing 
system is by and large sound, There- 
fore, it is not possible to accept a 
sweeping statement that the vesting of 
the power of appoinimenf in the execu~ 
tive is subversive of independenca of 
fudiciary, 


= 707.. I would here briefly refer to 
the relevant debate in Constituent As- 
sembly bearing on this topic, Winding 
up the debate on the articles concern- 
tee judiciary, Dr, Ambedkar observed 
that; — 


“With regard fo the question of con~ 
currence of the Chief Justice, if seems 
to be that those who advocate that pro- 
position seem to rely implicitly both on 
the impartiality of the Chief Justice 
and the . soundness of his judgment, í 
personally feel no .doub? that the Chief 
Justice is a very eminent person, Bub 
after all, the Chief Justice is a man 
with all the failings, all the sentiments 
and all the prejudices which we as 
common people have, and I think fo al- 
low the Chief Justice practically a veto 
upon the appointment of Judges is 
really fo transfer the authority to the 
Chief Justice which we are not pre- 
pared fo vesti in the President or the 
Government of the day, 1. therefore 
think That thal is also a dangerous pro- 
position,” C. A, D, Vol, 8 p 258 
What is specifically moved and rejected 
whije drafting the Constitution cannot 
be introduced by the back door through 
the process of interpretation, A specific 
amendment was moved fo the draft 
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Art, 193 (corresponding to Art, 217 of 
the Constitution), The proposed amend- 
ment reads as under: 

C. A, D. Vol. 8, p. 674 i~ 


“That for, clause (1) of Art, 193, the 
following shall be substituted :— 

(I} Every judge of a High Court shall 
be appointed by the President by a 
warrant under his hand and seal on the 
recommendation of the Chief Justice 
of the High Court concerned after con- 
sultation with the Governor of the 
State concerned and with the concur- 
rence of the Chief Justice of India and 
shal] hold office unti] he attains the age 
of sixty-three years,” (Underlining 
mine), | i Se 


708. A similar proposal was also 
contained in the memorandum repre- 
senting the views of the Federal Court. 
and of the Chief Justice representing. 
all the Provincial High Courts of .the 
Union of India submitted to the Con- 
stituent Assembly. (See Shiva Rao: 
The Framing of India’s, Constitution, 
Select Documents, Volume 4, page 195). 
The implication of -the amendment: is 
that proposal for 
judge of High Court can’ only be in- 
itiated upon the recommendation of the 
Chief Justice which would imply that 
no one else can initiate the proposa] for 
appointment of a High Court judge, an 
aspect which has some relevance on the 
construction of Art, 217 (1) but for. the 
present discussion the importance- is of 
the word ‘Concurrence’ jn the proposed 
amendment. If the amendment had been 
accepted no appointment of a judge of 
High Court could be made unless the 
Chief Justice of India concurred in the 
appointment, In-other words, if the 
Chief Justice of India does not ` approve 
the proposal, he- would have a veto on 
the proposa] and his lack of concurrence 
would kill the. proposal, The power. of 
appointment which at present vests in 
the President would thus stand trans- 
ferred to the Chief Justice and if such 
a situation emerged it would have ac- 
corded great strength to. the submis- 
sion. Be it noted that this amendment 
was negatived, In other words, the 
Constituent Assembly: in terms rejected 
any veto to be vested in the Chief Jus- 
tice of India in the matter of appoint- 
ment of a High Court judge. 
too late in the day to contend that de- 
bates in Constituent Assembly do not 
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And it is” 


provide an aid to construction of arti- 
cles of constitution or jt is impermissi~ 
ble to refer to them, (See State of My- 
Sore-v. R. V, Bidap (1974) 1 SCR 589: 
at p, 592; (AIR 1973 SC 2555 af p, 
2556); Union of India v. H, S, Dhillon, 
(1972) 2 SCR 33:.(AIR 1972 SC 1061} 
and Sagnata Investment Ltd, v, Norwitch 
ae (1971) 3 WLR 133 at 
p. 137), aaa 


709, In this context, Mr. S. P, Gupta, 
petitioner appearing in person contend- 
ed that much of the evil flowing from 
the power of appointment of judges of 
High Courts and Supreme Court being 
vested in the President would be elimi- 
nated if by a process of interpretation 
the ‘Court. can eliminate the binding 
character of the advice that may be 
tendered to the President in discharge 
of his function of, appointing the judge. 
Art, 74 (1) provides that there shall be 
a Council of Ministers with the Prime 
Minister at the head to aid and advise 
the President who shall, in the exer- 
cise Of his functions, act in accordance 
with such advice, A ` proviso hag been 
added by the Forty-fourth Amendment 
Act, 1978, which enables the President 
to require the Council of Ministers to 
reconsider such advice either generally 
or otherwise but makes it obligatory on 
the President to act according to such 
advice tendered after reconsideration. 
The contention is that the President in 
discharge of his function of appointing 
judges of - Supreme Court and High 
Courts is to act on. his own after con- 
sultation with the - constitutional func- 
tionaries set out. in Arts. 124 and 217 
and is not to act according to the ad- 
vice offered by the executive in this 
behalf, This would have necessitated the 
ascertainment of the position of the 
President in our Constitutiona] scheme 
but a decision of the seven judges Con- 
stitution Bench of this Court in Sham- 
sher Singh’s case (AIR 1974.SC 2199) 
has authoritatively concluded this point, 
A. N. Ray, C. J. speaking for himself, 
Palekar, Mathew, Chandrachud and 
Alagiriswami, JJ. has held that the Pre- 
sident is a constitutional or formal head 
and he. must exercise his powers and 
functions conferred on him by or under 
the Constitution on the aid and advice 
of his Council of Ministers. An. excep- 
tion was noted in the case of Governor 
where the Constitution has conferred 
upon him an obligation to exercise his 
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k 


rae 


‘tive power without 
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function in his discretion but there is 
no such provision in case of President 
and it was concluded that the decision 
of any Minister or Officer under the 
rules of business made. under Art. 77 
(3) is the decision of the President, In a 
concurring’ judgment- Krishna Iyer, J. 
speaking for himself and Bhagwati J, 
succinctly observed that it is the func- 
tion of the Council of Ministers -to ad- 
vise the President over the whole of the 
Central field and nothing is left to his 


discretion or excepted from that field | 


by this article, After 
debates in the 


referring to the 
Constituent Assembly, 


Iyer, J. concluded as under: (at-p. 2230) - 


“We declare the law of this -branch 
of our Constitution to be that the Pre- 


sident and Governor, custodians of all 


executive and other powers under vari- 
Ous articles, shall, by virtue of these 
provisions, exercise their forma] con- 
stitutionial powers only upon and in 
accordance with the advice of their 
Ministers save in a few well-known 
exceptional situations.” l 


These exceptional situations. need not 
be enumerated because they do not 
touch upon the subject under discus- 
sion, Add to this the consistent view of 
this Court that the position of the Pre- 
sident under the Indian Constitution is 
akin to the position of the Crown un~ 
der the British Parliamentary system 


(See Ramjawaya Kapur v. State of Pun-. 


jab, (1955) 2 SCR 225 at. pp. 236-237: 
(ATR 1955 SC 549 at p. 556). A Sanjeevi 
Naidu v. State of Madras, (1970) 3 SCR 
505 at p. 511: (AIR 1970 SC 1102 at 
p. 1106) U. N. R. Rao v. Indira Gandhi, 
(1971) Suppl SCR 46: (AIR 1971 SC 
1002). In the case of U, N. R. Rao, the 
Constitution Bench held that Art, 74 
(1) was mandatory and, therefore, the 
President could not exercise the execu- 
the aid and advice 
of the Council of Ministers, The larger 
Bench overruled the decision of this 
Court in Sardarilal v. Union of India 
(1971) 3 SCR 461: (AIR 1971 SC 1547) 
Mr. Gupta, however, relied upon the 
decision of this Court in Jayantilal 
Amritlal] Shodan v. F. N. Rana, (1964) 
5 SCR 294: (AIR 1964 SC 648) some 
observations from which may at first 
blush seem to support the conclusion 
reached in Sardari Lal’s case, However, 
once the decision jn Sardari Lal’s case 
1982 S. C./29 Il G—21 
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observations in Shodon’s 
case may be hardly of any assist- 
ance. Now, even Mr, Gupta concedes 
that the power to appoint judges of the 
Supreme Court and High Court confer- 
red by. Arts, 217 (1) and 124 is execu- 
tive. power. and the function is execu- 
tive function, But after an elaborate 
reference to the debates in the Constitu- 
ent Assembly and especially the stage 
at. which an instrument of instructions 
was sought to be prepared for provid- 
ing guidelines to the President as to the 
manner of discharging his function in 
the matter of appointment of judges of 
High Courts and Supreme Court, it was 
urged that while exercising the power 
in. the matter of appointment of judges 
of High Courts and Supreme Court the 
according to 
the advice of the Council of Ministers. 
Too much reference to piecemeal deba- 


is overruled, 


. tes at the drafting stage, provisions in 


the draft Constitution and views ex- 
pressed by different speakers during 
the debates in the Constituent Assemb- 
ly is likely to raise a picture in sup- 
port of some of the provisions of the 
Constitution which may be misleading. 
After “a long debate, discussion, sugges- 
tions, amendments, the end product 
namely, the provision finally inserted in 
the Constitution must be examined, The 
history of the provision may occa- 
sionally assist in illuminating the blur- 
red contours, But an over emphasis 
On the history and debates divorced 
from the provision. which finally emerg- 
ed after mature deliberation would not 
help in bringing out the clear intend- 
ment underlying the provision, Drawing 
inspiration from the scheme of Secs. 13 
and 14 of Government of India Act, 
1935, an idea to prépare an instrument 
of instructions was. certainly mooted 


but finally shelved.-In this connection, . 


it would be advantageous to remember 
that in the memorandum of May 13, 
1947, prepared by the Constitutional 
Adviser for the use of the Union Con- 
stitution Committee, the principal pro- 
vision, embodied in this respect stated 
that there should be a Council of Min- 
isters to aid and advise the President 
in the exercise of his functions, but it 
went on to add “except in so far as he 
is required by this Constitution to act 
in his discretion.” A note was‘ appended 
to this clause which referred to the 
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discretionary ` powers of the President, 
Certain special responsibilities were set 
out in the memorandum in respect of 
which, according to the note, President 
was required to act in his discretion. 
While discharging his functions in res- 
pect of his special responsibilities 
wherein he was required to act in his 
discretion, a Council of State whose 
composition was set out in the memo- 
randum was proposed to be set up. At 
a later stage, a suggestion was made 
that the subject-matter of appointment 
of judges of High Court and Supreme 
Court should be included in the instru- 
ment of instructions, The draft of ins- 
trument of instructions was also pre- 
pared by the Drafting Committee. The 
instrument listed six categories of ap- 
pointment in regard to which the Pre- 
sident was required to consult the Ad- 
visory Board, Of the six categories, two 
ere; The Chief Justice and other judges 
cf the Supreme Court and the Chief 
Justice and the other judges of the 
High Court, Finally the very idea of 
instrument of instructions and setting 
up of the Council of State or Advisory 
Board was dropped, (See Shivarao’ 
The Framing of Indias. Constitution, 
Vol, 4, Pages 338, 374, 491 and 492.) A 
long debate spreading over sometime 
took place as to where the power to 
appoint judges must be centered. A very 
passionate plea was made for centering 
this power in the Chief Justice of India. 
As has been pointed out above this sug- 
gestion was specifically negatived and 
the power was conferred on the Presi- 
dent, Thus, if the power to appoint 
judges is conferred on the President 
and that power is an executive power, 
and in the absence of a provision in the 
Constitution which permits the Presi- 
dent to act in hig discretion, bereft of 
the advice of the Council of Ministers, 
it is not possible to hold that in the 
matter of appointment of judges of High 
Court and Supreme Court, the advice 
offered under Art. 74 is not binding 
On the President, Where the President 
is not expected to act on the advice of 
the Counci] of Ministers a clear indica- 
tion is given in the Constitution, To 
illustrate the point, a reference to Arti- 
cle 103 would be profitable, Art. 103 
provides that if any question arises as 
to whether a member of either House 
of Parliament has become subject to 
any of the disqualifications mentioned 
in Cl, (1) of Art, 102, the question shall 
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be referred for. the decision -of the Pre~ 
sident and his decision shal] be final, 
Sub-article (2) provides that before giv- 
ing any decision on any such questior, 
the President shal] obtain the opinion 
of the Election Commission and shall 
act according to such opinion, The Con- 
Stitution itself has made it obligatory 
upon the President not to act on the 
advice of the Council of Ministers bw 
in accordance with the opinion given 
by the Election Commission, In other 
words, the opinion given by the Elec- 
tion Commission is binding on. the Pre- 
sident, Similarly, Art, 217 (3) confers 
the 
question of age of a judge of the High 
Court if any such question arises, after 
consultation with the Chief Justice of 
India and the decision of the president 
Shall be final. The question arose in 
Union of India v. Jyoti Prakash Mitter, 


_ (1971) 3 SCR 483: (AIR 1971 SC 1093) 


as to the nature of the function dis- 
charged by the President while deter- 
mining -the question of age of a High 
Court judge, After noticing that the 
President by Art. 74 of the Constitution 
is the constitutional head who acts on 
the advice of the Council of Ministers 
in exercise of his function, this Court 
held that the President acting under 
Art, 217 (3) performs a judicial function 
of grave importance under the scheme 
of our Constitution, It was, therefore, 
held that he cannot act on the advice 
of his Ministers, Once the function of 
the President while exercising power un- 
der Art. 217 (3) is held to be judicial it 
follows as a necessary corollary that the 
President has to act on his own after 
consultation with the Chief Justice of 
India but he cannot act on the advice 
of the Council of Ministers because a 
person discharging a judicial] or quasi- 
judicial function cannot act at the be- 
hest or dictate of some other authority. 


et 


But it cannot be said that while exercis- ` 


ing the power of appointment of judges 
of the Supreme Court and High Courts, 
the President is either performing a 


judicial or quasi-judicial function, It is 
admittedly an executive function and 
howsoever one may like to wish away 


the interference of the Council of Minis- | 
ters in the matter of appointment of’ 
judges of High Courts 


Court, the framers of the Constitution 
after having examined various aspects 


of the matter conferred power on the) 


and Supreme: 
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President rejecting simultaneously the 
veto of Chief Justice of India, Once 
this function is held to be an executive 
function, Article 74 would come into 
operation with all its rigours and the 
President will have to act on the ad- 
vice of Council of Ministers, 


710. Turning now to the group of 
cases in which circular dated Mar. 18, 
1981 issued by the Law Minister, short 
term extension given to Shri S. N. 
Kumar, additional judge of Delhi High 
Court and his subsequent non-appoint~ 
ment on June 6, 1981 figure prominent- 
ly, what is put in the forefront is posis 
tion, privilege and status of an addi- 
tional judge appointed under Art. 224. 
Art, 224 is such an inseparable adjunct 
of Art, 217 that it was not possible to 


lay down precisely the construc- 
tion of Art, 224 divorced from 
or dehors Art, 217, Therefore, as a 


first step, one must Now dwell] upon the 
proper and precise construction of 
Arts, 217 and 224. 
constitutional] - provision is of long term 


utility and therefore to eschew the heat. 


and passion and dust of raging contro- 
versy, it is always considered prudent 
to approach the question of construction 
jn abstract and thereafter the fact of 
a given case may be examined in the 
light of the construction put on a pro= 
vision of the Constitution, 

The fasciculus of articles in Chapter 
V. part VI, provide for a High Court for 
each State, Art. 216 provides for con- 
stitution of High Court, Jt reads as 
under : 


“Every High Court shall consist of 
a Chief Justice and such other judges 
as the President may from time to time 
deem it necessary to appoint.” 

Draft Art, 192 corresponding to Art, 216 
may be referred to here, Jt reads as 
under : 

“Every High Court shall be a court 
of record and shall consist of a Chief 
Justice and such other judges as the 
President may from time to time deem 
it necessary to appoint.” 
There was a proviso to the draft 
Art, 192 which has not been adopted 
while enacting Art. 216. Art. 217 pro- 
vides for appointment and conditions of 
Office of a judge of the High Court, It 
reads as under : 

"217. Appointment and conditions of 
_ the office of a Judge of a High Court — 
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(1) Every judge of a High Court shall 
be appointed by the President by war- 
rant under his hand and seal after con- 
sultation with the Chief Justice of India, 
the Governor of the State, and, in the 
case of appointment of a judge other 
than the Chief Justice, the Chief Justice 
of the High Court, and shall hold office, 
in the case of an additional or acting ` 
judge, as provided in Art, 224, and in 
any other case, until] he attains the age 

of sixty-two years; 
Provided that — i 

(a a judge may, by writing under ` 
his hand addressed to the President, re- 
sign his office; i 

(b) a judge may be removed from 
his office by the President in the man- 
ner provided in cl. (4) of Art. 124 for 
the removal of a judge of the Supreme 
Court: 

(c) the office of a judge shall be 
vacated by his being appointed by the 
President to be a judge of the Supreme 
Court or by his being transferred by 
the President to any other High Court 
within the territory of India, 

(2) A person shal] not be qualified 
for appointment as a Judge of a High 
Court unless he is a citizen of India 
and— 

(a) has for at least ten years held 
a judicial office in the territory of 
India; or 

(b) has for at least ten years been 
an advocate of a High Court or of two 
or more such Courts in succession, 
Explanation — For = purpose of this 
clause— 

(a) in computing the period during 
which a person has held judicial office 
in the territory of India, there shall 
be included any period, after he has 
held any judicial office, during which 
the person has been an advocate of a 
High Court or has held the office of a 
member of a tribunal or any post, 
under the Union or a State, requiring 
special knowledge of law: 

(aa) in computing the period during 
which a person has been an advocate of 
a High Court, there shall be included 
any period during which “the person 
has held judicial] office or the office of 
a member of tribunal or any post, under 
the Union or a State, requiring special 


‘knowledge of law after he became an 


advocate, 
(b) in computing the 
which a person has held 


period during 
judicial office 
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in the territory of India or been an ad- 
vocate of a High Court, there shal] bein- 
cluded any period before the commence- 


ment of this Constitution during. which — 


he has held judicial office in any area 
. which was comprised before the fifteenth 
day of August, 1947, within India as 


defined by the Government of India Act, 


1935. or has been an advocate of any 
High Court in any such area, as the 
case may be. 


(3) If any question arises as to the 
age of a judge of High Court, the ques- 


tion shall be decided by the President. 


after consultation with the Chief Jus- 
tice of India and the decision of the 
President shall be final,” 


Article 222 confers power on the Pre- 
sident to transfer a judge. from one 
High Court to another, 
vides for appointment: of additional 
and acting judges, Jt reads: 


"224, ‘Appointment of additional and. 


acting Judges (1) If by reason of any 
temporary increase in the business-of a 
High Court or by reason of arrears of 
work therein, it appears to the Presi- 
dent that the number of the judges of 
that Court should be for the time being 
increased, the Président may appoint 
duly qualified persons to be additional 
judges of the Court for such period not 
exceeding two years as he may specify. 

(2) When any judge of a High Court 
other than the Chief Justice is by 
. reason of absence or for any other re- 


ason unable to perform the duties of 


his office or is appointed to act tem- 
porarily as Chief Justice, the President 
may appoint a duly -qualified person 
to act as a judge of that Court until 
the permanent judge has resumed his 
duties, 


(3) No person appointed as an ad- 
ditional or acting judge of a High 
Court shal] hold office after attaining 
the age of sixty-two years.” 


Article 224 jnitially enacted in the 
Constitution corresponding to Draft 


Article 200 was deleted by the Constitu-. 


tion (Seventh Amendment) Act, 1956 
and present Art. 224 was: substituted in 
its place. By the Constitution (Fifteenth 
Amendment) Act, 1962 original Art. 224 
deleted in 1956 was reintroduced as 
present Art, 224A, 

711, Article 217 confers power on 
the President to appoint a judge of the 
High Court after consultation with the 
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Chief Justice of India, the Governor of 
the State and in case of appointment of 
a judge other than the Chief Justice, the 
Chief Justice of the High Court; The 
power 
Court vests in -the President but it is 
hedged in with a condition that it can 
be exercised tafter consultation with’ 
the three constitutional functionaries 
set out in the article, ` The use of the 
expression ‘after consultation with’ in- 
stead of ‘in consultation with’ was harp-< 


ed upon to indicate that the expression. 
‘after consultation with’ means that the: 


power of the President remains intact 
but before exercise of the power ‘the 
duty is cast upon him to consult the 
three ` functionaries, If on the other 
hand the expression ‘in consultation 
with’ was used it may have ‘indicated 
that the President shared his 
with the three constitutional] functiona- 
ries, Looking to the language of Arti- 
cle 217, I see no distinction in the use 
of the two expressions which may have 
an impact on the construction of the 
The power is the power to ap- 
point and the limitation on- the power 
is to consult the _ three functionaries, 


712. Ultimate power `of- appointment: 


unquestionably vests in the President 
Before the power fo appoint is exercis< 
ed. the President is under a constitu- 
tional- cbligation to consult the three 
constitutional functionaries, 


713. In practice the. . procedure for 


appointment has more or less proceeded - 


along the lines as indicated by the Law 
Commission in its 14th Report, Vol I, 
p. 71. Briefly recapitulated, it appears 
that the Chief Justice of the High Court 
forwards his recommendation to the 
Chief Minister who in turn forwards his 
recommendation in consultation with 
the Governor to the Minister of Justice, 
Formerly it used to be Home Minister. 
If the Chief Minister does not agree 
with tha recommendation of the Chief 
Justice he makes his own recommenda- 
tion but in such a situation the Chief 
Justice is given an opportunity to make 
his cOmments on the recommendation 
made by the Chief Minister, Either 
agreed or the riva] recommendations are 
then forwarded to the Minister of Justice 
who: forwards the recommendation to 


` the Chief. Justice of India, After obtain- 


ing opinion of the Chief Justice of India 
the Minister submitg his advice to the 
President as to the selection to be made, 


to appoint a judge of a High 


power 


ae 
~% 
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The Law Commission noticed that this 
procedure places the Chief Justice in an 
awkward position. In practice occa- 
Sionajlly the Chief Justice may have a 
judge appointed at the instance of the 
local executive and against his own pre- 
ference. In order to obviate executive 
interference in the matter of appoint- 
ment of judges the Law . Commission 
recommended that Art; 217 must be 
suitably amended to provide for appoint- 
ment of a High Court Judge on the 
recommendation of the Chief Justice 
of the High Court which would in prac- 
tice lead to a situation where one not 
recommended by the Chief Justice can 
never be appointed as a High Court 
judge, Undoubtedly Chief Justice of 
the High Court would be the most 
competent person to evaluate the merits, 
ability and efficiency of a person recom- 
mended but as noticed by the Law 
Commission there may be and frequent~ 
ly there are other matters relating to 
the person recommended which the 
State executive would alone be in a 
position to know and of which they 
may inform the Chief Justice. Such 
other matters may include, factors such 
as the loca} position of the person pro- 


posed, his character and integrity, his 


affiliations, which may have  consider- 


able bearing upon his efficient function- 
ing as a judge and all these may at 
all be within the knowledge of the Chief 
Justice of the High Court. Approaching 
the matter from this angle the Law 
Commission rejected the submission 
that the State executive should have no 
share in the decision making 
for appointment of a judge of the High 
Court and ultimately expressed’ a con- 
sidered opinion that where the Chief 
Justice of the High Court recommends 
a person for a judgeship, the State ex- 
ecutive should have an opportunity to 


offer its comments upon that recom- 
mendation but that such consultation 
with the State executive should be 


limited to other factors stich as have 
been enumerated hereinbefore, It may 
be mentioned that this recommenda- 
tion of the Law Commission was not 
accepted by the Government. The fact 
remains that even a body like the Law 
Commission was of the considered opi- 
nion that it would not be conducive to 
appointment of suitable persons to to~ 
tally exclude the State executive in the 
decision making process for appoint- 


process — 
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ment of a judge-of the High Court. 
Fourteenth‘ report was submitted in 
1958 but as late as 1980 in Eightieth Re- 
port the Law Commission has reaffirmed 
the view that the present procedure is 
good, Therefore, it is not possible to, 
accept. rather an extreme argument that 
participation ` of the executive in thej 
decision making process for appointment 
of a judge would be subversive of the 
independence of the judiciary. In fact, 
viewed from another angle also it would 
be impermissible to exclude participa~ 
tion by the State executive in this pro- 
cess. The power to appoint a judge of 
the: High Court is in the President. 
When appointed by the President the 
judge would be working as a judge of 
the High Court to which he is appoint- 
ed. His salary, pension, allowances, 
etc, would be chargeable on the Con- 
solidated Fund of the State. Probably 
influenced by these considerations the 
Constitution itself provides for giving 
a share to the State executive in the 
decision making process and it would 
be contrary to the intendment of the 
Constitution to exclude it by process of 
interpretation, 


714 The Constitution-makers attach- 
€d a high degree of importance to the 
office of a judge of the High Court, By a 
conscious effort they were insulating the 
judiciary against executive interference 
and, therefore, made the task of remo- 
val of a judge once appointed very dif- 
ficult, if not impossible, It was con 
ceded on all sides that the Judges (In- 
quiry) Act, 1968 has provided such an 
elaborate and cumbersome procedure 
that it would be rather next to impos- 
sible to impeach a judge. Once, there- 
fore, someone is appointed as a judge 
of the High Court under Art. 217, he 
is to be suffered even though his con- 
tinuance may not be conducive to the 
fair administration of justice, Extreme 
care was, therefore, focussed on the 
question of initial appointment, pro- 
bably in order to see that error of judg- 
ment of one or the other constitutional 
functionary may not go unnoticed, 
Three high constitutional] functionaries 
were involved in the process of appoint- 
ment of a judge of the High Court, and 
each one, namely, the Chief Justice of 
the High Court, the Governor of the 
State. are the highest judicia] and ex- 
ecutive functionaries in the State and 
the Chief Justice .of India holder of the . 


ee 
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highest judicial office in the country, 
were to be consulted before the Presi< 
dent took the step of making an ap- 
pointment under Art, 217. When threa 
such high constitutional functionaries 
participate in the process of consultation 
there would be a remote or minimal 
chance of some infirmity being Over<« 
looked or any vital consideration rel- 
evant to the process of appointment be- 
ing ignored and the best man will be 
selected. In the ultimate analysis con- 
sumers of justice are interested in secur- 
ing undiluted justice free not only from 
bias or subservience but free from 
predilections, aberrations, preconceived 
notions and personal philosophies of in~ 
cumbent of the office of a judge, In a 
country ruled by rule of law, respect 
for the law is a sine qua non and the 
respect for law would increase and en- 
hance directly in the proportion to the 
work of judges in law courts which 
would inspire confidence, Mr. Justice 
Arthur T, Vanderbilt in the “Challenge 
on Law Reforms” (Princeton: Princeton 
University Press, 1955), pp, 4 and 5 
vividly stated which bears quotation : 


"osse lt ig in the courts and not in 
the legislature that our citizens prima~ 
rily fee] the keen, cutting edge of the 
law. If they have respect for the work 
of the courts, their respect for law will 
Survive the short comings of every 
other branch of government: but if they 
lose their respect for the work of the 
courts, their respect for law and order 
will vanish with it to the great detri- 
ment of society,” 


There seems to be, therefore, no doubt 
that actuated with a burning desire 
that the best one is selected for appoint- 
ment, while vesting the power in the 


highest executive of the country three. 


high constitutiona]. functionaries were 
involved in the decision making process, 
The State executive, therefore, must 
participate as intended by the Constitu- 
fion in this process and its role cannot 
be minimised by the specious plea that 
it might erode independence of judix 
ciary. 


715. Experience gained for a period 
of three decades in working Art. 217 
undoubtedly with some rare exceptions 
would show that the framers of the 
Constitution envisaged that by a pro~« 
cess of discussion amongst themselves, 
by cross. fertilisation of information 


_ from each other, if these three high con- 
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stitutional functionaries reached a con- 
census it wil] eliminate even the mic- 
error in making the appoint- 
ment, Undoubtedly, in saying this the 
role of the President in making the final 
appointment is not to be minimised, 


716. But Mr, Garg contended that 
looking to the position of the Chief 
Justice of India as the incumbent of the 
highest office at the apex of the judi- 
ciary, In the -event of an unfortunate, 
albeit undesirable situation of the dif- 
ference of opinion amongst the three 
constitutional functionaries, the view 
expressed by the Chief Justice of India 
must have primacy. This submission 
may be examined from two independent 
standpoints, First, is there anything 
in the language of Art. 217 which places 
Chief Justice of India on a pedestal in 
relation to the other two constitutional 
functionaries? And secondly, is the 
Chief Justice of India in a position morse 
advantageous compared to other two 
functionaries to be infallible in his 
view? Brusquely stated, does he have 
a veto over the view expressed by the 
other two constitutional functionaries ? 
The last question can be answered at 
once. In the earlier portion of this 
judgment a statement by Dr. Ambedkar 
opposing an amendment to draft Art. 193 
(corresponding to Art, 217) making con- 
currence of Chief Justice of India for 
appointment a sine qua non describing 
it as a dangerous proposition has been 
noticed. What is specifically - rejected 
cannot be brought in by the ‘back door. 


717. Article 217 on its own language 
contention, 
The President is under constitutional 
obligation to consult the three constitu- 
tional functionaries, Each is on par 
They are coordinate authorities. There 
is no relative hierarchy. At any rate, 
the appellate jurisdiction of the Chief 
Justice of India functioning as a Judge 
of the Supreme Court over a decision 
of the Chief Justice of the High Court 
would not provide an indicia that the 
view of the Chief Justice of India in 
administrative matters has predominance 
or overriding effect over the view of the 
Chief Justice of the High Court. It 
must be recalled that in the process of 
drafting the Constitution there was some 
suggestion that the Supreme Court shall 
have administrative supervision over 
the High Court and this suggestion was ` 
rejected, Initiation of proposal for aps 
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pointment of High Court is not a judi- 
cial function of the Chief Justice of the 
High Court, While performing this 
function Chief Justice of the High Court 
is not under the administrative sub= 
ordination of the Chief Justice of India, 
Further, as the system functions, pro- 
posal for appointment of a High Court 
judge is initiated by the Chief Justice of 
the High: Court. The person recom- 
mended may be a member of the Bar 
or from the subordinate judiciary, say 
a District Judge. As the High Court 
has both administrative and judicial 
contro] over the subordinate judiciary, 
the Chief Justice of the High: Court is 
more knowledgeable about the capacity, 
ability and ` eligibility of a District 
Judge for being considered for the 
post of High Court Judge, Chief Jus- 
tice of India will have very little in- 
formation about the capacity, eligibility 
and ‘quality of a Dist, Judge, Similarly, 
while recommending a person from the 
Bar in the State, Chief Justice of the 
High Court is more advantageously 
placed compared to Chief Justice of 
India, And, Chief Justice of India will 
have to depend upon his sources of in- 
formation which may not either ex- 
clude grapevine or hearsay. He has 
little or no. opportunity of seeing the 
member of the Bar functioning as a 
lawyer in the Court, Cumulatively, 
therefore, Chief Justice of the High 
Court is more advantageously placed 
compared to the Chief Justice of India 
in this behalf, About the various other 
factors which enter into the verdict, 
the State executive will be more fav- 
ourably placed than the Chief Justice 
of India because it has its own instru- 
mentalities for inquiry and information. 
Therefore, the view of the Chief Jus- 
tice of India cannot have any primacy 
in this behalf, 


718. Reference in this connection to 
an observation in Shamsher  Singh’s 
case (1975) 1 SCR 814: (AIR 1974 SC 
2192) that “in practice the last word 
in such sensitive subject must belong 
to the Chief Justice of India, the rejec- 
tion of his advice being ordinarily re- 
garded as prompted by oblique consi- 
derations vitiating the order’ (at p. 
873 of. SCR): (at p. 2228 of AIR) is 
not apposite, Shamsher Singh belonged 
to the subordinate judiciary and while 
‘examining his case reference was made 
. to Union of India v. Jyoti Prakash 


‘not basically 
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Mitter, (1971) 3 SCR 483: (AIR 1971 
SC 1093) in which case the question of 
determination of the age of a judge and 
the construction of Art, 217 (3) figured. 
Art, 217 (3) obliges the President to 
consult the Chief Justice of India be- 
fore. deciding the question as to the age 
of a judge of the High Court, The view 
expressed therein would not support 
the contention about primacy, - because 
unlike Art, 217 and similar to Art. 222. 
Chief Justice of India is the only con- 
stitutional functionary required to be 
consulted by the President while dis- 
charging his function under Art, 217 
(3), 


719. Mr, Seervai in this context 
urged that the Chief Justice of India 
has been given the position of primacy 


because ‘his training as a judge gives 
him a judicial outlook which would 
help him to consider the appointment 


of judges in a judicial] spirit. Further, 
the Chief Justice of India having reach- 
ed the highest position in the judi- 
ciary is free from even a suggestion 
that his action was actuated by a de- 
sire to secure a promotion for himself 
in the judicia] hierarchy. Add to this 
the consideration that if parochia] and 
loca] considerations are to be excluded 
in the appointment of High Court jud- 
ges, the Chief Justice of India is more 
likely to exclude such considerations 
than the Chief Justice of High Court, 
To say that high constitutional func- 
fionaries like the Chief Justice of a 
High Court would not be free from 
such shortcomings set out above and 
that the Chief Justice of India. would 
be free from such shortcomings appears 
to be an unwarranted assumption, It 
is well known that some Chief Justices 
declined to come to the Supreme Court 
and had they come at least one of them 
was likely to be the Chief Justice of 
India by vertical movement according 
to seniority. If he declined to become 
the Chief Justice of India and continu- 
ed to remain Chief Justice of High 
Court, merely because he opted for 
High Court judgeship would not be suf- 
ficient to reject his opinion, or merely 
because Chief Justice of India who 
opted to come fo the Supreme Courf 
and became the Chief. Justice of India, 
his view as Chief Justice of India should 
have greater weight, The submission is 
sound to overreach the 
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plain mtendment of Art. 217. It was 
said that if the submission that the 
view of the Chief Justice of India 
should be accorded primacy is rejected 
in the unfortunate event of divergence 
Of opinion between the Chief Justice of 


India and the Chief Justice of High 
Court, the executive would function. 
like .an umpire and that this would 


erode independence of judiciary and to 
avoid this undesirable situation the 
Court must lean in favour of according 
primacy to the view of the Chief Jus- 
tice of India, In support of the submis- 
sion, the expression ‘paterfamilias’ 
used by me in my judgment in Mr. 
Sheth’s case in reference to the Chief 
Justice of India was relied upon and it 
was urged that this very description 
would unerringly point in the direction 
of the primacy being accorded to the 
view of the Chief Justice of India, Un- 
doubtedly, I described the Chief Jus- 
tice of India as paterfamilias of judi- 
ciary, And that was in the context of 
the consultation which the President 
must have with the Chief Justice of 
Irdia before exercising the power un- 
der Art, 222. But let it not be over- 
looked that there was no question of 
primacy to be accorded to the view of 
the Chief Justice of India with regard 
to the advice preferred by him when 
consulted under Art. 222 because he is 
the only constitutional functionary re- 
quired to be consulted. The very 
expression ‘primacy’ envisages two or 
more co-ordinate authorities, one having 
a preferential ‘position over the other. 
Such a situation does not arise under 
Art, 222 and, therefore, turn out of 
context the use of the expression pater- 
familias would not help, Therefore, jt 
is not possible to accept the submission 
that the view of the Chief Justice of 
India when consulted under Art. 217 
would have primacy over the view of 
the Chief Justice of the High Court, 


720. Interestingly a reference in 
passing may be made to the divergent 
views on this aspect even amongst the 
petitioners, Art, 222 which confers 
power on the President to transfer a 
judge of the High Court to another 
High Court provides that the power to 
transfer can be exercised in consulta- 
tion with the Chief Justice of India. 
While hearing the petition challenging 
the transfer of Chief Justice K. B. N. 
Singh of the Patna High Court to 
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the Madras High Court, Dr, Singhvi 
appearing for Mr. K. B. N. Singh vehe- 
mently traversed the argument of Mr. 
Garg that the view of the Chief Justice 
of India must have primacy and it was 
Said that no such primacy as is con- 
tended for can be accorded to the view 
of the Chief Justice of India, Specific 
submission was that if the proposal] for 
trensfer is initiated by Chief Justice 
of India it would be violative of Arti- 
cle 222. If Art. 222 which confers 
power on the President to transfer a 
judge from one High Court to another 
High Court is hedged in with a condi- 
tion that-it can be exercised after con- 
Sultation with the Chief Justice of India 
and this consultation has been held to 
be an adequate safeguard against im- 
proper transfer in Mr. Sheth’s case, 
and even though that being the only 
Safeguard, it was submitted that the 
view of the Chief Justice of India can- 
not have primacy: how would it be 
proper to accord primacy when Arti- 


cle 217 mandates consultation with 
three constitutional] functionaries in- 
cluding the Chief Justice of India? 


Primacy has the flavour of veto and if 
conceded the authority to be consulted 
would become the final decision mak- 
ing authority. No canon of construc- 
tion permits such a thing to be done. 
As stated by Dr. Ambedkar the Court 
cannot assign to one authority powers 
explicitly granted to another. This will 
be elaborated at a later stage There- 
fore, also, the contention about primacy 
of the view of the Chief Justice of 
India must be negatived, 


721. The next limb of the argument 
is es to whether the proposal for ap- 
pointment can be initiated by the Chief 
Justice of the High Court.or the Chief 
Justice of India only or it can be ini- 
tiated by any of the four constitutional 
functionaries adumberated in Art. 217. 
In this context the practice followed 
til] the 14th Report of the Law Com- 
mission and till the 80th Report has 
been set out earlier in this judgment. 


Even, the Law Commission, after notic- 


ing the defects and drawbacks in the 
procedure followed for appointment 
under Art. 217 ultimately recommend- 
ed that Art, 217 be suitably amended 
so that the proposa] for appointment 
of a High Court judge must initiate 
upon the recommendation of the Chief 
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Justice meaning thereby that the Chief 
Justice alone would be able to initiate 
the proposal, It expressly stated that it 
should not be open to the. State execu- 
tive to propose a nominee of their own 
and forward the name of such nominee 
to the Centre, In its view, if the State 
executive disagrees with the recom- 
mendation of the Chief Justice for such 
other reasons as mentioned in the Re- 
port it should be open to it to disagree 
with the recommendation and request 
the Chief Justice to make a fresh re~ 
commendation, The weighty 


proposal] for appointment of a High 
Court Judge can originate only upon 
the recommendation. of the Chief Jus- 
tice was in terms negatived by the 
Constituent Assembly, C, A. D. Vol. 8, 
p. 674, There is nothing in the language 
of Art, 217 that the proposal cannot be 
initiated by any of the four constitu- 
tional functionaries set out in the arti- 
cle, If elaborate provision was made for 
appointment of a High Court Judge 
with.a view to securing the appoint- 
ment of the best available man for the 
time being it would not be conducive 
to effectuating the purpose underlying 
the article if the proposal can be in- 
itiated by the Chief Justice of the High 
Court alone, Cases are not unknown 
where the Chief. Justice of the High 
Court having his own philosophy adop- 
ted the same as his yard-stick to de- 


termine suitability for appointment and 


‘thereby excluded from his considera- 
tion a sizeable section of the Bar. Simi- 









larly, the Chief Justice of India can 
also initiate a proposal because if he 
finds someone practising in the Sup- 


reme Court as one suitable for appoint- 


objectionable or improper in his in- 
itiating the proposal. Similarly, there 
could not be a blanket embargo on the 
State executive initiating the proposal. 
We agree that the State executive 
should not make its own recommenda- 
tion and forward it directly to the 
Centre, The State executive initiating 
the proposal must first forward it to 
the Chief Justice of the High Court 
who would be better informed about 
the practising advocates as well as the 
District Judges subordinate to the High 


Justice, The views of both may be for- 
warded to the Chief Justice of India. 
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recom~. 
mendation of Law Commission that a 


ment to the High Court, we see nothing - 


Court, and seek the views of the Chief. 


tution, 
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The process of consultation must go on 
whatever new facts relevant to.the 
consideration are elicited or obtained 
by any of the constitutional functiona- 
ries for consideration of the other con- 
stitutiona] functionaries and this may 
ultimately lead te a possible concensus, 
the constitutional func- 
tionaries and translate the purpose un- 
derlying Art, 217 into reality by ap- 
pointing the best man to this high 
Office, The submission that any proposal 
from the State executive or even from 
the Central Executive for consideration 
of the other two constitutional func- 
tionaries would make a serious inroad 
on the independence of judiciary is to 
ignore the role assigned to these two 
constitutional] functionaries in the pro- 
cess of appointment, However, the con- 
sultation must be not merely formal 
but ofsubstance andthe scope and the 
content of the consultation will be pre- 
sently examined, 
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722. But before spelling out the 
scope and content of consultation en- 
visaged by Art. 217. it is necessary to 
refer to Art, 224. Frankly, the scope, 
ambit and the underlying purpose of 
Art, 224 has consumed maximum time 
at the hearing of these matters. In the 


-draft constitution there was no provi- 


sion similar to present Art, 224. which 
was introduced by Constitution (Se- 
venth Amendment) Act, 1956.. How- 
ever, Art. 192 of the Draft Constitution 
provided for constitution of a High 
Court consisting of a Chief Justice and 
Such other judges as the President may 
from time to time deem it necessary to 
appoint, There was a proviso to the 
article which provided that the judges 
So appointed together with any addi- 
tional judges appointed by the Presi- 
dent in accordance with the next fol- 
lowing provisions of: the Chapter shall 
at no time exceed in number such 
maximum as the President may by 
order fix in relation to that Court. 
Art, 216 corresponding to draft Art, 192 
without proviso has not east any obli- 
gation on the President to fix maxi- 
mum number of judges that can be ap- 
pointed in:a given High Court. It pro- 
vides -for a flexible situation in 
that the President may from time 
to time appoint such other Judgas 
when deemed necessary to appoint, If 
the number was fixed by the Consti- 
every time a constitutional 
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amendment would become necessary if 
more Judges were required to be ap- 
pointed. Pragmatism and flexibility in- 
formed the approach of the Constituent 
Assembly in deleting the proviso and 
thereby removing the obligation of the 
President to fix maximum number of 
judges in relation to each High Ccurt, 
Art, 224 makes provision for appoint~ 
ment of additional Judges, The concept 
of additional] Judges also figured in the 


proviso to draft Art. 192, Therefore, 
when the draft constitution envisaged 
appointment of additional judges, the 


expression ‘additional judge’ may ba 
understood in contradistinction to per- 
manent judge or an acting judge or re- 
calling of a retired High Court Judge, 
The expression ‘permanent judge’ in 
relation to High Court Judge is te be 
found in Art. 220 which prohibits a per- 
manent Judge of a High Court from 
pleading or acting in any court or before 
any authority in India except the Sup- 
reme Court and the other High Courts, 
One can legitimately say that the fram- 
jers of the Constitution envisaged ap- 
pointment of an Additional Judge in the 
High Court in contradistinction to a 
{permanent judge or acting judge, A re- 
tired Judge of a High Court who is re- 
quested to sit and act as a Judge of the 
{High Court is not deemed to be a Judge 
iof the High Court, and can be given no 
jlabe] or nomenclature and is certainly 






“ed by Art, 224, 


723. Article 224 (1) enables the Presl- 
dent to appoint additional] judges of a 
High Court if the conditions enabling 
the exercise of power are satisfied. Thera 
ara two situations, contingencies or even- 
tualities in which alone an additional 
judge can be appointed in a High Cour 
and they must pre-exist before an addi- 
tional judge can be appointed. These are: 
(1) if by reason of any temporəry in- 
crease in the business of a High Courts 
or (2) by reason of arrears of work 
therein, it appears to the President that 
to deal with the aforementioned situa- 
tions it is necessary to incrase the num- 
ber of High Court judges for the time 
being. he may do so and may proceed to 
appoint duly qualified persons to be 
_ additional judges of the court for such 
period not exceeding two years, as he 
may specify. There is thus the pcwer to 
appoint additional judges with a limita- 
; tion on power that it can be exercised f 


not an Additional Judge as contemplats _ 
- Judge appointed under Art, 217 gs en- 
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one or the other or both of the afore- 
mentioned pre-conditions for tha exer- 
cise of the power are satisfied, If one or 
the other or both of the pre-requisites 
are satisfied the President may proceed 
to appoint an additional judge but in the 
absence of both there is no power inthe 
President to appoint an additional judg2 
in the High Court. Appointment cannot 
be made for a period exceeding two 
years and before or while making the 
appointment the number of judges in 
the High Court may be increased for the 
time being, that is, not permanently. Re- 
calling Art. 217 (1) which confers power 
On the President to appoint a judge o? 
the High Court, one can say without the 
fear of contradiction that the expression 
‘Judge’ in Art. 217 includes an additional 
fudge. If the pre-conditions set out in 
Art. 224 are satisfied and the President 
proceeds to exercise the power to ap- 
point an additional judge. he can appoint 
only such person who is qualified, The 
eligibility qualifications for being 
appointed as a judge of the High 
Court are set out in sub-Art, (2) of 
Art. 217 and it is unnecessary to recall 
those qualifications save and except say- 
ing that the qualifications for a judge 
to be appointed under Art, 217 or an 
additional] judge to be appointed under 
Art. 224 (1) are the same. However, the 
tenure of a judge appointed under 
Art. 217 and one appointed under Arti- 
cle 224 materially differ. A High Court 
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titled to hold office until he attains the 
age of 62 years, but in the case of an 
additional judge the period has tc be 
specified and the maximum pericd that 
can be specified by the President for 
which he can hold Office is two years, The 
view that the expression ‘judge’ in 
Art. 217 includes an Additional Judge 1s 
reinforced by the fact that while intro- 
ducing Art. 224 by Constitution (Seventh 
Amendment) Act, 1956, a consequential 
amendment was inserted in Art. 217. In 
the absence of the amendment, an- addi- 
tional judge would enjoy tenure tili ha 
reached the age of sixty-two years. In 
order to avoid any confusion in this be- 
half the words “shall hold office -n case 
of an additional judge or acting judge as 
provided in Art, 224 and in any other 
case, unti] he attains the age cf 62 
years” were added in Art, 217. Ifthe ex- 
pression ‘judge’ in Article 217 were nob 
to include an additional judge it wouid 
be redundant to incorporate the maximum . 
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tenure of two years prescribed in Art. 224 
for an additional judge in Art. 217, It was 
however, foreseen that. if the necessary 
amendment was not incorporated in 
Art, 217 one could have argued with 
confidence that even the additional judge 


would retire on attaining the age of 62. 


years. Therefore, to put the matter be- 
yond the pale of controversy while in- 
troducing Art, 224 in 1956 a consequential 
amendment was made in Art. 217 that 
the tenure of an additional judge shall 
be as set out in Art. 224 and that it can- 
not exceed two years. It is not necessary 
to refer to the tenure of an acting judge 
as envisaged in Art, 224 (2) because that 
aspect is not relevant to the present dis- 
cussion. So far there is no controversy. 
724. It may be mentioned that an ad- 


ditional judge appointed under Art, 224 
and a judge of a High Court appointed 
under Art. 217 as far as pay, privileges, 
duties, obligations, adjudicatory powers 
are concerned, are on par, the glaring 
difference being in the tenure, But, in 
this context our attention was drawn to 
Krishan Gopal v. Prakash Chandra (1974) 
2 SCR 206: (AIR 1974 SC 209), An elec- 
tion petition was filed in the Madhya 
Pradesh High Court which in course of 
time came to be assigned to Suraj 
Bhan, J, who had retired on Feb. 2, 1971. 
but the Chief Justice of Madhya Pradesh 
High Court, after obtaining previous 
consent of the President, requested Suraj 
Bhan. J. to sit and act as a Judge of that 
Court under Article 224A of the Con- 
stitution, Before the allocation of the 
election petition to Suraj Bhan, J. the 
same was being heard by Vyas, J. and 
when an intimation was sent to the 
petitioner that his petition was allocated 
to Suraj Bhan, J., he objected to tha 
same, Suraj Bhan, J, rejected his appli- 
cation upholding the order of allocation 
-of the petition to him, This order was 
challenged by a. petition under Art, 226 
of the Constitution for the issuance of a 
writ of mandamus directing Suraj Bhan, 
J. to forbear from giving effect to the 
order of Chief Justice. A Bench of the 
Madhya Pradesh High Court dismissed 
this writ petition, Upon a -certificate 
under Art, 132, an appeal was filed in 
this Court. In this case construction of 
_ Article 224A came up before this Court. 
' Two contentions were urged on behalf 
of the appellant, They were: (i) that a 
person requested to sit and act as iudge 
of the High Court under Article 224A 
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was not a judge of the High Court for 
the purpose of Section 80A of the Re- ` 
presentation of the People Act, and (ii) 
that even assuming that he was a judge 
for the purpose of Section 80A of the 
Act, the election petition could not, after 
it had been entrusted to a permanent 
judge, be allocated to a judge appointed 
under Art, 224A, This Court rejected 
both the contentions but finally observ- 
ed as under (at p. 216 of AIR): 


Tae All the same, looking to the 
special facts and circumstances of this 
case, we are of the opinion that it 15 
fit and proper and in the interest of 
justice that the election petition filed by 
the appellant be tried by another learn- 
ed judge of the High Court who may ba 
assigned for the purpose by the Chief 
Justice of that Court, even though 
we find that the additional or 
acting judges or those requested under 
Article 224A of the Constitution to — sit 
and act as judges of the High Court, if 
assigned for the purpose by the Chief 
Justice, are legally competent to hear 
those matters,” 


This question is hardly of any assistance 
on the question of eligibility, capacity 
and competence of an additional judga 
to undertake any adjudicatory process 
of any matter assigned to him by the 
Chief Justice and no distinction can be’ 
made between a permanent judge, if one 
appointed under Article 217 can be so 
designated and an Additional Judge ap- 
pointed under Article 224, 


725. If an additional judge can only 
be appointed either by reason of tem- 
porary increase in the business of the 
High Court or by reason of arrears of 
work therein, what would 
the position of such an additional judge 
at the expiration of his period of two 
years constitutionally fixed if the tem- 
porary increase and/or the arrears 10 
deal with which he was appointed re- 
main unabated? In other words, if the 
temporary increase to clear which he 
was appointed continues to remain un- 
cleared or the arrears to tackle which 
he was appointed not only neither de- 
crease nor wholly get eradicated but re- 
main at the same level or may be found 
mounting up what would be the right to 
further continuance of the additional 
Judge? Some vital questions arise qua 
the position and continuance of an Ad- 
ditional Judge, ' | 


“hel” 
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726. The questions posed are of suca 
dimension and magnitude in the field of 
constitutional law and of such far-reach- 
ing effect, defying simple and straight- 
forward solutions because extreme posi- 
tion was adopted on both sides. Wisdom 
and circumspection should therefore be 
our watchwords, 


727, The questions posed are: Is the 
Additional Judge, given the continued 
existence of situation which necessita~ 
ted his initial appointment, entitled as 
amatter of right to be re-appointed for 
a further period of two years? If in the 
mean time there is a vacancy in the per- 
manent strength of the High Court, is 
the additional judge without anything 
more entitled to be appointed as perma- 
nent Judge? If an additional Judge was 
appointed by reason of any temporary in- 
crease in the business of the High Court 
or by reason of arrears of work there- 
in or if the temporary increase has be- 
come a permanent feature of the High 
Court and if the arrears have not only 
not been reduced but are mounting up 
meaning thereby that the pre-requisites, 
existence of which enabled -the Presi- 
dent to exercise the power of appoint- 
ment of additional judge, continue to 
exist, is he entitled to be re-appointed 
as a matter of right? Could he be de- 


emed to be permanently appointed? 
Answer posed on the other side was 
that he had no right to be considered 


nor is he deemed to be appointed as 
permanent judge even if he is availabie 
and it would be open to the President to 
appoint anyone else without considering 


the case of the additional judge whose 
tenure has come to an end, In other 
words, he has neither weightage nor 


a right to be considered, He is on par, 
according to the learned Attorney Gen- 
eral, with any other person in the Bar 
or in the subordinate judiciary, 


728. One submission may be dispos- 
ed of at the outset. Conceding the con- 
tention of Mr. Seervai that the position, 


powers, privileges and jurisdiction of 
permanent and additional judges of 
High Court and the qualifications for 


their appointment are the same, but the 
marked contrast in the raison d’etre of 
their appointment and the tenure for 
which they are appointed cannot be 
overlooked, The present agonising 
situation arose from a common under- 
standing of the requirements of Art. 224 
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both by the judiciary and the executive 
in making appointments of High Court 
Judges since 1956 till today. Every 
High Court has a sanctioned strength of 
permanent judges and additional judges. 
Save rare exceptions, not easily noti- 
ceable, whenever a vacancy arose in the 
permanent strength, the seniormost ad- 
ditional judge was offered the perma- 
nent vacancy and in the vacancy so 
caused in the strength of additinoal 
Judges a fresh appointment was made, 
When I say seniormost additional judge, 
I only refer to the length of period fo? 
which the judge has worked and one 
who has worked for the longest dura- 
tion amongst additional judges is de- 
scribed by me as seniormost, If ths 
tenure of an Additional Judge specified 
by the President in the warrant of ap- 
pointment expires and there is no 
vacancy in the permanent cadre of High 
Court judges obviously such additional 
Judge was usually offered a further ten- 
ure cf ordinarily two years, 


729. While making a fresh appoint- 
ment the procedure followed was one 
prescribed in Article 217. Article 224 
cannot be divorced from Article 217 be- 
cause an additional judge appointed 
under Article 224 is a judge within the 
meaning of the expression in Art, 217 
and such an additional judge before en- 
tering upon his office has to make and 
subscribe an oath or affirmation accora- 
ing to the form set out in the Third 
schedule. Article 224 obliges the Pre- 
sident to specify the tenure of the addi- 
tional judge for such period not ex- 
ceeding 2 years. Now, therefore, if the 
additional judge with the knowledge 
the specified period of tenure enters up- 
on his office, makes and subscribes to the 
Oath and starts functioning as a judge 
of the High Court, undoubtedly when 
the period expires, if nothing else takes 
place he ceases to be a judge of the 
High Court. Assuming that he has to 
be appointed again, the whole gamut of 
consultation as constitutionally ordained 
in Article 217 has to be gone through 
again, Harsh though this may appear, 
it is an inescapable situation flowing 
from the provisions of the Constitution. 


nf i 


Now if the process of consultation startsj_ 


over again, undoubtedly the various con- 
stitutional functionaries are bound l9 
express their opinion on the relevant 
merits and demerits of the judge and 


lt 
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the expression of opinion would be more 
or less on the same lines as when 4 
person is being appointed for the first 
time as a judge of the High Court, 
Whatever canon of construction one may 
resort to, it is not possible to hold that 
the consultation in respect of an addi- 
tional judge who has been once appoint~- 
ed and whose tenure has expired and 
being eligible, is being considered for 
appointment afresh for a fresh tenure, 
the relevant consideration which would 
govern the decision for appointment 
would be different, save and except say- 
ing that the constitutional functionaries 
will have the additional benefit of the 
_jexperience of the person concerned as 
a Judge of the High Court for the per- 
iod he was appointed and he worked, 


730, Three different aen have 
been advanced in this behalf and each 
one will have to be separately examin- 
ed, One submission of Mr. Garg strongly 
supported by Mr. Seervai, and learned 
advocates for the other petitioners -is 
that the Additional Judge is not on pro~ 
bation and, therefore, his eligibility or 
all those relevant considerations: in. 
service jurisprudence which are taken 
into account while offering a substaa~ 
tive appointment of a probationer could 
not be brought into consideration. The 
contention is that his qualifications for 
being appointed as a judge have once 
been examined: and accepted; -when he 
was appointed as additional judge: these 
considerations cannot be re-examined. 
And at any rate, it is not open to the 
Chief Justice of the High. Court to sit 
in appeal over the judgments of the 
judge concerned and reach his own con- 
clusions about the judicial capacity ‘as 
flowing from the judgments of the judge. 
Another limb of the submission is that 
in order to ensure independence of juai- 
ciary, an additional judge who hag 
functioned as a Judge and has had 


numerous occasions to deal with a 
litigant, namely, the executive which 
has the power to make fresh appoint- 


ment, should not be at the mercy of 
the executive and, therefore, it was urg- 
ed by Mr. Seervai that if one or the other 
of the two  pre-conditions in Art. 224 
which enabled the President to exercise 
the power of appointing an additional 
judge continues to exist a fresh ap- 
ment must either follow as a matter of 
right or if the conditions for exercise of 


~ 
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the power continue to exist he must be 
deemed to have been appointed as a 
permanent Judge. The submission is 
that the permanent judge is appointed 
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‘for the routine work of. the High Court 


including the work to deal with the ar- 
rears and if the work load is sufficient 
for the permanent strength at the time 
of initial appointment and continues to 
disclose the same position, the initial 
appointment of the Additional Judze 
was not within the purview of Art, 224 
but it must be deemed to have been 
within the purview of Article 217 and, 
therefore, such a judge would be aper- 
manent Judge. On the other hand, the 
learned Attorney Genéral contended that 
if the appointment is made within the 
four corners of Art, 224, the assumption 
is that the Judge so appointed would 
either deal with the problem arising out 
of the temporary increase in the busi- 
ness of the High Court or tackle the 
arrears to clear. which he was ap- 
pointed and it is not a relevant consid- 
eration whether he has succeeded or not 
succeeded and it would be open to the 
Government to appoint him or to ap- 
point anyone else completely ignoring 
any claim of such an additional Judge 
whose tenure has expired. It was as- 
serted with emphasis that such an ad- 


‘ ditional judge-has no right to be recon- 


sidered and the situation at the expiry 
of his tenure is the same as it was at the 
time of his entry and he or any other 
person could have been appointed and 
he is not entitled to be considered in 
priority or preference to any other per- 
son who can be picked up from the Bar 
or from the subordinate judiciary. Ex- 
treme illustrations were given to make 
good either point of view by both sides 
but the illustrations hardly if ever pro- 
vide a reliable yard-stick to interpret a 
constitutional provision. 


731. In an emotionally surcharged 
voice we were told that there were more 
than 65 additional’ judges on April Ist, 
1980 all over the country whose fate is 
in balance and, therefore, the Cour? 
should be very careful and circumspect 
in putting such construction on Art, 224 
which would not leave these 65 addi- 


-tional judges to the vicissitudes of ex- 


ecutive smile or frown. On- the other 
hand we were told” that the whole can- 
spectus of the Articles with which the 


Court is dealing with in these matters 
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were debated over a long period in the 
Constituent Assembly and the trend in- 
dicates that speaker after speaker re- 
peatedly asserted that the mechanism 
for appointment of judges must be so 
devised that the best in the country is 
available for this high constitutional 
‘office and that the checks and balances 
provided must be such as to weed out 
and eliminate the unworthies, It was, 
therefore, said that such rigid construc- 
tion should be avoided which would 
enable an addjtional] judge who . has 
made himself thoroughly undesirable 
during the period of his tenure should 
not be foisted (to be foisted?) upon the 
scciety and the consumers of justice be- 
cuse the door against his exit is tight- 
ly bolted. We have thus to steer clear of 
all these extreme propositions, 


732. We were told that constitutional 
conventions and practice are a 
guide to ascertain, decipher and un- 
ravel the intendment of the various 
articles, . The constitutional conven- 
tions and practice as an aid to construc- 
tion were canvassed because Article 224 
has been so implemented under a com- 
mon belief albeit mistaken of the ex- 
ecutive and judiciary that the present 
impasse is the end-product of it, 


733. The proviso to draft Article 192 


envisaged appointment of additional 
judges but the tenure of such additional 
Sudges was not specified. However, when 
the Constitution was adopted and Arti- 


cle 216 took place of draft Article 192, ° 


the proviso was deleted, Article 216 
casts an obligation on the President to 
appoint a Chief Justice and such other 
judges from time to time as he deems 
it necessary to appoint, ` Therefore, the 
power to appoint coupled with a duty 
to appoint has been cast on the Presi- 
dent, It is not necessary to consider 
whether this duty can be enforced by a 
mandamus. An extreme illustration 
was taken that the President may ap- 
point one Chief Justice and one addi- 
tional judge and the consumers of 
justice would suffer inordinate delay in 
disposal of their cases if the judiciary 
denies: to itself power to issue a manda~ 
mus to the President to perform his 
function to appoint such number of 
judges keeping in view the institution, 
disposals and arrears, to be able to 
dispose of cases speedily and within a 
reasonable time, Such an illustration 
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overlooks a vital point that the arrears 
in the courts are not attributable solely 
to the inadequate number of judges in 
each High Court. It would be mereiy 
adding to the length of this judgmentif 
all the causes more vital than the in- 
adequacy of the number of judges con- 
tributing to the mounting arrears are 
enumerated here, But I cannot resist 
the temptation of referring to what Mr. 
Seervai bluntly stated to the Court that 
to a considerable extent the senior 
members of the Bar are responsible for 
the sorry state of affairs more so be« 
cause the courts have refused to en- 
force the provision in Order XVII, R. 2, 
Civil P, C. namely that non availability 
of counsel is not a ground for adjourn- 
ment, Present malaise in this court 
was also touched upon by him. Be that 
as it may, the Committee appointed by 
the Government presided over by 
the then Chief Justice of India, 
Shri J. C. Shah, extensively examined 
the question of mounting arrears in. the 
High Courts and found that the inad- 
equacy of number of judges in each 
High Court is relatively a minor factor 
contributing to the mounting arrears 
but there are more weighty factors 
which are to be tackled with, 


734, In a parliamentary democracy 
witk: a -written Constitution in which 
three organs of the Governments are 
clearly marked out, it becomes a pri- 
mary duty of the State to provide for 
fair and efficient administration of jus- 
tice. Justice must .be within the easy 
reach of the lowest of the lowliest, 
Rancour of injustice hurts an individual 
leading to. bitterness, resentment and 
frustration and rapid evaporation of the 
faith in the institution of judiciary. Two 
vital limbs of the Justice system are that 
Justice must be within the easy 
reach of the weaker sections of 
the society and that it must be attain- 
able within a reasonably short-time, in 
other words, speedily. Leaving aside 
other factors contributing to the arrears 
in courts, it cannot be gainsaid that in 
each High Court adequate number of 
Judges must be appointed and the situa- 
tion in each High Court must be regu~ 
larly reviewed by the President so as 
to efficiently discharge the duty cast on 
him by Article 216. In the course of 
hearing a statement was made on behalf 
of the Union of India that the Govern | 
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ment is taking steps to review the 
strength of each High Court to deter- 
mine the adequate strength of each High 
Court and then to take steps to make 
appointments according to the targets so 
devised. As this statement is a solemn 
undertaking to this court, it may be 
reproduced in. extenso; 


“The Union Government has decided 
fo increase the number of posts of per- 
manent judges in the various High 
Courts keeping in view the load of work, 
the guidelines prescribed and other 
relevant considerations, In fact in 1980 
itself, on the basis of institution, dispo- 
sal and arrears of cases and the guide- 
lines prescribed, the Governments of 
seven States where the problem was 
more acute, had been addressed to con- 
sider augmentation of the Judge streng- 
ths of their High Courts. It has been de- 
cided that where necessary the guide- 
lines prescribed will be suitably relaxed 
by taking into account local circum 
stances the trend of litigation and any 


other special or relevant factors that 
may need. consideration. The Union 
Government will take up the matter 


with the various State Governments so 
that after consulting the Chief Justices 
of the High Courts, they expeditiously 
send proposals for the conversion of a 
substantial number of posts of Addi- 
tional Judges into those of permanent 
judges, 


2, The Union Government "has also 
decided that ordinarily further appoint- 
ments of Additional Judges will not be 


‘made for periods of less than one 
year,” 
But to say that a litigant who 


wants his case to be disposed of as early 
as possible being convinced that his case 
is not handled by the Court for want of 
adequate number of judges can bring an 
action to issue a mandamus to the 
_ Government to appoint adequate number 
of judges requires more elaborate argu“ 
ments and in view of the statement it iS 
not necessary to deal with the 
submission, An additional error in the 
submission founded on a mistaken be- 
lief is that all shortcomings and infir- 
mities in the system can be remedied 
by judicial process. There is no greater 
error than entertaining such unwarran- 
ted belief, Courts cannot cope with all 
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infirmities in the system, That is the 
admonition of Frank Furter, J. I quote? . 


‘In a democratic society like ours, re- 
lief must come through an aroused po- 
pular conscience that sears the consci~ 
ence of ‘people’s representatives, (Ba 
ker v. Carr (1962) 369 US 186 at 270). 
Failure to perform duty of appointing 
adequate number of Judges in High 
Courts cast on the President by Art, 216 
would make him answerable to the Par- 
liament and not to the Court, 


735. The problem of arrears is much 
too complex to be referable to one 
single cause, namely, inadequate stren- 
gth. Obligate the President by a man- 
damus to appoint adequate number of 
Judges in High Courts and this intra- 
ctable problem defying solution would 
evaporate like the morning dew, betrays 
woeful lack of appreciation of Parkın- 
son’s Law that a large number of Judges 
may result in further mounting of ar- 
rears, Not the number, the system is 
cancer ridden. The justice delivery 
system of this country is utterly alien 
to the genius of this country. This is 4 
smuggled system from across the shores 
imposed upon us by the empire builder* 
for their own political motives and 
during the foreign rule a class came 
into existence which has enormously 
benefited by this justice delivery system 
to the detriment of teeming millions 


and, therefore, they have become the 
protagonists of the system. A society 
composed of 70% illiterates living in 


rural backward area having some sim- 
ple easily solveable problems by the 
common sense approach of local popu- 
lace is being served with a highly com- 
plex time-consuming, | cost-mounting, 
justice delivery system evolved over 
centuries for a cent per cent literate 
society. What a paradox? The utter fai- 
lure of the system stems from the fact 
that it is an alien system unsuited to our 
genius. It has become static and non- 
functioning if not counter-productive, 
Both the Judges and the lawyers failed 
to suitably revise the system to suit the 
needs of a republican form of Govern- 
ment and egalitarian society with em- 
phasis on socio-economic justice. We 
administer justice in a foreign language 
not understood by a very large number 
of litigants, If the litigant is present in 
the Court he hardly understands what 
is going on, The judgments are writien 


~ dence. would be of no 
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in a.foreign language and the seeker of 
justi¢e hardly knows what has hap- 
pened to his cause or controversy which 
he has brought before the Court, In 
search of justice he is chasing a mirage, 
in the process spending his- hard-earned 
fortune. This is the basic draw-back 
and this aspect can be’ examined in 
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meticulous detail but. this is neither- 


the place nor the environment for ela- 
boration. 


-736. Examining first the contention 
whether an additional Judge is on pro- 
bation during the period of his initial 
tenure or till he is. offered a permanent 
vacancy, it must at.once be said that in 


constitutional functionary holding a high 
|constitutional office the expression . ‘pro~ 





Ipriate and apt -to prove misleading. 
Such words from the. service .jurispru- 
‘assistance, One 
must keep in view the scheme envisaged 
by the Constitution for «.deciding. 
position of the. additional - Judge, 


737. Before the scheme is ‘examined 
the common error of executive and 
judiciary in making appointments of 
High Court Judges for a period com- 
mencing from 1956 till today must be 
examined. Article 224 was not meant to 
jprovide an entry door for becoming a 
lJudge of a High - Court under Art. 217. 
jArt, 224 was for a specific and speci- 
ified purpose. When the Constitution 
came into force in January 1950 present 
Art, 224A was Article 224, Article 224A 
enables the Chief Justice of a High 
Court with the previous consent of ,the 
President to request any person who has 
held the office of a Judge of a High 
Court to. sit and act as a Judge of the 
High Court. It was believed that when- 
- ever work-load in`the High Court tem- 
porarily goes up, retired Judges of the 
High Court may be requested to sit and 
act as Judges of the High Court and 
the problem of work-load in the High 
‘Court can be solved, In 1956 it was 
found that. this system has not worked 
satisfactorily, This becomes clear from 
the ‘objects and reasons’ set out in the 
Bill seeking to amend the Constitution 
by inserting Article 224 in its present 
Jform. Therefore, the present Art. 224 
j}was introduced and as pointed out ear- 
lier, it was- meant to confer power on 
the President to increase for the time 
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- it appears and not controverted by any- 


ithe case of a High Court Judge,a high - 


ibation’ is wholly inept and  inappro-. 


the ~ 
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being the number of Judges in a High 
Court and to appoint additional Judges 
to fill in the increased strength. This 
power can be exercised if one or the 

















other of the two pre-requisites set out inl. 


Article 224 is satisfied, namely, tempo- 
rary increase in the business of a High 
Court or by reason of arrears therein. 
The Article was enacted to meet these 
two ‘specific situations only, In practice 


one, in fact admitted, that the article 
was worked as if an entry’in the High 
Court for a permanent judgeship is via 
Article 224, namely, by first being ap- 
pointed as an additional Judge and then 
when a vacancy occurs in the perma 
nent strength of the High Court, to b 
appointed as a permanent Judge, This has 


been invariably the practice save in rare 


cases ascertainable by miscroscope, Every! 
one was ordinarily, first appointed as an 
additional Judge and in*course of time 
even after once, twice or thrice being 
appointed as an additional Judge till the 
vacancy occurred in the ‘permanent 
strength that one became a` permanent 
Judge. This is clearly contrary. to the 
intendment of Art, 224, and the pre- 
sent malaise arises out of this imper- 
missible, yet without exception or with 
rare exception, use of Article 224 both 
by the executive and the judiciary, 
This has also led. to inaction on 


the part of the President in not 
reviewing regularly and -at -regu- 
lar intervals the permanent strength 


of the High Courts, Even Chief Justices 
were unconcerned -about the undesir- 
able situation -in that they have asked 
for increase in the strength of additional 
Judges. In 1979, Chief Justice of Delhi 
High Court even with 10 additional jud- 
ges asked for two more without any 
attempt at reviewing the strength of per- 
manent Judges. If permanent strength 
was reviewed from time to time the 
renewal of tenure of an additional Judge 
twice or thrice could have been avoid- 
ed. If an additional Judge was appoint- 
ed to deal with temporary increase in 
work and his term is renewed twice of 
thrice and the temporary increase has 
become a permanent feature of the High 
Court, what was needed was increase in 
the permanent strength of the High 
Court. It is unbecoming for a High 
Court Judge to be on two years’ tenure 
repeatedly. That is clearly contrary to 


‘what was intended by Art, 224, 
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738. Ordinarily an additional J udg®. 
save in rare cases was always offered a 
permanent judgeship unless’ he himself 
wanted to opt out. In order to curb and 
thwart an undesirable practice of a 
person returning to the Bar after. ador- 
ing the Bench for a short-time, a 
system of taking an undertaking from 
an additional Judge, that if offered he 
will accept the permanent judgeship was 
commenced upon a note of the former 
Chief Justice of India, Mr. Wanchoo, 
though the practice does not appear to 
be universal. The tendency to return 
to the Bar after adoring the Bench for 


-some time was to be thwarted, The un- 


dertaking was devised to meet this sit- 
uation, This would however show that 
save in rare exceptional case, first ap- 
pointment was. as an additional Judge. 
An additional Judge will have a fixed 


tenure and can safely return to Bar with 


a perceptible added advantage because 


it was felt that there was no other way 


except to offer first appointment as an 
additional Judge, and therefore a sys- 
tem of taking the undertaking was de- 
vised, But again save in rare exceptional 
cases an additional Judge on the oc- 
curring of a vacancy in the permanent 
strength was always offered a berth. 
From this invariable practice, a firm 
belief, therefore, developed that an ad- 
ditional Judge enters. upon office , with 
almost an unwritten. albeit incontrover- 
tible assurance to be appointed a per- 
manent Judge.. Howsoever strong the 
belief may be, it is not borne out by the 
constitutional provision, After all, the 


: appointment was as an additional Judge 


within. the constraints and limitation. of 


JArt. 224 and no canon of construction 


would permit the Court to treat the 


Jappointment as one under Art. 217, If, 


therefore,.the tenure was of two years, 
on the expiry of it the appointment will 
have to bea. fresh appointment and for 
making such a fresh appointment, ,con- 
sultation as ordained by Art, 217 is in- 
escapable, Once the consultation, 


Istarts, all possible hazards in the pro- 


cess. of consultation cannot be wished 
away and the. aprontnent has to be 
afresh, 


739. It would be at this stage worth- 
while to examine the submission that 
constitutional convention and practice 
provide a reliable aid to construction of 
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provision implications 
the Constitution have to be borne in 


‘cording to the 
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constitutional provisions. It was | also 
urged that in interpreting a constitutional 
arising from 


mind. The submission is that the 
Court should not dismiss the universal 


practice invariably followed for a quar- 
ter of a century in the matter of ap- 
pointment of additional and permanent 


Judges of the High Court as a common 
error or common understanding of the 
scope, content and ambit of Art, 224, 
but the Court must proceed on the basis 
that both the executive and the judi- 
ciary who have a vital role to play in 
the matter of appointment of additional 
and permanent Judges of the High 
Court- unambiguously understood Arti- 
cle 224 to provide the only entry door 
for permanent judgeship and made re- 
commendations leading to appointments 
on thè ‘clearest and unquestionable 
understanding that once an additional 
Judge is appointed in course of time 
when -a vacancy arises in the permanent 
strength he would become the per- 
manent Judge. In other words, from 
the day of his entry he is more or less 
a permanent Judge and there was no 
question” of examining his merits and 
demerits on the expiration of each ten= 
ure during the period of his additional 
judgeship leading in a given situation 
to his non-appointment, 


740, Constitutional interpretation has 
been a fruitful subject of discussion 
amongst Judges, jurists and authors. 
Number of canons haye been devised 
for interpretation, Language being, an 


‘imperfect vehicle of translating thoughts 


and intendments, when the legislature 
finishes its task and produces a legisla- 
tion in more general terms, while ap- 
plying its various provisions to cases 
and controversies brought before the 
Court, a debate always ensues as 

what was intended ‘by the legislature 
using a certain expression. ‘A word iş 


‘not crystal, transparent and unchanged} 


it is the skin of living thought and ‘may 
vary greatly in colour and content ac- 
circumstances and tha 


time in which it is used’, Holmes, J. in 
Towne .v. Eisner, (1917) 245 US 418 af 
p. 425.-Word when used in'a certain 
context may mean a different thing 
than used in a different context and 
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therefore, while construing particular 
word or expression in a statute it is 
better to read the statute as a whole 
and ask oneself the question:'In this 
state, in this context, relating to this 
subject-matter, what is the true mean- 
ing of the word’ (1948-2 All ER 995 at 
p.. 998). If this is true of an Act of 
Parliament, it is equally true of the 
fundamental law of the land, viz., the 
Constitution, 


741. Aids to construction help in find- 
ing out the intendment of the provisions. 
It is the duty of the Court to ascertain 
the intendment of a provision which 
comes up for construction, What was the 
purpose in enacting the, provision . and 
whether it was to meet. or remedy a 
certain situation or provide for. a cer- 
fain eventuality, are all relevant con- 
siderations in ascertaining the intend- 
ment of the constitution. Ascertain the 
underlying purpose and. give such con- 
struction to the provision as would ef- 
fectuate the purpose. One such aid, it 
was urged, is the “prevalent conventions 
and constitutional practices, Where. a 
-Constitution has: worked for a reasonab- 
‘ly long time, conventions which grow 
up relevant to the constitutional . pro- 
‘visions or the constitutional practice can 
bea torch-bearer in ascertaining the 
intendment of the provisions because 
over a period the provision has been so 
understood and worked that it can be 
safely said that it was correctly and 
wisely understood and accurately, ap- 
‘plied, Coupled with , this is. the fact . 
that implications which arise from the . 
structure of the Constitution itself. or 
from the constitutional scheme may be 
legitimately. made, An. implication was 
raised from the federal character of the 
, Australian Constitution in Lord Mayer, 
;Councillors and Citizens of the City of 


Melbourne v, The Commonwealth, (1947) : 


And. CLR 31 at.p. 70, wherein it was 
‘observed that the intention is to be 
plainly seen in the very frame of the 
Constitution, namely, the federal char- 
acter of the Constitution, As a corol- 
-Jary the provision contrary to the im- 
. plications to be derived from the federal 
character of the Australian Constitution 
“was challenged as ultra vires in State 
of Victoria v. Commonwealth “of ` ‘Aus- 
` ‘€ralia, 122 Commonwealth. .LR 353, 
wherein the State of Victoria had chal- 
Tenged the power of Parliament of the 
, Commonwealth requiring the State to 
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‘the: Parliament of the 


A.LR, 


pay pay-roll tax upon wages paid by 
it to its employees in certain depart- 
ments claiming that the legislation was 
contrary to the implications of the Au- 
stralian Constitution. A question was 
raised in that case as under : 


"Does the fact that the Constitution 
is federal carry with it implicatioas 
limiting the law making powers of 
Commonwealth 
With regard to the States”. 

The question was answered in the af- . 
firmative both on principle and auth- 
orily ; ` 
742. Similarly, in Commercial Cable 

Co, v. Govt. of Newfoundland, (1916) 2 

AC 610, the Privy Council read a limi- 

tation on the prerogative power of the: 


Governor conferred by the Letters 
Patent imposed by the constitutional 
practice of the colony. The Privy 


Council again in British Coal Corpora: 
tion v, The King, 1935 AC 500 after re- 
ferring to its Constitution under the Act 
for the Better Administration of Justice 
in His Majesty’s Privy Council and fur- 
ther referring to the provisions set out 
in the Act for the conduct of appeals, 
observed that the Judicial Committee as 
established by the Act ‘after hearing the 
appeal could make a report of recom- 
mendation, to His Majesty in Council 
for his decision, the nature of such re- 
port or recommendation being always 
read out in the open court. Proceeding 
further it was held that even if the 
Judicial Committee of the Privy Coun- 
cil is regarded as a judicial body or 
court, all it can do is to report and’ re- 
‘commend to His Majesty in Council by 
“whom alone the order in council, which 
‘fs made to give effect to the report of 
the Committee, is made,’ Having deter- 
‘mined the legal position of the Judicial 
‘Committee, it was further held ‘as‘ under 
‘to which specific reference was made: 

“But according to constitutional con- 
vention it is unknown and unthinkable 
that His ‘Majesty in Council should not 


give effect to the report of the Judicial 


Committee, who are thus in truth an ap- 
pellate Court of law, to which by the 
statute of 1833 all appeals within their 


purview are referred”, 


743.. Similarly, in Re. “Alberta Legis- 


Tation, (1938) 2 Dominion LR 81 at p, 107 


it was held that the Parliament of 
Canada possesses authority to legislate 
for the protection of the right of free- 
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dom of press. That authority, it was 
said, rests upon the principle that the 
powers requisite for the protection of 
the Constitution itself arise by necessary, 
implication from the British North 
America Act as a whole, A little fur- 
ther it was observed’ that the provincial 
legislature is not entitled to © interfere 
with the working of parliamentary imn- 
stitutions of Canada as contemplated by 
the provisions of British North America 

Act and the Statute of Dominion mM 
Canada, Such limitation, it was held, 
is necessary in order to afford scope for 
the working of such parliamentary 1n- 
stitutions and in this region of constitu- 
tional practice it is not permitted to a 
provincial legislature to do indirectly 
what cannot be done directly, 
decision was followed in Saumur v: 
City of Quebec and Attorney General 
of Quebec, (1953) 4 Dominion LR 641 at 
p. 672, l 

744, In the State of South Australia 
-y, The Commonwealth, (1942) 65 CLR 
373 at p 447, it was held that some im- 
‘plications arise from the structure of 
the Constitution itself, but it is inevita- 
le also that these implications can only 
be defined by’a gradual process of judi- 
cial decision, , 

745. In U, N, R, Rao v, Smf, Indira 
Gandhi, (1971) Supp SCR 46: (AIR 
1971 SC 1002) a question was in terms 
raised that the Court should interpret 
Article 75 (3) according to its own terms 
regardless of the conventions that pre- 
‘vailed in the United Kingdom, Reject- 
ing this contention, the Court observed 
‘as under: (at p, 1003 of ATR), 

- “Tf the words of an article are clear, 
notwithstanding any relevant conven- 
tion, ‘effect will no doubt be given to 
the words, But it must be remembered 
that we are interpreting a Constitution 
and not an Act'of Parliament, a Cons 
stitution which establishes a parliamen- 
tary system of government with a Cab- 
inet, In trying to understand one may 
well keep in mind the conventions pre- 
valent at the time the’ Constitution was 
framed,” l i , 
This would show that in ‘arriving af 
the true intendment of Article 75 the 
Court not only took assistance of ` the 
form .of Government established in 
India by the Constitution but simulta- 
neously referred to the conventions in 
fhe United Kingdom and other coun- 
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tries having similar political system 
being adjuncts of parliamentary form 
of Government, 


746. Implication but not the spirit 
arising from the Constitution is another 
aid to construction, After referring to 
some of the Canadian decisions, Sikri, 
C.J, pointed out in Kesavananda Bharati 
Sripadagalavaru v, State of Kerala, 
(1973) Suppl SCR 1 at p 152: (AIR 1973 
SC 1461) that some of the Judges in 
Canada have implied that freedom of 
speech and freedom of the Press cannot 
be abrogated by Parliament or Provin- 
cial legislatures from the words in the 
Preamble to the Canadian Constitution, 
ie, “with a Constitution similar in 
principle to that of the United King- 
dom”, Examining the submission in that 
case about implied and inherent limita- 
fions on the amending power of Parlia- 
ment, Shelat, J. recalled the statement 
that the rule is established beyond 
cavil that in construing the Constitution 
of the United States, “what is implied 
is as much a part of the instrument as 
what is expressed” (American Jurispru- 
dence (2d.), Vol, 16, p, 251) and after 
reviewing a large number of foreign 
decisions it was observed that the con- 
cépi of implications can be raised from 
the language and context of the vari- 
ous provisions (see p. 258), At page 316 
Hegde, J, observed that implied limita- 
tions on the powers conferred under a 
statute constitute’a general feature of 
all statutes, The position cannot be dif- 
ferent in the case of powers conferred 
under a Constitution, A grant of power 
in general terms or even in absolute 
terms may be qualified by other express 
provisions in the same enactment or may 
be qualified by the implications of tne 
context or even by consideration arising 
out of what appears to be the general 
scheme of the statute, | 


747, In Chapter Il, Sir Ivor Jennings 
in The Law and the Constitution, refers 
to the conventions of the Constitution. 
At p. 80, the author observes as under: 


"Political: institutions’, said John 
Stuart Mill, ‘are the work of men; owe 
their origin and their whole existence 
to human will. Man did not wake on 
a summer morning and find them sprung 
up. Neither do they resemble trees, 
which, once planted, ‘are aye growing’, 
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while men ‘are sleeping’, In every stage 
of their existence they are made what 
they are by voluntary human agency’. 
But men being what they are, they tend 
to follow rules of their own devising; 
they develop habits in :government as 
elsewhere, And when these men give 
place to others, the same practices tend 
to be followed, Capacity for invention 
is limited, and when an institution 
works well in one way it is deemed un- 
necessary to change it to see if it would 
work equally well in another, Indeed, 
people begin to think that the practices 
ought to be followed, It’ was always so 
done in the past, they ‘say, why shouid 
it not be done so now? Thus within the 
framework of the law there is room for 
the development of rules of practice, 
rules which may be followed as consis- 
ently as the rules of. law, and whiecn 
determine the procedure which the men 
concerned with government must fol- 
low.” o 

Constitutional convention is broadly de- 
fined as rules of political practice which 
are regarded as binding by those to 
whom they apply but which. are not laws 
as they are not enforced by the Courts 
(p. 121), It may be an aid to construc- 
tion but not positive rule of law, breach 
of which is.remediable by Court action. 
It must, however, be remembered that 
the conventions grow around and upon 
the principles of a written Constitution, 
The conventions generally grow where 
the powers of the Government are vest~ 
ed in different persons or bodies or 











presuppose the law and any. convention 
contrary to the written context is of no 
validity, The conventions are. built in 
the first instance, on the. foundation of 
aw but once they are established, they 
tend to form the basis for the law. It 
may, however, be noticed that these 
rules of law which are conventions are 
a mere matter of practice and. their 
ffect must- change with the changing 
circumstances of national life, That 
apart what is sought is not enforce- 
‘ment of the convention in the Court but 
its being invoked as an aid to construc- 
fion of Art, 224, Does it help in that 
behalf? W. A, Wynes in Legislative, 


[Executive and Judicial Powers in Aust- 


‘tiquity, 


‘was how implied limitations on 


A.I. Ry 


ralia, p, 29, foot note 20, noticed that in 
the Commonwealth v, Colonial Combing. 
ete. Co, Ltd., (1922) 31 CLR 421 at 
Pp, 438-439, Isaacs, J., drew attention 


to the duty of the J udiciary ta 
recognise and give effect to 
new positions and circumstances in 
the national life. The conventions of 


the Constitution, he said, are not to be 
omitted from construction in its inter 
pretation, 


748. Implications arising from the| 
provisions of the Constitution, constitu- 
tional conventions and constitutional 
practice all stand on a different footing.. 
A constitutional convention when spread 
over a long period, of immemorial an- 
followed invariably becomes 
entrenched as a rule of law but any 
convention contrary to the written pro- 
vision is of no validity, Implicatious 
may arise from the context in which a 
provision is placed or the use of the 
language in the provision or from the 
nature of the power claimed vis-a-vis 
the whole constitutional scheme. That! 
the 
power of Parliament to amend the Con- 
stitution were spelt out in Keshavananda 
Bharati’s case (AIR 1973 SC 1461). Con- 
stitutional practice may be spelt out as 
a course of conduct over a reasonably; 
long period which may indicate how! 
the authorities charged with a duty to 
implement the Constitution have worked! 
out or implemented a certain provision 
of the Constitution. i 


449, To’. begin with .as pointed. out 
earlier, a-constitutional convention must 
be founded. on some provision of law. 
They provide ‘the flesh which clothes the 
dry bones of the law, they -make the 
legal situation work, they keep in 
touch with the growth of ideas; a con- 
stitution does not work itself, i is 
worked by men, It is an instrument of 
national co-operation and the spirit of 
co-operation is as necessary as. the in- 
strument, .: Conventions are rules elabo- 
rated for effecting that co-operation, (The 
Law and the Constitution by Sir. Ivor 
Jennings, p. 81), As Oppen Heimer in 
the Constitution ofthe German Republic 
p. 9, observes, that ‘conventions which 
have already begun to quite a conside- 
rable extent, not only to supplement, 
but also to modify, if not actually sup-= 
ersede express provisions’ grow within 
a short time, It would thus distinctly 
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appear that any convention contrary to 
the provision of the Constitution and its 
basic intendment cannot be ‘given effect 


to as a convention, Its genesis must be 


in the provision itself, 


750. If Art. 224 conferred power 
the President to appoint. Additional Judge 
only in the specified situations set ‘out 
in the article and for a fixed limited 
duration beyond which even the Presi- 
dent had no power to appoint, it cannot 
be said that because the way in which 
the article has been worked, a consti- 
tutional convention has grown up that 
every additional Judge right from the 
day of his entry irrespective of his two 
years’ tenure would be deemed to be 
appointed as a permanent Judge or 
would be entitled as a matter of right 
to a renewal of his tenure till a per- 
manent vacancy. Such a construction of 
Art, 224 would run counter to the plain 


intendment of the Constitution and no- 


such convention can be spelt out as 


would pro tanto amend Art, 224. Nor- 


any such implication can be raised that 


an Additional Judge is deemed to be 


appointed as permanent Judge or he is 
entitled as of right to a renewal of his 
tenure till a permanent berth is found 
for him. l 

751. Frankly, there is some force’ in 
the submission that a practice 
grown up for over last quarter. of a 
century (1956-81) that whenever an ad- 
ditional judgeship is offered to a person, 
he accepts it. in the reasonable behalf that 
in course of time he would get a berth 
as a permanent Judge, 


be said. to be well founded and reasona~ 
ble more so it is, save in rarest of rare 
cases, invariably . done so far. At the 
minimal most he is entitled to be first 
considered for a fresh tenure of two 
years or when the permanent vacancy 
arises for appointment to that perma- 
nent vacancy before any rank outsider 
jis ‘considered given the situation that 
the ‘pre-requisites which | necessitated 
his initial appointment continue to exist, 


752,°No cases were pointed out to us 


that where there were additional Judges. 


in the High Court and a permanent 
vacancy occurred someone was appointed 
who had not functioned as an additional 


Judge. An additional Judge was usually 


offered permanent fudgeship, Maybe 
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there might be some rare cases in which 
some fortunate few were directly ap- 
pointed as permanent Judges but no 
case was brought to our notice where 
there were additional Judges in a High 
Court and a permanent vacancy occur- 
red and overlooking the claims of all 
additional Judges either a member of 
the Bar or a District Judge was directly 
appointed to that permanent vacancy. 
Therefore, there is no gainsaying tne 
fact that a practice was followed for 
over 25 years that an additional Judge 
was always first considered and he was 
entitled to be considered for a fresh 
tenure if there was no permanent va- 
cancy and if there was a vacancy in the 
permanent strength, for being appointed 
as a permanent judge. A contention of 
the learned Attorney-General to the con- 
trary that he has no priority, preference, 
weightage or right to be considered and 
that he is on par with any other man 
who can be brought from the market 
would be subversive of the constitutional 
scheme and must be rejected, An addi- 
tional Judge who has worked for the 
period of his tenure has a weightage in 
his favour compared to a fresh appointee 
and any process of appointment while 
filling in a vacancy must commence with 
the additional Judge whose tenure has 
come to an end and has led to the 
vacancy, © 


753. Two consequential limbs of the 
same submission may be dealt with 
here, If Art, 216 postulates fixing of a 
permanent strength of the High Court 
and review of the strength at regular 
intervals and if Art, 224 enables the 
President to appoint additional Judges 
ihn the two contingencies mentioned 
therein, would it be open to the Presi- 
dent to appoint an additional’ Judge when 
there is a vacancy in the. permanent 
strength of the High Court. The consti- 
tutional scheme is that ordinarily there 
should be permanent Judges of the High 
Court, Article 224 is an enabling provision 
conferring. power on the President to 
appoint additional. Judges to meet a 
specific situation, namely, a temporary 
Increase in the work of the High Court 
or the arrears in the High Court. Ordi- 
narily, therefore, the Constitution envi- 
sages appointment of permanent Judges.: 
Permanent Judges are appointed to deal 
with the regular work of the High Court 
and the strength is fixed keeping in view 
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the institutions and disposals and mini- 
mum work-load which each Judge is 
supposed to handle. When permanent 
strength of the High Court is fixed and 
there is a vacancy, it would mean that 
for the routine work of the High Court 
the number of Judges is inadequate ard, 
therefore, it is incumbent upon the 
President to fill in the vacancy unless 1t 
can be made out that the workload in 
the High Court does not justify the ap- 
pointment, But if the permanent va- 
cancy is not filled in and the President 
proceeds to appoint an ‘additional Judge, 
which can only be done if there is a 
temporary increase in the work of the 
High Court or if there are arrears, it 
would mean that the regular work is 
not sufficient for the sanctioned strength 
of permanent Judges and vacancy may 
remain unfilled, an additional Judge is 
necessary as if temporary increase in 


the work of High Court or arrears can-. 


not be dealt with by permanent 
Judges, Two situations cannot co-exist. 
Additional Judges can be appointed 
when the permanent Judges while deal- 
ing with the regular work of the High 
Court are unable to deal with. such 
temporary increase in the work of the 
High Court or clear the arrears. If the 
permanent strength is reduced by not 
filling in a vacancy and it.is considered 
not necessary to fill in such vacancy it 
would only imply that not only regular 
work of the High Court is being ade- 
quately handled but any other work 


in the High Court can also be handled 


by the number of Judges then working 
in the High Court. In such a situation 
appointment of, additional judge cannot 
be justified and in the absence of pre- 
conditions set out in Art, 
pointment of an additional judge would 
be plainly outside the purview of Art. 
224 and contrary to the intendment ` vf 
Art. 224, Therefore, when a permanent 
post is vacant an additional judge can- 
not be appointed, 


754, But having said this, ig must also 
be conceded that an additional Judge 
even if appointed, could not be deemed 
to be a permanent Judge, If the Pre- 
_|sident appoints an additional Judge and 
specifies his tenure as two years in the 
warrant of appointment, it is not open 
to the appointee to ignore the tenure and 
to expect the appointment as being of a 
permanent Judge, A reference in this 
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connection was invited to the Waterside 
Workers Federation of Australia v, 
J. W. Alexander Ltd. (1918) 25 CLR 434 
(Aus). Section 12 of the Commonwealth 
Conciliation & Arbitration Act provided 
for the appointment of a President, The 
provision was to the effect that “the 
President shall be appointed by the 
Governor-General from amongst the 
Justices of the High Court, He shail 
be entitled to hold office during: good 
behaviour for seven years... ” The 
Constitution provided for tenure of .High 
Court Judges during good behaviour 
and they were not removeable except 
by the Governor-General in Council on 
address from both houses of Parliament- 
praying for such: removal on specified- 
grcunds (see p. 72). The contention was 
that if the President was to be justice 
of the High Court and the tenure was 
only for a period of seven years, this 
was contrary to S, 72 of the Constitution 
ana the appointment is invalid and that 
the appointment being non-severable 
from the main Act, the whole Act was 
invalid. The Chief Justice who presid- 
ed over the Bench held that the word 
‘appointed’ is used in the sense of as- 
signment and the life tenure is not whit- 
tled down by making a specific ‘appoint- 
ment for a certain period, Views. con~' 
trary to the view of the Chief Justice 
are also expressed’ but this ` decision 
hardly helps in resolving the problem . 


A 


755. I£ the President even by a mis-[. 
conception of a situation, makes an ap-|: 
pointment. specified in Art, 224 limited 
for a duration of two years, it is incon- 
ceivable that the appointee can ingore tne 
tenure and claim to be ‘appointed as aj 
permanent Judge. Undoubtedly consulta- 
tion for the purposes of Art. 224 and 
for appointing a permanent Judge 
under Art. 217 is of the same width and 
dimension and the constitutional func- 
tionaries involved in the- „process of 
appointment are all the same, nonethe- 
less power of the President to’ appoint 
for a fixed duration in a given situa- 
tion even if the situation is shown not 
to. exist, cannot be understood to.mean 
that the President had some other power 
under some other Article and is deemed 


“to have acted under that Article, In. 


such a situation it may possibly appear 
that the initial appointment was bad. It 
was, however, urged that while purs 


vee 
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porting to appoint an additional Judge 
under Art, 224 the clear and un~ 
mistakable intention was to appoint a 
permanent Judge, this intention cannot 
be defeated by use of such words as 
‘additional? and ‘for two years’, The 
Court must give effect io the intention, 
It was said that the Judge was appoint- 
ed not because, there was temporary. 
increase in the work of the High Court 


or the arrears therein but to deal with 


the cases in the High Court and in such 
a situation the _ appointment has to be 
under Art, 217, If it is so, the Judge 
would be deemed to be appointed a per- 
manent Judge with the tenure prescrib- 
ed in Art, 217. The submission is 
the intention was to exercise _ 
under Art, 217 but by a mistaken wi- 
derstanding it was treated under Arti- 
cle 224 and the tenure was, therefore, 
limited to two years but this is done ‘n 
disregard of the duty of the President 
under the Constitution, ‘and the Court 
should not disregard. the intention and 
must enforce the duty, Specific submis- 
sion is that in a conflict between a qua- 
lified intention and an obligatory duly, 
the Court would enforce the latter. Re- 
liance was placed on Sewpujan Rai v 
Collector of Customs, 1959 -SCR 821: 
(ATR 1958 SC 845), wherein the Collector 
of Customs ordered confiscation of gold 
and imposed penalty of Rs. 10 lacs on 
payment of which gold was to be releas- 
ed. Penalty was levied with two con- 
ditions and it was conceded that he had 
no power to impose conditions. The 
question was whether the whole order 
was void, or two ‘impermissible condi- 


- tions could be severed and order ùp- 


held. This Court held that the imper- 
missible conditions were severable ‘and 
they were struck down and order’ was 
upheld, In’ this connection, reliance was 
also placed on the decision of Y. Maha- 
boob Sheriff v. Mysore State Transport 
Authority, (1960) 2 SCR 146: (AIR 1960 
SC 321) wherein the question was’: “whe- 
ther a permit granted for one year was 
according to law. Section 58 (1) (a) read 


with Sec. 58 (2) of the Motor Vehicles 


Act ‘enabled the Authority to grant per- 
mit for a period not less than _ three 
years. It was urged that order. granting 
permit was bad being: outside the pro- 
vision. This Court held that the inten- 
tion to grant permit was’ manifest and 
giving effect to the intention. directed 
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the Authority to issue a permit for a 
a period not less than three years and 
not more than five years. as the Au- 
thority may specify, I fail to see how 
these would render any assistance in 
this case, Here the President has spe- 
cifically set out in the warrant of ap- 
pointment that the J udge is appointed 
as ‘additional Judge’ for ‘a period of two! 
years. Even if the pre-requisite for 
exercise of power was absent and, 
therefore, it was an impermissible ex- 
ercise of power under Art, 224, there 
was no intention to appoint a permanent 
Judge which this Court by a deeming 
fiction can enforce, Doctrine of severa- 
bility is not attracted, The intention 
not shown to be to appoint permanent, 
as two years’ tenure furnishes contrary 
indication, the submission that Court 
must enforce it must be negatived, 


756. I may then turn to the next sub- 
mission incidental to the points under 
discussion. It was said that if an 
additional judge, has to be appoint- 
ed either for dealing with the tempo- 
rary increase in the work of the High 
Court or for tackling arrears. in the High 
Court the Constitution-makers believed 
that the situation has reached such a 
stage that an additional judge if appoint- 
ed for-a period of two years would be 
able to bring relief. It may be that the 
problem may not be wholly. solved with- 
in the.period of two years but the rea- 
sonable expectation was that a period of 
two: years would provide adequate length 
of time:to the additional judge to deal 
with the problem for tackling which he 
is appointed. Therefore, Article 224 
provides for a tenure not exceeding two 
years. By ‘and large save with very re- 
cent rare exceptions the appointment of 
additional judge in the first instance has 
always been for two years; And it 
should be so, because no one is unaware 
of the three dimensional problem of ar- 
rears corroding the vitals of the justice 
delivery system and presenting a formi- 
dable threat to it, There is no short- 
cut and there are no readymade solu- 
tions and the problem cannot be over- 
night wished away. In fact, with, sad- 
ness the agonising fact. must be confess- 
ed that no serious. efforts have been 
made to tackle the problem and what- 
ever. spasmodic or sporadic at- 
tempts. have been made have 
proved counter-productive, It was, 
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therefore, assumed that a period of rea- 
sonable duration such as two years 
would give adequate opportunity to an 
additional judge appointed for a spe- 
cific task and the approach in appoint- 
ment would be a result oriented ap- 
proach, If this was the underlying as- 
sumption in enacting Article 224, the 
appointment of short-term duration of 
six months or in the two cases before us, 
of three months, is inconsistent with tae 
intendment of Article 224 and unbe- 
coming of the dignity of a High Courct 
Judge. Article 224 confers power on 
the President. . It is enacted for a spe- 
cific purpose, There is an underlying 
purpose while conferring such power on 
‘the President. To effectuate that purpose 
not only a power of appointment is 
given but the President is authorised to 
make such an appointment for a period 
nct exceeding two years. If when making 
the appointment of an additional judge 
it must be deemed to have been assum-« 
ed that there is such temporary in- 
crease in the work of the High Courtor 
there are such arrears that it has be- 
come a compelling necessity to appoint 
additional judges to deal with the situa- 
ticn, the appointment for such a ridicul- 
ously short duration of three months or 
six-months appears not only to be an 
exercise in futility but is inconsistent 
with the intendment of Article 224, Ap- 
pointment under Article 224 can only be 
madeas repeatedly pointed out, tomeet 
the specific contingencies, Such appoint- 
ment cannot be made for the purpose of 
making inquiry into the suitability, eli- 
gibility or fitness of the incumbent ad- 
ditional judge at the time of considera- 
tion of his appointment for a fresh 
term. In this behalf both the judiciary 
and the executive are. in the same 
bracket, In the case of Mr. S. N. Kumar 
anc: Mr. O. N,. Vohra, the Chief Justice 
of ‘India recommended an extension for 
a period of six months in order to gain 
time to make inquiries in respect of 
complaints which appear to have been 
mentioned by the Law Minister in the 
correspondence, This is utterly imper- 
missible. Chief Justice of India could 
not have recommended extension of six 
months, not for dealing with temporary 
increase nor for- tackling arrears, but for 
gaining time to complete his inquiry. 
The Law Minister in his turn presuma- 
bly must have advised the President to 
grant extension for three months, 
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. A.L R, 
Such short-term appointments are 
wholly inconsistent and contrary to the 
clear intendment of Art, 224 and un- 
becoming of the dignity of a High Court 
Judge, JI am not prepared to believe 
eyen on a hypothetical case that in fore- 
seeable future a situation may arise 
when an appointment of an additional 
judge is necessary for such ridiculousiy 
short term of three months 
or six months to dispose of 
temporary increase in work or to tackle 
arrears, If such a situation can be im- 
agined, better let that work be dealt 
with by permanent judges rather: than - 
appointing persons to such high 
constitutional office for a’ ridiculously, 
short period, 


757. To put the position beyond the 
pale of controversy, itmust be em- 
phasised, even at the cost of repetition, 
that whenever the tenure of an ad- 
ditional judge is about to expire, suffi- 
ciently in advance the process of con- 
sultation for considering his case for 
appointment as envisaged by Article 217 
must start and it must proceed along 
the hitherto chalked out lines, It. has 
to be completed sufficiently in advance 
before the tenure is to expire and. a. dex 
cision has to be taken. If the incum- 
bent of the office is considered suitable 
for a fresh tenure, keeping in view the 
only two relevant considerations, name- 
ly, the existence of the. temporary 
increase in the work of the court 
or . -the -continued . existence of the 
arrears for. resolving or tackling which 
the judge was appointed, his fresh ten- . 
ure should be fixed. If on objective 
consideration it appears that the situa- 
tion is not likely to improve even with- 
in a period of two years, normally the 
fresh tenure. should be,of two years un- 
less a contrary legitimate decision veri- 
fiable on objective facts is reached that 
the problem can be resolved within a 
short period which should in no case 
be less than one year, One cannot ap- 
point the lowest grade servants on such 
a short term duration of six. months or 
three months, It violently hurts the 
dignity of a Judge of a High Court to 
be appointed for a period of six months 
or three months and that during this 
period he is not supposed to clear the 
arrears to deal with which he was ap- 
pointed but during the period of three 
months either the executiva or - the 
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Chief Justice of India will be holding 
their inquisitions to consider his future 
suitability, a decision which these two 
high constitutional -functionaries could 
not reach, within a period of two years 
for which initially the additional judge 
was appointed.. We emphatically de- 
clare that short-term extensions of three 
months or six months are beyond tne 
intendment of Article 224.. Ordinarily, 
as herein indicated the fresh tenure 
must be for two years subject to the 
overriding consideration that if an 
honest and legitimate opinion can be 
formed by all the constitutional func- 
tionaries that the temporary increase’ in 
the High Court or the arrears to tackle 
which the additional judge was appoint- 
ed could be resolved to the satisfaction 
of all within a period of say one year, 
the duration can be of one year but not 
less than that in any case, 


758.: In passing it was briefly stated 


there can be a short term appointment 


when in a near future a vacancy in the 
permanent cadre of the High Court is. 


likely to occur. That approach is hardiy 
relevant because even if the additional 
judge iş appointed, say for a period. of 
one year, and a vacancy occurs within 
three months of his appointment, there 
is no bar in law in offering him the 
permanent appointment and if the work- 
load still justifies, to appoint. someone 
else as an additional judge. 


759. The stage is now reached where 


it would be appropriate to deal with the 


scope and content of consultation’ as 
envisaged by Art. 217. It may be recall- 


ed that. Article 222 also provides: for 


consultation with the Chief Justice of 
India when the President: proposes - to 


transfer a judge of a High Court to an- 


other High Court. The question posed 
is whether consultation as envisaged ` by 
Article 217- and consultation envisaged 
by Article 222 is the same or there is 


some marked divergence in it, Mr. 
Seervai in terms’ said that scope and: 


ambit: of consultation” with constitutional: 


fiinctionaries both under Article 217 (1) 
and Article 222 (1) is the same only 
content may differ because the purpose 
of consultation under both the articies ts 


different, to wit, under Article 217, con= 


sulfation is to be had for appointment as 


High Court Judge while under Arf, 222 


{1) consultation is for the purpose of 
transfer ofa High Court Judge- from one 
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High Court to another High Court. 
There are a number of articles in the 
Constitution which provide for consul- 
tation with different’ authorities, Arti- 
cle 124. (2) provides for appointment of 
a judge of the Supreme Court by the 
President after consultation with the 
Judges of the Supreme Court and ofthe 
High Court in States as the President _ 
may deem necessary and the proviso to 
Article 124 (2) makes it obligatory on 
the President to consult the Chief Justice 
of India in case of appointment of a 
Judge other than the Chief Justice of 
India, The marginal note of Art, 143 
which confers advisory jurisdiction on 
the Supreme Court specifies the power 
of the President to consult Supreme 
Court. Article 217 provides for con- 
sultation with the Chief Justice of the 
High Court, Chief Justice of India and 
the Governor of the State while mak- 
ing appointment of a Judge of the High 
Court, Artiele 222 provides for consul- 
tation with the Chief Justice of India 
before transferring a Judge of the High 
Court to any other High Court, Arti- 
cle 233 provides for appointment of the 
District Judges by the Governor of the 
State in consultation with the High 
Court. Article 234 provides for re- 
cruitment :of persons other than District 
Judges to ‘the judicia] service in accord- 
ance with the rules made by the Gov- 
ernor in that behalf after consultation 
with the state Public Service Commis- 
sion and with the High Court exercising 
jurisdiction in relation to the State 
Article 320 (3) makes consultation ob- 
ligatory with the Union Publie Service 
Commission and State. Public. Service 
Commissions, in respect of matters spe- 
cified in the article,. The word. 'consul- 
tation’ has thus been used in different; 
contexts and different authorities are 
required to be consulted for different 
purposes before exercise of certain 
power, Obviously, therefore, the scope 
and content: of consultation may vary! 
from situation to situation, The word, 
‘consult? has been defined to mean ‘to 
discuss something together, to deli- 
berate’, deliberation being the , quintes- 
sence of consultation, The word ‘consult’ 


would take its colour and its content 
and scope will depend upon the, 
context in which it is used, If 


the consultation is for appointment all 
those relevant considerations which 
enter the verdict before an appoinks§: 
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ment is made would be the subject- 
matter of consultation. If the con- 
sultation is for transfer of a High Court 
Judge under Article 222 (1) the word 
‘consultation’ would mean , examination 
of all those relevant aspects to be- pre- 
sently mentioned including the consequ- 
ences of transfer, Chandrachud, J. af- 
firmed the observation in Chandra- 
mouleshwar Prasad v. Patna High Court 
(1970) 2 SCR 666: (AIR 1970 SC 370), on 
what constitutes consultation within the 
meaning of Article 233 (1). It reads as 
under (at p, 2348 of AIR 1977 SC 2328): 
“Consultation or deliberation is not 
complete or effective before the parties 
thereto make their respective points of 
view known to the other or others and 
discuss and examine the relative merits 
of their views. If one party makes a. 
proposal to the other who has a coun- 
ter proposal in his mind which is _ not 
communicated to the proposer the di- 
rection to give effect to the 
proposal without anything more can- 
not be said to have been issued after 
consultation”, ; 


This observation provides the content 
and ambit ofthe process of consultation. 
Though this observation has been made 
in the context of Article 233 (1) but it 
is accepted as applicable to consultation 

in Article 222 (1) and in my opinion it 
is good law even for Article 217 (1). 
At another stage it was observed that 


‘deliberation is the quintessence of con-: 


sultation’, That implies that each in- 
dividual case must be considered sepa-- 
rately on the basis of its own: facts, . 


Iyer, J. in`his concurring opinion in: Mr, 
Sheth’s case (AIR 1977 SC 2328), recall- 
ing the observation in Chandramoulesh- 
war Prasad’s case (AIR 1970 SC‘ 370) 
extracted hereinbefore, observed tnat 
consultation in order to fulfil its norma~ 
tive function must be real, substantial 
and effective’ consultation based on full 
and proper materials placed before the 
constitutional functionaries, In the con- 
text of consultation for transfer he ex- 
amined various facets on which consulta- 
tion must be focussed and concluded 
that the Government must forward 
every possible material to the Chief Jus- 
tice of India so that he is in a position 
to give an effective opinion, Maybe, 
the opinion of the Chief Justice of India 
may- not be binding on the Government 


but it is entitled to great weight and is. 


counter. 
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normally to be accepted by the Govern- 
ment in order to avoid the charge that: 
the power is exercised whimsically or 
arbitrarily, These observations on the 
scope and content of consultation in the 
context of Article 222 would mutatis 
mutandis apply to the scope and 
ambit of consultation in Art, 217, 
To recall the words of Justice K. 
Subba Rao in R. Pushpam v, State 
of Madras, AIR 1953 Mad 392 the word 
‘consult? implies a conference of two or 
more persons or an impact of two or 
more minds in ‘respect of a topic in 
order to enable them to evolve a cor~ 
rect, or at least, a satisfactory solution’, 

would provide a atonal legal and con- 
stitutional yardstick to measure and as- 
certain the scope and content of con~ 
sultation as contemplated in Art. 217 
(1), It must not be forgotten that the 
consultation is with reference to the 
subject-matter of consultation, and 
therefore, the relevant facets of the sub- 

ject-matter must be examined, evaluated 
and opined upon to complete the pro- 

cess of consultation, i 


760. Reverting to Art,'217 (1), the 
consultation is for the purpose of ap- 
pointment of a Judge of High Court, 
The constitutional’ functionaries to be 
consulted are the Chief Justice of the 
High Court, Governor of the State and 
Chief Justice of India. Attention must 
first be focussed on what are the rel- 
evant considerations apart from - the 
qualifications prescribed in the Consti- 
tution while making a proposal for ap-. 
pointment of a High Court Judge, The. 
questions.-one would. pose to oneself 


are: (i) does he satisfy the qualifica- 
tions prescribed in Art, 217 (2): (iJ. 


whether he is of sufficiently mature age 
which is generally considered a good 
guide form a sombre approach in a law. 
court; (iiy is he of unimpeachable in- 
tegrity; (iv) has he a spotless characters 
(v) is he a man of reliable habits; (vi) 
what is his equipment in law: (vii) does 
he subscribe to the social philosophy 
and values enshrined in the Constitu- 
tion; (viii) does he suffer from any ine _ 
surmountable aberrations: (ix) does he 
disclose a capacity to persuade and be 
persuaded: (x) would he have a team 
spirit; (xi) has he a quick grasp, a smart 
intellect and a compassionate heart, 
These are only illustrative and not ex~ 
haustive, As pointed out earlier, the 
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Chief Justice of the High Court who 
would ordinarily and generally speak- 
ing be the initiator of the proposal 
would evaluate the candidate in his 
mind from all these angles and set out 
his opinion in the proposal formulated 
by him, The State executive will focuss 
on the aspects other than his legal 
acumen and equipment, his grasp, his 
ability to deal with complex legal pro- 
blems being brought before him, be- 
cause in that behalf the Chief Justice is 
more advantageously placed, Undoubted- 
ly, on character and integrity with the 
resources at the command of the State 
it could express its opinion, If it has 
some other opinion which runs counter 
and contrary to what the Chief Justice 
of the High Court has stated, it must 
inform the Chief Justice of the High 
Court of whatever is in its possession 
and permit the Chief Justice of the 
High Court to react, After this two-way 
discussion has- followed, the proposal 
may. be sent to the Union Minister of 
Justice who in turn must pass it on to 
the Chief Justice of India, The 
Chief Justice of India, free from 
local, parochial, regional, caste consid- 
erations prevailing at the State - level 
would in meticulous detail examine, all 
aspects of the matter, If he has reliable 
sources for. collecting further ‘informa- 
tion if would be open to him to do sa. 
Tf be collects something which appears. 
to be not known either to the Chief 
Justice of the High Court or the State 
executive, he may set out the same and 
refer fhe proposal back for the consid- 
eration’ of the aforementioned two 
authorities, After this exhaustive dis- 
cussion — not expected to be the’ oral 
or telephonic discussion or persona] dis 
cussion — there is a meeting of the minds 
on relevant aspects of the matter with 
possible differences of opinion, the same 
has to be dealt with by the Minister of 
Justice who may in turn: give his advice, 
not examinable by the Court,:to the. 
President, The . consultation has. to be 
meaningful, purposeful, result oriented 
and ‘of substance, Much water has flown 
below the bridges when initially it was 
said that . when a duty is cast to 
consult the authority, -.one who-has to 
consult, has to inform of its proposal ‘to. 
the authority to be consulted and wait 
for some time for reply and forget the 


{whole thing, After the decision in Mr. 
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Sheth’s case it is now the law of the 
land that wherever the President can 
exercise power in consultation with 
the Chief Justice of India or other con- 
stitutiona] functionaries, the consulta- 
tion- has to be on all relevant aspects 
which would enter the final verdict. 
All the parties involved in the process 
of consultation must put all the mate- 
rial at its command relevant to the sub- 
ject under discussion before all other 
authorities to be consulted. Nothing can 
be kept back, Nothing can be withheld, 
Nothing can be left for the eye of any 
particular constitutiona] functionary, To 
recall the words of Justice Iyer in Mr. 
Sheth’s case (1978-1 SCR 433 at p. 506). 
(AIR 1977 SC 2328 at p. 2328), all 
necessary facts in support of the pro~ 
posed action of transfer must be com~ 
municated to him and all his doubts 
and queries must be adequately an- 
swered by the Government, The Pre- 
sident has, however, a right as rightly 
conceded by Mr. Seervai upon consid- 
eration of all relevant facts to differ 
from the other constitutional functiona- 
ries for cogent reasons and take a con= 
trary view. Chandrachud, J, in his judg- 
ment stated as under:— 
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“Article 222 (1) which requires the 
President to consult the Chief Justice 
of India is founded on the principle that 
in a matter which: concerns the judi- 
ciary vitally, no decision ought to be 
taken by the executive without obtain- 
ing the views of the Chief Justice of 
India who, by training and experience, 
is in the best position to consider the 
situation fairly, competently and ob-< 
jectively, But there can be no purpose- 
ful consideration of a matter, in the ab- 
sence of facts and circumstances on the 
basis of which alone the nature of the 
problem involved can be appreciated 
and the right decision taken, It must, 
therefore, follow that while consulting 
the Chief Justice, the President must make 
the relevant data available to him on 
the basis of which he can offer to the 
President the benefif of his considered 
opinion, If the facts necessary to arrive 
at a proper conclusion are not made 
available to the Chief Justice, he must 
ask for them because, in casting on the 
President, the obligation to consult the 
Chief Justice, the Constitution at the 
Same time must be taken to have im- 
posed a duty on the Chief Justice to ex- 
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press his opinion on nothing less 
a full consideration of the matter on 
which he is entitled to be consulted. 
The fulfilment by the President of his 
constitutional obligation to place full 
facts before the Chief Justice and ‘the 
performance by the latter, of the duty 
to elicit facts which are necessary to 
arrive at a proper conclusion are parts 
of the same process) and are comple- 
mentary to each other, The faithful ob- 
servance of these may well earn a hand- 
some dividend useful to the administra- 
tion of justice, Consultation within the 
meaning of Art. 222 (1), therefore, 
means full and effective, not formal or 
unproductive consultation.” So far 
there is no controversy. 


761. The learned Attorney-General, 
however, contended that the consulta- 
tion is obligatory when the President 
proceeds to exercise his power of ap- 
pointment but in the case of non-ap- 
pointment consultation is not obligatory. 
There is an apparent fallacy in this sub- 
mission, This argument proceeds on the. 
erroneous assumption that there is 
something like a process of appointment 
and a distinct and independent process 
of non-appointment, Can one start a 
process of non-appointment either in 


than 


ease of a fresh appointee or in case of 


afresh tenure of an additional judge 
who has already served as High Court: 
judge for the period for which he is 
appointed by the President under Arti~- 
cle 224? What has to start is.a pro~ 
cess of appointment, The Chief Justice 
when there is a clear vacancy, has to 
initiate the- proposal for appointment. 
He may think of selecting someone 
from the Bar or from the subordinate 


judiciary. But what he initiates is a pro~. 


posal for appointment, It is unthinkable 
that the Chief Justice of High Court 
would start a proposal for non-appoint~ 
ment for the: first time. Such a situa- 
tion is possible in case of an additional 
judge, an aspect to be presently exam- 
ined. But save such a situation what 
happens is that the Chief Justice of the 
High Court thinks of certain names and 
ultimately reaches his own decision and 
initiates his proposal for appointment. 
This is a process of appointment, The 
proposal is forwarded to the State. 
executive as consultation with the 
Governor is obligatory, Assuming the 
Governor does: not agree, is it that the 


farther examination of the proposal 
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must come to an end? That is not the 
constitutional scheme. The Governor 
may disagree or set out his valid rea- 
sons for disagreeing with the proposal 
of the Chief Justice but he cannot put 
an embargo on further examination of 
the proposal by the other constitutional 
functionaries, If the view advanced by 
Attorney General that once one of the 
constitutional] functionaries does not 
assent to the proposal the proposal falls 
there and cannot be further examined 
is accepted, it would be putting the 
power of veto on a constitutional func- 
tionary only entitled to be consulted. 
On a true interpretation of Art. 217, the 
proposal must move. further, It must 
reach the Chief Justice of India and the 
Minister of Justice, There might be dif- 
ferences of opinion as they have surfaced 


in the case of Mr, S. N. Kumar and 


That is inevitable- 
functionaries 
are involved in the decision making 
process; ‘Ultimately the President may 
not accept the proposal and drop the 
proposa] resulting in non-appointment, 
The non-appointment is the end pro- 
duct of a process of appointment, There 
is nothing like an independent process 
of non-appointment, 


Mr. O. N. Vohra. 


762. This aspect becomes vital in the 
case of additional judge. When initial 
term for which the additional judge: 


‘was appointed is- about to: expire, if one 


can legitimately: think of a process of 
non-appointment, the Chief Justice of 
the High Court may sit silent till. the 
last day and the judge walks oùt. Does 
he have a veto sub. silentio over other 
constitutional functionaries?. The answer 
is an emphatic no, It must be the obli~. 
gatory duty of the Chief Justice-to in- 
itiate the proposal. Maybe, his initia-. 
tion of the proposal may’ start with a 
recommendation that he is not in favour 
of a fresh’ term for the concerned addi- 
tiona] judge. He is entitled to express 
his opinion, Proposal has, however, to 
be proceeded further and must be sent 
to the Governor of. the State who with 
his own opittion endorsed in the pro- 
ceeding should forward the same to the 
Minister of Justice and who in turn 
must send. ff to the Chief Justice. of 
India, No. constitutional functionary 
merely entitled to be consulted has a 
right to kill the proposal on his own, 
If there are differences of opinion qua a 
person amongst the three constitutional 
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functionartes entitled to be consulted, if 
is inevitable in the very scheme of 
things that the President will have to 
choose keeping in view the fundamen- 
tal assumption underlying this complex 
scheme that the best must be appointed 
and the doubtful must be eliminated. 
Therefore, there is nothing like a pro- 
cess of non-appointment in respect of 
which consultation can be eschewed. 


763. How far the provision contained 
in Art, 124 would be helpful in ascer- 
taining the scope of consultation in 
Art, 217 as also the -contention about 
primacy of the opinion of the Chief 
Justice of India and the response to the 
argument on behalf of the respon- 
dents that the three constitutional func 
tionaries to be consulted are ' co-ordi~ 
nate authorities, In fact, reference to 
Arts, 124 and 126 is only incidental 
because the construction of these two 
articles did not figure directly in the 
contentions canvassed in these cases, At- 


tention was drawn to them to point out 


that there are situations envisaged by 
the framers of the Constitution wkere 
the President, the highest executive in 
the country, may proceed to appoint 
Chief Justice of India, the highest at 
the apex of: the judicia] hierarchy, 
without consultation with any fune- 
tionary in the’ judicial branch of the 
‘State, Article 124 provides for establish- 
ment and constitution of Supreme Court, 
‘Sub-Article (2) provides that every judge 
of the Supreme Court ‘shall be appoint- 
ed by the President by warrant under 
his hand and seal after consultation 
with such of the judges of the Supreme 
Court and of the High Courts in the 
States as the President may deem neces- 
sary for the purpose and shall. hold 
office -unti] he attains the age of- sixty- 
five years, There is a proviso :which is 
material, It reads as under :— 


“Provided that in the case of appoint- 


ment of a judge other than the Chief 
Justice, the Chief Justice of Indig Shall 
always be consulted.” 

Sub-Article (2) of Art, 124 which pro- 
vides for appointment of every ‘Judge of 
the Supreme Court will comprehend 
appointment of Chief Justice of India 


also, Incidentally it was also pointed - 


out that upon a superficia] view of 
Art, 124, Chief Justice of Indig may be 
appointed by the President without con- 
sultation with any funcfionary in the 
fudicial branch, Art, 126 ` caters to a 
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situation where an Acting Chief Justice 
of Indig is required to be appointed. It 
provides that when the office of the 
Chief Justice of India is vacant or when 
the Chief Justice is, by reason of ab- 
sence or otherwise, unable to perform 


‘the duties of his office, the duties of the 


office shall be performed by such one 
of the other judges of the Court as the 


President may appoint for the 
purpose, 
764. Now, power is conferred on the 


President to make appointment of judge 
of Supreme Court after consultation 
with such of the judges of the Supreme 
Court and of the High Courts in the 
States as the President may deem neces- 
sary,. The submission is that the expres- 
Sion ‘may deem necessary’ qualifies the 


expression ‘consultation’ and that if he 
‘deems otherwise the Fresident can pro- 


ceed to make appointment of the Chief 
Justice of Indie without consultation 
with, any of the judges of the Supreme 
Court and of the High Courts, In other 
words, it was submitted on behalf of 
the respondents, the President has a 
discretion to censult or not to consult 
Judges of the Supreme Court 
and High Courts before making 
appointment of Chief Justice of India, 


It was pointed out that where consulta- 


tion is obligatory it is specifically pro- 
vided and reference was made to the 
proviso extracted hereinabove wherein 
it is stated that it would be obligatory 
upon the President to consult the Chief 
Justice of India before making appoint- 
ment of a judge of the Supreme Court 
other than the Chief Justice of India. 
Undoubtedly, the proviso leaves no op- 
tion to the President but to consult the 
Chief Justice of India while making ap- 
pointment of a Judge of the Supreme 
Court other than the Chief Justice of 
India, but it is rather difficult to accept 
the construction as suggested on behalf 
of the respondents thet in making ap- 
pointment of the Chief Justice of India 
the President is at large and may not 
consult any furctionary in the judicial 
branch of the State before making ap- 
pointment of Chief Justice of India. The 
expression ‘may deem necessary’ quali- 
fies the number of judges of the Su- 
preme Court and High Courts to be con- 
sulted, What is optional] is sélection of 
number of judges to be consulted and 


not the consultation because the expres- 
sion ‘shall ba appointed after consulta- 
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tion’ would mandate consultation, An 
extreme submission that the President 
may consult High Court judges for ap- 
pointment of the Chief Justice of India 
omitting altogetrer Supreme Court jud- 
ges does not ccmmend to us, because 
the consuitation with such of the judges 
of the Supreme Court and of the High 
Courts would ciearly indicate that the 


consultation has to be with some judges. 


o? the Supreme Court and some judges 
ot the High Courts, The conjunction 
‘and’ is clearly indicative of the intend- 
‘ment of the framers of the Constitution. 
If there was disjunctive ‘or’ between 
Supreme Court and High Courts in sub- 
article (2), Art. 124 there could have 
been some force in the submission that 
the President may appoint’ Chief Jus- 


tice ‘of India ignoring the Supreme 
Court and after consulting some High 
Court judges, Undoubtedly,  sub-arti- 


cle (2) does not cast an. obligation to 
consult all judges of the Supreme Court 
and all judges of the High Courts but 
in practical working the President in 
order to discharge his function of select- 
ing the best suitable person fo be the 
Chief Justice of India must choose such 
fair spirinkling of Supreme Court and 
‘High Court judges ‘as, would enable him 
to gather enough and’ relevant, material 
which would’ help him in ‘decision mak- 
ing process, Mr. Seervai submitted that 
this Court must avoid such construction 
of Art, 124 which would enable ‘the 
President to. appoint Chief Justice of 
India without ` consultation with any 
judicia] functionaries, That is certainly 
correct, But then he proceeded to sug- 
‘gest ‘a. construction where, by a consti- 
tutiorial convention, any .. necessity of 
corsultation would be, ‘obviated and yet 
the executive power to be choosy and 
selective. in appointment of Chief Jus- 
tice of. India can be’ ‘controlled or 
thwarted, He said ‘that a constitutional 
convention must be read that the senior- 
most amongst the puisne J udges of the 
Supreme Court should as a rule ‘be ap- 
pointed as Chief Justice of India ex- 
cept when he is | physically unfit ` to 
shoulder the responsibilities, This con- 
stitutional convention, it was said, when 
read in Art, 124 (2) would. obviate any 
necessity .of consultation with any func- 
tionary in the judicial] branch ~ before 
making appointment of Chief Justice of 
India and yet would so circumscribe the 
» tinwer af the: President ‘As’ not to enable 
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the executive to’ choose a person of ‘its 
bend and thinking, In this very context 
it was pointed out that Art, 126 per- 
mits the President to appoint even the 
junior-most judge of the Supreme Court 
to be an Acting Chief Justice of India 
and it was said that such, an approach 
Or such construction of Art, 126 would 
be subversive of the independence of the 
judiciary, It was said that if the junior- 
most can be appointed Acting Chief 
Justice of India, every judge in order 
to curry favour would decide in fav- 
our of executive, And as far as Arti- 
cle 124 is concerned it was said that if 
the convention of seniority is not read 
in Art. 124 (2), every judge of the 


-Supreme Court would be a possible cán- 


didate for the office of Chief Justice of 
India and on account of persona] bias 
would be disqualified from being con- 
sulted, There is no warrant for such an 
extreme position and the . reflection on 
the judges of the Supreme Court is 
equally unwarranted. On. the construc- 
tion as indicated above there will. be 
positive limitation on the power of the 
President while making appointment of 
Chief Justice of India and it is nof 
necessary to read any limitation on the 
power of the President under Art, 126 
appointment of a judge 
of the Supreme Court: as.:Acting Chief 


Justice of India,‘ But the observation is 


incidental to the submission and may be 
examined.in an appropriate case, And 
the question of construction is kept open, 


765. If it is held that . an additional 
Judge before ‘he is: not appointed. for a 
fresh term on the expiry of his initial 
term of appointment has-a weightage in 
that he has a right to be considered be- 
fore he. is dropped and that this consid- 
eration must proceed along the line of 
consultation’ under Art, 217 with three 
constitutional functionaries and ifin the 
ultimate; analysis, he is not . appointed 
without. completing the process of con= 
sultation, is the decision. open ‘to judi- 
cial review? Simultaneously, the, ques- 
tion’ would be whether in the case of a 
first appointment ‘from the Bar ‘when 
the Chief Justice may proceed: to cast 
‘his glance’on the Bar for selecting the 
best person and . initiate the proposal 
for. appointment of a particular person 
which gets stuck up or dropped before 
‘completing the: process of consultation, 


~wh' 


~ 
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is such a decision subject to judicial 
review? Is the Court in a position to 


grant any relief? There is no doubt in 


my mind on one point that whenever a 
proposal for appointment is initiated by 
any of the constitutional functionaries 
before it can be killed at any stage the 
process of consultation must go through 
in its entirety, When I say that the 
process of consultation must go through 
in its entirety I mean that the initiator 
of the proposal must forward the pro- 
posal to other constitutional functiona- 
ries according to the channel and the 
proposal must reach ultimately the 
President, It is not open to any of the 
constitutional functionaries entitled to 
be consulted to sit tight over the pro- 
posal without expressing opinion on the 
merits of the proposal and by sheer m- 
action kill the proposal, Viewed from 
this angle when a term of additional 
Judge is about to expire it must be 
deemed obligatory on the Chief’ Justice 
of the High Court in which the addi- 
tional Judge is functioning to initiate 
the proposal very much in time for 
completing the process of consultation 
through various stages before the period 
of initial appointment expires, Maybe, 
that the Chief Justice is not willing to 
recommend him for his own reasons. 
He may say so and forward his own 
view through the. appropriate channel 
of communication for consultation, The 
Chief Justice of the High Court has no 
veto by sheer inaction to deal with -the 
fate of an, additional Judge, That is not 
the role assigned to him and ‘he carinot 
arrogate the. same to himself by own 
inaction, It may be that in case of a 
fresh appointment the Chief Justice 
may not initiate the proposal af all be- 
cause he may not-be inclined to fill in 
the vacancy, But it is, equally possible 
that in such a situation any -other con- 
stitutional functionary entitled to be 
consulted in the matter of appointment 
of a Judge of the High Court ean in- 
itiate. the proposal and the proposal must 
move along and reach. each . constitu- 
tional functionary entitled to -þe con- 
sulted ultimately culminating in ‘the 
proposal - reaching the ` President with 
all the collected material in the pro- 
cess of consultation, So far there is no 
controversy. The question is, ‘if in case 
of an additional] Judge in whose favour 
there is a weightage and he is entitled 
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to be considered as held above, a pro- 
posal is killed or an affirmative deci- 
sion is reached not to appoint him with- 
out completing the process of consulta- 
tion in its letter and spirit, would the 
additional Judge be entitled to question 
the validity of the decision and would 
the decision be subject to judicial re- 
view, The answer is in the affirmative. 
This right to question the decision and 
the power in the Court to grant relief 
whatever may be the form in which 
the relief may be moulded, flows 
directly from the right of the additional 
Judge to be considered for being ap- 
pointed for a fresh term or as a per- 


manent Judge, Right to be considered 
for a further ‘term or as permanent 
Judge necessitates full and effective 


consultation, Any drawback, defect or 
deficiency in the process of consulta- 
tion may invalidate the decision, Such 
invalid decision when questioned, the 
court may not be able to direct appoint- 
ment, but the court can certainly give a 
direction to complete the process of 
consultation which may leads to a dif- 
ferent result because the assumption is 
that high -constitutional functionaries 
involved in the process of consultation 
will act bona fide and in the highest 
tradition of fair administration, If the 
decision is shown to be based on ex- 
traneOus or irrelevant considerations or 
mala fide such executive decision is al- 
ways open to judicial review, I need 
not affirm this well-established pro- 
position by precedents: The case of a 
seniormost District Judge may be on 
par. with the additional Judge. But the 
same cannot be said for a fresh ap- 
pointee, He was not entitled to be ap- 
pointed, He had no right to the post. 
When a person is being selected from 
the. Bar, even if a proposal] is initiated 
and is killed without completing the 
process of consultation there being no 
right in such person to the post or he 
is not entitled as a matter of right to 
be appointed, the decision not to ap- 
point him will not be a subject-matter 
of judicial review, because it is not 
possible to grant him any relief, 


766.: Having examined the true mean- 
ing ‘and effect’-of the relevant articles of 
the Constitution-and keeping in view 
what is discussed hereinabove, it is now 
time to turn to the two petitions, one 
filed by the four Bombay Advocates 
brought before this Court in Transfer- 
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red Case No, 22/81 and the second filed 
by Shri V. M, Tarkunde in the High 
Court of Delhi and brought before this 
Court in Transferred Case No, 20/81. 
These two cases specifically challenge 
the constitutional validity. of the circu- 
lar dated March 18, 1981, sent by the 
Law Minister, Government of India, to 
the Governor of Punjab and the Chief 
Ministers of all States in India, and se- 
condly granting of short-term exten- 
sion to three Judges of Delhi High 
Court, Sarvashri O. N. Vohra, S. N. 
Kumar and S. B. Wad, and subsequent- 
ly not appointing Shri O. N. Vohra and 
Shri S. N. Kumar by not ‘granting them 
a fresh tenure of High Court Judge- 
ship, i 


767. Law Minister appears ‘to have 
strirred up the horriet’s nest by the im- 
pugned circular dated March 18, 1981. 
This circular in its preamble recites 
that repeated suggestions have ‘been 
made to the 
bodies and forums including the States 
Reorganisation Commission, the Law 
Commission and various Bar Associa- 
tions that to further nationa] integra- 
tion and to combat narrow parochial 
tendencies bred by caste, kinship and 
other local links and affiliations, one 
third of the Judges of a High Court 
should as far as possible be from out- 


side the State in which the High Court | 


is situated. With a view to taking first 
step towards this goal the! circular’ was 
issued, The circular desired the Chief 
Minister of each State and the Governor 
of Punjab to obtain from all the addi- 
tional Judges working in the High 
Court of the State their consent to ‘be 
appointed as permanent J udges in any 
other High Court in the country, An 
opportunity was given to such Judges 
to. name three preferences in : which 
each of them would like to be appoint- 
ed as permanent Judge, A further re- 
quest was that whenever in future a 
proposal is made for initial appoint- 
ment as a High Court Judge it must be 
accompanied by the consent of'the per- 
son so recommended to be appointed -to 
any other High- Court in the country 
coupled with the preference limited: to 
‘three, It was made. abundantly clear 
‘that option to. give ‘preference does not 
imply on the part of the” ‘Government 
commitment either to appoint the per- 
son concerned or to appoint him neces-< 
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Government by several . 


him 
to be of substance,’ But that is another 


A. LR, 


sarily at anyone of the three prefer- 
ences, A copy of the letter was also 
sent to the Chief Justice of each High 
Court. Constitutional validity of this . 
circular is questioned in the petition 
filed by Shri Iqbal M. Chagla and 
others, The submission is that with a 
view to circumventing the ratio in the 
majority judgment in Mr. Sheth's case 
(AIR 1977 SC 2328) this is a covert at= - 
tempt at transferring Judges under 
coerced consent, The web of the argu- 
ment was woven around the alleged 
covert attempt by the circular to trans- 
fer each Additional Judge to a High 
Court other ‘than the High Court in 
which he is functioning, The circular 
was réad “and re-read before the Court, 
Having examined -it with microscopic 
meticulousness I find it impossible to 
read any overt or covert attempt at 
transferring Judges from one High 
Court to other High Court by this Cir- 
cular, There is not even a whisper of 
transfer in the circular, But in | this 
connection ‘our attention was invited to - 
the statement made by Law Minister in 
connection with calling attention mo- 
tion on the impugned circular in ‘Lok 
Sabha on April 16, 1981, In course of 
the discussion Law Minister appears to 
have stated that if there is a complaint 
against an additional) Judge, ‘it has to 
be examined on merit -and a decision 
taken, The decision could be either ‘to 
drop a-.person based on evidence or ‘to 


‘seeifhe could ‘be transferred, Lok Sabha 


Debates Fifth Series, Val, XVI, No. 42, 


Column 271; At a later ‘stage “it would 
be made abundantly clear that transfer 
‘power conferred by Art. 222 cannot be 
exercised by the executive to punish a 


Judge because of complaints against 
which may on enquiry he found 


aspect, Circular is not devised  as-a 
weapon of mass transfer outside the 
Constitution, But use’ of word “transfer' , 
in the disċussion cannot be read torn 
out of context.. A little later ` at column 
273 Law Minister states’ that Chief Jus- 
tice of India inquired whether jt was 
the intention ‘of the ‘Government to 


‘transfer each and every Judge: and this 
‘showed that Chief Justice of India. was 


labouring under a mistaken impression 
hat circular was devised for mass 
transfer but Law Minister explained to 
him that it is not a case of transfer at 
all but it is a case of fresh appointment 
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and ~it: is. not. the. intention. ‘to: appoint - 


E 


every: Additional . Judge outside.’ .| The 


later” part -of the 
another . crop of controversy to be«pre- 


.sently dealt with but there is no -whis- 


per of transfer in the. circular, -As. has 
been pointed out. earlier, an ` additional 
Judge has a. maximum 


a fresh ‘appointment. either as a per- 
manent Judge or an additional “Judge 
for a further period of two years, The 
consent for fresh appointment is a ‘must. 


It is open to.an additional Judge whose. 


tenure comes to .an end to decline the 
fresh appointment at. least ‘in the. High 
Courts where undertaking is not taken 
to accept permanent appointment, if of- 
fered. If he is, therefore, to be ap- 
pointed again, necessarily it can be 
done with his consent, The consent to 
gbe obtained is- of additional Judge. Addi- 
‘tional Judge is now being told that, it 


is possible that he may be appointed in - 
and that there~. 


some other High. Court, 
fore, while giving consent for. being ap- 
pointed for.a fresh term or as perman- 
ent Judge he is informed that. he may. 
be appointed in some other High Court 

and that he may give his consent with 
the knowledge of it. The fresh appoint- 
ment is not a transfer, In fact, in the 


course of this ‘judgment it will be suc-. 


cinctly thrashed out that a Judge who 
is transferred cannot be said to be ap- 
pointed afresh to the High Court 
which he is transferred. Once it is held 


that the circular was not a covert way. 


of transferring a Judge because trans- 
fer was not even on the distant horizon, 


“ithe whole.edifice of argument built over 





-jment, 


the decision in Mr.: Sheth’s case tum- 
-'hles down. To be specific, a fresh ap- 
pointment cannot be bracketed with a 
transfer more so when the - submission 
that transfer implies - fresh - appointment 
has been rejected in the past and is be- 
ing rejected by this judgment, Consent 
is sought from an . additional] Judge 
whose tenure is about to expire and to 
whom a fresh . 
Ipso facto. it will be ‘a fresh appoint- 
Initial tenure having come to a 
close, he is offered a fresh. appointment, 


. jin: ‘another. High Court, It béing a fresh 





appointment, it is being done with his 
consent, ' In case of such. a fresh appoint~ 
ment one cannot say that -the ‘additional: 


po is transferred on the expiry of 
' 1982, S. C/31 H G—23 > Be 
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statement -has raised . 


tenure of two. 
years. At the end of two years he gets.. 


to’ 


tenure is to be offered,- 
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his first tenure, to another - High Court 
where-he is appointed afresh with a 
fresh tenure. ‘The. concept of transfer is 
foreign to the situation, Once the al- 
leged noxious feature of transfer being 
in the .circular is taken out, there is 
nothing in the circular which would be 
in contravention of any particular con- 
stitutional provision, 


768. It was also stated that the ex- 
pression ‘obtain’ jin the circular has 
the element of coercion and a consent 
ceases to be consent if it is obtained 


. under coercion, It was said that consent 


and coercion go ill together betause for- 


-ced assent would -not be consent in the 


eye of law. It: was said that the threat 
implicit in the circular becomes evident 
because . the Chief. Minister, the strong 
arm of the executive is being asked ‘to 
obtain consent, If every little thing is 
looked upon with Suspicion and as an 
attack on the independence of judiciary, 


-it becomes absolutely misleading. Law 


Minister, if he writes directly to the. 
Chief Justice or the Judge concerned, 
propriety of the action may be open to 
question.. Chandrachud. J. has .warned . 
in Mr. Sheth’s case (1978) 1 SCR 493: 
(AIR '1977 SC 2328) that the executive 
cannot and ought not to establish rap- 
port with Judges (p. 456 CD) (of SCR): 
{at p. 2349 of AIR). Taking this direc- 
tion in its letter and spirit, the Law 
Minister wrote to the Chief Ministers. 
The Chief Minister in turn was: bound 
to approach the Chief Justice. This is 
also known to be a proper communica- 
tion channe] with Judges of High Court. 
In this context the expression ‘obtain’ 
would only mean request the Judge to 
give consent if he so desires. If he gives 
the consent, well and good, and if does . 
‘not give, no evil consequences are 
likely to ensue, I am not impressed by 
the submission of the learned Attorney- 
General that one who gives consent may 
have some advantage over the one who 
does not, I do not see any remote ad- 
vantage and if any such advantage is 
given and if charge of victimisation is 
‘made out by the Judge not giving con- 
sent; the arm of ‘judicial review is 
strong enough to cece the executive 


‘ error, ` 


769. It was, however, said. that what 
is rot stated in the circular is more 
objectionable and’ -of ‘devastating ‘effect ` 
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than what is stated, It was urged that 
omission to mention in the circular that 
one who would not give consent would 
not suffer any evil consequences or 
would not be placed at a comparative 
disadvantage to one who gives consent, 
and this would precisely 
threat to the Judge either to give con- 
sent or suffer consequences because the 
negative assurance is not offered. That 
is hardly the correct way of reading 
the circular, Let it be noted that no 
positive advantage was to accrue to one 
who gives his consent, If any positive 
advantage was to be given to one who 
gives consent. and if it had been spelt 
out, there would have been some force 
in this submission but mere omission to 
mention any evil consequences flowing 
from not giving consent would not 
necessarily imply that such would he 
the case. Similarly, the statement in 
the circular that giving an opportunity 
to indicate preferences would not imply 
that the - Government would be 
bound to give the additional) Judge 
an appointment or he would be at least 
given a station of his choice out of the 
three preferences indicated by him 
would mean that while unilaterally ob- 
taining consent on one .hand, there was 
no quid pro quo that the appointment 
would be given, This is clearly reading 
the circular with coloured glasses and 
the submission is unwarranted by the 
language used in it. If an Option to in- 
dicate preferences is given and option 
is exercised, undoubtedly that by itself 
cannot obligate the Government to ap- 
point an additional] judge for a fresh 
term or a new entrant either as ad- 


ditional or a permanent judge, because 


various factors will have to be taken into 
consideration over and above his con- 
sent and preferences in making the ap- 
pointment. Consent is asked for at a 
stage prior to the decision to appoint is 
taken, Therefore, this caution was ab- 
solutely necessary and has been rightly 
stated that it implies any promise to do 
a certain thing, It was then urged that 
if every additional judge was not to be 
posted outside the State, the executive 
will have an Opportunity to pick and 
choose, favourites protected, disfav~- 
ourites pushed out and this would strike 
a heavy or a near fatal blow at the 
independence: of judiciary. Appehension 
voiced is utterly unwarranted because in 
every appointment of an additional judge 
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to permanent judge in any High Court 
the Chief Justice of India is to be con 
sulted and his views would always re- 
ceive the weight they enjoy: Therefore, 
once Chief Justice of India gives his con~> 
sidered opinion with respect to every 
proposal, the element of picking and 
choosing is effectively curbed or con- 
trolled. With these observations, I 
broadly agree with the view taken by 
Bhagwati J. in his judgment that there 
is nothing in the circular which would 
render it constitutionally invalid. 


770. Turning now to the petition 
filed by Shri V. M. Tarkunde- in which 
Shri S. N. Kumar has been joined as 
respondent 5 and who has participated 
in the proceedings questioning the vali- 
dity. of the short term extension grant- 
ed to him and his subsequent non-ap- 
pointment, Shri Kumar was appointed. 
an additional judge of Delhi High Court” 
for a period of two years ky a Presi- 
dentia] Notification dated March 6, 1979. 
Hig term was to expire on March 6, 
1981. The Chief Justice of Delhi High 
Court by his letter dated February 19, 
1981, addressed fo the Law Minister, 
did not recommend an extension for 
Shri Kumar. While stating that the 
pendency in the Court still justified the 
appointment of additional judges. he 
considered it his painful duty not to 
recommend Shri Kumar for three rea- 
sons: (i) that there have been serious 
complaints against Shri Kumar both 
orally and in-writing and on examina- 
tion he was of the opinion that-the 
‘complaints were not without basis’; 
(ii) responsible members of the Bar and, 
some of his colleagues whose names he 
was reluctant to mention have also com- 


plained about Shri Kumar: (iii) that 
Shri Kumar has also not been very 
helpful in disposing of cases. He said 


that he has no investigating machinery 
to conclusively find out whether the 
complaints were genuine or not but all 
the same the complaints have been 
persistent. A  eopy of this letter was 
sent to Chief Justice of India. Response 
of the Chief Justice of India as evident 
from his note dated March 3, 1981, and 
his letter dated March. 14, 1981, was 
that he would like to look carefully into, 
the charges against Shri Kumar be- 
cause in his view the letter of Chief 
Justice of Delhi High Court dated Feb- 
ruary 19, 1981, ‘was too vague to accept 
that Shri Kumar lacks integrity’. - Con- 


“and Shri S. B. Wad be extended 
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sistent with his desire to look carefully 
into the charges and to gain time for the 
same he recommended that the term oi 
Shri O. N. Vohra, Shri S. N. Kumar 
for 
six months. This is how the ball was 
set rolling for short term extension. 
The duration for the which extension 
was to be given and the reasons for such 
short term extension are both contrary 
to the mandate of Article 224 as has 
been pointed out earlier. As a matter 
of fact, taking cue from the recommenda- 
tion of the Chief Justice of India, the 
Law Minister improved upon it by 
granting extension of three months 
which would expire on June 6, 1981. 
To continue with the Chronology, by 
the letter dated March 19, 1981, the Law 
Minister conveyed to the Chief Justice 
„Of Delhi High Court the reaction of the 
“Chief Justice of India to the observa- 
tions made by the Chief Justice for not 
recommending extension of Shri Kumar 
especially the charge of vagueness and 
requested the Chief Justice to offer his 
comments on the quéstion of continuance 
or otherwise of Shri Kumar in the light 


of the view expressed by the Chief Jus- 


tice of India. On March 28, 1981, the 
Chief Justice of Delhi High Court re- 
plied to the letter dated March 19, 1981, 
of the Law Minister. In this letter the 
Chief Justice of Delhi High Court in- 
formed the Law Minister that he had 
since received a letter from the Chief 
Justice of India asking him to furnish 
him with “details and concrete facts in 
_ regard to the allegations against Justice 
vKumar”, This has reference to the 
ietter of Chief Justice of India dated 
March 14, 1981, to Chief Justice of Delhi 
High Court. He proceeds further to 
state that the has since had an oppor- 
tunity to discuss the entire matter in 
detail with the Chief Justice of India’. 
This sentence was relied upon by the 
learned Solicitor-General to submit that 
the Court should note that prior to 
March 28, 1981, the Chief Justice of 
Delhi High Court met the Chief Justice 
of India and discussed the entire matter 
in detai] with the Chief Justice of India 
with reference to the recitals in his 
„etter dated February 19, 1981, Hesaid 
that read in juxtaposition, the only per- 
missible inference is that at this meet- 


ing there was full and elaborate dis- 
cussion with regard to what Chief Jus- 
tice of Delhi High Court had written in 
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his letter dated February 19, 1981, by 
which he had declined to recommend 
the extension of the term of Shri Kumar. 
said that the three 
reasOns which prompted the Chief Jus- 
tice of Delhi High Court not to recom- 
mend Shri Kumar must have been 
thoroughly discussed and thrashed out 
because the expression ‘entire matter in 
detail’ would leave no room for doubt 
that nothing was withheld, nothing was 
assumed and every aspect was gone into. 
The Chief Justice of Delhi High Court 
proceeds further to state that after this 
discussion which appears to have taken 
place on March 26, 1981, he addressed a 
letter dated March 28, 1981, to the Chief 
Justice of India, a copy of which was 
annexed to the letter dated March 28, 
1981, to the Law Minister. Thus on 
March 28, 1981, the Chief Justice of 
Delhi High Court wrote two letters, one 
to the Law Minister and another to 
Chief Justice of India and a copy of the 
letter to Chief Justice of India was an- 
nexed to the letter addressed to the Law 
Minister. Reverting to the letter dated 
March 28, 1981, written by the Chef 
Justice of Delhi High Court to the Chief 
Justice of India, it may be noted that 
in this letter the Chief Justice of Delh: 
High Court in terms says that since 
receiving the letter dated March 14. 
1981, with regard to Mr. Justice Kumar, 
he had also had an opportunity to dis- 
cuss this ‘delicate matter’ with the 
Chief Justice of India. He refers to the 
three points made by him in his letter 
dated February 19, 1981, which means 
that at the meeting on March 26, 1981, 
the very three points referred to by the 
Chief Justice of Delhi High Court in his 
letter dated February 19, 1981, came 
up for discussion and the discussion was 
in details and the matter is styled as 
delicate because it involved the painful 
task of talking about the integrity of a 
colleague. But there is a further aver- 
ment in the letter which leaves no 
room for doubt that during this meet- 
ing integrity and general conduct of 
Shri Kumar was discussed between 
them. With regard to the other point 
about Shri Kumar not being helpful in 
the work of the High Court he appears 
to have enclosed a statement of dis- 
posals of Shri Kumar. Even in this 
letter it is conceded that the Chief Jus- 
fice of Delhi High Court has no inves- 
tigating agency of conclusively find nant 
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not. Then he: proceeds ‘to make -g point 
that in such a delicate matter as reputa- 
tion of a colleague working in thè High 
Court, ‘there would be some, who would 
support the. allegations and‘there will 
be some who would :refute:.them’, 
therefore, an affirmative decision of a 
conclusive nature js by its very nature 
not possible, The Chief Justice of Delhi 
High Court also noticed the divergence 


of opinion that may be expressed by : 
One ‘thing that .emer-._ 


diffierent people: 
ges clearly from this correspondence is 
that question of character and integrity 


of Shri Kumar came up for detailed dis- ` 


eussion between the Chief Justice of. 
Delhi High Court and the Chief Justice 
of India at. their meeting on March 26, 
1981. JI propose to ignore.. any other 
complaint against Shri Kumar or inp 
adequacy of- his disposals -becduse these 
aspects are not relied upon for non-ap- 
pointment of Shri Kumar. - Ultimately, 
the decision not to -appoint ‘him was 
founded upon his reputation’ about 
integrity. On April 15, 1981, the Law 
Minister wrote to Chief Justice of Delhi 
High Court requesting him that it may 
be that he may: not have investigating 
machinery to conclusively establish the 
truth of the complaints against Shri 
Kumar. nevertheless he must have had 
some material whieh provided the basis 
On which he concluded: that: Shri -Kumar’s 
reputation for integrity was not above 
board and recommended: ` that he may 
not be continued, and it would be neces- 
sary for the Government .to have the 
material and hig comments. There is 
some reference to a complaint by. Shri 
Sabir Hussain against Shri Kumar in 
this letter but I propose to. ignore it þe- 
cause it is hardly relevant save and ex- 
cept saying that it was relied upon by 
the learned Solicifor-Genera] to urge 
that the Chief Justice of Delhi High 
Court had acted most objectively and 
in a wholly unbiased manner. That may 
come: later on, ` | He 


771. In the meantime on April 22, 
1981, a writ petition was filed by Shri 
V. M. Tarkunde in the Delhi High Court 
questioning the validity of the Circular 
‘of the Law Minister dated March. 18, 
1981, and in this writ petition, inter alia, 
relief was sought in the form of a direc- 
tion to convert 12 posts of additional 
judges in Delhi High Court into per- 


- manent iwdges and to appoint Shri Ni N. 


7 . Sp ‘Pi’ Gupta and’ others: v.: Unien: of. ‘India-:.and ‘others’ 
whether the complaints. -are. genuine or 


5. B.. Wad,- 
- High Court for -a full term’ of two- years. ` 


' and, ‘ 


AE R 


: Goswami; ` Shri Sultan.:Singh and Shri‘ 


©; N; ‘Vohra '‘as-- permanent judges- and 
to appoint Shri. S. N. Kúmar and Shri 
''additiona] judges of- Delhi 


By an order made by this Court on May 
l, ' 1981, this.-ease stood transferred .to 
this Court. When-the matter was pend- 


ing before this Court an order was made | 


on May 8, 1981. directing the Union of 
India to decide not less than 10 days 
before June 6, 1981, whether any of. the 
three. additional judges which ‘included - 


Shri S. N. Kumar should be appointed 
for a further term as additional ` judge 


or they should be appointed as. perman- 


ent: judges or otherwise, 


772.. In- the: meantime on May. 7%, 
1981, in .response:to the letter dated 
Apri] 15, 1981, of the, Law Minister, the 
Chief Justice of Delhi High Court. has} 
written a long letter.: and which has 
been the subject-matter. s£ intensely 
ferocious: - controversy both as to the - 
significance of its contents, propriety of 
the request contained in’ the letter not 
to show the same to the Chief Justice | 
of. India: and. the violation of the con- 
stitutional mandate of consultation as 
prescribed by: Article 217, in the. letter 
not being shown to. the Chief Justice of 
India enabling him to-offer his comments 
and taking q decision not to appoint: Shri 
Kumar. ‘The. letter. dated May-7, 1981, 
is a long epistle. At the top it is men- 


“tioned “Secret (for. personal- attention 


only)’. . The Chief. Justice of Delhi High 
Court refers to his. meeting with.. the 
Chief Justice of India on March 26, 1981, 
and ‘then proceeds ‘to state that as is* 
desired .by him, -he. wrote his letter 
dated March 28, 1981, a copy of which 
was -forwarded to the Law . Minister. 


‘The expression ‘as desired py him’ has 


been a subject-matter. of rival conten- 
tians. The.. learned  Solicitor-General 
urged that this statement clearly con- 
veys that the Chief Justice of India him- 
self desired after discussion at, the 
meeting. on . March 26, 1981, that the 
Chief Justice of Delhi, High Court should 
not refer to:the details of discussion and, 
therefore, wrote his ‘letter dated March 
28.. 1981. to the Law. Minister in. abstruse 
terms.. The specific suggestion is that\ 
even in the letter, dated March 28, 1981, 
the Chief Justice of Delhi High Court 
did not ‘furnish détails to ‘the Law Minis- 


"tër as ‘it was -so desired by- the Chief 


Justice of . India... Then he: proceeds to 


1982... 
: state that somewhere early in’ May 1980. 


one of “bis colleagues met him ‘and Sal 
that ‘he was rather perturbed about m- 


‘formation with him to. the effect that 


E 


.looked into the matter a little- 
‘deeply and made further inquiries and 


~ 


‘if a substantial 


amount was paid to 
Shri Kumar, suits brought by- a parti- 
cular .party against an insurance com- 
pany would be decided in favour of 
the party. The Chief Justice states that 
he did not pay much attention to the 
earlier reports but when this was 
brought to his notice and he not being 
the Chief Justice at that time, he thought 
that after summer vacation to save 
Shri Kumar from any embarrassment, 
he should be put on a jurisdiction other 
than original jurisdiction and according- 
ly when he became the Acting Chief 
Justice and constituted the Benches ‘for 
the second half of 1980, Shri Kumar was 


7 assigned to a Division Bench on the ap- - 
( pellate side. 


He then proceeds: to state 
that even though Shri Kumar was as- 
signed. the work. of the Division Bench, 
he carried with him © amongst: others, 


three ‘suits Nos. 1409 of 1979, 1417 of. 


1978 and 1408 of 1979 filed by Jain Sudh 
Vanaspati Ltd. and Jain Export Pvt. 
Ltd. against the New India Assurance 
Co. Ltd: -He further. states that in 
August 1980 the. same colleague talked 
to him and another colleague joined say- 
ing that doubts: were being expressed 
about. the integrity of Shri Kumar vis- 
a-vis the aforesaid’ cases and some others, 
As the Chief Justice was an Acting 
Chief- Justice, he did not want to take 
any precipitate action but he, however, 
made discreet inquiries from some of 


- the leading counsel and they in strict 


confidence supported the allegations. 
This impelled the Chief Justice to look 
into the allegations more carefully when 
it transpired that it was not only the 
three suits mentioned hereinabove but 
other single Bench matters were also re- 
tained by Shri Kumar on his board qes- 
pite being put in the Division Bench. 
He points out there was a iong list of 
such suits carried by Shri Kumar with 
him and that some of the parties in the 
suits were‘ rich and influential parties 
including some former Princes. He pro- 
ceeds to state that in January, 1981,. he 
more 


“even though some ‘lawyers were non- 


committal, others however asserted with 


. some force that Shri -Kumar’s reputation 


‘was not: above‘: : board. - This- led -to -his . 
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„though his ‘assignment 
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discussing the. matter with some of. his 
colleagues besides. the two who had 
earlier spoken to him,. and they .also 
said: that unconfirmed. reports Have been 
circulating in the Bar which were not . 


very complimentary to Shri Kumar. 
This made the Chief: Justice to con- 
clude that reputation for integrity of 


Shri Kumar ‘was: not what should be 
for-a Judge of the High Court’, He then 
proceeds to: refer to the complaint of 
Shri ‘Sabir Hussain against Shri 
Kumar in which . he exonerates 
Shri Kumar. He deals with the quan- 
tum of work disposed of by 
Shri Kumar, an aspect which is not rel- 
evant for the present purpose. There 
is some reference to the conduct of Shri 
Kumar in his work as a judge in the 
Court. He concludes .the letter by say- 
ing that he has already expressed his 
view that Shri Kumar should not be 
continued but it is for the Government 
to decide whether: it- would like Shr: 
Kumar to continue as a Judge of the 
Delhi High Court.. Undoubtedly, this 
letter-has not béen brought to the notice 
of the Chief Justice of India, 

773. Thereafter the Law Minister 
wrote to the Chief Justice of India on 
May 21, 1981, enquiring from him whe- 
ther he had completed his inquiry in 
regard to the complaints regarding Shri 
Kumar’s integrity and general conduct 
which the Chief Justice of Delhi High 
Court had discussed with him as- men- 
tioned by him in his letter dated March 
28, 1981. -He requested the’ Chief Jus- 
tice of -India to forward the advice in 
regard to the continuance or otherwise 
of Shri Kumar and Shri S. B. Wad. 
To this letter the Chief Justice of India 
replied by his letter dated’ May 22, 1981, 
in which after referring to the three 
points made by the Chief Justice of 
Delhi High Court in his first letter dated 
February 19, 1981, for not recommend- 
ing continuance of Shri S, N. Kumar, 
he proceeded to state that the Chief 
Justice of Delhi High Court met him on 
March 26, 1981, and amongst others, 
he stated that he doubted the integrity 
of Shri . Kumar because even 
was chang- 
ed he: still continued to hear part- 
heard eases on.the original side. The 


Chief Justice of. India then proceeds. to 


state that he has made the most careful 
and extensive enquiries jn regard to both 
these. matters. and he was. satisfied thal 
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there was no substance in any one of 
them. He proceeded to state that he 
made enquiries not only from the mem- 
bers of the Bar but from the sitting 
Judges of the Delhi High Court which 
showed that it is a common practice in 
the Delhi High Court that even after 
the allocation of a judge is changed from 
the original side to the appellate side 
and vice versa, he continues to take up 
part-heard cases on which a substantial 
amount of time has been already spent. 
In his view, therefore, Shri Kumar did 
nothing out of the way or unusual in 
taking up part-heard cases after the al- 
location of his work was changed. He 
specifically disagreed with the view of 
the Chief Justice of Delhi High Court 
for non-continuance -of Shri Kumar and 
further proceeded to assert that not one 
member of the Bar or of the Bench 
doubted the integrity of Shri Kumar, 
and on the other hand several of them 
stated that he is a man of unquestion- 
able integrity. He concluded the letter 
by saying that Shri Kumar’s term should 
be extended by a further period of three 
months, I have not been able to appre- 
ciate the last line of this letter as to 
why a further three months’ extension 
is recommended. If Shri Kumar’s’ inte- 
grity in the opinion of the Chief Justice 
of India was beyond reproach, the fact 
whether he was slow in the disposa] of 
work or other minor. considerations 
should not have come in the way of 
the Chief Justice of India recommending 
a full term extension, It appears, how- 
ever, that this three months extension 
Was recommended because some reports 
of the intelligence branch in respect of 
Shri Kumar were also forwarded to the 
Chief Justice of India and probably the 
Chief Justice of India was to respond 
to the same. That the Chief Justice of 
India did by his letter dated May 29, 
1981, and after having expressed his opi- 
Nion with regard to the details of the 
report — not disclosed to the Court — 
the Chief Justice of India recommended 
a full term extension for Shri Kumar. 


774, The sole contention raised by 
Shri R. K. Garg in this behalf is that 
the consultation envisaged by Art.. 224 
read with Art. 217 (1) must be full and 
meaningful and if that is the criterion, 
failure of the Law. Minister, may he on 
the request of Chief Justice of Delhi 
High Court, to disclose the letter dated 
May 7, 1981, of the Chief Justice of 


5, P. Gupta and others v. Union of India and others 


_ High Court not 


Dethi High Court or its contents to the 
Chief Justice of India would unmistak- 
ably show that the process of consulta- 
tion was not complete and, therefore, 


the consequent decision not to appoint ` 


Shri Kumar by not giving him any ex- 
tension beyond June 6, 1981, is violative 
of the constitutional] mandate and, 
therefore, invalid. Keeping aside for the 
time being the propriety of the request 
made by the Chief Justice of Delhi High 
Court that his letter dated May 7, 
1981, should not be shown to. the Chief 
Justice of India, what is required to be 
determined is whether the contents of 
the letter and more particularly the rea- 
sons and materials which prompted the 
Chief Justice of Delhi High Court to 
come to the conclusion that ihe reputa- 
tion for integrity of Shri Kumar was 
not what should be for a judge of the 
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y 


High Court, were brought -to the notice 7 


of the Chief Justice of India at any 
point of time and whether he had a 
chance to think and deliberate over it. 
And if the answer is in the affirmative, 
mere failure to show the letter dated 
May 7, 1981, would not invalidate the 
decision, Without going into the further 
details in this behalf it clearly trans- 


pires that at the meeting between the 


Chief Justice of India and the Chief 
Justice of Delhi High Court on March 


26, 1981, there was a specific discussion ' 


Of all the three points, including one 
of lack of integrity of Shri Kumar. 
Once the question about the integrity of 
Shri Kumar came up for discussion be~ 
tween these two. high constitutional 
functionaries with a specific reference to 


the view of the Chief Justice of Delhi — 


to recommend Shri 
Kumar for further continuance, the 
conclusion is inescapable that all as- 
pects bearing upon the integrity of Shri 
Kumar must have been discussed be- 
tween the two high constitutional func- 
tionaries. That is why the Chief Justice 
of Delhi High Court says in his letter 
dated March 28, 1981, that he had dis- 
cussed the entire matter in detail with 
the Chief Justice of India, This is fur- 
ther borne out by what the Chief Justice 
of India writes in his letter dated May 


22, 1981, that at the meeting between. 


them on March 26, 1981, the reasons 
which prompted the Chief Justice of 
Delhi High Court not to recommend con~ 
tinuance of Shri Kumar -were discussed 
and this discussion included the com- 


e 


ir 


» 


-heard cases after his assignment 


wr 


-with 
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plaint of Chief Justice of Delhi High 
Court about Shy Kumars integrity. 
There is a specific reference to Shri 
Kumar keeping to himself the part- 
was 
changed, in the letter of the Chief Jus- 
tice of India. This clearly indicates 
that there was threadbear discussion on 
this point and the discussion would in- 
clude the material which the Chief Jus- 
tice of Delhi High Court had and which 
he would necessarily refer to, to justify 
the view taken by him. There is another 
internal evidence to hear out this con- 
clusion, Shri Kumar himself filed an 
affidavit on July 17, 1981, much before 
the hearing commenced in this case and 
much before disclosure of the relevant 
correspondence was ordered by this 
Court, In this affidavit he clearly re- 
fers to his retaining some of the part- 
heard cases after his assignment was 
changed and this list includes the three 
suits referred to in the letter of the 
Chief Justice of Delhi High Court dated 
May 7, 1981. What has prompted this 
explanation about the aforementioned 
three suits by Shri Kumar much before 
the disclosure was directed and he had 
a chance to look into the correspondence 
would be self-evident, The only per- 
missible inference js that in his meeting 
with the Chief Justice of India which 
he refers to in para 18 of his affidavit 
he must have been infermed by the 
Chief Justice of India that with refer- 
ence to his handling of the aforemention- 
ed three suits and his tugging on to it 
after his assignment was changed gave 
rise to the belief that it was being done 
some ulterior motives and the 
Chief Justice of India could have only 
gathered this information from the 
Chief Justice of Delhi High Court at 
their meeting on March 26, 1981. This 
is further internal evidence to buttress 
the conclusion that everything including 
all details set out in the letter dated 
May 7, 1981, concerning Shri Kumar’s 
integrity was the subject-matter of dis- 
cussion between the Chief Justice of 
Delhi High Court and Chief Justice of 
India at their meeting on March 26, 
1981. If that be so, the conclusion is 
inescapable that the consultation is com- 
plete. Consultation need not take any 
particular form. The essence of con- 
sultation is deliberation. And if the 
two high constitutional functionaries 


met for the avowed abject of discussing 
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continuance of Shri Kumar with specific 
reference to the doubt about his inte- 
grity, it would be reasonable to hold 
that all aspects were considered, gone 
into and thrashed out, In this view of 
the matter non-showing of the letter 
dated May 7, 1981, to Chief Justice of 
Indig would not detract from the full- 
ness of consultation as required by 
Art. 217. For these reasons and some 
more discussed by Bhagwati, J. with 


whom I agree, it must be held that 
there was full and effective consulta- 
tion on all relevant points including 


those set out in the letters dated May 7, 
1981, and the submission must accord- 
ingly be rejected, 


775. Before I conclude, I would like 
to record by disapproval of the request 
made by the Chief Justice of Delhi High 
Court to the Law Minister fer not show- 
ing the letter dated May 7, 1981, to the 
Chief Justice of India. If independence 
of judiciary is likely to be threatened 
it may Or may not emanate from the 
executive or from some outside agency 
but it would be eorroded by the action 
of the members of the judiciary itself, 
by internal corrosion, and if proof for 
this were needed, it is demonstratively 
Supplied by a very improper request 
made by the Chief Justice of Delhi 
High Court to the Law Minister not to 
show the letter dated May 7, 1981, to 
the Chief Justice of India. I am unable 
to conceive a Situation where in the eor- 
respondence, assertions, statements, ex- 
pression of doubts concerning a high 
judicia] functionary like a judge of the 
High Court can be made by the Chief 
Justice of a High Court which he is not 
willing to show to the Chief Justice of 
India. I am not implying any hierarchy. 
I put them on par and accord status and 
dignity to the high offices occupied by 
both, They may differ. Healthy dif- 
ference is the life blood of honest opi- 
nion. But it is unthinkable albeit wholly 
improper for a Chief Justice of a High 
Court to write to the Law Minister some- 
thing which he is not prepared to show 
to the Chief Justice of India. This econ- 
duct, if allowed to pass uncensured, 
would give rise to Such fissiparous ten- 
dencies which would wholly undermine 
the independence of judiciary. 


776. I also fee] that the way in which 
the Chief Justice of Delhi High Court 
has dealt with the case of Shri O. N. 
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Vohra leaves, much to.be . desired, . The... 


Chief Justice of Delhi High Court “seems 
to. be completely unaware of his duty 
and. obligation while recommending. ‘or 


refusing to recommend a. colleague for 
position supe- i 


extension, - ‘He holds no- 
rior to a ‘High. Court Judge functioning 
in his. Court. ‘He is only first. amongst 
equals enjoying the status not on: merits 


buf. on accident of seniority. He is not | 
judgment, over the. 


supposed to, sit, in 
decisions af his: colleagues. Where does 
he get this authority passes comprehen- 
sion? Mr. ©. N. Vohra took. a digni- 
fied stand and did. not . participate in 
this squabble, undignified as the whole 
episode - appears: to be..-Had he come 
and participated, may be the Chief Jus- 


tice of Delhi: High Court would. have - 
- that- 


emanated a. strong 


found his. position so untenable | 
there would: have. 
censure about the method and manner of 
his dealing- with his colleagues.. . These 


may appear to he strong: words. but they .- 
ad- 


< still fai] to express my . eal 
equately. . I. say.-no more, 


777. There was one ‘more’ submission 
which may “be noticed in passing and- I 
refer it only for future purpose. 
Chief Justice of a High Court. gets in- 
formation reflecting upon the character 
_ and iritegrity of a colleague 


relying © upon it and. taking. 
far-rèaching `. consequence’ 
the career and dignity of the colleague, 
. he should in confidence talk to the col- 
~league. 


‘In these days when relations 
between the Bench and the Bar have 
Sunk abysmally low, that © rumours, 


h, ‘character’ assassination flourish 

the grapevine, if credence is tò be 
gives to’ such rumours because 
integrity usually » foolproof ` facts: are 
not available, but reputation, for integri- 
ty | being relevant, apart from any. pri- 


nciple of natural justice which does not’ 


` surface’ in this” discussion, fair play in 
` action demands ` that they, 


‘not for his ‘explanation . but -even - for 
. future rectitude. If the whole thing 
: stops the ` decisive ` action ` cán ‘be defer- 
_ re 


_ .9..P,, Gupta..and., others. v. Union, of. India :and- others 


Of. the. office. he..holds: but-to make .as- 

_ sertion. in secret. and ‘confidential. letters _ 
_ without .giving the - slightest inclination 
_.to the colleague and then to Shrink back 
_ to the extent, of not permitting the same. 
to be shown. to the paterfamilias in. 
the judiciary scales the height of impro- 
_.briety. Let the past be buried and by- 
gones be bygones but in future, a con- 


oe a: 


Or com- 
plaints. about his behaviour in the ‘Court, | 
fair play in action demands ‘that: before | 
a step. of. 
concerning 


about 


-should first ` 
be brought. to the notice of the. colleague 


‘dence of judiciary. 


Tf it continues’ to “floorish’the . Chief 
J ustice of a High. Court in. discharge of’ 
his constitutional’ duty. of recommending: 
. . or not recomriending ` ‘cdritinuarice of -an’ 
D ` _additiona] judge’ may: proceed -to` act.as . 


‘he. considers. befitting - „the: high.. dignity- 
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duct and approach commensurate with 
the high office held by the Chief Jus-. 
tice of High Court must inform his ac- 
tion. Fair play in action. is the watch- 
word of judiciary and if it is extended 
to. all others, a colleague. in the High 


Court should not be at a comparative 
disadvantage, te os : 
778. I would, therefore, like. tọ re- 


call what happened in ‘the course of 
hearing of these matters, At one stage 
the. Bench unanimously suggested to the 
learned Attorney-General that even ac>! 
cepting his contention that the consulta- 
tion was full and meaningful and there 
was no defect or deficiency in it, a per- 


son who has worked as a Judge of a 


High Court for two years.. and., three 
months: should. not be made to Jeavé the 


institution with a wrench that. a. raw 
- deal has been: done to him and,. there- 
- fore, Government -of India may- 
the Jetter 
Ghief-Justice òf India, request him to, give - 


-show 
dated. May 7, i981; to the - 


his comments on the same. and after 
considering the. same in the. light of the 


‘comments of the Chief J ustice. of Delhi 
_ High Court may . mould the final deci- 
. Slọn' concerning Shri Kumar, 


The learn- 
ed Attorney-General replied that the. 


Government of India has no objection to, 
showing the letter dated May 7, 1981, * 


to the Chief Justice of India. That is 
poor solace because the lettes since dis- 
closure had become public property, the 
media_ having published the same. Buf. 


_the learned Attorney General informed 


us that the Government of India was 
hot prepared to reconsider the. decision, 


l Apart from the judiciary: and the public, ` 


Government of India must be equally 
sénsitive -and considerate about. maim- 


taining -both the dignity and indepen= 
It would add tothe. 


stature. of the Government -of India and 
rejéct unsubstantiated criticism. that un-.- 
warranted attacks are made on the 


‘judiciary by. the: executive if the letter 
‘dated 7th May- 1981 


is shown to the 
Chief a ustice of India and -his comments _ 


- are. „invited: and ‘then. a decision:is taken 
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. whether or not to. reappoint Shri iat 
as an additional ` J udge, : j i 

` 779. While holding that -there was 
n full, effective and meaningful consulta- 
tion, ahd ‘on this account ‘the petitions 
in this group are liable. to be dismissed, `` 


I suggest that the Government of India — 


may show the letter dated. May 7, 1981, 
‘to the Chief Justice of India, request 
him to give comments and after receiv- 


ing the comments, “decide whether Shri > 


Kumar should or should not be appoint-. 
ed as an ‘additional judge of Delhi High 
Court. This is not a direction but mere- 
ly à suggestion for the acceptance of the 
Government if thought fit. — 


780. In the sécond: group of cases the 
. first is writ petition No, 274/81 filed 
by an Advocate practising in the Sup- 
reme Court, Miss’ Lily’ Thomas, implead- 
ing therein the Union of India represent~ 
éd by the Secretary, Ministry ‘of Law as 
the sole respondent and ‘in‘ which the 
only prayer in the last paragraph is that 


this Court may be pleased to give true ` 


interpretation of Artiĉle -222 of the’ Con- 
stitution of India. In the body of thé 
petition it was averred that the President 
of India in exercise of the power con- 
ferred by Article 222 (1) ‘of the- Constitu- 
tion has made an order transferring 
Mr. Justice M. M, Ismail, the’ then Chief 
Justice of the Madras High Court as 
Chief Justice, Kerala’ High’ Court, The 


question ‘posed was whether the powers ` 


to transfer a Judge of a High Court con- 
ferred on the President under Article 222 
can be used ` 
puisne judges of the High Court to be 
considered for the post of Chief Justice - 
of ‘the High’ Court. ‘wherein a vacancy 
may have occurred. ` It was ayerred that 
-on the elevation of Mr. V. Balakrishna 
Eradi, the then Chief Justice of Kerala 
High Court’ to the Bench of the Sup- 
-réme Court of India, the ‘office of Chief 
Justice, “Kerala ` High Court has been 
rendered ` vacant and other considerations 
being equal, the next’ seniormost , puisne 
judge who should legitimately ` occupy 
the same office is Mr. Justice Subrama- 
nia Poti or’ any other judge of the Kerala 
High Court. ` It was contended that the 
éxpression wudge’ in Article 222 does 
not comprehend Chief J ustice and, there= | 
fore, the transfer of: Chief J ustice: M.. M. 


Ismajl as ‘Chief Justice of Kerala- High’ | 
`“ Court’ is ex’ facie. | 


illegal. ‘It’ was’ also 
‘ eOnterided. ~ that: this: power -to - transfer 


- SCP) Guptà and others .v: Union’ of India. ànd others - 


to defeat the right of 3 
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“was' tobe exercised in. public .. interest 
and ‘the power has not. been © conferred 
--for-the purpose of providing the execu- 
tive’ with:a weapon to punish a judge - 
“who. dees not toe its line and that ex- 
‘ereise of-such power would ‘be: subversive 
> of the independence’ of judiciary. An 
application: for adding parties was made 
“in. which 9 other persons’ were sought 
‘fo be impleadéd: as: respondents, one of 
‘them being: Shri K. B,-N. Singh, Chief 
Justice of Patna High Court who was 
“under an order of transfer as Chief Jus- 
tice Madras High Court. There was also 
-q prayer ‘for urging additional grounds 
and the whole of-the prayer clause was 
amended and by the amended clause a 
- declaration’ was -sought that Article -222 
of the Constitution’ ‘is illegal and uncon- 
‘stitutional. A further declaration was 
` sought that the transfer of Chief Justice 
M. M.:Ismail’ and Chief Justice K, B. N. 
Singh as Chief Justice of Madras . and 
‘Kerala respectively being -not in .public 
interest ' and also because Article .-222 
does not confer any power to transfer 
a Chief Justice, ig unconstitutional. By 
an order made by this court on February 
4, 1981, from amongst those sought to. 
_ be. arrayed as. respondents, the prayer 
to join, Mr. M. M. Ismail and. Mr. K. B. 
N.. Singh ‘alone was granted and in re- 
spect of others the application was re- 
jected. Rule was issued after recording 
a statement that the netitioner will noi 
préss ground No. -5 ' challenging the con- 
stitutional validity ` ‘of Article 222 of the 
Constitution. | 
781. ‘One Shri D. N. Pandey, Advo- 
‘gate’ filed C. W., J. C. Ño: 2224/81 in: the 
| High Court of Patna ` impleading _ the 
-Ohión of India, ‘Chief Justice of ‘India, 
Shri K. -B. N. Singh, Chief Justice of 
Patna ` High Court, Registrar of Patna 
' High ‘Court as ‘respondents, praying . for 
an appropriate writ or order ` directing 
the ‘respondents to forbear from giving 
_@ffect’ to the order. of the President dated 
"Ja anuary. 19, 1981, transferring Shri K. 
'B. N. ‘Singh; Chiéf Justice of Patna 
‘High’ Court’ as Ġhief . Justice, Madras 
- High Court with effect from the date he 
" assumed charge of his office.. By an 
order. made : by a Bench of. the Patna 
' High |. Court, | on. . Thakur Rampati 
Sinha, ‘President, Bihar State Socialist, 
"Lawyers: -Association, “was: permitted to 
“be added — as . ‘petitioner Ñ 0.. 2. ` Various. 
contentions have. ‘Been raised in this peti- 
- tion and they ‘will ‘be dealt with at the 
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appropriate place. By an order made 
by this Court the petition stood transfer- 
red to this Court and numbered as Tran- 
sferred Case No, 24/81, After the peti- 
tion was transferred to this Court, Shri 
K. B. N. Singh applied for transposing 
him from the array of respondents as 
petitioner and the same having been 
granted, Shri K. B. N. Singh is now 
petitioner No, 3, in this case and he is 
represented by counsel Dr. L. M. Sin- 
ghvi, In this petition Shri K. B.-N. 
Singh has. filed a short affidavit on Sep- 
tember 7, 1981, followed by a detailed 
affidavit on “September 16, 1981. Shri 
K. C. Kankan, Deputy Secretary, De- 
partment of Justice, Ministry of Law, 
Justice and Company Affairs, filed the 
counter-affidavit on September 24, 1981. 
Shri K. B. N. Singh filed a rejoinder 
affidavit on September 28, 1981. The 
Chief Justice of India filed his counter- 
affidavit on September 29, 1981, to which 
a rejoinder affidavit was filed’ by Shri 
K. B. N. Singh on October 16, 1981. A 
rejoinder affidavit 
Thakur Rampati Sinha on behalf of 
petitioners 1 and 2 on October 16. 1981. 


782. One P. ‘Subramaniam filed Writ s 


Petition No. 553 of 1981 in the Madras 
High Court challenging the constitutio- 
nal validity of Notification dated Jan- 
“uary 19, 1981, by which Shri M. M. 
Ismail, Chief Justice, Madras High Court 
was transferred as Chief Justice, Kerala 
High Court. In this petition Union of 
India represented by the Secretary, Mi- 
nistry of Law, Justice and -Company 
Affairs was impleaded as the sole re- 
spondent. Union of India. moved this 
Court under Article 139A (1) requesting 
the Court to withdraw to itself the 
aforementioned Writ Petition pending 
in the Madras High Court on the 
ground that petitions raising identical 
questions have already been transferred 
to this Court. This Court having grant- 
ed the request, the writ. petition stood 
transferred -to this Court and numbered 
as Transferred Case No. 6/81. 


783. One A. Rajappa. an Advocate of 
Madras, filed Writ Petition No, 390/81 ‘in 
the Madras High Court questioning the 
constitutional validity .of ‘the Noti- 
fication transferring Chief Justice Ismail 
to Kerala High Court, inter alta, con- 
tending that Article 222 does not com- 
prehend power to transfer a Chief Jus- 
tice. -In this petition he impleaded the 


S. P. Gupta and others v. Union of India and others 


was also filed by 


A. LR. 


Union of India, Registrar of the Madras 
High Court, Registrar of the Kerala 
High Court and Registrar of the Patna 
High Court as respondents. An appli- 
cation to transfer this petition to this 
Court under Article 139A was moved. 
This Court accepted the transfer applica- 
tion by its order dated February 3, 1981, 
and accordingly the case stood transfer- 
red to this Court and numbered as trans= 


ferred Case No. 2/81. 


784. One Ripudaman Prasad Sinha 
had filed C, W, J. C. No, 312/81 in the 
Patna High Court for a writ of quo 
warranto seeking information as to how 
after the Notification dated January -19, 
1981, transferring Shri K. B. N, Singh, 
Chief Justice, Patna High Court as Chief 
Justice, Madras High Court, he continu- 
ed to accupy the office of Chief Justice, 
Patna High Court. This petition came 
up for admission before a Bench of the 
Patna High Court. At the oral hearing 
a question was posed to the petitioner 
why he had not produced the presiden- 
tial notification and on this short ground 
the writ petition was rejected. An ora: 
prayer for a certificate to appeal to the 
Supreme Court was also rejected. 
Hence he filed Special Leave Petition 
(Civil) No. 1509 of 1981. He has im- 
pleaded Shri K. B. N. Singh, Union of 
Indig and the Chieg Justice of India as 
respondents, 


735, Mr. K.C. Kankan filed his coun- 
ter affidavit in Transferred Case No. 24/ 
$1, inter alia, contending that the fact 
that the mother of Shri K. B. N. Singh is 
aged about 85 years and is ailing and 
bed-ridden for last two years was pre 
sent fo the mind of the Chief Justice 
of India. The Chief Justice of India cam 
certainly be presumed to have know 
ledge not only about this fact but the - 
other fact that Tamil language is freely 
used in Tamiy Nadu and Shri K. B. N. 
Singh is not conversant with it, It is 
stated that Shri K. B. N. Singh had an 
effective opportunity to represent. his 
case before the Chief Justice of India. 
Then it is further averred that Chief 
Justice of Indig had visited Patna as 
mentioned by Shri K. B. N. Singh him- 


self Tt is further stated that the Chief 3 


Justice of India while making recom- 
mendations for transfers pointed out 
that he had met several lawyers and 
judges of the eoncerned High Courts 
and expressed the view that on the basis 
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of data which he collected and which he 
had considered with greatest objectivity, 
Shri K. B. N. Singh should be transfer- 
red. Tt is not disputed that for misbe- 
haviour as adumbrated in Article 124, 
transfer is not the remedy and that 
transfer can only be ordered in public 
interest without regard to any com- 
plaint of misbehaviour. Denying the 
averment of Shri K. B. N. Singh that 
transfer was based on considerations 
which are not genuine and germane, it 
was stated that Shri Singh has given no 
basis for his averment that the transfer 
order is likely to have heen made be- 
cause either the Hon’ble Chief Justice of 
India or the President of India or both 
of them have been misled by interested 
parties. It was asserted that considera- 
tions relevant to transfer were taken 
into account by the Chief Justice of 
India as also by the President of India. 
The request of Shri K. B. N. Singh for 
disclosure of documents bearing upon his 
transfer was resisted by Shri T. N. 
Chaturvedi. Secretary Department of 
Justice, Ministry of Law, Justice and 
Company Affairs, claiming privilege 
against disclosure of documents. 


786. Transferred Case No, 24/81 aris- 


‘ing from the writ petition filed by Shri 


D. N. Pandey in which Mr. K. B. N. 
Singh at his request was transposed as 


petitioner No. 3, was heard as the main, 


case and other petitioners and their 
learned counsel were permitted to inter- 


- yene at the hearing of this case, 


787. Dr. L. M. Singhvi who ied, ably 


supported by Shri H. M. Seervai and ` 


Shri Soli Sorabjee, put in the forefront 
the contention that the power to transfer 
a judge of the High Court is an extra- 
ordinary power vested in the President, 
the highest executive in the country, 
which has to be exercised according to 
the advice of the council] of ministers, 
if not properly controlled and adequate 
safeguards provided, would render in- 
dependence of judiciary a myth. Keep- 
ing aside, therefore, the facts of the case, 
it would be advantageous at this stage 
to find out the purpose for which such 
power is conferred on the President 
under Article 222, the circumstances in 
which the power can be exercised high- 
lighting the constraint or limitations 
On the exercise of power which would 
be safeguards against arbitrary exercise 
of power, 
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788. To repeat, on the question of 
construction of Art. 222 we are not 
breaking a fresh ground. It was the 
subject-matter of a very intelligent and 
enlightened debate in the Gujarat High 
Court wherein Mr. S. H, Sheth, a judge 
of the Gujarat High Court challenged his 
transfer to Andhra Pradesh High Court. 
This debate continued unabated in the 
appeal against the decision of a special 
bench of the Gujarat High Court to 
this Court. Barring some additiona] sub- 
missions the arguments covered the 
familiar ground, I say familiar because 
I had the privilege of hearing arguments 
at the time of admission of the Special 
Civil Application filed by Mr. S. H. 
Sheth in the Gujarat High Court and 
also when the petition was finally heard. 
The appeal against the decision of the 
Gujarat High Court quashing the order 
of transfer of Mr. S. H. Sheth and issu- 
ing a mandamus to the Union of India 
directing it to forbear from giving effect 
to the transfer order was heard by a 
Constitution Bench of this Court presided 
over by Shri Y. V, Chandrachud, who, 
as the quirk of fate shows, in his capa- 
‘city as Chief Justice now is one of the 
respondents in this group of cases. As 
we are to a considerable extent on a 
familiar ground, in order to avoid mere 
repeat performance, if would be con- 
ducive to proper adjudication of issues 
raised, to recall what has been the view 
of the Constitution Bench of this Court 
in Mr. Sheth’s case (AIR 1977 SC 2328), 
After briefly referring to the position 
thus established, I would refer to addi- 
tional contentions and also a fervent 
appeal for accepting the minority view 
in Mr. Sheth’s case because very per- 
suasively it was argued that this larger 
Bench must re-examine the issue in its 
entirety. The emotional appeal was 
founded on the submission that since the 
decision in Mr. Sheth’s case disturbing 
trends have appeared in the Indian 
polity and even though once thwarted, a 
Claim to naked and arbitrary exercise of 
power for transfer having been made 
on behalf of the Union of India and it 
being further shown that the safeguard 
which appealed to the majority view in 
Mr. Sheth’s case having been found to 
be of slender strength, the Court should 
further insulate the judiciary from con- 
tinuing threats emanating from power- 
ful executive quarters, 


- |place. 
abuse of power would not permit denial.. 


‘total and absolute insulation from any - 


t 
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`` 789.. In constitutional. -interpretation - 
while value - system ` may. have. a. fair ` 


sprinkling, emotions, sentiments, un- 
founded suspicions, wild: apprehensiens. 
and imaginary threats have -nọ 
Equally, a possible chance of 
will 


of power if it is conferred. We 


have to be all the more circumspect, .im-. 


bued with wisdom and restraints because 


' let it not be said by the posterity that 


the judges interpreting the. judiciary. 


provisions in the Constitution have re-. 


written the Constitution for their own. 


quarter so that an otherwise irremove- 


able elitist institution may become 80, 


entrenched as to be impervious to the: 
realities of the situation, We wish to 
steer clear of what Professor Friedmann. 
stated, 
vience to Government and the charybdis 
of remoteness from constantly changing. 
social pressures and economic needs (see 
Law in a Changing Society by W. Fried- 
mann), fin. ' 
790. Let us then frst 
what has been the majority view in Mr. 
Sheth’s case (AIR 1977 SC’ 2328). l 


791. Mr. S. H. Sheth, a judge of the 
Gujarat High Court was transferred as 
per the Presidential Notification 
May 7, 1976 as Judge of the High Court 
of -Andhra Pradesh. Mr. Sheth ` chal- 
lenged the order of transfer in a peti- 
tion that he filed in Gujarat High Couri 
on June 16, 1976, in which he implead- 
ed Union of India 
Justice of India as respondents. This 
petition was heard by a’ special Bench’ 
of Gujarat High Court which’ by ‘a un 
animous order dated November 4, 1976, 
voided the order of transfer. An appeal. 
by certificate was preferred by the 
Union of India to this Court which was’ 


heard by a Constitution Berch of this — 


Court. - .. | l 

792. Let me recapitulate the con- 
tentions canvassed on behalf. of Mr. S. 
H. Sheth in his petition questioning the 


- yalidity of the order made under. Arti- 


i 
T a OL" HE 


cle 222 (1) by which he was transferred. 
from the office of the judge of the. High 
Court of Gujarat to the office of the 
judge of. High Court of: Andhra ‘Pradesh: 
The constitutional validity of the order 
of transfer was challenged on the fol- 
lowing grounds : 


a 
- ` 


(i) The order was passed without his 


a arr cant ig miigt he mneeessan 


S. P. Gupta -and--others .v..: Union. of: India and. “others: > > 


between the: scylla of subser- . 


recapitulate _ 


dated’ . 


and the then Chief 


un- ` 


rily.. implied in. Article 222° (1). of .the 
Constitution and, therefore, the transfer 


' of a judge. fron; one High Court. to an- 


other High Court without ‘his. consent 
is unconstitutional: — . ns 

(ii). The order was passed in breach 
of the assurance given on behalf of the 
Government of India by then Law 
Minister ‘Shri A.. K. Sen who, while 
moving the . Constitution . (Fifteenth 
Amendment) Act, 1963, said in the Lok 
Sabha that. "so far as High Court Judges 


are . concerned. they. should not be 
transferred except by consent.” Mr, | 
Sheth. having accepted judgeship = of 


Gujarat, High Court on April 23, 1969, 
On the faith of the: Law Minister’s as- 
surance, -the Government of India was 
bound by that assurance on the doc- 
trine of promissory estoppel: 

Gii ‘The order of: transfer - militated 
against public interest. The power con- 
ferred’ by Article 222 (1) was condition- 
ed by- the exigencies and . requirements 
of public interest and since his transfer 
was not shown to have: been made 
public interest -it was. ultra vires; and 

(iv) The order was passed - without | 
effective consultation with the Chief Jus- 


tice of India, ‘Consultation’ in Article. 


222 (1), means ‘effective consultaticn’ 
and since the _ pre-condition of Article 
222 (1) that no transfer can be made 
without such consultation was not’ ful- 
filed, the order was bad and of no 
effect, ..., | . 


Though the Full Bench of the Guj arat 
High Court- by a unanimous order 
struck down the order of transfer they 
arrived at this conclusion by different 
processes: of reasoning. One judge took 
the: view that in not consulting or in- 
forming Mr., Sheth of even the proposal - 
of transfer, it being an administrative 
executive action in--violation of the prin- 
ciples of natural justice and hence the 


eos” 


order was bad: ‘The second judge took . 


the: view that- the order was unconstitu- 


tional beeause-it- was passed without Mr. - 


Sheth's. consent and secondly because » it 
was -passed for a collateral purpose, The 
third judge took the view that the mass 
transfers of 16 judges which were effect- 
ted with one-stroke though: each judge 
may: have had .peculiar. personal -difficul=- 


‘ties to contend with and . considering. 
that the.. Union. of India.. had.: failed to. 


disclose the: nature and .content’.of: the: 


consultation with. the Chief Justice. of 


-A.L R.. 


ino. 
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India, thè consultation was not mean= 
ingful.and ‘that the pre-condition ‘for ex- 
ercise of power in Art.’ 222 (1) was not 
satisfied and, therefore, the . order was 
void. AJ] the three judges: unanimously 
rejected the challenge to the order of 
transfer on the ground of promissory 
estoppel. | | l 


793. In the appeal preferred by- the 


Union of India only two contentions 
were examined by the Constitution 
Bench of this Court; They were: (i) 


the independence of judiciary being the 
basic. and fundamental feature of the 
Constitution, power of non-consensual 


transfer to be exercised by the executive, . 


. a litigant before the judge in large num- 
ber of cases, would be subversive ofthe 


independence of judiciary and, therefore 


. the Court must read m Art. 222 (1) 
that the power to transfer. can only,.be 


exercised with consent of the judge pro-, 
posed to be transferred; and (ii) that—the _ 


power to transfer. High Court judge 
having been conferred on the President 
it can only be.exercised in publie- im- 


terest and that before exercise- of Such. - 


power there must be full, effective’ and. 
meaningful consultation between the 
President and the Chief Justice of India. 
Under the second: submission, the scope 


and content of the consultation necessary ` 


to satisfy the stringent requirements of 


Art. 222 have been fully thrashed out, 


794," The leading judgrnent ‘of majo- ` 


rity view by Chandrachud, J. after ře- 
ferring to. various articles.of the Con- 
stitution held that the provisions 
out in the judgment 
aimed at insulating the High Court judi- 
ciary and eyen -officers and servants: of 
the Court. from the influence of. the 
executive, The -observation of Krishna 
Iyer, J. in Shamsher Singh’s case (AIR 
1974 SC 2192) that fearless justice is a 
prominent creed of. our Constitution and 
the independence of judiciary is the 
fighting faith of our founding document,- 
was affirmed: It was- also held. that 
power to transfer the High. Court Judge 
is conferred by the Constitution in- pub- 
lic- interest and not for the purpose. of 
Providing the executive with a weapon 
: to pumish-a Judge who: does not toe its 
line or who: for some ‘reason or: other. 
has . fallen from its.: grace. Thirdly, it- 


was held that the two-fold ‘imitation on:. 


the: power of the: President to ‘transfer. 


a High Court Judge, namely, ..thag-;-it,. 


S-P, Gupta and- others“ v:; Union“of India ard- others: 


. provide- 


set: 
. indisputably . are’ 
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can be exercised ip public interest and - 
that: it: can Only- be exercised after full, 
effective’ and’ meaningful - consultation 
with -ethe Chief Justice of India ' would 
sufficient safeguards against 
arbitrary exercise of power and accord- 
ingly. the contention that in order to in- 
Sulate the judiciary from executive in- 
terference the Court. should read into ~ 
Art, 222 the words ‘with his consent 
was: rejected, What constitutes mean- 
ingful,: effective, full and substantial 
consultation has been suecinctly set out 
in a paragraph at p. 453 (of 1978-1 
SCR):. (at p. 2347 of AIR 1977 SC) 
which has -been extracted hereinhe- 
fore. Briefly to recapitulate in the pre- 
sent context, the President must make re- 
levant data available to the Chief Jus- 
tice of- India on the basis of which he 
can offer to the President the benefit 
of his considered : opinion. If the facts 
necessary to arrive at ‘a proper conclu- 
Sion are not made available ‘to the 
Chief Justice of India, he must ask for 
them- because in casting on the’ Presi- 
dent the obligation to consult the Chief 
Justice ‘of India, the constitution at the 
same time must. be taken to have imposed 
a duty on the Chief , Justice of India 
to express his opinion on nothing less 
than a full consideration of the matter 
on which he is entitled to be consulted. 
The fulfilment by the President of his 
constitutional obligation to place full 
facts before the Chief Justice of India 
and the performance by. the latter of 
the duty to elicit facts which are neces- 
sary. to arrive at a proper conclusion 
are parts of the same process and are 
complementary to each other. The 
faithful observance of these may well 
earn a handsome dividend useful to the 
administration of Justice’ Consultation 
within the meaning of Art. 222 (1), 
therefore, means full and effective, not 
formal or unproductive consultation. 
Concluding on this point, it was obser- 
ved as under :— . 


“Article 222 (1). postulates fair play 
and contains built-in safeguards in the 
interests of reasonableness, In the first 
place, the-power. to transfer a High 
Court Judge can be exercised in public 
interest only.. Secondly, .the President 
is ‘under an obligation to consult the 
Chief Justice of India which means and 
requires.that all the relevant facts must 
be placed .hefore. the. chief 
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Thirdly, the Chief Justice owes a cor- 
responding duty, both to the President 
and to the Judge who is proposed to he 
transferred, that he shall consider every 
relevant fact before hetenders his opin- 
ion to the President. Inthe discharge of 
this constitutional obligation the Chief 
Justice would be within ‘his rights, and 
indeed itis hisduty whenever necessary, 
fo elicit and ascertain further facts 
either directly from the Judge concern- 
€d or from other reliable. sources, The 
€xecutive cannot and ought not to est- 
ablish rapport with the Judges which is 
the function and privilge of the Chief 
Justice, In substance and‘ effect, there- 
fore, the Judge concerned cannot have 
reason to complain of arbitrariness or 
unfair play, if the due procedure is fol- 
lowed (at p. 456) (of 1978-1 SCR): (at 
pP. 2349 of AIR 1977 SC). 


795. Krishna Iyer, J, speaking for 
himself and S. Murtaza Fazal Ali, J., 
while concurring with this view, ob- 
served that the President must com- 
municate to the Chief Justice all the 
material he has and the course he pro- 
poses, The Chief Justice in turn must 
collect necessary information through 
responsible channels or directly, acqua- 
int himself with the requisite data, 
deliberate on the information .he.. posses- 


sès and proceed in the interests of the ` 


administration of justice to give. the 
President such counse] of action as he 
thinks will further the public interest, 
especially the cause of the Justice sys- 
tem (at p. 496). (of 1978-1 SCR): (at 
p. 2380 of AIR 1977 SC). At another 
Place it was observed as under :— 


“Before giving his opinion the Chief 
` Justice of India would naturally take 
into consideration all relevant factors 
and may informally ascertain from the 
Judge concerned if he has any real per- 
sonal difficulty or any humanitarian’ 
ground on which his transfer may not 
be directed, Such grounds may be of a 
wide range including his health or ex- 
treme family factors. It is not necessary 
‘for the Chief Justice to issue formal 
notice to the Judge concerned but it is 
sufficient — although it is not obliga- 
tory — if he ascertains these. facts 
either from the Chief Justice of the 
High Court or from his own colleagues 
Op though any other means. which the 


Chief - Justice thinks safe, fair 
and. reasonable. Where a pro 
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posal of transfer of a Judge 
is made the Government must forward 
every possible material to the Chief 
Justice so that he is in a position’ to 
Sive an effective opinion, Secondly, al- 
though the opinion of the Chief Justice 
of India may not be binding on the 
Government it is entitled to great 
weight and is normally to be accepted 
by the Government because the power 
under Art, 222 cannot þe exercised 
whimsically or arbitrarily.” (at pp. 501, 
502) (of SCR): (at p. 2384 of AIR). 


796. The majority view is that it is 
not possible to read words ‘with his 
consent’ in Art. 222 and non-reading of 
these words would not jeopardise in- 
dependence of judiciary otherwise 
guaranteed by the Constitution. It was 
held that a non-consensual] 
within the purview of Article 229. 


797. On the question of policy trans- 
fers which loomed large in the present 
case, Chandrachud, J. observed that 
Whether it is necessary to transfer 
Judges from one High Court to another 
in the interest of national integration is 
a moot point, but that is a policy: mat- 
ter with which Courts are not concern- 
ed directly (see p. 450) (of SCR): (at 
p. 2344 of AIR 1977 :SC). At another 
Place he held that policy transfers on a 
wholesale. basis which leaves no scope 
for considering the facts of each parti- 
cular case and which are influenced by 
one-sided governmental considerations 
are outside the contemplation of our 
Constitution (p. 454) (of SCR): (at 
p. 2347 of AIR). Krishna Iyer, J. in this 
context expressed himself in a forceful 
way when he said that: ‘to promote the 
community’s - concern for: impeccable 
litigative Justice, policy oriented trans- 
fer of Judges after compliance with 
constitutionally spelt out protocols may 


not be ruled out’ (see p. 501) (of SCR):: 


(at p. 2383 of AIR). Untwalia, J. after 
attempting to spell out specific public 
interest to subserve which a transfer of 
a High Court Judge can be ordered, 
ultimately concluded that these are mat- 
ters of policy decision entirely within 
the realm of the Governmental power’ 
~(p. 507) (of SCR): (at p. 2387 of: ATR). 
The minority view of Bhagwati, J.. and 
Untwalia, J. held that non-consensual 
transfer is outside the purview of Arti- 
cle 222 but both of them reached the 
conclusion by a different process of 
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reasoning. Bhagwati, J held that having 
examined various provisions of the 
Constitution unerringly pointing to- 
wards assuring independence of judi- 
ciary from executive pressure, to fur- 
ther fortify and insulate it, the Court 
should give to the.expression ‘transfer’ 
in Art, 222 a limited meaning that it 
only comprehends consensual] transfer 
and compulsive transfer is not within 
the purview of the Article, Untwalia J. 
held that ‘there may be necessity and 
justification on the ground of public 
interest or policy for the transfer of 
Judges from one High Court to another, 
although it may be few and far be- 
tween or even punitive in character, 
but to do so without the consent of the 
Judge concerned will bring about de- 
yastating results and cause damage to 
the tower of judiciary and erosion in its 
independence,’ He was, therefore, of the 
view that an additional safeguard is 
necessary to insulate the judiciary and 
he found that safeguard by holding that 
a Judge cannot be transferred under 
Art, 222 without his consent, Bhawati, J. 
agreed with Krishna Iyer, J. on the 
scope and content of consultation and 
Untwalia, J. agreed with Chandra- 
chud, J. on the scope and content of 
consultation under Art, 222, Scope and 
ambit of consultation under Art. 222 (1) 
has been dealt with in the earlier part 
of this judgment and it is unnecessary 
to repeat it here, 

798. The obligation to consult may 
arise in different contexts and in differ- 
ent circumstances and situations and 
for different purposes, Duty or obliga- 
tion to consult inheres full, effective 
and meaningful consultation, The situa- 


tion and context and purpose of con- 


sultation would define parameters of 
consultation, Within the parameters all 
relevant considerations on which con- 
sultation to be effective must be focus- 
sed, must be precisely laid down, It 
was admitted on all hands that transfer 
is likely to cause hardship and inflict 
injury- both private and to some extent 
public, In Shamsher Singh’s ‘case: (AIR 


1974. SC 2192) it is in terms- 
stated - that sometimes transfer is 
more harmful than positive punish- 


ment, Before the Judge is made to suf- 
fer hardship or he is required to suffer 
injury, certain relevant questions have 
to be examined and answered-so that 
even a remote chance of transfer by 
way of punishment may be scrupulously 
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avoided and a firm decision is reached 
that it is for achieving an avowed pub- 
lic interest, In the context of transfer 
of a Judge from one High Court to an- 
other High Court, the questions which 
must engage the attention of the con- 
cerned authorities may be briefly en- 
umerated, They are: (i) why this parti- 
cular Judge is selected for transfer: (ii) 
what would be the personal difficulties 
faced by him in the event transfer is 
ordered, such as whether his wife is 
gainfully employed, whether his child- 
ren are taking education or are gain- 
fully employed, whether the old parents 
dependent on him would be seriously 
inconvenienced, whether he is being 
pushed out from a station which is con- 
sidered good to a station not so good, 
whether it is likely to attach any stigma, 
whether he would have to maintain two 
establishments, and finally; (iii) whe- 
ther the public interest for which he is 
required to be transferred would far 
outweigh his inconveniences, difficulties 
and even a possible stigma, Selective 
transfers generally give rise to canards 
because ordinarily High Court Judges 
are not transferred and as late as 1963 
the then Law Minister Mr. A, K. Sen 
assured the Parliament that a High 
Court Judge should not be transferred 
except by consent and this policy is de- 
parted from. Once one or the other 
Judge is specifically selected for trans- 
fer, even if it is proclaimed to be ir 
public interest, such aS a senior, ex- 
perienced ‘and competent Judge is re= 
quired for other High Court this hardly 
satisfies anyone and the Judge really 
suffers character assassination, It B&B, 
therefore, absolutely necessary that all 
these aspects and many more that ean 
be enumerated, must be specifically and 
individually examined, discussed, de- 
liberated upon and finally a decision 
must be reached that the public interest 
for which transfer is proposed would 
be served by the transfer, Specific pub- 
lic interest must not be left to guess 
work but must be precisely stated and 
must be such that it would far outweigh 


the personal difficulties, inconvenience 
and the possible stigma. 
799.. Principal] contention canvassed 


in the High Court and in this Court in 
Mr. 'Sheth’s case (AIR 1977 SC 2328) 
was that non-consensua] transfer is out 
side the purview of Art. 222. This con- 
tention would have stood concluded by 


496 S.C... - 


the majority. -decision of: the Constitu- 


tion Bench but as the- matter is before 


a larger.Bench,. Mr.. Seervai -made -a 


valliant. effort. to. persuade us-‘to hold 


that in view of the recerit.. 
trends surfacing, in .the 


disturbing 
..Indian polity, 


Such as continuous denigration .of judi- - 


ciary and experience proving the safe- 
guards spelt out in Mr. -.Sheth’s -case 
against the abuse of transfer power, 
broken reed, coupled with the claim for 


naked and arbitrary power,..the time. 
‘has come to consider. the majority view ` 


in Mr. Sheth’s case by. further buttress- 
ing independence, of. judiciary and com- 
pletely insulating: it against compulsive 
transfers by accepting the minority 


view in Mr. Sheth’s case, that a non-" 


consensual transfer is: beyond the ' pur- 


view of Art. 222. In support of this ‘sub- - 


mission Mr. Seervai drew .attention to 
some observations in the ‘judgment: of 
Chandrachud, J. and Iyer, J. which: ac- 
cording to him are factually 


_ sumption would render the majority. 
view: not sustainable. I remain uncon- 
vinced, In my. - detailed 


in the Gujarat High Court .I have given 
long and. elaborate reasons for -rejecting 
the contention. that non-consensual trans- 
fers are not within.the purview of Arti- 


cle 222. I- would not reiterate them be- 


cause I umreservedly accept. the majo- 
rity view of this Court in Mr. Sheth’s 
case. (1978) 1 SCR 423: (AIR: 1977 SC 
2328) as correct..I would however, brief- 


ly deal with some.of'the submissions of l 


Mr, Seervai | in ‘this banali 


- 800. The first. error in. ie majority 
judgment which, it wds contended, 
would necessitate reconsideration of the 
majority view that it.is not; necessary 
to read. the words ‘with his..consent’ in’ 
‘Art. 292 (1), was that-the majority view 
proceeds ‘on the 


did not. contain any. provision -for trans- 
fer. of :a High Court--J 'udge. Chandra- 
chud, J. has observed: that- the. -Govern- 
ment of India -Act (1935) did “not” con- 
tain any provision for the transfer of a 
Judge, That is why it provided that the 


‘office of a Judge shall be vacated either | 


on the Judge. being © appointed ‘to bea 
Judge of the ` ‘Fedéral Court ‘or an’ being 


appointed . as. a, Judge - of. another. High- ; 


‘Court (p. 448) (of SCR): (at p.: 2342 9f: 
AIR). Krishna Iyer, J., wħo ` ‘concurs 


‘S: P. Gupta and: others-v:: Union: :ofTidia~ and:.others = 


_Judge was. expressly 
` (p. 473) (of SCR): 


- Incorrect * 
and a decision based on such incorrectas- 


“appear that. the 


‘tion of High Courts, 
erroneous assumption’ 


that the Government of India Act, 1935, - High: Court. shall be -. 


text ‘observed: that’ tit has already heen 
pointed: out above that the Government ` 
of. India. Act--did not contain any provi- 
sion- for transfer which was - effectiiated 
by. appointing a Judge of one High 
Court: to be a Judge of- another High 
Court’: (p. 493) (of SCR): (at p. 2377. of 
AIR), In: this connection it may as: well’ 
be pointed’ out that in the minority 
judgment; Bhagwati, J. who: accepted 
the. contention that- Article 229 (1) com- 
prehends. only consensual . transfer’ has 
also’ observed ‘that ' there was no 


Specific: provision in ‘the Act (Govern- .- 
. ment of India Act, 


` 1935) 
power to transfer a High Court Judge. 
The powér to transfer a High Court 
: conferred for the 
first time under the Constitution ..... ar 
{at p.” 2362 of AIR). 
Therefore, the assumption that the Gov- 


ernment of India Act, 1935. did not con- | 


tain’ a- provision for. transfer which on: 
further examination turns out to be 


accepting this 


position ‘that there -was no such -provi-~ ; 


A.L R: 


with> the- majority view has in- this. con- ` 


conferring. - 


{ 


? 


‘erroneous. did- not materially affect the ` 
' outcome because. -while 
judgment in - 
Mr. Sheth’s case ( (1976)17 Guj LR 1017) 


sion, the. majority -reached the conclu- .” 


- sion that Art. 222 (1)-does not. cater to 


only consensual,’ and that non-consen- 


-sual transfer is within the purview of 
- Art, 
exactly: opposite conclusion relying on 
_ therefore, ~ 


992 (1).-The minority. reached: an. 


this. very: aspect. It would, 
assumption is not so 


materiaj as- to necessitate reconsidera~ 


tion of the majority view. Even ‘other- - 


wise let me see whether presence or ab- 
sence of the provision to . transfer. a 
Judge in the Government of India’ Act, 
1935, has any .bearing on the question | 
of construction of Art. 222 (1). Mga 


80%. See, 220 of the Gecctnsent of 
India Act,’ 1935, provided’ for constitu- 
. Sub-sec) (2). of 
Sec. -220 -provided that ‘every Judge of a: 
appointed by: his: 
Majesty. by - warrant under, the Royal 


- Sign- Manual, and shal] . hold office until - 


he’.<attains © the age of sixty. years’: 
There -is::a proviso to this sub-section. ° 


paragraph- {c} of which states that the 
"office of a' Judge shall þe vacated by ‘his 
being ‘appointed by -His Majesty to be’a A. 
-Judge of- the- Federal] Court- or of anr , 
-other High: Gourt, It was. assumed, dur-~,;:. 


ing the course- of - arguments in . Mr; 
‘Sheth’s case: before -this Court- that. para- 
-graph (c): of- the--proviso: to: Sec. 220: (2) 


X 


x 
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formed part of the Government of India 
Act, 1935, as originally enacted, On in- 
vestigation that does not appear to ‘be 
correct, It is now pointed out that 
paragraph (c) of the proviso to sub-sec- 
tion (2) of Sec. 220 was introduced by 
Sec, 2.of the India (Miscellaneous Pro- 
visions); Act, 1944. By Sec. 6 of the 1944 
Act retrospective operation was given to 
‘the amendment introduced by Sec. 2 
from the commencement of the Govern- 
‘ment of India Act, 1935, The marginal 
note to Sec. 2 of the 1944 Act reads: 
“Judges to vacate office on transfer.” 
Referring to this provision it was urged 
that the word ‘appointed’ in paragraph 
(c) also comprehends transfer and it 
was spelt out that the office of a Judge 
of the High Court would be vacated not 
only on his appointment as a Judge of 
the Federal] Court but also on his being 
transferred to another High Court. Earl 
of Munster during the debate on the 
provision pointed out that a Judge of a 
: High Court on being appointed to the 
Federal Court or on being trans- 
ferred to another High Court 
would not retain his office of the Judge 
of the High Court from which he was 
transferred, In this context he made 
reference to Sec, 10 of the Supreme 
Court of Judicature Act, 1925, which 
provided that the office of any Judge 
of a High Court shall be vacated on his 
being appointed: as a. Judge of the Court 
of Appeal. Mr, Pethick Lawrence ex- 
plaining the provision pointed out that 
the transfer of a High Court to another 
High Court was implicit in the pro- 
vision itself and that the proposal is 
merely intended to be beyond question 
what was certainly the intention in re- 
‘gard to.it, In this context the provi- 
Sion contained in Sec. 103 of the Govern- 
ment of India Act. 1915-19 was recalled. 
In Sec, 103 provision was made for rank 
and precedence of the High Court Jud- 
ges inter se according to the seniority 
of their appointment unless otherwise 
‘provided in the patents, This provision 
‘was omitted from the Government of 
India Act, 1935, but it was said that it 
makes no difference because a similar 
‘provision existed and continues to exist 
‘in the High Courts Act or the Charter 
Act of 1861.. At this stage it would be 
worthwhile to recall that in the draft 
constitution there was no specific and 
positive provision for transfer of a 
1982 S.C./32 H G—24 
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High Court Judge, Draft Art. 193 (1) 
proviso paragraph (c) had almost bodily 
incorporated paragraph (c) -of sub-sec- 
tion (2) of Sec. 220, Government of 
-India Act, 1935, in that it was provided 
that the office of a Judge shall þe vacat- 
ied -on -his being appointed by the Presi- 
dent to be a Judge-of the Supreme 
Court or of another High Court. And 
recalling the amendment made to Sec- 
tion 220, paragraph (e) of the proviso 
-by the 1944 Act while retaining the 
-word ‘appointed’ jin the body of the 
paragraph, the marginal note set out 
the word ‘transfer’ meaning that the 
expression ‘appointed’ in the context of 
a Judge of a High Court from one High 
Court to another High Court obviously 
comprehends his transfer, However, 
when the drafting committee forwarded 
the revised draft constitution as passed 
by the Constituent Assembly at the se- 
cond -reading, it recommended certain 
amendments and changes, One such am- 
endment was present Art, 222. The Draft- 
ing Committee while forwarding its re- 
port with a draft constitution as re- 
vised by it, stated that it has ‘proposed 
the insertion of Art, 222 to enable the 
President to transfer a. Judge of a High 
Court from one High Court to another. 
The proposed provision of the Constitu- 
tion would not permit of any compen- 
satory allowance being given to Judges 
On such transfer, Power has accordingly 
been reserved to Parliament to deter- 
mine by law the compensatory allow- 
case they are so 
transferred, and, until, Parliament so 
determines, to the President to fix by 
order the quantum of such allowance.’ 
This insertion of Art. 222 was accepted 
‘by the Constituent Assembly- and -simul- 
taneously clause (c) of the proviso to 
Art, 217 (1) was amended to read the 
‘word ‘transfer’ in place. of the word 
‘appointed,’ It thus transpires that there 
was a provision in the Government of 
‘India Act, 1935, since its commencement 
for- transfer of High Court Judges from 
‘one ‘High Court to another High -Court 
and to that.extent the assumption of 
absence of such a provision as stated 
erroneous, What 
is the sequester? If there was power to 
transfera High Court Judge in 1935 Act, 
logically the argument that our. Consti- 
tution has adopted the basie scheme of 


that Act must inevitably lead to the 


- 
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conclusion fhaf the Constitution makers 
wanted such power to be conferred and 
made an explicit provision in Arf, 222, 
Whether on transfer a fresh appoint- 
ment is made so as to necessitate the 
consent of the transferred Judge will 
be presently examined, Bug presence or 


absenca of a power to transfer a Judge. 


in the Government of India Act, 1935, 
would not be decisive of the matter be- 
cause the Constituent Assembly dex 
monstrably expressed its intention fo 
confer power on the President to trans- 
fer a Judge as indicated in Art, 222 (1), 
The statement, therefore, in the fudg- 
ments of Chandrachud, Jn Bhagwati, J. 
and Krishna Iyer, J, in Mr, Sheth’s’ casa 
(AIR 1977 SC 2328) that the Govern~ 
ment of India Act, 1935, did not con- 
tain any provision for transfer of a 
Judge would not in any manner de- 
tract from the binding character of the 
ratio of the majority judgment, nor on 
this account a re-examination becomes 
mecessary, 


802, It was urged thal fransfer of a 
Budge of one High Court to another 
High Court constitutes fresh appoint 
ment and, therefore, if initially a man 
cannot be appointed without his con 
sent because if such a power was fo be 
conferred on any one it would bea 
conscription or we may be thrown back 
to the days of slavery and, therefore, 
if transfer of a Judge of the High 
Court amounts fo a fresh appointment, 
ipso facto it cannot be done without -hbis 
consent, The majority view in Mr 
Sheth’s case has rejected this conten= 
tion and in my opinion for yery cogent 
and‘ valid reasons, Briefly, the reasons 
- for. accepting the majority view may ba 
stated, 


- 803. Submission is that on transfer a 
High Court Judge ceases 16 be a Judge 
of the High Court where he was func- 
tioning and js appointed a Judge of the 
High Court fo which he is transferred 
and, therefore, it is a fresh appointment 
and that if. can only be with hig consent, 
When it was pointed out that the 
framers of the Constitution used the 
words ‘appointment’ and ‘transfer’ in 
Arf, 217 (1) proviso fc, in collocation, 
they must be aware. that the connota- 
tion of the two words are different and 
the word "transfer in itself does not in- 
volve a fresh appointment, it was said 
that tha words fave been used inters 
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changeably and recourse was taken fo 
the definition of ‘actual service’ set out 
in clause (11) to Second Schedule which 
includes joining time on transfer from 
a High Court to the Supreme Court or 
from one High Court to another, It was 
submitted that the word ‘transfer’ if if 
does not inglude appointment is in- 
appropriate when used in the context of 
a transfer from a High Court to the 


Supreme Court because that is ungues- 


fionably an appointment which cannof 
be made without consent of the person 
concerned, Proceeding further it was 
said that it is well recognised that use 
of different words does not necessarily 
produce a change in the meaning (see 
Maxwell's Interpretation of Statutes, 
Lith Edn., pp. 286 289), Reliance was 
placed on State of Bombay v, Heman 
Alreja AIR 1952 Bom 16 which decision 
was referred to with approval in Kes- 
vananda Bharati’s case (1973 Supp] SCR 
1: AIR 1973 SC 1461) by Chandrachud J. 
{at p, 9686), Attention was also invited to 
Edward Mills v, Ajmer, (1955) 1 SCR 
735: (AIR 1955 SC 25) where this Court 
did not find any material difference be- 
tween two . expressions ‘existing law‘ 
and ‘Law in force’, While defining the 
expression ‘actual service’ the word 


“ransfer" is used in the context of physis 


cal movement, that is, Jeaving one place 
and going to another place and the 
time spent in the process, But the ex- 
pression ‘transfer’ is used in Art, 222 
fo mean transfer from one High Court 
fo another High Court, the person so 
transferred continuing to be-a High 
Court Judge with continuity of service 
and there is no break, Undoubtedly the 
oath to which a Judge of the High 
Court must subscribe provided that he 
takes oath as Judge on being appointed 


to a designated High Court and, there- 


fore, on transfer when he goes to an= 
other High Court he has to subscribe 
fo a fresh oath as being appointed to 
that High Court, But in service juris~ 
prudence appointment by transfer is a 
well recognised concept involving con- 
tinuity of office without break. Thus 
fresh oath does not imply that his ap- 
pointment as High Court Judge comes 
to an end, What comes to an end is his 
appointment as a Judge of a particular | 
High Court and no? the holder of the 
constitutional office of High Court Judge 
and Art, 217 (1) provides for appoints 
ment of a High Court Judge and nol 
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Judge of q particular High Court, He 
continues to hold office- even when 
transferred, But when he 
Other High Court he subscribes to an 
oath to be a Judge of that- High Court, 
not that he subscribes to an oath to be 
a Judge, The jurisdiction to function as 
a High Court Judge is not ambivalent 
but the Judge functions as a Judge of 
a particular High Court and enjoys the 


4urisdiction of a High Court judge in 


relation to the High Court to which he 
is thereby attached, - i 


804. Same conclusion inevitably fol» 
lows when viewed from another angle, 
‘Art, 217 (1) prescribes consultation with 
three constitutional functionaries be 
fore appointing a` person as a High 
Court Judge while Art, 222 (1) obliga- 
tes consultation only with Chief Justice 
of India while transferring a Judge 
from one High Court to another High 
Court, If transfer were to mean a fresh 
appointment and yet if can be carried 
out by mere. recourse to Art, 222 (1), 
the only limitation on the power of the 
President while ordering transfer is to 
have consultation with the Chief Jus- 
tice of India, while if the President is 
making an appointment of a High Court 
Judge within the contemplation of Arti= 
ele 217 (1) the President is under a 
constitutional obligation to consult nof 
only the Chief Justice of India but the 
Chief Justice of High. Courf to which 
appointment ‘is being made ‘as also tha 
Governor of the State in which the High 
Court is situated, Mr, Seervai in this 
context urged that the two articles mus? 
be harmoniously construed and to 
achieve the harmonious construction he 
submitted that even though in the case 
of a transfer under Art, 222 (1) the 
Chief Justice of India is not bound to 
consult the Chief Justice of the High 
Court but normally it is his duty fo do 
so as a responsible person and that 
Article 222 (1) does not preclude such 
consultation, One cannot read into an 
article what is not prescribed because 
if consultation is obligatory if cannot bé 
left to the discretion of the Chief Jus- 
fice of India fo consult someone as a 
responsible person. Maybe, that the 


. field of consultation, i, e, the aspects to 


be taken info consideration in the pro- 
cess of consultation for Arf, 217 (I) and 
Art, 222 (1) are different but the differ- 


- ence cannot be wished away by merely 


Suggesting something as qa matter - of 
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prudence, This is inherent evidence sug- 
gesting that transfer of High Court 
Judge does not mean a fresh appoints 
ment, - i 


805. But the mos? insurmountable 
impediment J find in the suggested con- 


‘struction is that the court is not mere- 


ly called upon to construe the word 
‘transfer’ but re-write the Article in the 
name of construction, Is it permissible? 
Should the’ Judges constitute themselves 
a Constituent Assembly? To answer it 
in the affirmative would be a dangerous 
proposition, In fact, in this context the 
caution administered by Mr, Seervai 
himself in his Constitutional] Law of 
India, 2nd Edn,, -Vol Il, while com- 
menting upon the decision of this Court 
in Manohar y, Maruti Rao AIR 1979 SC 
1084 may be profitably. referred fo, He 
says at p, 1878 ‘that no doub? there is 
a limited sense in which in interpret- 


‘ing the law the Judge may make law 


in the sense of adopting one of two or 
more alternatives, if such alternatives 
are open, Or evolving a new principle to 
meet a- new or unusual situation, But it 
is not given fo him fo write his own 
theories, likes and dislikes info the 
Constitution and the Jaw,’ The further 
comment is tha? ‘the personal views of 
a Judge are irrelevant in the matter of 
interpretation of a constitutiona] provi- 
sion,’ A further warning was adminis- 
tered that no scientific theory propound= 
ed in a book can form the basis of a 
judgment, for, it is opinion evidence, 
and such an evidence is admissible on 
condition that the scientific witness 
goes into the box and is cross-eaxmined, 
The serious objection is to the Judge 
writing philosophica} and social thesis, 
Now, interpretation of a constitutional 
provision is both an arf and a scienca 
but while resorting to well-known can= 
ons of construction unwittingly the pet 
theory that the independence of judi- 
tiary is prized so high that in order to 
achieve it if i? becomes a compelling 
necessity the provision of a constitution 
may be re-written, no: canon of con= 
struction permits this fo be done, We 
must always remember that we are call= 
ed upon to construe the Constitution, 
the fundamental Taw of the tand, No 
doubt "a broad and liberal spiri® should 
inspire those whose duty it is to inter- 
pret if, but I do noi imply ‘by this tha? 
they are free to stretch or pervert the 
Tanguaga of fhe enactment in the ins 


‘terest of any 


‘by re-writing the 
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legal or constitutional! 
theory or even for the purpose of sup- 
plying omissions or of correcting sup- 
posed errors, In re: The Central Pro- 
vince and Berar Act, 1938, 1939 FCR 
18 at p. 37: (AIR 1939 FC 1 at p., 4). 
The Constitution-makers clearly envisag~- 
ed a power to . transfer a High Court 


-Judge and conferred it on the Presiden: 


and. howsoever we may disapprove this 
power we cannot wish this power away 
Article, There is no 
power in the Court to re-write the Arti- 
cle. Dr. Ambedkar who piloted. the 
Constitution in his speach on Novem- 
ber 25, 1949, on the motion that .the 
Constitution as settled by the Constitu- 
ent Assembly be passed, adopted the 
following observation with approval: 
“Courts may modify, they cannot re- 
place, They can revise earlier interpre- 
tations as new arguments, new points 
of view are presented, they can shift 
the dividing line in marginal cases, but 
there are barriers they cannot pass, de- 
finite assignments of power they canz 
not reallocate, They can give a broaden- 
ing construction of existing powers, but 
they cannot assign to one authority 
powers explicitly granted to another.” 
(Underlining mine) 
If we read the words ‘with consent’ not 
only the power of the President is 
totally taken away but the power is re- 
allocated to the Judge who is to be 
transferred, namely, he cannot be 
ordered to be transferred but he can be 
requested, a request which can be final- 


. ly turned down, 


ia 


806. The suggested ` construction is 
contrary to jurisprudential concept -of 
power. It was never disputed that Arti- 
cle 222 (1) confers power on the Pre- 
sident to transfer a Judge from one 
High Court to another High Court. The 
only limitation on the power is a prior 
consultation with the Chief Justice of 
India. Now, if the power to transfer 
vested in the President can only be 
exercised with the consent of the J udge 
who is to be transferred, does there re- 
main any power in the President to dis- 
charge his constitutional function en- 
trusted to him-by Art, 222 (1)? When 
power is vested in a person Or a consti- 
tutional functionary there ought to be 
the subject and object of power, Power 
is generally ..defined as ‘ability confer- 
red upon a person by the, law to alter, 


S, P, Gupta and others v. Union of India and others 


other persons, 


it contains 
correlative of power is 
connotes the presence of power vested 


.contradiction, 


‘its arbitrary 
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by his own will directed to that end, 
the rights,- duties, liabilities or other 
legal relations, either of himself or of 
Powers -are classified 
either as public or private, Power is 
said to be public when it is vested in a 
person as an agent or instrument of the 
functions of the State, Amongst others, 
executive authority.” The 
liability, This 


in someone else, as against the person 
under liability, It is the position of one 
whose legal rights may be altered by 
the exercise of a power. Hopefield des- 
cribes power and disability as jural 
Now, if the power. is in 
the President, there is a liability as 
jural correlative in the Judge who can 


be transferred, And that power remains 


power if the liability can be imposed 
without consent, The moment the con- 
cept of consent is imported the power 


ceases to be power and becomes dis- 
ability, It either becomes immunity or 
disability, more . appropriately dis- 


ability, in the sense of lack of power. 
(See for this discussion pages 229 and 
930 of Salmond on Jurisprudence by 
Fitzgerald, 7th End.). Is it open to the 


‘Court by a process of interpretation to 


neutralise the power and thereby re- 
move the disability which was consti- 
tutionally provided? I consider ıt im- 
permissible and, therefore, also the con- 
tention that the Court should read the 
words ‘with his consent’? in Art, 222 (1) 
must be rejected. 


807. What then is the check against . 


arbitrary exercise of power conferred 
by Art. 222 (1) once the argument that 
it can only be exercised with the con- 
sent of the Judge to be transferred is 
rejected, This power to transfer a High 
Court Judge has rightly been described 
as an extra-ordinary power, The ques- 
tion then is, unless a positive check on 
exercise emanating from 
judiciary is found, this extra-ordinary 


power is likely to undermine independ- . 


ence of judiciary, It was said that the 
best check would be if this power can 
be hedged in with condition that it can 
only be exercised with the consent of 
the Judge, a submission which has not 
commended to me, Now, if this safe- 
guard of reading consent in Art. 222 is 
rejected, is there any other safeguard 


ta 


against arbitrary exercise of power? We | 


were repeatedly 


reminded that this 
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power was positively 

when 16 Judges were 
masse and it is well. recognised that 
what. has. been once done, if. not 
restrained or checked;- may be done 
again, In Mr, .Sheth’s case. (AIR. 19°77: 
SC 2328) the first safeguard against 
arbitrary- exercise of power: was found: 
in the obligation cast on the - President: 
to consult the: Chief Justice of India andy 
therefore, the parameters of> consulta-. 
tion were. drawn very wide so that the 
power may not be-exercised to the de- 
triment of the Judge for a collateral 
purpose, The “second safeguard . was 
found in. reading into Art, 222 that: the 
power to transfer a High Court Judge: 
can only be | exercised*. in public in- 
terest, Chandrachud, J. held that: the 
power to transfer a High Court’ Judge- 
is conferred by the Constitution in pub- 
lic: interest and not for purposes. ‘of 
providing the executive: with a weapon 
to. punish a Judge who does not toe its 
line or who .for some reason or -the 
other has. fallen from its grace. At an- 
other: place. it was -observed that: if the- 
power of the President who is to act on: 
the advice of Council of Ministers 
transfer a High Court Judge 
Art, 222 (1) is strictly limited ‘to cases 
in which the transfer becomes neces- 
sary in order to  subserye publie in-: 
terest, in other. words; if it be true that 
the President has no: power to transfer’ 
a High Court Judge for reasons not he- 
ing in public interest but arising “out of: 
whim, caprice or fancy of ‘the executive, 
or its desire to bend a Judge to its own- 
way of thinking, there is no possibility - 
of any interference with the independ- 
ence of judiciary if a Judge is transfer- 
red without his consent, The same’ view 
is-shared by Krishna Iyer, J. in his`con- 
curring judgment, Therefore, the- majo- 
rity declined to read the words ‘with 
his consent’ in Art, 222 (1). The majo- 
rity, therefore; concluded that non-con- 
sensual transfer- is within the purview 
of Art, 222 (1), Even the minority does 
not question the view that the’ power to. 
transfer qa Judge can only’. be, exercised 
in- public interest, 


808. The public T “Like. publi. 
policy is an unruly horse:and’ is incapable. 
of any precise. definition. and; therefore, ` 
it was urged that this safeguard ‘is. very 
vague and: of doubtful utility. It 
urged that these safeguards failed to 


abused ‘in 1976 
transferred ‘en 


checkmate the arbitrary exercise of power . 
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in 1976. This approach overlooks the fact, 
that the Lakshman Resha drawn by the 
safeguards when transgressed or crossed, 
the judicial review will set at naught the 
mischief. True it is that it is almost next 
to impossible for individual Judge of a 
High Court to knock at the doors of the 
Courts because access to justice-is via-the 
insurmountable mountain of. costs and 
expenses. This need not detain us because 
we have -seen that‘in time of crisis the 
Bar\has risen to the occasion twice: over 
in near past.though it must be conceded 
that judicial review is increasingly be- 
coming the preserve of the high, mighty 
and the affluent. But the three sateguards, 
namely, full and effective consultation 
with the. Chief Justice of India, and that 
the power to. transfer can be exercised in 
public. interest, and judicial review, would: 
certainly insulate independence of judi- 
ciary against an attempt by the executive 
to control it: 

809... There was a lively debate as to 
whether. transfer of a Judge who. has to 
some extent .become obnoxious in‘a High 
Court would be in public’ interest, Chand- 
rachuad, J. + observed that “experience 
shows. that there are cases, though 
fortunately’. they .are’ few and far 
between, -in . which the exigencies 
of. administration necessitate the 
transfer’ of a judge from one High Court: 
to another, The facetious local atmosphere: 
sometimes. demands the ` drafting ofa 
Judge or Chief Justice from another High 
Court. and on the rarest- of' rare- occasions 
which can be counted on the fingers of a 
hand, it becomes necessary to’ withdraw 
a. Judge from a circle of favourites and 
-non-favourites. The voice of compassion 
is heard depending. upon ‘who articulates 
it. Though transfers in such cases are pre- 
eminently in public interest, it will be im- 
possible to achieve that purpose if a- Judge 
cannot be transferred without his consent. 
His personal interest may He in continu- 
ing a Court where “his private: interest 
will be served best, whereas; public in- 
terest may: require that. his moorings 
ought to be served ‘to act as a reminder’ 
that :‘the. place of justice is a hallowed 
place’.”,'-This apprcach mixes up- two in- 
dependent. problems.: While transfer “in 


publici interest is conducive to ‘indepen-- 
dence. ‘of judiciary, such’ ~ power 
when: exercised- with a view. to punish- 
ing a Judge be¢omes  counter-pro-. 
ductive,’. To punish a High Court 
Judge by an impermissible method 


is not in public interest. And if a judge- 
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is uprooted from one place because he 
has made himself obnoxious, the transfer 
itself may inflict punishment, In tha 
whole controversy in this case this is the 
grey area and it is difficult to give pre- 
cise answer either way, ~- 


810. Public interesi is an expression 
incapable of any precise definition nor 
what constitutes public interest is capable 
of specific enumeration, A negative de- 
finition was attempted by learned At- 
ftorney-General when he said that if a 
fudge is guilty of misbehaviour or is 
suffering from incapacity he ought to be 
removed and not transferred but if the 
Judge is not guilty of any misbehaviour 
but because of activities of some others 
has become ineffective his transfer could 
be said to ba in public interest, One can 
visualise a situation when a judge having 
an expertise in some specialised branch 
of law may be required to be transferred 
to another High Court where it becomes 
necessary to strengthen that department, 
Transfer in such a situation would in- 
disputably be in public interest, Unques- 
Rionably such transfer may cause some 
inconvenience or hardship to the trans- 
ferred Judge, but by no stretch of im- 
- agination it can be said to cast either a 
slur or that the order was passed with 
a view fo punishing him, Such a situation 
in our vast country with number of High 
Courts can ba easily envisaged, A transfer 
of this nature even if it involves to the 
Judge concerned some hardship, some in- 
convenience, soma pecuniary. loss, yet his 
outstanding merit which necessitated his 
transfer for strengthening another High 
Court would far outweigh the personal 
considerations, Ifit is recognition of merit, 
the judge would himself hardly make any 
grievance about if. To question such a 
transfer as not being in public interest 
by illustration that there are three Judges 
of same eminence in three High Courts, 
what basis can be adopted for the trans- 
fer of a Judge, is too hypothetical to need 
an answer, No rule can be framed to 
meet with such a situation, A threat of a 
resignation by such a judge is inconcel- 


vable, One can visualise a number of- 


situations where a transfer can. be in 
public interes? and when a transfer is ef- 


fected in public interest and when ques~. 


tioned, tha authority exercising the power 
of transfer musi make good the claim of 
public interest, To say that public in- 
terest is nog a sufficient safeguard is to 
deny what is being day in and day out 
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done in Court, viz, that a certain action 
being in public interest is upheld, 

811. But the serious and fairly difficul® 
question is, whether a Judge can be trans- 
ferred on account of complaints againsf 
him or on-account of anything in his con= 
duct or behaviour, Let us put the nega: 
five in the majority view in the forefront, 
Chandrachud, J, has in most unequivocal 
terms stated that ‘tha power to transfer 
a High Court judge is conferred by ` the 
Constitution in public interest and not for 
the purpose of providing the executive with 
a weapon to punish a judge who does nof 
foe its line or who, for some reason or the 
other, has fallen from its gracé (at p, 444) 
(of 1978-1 SCR) 1 (at p. 2339 of AIR 1977 
SC), Af another place he said that he 
has faken the view that a High Couri 
Judge cannot be transferred as a matter of 
punishment as for example the views 
which he bona fide holds and that his 
transfer, being conditioned by the re« 
quirements of public interest, cannot ba 
effected for an extraneous purpose (a8 
p. 446) 2 (of 1978-1.SCR) « (at p, 2341 of 
AIR 1977 SC), Bhagwati, J, observed that 


if would be gross abuse of power to dis« 


place him from his High Court and 
transfer him to another High Court by, 
way of punishment because he has decid= 
ed cases against the Government, It is a 
power conferred on the President fo ba 
exercised in furtherance of public inter: 
est and nof by way. of victimisation for 
inconvenient decisions given by a High 
Court Judge {at p. 460) (of SCR) » (a8 
p, 2352 of AIR), Krishna Iyer, J, in this 
cotnext has observed that ‘the nature of 
fudicial process is such that under coers 
civa winds the flame of justice flickers, 
faints and fades, The still small voice is 
smoothened by subjective tribulations 
and anxieties and, if coerced, trembles to 
objectify law and justice. The true Judga 
is one whose soul is beyond purchase by, 
threat or temptation, popularity or pro~ 
spects'. Af another stage it is observed 
that ‘environmental protection of the judi- 
cial echelons from executive influence, 
by transfer or other deterrent, is in pub: 
lic interest’, Coupled with this is the view, 
expressed that ‘considering the great in- 
convenience, hardship and possibly a 
slur which fransfer from one High Court 
to another Involves the better view would 
be to leava the Judges untouched and take 
other measures to achieve tha purpose 
pleaded, namely, national integration’, 
Transfer thus casts slur, If, therefore, a 
fudge is fransferred because he is involva 
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ed in Yocal factious atmosphere orhas a 
circle of favourites and disfavourites: it 
would be obviously by way of punishment 
and would castaslur and stigmatise tha 
Judge, Mr, Seervai pointed out that 
while conceding in the majority view 
that transfer involves a slur, the illustra- 
tions given by Chandrachud, J., clearly 
show that . transfer in such situations 
would be by way of punishment, Power 
conferred by Art, 222 (1), frankly, can- 
not be exercised with a view to punish- 
ing the Judge. It can only be exercised 
in public interest for achieving soma 
larger public good, But if was urged that 
if a Judge is not guilty of high misdes 
meanour sufficient to impeach him but 
behaves in a manner which brings ad- 
ministration of justice into disrepute a 
{ransfer which with a view to uprooting 
him from an atmosphere in which he has 
become: inconvenient, would be. to the 
good. of that judge and in the interest 
of purity of administration of justice -and 
such a transfer cannot be said to cast a 
slur or stigma on the J udge concerned. 
On an earlier occasion this view appeal to 
me, In my judgment in Mr, Sheth’s.case 
41976) 17 Guj LR: 4017, I observed inthis 
behalf as’ under 


"I specifically’ asked Mr: Sesel. taki- 
ing cue from his Sir Chimanlal Setalvad 
Lectura titled “Tipping ‘the Scales’ whera 
he refers to reigning favourite’ that: thera 
is a judge in the High Court, He is a 
very competent judge, But he has dève 
Yoped certain local angularities which 
have vitiated the Court’s atmosphere, He 
is a good judge and the drawback is not 
so grava to call for his impeachments 
what was required was fo free him from 
focal peculiar undesirable influence, 
Would not his transfer solve the problem 
fo the satisfaction of all, He was asked 
whether he would not mind being trans- 
ferred, He candidly said ‘no’. How is tha 
problem to be solved? Transfer of such 
a Judge is in public interest, cannot be 
gainsaid, He is not willing to be trans- 
ferred and he would not. give his consent, 
If the power fo transfer is further limit~ 
ed by reading into Article 222 the words 
‘with his consent’ by process of inter~ 


 ‘Spretation, Article 222 becomes a eon~ 


stitutional deadwood, He cannot be trans- 
ferred, He cannot ba continued aii that 
place, and there is no tangible sufficien? 
proof for impleachment, Law Commission 
in its Fourteenth Report, Vol, I, p, 99 re- 
fected a transferable cadre of High. Court 
Judges. Buy Mr, Seervai in his lecture obs. 
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served that the Commission did nog con- . 
sider separately whether the power to | 
transfer a Judge would not in the last re- 
sort be used as a remedy for an admitted 
evil (p, 118), Then thera mus 
be power in some one to trans- 
fer the Judge. albeif without his 
consent, And if we read down the Arti- 
cle as suggested thera is no way out, Mr. 
Seervai said that the resultant situation 
is thaf thera are two public interests im 
the field and they appear to be in con- 
flict with each other, to wit (i) transfer 
of a Judge without his consent by a liti~ 
gant, namely, executive would under- 
mine judicial independence which is a 
cardinal. feature of the Constitution; and 
{ii} image of dame justice would be tar- 
nished. unless the Judge is transferred so 
as to save him from the undesirable en- 
vironmental influence affecting his integ- 
rity, The answer is that the Court, in such 
a: situation, must determine the dominant 
public interest and give precedence to it 
over the conflicting subservient interest 
which must give way. Said Mr, Seervai, 
folerate the situation rather than under- 
mine’. judicial independence by compul- 
sory; transfer by the Executive, It often 
happens that the principles when pushed 
to logical end lead to two irreconcilable 
positions, In such a conflict choice has 
to’ be. made, Cardozo in. his Nature of 
Judicial Process (pp, 40-41) vividly des- 
cribes this conflict by saying that force 
of logic of one should prevail over the 
other and.the choice is made by the judi- 
cial mind born of its conviction that the 
one to be selected would lead to justice. 
In tha end, the principle which is thought 
to be most fundamental to represent tha 
larger and deeper social interests must 
put its competitors to fight, Approaching 
from this: angle, he said, if you cannot 
impeach the judge, tolerate but you can- 
not. transfer him without his, consent be~ 
cause that would. impinge upon the higher 
public interest, namely, independence of 
judiciary and would nullify. the. cardinak 
feature of the ence aans " n % 


But: on deeper thinking. i believe that 
selective transfer of individual. Judge for 
something improper in his behaviour or 
conduct would certainly casf a slur or 
attach ‘a stigma and would leave such in- 
delibla mark on tha character of- the 
Judge that even in the High . Court to 
which ‘he. is transferred’ ha: would be 
shunned -and the consumers of justice 


would Have litla or no faili in his fadis 
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cial integrity. This is an inevitable out- 
come of selective transfer on the ground 
of some improper streak in the conduct 
or behaviour of the Judge. It is true that 


the procedure for impeachment is rather: 


‘very cumbersome and it ought to be so 
because the ultimate power to 
rests with the Parliament, And in a Par- 
liamentary democracy the executive 
which controls a majority in Parliament 
would be able to carry out the threat of 
impeachment. It may be, as was urged, 
that the Judge may behave in an im- 
peccable manner but there are others 
fimctioning in the Court who would ren- 


der judge’s task of judicial justice im- 


possible. I fail to see how transfer of 
such a weak and indecisive Judge unable 
te control- his relations, friends or asso- 
ciates would be better of by transfer. 
Society would dub himaweakand im- 
becile Judge. One thing is, therefore, cer- 
tain that the power conferred by Art, 222 
(1) cannot be exercised with a view to 
punishing the Judge for anything impro~ 
per in his behaviour or conduct, What 
a-deep resentment and consequential 
character assassination a High Court 
Judge suffers by such selective transfer 
can be gauged from the reaction of Shri 
M. M: Ismail, former Chief Justice of 
Madras High Court who resigned only be- 
cause according to him the transfer was by 
way of punishment and casts stigma on. his 
judicial poise and bearing.’ Law Minis- 
ter in his highly controversial circular 
dated March 18. 1981, has stated. that ‘to 
further national integration and to com~ 
bat. narrow parochial tendencies bred by 
caste, kinship and other local links and 
affiliations’, some fresh steps: are. requir- 
ed to be taken. Transfer to achieve such 
objects may apparently be in public in- 
terest. Therefore, whenever the transfer 
answers to some objective norms even if 
it?’ causes personal inconvenience and 
hardship, it can be said to be in public 
interest. But the transfer of a judge not 
answering to any objective norms but 
selectively made and founded upon com- 
plaints and grievances relatable to the 
- conduct or: behaviour of the judge would 
certainly cast stigma or slur and would 
be by way of punishment and. that cannot 
be inflicted by: exercise of power’ under 
Art. 222 (1). If transfer can be effected 
because there’ are Disses ial and 
grievances - against Judge: of a 
High Court on ee cdl of his be- 
haviour or conduct it would permit the 


executive after going through the. process 
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of consultation to rotate 
Judges and this rotation causes such 
character assassination on one hand and 
hardship and inconvenience on the other 


that it will be sufficient to drive out even: 


a strong willed Judge. Therefore, a trans- 
fer on account of any complaint or 
grievance against a J udge referable to his 
conduct or behaviour is impermissible in 
exercise of powers under Art. 222 (1). 


812. One more submission may be 
examined here. It was contended. ' that 
upon a true construction of Art. 222 (1), a 
proposal for transfer cannot be- initiated 
by the Chief Justice of India, it can only 


be initiated by the President because the 


Chie? Justice of India is the ‘consultee’. 
The power of transfer is conferred on thë 
President and it can be exercised after 
consultation with the Chief Justice of 
India, Chief Justice. of India is thus the 
constitutional functionary to be consulted. 
Would initiation of a proposal for trans- 
fer emanating from the Chief Justice of 
India, a constitutional functionary requir- 
ed to be consulted, by itself vitiate the 
proposal? In other words,:can it be said 
that -Art. 222 (1) envisages proposal’ for 
transfer to be initiated by the President 
alone and after due deliberation and con- 
sultation with the Chief Justice of India 
the proposal can be carried out if deemed 
proper or be dropped? Undoubtedly the 
power is in the President to transfer and 
as a. pre-condition the Chief Justice is 
required to be consulted. But on . that 


account alone ‘it cannot be said that, the 


Chief Justice of India cannot initiate the 
proposal. Where power to do a thing is 
vested in a certain constitutional func- 
tionary it is immaterial who draws the 
attention of the constitutional function- 
ary; the repository of power, for exer- 
cise of the same. If the power. is exer- 
cised after fulfilling all the pre-condi- 
tions, the mere fact that somebody invit- 
ed the repository of power to exercise 
power which may tantamount to saying 
that someone initiated the proposal for 
exercise of the power, such initiation of 
proposal would not be unconstitutional or 


‘contrary to the constitutional mandate. 


The only caution that must be required 
to be administered is and it has assumed 
importance in this case, that if Chief 
Justice of India who is the authority to 
be consulted in respect of a proposal for 
transfer himself becomes the initiator of 
the proposal, the whole process of con- 


sultation must move in such a manner as 


inconvenient’ 


e 
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to ensure ‘that: the President’ who is in- 
vited to’ exercise the power at the instance 
of the Chief Justice of India -has-to* ap- 
prise himself of all rélevant considerations 
and has to fully inform himself of. all the 
aspects of the matter and.then. the power 
is to be exercised, When in Mr. Sheth’s 

case‘ (AIR 1977 SC 2328) it was said--that 
while consulting the Chief Justice -of 
India the President must: makė the rel- 
evant data available to-hinton the: basis. of 
which: he can offer:to the’ President’ the 
benefit of: his considered opinion, . the 
process would have:to be’ reversed. when 
the Chief Justice of India is the initiator 
of the proposal for transfer: It would 
be the constitutional obligation. of the 
Chief Justice of India to-place all‘ rele- 
vant. data and, material having. an im-. 
pact on the final verdict before the:Pre+ 
sident and the President in his turn must 
apprise: himself of all the relevant .con- 
siderations. If there are either grey or 
blurred areas, it would be the constitu- 
tional obligation of the- President. to, call. 
for. necessary information from the Chief. 
Justice of India who being the initiator 
of the proposal must have considered all 
of them and'having brought to bear -upon 
the subject his mature consideration must 
have initiated the- proposal and afterall’ 
the relevant data thus supplied, including 
the missing’ links, if any, as required’ by 
the - President, the President may- either 
exercise the power or on mature con- 
sideration may decline 'to exercise the’ 
power. Collection of relevant material,’ 

public interest involved, and the decision 
recommending transfer must precede’ the’ 
proposal and' the same must accompany’ 
the proposal, A bald proposal unaccom- 
panied by relevant material and the 
reasons for proposing transfer ahd total: 
absence of public interest sought to ‘be 
served’ by the proposal would: certainly: 
not satisfy the constitutional mandate of 
Art. 222 (1). The: fulfilment of the’ con- 
stitutional obligation in‘ this background: 
would be on the .Chief Justice of India: 
and the performance by the President’ of 
his duty: to elicit all facts. which: are: 
necessary to arrive at an appropriate con-: 
clusion: are parts of the, same process. and 
are. complementary. to.. each. other, -- But. 
with this :precaution, who! initiates: “the. 
proposal.. is irrelevant. In this.. „context; 
however, my attention was: drawn. to. a: 
passage in my judgment in Gujarat High: 
Court. in. Mr... Sheth’s. case (1976-17, Guj. 


LR 1017): ‘which gives an ‘impression; that, 
the President: alone can. initiate the: pro-' 
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posal:’ In paragraph 140 it is stated 


` that “it'is not: for a moment suggested that 


the proposal for transfer must emanate 
from the Chief Justice. That is not ex- 
pected: and it is bound to emanate from 
the President. The process for inception 
of the proposal is not to be reversed. 
Such a. thing may also be open to objec- 
tion and the: reason is apparent’. At first 
blush this passage gives an impression 
that upon its true construction Art. 222 (1) 
precludes anyone except the President 
of India to initiate the proposal for trans- 
fer and that in any case the Chief Justice 
of India cannot initiate: the proposal, The 
observation was in the context of a sub- 
mission that exercise of power of transfer 
by the executive would be subversive of 
independence of judiciary and that in 
erder to. eliminate arbitrary exercise of 
power conferred on the President the 
Court must so construe Art. 222 (1) that 
the proposal for transfer must originate 
with the Chief Justice of India. The sub- 
mission presently examined is exactly the 
converse but answering the. submission 
before the High Court it was observed 
that ‘in order to ensure independence of 
judiciary it is not obligatory that’ a pro- 
posal for transfer must emanate from the 
Chief Justice of India. The passage, there- 
fore, must be read'in this light. 


813. Summing up the discussion, fol-- 
lowing propositions emerge both on prin- 
ciple and authority, While testing the| 





validity or otherwise of an order of 


transfer of a High Court Judge made by 
the President in exercise of the. power 
conferred by Art. 222 (1), below mention- 
ed tests will have to be applied: 


(i) power to transfer a Judge of High, 
Court is conferred on the President which 
as. part of the executive function of the 
President he wouid, in view of Art. 74, 
discharge according to the aid and advice 
received by him from the Council of 
Ministers: E 

(ii) thè power to transfer a High Court 
Judge thus is in the executive which is 
the litigant in a very large number of 
cases coming before a Judge of a High 
Court; 

"ai the ` power to transfer.a High Court 
J udge. ‘is extraordinary power; 

" (iv) the ‘limitation on the exercise of 
power -is full, effective and meaningful 
consultation. with the Chief Justice. of 
India;. . 


(v): the power to transfer can be exer- 
ciséd. only: in public interest and not ac- 
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ording fo the whim, caprice or fancy of 
he executive or to remove an inconveni- 
ent judge not toeing its line; 


(vi) the consultation to be effective. must 
be focussed upon very personal factors 
as the family problems of. the judge, 
which include the position of his wife and 
children and parents, the: reasons for 
transfer whether the transfer is actuated 
on: account of anything. in the conduct or 
behaviour of the judge, whether the. in~ 
jury, inconvenience and. difficulties ex= 
perienced: by the judge consequent upon: 
his transfer are such as to be‘inconsequen-~ 
tial in view of the larger public interest 
for ‘which the ‘transfer is being ordered;:: : 
(vii) would the transfer cast a slur or 
stigma on the judge proposed: to be trans: 
ferred; 

(viii) the ‘policy universally followed till 
1976 of not transferring a judge of High 





















ed for achieving some larger public in- 
terest or the so-called public interest is 


venient judge 

.(ix).is. the transfer intended fo inflict 
punishment for misbehaviour not of ade: 
quate magnitude to invoke. proceedings 
analogous to impeachment as contemplat~. 
ed by Art, 124 (4) and (5) -read with 
Art. 218 and Judges’ (Inquiry) Act, 1968, 

814. The allegations made and counter~. 
ed in this group: of petitions may be 
examined on the touchstone of afore- 
mentioned well settled propositions SO. as. 
to reach an affirmative conclusion one 
way or the other, whether the order dated 


January 19, 1981, transferring Shri K., B. 
N, Singh, Chief Justice of Patna as Chief 


Justice, Madras, is constitutionally valid 
or otherwise, ` 


815. Factual averments are set out in 
petitions aswell as numerous affidavits 
filed in the course of hearing. of these 
~ petitions. Two important affadavits are 
of Shri K, B, N. Singh, dated Sept, 16, 
1981, and counter affidavit of the Chief 
Justice .of India dated Sep, 29, 1981, 
Shri K. B. N, Singh filed on October 16, 
1981, an affidavit in reply to the affidavit 
of the Chief Justice of India. It is rather 
unfortunate that there is divergence be- 
tween the affidavits of Shri Singh and the 
affidavit of the Chief Justice of India bul 
the painful and agonising task of search 
ing where the truth lies is spared by the 
stand taken by Shri Singh’s learned coun- 
sel, Dr, Singhvi, that he would not refer. 
Fg any, divergence. between these affidavits 
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Court without his consent is being shelv= 


a cloak or device to strike at an cage 


A.L.R. 
and base his submissions on the points on 
which they converge. The only difficulty 
we experienced is that.in the course of 
discussian some queries: emerged and had 
to be left at that stage because Mr, Para- 
saran, learned Solicitor-General to whom 
we addressed our queries, frankly con- 
fessed his inability to help because he did 
not appear for the Chief Justice of India. 
In. Mr, Sheth's case (AIR 1977 SC 2328) 
the :Chief. Justice of India appeared 
through counsel but did not file ‘his affi- 
davit, : In this case Chief. Justice of India 
filed his affidavit but did not appear 
through counsel to assist the Court,, We 
are, therefore, left to fend for ourselves, 
But let it be made distinctly clear that 
the affidavit of Chief of India would be 
looked upon as setting out the truth, and 
is entitled to undiluted respect befitting 
the dignity of his office, 

816. Shri. K, B, N, Singh has filed as 
many as four affidavits, It is not neces- 
sary fo recapitulate the averments in 
these affidavits, The brodd allegations 
which have a bearing on the issues under 
discussion may be briefly stated, 


817, In „his first affidavit dated 
September 7, 1981, the only` averment 
worth referring to is that he had not at 
any. time consented to:. his transfer to 
Madras and.that no. reasons, ground, ques< 
tions or materials necessitating or justi- 
fying his ‘transfer from. Patna to Madras 
were ever disclosed.ito. him or discussed 
with him by the: President of India or the 
Government of India or by the Chief Jus- 
tice of India, He also states that it was not 
possible for him to give consent fo his. 
transfer on account of a compelling. per- 
sonal problem, namely, that. his mother 
of advanced age is staying with him and 
she is seriously ailing and bed-ridden for 
ever two years and who is not in a posi- 
tion to ba moved out of Patna without 
risk to her life and he ig notin a position 
fo leave her alone, Coupled with this affi~ 
davif there was a request that from the 
array of respondents he may be transpos~ 
ed as petitioner 3, which request | was 
granted, 


818. Consequent upon transposition of- 
Shri K. B. N, Singh as petitioner 3, dez 
failed amendments to the petition pre- 
ferred by fwo advocates, would have been 
inevitable, With a viewto avoiding tha 
same, Shri K. N, B, Singh was given 
liberty fo file a detailed affidavit setting 


‘out therein all his contentions, Pursuanfi 


to this liberty reserved in his favour ha 


: ok 
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has filed a. detailed affidavit dated. 
September 16, 1981, inter alia, contending 
that in February 1980, the Chief Justice 
of India visited Patna for inaugurating 
International Rotaty Conference, The 
fact that such a conference was hel] on 
23rd & 24th Feb,, 1980 and that it was in- 
augurated by the Chief Justice of India 


is not disputed but what is controverted 
is that the visit was not specifically for’ 
the purpose of inaugurating the Con- 


ference but it was an official visit inci- 
dental to which the invitation to inaugu- 


rate the conference was accepted, Shri 
Singh then proceeds to state that during: 


this visit the Chief Justice of ‘India did 
not give him any inkling of a proposal to 
transfer him. This is admitted by the Chief 
Justice of India saying that at that time 
No proposal for transfer of Shri Singh was 
even mooted and, therefore, there was. no 
question of giving him any. inkling in 
this behalf. Shri Singh then proceeds to 
state that on January 5, 1981, for the 
first time he received a telephonic message 


from the Chief Justice of India that as 


Shri M. M. Ismail, the then Chief Jus- 
tice of Madras was proposed to 
be transferred to. Kerala, in ' the 
consequential -vacancy: in -the office 
of Chief,, Justice,.., Madras, Shri 
Singh was proposed fo be transfer- 
red, Shri Singh enquired why he. was 
being transferred to Madras and the Chief 
Justice of India said..that it was ‘Gov: 
ernment policy’, The fact that there was 
such a telephonic conversation between 
Shri Singh and the Chief Justice of India 
en January 5, 1981, is admitted and also 


that during this conversation there. was 


reference to ‘Government policy’ bearing 
on the question of transfer was also. re- 
ferred to, What is disputed is that for 
the proposed transfer ‘Govermenf policy’ 
was not the only reason given by Chief 
Justice of India and the Chief 


Justice of India in his counter-affida- 


vif has stated that over and above rex 
ferring to Government- policy, Shri Singh 


was informed that it was proposed to 


transfer Chief Justice M, M, Ismail from 
Madras and if was necessary to appoint 
an experienced and. senior Chief Justica 
in his place, Shri Singh then asserts that 
he informed the Chief Justica of India 
that his mother who lives with him was 
seriously iil and bed-ridden and was nof 
in a position to be moved from Patna 
without risk to her life, This is admitted: 
The additional averment of Shri Singh 
Khai he also staied cerfain other compels 
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ling and personal circumstances and dif- 
ficulties was disputed and denied, Un- 
doubtedly the further averment of Shri 
Singh: that despite all these difficulties, 
if his transfer is insisted upon he might 
be compelled to resign and such a state- 
ment: having been made: by him in the 
telephonic conversation is admitted by 
the Chief Justice of India, Shri. Singh 
was also informed that the Chief Jus- 
tice'of India has taken note of the diffi- 
culties mentioned by him and -that it 
would be taken into consideration before 
a final decision ‘was taken, The Chief 
Justice of India also requested Shri Singh 
during this conversation to coma over to 
Delhi to discuss the question of his trans- 
fer, Shri Singh further avers that’ he 
reached Delhi threa or four days: after 
this telephonic conversation and accord- 
ing to Chief Justice of India Shri Singh 
came to Delhi on Jan, 8, 1981, and: met 
him at his residence, There is some diver- 
gence on the question as to the duration 
of time for which Shri Singh was with 
the Chief Justice of India, According to 
Shri -Singh he was = with Chief 
Justice of India for 10 fo 15 minutes 
while according to Chief Justice of India 
he was with him for a period much 
Tonger than 10 to 15 minutes, During this 


‘discussion according to Shri Singh the 


Chief Justice of India was non-committal 
in the matter of : Shri Singh’s transfer, 
Shri Singh proceeded to tell the Chief 
Justice of India during this conversation 
at the residence of the latter that it was 
possible that baseless complaints which 
are the bane of Bihar might have been 
made to him and if so, he would like to 
remove any wrong impression that might 
have been created, Even after this sug> 
gestion, according to Shri Singh, the 
Chief Justice of India did not put any 
question or material to him which neces- 
sitated or justified his transfer. The ver- 
sion given by the Chief Justice of India 
in his counter-affidavit is that tha ques- 
fion of Shri Singh’s mother’s illness was 
discussed and the Chief Justice of India 
disclosed. his inability. to agree with Shri 


Singh ‘that there were no other 
dependable persons in -his - fami- 
İy. who could look after his 


mother and it was pointed-.ouf thai 
Shri S, B, N, Singh, the brother of Shri 
Singh who was a practising advocate in. 
the Patna High Court was quite capabie 
of looking after the mother, The Chief 
Justica of India admits tha# during this 


discussion Shri Singh pointed ont thal U 
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was possible that some baseless com- 
plaints may have been made to him (Chief 
Justice of India) and that he (Shri Singh) 
would like to: remove any wrong impres- 
sion which those complaints may have 
created. On this reference being made by 
Shri Singh the Chief Justice of India 
told him that he did not go by baseless 
complaints, that’ he did not believe that 
his (Shri- Singh’s) conduct was blame- 


worthy, but that if he wanted to explain: 
any matter, which according to him had. 


created dissatisfaction about the working 
of the High Court he was free to do so. 


The.Chief Justice of India further states. 


that during this conversation Shri Singh 


told: him how certain persons connected’ 


with the High Court were influenced by 
communal: considerations and how he, on 


his own part, did not permit communal- 


or any other extraneous considerations 
-to influence him administratively or judi- 
cially. The Chief Justice of India further 
states that he (Chief Justice of India) as- 
sured Shri Singh: that he did not hold 
that he (Shri Singh) himself was to 
blame but that certain persons were ex- 
ploiting their proximity to him which 
had created needless misunderstanding 
and dissatisfaction. 
have been stated by Shri Singh in this. 
affidavit but those of which notice may 


be taken are- that the transfer is with-: 


out consent which according to him is 
impermissible, and that the consultation 


was not full, effective and- meaningful in. 


that the relevant considerations were not 
taken into account, no verification of 
facts was made and there was no rele- 


vant consideration for coming to a fair 


and considered conclusion that such a 
transfer would be in public interest. One 
additional ground is that the impugned 
order of transfer is punitive in character. 
Further, the transfer caused injury and 
the injury is inflicted without following 
the principles of natural justice, and the 


transfer is not shown to be in public 


interest. 


819. Chief Justice of India filed his 
counter-affidivit dated Sept, 29, 1981. 
Shri Singh filed reply to the counter-affi- 
davit on Oct, 16 1981. In be- 


tween there are two affidavits, one of 


Shri K. C- Kankan; Deputy Secretary, 
Department of. Justice, Ministry of Law, 


Justice and Company Affairs, being coun-- 


ter-affidavit .on behalf of the Union of 
India, and the other by Shri T. N. 


Chaturvedi; Secretary, Department _ of. 
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Number of grounds. 


claiming privilege against disclosure of 
certain documents called for by Shri 
Singh. 


_ 820. By an order made by this Court, 
the Union of India was called upon to 
disclose all relevant documents, notings, 
etc, bearing on the question of transfer 
of Sri K. B. N, Singh. Pursuant to. this 
order a file was submitted to this Court 
containing the correspondence between 
the Chief Justice of India and the Law 


Minister, Chief Justice of India and the 
Prime Minister, and a letter from Shri. 
M. G. Ramchandran Chief Minister of. 


Tamil Nadu to Law Minister. 


821. The evidence furnished by the 


correspondence may have to be evaluated, 
appreciated, analysed and. examined along 
with the averments made in various affi- 
davits. The correspondence has to be read 
in juxtaposition with the averments in 
the affidavits so that the clear picture of 
fact situation may emerge which may 
assist in disposing of the contentions 
raised by Shri Singh. 


822. The Chief Justice of India wrote 


to the Law Minister on December 7, 1980. 
This is a fairly long letter, part of which 
refers to filling in the vacancies in the 
Supreme Court 
as being wholly irrelevant for the pre- 
sent purpose. The néxt subject discussed. 


is confirmation of Acting Chief Justices- 


one of whom is Shri K. D. Sharma, then 
Acting Chief Justice of Rajasthan High 
Court and the recommendation is that he 
should be confirmed. There is a reference 
to Justice Mufti Bahauddin Farooqi, then 
Acting Chief Justice of Jammu and 
Kashmir. The recommendation bearing 
on the question of confirmation of Jus- 
tice Farooqi as Chief Justice is not rele- 


vant but as we are dealing with the 


transfer and as the proposal has ema- 
nated from the Chief Justice of India, 
what were the relevant considerations 
present to the mind of the Chief Justice 
of India on the question of transfer have 
a vital bearing on the final outcome and, 
therefore, that part of the letter which 
recites a recommendation for transfer of 


Justice Farooqi can be taken’ into ac- 


count. This is being referred to for a very 
limited purpose as to the overall view of 
the letter, the approach of the Chief 
Justice of India, the permeating flavour 


in the letter that the transfer is conse-_ 
quent upon-some inquiries-in respect of 


ALR ` 


Justice, Government of India, specifically’ 


which may be ignored’ 
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complaints against various Chief Justices 
and this has a vital bearing on the topic 
of transfer, Viewed ‘from this-.angle,: the 
statement in this letter that several. com- 
plaints have been received against . Mr. 


-Faroogi, some of which, on verification, 


‘seem well-founded, has.a direct nexus to 


` 


Court should be 


the recommendation that Mr. ‘Justice 
Farooqi, then Acting Chief ‘Justice’ of 
Jammu ‘and Kashmir should be transfer- 
red as a puisne Judge of the ‘Punjab and 
Haryana High Court. As would be point- 
ed out later, indisputably the transfer 
was a direct consequence of complaints 
found well-founded on verification ‘and, 
therefore, the transfer was directly and 
irrevocably related to the conguet of 
Justice Farooqi. 


- 823. The Chief Justice of India then 
proceeds to ‘state in unmistakable terms 
as under which is very relevant: 


“Though I am firmly opposed to a 
wholesale transfer of the Chief Justices 
of the High Courts, I take the view, which 
I have expressed from time to time, that 
such transfers may. be made in appro- 
priate cases for strictly objective reasons. 
Personal considerations must, in ‘the 
matter of such transfers, be wholly kept 
out. The transfer of some of the Chief 
Justices has been engaging my attention 
for the past few months. I have made 
personal inquiries in this behalf and have 
met several lawyers and many judges of 
the co neerned High Courts. On the basis 
of the “data which I ‘have collected and 
which I have considered with the greatest 
objectivity, I am of the opinion that the 
following transfers may be made.” 


Proceeding further in the letter the 
Chief Justice of India recommends: trans- 
fer of Shri K. D, Sharma, Acting Chief 


Justice of Rajasthan as Chief Justice of 
Kerala consequent upon 


the vacancy 
caused in the office of Chief Justice of 
Kerala by elevation of the then incum- 
bent of office to the Supreme Court of 
India. In the vacancy caused by the trans- 
fer of Shri K. D. Sharma in the Rajasthan 
‘High Court, the recommendation . was 
that Shri K. B, N. Singh, Chief Justice 
of Patna High Court be transferred,-and 
-posted as Chief Justice of Rajasthan High 
Court and Shri Syed Sarwar Ali, senior- 
most puisne Judge of the Patna High 
appointed as :Acting 
Chief Justice of Patna High Court. On 
the transfer of Shri Farooqi, Acting Chief 


Justice of Jammu and Kashmir. High .. 


Court, Mr, Justice Mohammad Hamid 
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Patna, in case it is necessary, 
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ito .be promoted and posted as Chief Jus- 
tice of Jammu and Kashmir High Court. 
Then‘ follows a paragraph which musi ‘be 
extracted : 


“That: leaves for consideration the 
question of ..appointment of permanent 
‘Chief Justice of the, Allahabad High 
Court. I am fairly satisfied that’ Chief 
Justice Satish Chandfa should be trans- 
ferred from the High Court of Allahabad, 


but I do not want to express any final 


opinion.on this question until I ascertain 
for myself the state of affairs in Allaha- 
bad. For that purpose I will be going to 
Allahabad on December, 31. During my 
three days’ stay at Allahabad, I will be 
meeting various members of the Allaha- 
bad Bar as also the Judges of that High 
Court. In case I advise the transfer cf 
Justice Satish Chandra, he can be ap- 
pointed as the Chief Justice of the Patna 
High . Court, That will create a vacancy 
‘in the office of the Chief Justice of the 
Allahabad High Court for which a suit- 
able recommendation can be made later. 
Justice Satish Chandra’s transfer to 
may be 
‘made any time after January 15, 1981”, ` 
This letter thus involves the. transfer of 
Acting Chief Justice Mr. Faroogi, Mr. 
Justice M. H, Hussain, Acting Chief Jus- 
tice Mr..K. D. Sharma, Chief Justice Mr. 
K..B. N. Singh and a near certain- transfer 
of Chief Justice Mr, Statish Chandra. 


' $24, -Leaving aside others, -one jin- 


_ controvertible fact may -be noticed here 


that prior to December 7, 1980, when a 
firm proposal was made for transfer of 


‘Shri K. B. N, Singh from Patna to Raj- 
asthan High Court, there was neither a 
“whisper -or discussion between Chief Jus- 


‘tice of India:and Shri Singh concerning his 
transfer. The proposal to transfer Shri 
Singh is a firm proposal’ not a. tentative 
one because -the tentative’ suggestion 


“couched ‘in a different language is.in res- 
‘pect of Shri Satish Chandra, Chief Jus- 


tice of Allahabad. As far as Shri K. D. 


‘Sharma, Acting Chief Justice of Rajas- 


than, Shri K. B. N. Singh, Chief Justice 


‘of Patna, Shri Farooqi, Acting Chief Jus- 
‘tice of Jammu and Kashmir, 
‘M, H. Hussain, Judge of Allahabad -High 
“Court, are concerned, there was a firm 
‘proposal and it would mean ‘that before 
‘making such a firm proposal the Chief 


and Shri 


‘Justice of India must-have taken all as- 
pects bearing on the question :of trans- 


-fer into consideration because transfer of 


ia a, 
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such high constitutional functionaries as 
Judge or a Chief Justice of a High Court 
is to-be made after collecting relevant 
‘material, cool deliberation, mature con- 
sideration and as an absolute necessity, 
If the proposal to transfer Shri Singh 
was thus a firm proposal which if the 
President had _accepted without further 
question as it was coming from the 
highest in the judiciary, the Chief Justice 
of India, and Shri Singh was transferréd, 
ex facie the validity of the transfer 
would be open to serious question in 
‘view of the ratio in Mr, Sheth’s casé, 
Within 24 hours before the ink was dry 
on the first letter the Chief Justice of 


India, whose attention was drawn to a seri- - 


ous error in proposing transfer of Acting 
Chief Justice K, D, Sharma from Rajas- 
than to Kerala High Court by telephonic 
conversation, immediately went back on 
the proposal; It transpires from the cor- 
respondence that the Law Minister drew 
the attention of the Chief Justice of India 
that if Shri K, D, Sharma, Acting Chief 
Justice of Rajasthan was transferred as 
Chief Justice of Kerala High Court, he 
would become Chief Justice over six 
‘Judges of Kerala High Court who were 
senior to him by length, It was pointed. 
out that Shri Sharma’ was ‘inducted as a 

Judge of the Rajasthan High Court in 
1973 while the seniormost puisne Judge 
in Kerala High Court Shri P, Subra- 
monia.Poti was inducted in the High 
Court in 1969 and that there were five 
other Judges along with Mr, Poti wha 
were inducted into the High Court prior 
to 1973, If the proposal of the Chief Jus- 
tice of India was implemented, a fairly 
funior Judge would become Chief Jus- 
tice over his seniors, a thing which would 
be seriously resented as the imposition 
would be, utterly. unjustified, destroying 
ruthlessly the natural expectations of 
Judges who had accepted High Court 
fudgeship between 1969 and 1973, It ap: 
pears this very relevant aspect was com~< 
pletely - overlooked while making the re 
commendation for the transfer of Shri 
K, D, Sharma to Kerala High Court, This 
faux pau on being: brought to the notice 
of the Chief Justice of India was rightly 
accepted saying that the Chief Justice of 
India “did not realise that as many as 
six Judges of the Kerala High Court are 
senior to Justice K, D. Sharma and that 
makes it necessary to think’ about the 
matter afresh”, and, therefore, by letter 


‘dated December 8, 1980, the proposal to: 


fravisfer Shri K, D,' Sharma as Chief 
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Justice of Kerala was cancelled and in 
supersession of that proposal a fresh pro- 
posal was submitted that Shri K, D., 
Skarma be transferred to Sik- 
kim and Shri M. M, S, Gujral, the 
then Chief Jutice of Sikkim be. transfer- 
red. as Chief Justice, Kerala, Even Mr, 


‘Gujral was inducted as a. High .Court 


Judge five months later than Mr, -Poti 
This. fact was-not considered important 


enough in making the proposal, The other 


proposals .contained.is the letter dated 
December 7, 1980, were reaffirmed which 
would imply that Shri K, B,..N, Singh’s 
proposed transfer from Patna to Rajas= 
than High Court was to be ordered, 


825. The next letter dated December 
18, 1980, by Chief Justice of India to.Law 
Minister reveals one more fact that be- 
fore the letter dated December 8, 1980, 
intimating the cancellation of proposal of 


transfer of Shri K, D, Sharma to Kerala 


High Court reached appropriate quarters, 


the proposal was already processed to the 


Prime Minister who appears to have ap- 


proved the same and this becomes evi~ — 


dent from a recital in the letter dated 
December 18, 1980, that having commu- 
nicated ` one proposal to the Prime 
Minister in regard to the appointment of 


‘Kerala Chief Justice (Shri K, D, Sharma) 


consequent upon the impending elevation 
of the then Chief Justice. to Supreme 
Court, it was somewhat awkward to 


withdraw that proposal especially since 
the Prime Minister was inclined to agree 


to that proposal, 


826, Possibly with a view to apprising 


‘the Prime Minister as to the - circum- 


stances necessitating withdrawal of the 


‘proposal, on the same day a letter was 
‘addressed by the Chief Justice of India 


to the Prime Minister in which it ‘was 
stated that while recommending transfer 
of Shri K, D, Sharma as Chief Justice of 
Kerala High -Court he had overlooked 
that Justice K. D, Sharma is Junior to as 
meny as six Judges of the Kerala High 
Court and;'therefore, his transfer to that 
High Court was bound to invite a great 


‘amount of public criticism and it would 


also create administrative problems in 
the way of Justice Sharma himself, One 
other aspect in this letter worth noticing 
is that the Chief Jusice of India inform- 
ed the Prime Minister that he was try- 
ing to explore the possibility of recom; 
mending the appointment of the senior 
mcst ‘puisne Judge of the Karnataka High 


i 
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paragraph of the letter the Chief Justice 
of- India reiterates that the other propo- 
sals, for example, the ‘proposal of trans- 
fer of Shri K, D, Sharma, Acting Chief 
ustica of Rajasthan High Court to 
Sikkim and the transfer of Shri K, B, N, 


- Singh, Chief Justice of Patna High Court 


to Rajasthan High Court may await fur- 


ther consideration, The underlined por- 


lion of the letter extracted herein would 
show that the proposal to transfer Shri 


K. B, N. Singh to Rajasthan was likely 


io be reviewed and reconsidered and, 
therefore, the proposal itself may become 
tentative, But the next letter to which 
presently a reference would be made 
would show that the ‘transfer of Shri 
K, B, N, Singh was certain, only the stas 
tion may ba reconsidered, 


| 827. The Chief Justice of India wrote 
to the Law Minister on December 20, 


1980, that is, two days after the letter to 
Ahe Prime Minister that having given the 
“matter his most anxious consideration, he 


proposed, in supersession of the previous 
proposals made by him, that Shri M. M, 
Ismail, Chief Justice of Madras’ High 
Court should be appointed as the Chief 
Justice of the Kerala High Court and in 
the consequential vacancy caused 
in the office of Chief Justica 
of Madras ~ High Court Shri K, B. N, 
Singh, Chief Justice of Paina be trans- 
ferred as Chief Justice of Madras, A fur- 
ther proposal was that Shri Syed Sarwar 
Ali, seniormost puisne Judge iñ the 


‘Patna High Court should be appointed as 


Acting Chief Justice. of the Patna High 


Court. There ends the correspondence, 


828. The correspondence bearing A 
Ehe question of transfer of Shri K, B 
Singh, commencing from Dee, 7, Tal 
and ending with the letter dated Decem= 
ber 20, 1980, has been disclosed, There 
is no contemporaneous written evidence 
bearing on this topic either in the form 
of memorandum or notings, This be: 
comes explicit from the following para- 
graph in. the.statement made on behalf 
of Union of India by. the learned Soli- 
citor-General’ on Nov, 12, 1981, oe 
paragraph in the statement reads | 
under: 


"xcept the material brought on re- 
cord by the various affidavits filed ` on 
behalf ‘of the Government of India in the 
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Court, Shri K. Bhimiah, as Chief Justice 
‘of Kerala High: Court, In the penultimate 


data is available 
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casd, the correspondence already, dis+ 
closed and the notings submitted to this 
Hon’ble Courf with a claim of privilege, 
thera are no minutes recorded as to any 
conversation between the Chief Justice of 
India and the Union of India, No other 
except what is in the 
above records”, 

| (Underlining mine) 


829, “Affidavits refer fo telephonic con- 


‘versation of Chief. Justice of India with 


Mr, Singh on January 5, 1981, and the 
meeting between the two on January 8, 
1981, File of noting was shown to the 
Court, Dr. Singhvi submitted that if there 


‘is any relevant material bearing on the 


question of transfer of Shri Singh it must 
be disclosed and consistent with our 


order for disclosure we would have been 


duty bound to disclose it, The fact that 
after perusing the file we did not direct 


- disclosure permits the irresistible infer- 


ence that the notings did not:contain any 
relevant material. Therefore a fortiori if 
follows that except tha correspondence 
disclosed there is no contemporaneous 
written record; nor notings of minutes of 
telephonic commiunication relevant to 
transfer of Shri Singh, And if would be 
imprudent to hold that such serious issue 
with forebodings of resignation is left to 
oral discussion between two high con~- 
stitutional functionaries to be conjured up 
by tapping memory as to what transpir- 


ed, Such an approach would expose high 


constitutional functionary like Chief Jus- 
fice of a High Courf without remedy, re- 
prieve and relief, 


830. Disclosed correspondence thus 
being the only source of. what happened 
during ‘two weeks commencing from 
December Y, 1980, and ending with the 
fetter dated December, 20, 1980, has to be 
minutely albeit dispassionately and ob- 
fectively scanned, During the fateful 
period five Chief Justices and one 
puisne Judge were proposed to be 
transferred, They include Chief. Jus 
tices K, D, Sharma (Rajasthan), K, B, N. 
Singh‘ (Patna),-M M, S. Gujral (Sikkim), 
Acting Chief Justice Faroogi. (J, & K), 
Chief Justice M, M, Ismail (Madras) and 
Justice M, H, Hussain, a puisne Judge of 
ithe ‘Allahabad High Court who was to be 
promoted, transferred and posted as 
Chief Justice, Jammu and Kashmir, And 
notice the rotational movement, . Shri 


Sharma wag first proposed to be moved 
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‘from Jodhpur to Ernakulam, i. e, Rajas- 
than to Kerala, from the Hindi speaking 
belt to an area where Hindi i hardly 
welcome. Shri Gujral moves from.Sikkim 
fo Ernakulam, that is, from Sikkimese to 
Malayalam and from extreme north to 
down South. Within 24 hours the wheel 
turned almost 180 degrees when’ Shri 
Sharma instead of going: to extreme 
south, i. e Ernakulam in Kerala, is 
pushed to extreme north, Sikkim in the 
foothills of Himalayas. Shri Singh is first 
‘proposed to be ‘sent from Patna to 
Jodhpur, Rajasthan, both in Hindi speak- 
ing belt and then actually shifted to Mad- 
ras, Hindi to Tamil, seriously objected to 
by Mr. M. G, Ramchandran, Chief Minis- 
ter of Tamil Nadu. Shri Ismail moved 
from Madras to. Kerala not very far away 
though from Tamil to Malayalam 
language area. Shri Farooqi who was first 
in Kashmir, then sent to Allahabad, 
‘brought back to Kashmir, is proposed to 
be demoted and sent to Chandigarh. 
Shri Mohammad Hamid Hussain moves 
from Allahabad to Jammu and Kashmir. 
‘The chequered history of this rotational 
movement spreading over hardly 13 days 
would hardly satisfy the rigorous test 
of a mature, objective, dispassionate con- 
sideration of the various factors involved 
in the transfer. This is allithe more so 
because as it will be pointed out a little 
while later that the Government of India 
possibly out of deference to Chief Justice 
of India, which ought to be the right 


attitude, had simply abdicated itself and. 


accepted the proposals not for the 
reasons for which they were made but 
for entirely contrary and opposite 
reasons, g : 


'- 831. Transfer of Shri Singh is sought 
to be sustained on the ground that: it is 
not by. way of punishment nor on ac- 
count of misbehaviour or objectionable 
conduct on his:part nor with a view to 
casting a stigma on him but in larger 
public interest, namely, that he: being an 
experienced senior Chief Justice, such a 
person was required to man a premier 
High Court like the Madras High’ Court. 
Does the correspondence bear out this 
submission? , TE 


832. The letter dated December 7; 
1980, read as a whole, piecemeal or line- 
wise hardly indicates that Shri Singh was 
proposed ‘to be transferred because he 
was the senior experienced man and a 
premier. High Court like the Madras .High 
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thers were formed - 
‘dence. When ‘the submission that trans- 
fer of Shri Singh was not 
interest is considered, it would be -point- 
ed out ‘that when transfer was first .moot- 
-ed, there was not even a remote possi- 


„a whole, an 
formed on . 


ALR, 


.Court would require a senior. experienc- 


ed person. All High Courts are of equal 


‘importance, save that some High Courts 


have,:a span of more than a century and 
after the indepen- 


in public 


bility of Madras. High Court requiring a 
senior experienced J udge. | 


833. With this pema -if the 
letter dated December 7, 1980, is read as 
indelible impression is 
the mind that the 
governing consideration for recom- 
mending transfers _was that one or the 


other Chief J ustice had made himself ob- 
‘noxious on account of complaints against 


him, Mr, Justice Farooqi’ s caseisan in- 
svance in point and it is incontrovertible 
that in his case it was proposed that he 
be demoted and transferred from Jammu- 


„and Kashmir to, Chandigarh because seve- 


ral complaints had been received against 
him some of which ‘on verification seem 
well -founded, And this is the undertone of 
the whole letter because it is with refer- 
ence to Justice Farooqui that the pro~ 
posals for transfer commenced in the 


letter. And this is reinforced when ‘one 
reads the case of Shri Satish Chandra, 


Chief‘ Justice of Allahabad because it is 
suggested by the Chief Justice of India 
that he is fairly satisfied that Shri Satish 
Chandra should be transferred but ‘that 
he will formulate the proposal by reach- 
ing a decision | after a ‘visit to Allahabad 
when he proposed. to meet various mem- 


‘bers of the Allahabad Bar as also Judges 


of the High Court to ascertain the state 
of affairs in Allahabad. If Shri Satish 
Chandra is the senior experienced ‘Chief 


Justice, that aspect is not to be collected 
by a -visit to Allahabad. If some other 
public interest requires transfer of Shri 


Satish Chandra, a visit to Allahabad 
would hardly be enlightening. ‘If the 
state of affairs at Allahabad is required 
ta be ascertained a Visit is inevitable, 


aat such a visit was in contemplation is 


clearly, stated and during this visit what 
was contemplated. to be’ done was a. meet- 
ing with various members ‘of the Allaha- 


‘bad Bar ‘as also Judges of the Allahabad 


-High Court. And this meeting was for the 
avowed object of ascertaining the state of 
affairs in’ Allahabad which will have a 


bearing, onthe proposal to transfer Shri 
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Satish Chandra. .Can it be said in all 
humility that the sequence of events 
herein set out ` would not urimistakbly 
show that the complaints against Shri 


Satish Chandra have to be examined, the. 


truth or otherwise of it has to be as- 
certained, the degree of his unaccept- 
ability at Allahabad has to be determin~ 
ed and upon all these considerations 
flowing invariably from complaints 
against Shri Satish Chandra, a transfer 
proposal would be submitted, Add to 
this the statement in the letter dated 
December 7, 1980, when the chapter on 
transfers opens that transfers be made in 
appropriate cases for strictly objective 
reasons, In this connection Chief Justice 
of India states that he has made personal 
enquiries in this behalf and has mef 
several lawyers and many Judges of the 
concerned High Courts and on the basis 
of the data collected during such visi6 
and enquiry which he has considered with 
greatest objectivity, he proposed trans- 
fers including that of Shri Singh. There- 
fore, the transfer is the outcome of en- 
guiries from lawyers and Judges, about 
local atmosphere qua a Judge necessitat- 
ing his’ transfer. The transfer in such a 
case would be clearly relatable to the 
alleged misbehaviour, if any, or conduct 
of the Judge, z 


834. Read the letter as a whole and 
the permeating flavour emerging from it 
is that the Chief Justice of India believed, 
truthfully and honestly, but impermis- 
sible aceording to the ratio in Mr, Sheth’s 
case that the transfer in each case was 
to remove the Judge from a certain place 
because he had made himself obnoxious 
and that this cannot be for any other 
reason except punishment because it has 
already been pointed out that transfer is 
more harmful than even punishment, This 
conclusion is reinforced by a specific, un- 
ambiguous assertion extracted herein- 
above that the Chief Justice of India was 
opposed to the wholesale transfer of 
Chief Justiees of High Courts and that 
his approaeh was that : ‘transfer may be 
made in appropriate cases for strictly 
objective reasons. Personal considerations 
must be wholly kept out in such cases’, 
Analysing this sentence it would mean 
that wholesale transfer of Chief Justices 
referable to an objective norm that the 
Chief Justiees shall always be from out- 
side is not acceptable to the Chief Justice 
of India. That is his view and he strictly 
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adheres to it, He is, therefore, certainly 
not proposing transfers as and by way of 
policy, It would be so because in his 
leading judgment in Mr,-Sheth’s case he 
has expressed in no uncertain terms that 
policy ‘transfers on a wholesale basis 
which leave no scope for considering the 
facts of each particular case and which 
are influenced by one-sided govern- 
mental eonsiderations are outside the 
contemplaion of our Constitution, The 
Chief Justice of India is thus opposed to 
policy transfers, Therefore, he is not pro- 
posing these transfers by way of policy 
transfers, The Chief Justice of India is 
of the view that the transfer may be 
made in appropriate case, meaning there- 
by selective transfers, Then he says that 
it must be for objective reasons, These 
objective reasons may include complaints 
against the Judge concerned and the com- 
plaints, if found to be of substance, trans- 
fer. may be ordered pursuant to the com- 
plaints, Transfers on such complaints 
can be made and would not be made 
punitive is also his view in the leading 
judgment in Mr, Sheth’s case. To recall 


. his observation that the ‘factious local at- 


mosphere sometimes demands the drafting 
of a Judge or Chief Justice from another 
High Court and on the rarest of rare oc- 
easions which can be counted on the fin- 
gers of a hand, it becomes necessary to 
withdraw a Judge from a circle of favou- 
rites and non-favourites’, Transfer for 
these reasons would, according to the 
view expressed by Chandrachud, J, in Mr. 
Sheth’s case (AIR 1977 SC 2328); be in 
public interest, This itself is a moot point. 
Transfer in appropriate cases not answer- 
able to any objective norms would be 
selective transfer, But in view of the 
majority decision in Mr, Sheth’s case, the 
more objectionable part is that personal 
considerations in'the matter of such 
transfers. be wholly kept out, If by perz 
sonal considerations. it is meant the com- 
plaints against Judge then it becomes tau- 
tologous beeause objective reasons re- 
main unexplained, If by personal con- 
siderations what is meant is personal dif- 
ficulties, inconveniences and hardships of 
the Judge consequent upon the transfer 
and if these are to be kept out of con- 
sideration, the transfer order becomes 
bad in view of the ratio in Mr. Sheth’s 
case, Therefore, summing up the whole 
approach underlying the letter by which 
transfers were first proposed show that 
all the relevant aspects were not taken 
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into consideration, to wit, proposal ta 
transfer Shri K, D, Sharma to Kerala, 
that these were not policy transfers be- 
cause the Chief Justice of India was 
Wholly opposed to policy transfers; that 
these were selective transfers in “appro- 
priate cases meaning complaints against 
_ Mr, Justice Faroogi and the future in- 

vestigation of complaints against Chief 
‘Justice Satish Chandra, and the data col- 


lected in course of enquiry with lawyers 
and Judges in respect of other Judges. 


whose transfer was proposed, that the 
personal considerations, i, e, the personal 
inconveniences, hardships and difficul- 
ties were to be kept out of consideration, 
and that the transfers were to be for ob- 
jective reasons, namely, complaints 
against the concerned Judges, were the 
governing considerations of the letter and 
this was operating on the mind of the 


Chief Justice of India while proposing the — 


transfers, It may also be recalled here 
that while deciding the transfers the sta- 
tion to which the man is sent has a rel~ 
evant consideration because as has been 
pointed out that some stations are good 
and some are notsogood, And while de- 
ciding the station it is necessary that the 
personal considerations of the Judge may 
have an important bearing, to wit, educa- 
tion of his children, environmental con- 
siderations, availability of medical facility, 
health of his parents, if any, etc, and all 
these have to be kept in view in deciding 
the station to which the Judge is propos- 
ed to be transferred. Now, here this as- 
pect seems to have been taken for grant- 
ed because on December 7, 1980, Shri 
Sharma was proposed to be sent to Kerala 
and on the next day he was shifted to 
Sikkim, Is there anything comparable be- 
tween Ernakulam and Sikkim save and 
except that they form part of India? Shri 
Singh was proposed to be transferred 
first to Jodhpur and then he was shifted 
, to Madras, Now, nothing transpires from 
the record as to what relevant considera~ 
, tions about selecting the station qua a 

Judge have weighed with the Chief Jus: 

tice of India while making proposal fer 
transfer, . 

835. One additional fact which I only 
propose to mention and not comment 
' upon is that all the relevant considera~ 
tions were not thoroughly examined and 
` analysed before making the proposal and 
this becomes apparent from the fact that 
a very vital consideration that a junior 


may not be imposed over a senior was 


Mo, 
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wholly overlooked when Mr, K, D, 
Sharma was proposed to be sent to Kerala 
bəcause there were six J udges senior to 
Mr. Sharma who would be Puisne J udges 
and over whom he would be the Chief 
Justice, And this is admitted when it is 
stated that that aspect while making the 
proposal was overlooked, This is such a 
vital consideration that if the proposal 
had been carried out, it would have ad- 


mittedly invited a great amount of pub~ 


liz criticism and would have resulted in 
administrative problems in the way. of 
Mr, Justice Sharma himself, 


_ 836. It may be fairly assumed here 
that at one stage the Chief Justice of 
India considered it necessary in public 
interest to transfer Mr, Justice Gujral 
from Sikkim but that proposal was even- 
tually dropped, 


837. The most serious contention rais+ 
ed by Dr, Singhvi may now be examined, 
Urged Dr, Singhvi, that before a transfer 
of a Judge is contemplated it is neces- 
sery to keep in view his personal pro- 
blems and it must be weighed in relation 
tc the reasons for his transfer, When a 
high constitutional functionary like the 
Chief Justice of India makes a proposal 
it is no conceivable that the proposal 
would be made first and the relevant 
fects bearing on the subject may be cols 
lected afterwards and examined and eva- 
luated later on, on a proposition that if 
it becomes so necessary the proposal may 
be withdrawn, This is not how high con- 
stitutional functionaries discharge their 
constitutional obligations, Art, 222 pro« 
vides for a minimum safeguard of a cons 
sultation with the Chief Justice of India, 
What constitutes meaningful, purposive 
and substantial consultation has been sef 
out earlier, It includes within its fold an 
inquiry into the personal factors of the 
Judge such as the position of his wife, 
children, parents, other inconveniences 
and difficulties that he might exprience 
on transfer, This can be gathered either 
from the Judge concerned or from other 
reliable sources, But personal inconveni~ 
ences at best can be gathered from the 
person himself, bo ttre nae 

838. There is not a tittle of evidencd 
that before proposing the trans- 
fer of Shri K, B, N, Singh from 
Bihar to Rajasthan on December 7, 
1980, he had been given even a giimpse 
of his proposed transfer, That is an ad-< 
mitted position. Nothing was whispered 
fo him, neither in February 1980 when 
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the Chief Justice of India paid an offi- 
cial visit to Patna, nor at any time till 
December 7, 1980, when a firm proposal 
emanated from the Chief Justice of 
India and was handed in to the Govern- 
ment of India for being implemented, In 
this connection it is stated in the affida- 
vit ofthe Chief Justice of India that the 
mother of Shri K. B, N. Singh is old and 
is not keeping good health was a fact 
known to him since Feb, -1980. The age 
and health of the mother, an objective 
fact if known would by itself hardly be 
relevant, The real question would be, 
what is the position of the mother qua 
the son and how much is she in her old 
age dependent on the son, and what would 
be the result of bringing about an es- 
trangement between the two, That is a 
. vital consideration not the fact of her age 
and present health, Till January 5, 1981, 
during which period two independent 
proposals emanated from the Chief Jus- 
tice of India for transfer of Shri K, B, N. 
Singh, first to Rajasthan and next to 
Madras, not a whisper was made to Shri 
Singh about the proposed transfer, After- 
all, when a high constitutional function- 
ary like the Chief Justice of India makes 
a proposal how speedily it is processed at 
the highest level becomes discernible 
from the fact that the proposal dated 
- December 7, 1980, passed through the Law 


` Minister to the Prime Minister by Decem-. 


ber 9, 1980, and was approved by the 
Prime Minister and embarrassment was 
felt as disclosed by the letter of the Chief 
Justice of India dated December 18, 1980, 
while withdrawing the proposal, The in- 
controvertible fact situation that emerges 
from reading the correspondence is thaf 
the Chief Justice of India made the pro- 
posal for transfer of Shri K, B. N, Singh 
in the letter dated December 7, 1980, re- 
affirmed it in the letter dated Decem- 
ber 8, 1980, described it as tentative by 
saying that the proposal concerning Shri 
K. B. N, Singh may wait further consi- 
deration by the letter dated December 18, 
1980, and affirmed it to be a firm pro- 
posal by letter dated December 20, 1980, 
without whispering a word to Shri 
K. B. N, Singh, The proposal is unaeccom: 
panied by necessary relevant facts evi- 
dencing the relevant public interest, and 
it is inevitable that it must be so. Public 
interest which necessitates fransfer is 
not stated, There is not the slightest re- 
ference to the problem of mother of Shri 
Singh. May be, Chief Justice of India 


may consider it irrelevant from his stand- 
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point, But President is entitled to know 
every relevant fact, And barring mak- 
ing proposal till that day no relevant fact 
is collected and even if Chief Justice of 
India had the facts, none were stated in 
the proposal, Would the Chief Justice of 
India accept this proposal emanating in 
this form from President without further 
inquiry? He would. send for all relevant 
material which must be the source and 
foundation for transfer, Should the Pre- 
sident be denied the same considerations? 
And President says he had no discussion 
with the Chief Justice of India, It was 
for the first time in a telephonic talk in 
the evening of January 5, 1981, the Chief 
Justice of India conveyed the proposal 
for transfer to Shri K, B, N, Singh, By 
that time two firm proposals, one a ten- 
tative and another final were pending 
with the Government of India, It would 
be stretching one’s credibility to limit to 
hold that Chief Justice of India postpon- 
ed talking to Shri Singh to a date later 
than the proposals, Chief Justice of India 
is an authority to be consulted but in- 
stead of being consulted he initiated the 
proposal, The minimum that is excepted 
of him is that he collects all relevant 
facts, also collects the relevant personal 
problems of the Judge to be transferred, 
examines, appraises and evaluates them 
from all objective standards keeping in 
view the possible inconvenience and hard- 
ship likely to be caused to the Judge and 
comparable public interest which neces- 
sitates transfer and thereafter puts for- 
ward the proposal, While discharging 
such a high constitutional function of 
either initiating the proposal for transfer 
or for being consulted for transfer it 
would be a failure to perform the consti- 
tutional duty if the proposal is made first, 
processed right up to the Prime Minister 
in one case and collecting of the data 1s 
postponed to a later date, This is con- 
trary to what Chandrachud, J. has stated 
in his judgment in Mr, Sheth’s case (AIR 
1977 SC 2328), To recall, he said that 
there can be no purposeful consideration 
of a matter in the absence of facts and 
circumstances on the basis of which alone 
the nature of the problem involved can 
be appreciated and a right decision taken, 
The decision to be a right decision mus? 
follow the collection of material and be 
based on the material and that callection 
of evidence is not an empty formality for 
the record only, 


839. It was, however, said that before 
the proposal was finally implemented by, 
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the Presidential notification transferring 
Shri K. B. N, Singh there was a full and 
effective consultation between the Chief 
Justice of lndia and the President and 
that by that time the Chief Justice of 
India was in possession of all the rel- 
evant and material facts, Attention in this 
context was invited to a statement in the 
affidavit of the Chief Justice of India 
that ‘there was a full and effective con- 
sultation between me and the President 
of India on the question of Shri K. B, N, 
Singh’s transfer from Patna to Madras 
as Chief Justice of Madras High Court, 
Every relevant aspect of that question 
was discussed by me fully with the Pre- 
sident both before and after I proposed 
the transfer’, What reference to the state- 
ment in affidavit a question was put to 
Mr. Parasaran, learned Solieitor~General 
as to whether the discussion involved in 
consultation was personally with the Pres 
sident of India or the expression ‘Presi~ 
dent of India’ means the Government of 
India and the eonsultation was through 
proper channel as laid down in the rules 
of business. A statement was read 
over to the Court by Mr, Parasaran, pos- 
sibly as instructed by the President of 
India, that at no time the Chief Justice 
of India had any personal discussion with 
the President. Therefore, one has to fall 
back on the discussion, if any, Chief Jus- 
tice of India may have either with the 
Law Minister who as Minister of Jus- 
tice according to the rules of business 
would be the proper person to deal with 
the problem of transfer, If appears more 
or less the discussion has been by cor- 
respondenee, Even a perfunetory know- 


‘ledge about official correspondence would 
_convinee anyone that if there is a eons 
‘tinuous correspondence on the subjecf, 


every letter would have a reference to 
the prior better bearing on the subject; 
Turning to the first letter dated Decem-~ 


_ber 7, 1980, in whieh a proposal is made 
-for fransfer of Shri K, B, N, Singh from 


' Patna to Rafasthan, 


thera is not the 
slightess reference to any earlier discus- 
sion oral or in writing between the Law 


- Minister and the Chief Justice of India 


on the question of transfer of Shri 
K. B, N, Singh, It may be that there was 
some publita debate about the transfer of 


- all Chief Justices of High Courts pursuant 


to a policy which was sought to be evolv- 
ed that the Chief Justices of 
all High Courts must be from out- 


side the State, This evolving proposal was 
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not acceptable to the Chief Justice of 
India wher he said in the first letter that 
he is firmly opposed to a wholesale trans- 
fer of Chief Justices of High Courts, 
Then he proceeded to point out transfers 
may be effected in appropriate cases for 
strictly objective reasons, Having settled 
what ought to be the governing form for 
transfer, the Chief Justice proposed 
fransier of Acting Chief Justice K. D, 
Sharma, Chief Justice K. B. N, Singh, 
Acting Chief Justice M, B. Farooqi and 
Justice M, H, Hussain, Recalling the 
statement in the affidavit that there was 
full and effective consultation with the 


Presiden, of India prior to transfer, it has 


to be avaluated in the light of the con- 
temporaneous written evidence in the 
form. of the letter of the Chief Justice of 
India dated December 7, 1980, And in 
the statement on behalf of Union of India 
Gated November 12, 1981, it is specificaliy 
made clear that except the disclosed cor- 


respondence and notings for which pri- | 


vilega is claimed there are no minutes or 


notes of discussion, I have shown above 


that there is no other contemporaneous 
written record except the correspondence, 
The first proposal to transfer Shri 
K. B. N, Singh finds its place in letter 


dated December 7, 1980. It is an admitted | 
position that prior to thas there was no — 


discussion between the Chief Justice - of 
India and the Law Minister. Equally it 


is an admitted position that Shri K. B. N, 


Singh was not even whispered that it was 
proposed to transfer him, It is also an 


admitted position that it was on Janu-_, 


ary 5, 1981, that the Chief Justice of 
India talked with Shri K. B. N, Singh for 
the first time in which he broached the 


subject of transfer of Shri Singh, The | 


inescapable eonelusion is that a firm prox 
posal for transfer was submitted to Gov< 
ernment as late as December 20, 1980, 
and about 15 days thereafter Shri Singh 
was told for the first time about his pro~ 
posed transfer and was invited to inform 
the Chief Justice of India about his per= 
sonal difficulties and meonveniences, 
Now, the order of transfer is dated 
January 14, 1981, In between Shri Singh 


m oe 


ts 


— ane 


met the Chief Justice of India on Janu~ : 


ary 8, 1981, and till the order of transfer :- 


was notified there is nothing in the cor- 


respondence which shows that there was 


any further discussion, The firm decision 
was reached on January. 8, 1981 itself 
because it was stated to the court that the 


Prime Minister approved the proposal of 


transfer of Shri Singh on January 9, 1981, . 
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It is reasonable to believe that Law 
Minister must have processed the pro- 
posal on January 8, 1981. The meeting 
between Chief Justice of India and Shri 
Singh took place in the evening on Janu- 
ary 8, 1981, This would establish that a 
firm proposal for transfer was made, 
processed and approved before collecting 
all the relevant material which would 
considerably detract from the validity. 
and efficacy of the proposal. Even if sub~ 
sequently gathered facts were communis 
cated to the President, one could have 
overlooked this. apparent defect but the 
written record does not bear out that the 
President was informed of all the rel- 
evant facts, tre or | 


840. One would have expected in this 
connection that while making the pro- 
posal for transfer, the very letter would, 
in respect of each Judge proposed to be 
transferred, set out therein as to what 
were the personal difficulties, what neces- 
sitates the transfer, which public interest 
was likely to be served by the transfer 
and all these should find their relevant 
place in the proposal itself, Oral or tele~ 
phonie conversation while discharging 
important constitutional function affect- 
ing character and dignity of such high 
constitutional functionary as Chief Jus- 
tice of a High Court is entirely out of 
place. The only reference to the transfer 
of Shri K. B. N, Singh in the first letter 
is as under: 


“The transfer of Justice K. D. Sharma 
will create a vacancy in the office of the 
Chief Justice of the 
Court. I recommend that Justice K. B. N, 
_ Singh, who is the Chief Justice of the 
' Patna High Court, should be transferred 

as the Chief Justice of the Rajasthan 
High Court.” 


We struggled hard to find out from this 
_ long letter as to what public interest pro~ 
‘ mpted the Chief Justice of India to pro- 
pose transfer of Shri K. B. N. Singh to 
Rajasthan. The later suggestion that Shri 
Singh’s transfer was proposed to subserve 
- the public interest, namely, that he is 
, a®senior, experienced Chief Justice need- 
ed to preside over a premier High Court 
will not help because there was no ques- 
tion of sending a senior, experienced 
Chief Justice to Rajasthan High Court and 
at the relevant time there was no pro- 
posal for transfer of Shri M. M. Ismail, 
Chief Justice of Madras High Court. 
Therefore, some other public interest 
_ must have informed the Chief Justice 
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of India to propose transfer of Shri Singt 
to Rajasthan, What inevitably transpire: 
is that the transfer of Shri Singh fror 
Patna is certain, reasons and place anc 
public interest may fill in the gap a 
situation demands, This is neither con- 
sultation nor appreciation of relevan 
facts to satisfy the rigorous test laic 
down in Mr, Sheth’s case, 


841. There is a further lacuna in the 
process of consultation and it may be 
briefly mentioned here. While laying 
down the parameters of the scope of con- 
sultation under Art, 222 (1), Chandrachud, 
J, in his leading judgment of the majority 
view in Mr. Sheth’s case (AIR 1977 SC 
2328) approved and affirmed the passage 
in Chandramouleshwar Prasad (1970-2 
SCR 666; AIR 1970 SC 370) extracted 
earlier, Approving the statement of law 
ecntained in the extracted passage, it 
was said in Mr. Sheth’s case that in 
order that the two minds may be able tc 
confer and produce a mutual impact, il 


is essential that each must have for its 


consideration full and identical - facts, 
which can at once constitute both the 
source and foundation of the final deci- 
sion. If one party makes a proposal tc 
the other who has a counter proposal 
in his mind which is not communicatec 
to the proposer, the direction fo give 
effect to the counter proposal without 
anything more cannot be said to have 
been issued after consultation (pp. 674- 
675) (of SCR): (at p. 375 of AIR). The 
question is, whether this test is satis- 
fied, 

842. Chief Justice of India unmis- 
takably asserts that he is opposed tc 
policy transfers or wholesale transfers 
of Chief Justices of the High Courts. He 
is of the view that transfers may be made 
in appropriate cases for strictly objective 
reasons. In other words, selective trans- 
fers, Pursuant to this view held by him 
he proposed amongst others the transfer 
of Shri K, B, N. Singh. This proposal was 
to be processed by the executive. It was 
incumbent upon the executive to have re- 
quested the Chief Justice of India to pul 
all the materials and relevant facts col- 
lected by him for consideration of the 
President. Obviously, pursuant to .a 
caution voiced by Chandrachud, J. in Mr. 
Sheth’s case that as a high constitutional 
functionary like the Chief Justice ol 
High Court was involved all the neces- 
sary relevant facts bearing on the ques- 
tion of transfer must be collected by the 


518 S. C. 


Chief Justice of India as this is founded 
on the principle that in a matter which 
concerns the judiciary vitally, no deci- 
sion ought be taken by the executive 
without obtaining the views of the Chief 
Justice of Indja who, by training and ex- 
perience, is in the best position to con- 
sider the situation fairly, competently and 
objectively, In order to consider every 
relevant fact in the discharge of this 
constitutional obligation the Chief Jus- 
tice of India would be within his right 
and indeed it is his duty wherever neces- 
sary to elicit and ascertain further facts 
either directly from the judge concerned 
or from reliable sources, but thereafter 
he has voiced a caution that ‘the execu- 
tive cannot and ought not to establish 
rapport with the judges which is the func- 
tion and privilege of the Chief Justice’, 
Consistently with this weighty {judicial 
pronouncement the Chief Justice of India 
alone will have to gather all material and 
the executive would be well advised to 
keep hands off the judiciary, Therefore, 
whatever material the Chief. Justice of 
India will have, has to be placed before 
the President. The correspondence mani- 
fests a woeful lack of any such material 
being placed before the President, That 
apart, the Chief Justice of India pro- 
posed selective transfers in appropriate 
cases strictly for objective reasons, Now, 
lock at the performance of the executive, 
The executive appears to have accepted 
the proposal not on merits but -out of 


reverence for the Chief Justice of India - 


which constitutes a complete abdication 
of its function, This becomes discernible 
when in the course of hearing in response 
to a query made by the Court, the learn- 
ed Soljcitor-General made a statement on 
November 12, 1981, which is material for 
the decision on this point and, therefore, 
may be extracted hereunder: 


“Throughout the Government had been 
of the view that as a _ policy 
the Chief Justices of the varl- 
ous High Courts should be from outside 
their States. It is this policy view that 
was put across to the Chief Justice of 
India. The Chief Justice of India ex- 
pressed that he was opposed to all the 
Chief Justices of the High Courts being 
from outside and was keen on transfers 
to be made in appropriate cases strictly 
for objective reasons. It js in pursuance 
of the view propounded by the Chief 
Justice of Indig that he suggested the 
transfers covered by the IJetters which 
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in his view were desirable. Government 
acceded to the transfers proposed by the 
Chief Justice of India as (1) it was felt 
that not agreeing to these transfers may 
be construed as though the Government 
is departing from the view of having 
Chief Justices from outside: (2) the 
policy aspect could still be pressed _into 
service later.” (Emphasis supplied) 


At a later stage of the hearing to 
a further query by the Court Mr. Para- 
Saran in terms stated that the Govern- 
ment accepted the proposal for transfer 
not for the reasons which prompted the 
Chief Justice of India to propose trans- 
fers but for its own reasons, Recalling 
the test of consultation at this stage set 
out just hereinabove that ‘if one party 
makes a proposal to other who -has a 


. counter proposal in his mind which is 


not communicated to the proposer the 
direction to give effect to the counter 
proposa] without anything more, can- 
not be said to have been issued after 
consultation’, the proposal was for a 
selective transfer definitely not in con- 
sonance with any policy Government of 
India may have in contemplation which 
was firmly opposed and the counter pro~ 
posal was for policy transfer and giving 
effect to the counter .proposal without 
anything more cannot be said to be after 
consultation. The test of consultation 
certeinly is not satisfied because not 
only two minds have not been able to 
confer and produce a mutual effect but 
each did not Have full and identical 
facts and, therefore, the final decision 
cannot be said to be the product of con- 
sultation and deliberation. 


843. A very emotional and passionate 
appeal was made by Mr. Parasaran to 
consider these transfers as policy trans- 
fers, In the Jight of the statements here- 
inabove quoted, the appeal must fali 
On deaf ears. for, the Government of 
India had a policy in embryonic stage 
and the Chief Justice of India was firm~ 
ly opposed to any such policy because 
he is firmly committed to the view as 
laid down in his majority judgment in 
Mr. Sheth’s case that policy transfers on 
a wholesale basis which ].ave no scope 
for considering the facts of each parti- 
cular case and which are influenced by 
one-sided governmental considerations 
are cutside the contemplation of our Con- 


stitution, He re-asserts this in hig letter 
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dated December 7, 1981, Apart from this, 
it is impossible to uphold this transfer 
as a policy transfer. It is no doubt true 
that laying down of a policy is the func- 
tion of the executive, If that policy ra- 
lates io judiciary, ordinarily the execu 
live would be well advised to have fuli 
and effective consultation with the Chief 
Justice of India, the highest constitu- 
tional functionary in the judiciary, The 
policy has to be evolved and firmly laid. 
Views expressed do not constitute policy. 
Now the question is, was there any 
policy to which these iransfers can be 
related? The view of the Government as 
expressed by the Law Minister is that 
Chief Justice of every High Court shall 
be from outside his jurisdiction, Maybe, 
the Government may lay down such a 
policy and as and when laid down its 
constitutional validity may have to be 
examined, But one cannot accord the 
Status of policy to a view expressed by 
the Law Minister, may be the Official 
spokesman for the Department of Legal 
Affairs and Justice of the Government 
of India, We were not told how a policy 
is framed and firmly laid down. But a 
view occasionally expressed does not 
have the trappings of a firmly laid down 
policy, And it is not in dispute in this 
case, In the statement extracted herein- 
above made on behalf of the Governmenf 
of India, the policy question was to be 
examined at a later stage, A reference 
lo the statement of the Law Minister in 
the Lok Sabha on July 24, 1980, upon 
a calling attention motion on ihe re- 
solution of the Bar Council of India 
disapproving Government proposal to 
appoint gséniormost judge of a High 
Court as Chief Justice of another High 
Court in the country, may be made, The 
Law Minister stated as under: 

“The Government has, however. re-< 
telved representations from various 
quarters urging that as a matter of policy 
the Chief Justice of a High Court should 
be appointed from outside the jurisdic- 
hion of that High Court. This matter is 
actively engaging the attention of tha 
thinking has not taken a final shape in 
the matter, the Government is prima 
facie of the view that the proposal by 
and Barge merits favourable 
tion in the interest of sound judicial ad- 
ministration and also the Independence 

of the judiciary”. 
“. (Emphasis supplied}, , 
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This statement would af once reveal 
that till July 24, 1980, the matter was 
under consideration of the Government 
and that the Government’s thinking had 
tilt then not taken a final shape in the 
matter, Then as late as September 3, 
1981, the Law Minister informed the 
Consultative Committee of the Ministry 
of Law, Justice and Company Affairs 
that he had sought. views of the Chief 
Justice of India on the policy of having 
Chief Justices from outside as that by 
itself would considerably improve the 
functioning of the High Courts, The Law 
Minister further apprised the members 
of the approach of the Chief Justice in 
the matter of transfers and appoint- 
ments of outsiders, He proceeded to 
State that a fina] decision in the matter 


Of a policy of transfers’ was stil] to be 


Union of India and others 


taken. (underlining mine) At any rate, 
this unmistakable, unambiguous state- 


ment of the Law Minister on September 
3, 1981, much after the commencement 
of hearing in this case in the Court, 
would remove any vestige of doubt that 
a decision on policy transfers was yet to 
be taken, There was a view expressed 
but no policy in July 1980, there was no 
such policy in January 1981 when Shri 
K. B. N. Singh was transferred, there 
was no policy as late as September 3, 
1981, when the case was being heard and 
the statement made to this Court on 
November 12, 1981, that the policy as- 
pect could still be pressed into service 
later on, leave no room for doubr that. 
the impugned transfer was not a policy 
transfer, Therefore, the transfer of Shri 
Singh cannot be upheld as a policy 
transfer. It is rather ‘in tbis con- 
text surprising that. the Chief Justice of 
India while firmly’ opposing policy trans- 
fers in letter dated December 7, 1980, 
should tell Shri Singh on January 5, 
1981 that it was Government policy to 
transfer judges, And there is nothing to 
show ihat between December 7, 1980, 
and January 5, 1980, Chief Justice of 
India has veered round to the view of 
Law Minister because if he had, he could 
have proposed transfer of a large num- 
ber of Chief Justices and not confined 
himself to two only, ` i 


844. If may be mentioned in passing 
that there was a very lively debate about 
the power of the executive to lay down 
policy. It is a well recognised epithet of 
constitutional wisdom that in con- 
stitutional matters the Courts — 
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do not decide what is not 
brought before it nor would it prefer 


advice except in q reference under 
Art. 143, on the wisdom or validity of a 
future action. If there is no policy till 
today it would be unwise to pronoumce 
upon a future policy without knowing 
what form and shape it would take, No 
carte blanche can be given in this behalf, 
How dangerous it would be can 
be illustrated -by observing that 
if the policy were to be laid down 
by the executive that a judge of the 
High Court who decides the matter 
against the Government will be trans- 
ferred it would be an objective norm 
because it can be easily ascertained whe- 
ther a judge has decided a matter against 
the Government. Such a policy, if at all 
laid down, would be complete anti- 
thesis of the independence of , judiciary. 
Therefore. I refrain from saying any- 
thing on the wisdom or validity of what 
is being proposed as a policy that every 
Chief Justice must be from outside the 
State because there is no such policy 
and as and when it ıs laid down, if ques- 
tioned, its 
examined, 


845. One more infirmity urged and 
likely to invalidate the order of transfer 
may now be examined. The power to 
transfer a High Court judge can be ex- 
erciseq only in public interest. In the 
proposal forwarded to the Government 
by the letter dated December 7, 1980, 
and the Jetter dated December 20 1980, 
for transferring Shri K. B. N. Singh 
first to Rajasthan and then to Madras, it 
is nowhere stated what. public interest 
is sought to be served by this transfer, 
This assurnes importance because both 
the constitutional functionaries involved 
in the process of consultation are operat- 
ing on different wave lengths, to wit, 
Chief Justice of India for selective trans- 
fers, President to buttress the position to 
evolve a policy in future. In the affida- 
davit it ig stated that consequent upon 
the transfer of Shri M. M. Ismail; from 
Madras to Kerala it was necessary to ap- 
point a senior, experienced Chief Justice 
in the Madras High Court. Permanent 
and senior, experienced Chief Justice 
from outside to man a High Court seems 
to be a phenomenon of recent origin. 
Ordinarily the seniormost puisne judge 
is appointed as Chief Justice, There were, 
of course, sOme cases in which the Chief 


Justice was brought from outside and the | 


validity will have to be’ 


cases pointed out were of Mr. Justice 
Das sent to Karnataka, Mr. Justice Sar- 
joo Prasad going to Rajasthan, and our 
esteemed colleague Mr. Justice R. S 
Pathak going to Himachal Pradesh. Bué 


these cases are few and far between. The . 


norma] rule of succession hag been the 
Sseniormost puisne judge bécoming the 
Chief Justice unless he was otherwise 
found to be unsuitable. And the Chief 
Justice of India accepts unreservedly 
dust and rightful expectations of the 
seniormost puisne judge to be promoted 
as Chief Justice when he suggests that 
Mr. Poti, seniormost puisne judge in 
Kerala High Court will be deprived of 
his just and rightful expectation to be- 
come Chief Justice on the transfer of 
Sri K. D. Sharma, and therefore, fur- 
ther suggested that Mr. Poti be appointed 
In a suitable vacancy as Chief Justice 
but outside Kerala, 
denying rightful expectation +f the 
Seniormost puisne judge in that High 
Court. Now, Mr. P. R. Gokulakrishnan is 
the seniormost puisne judge of the Mad- 
ras High Court. Nothing is pointed out 
why he would be considered unsuitable 


for being promoted as Chief Justice if ~ 
it becomes necessary to transfer Mr - 


Ismail. Mr. M. M. Ismail who was senior- 
mos; puisne judge was promoted as 
Chief Justice, Madras, on retirement of 


Mr. Ramaprasada Rao in the year 1979 
who had by that time to his credit ex- 


perience * of 12 years of High Court 
judgeship. How it became qa compelling 
necessity not to promote Mr. Cokula- 
krishnan even if Shri M. M. Ismail was 
to be transferred, left us guessing. Mr 
Gokulakrishnan was appointed as per~ 
manent judge of Madras High Court on 
July 7, 1969. Mr, Poti was appointed as 
Additiona] Judge of Kerala High Court 
On March 20, 1969. If a judge of a High 
Court after twelve years of High Court 
judgeship is not suitable for being pro~ 
moteqd as Chief Justice; he would 
ordinarily never become suitable for that 
post. But Mr. Poti is good enough to be 
appainted Chief Justice but unsuitable 
for Kerala, for which Mr. Sharma an 
inductee of 1973: was considered good 
enough to be permanent Chief Justice. 
Again, Mr. S. Sarwar Ali inducted as 
High Court Judge on July 6, 1970. was 
recommended to be posted as Acting 
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/ 


thereby, of course, - 


Chief Justice of Patna High Court on- 


the transfer of Mr. Singh. If- Madras 
High Court has a life span over a cen- 
tury. so also Patna High Court has a life 
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span over a century. But Mr. Istnail, a 
senior experienced Chief Justice 1s 
transferred to Kerala High Court, a High 
Court which came into existence as late 
as 1956 and just celebrated its Silver 
Jubilee, Delhi High Court has a per- 
manent Chief Justice who is an inductee 
of January 1969. Every attempt to find 
an objective norm or yardstick related 
to proclaimed public interest by which 
these transfers can be measured or 
fudged and for which they were ordered 
has led me to a blind alley, For over 30 
years with some few exceptions the 
seniormost puisne judge was always pro- 
moted as the Chief Justice except in the 
case of Himachal Pradesh when wun seft- 
ting up the High Court for the first time 
Mr. M. H. Beg was transferred from 
Allahabad and promoted as Chief Justice 
and posted at Simla. And also again 


when someone had not put in five years. 


of High Court judgeship before his turn 
. to be elevated as Chief Justice arrived, 
It is quite well-known that next in line 
of succession to the Chief Justice is al- 
ways being trained by being normally 
associated with administration so that 
when the elevation as Chief Justice be- 
comes due he has already his grip over 
_ the administration, In most of the High 
Courts seniormost puisne judge js al- 
ways entrusted with a large chunk of 
administrative work and, therefore, he 
“is probably well acquainted and trained 
to take over the responsibilities of a 
Chief Justice, There is no materia] on 
record which would show that Mr. 
Gokulakrishnan would not compere fav- 
ourably with Mr. Singh for being ap- 
pointed as Chief Justice of Madras High 
Court, Mr, P, S, Poti the seniormost 
puisne judge of Kerala High Court and 
who is functioning as Acting Chief Jus- 
tice since the elevation of the then Chief 
Justice of Kerala High Courtto Supreme 
Court has been a judge of the High Court 
since 1969, If 12 years of High Courf 
. fudgeship does not make the incumbent 
mature for Chief Justice one would be 
left guessing when he would become one, 
' And yet Mr. M. M. Ismail was transfer- 
-red to Kerala reverting Mr, Poti as 
puisne judge, It thus appears that the 
transfer of Shri Singh on the ground 
that he is the seniormost experienced 
Chief Justice which would be in public 
interest, fails to carry conviction, 


846. Dr. Singhvi, learned counsel for 
Shri Singh also contended that the trans- 
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fer of Shri Singh is punitive in character. 
The Chief Justice of India specifically 
denies this ‘charge. And further it is 
stated that when Mr. K. B. N. Singh 
brought up the question of some baseless 
complaints against him, the Chief Jus- 
tice of India assured him'that he did not 
go by baseless complaints and he did 
not believe that his (Mr, Singh’s) con- 
duct was blameworthy. And the Chief 
Justice of India further assured him that 
he did not hold Mr. Singh was to blame 
but that certain persons were exploiting 
their proximity to him which had creat- 
ed needless misunderstanding and dis- 
Satisfaction. Thus the answer of the 
Chief Justice would certainly show that 
the complaints against Mr. Singh did not 


‘provoke the transfer. Shri Singhvi how- 


ever, tried to persuade us by putting in 
juxtaposition certain events which would 
permit an inference that the com- 
plaints against Shri Singh formed the 
foundation for the order of transfer. It 
was pointed out that when in February 
1980 the Chief Justice of Indiją visited 
Patna he met lawyers and Judges which 
may permit an inference that the com- 
plaints against Shri Singh must have 
been voiced by those lawyers, This feel- 
ing was uppermost in the mind of Shri 
Singh because he himself broached the 
subject at a meeting with the Chief Jus- 
tice of India on January 8, 41981, and 
even though the Chief Justice of India 
assured ShriSingh that he did not go by 
baseless complaints and that he did not 
believe that his conduct was blame- - 
worthy but yet pointed out that certain 
persons were exploiting their proximity 
with him which had created needless 
misunderstanding and _ dissatisfaction. 
Drawing sustenance from this statement 
it was contended that inferentially speak- 
ing the situation has come at Patna 
to such an impasse that Shri Singh was 
required to be uprooted from that at- 
mosphere and, therefore, the transfer 
and this being a selective transfer it 
would attach stigma or slur, While ac- 
cepting what the Chief Justice of India 
says that the complaints did not form 
the foundation for transfer and that the 
Chief Justice was actuated by the sole 
desire to subserve the public interest in 
proposing the transfer of Shri Singh. 
selective transfers always give rise to 
canards and the transferred Judge suffers 
character assassination. From this limit- 
ed point of view One cannot escape the 
conclusion that such transfer in the © 
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background stated would cast a slur 
and, therefore, punitive in character and 
that would also vitiate the . order of 
tr ansfer, 


847. Having examined all the rel- 
evant considerations, regrettable as if 
may appear, the conclusion is inevitable 
that the order of transfer of Shri K. B. N. 
Singh is vitiated for want of effective 
consultation and the selective transfer 
would cast a slur or stigma. Add to this 
that the public interest pleaded fails to 
carry conviction in the facts and cir- 
cumstances of this case and, therefore, 
the transfer does not appear to be in pub- 
lic interest. For all these reasons the 
order of transfer is vitiated and ræst be 
declared void, 


848. In the course of hearing . peti- 
_Yoners requested the Court that the cor- 
respondence that passed between the 
Chief Justice of India, the Chief Justice 
of Delhi High Court and the Law Minis- 
ter in regard to the non-appointment of 
Shri S, N. Kumar as additional Judge be 
disclosed, The Union of. Indig through 
Burney, Secretary, Ministry of Justice 
and subsequently _by the affidavit of Shri 
T. N. Chaturvedi, holding the same pos, 
claimed privilege on the ground thal 
doctrine of candour demands that the 
correspondence bearing on the question 
of appointment or non-appointment of 
high constitutional functionaries should 
not be disclosed, There was a similar re- 
quest for disclosure of correspondence 
that passed between the Chief Justice of 
India and the Law Minister with refer- 
ence to the transfer of Shri K. B.N. 
Singh, Chief Justice of Patng High Courf 
to Madras High-Court, After hearing 
both sides at considerable length and 
first perusing the’ documents ourselves 
te ascertain whether disclosure of if 
would or would not be in public inter- 
est, we directed disclosure and deferred 
giving our reasons for the same. I would, 
however. briefly say what I feel to be tha 
fairly antiquated notion abouz the 
secrecy in administration, Privilege was 
claimed under S. 123 of the Indian Evi- 
dence Act, 1872. S. 123 was enacted ‘in 
the hey-day of the colonial regime. And 
more than a century after when the Raj 
has disappeared and a republican form 
of Government under a libera] Constitu- 
tion is ushered in, we are told that the 
_ principle enunciated in S. 123 holds good. 
_ What is impermissible under S, 123 is 
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‘giving evidence derived from unpublish- 
ed Official records relating to affairs of the 
State. It was sald that appointment to 
high offices is such a sensitive subject 
that the expression ‘affairs of the State’ 
would be wide enough io comprehend 
the same and, therefore, correspondence, 
notes notings connected therewith form- 
ing part of unpublished official record 
cannot be disclosed to the Court except 
at the cost of injury to public interest, 
Add to this the prohibition enacted in 
Article 74 that the court cannot jnquire 
whether, if any, and if so what, advice 
was tendereq by the minister to the 
President, Privilege was claimed and 
disclosure was opposed on the above 
mentioned ground, It was very passion- 
ately urged that no public interes? 
would be served by washing the linen, 
dirty if it appears to be, in open and 
who is going to be benefited by disclo- 
sure of such documents. In the State 
of Punjab v, Sodhi Sukhdey Singh (1961) 
2 SCR 371: (AIR 1961 SC 493), Gajendra- 
gadkar, J. speaking for Sinha, Œ. J, and 
Wanchoo, J., referred io Duncan v; 
Cammell Laird & Co, Ltd., 1942 AC 624, 
wherein Viscount Simonds L., C, deduced 
the principle which has to be applied in 
Such cases in the following words: > 

"Documents otherwise relevant and 
liable to production must not be produc-« 
ed if the public interest requires thaé 
they should be withheld, This test may 
be found to be satisfied either (a) by 
having regard to the contents of the 
particular document, or (b) by the fact 
that the document belongs to a class 
which, on grounds of public interest 
must as a class be withheld from pro- 
duction.” — 


The question was whether the objection 
fo production taken was valid one or 
not. The House of Lords in the afore- 
mentioned case held that an objection 
validly taken to production on the 
ground that this would be injurious to 
public interest is conclusive. Having rex 
ferred to this observation, the majority. 
decision further proceeded fo state thaé 
the decision in the case before it where- 
in privilege was claimed against disclo- 
sure must ultimately rest on the rel« 
evant statutory provisions contained in 
Indian Evidence Act The Court then 


referred to Ss, 123 and 162 
of the Indian Evi. ` Act. Refer- 
ring to the expression “affairs of 
the State’ in Sec. 123, the majority- 


judgment observed that in the latter half 
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of the Nineteenth Century affars of 
State may have had a comparatively nar- 
row content, but with the State m pur- 
suit of its welfare activities which were 
formerly treated as purely commercial 
and documents in relation to such com- 
~ mercial activities undertaken by the 
State in pursuit of public -policies of 
social welfare are also apt fo claim the 
privilege of being documents relating to 
the affairs of State. It is in the latter 
class of documents the Court proceeded 
to determine the claim for privilege in 
such borderline cases. The Court ulti- 
mately upheld the claim for privilege, 
Dunecan’s case appears to be hovering 
‘over the entire discussion, Then came 
Conway v: Rimmer, 1968 AC 910, This 
decision moved a step further because it 
was held therein that the Court can in- 
spect the document to fing out whether 
the claim to privilege is well merited. 
. The view in Sodhi’s case was ic some 
extent diluted by reference to Conway. 
Two subsequent cases, one in Science 
Research Counci] v. Nasse, 1980 AC 1028 
and Burmah Oi] Co. Ltd. v, Governor & 
Company of the Bank of England 1980 
AC 1090, were also referred to. The dis- 
cussion as to what is laid down by the 
House of Lords in aforementioned cases 
was so elaborate in the Court that at 
one time I suspected that these decisions 
will have to be explained away, other- 
wise they are binding on us, A specific 
question was put, should we mould our 
approach dovetailing it 1o the changes in 
the view in the United Kingdom because 
it is an undeniable fact that on the ques- 
lion of privilege and disclosure com- 
mencing with Duncan and ending with 
- the last mentioned case, the view in this 
country has more or less changed shades 
with the view expressed by the House 
of Lords. In my opinion, Section 123 
must be construed on its own terms, Un- 
doubtedly, a century old provision en- 
acted to some extent keeping in view 
he needs of Empire builders must change 
in tha context of the Republican Govern- 
ment and the opèn society which wa 
have set up. Undoubtedly there must ba 
such affairs of the State involving secur-~ 
ity of the nation and foreign affairs 
here. public mterest requires that the 
disclosure should not be ordered, [It is, 
owever, equally wel] recognised that 
fair administration of justice is itself a 
atter of vital public interest. There- 
fore, if the two public interests conflict, 
the Court will have to decidg whether 
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the public interest which formed the 
foundation for claiming privilege would 
be jeopardised if disclosure is orderea 
and-on the other hand whether fair ad- 
ministration of justice would sutfer by 
non-~disclesure and decide which way the 
balance tilts, Viewed from this angle, it 
was stated in Conway that the Court 
should balance public interest involved 
where a clash of public interest is 
brought to its notice. In the ultimate 
analysis the approach of the Couct while 
deciding the question of privilege would 
be that it has to balance public interest 
in just justice and just administration 
of justice and state affairs at high level 
in respect of appointment to high con- 
stitutionai offices and then decide which 
way the balance tilts. Having formulat- 
ed this test the answer was that a dis- 
closure in the interest of justice far out- 
weighs the possible embarrassment felt 
by disclosing certain aspects. I do not 
propose to deal with the matter farther. 
Justice Bhagwati by a very elaborate 
discussion. has given reasons why the 
disclosure was necessary and I find my- 
self so entirely in agreement with what 
has been stated by him that I do not 
think I can usefully add anything to it, 


849 The only point that now remains . 
is whether the petitioners Iqbal M. 
Chagla and three others in the petition 
filed in the Bombay High Court, Mr. 
V. M. Tarkunde, petitioner in the peti- 
tion file] in the Delhi High Couri 
and other advocates who have filed peti- 
tions in Patna and Madras High Courts 
have a locus standi to maintain the peti- 
tions, Learned Attorney Genera] did not 
raise this question but Mr. P. R. Mridul 
learned coumse] who appeared for the 
Law Minister in the first set of petitions 
seriously contended that the petitioners 
have no locus standi, In fact the matter 
has assumed academic importance be- 
cause in the 1st batch of petitions Shri 
S. N. Kumar, the learned Judge of the 
Delhi High Court who was given short 
term extension and was ultimately not 
appointed, has questioned the validity 
and legality both of the circular issued 
by the .Law Minister and the power 
claimed by the executive not to appoint 
an additional Judge after the expiry of 
his initial term, His locus standi is be- 
yond question. Similarly, in the other 
batch of petitions Shri K. B. N. 
Singh, the Chief Justice transfered is 
fransposeq as petitioner No. 3 in the ` 
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petition filed by Shri D., N. Pandey and 
another advocate of the Patna Iig}, Court 
and he has challenged the validity and 
legality of the order of his transfer, His 
locus standi is beyond question. There- 
fore, the contention about locus standi is 
now of academic interest and I do nof 
propose to dea] with it. However, I am 
in ful] agreement with my learnet bro- 
ther Bhagwati, J. who has discussed this 
aspect in meticulous details. 


850. That is the end of the journey. 
To sum up: 

(1) An additional Judge can only be 
appointed in the High Court if the Pre- 
sident is satisfied that ċhere is a tempor- 
ary increase in the work of the High 
Court or there are arrears and for this 
purpose it is necessary to increase the 
number of Judges in the High Court for 
the time being. 

(2) An additional Judge appointed 
initially for a certain tenure has a right 
to be considered for fresh appointment 
on the expiry of the tenure and ‘the con- 
sultation must proceed along the same 
lines as prescribed under Article 217. 

(3) Consultation under Article 217 
must be full, effective and meaningful 
and in the case of an additional Judge, if 
there is any defect, drawback or de- 
ficiency in the consultation the decision 
arrived at is open to judicia] review. 

(4) Power to transfer g High Court 
Judge conferred by Article 222 on the 
President can be exercised after full, 
effective and meaningful consultation 
with the Chief Justice of India and this 
necessitates all the facts in possession of 
one Or the other constitutional function- 
ary being fully exchanged and celiber- 
ated upon. 

(5) Power to transfer a High Court 
Judge cannot be exercised with a view 
to punishing a Judge of for anything in 
his conduct or behaviour which may 
cast a slur Or stigma on him, 

(6) The circular of the Law Minister 
dateq March 18, 1981, does not suffer 
from any infirmity and js. not constitu- 
tionally invalid. 


851. Accordingly, Transferred Case 
No. 19/81 arising from the writ petition 
filed by Shri S. P. Gupta in Allahabad 
High Court, Transferred Case No. 21/81 


arising from the petition filed by 
Shri J: Lè Kalra and others 
in the Delhi High Court. Trans- 


ferred Case No. 22-81 arising from the 
` petition filed by Shri Iqbal M. Chagla and 
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three others in the Bombay High Court 
and Transferred Case No, 20/81 arising 
from the writ petition filed by Shri 
V. M. Tarkunde in the Delhi High Court 
are dismissed. There will be no order as 
to costs in al] the matters, 


852. Transferred Case No. 24/81 in 
which Shri K. B. N. Singh, Chief Jus- 
tice of Patna High Court is transposed as 
petitioner No. 3 is allowed and the order 
dated January 19, 1981, transferring him 
as Chief Justice of Madras High Cours 
is quashed and set aside and a manda- 
mus is issued to the Union of India 
directing it to forbear from giving effet 
to the said order, There would be no 
order as to costs, 


893. In view of this decision no spe- 
cific order is required to be made in Writ 
Petition No. 274/81 filed by Miss Lily 
Thomas. Transferred Case No. 6/81 
arising from a writ petition filed by 
Shri P. Subramanium in Madras High 
Court and Transferred Case No. 2/81 aris- 
ing from a writ petition filed by Shri 
A. Rajappa in the Madras High Court 
and they accordingly stand disposed of, 
There would be no order as to costs, 


854. In view of the order quashing 
and setting aside the order directing 
transfer of Shri K. B. N. Singh as Chief 
Justice of Madras High Court, the Special 
Leave Petition No. 312/81 filed by Shri 
Ripudaman Prasad Singh has beccme in- 
fructuous and would stand disposed of 
accordingly with no order as to costs 
throughout. 


PATHAK, J.:— 855, Transferred Case 
No. 19 of 1981, filed by Shri S, P., Gupta, 
an Advocate of the High Court at Allaha- 
bad, as a writ petition challenges the 
validity of a Circular letter dated March 
18, 1981 issued by Shri P. Shivshankar, 
Minister for Law, Justice and Company 
Affairs in the Union Government and 
addressed to the Governor of Punjab and 
the Chief Ministers of all the States, ex- 
cept the north-eastern States, requesting 
them to obtain the consent of additional 
Judges serving in the High Courts to their 
appointment as permanent Judges of 
other High Courts, Such consent was also 
required from persons who had already 
been proposed or may in the future be 
proposed, for initial appointment. He 
contends also that the President has fail- 
ed to appoint the necessary number of 
permanent and additional Judges of the 
High Court of Allahabad in accordance 
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with Art. 216 and clause (1) of Art, 224 
of the Constitution, and he assails the 
appointments of some Additional J udges 
of the High Court for short terms of six 
months only when, according to him, the 
additional Judges should ‘have been ap- 
pointed as permanent Judges, In particu- 
lar, he has prayed for a declaration that 
three additional Judges, Mr, Justice Murli 


Dhar, Mr. Justice A. N. Verma and Mr, 


Justice N. N. Mithal be deemed to have 
been appointed as permanent Judges and 
that the Circular letter of the Law Min- 
ister is void. | 
856. ‘Transferred Case No, 20 of 1982 
filed by Shri V, M, Tarkunde, a senior 
advocate of the Supreme Court as a writ 
. petition in the High Court of Delhi, also 
assails the Circular letter and the ap- 
pointments of three additional Judges, 
Shri O. N. Vohra, Shri S, N. Kumar and 
Shri S, B. Wad for a further period of 


.. three months only, The petitioner prays 


that the Circular letter be declared void 
and the posts of additional Judges in the 
several High Courts be converted into 
permanent posts, Of the three additional 
Judges specifieally named, Shri S, N, 
` Kumar has entered appearance and has 
supported the case pleaded by the peti- 
tioner, 


$57. Shri J. L. Kalra and a few other 
advocates filed Transferred Case No. 21 
of 1981 as a writ petition in the High 
Court of Delhi and, inter alia, they have 
prayed for mandamus to the Union Gov- 
ernment fo ereate an adequate number 
of posts of permanent and additional 
Judges and to make appointments to 
those posts, 

858. Four advocates practising in the 
High Court of Bombay, Shri Iqbal M, 
_ Chagta, Shri C. R. Dalvi, Shri M, A, Rana 
- and Shri Sorab K. J. Modi filed Trans- 
ferred Case No, 22 of £961 as a writ peti- 
tion in the High Court of Bombay ques- 
tioning the validity of the aforesaid Cir- 
cular letter dated March 48, -1981 and 
have prayed inter alia for a declaration 
that the Cireular letter is ultra vires and 
void and that the Union Government 
Should be direeted not to act on the con- 
sent conveyed by the additional Judges, 

859. These four cases constitute a 
group raising substantially common 
points for consideration, 


860. There is a second group, also con- 
sisting of four cases, led by Writ Petition 
No. 274 of £981 filed by Miss Lily Thomas, 
an advocate practising in the Supreme 

Court of India, under Art, 32 of the Con- 


stitution, She challenges the transfer of 
Shri M, M. Ismail, Chief Justice of the 
Kerala High Court. Shri M. M, Ismail 
has filed an affidavit stating that he has 
decided not to proceed to Kerala, nor to 
challenge the validity of the order of the 
President transferring him, but to pro- 
ceed on leave preparatory to retirement 
by resignation of his office. Shri M. M, 
Ismail has resigned since, 


861. An advocate, Shri A. Rajappa, 
practising in the High Court of Madras, 
filed Transferred Case No, 2 of 1981. He 
prays for a declaration that the order of 
the President transferring Shri M. M. 
Ismail from the High Court of Madras to 
the High Court of Kerala and Shri K. B. 
N. Singh, Chief Justice of the High Court 
of Patna, to the High Court of Madras is 
void, 

862. Transferred Case No. 6 of 1981 
was filed in the High Court of Madras by 
Shri P, Subramaniam, praying for the 
same réliefs as Shri Rajappa in Trans- 
ferred Case No, 2 of 1981. 


863. Two advocates, Shri D. N. Pandey 
and Shri Thakur Ramapati Sinha, filed 
Transferred Case No, 24 of 1981 in the 
Figh Court at Patna challenging the order 
of transfer of Shri M. M. Ismail from the 
High Court of Madras to the High Court 
of Kerala and of Shri K., B. N,- Singh 
from the High Court of Patna to the 
High Court of Madras, During the pen- 
dency of this writ petition, Shri K. B. N. 
Singh, who had been impleaded as a re- 
spondent, was transposed as a petitioner, 

864. These cases raise | eonstitutional 
questions of considerable significance to 
the judicial system in India, They involve 
grave issues of fundamental importance 
respecting the High Courts and the 
Judges constituting them, They deeply 


affect the Rule of Law and the adminis- | 


tration of justice, 


The Rule of Law and the administration | 


> of justice: 


~% 865. India is a sovereign socialist 


secular democratic republic governed by 


a written Constitution designed to secure | 


to ali its citizens justice, liberty, equality 
and fraternity in their various facets, A 
constitutional democracy so portrayed 
has its institutions and values rooted in 
the Rule of Law, and that is plainly de- 
monstrated by the provisions of our con- 
stitutional structure and the constitu- 
tional philosophy inspiring it, The vitality 
of the Rule of Law flows from those 
roots to the several branches of the con- 


ars 
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stitutional structure, Sustaining and nur- 
turing them and giving them life and 
their intended significance, 


_ The Rule of Law is the Primary Prin- 
ciple of our Constitution, and in its uni- 
versality and omnipotence it postulates 
that no one, neither State nor individual, 
Shall act contrary to the law, and nobody 
Shall be denied right and justice, The 


principal organs of the State, the Execu-. 


tive, the Legislature and the J udiciary 
are governed by it and operate through 


it. In its daily task of adjudicating dis- - 


putes, the judiciary maintains the Rule of 
Law and enforces it, It does so by inter- 
preting the law and applying it and, in 
appropriate cases, decreeing its observ- 
ance, And in adjudging the constitutional 
validity of legislation and executive acts, 
it protects the Rule of Law embodied in 
the Constitution, 


866. In securing and promoting the 
resolution of disputes in a legal forum in 
accordance with established legal proce- 
dure, the administration of {justice en= 
sures a peaceful and orderly progress by 
a people through constitutional methods 
towards the realisation of their aspira- 
tions. And if it is to rule their minds and 
hearts, the administration of justice must 
enjoy their confidence, Public confidence 
in the administration of justice is impe~ 
rative to its effectiveness, because ulti- 
mately the ready acceptance of a judicial 
verdict alone gives relevance to the judi- 
cial system, While the administration of 
justice draws its legal sanction from the 
Constitution, its credibility rests in the 
faith of the people, Indispensable to that 
faith is the independence of the judi- 
ciary, An independent and impartial fudi- 
ciary supplies the reason for the judicial 
institution, it also gives character and 
content to the constitutional milieu, 


867. India’s statesmen, political Tead- 
ers, eminent jurists and representatives 
of a broad cross-section of our 
national life were engaged for about 
three years in forging a Constitution 
worthy of India’s greatness, In the 
fashioning of the provisions relating to 
the judiciary, the greatest importance 
was attached to securing the indepen- 
dence of the Judges, and throughout the 
Constituent Assembly debates the most 
: vigorous emphasis was laid on thag prin- 
. ciple, The judiciary in British India had 
: by and large, for a century of British 
` rule, enjoyed the respect and confidence 
` of the people for its high reputation of 
. Ind@€gendence and impartiality, Nonethe- 
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less the framers of the Constitution -took 
great pains to ensure that an even better 
and more èffective judicial structure was 
incorporated in the Constitution, one 
Which would meet the highest expecta- 
tions of judicial independence, In a land 
and among a people whose ancient values 
stemmed from truth as a reality, cul- 
minating in the adoption of a national 
emblem confirming that creed, they could 
have dane no less, 


868. It is pertinent fo observe that the 
High Courts under our Constitution have 
been conferred far wider jurisdiction and ` 
powers than the High Courts under the . 


Government of India Act, 1935, They 
Enjoy not only the jurisdiction and 
powers existing before the commence- 


ment of the Constitution buf by virtue of 
Article 226 they have been vested with 
power to issue directions, orders or writs 
to any person or authority, including any 
Government within their territorial juris- 
diction, and that power is not limited, as 
if is in the case of the Supreme Court. 
of India, to the enforcement of the rights 
conferred by Part III but extends to any 
other purpose, Moreover, by Article 227 
of the Constitution the High Courts have 
been granted the superintendence nof 
merely over all courts subject to their 
appellate jurisdiction but indeed over all 
courts and tribunals throughout their 
territorial jurisdiction, Further, unlike 
the Government of India Act the Con- 
stitution has not prohibited the High 
Courts from enjoying original {urisdic- 
tion in matters concerning the revenue or 
concerning any act ordered or done in the. 
collection thereof, The framers of the 
Constitution evidently intended that the 
widest amplitude of remedial action 
Should be available to every person 
throughout the territorial jurisdiction of 
the High Courts, So great was the anxiety 


‘to ensure that the Rule of Law reigned 


supreme in each State throughout India, 


869. It is in this context that the ques- 
tions raised before us may be considered, 


The constitutional scheme concerning 
the High Courts, 


870. The judiciary in India consists 
broadly of the Union judiciary, the High 
Courts in the States and the Subardinate 
Courts in those States, Chapter V of the 
Constitution deals with the High Courts 
and its present provisions may be briefly, 
surveyed, Article 214 requires that thera 
shall be a High Court for each State, and 
Art, 216 deals with tha constitution / 
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of every High Court. Article 217 
lays. down the procedure for 
appointment of a Judge of the High 
Court, the circumstances in which the 
office of Judge is vacated, the qualifica- 
tions for appointment, and how the age 
of a Judge shall be determined, Art, 218 
provides for the removal of a Judge from 
his office, Art, 219 requires a Judge to 
make or subscribe an oath or affirmation 
before he enters upon his office, Art, 220 
places a restriction on practice after a 
person has been appointed permanent 
Judge, Art, 221 provides for payment to 


1982 


- the Judge of his salary and entitles him 


to certain allowances and rights, and the 


proviso declares that neither the allow- 


ances of a Judge nor his rights in respect 


. of leave of absence or pension shall be 


varied to his disadvantage after his ap- 
pointment, Art, 222 empowers the Presi- 
dent to transfer a Judge from one High 
Court to another in consultation with the 
Chief Justice of India, Arts, 223, 224 and 
224A enable the appointment of an acting 
Chief Justice, additional Judges, acting 
Judges and provide for former Judges to 
sit and act as Judges, Art. 225 defines the 
jurisdiction of existing High Courts and 
Art. 226 extends the jurisdiction to the 
issue of directions, orders and writs, 
Art, 227 vests in the High Court the 
power of superintendence over all courts 
and tribunals within its territorial ĵuris- 
diction, Art: 228 empowers the High 
Court to transfer to itself cases pending 
in a subordinate court involving a sub- 
stantial question of law as to the inter- 


` pretation of the Constitution, Art, 229 


be natal 


_ Court to another. 


provides for the appointment of officers 
and servants of the High Court, and Arti- 
cle 230 for the extension of jurisdiction 
of the High Court to Union territories. 


Finally, there is provision by Art. 235 


for establishing a common High Court 
for two or more States or for two or more 
States and a Union Territory, 


871. An important point to note is that 
Chapter V relating to the High Courts 
embodies a single organic scheme, The 


-provisions of that scheme are inter-relat- 


ed and often inter-dependent, and in 
order to appreciate the true purpose, 
scope and content of any provision it is 
necessary to examine it in the context of 
the entire constitutional scheme, This is 
so, whether the question relates to the 
appointment of an additional Judge, or 
to the transfer of a Judge from one High 


‘tween the three principal 


‘to the proper working of the 
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The constitution of the High Courts and 
the appointment of the Judges: 

872. In a modern democracy the sup- 
reme power of the State is shared be- 
organs, the 
Executive, the Legislature and the Judi- 
ciary, Each holds a distinct position in 
the overall constitutional scheme, and 
has broadly separate functions and res- 
ponsibilities from those vested in the 
other organs, A Constitution deems the 
simultaneous co-existence and effective 
functioning of all three organs imperative 
| constitu- 
fional system, It envisages that all three 
organs should function continuously ac- 
cording to their true nature and respon- 
sibilities, so that in the totality the con- 
Sstitutional system is held in constant 
balance, The constitutional document it- 
self has made full and detailed provisions 
for the constitution of each of these pri- 
mary organs of the State, so that at all 
times the constittutional system as a 
whole is in full operation, 


873. Article 216 provides that every 
High Court shall consist of a Chief Jus- 
tice and such other Judges as the Presi- 
dent may from time to time deem it ne- 
cessary to appoint, Plainly, while the 
President is vested with the power to 
appoint Judges, he is also under a consti- 
tutional obligation to ensure that the 
High Court is fully constituted. It is fully 
constituted when it consists of Judges 
sufficient in number to regularly cope. 
with and dispose of the work falling 
within its jurisdiction, From the terms of 
Art, 216 it is also plain that the constitu- 
tional obligation imposed on the Presi- 
dent extends to ensuring from time to 
time that the High Court consists of a 


sufficient number of Judges, The expres- 
sion “from time to time” is significant, 
The responsibility imposed by Art, 216 
requires the making of a periodic review 
of the annual institution of cases and the 
pending strength of arrears resulting in 
a reasonable assessment of the number 
of Judges needed in each High Court, It 
may be observed that serious injury is 
possible to a constitutional democracy 
where this is not done, and the judiciary 
remains insufficiently manned and pend- 
ing cases continue to accumulate for long 
periods, A continuing imbalance ` in the 
proper operation of the constitutional 
system ranging over a long period of time 
by reason of one of its primary organs 
remaining ill-equipped to discharge its 
essential responsibilities cannot but be 
viewed with grave concern, 
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874. Article 216 speaks of Judges 


.. generally. A study of the constitutional 


scheme embodied in Chapter V. indicates 
that as a general rule the appointment of 
permanent Judges is contemplated, They 


are Judges who are entitled to continue 
in office until they attain the age of 62 
years, and whose tenure is fixed by the 
Constitution itself, They are appointed 
with reference to the normal workload of 
the court, A fixed tenure unaffected by 
the discretion of the executive safeguards 
the principle of judicial independence, In 
special circumstances, however, and in 
special circumstances only, the appoint- 
ment of additional Judges or acting 
Judges is contemplated under Article 224, 
An additional Judge is appointed under 
clause (1) of Art, 224 where it appears to 
the President that by reason of any tem~ 
porary increase in the business of a High 
Court or by reason of arrears of work 
therein the number of the Judges of that 
court should be for the time being in- 
creased, The number of Judges is increas- 
ed only for the time being, and the ap- 
pointment of an additional Judge is, 
therefore, envisaged for a limited period 
which, by elause (1) of Art, 224 must 
not exceed two years, An acting Judge 
- is appointed under clause (2) of Art, 224 
by the President when any Judge of a 
High Court other than the Chief Justice 
is by reason of absence or for any other 
reason unable to perform the duties of his 
. office or is appointed to act temporarily 
as Chief Justiee, a person so appointed 
can act as a Judge only until the perma- 
‘nent Judge has resumed his duties, Both 
additional Judges and acting Judges must 


be appointed from among duly qualified’ 


persons, that is to say, the qualifications 
. prescribed in Article 227, and they can- 
not to appointed to hold office after at- 
taining the age of 62 years, Iy will be seen 
therefore that Art, 216 contemplates 
. Judges who are permanent Judges, addi~ 
: tional Judges or acting Judges, perma- 
nent Judges as a rule and additional 
Judges or asing Judges in exeeptional or 
: Special cirewmstances, A separate and dis~ 
tinct category is that of former Judges of 
a High Cows} who under Artiche 224-A 
may be requested by the Chief Justice of 
-a High Court, with the previous consent 
. of the President, to sit and act as a Fudge 
, of the High Court, Such a person does 
. not fall within Art, 216, for he is not a 
Judge of the High Court when so sitting 
_ and acting. The. President does not ap- 
- point him, but only gives his consent to 
' the Chief Justice to request the former 


~ 
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Judge to sit and act as a Judge of the 
High Court. The process of appointment 
embodied in clause (1) of Art. 217 does 
not apply to him. It is for that reason 
that express provision has been made in 
Art, 224-A itself that while sitting and 
acting as a Judge of the High Court the 


` former Judge will be entitled to such 


allowances as the President may, by 
order, determine and he shall have all 
the jurisdiction, powers and privileges, 
but will not otherwise be deemed to be 
a Judge of that High Court, 


875. It may be pointed out that the 
Constituent Assembly was not in favour 
of appointing additional or acting Judges, 
and although in the Draft Constitution 
prepared by the Drafting Committee pro- 
vision was made by Art. 198 for the ap- 
pointment of temporary Judges and by 
Art. 199 for the appointment of additional 
Judges, there was strong opposition to 
their inclusion and those provisions were 
omitted when the Constitution was final- 
ly enacted, 


The Draft Constitution provided by 
Art. 209 that the Chief Justice of a High 
Court could request a former Judge of 
that court to sit and act as a Judge of the 
Court. The provision was retained in the 
enacted Constitution as Article 224, with 
this difference that beforé making such 
request the Chief Justice had to obtain 
the previous eonsent of the President and 
further his choice extended not only to 
a former Judge of that High Court but 
also to that of any other High Court. Ap- 
parently, it was felt that by enacting 
Art, 224 there was no need to provide 
for the appointment of temporary or 
additional: Judges, It was subsequently 
found that the arrangement was not ade- 
quate, and for that reason the Constitu- 
tion (Seventh Amendment) Act, 1956 
brought in the present Artiele 224 pro- 
viding for additional Judges and acting 
Fudges and simultaneously deleted the 
original provisions respecting former 
Judges, However, the need for former 
Judges continued fo be felt, and the pro- 
vision was reintroduced by the Constitu- 
tion (Fifteenth Amendment) Act, 1963 


-and was numbered as Article 224-A, 


876. The procedure for appointing a 
Judge of a High Court is set forth 
in clause (1) of Art. 217. A Judge. of a 
High Court is appointed by the President 
by warrant under his hand and seal after 
consultation with the Chief Justice of 
India, the Governor of the State, and, in 
the case of appointment of a Judge other 


1982 


than the Chief Justice, the Chief Justice 
of the High Court, The appointment of a 
Judge is an executive act, The power to 
appoint is vested in the President, who 
by virtue of clause (1) of Art, 74 is re- 
quired to act in accordance with the ad- 
vice of the Council of Ministers, The 
President may require the Council of 
_ Ministers to reconsider such advice, 
either generally or otherwise, but he 
must act in accordance with the advice 
tendered after such reconsideration, The 
natura of the power exercised by the 
President under clause (1) of Art, 217 
being executive in character, it cannot be 
identified with the power exercised 
under clause (3) of Art, 217 in regard to 
the determination of the age of a Judge 
of a High Court, The power exercised 
under: clause {3) of Article 217 has been 
held by this Court in Union of India v, 
Jyoti Prakash Mitter, (1971) 3 SCR 483: 
(AIR 1973 SC 1093) to involve a judicial 
function and which therefore does not 
fall within the scope of clause (1) of 
Art, 74, 


877. While there can be no doubt thaf 
the appointment of a Judge of a High 
Court lies in the executive power of the 
President, it is not an absolute and un- 
fettered power, It is conditioned by the 
obligation imposed on the President to 
consult the Chief Justice of India, the 
' Governor of the State, and in the case of 
an appointment of a Judge other than 
the Chief Justice, the Chief Justice of the 
High Court, The consultation is a consti- 
tutional imperative and the process of 
consultation must precede the appoint- 
ment, Three constitutional functionaries 
are required to be consulted, the Chief 
Justica of India and the Chief Justice of 
the High Court, who are judicial func- 
tionaries, and the Governor of the State 
who is the executive head of the State 
Iin respect of which the High Court has 
Jurisdiction, In this, clause (1) of Art, 217 
makes a marked departure from S. 220, 
Government of India Act, 1935, Under 
S. 220, a permanent Judge of a High 
Court was appointed in the absolute. dis- 
cretion of the Crown, and the additional 
Judges appointed in the absolute discre- 
tion of the Governor General, In practice, 
of course, the Chief Justice of the High 
Court was usually consulted, as well as 
Sometimes a few eminent leaders of the 
Bar who would not be interested in the 
appointment, But when the ° Constitution 
was being drafted there was general 
agreement that the appointment of a 
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Judge of a High Court should not be left | 
to the unfettered discretion of the Execu~ ' 


tive Government, The Constitution itself 


Paes 


now imposed the obligation to consult, - 


Judicial independence under the Gov~ 
ernment of India Act, 1935 had been : 
assured by prescribing a fixed tenure 


under sub-sec, (2) of S, 220, and a Judge 
could not be removed from his office ex-~ 
cept on the ground of misbehaviour or of 
infirmity of mind or body and on a re- 
port by the Judicial Committee of the 
Privy Council that the Judge ought to be 
removed, There was the further stipula- 
tion by the proviso to S, 221 that neither 
the salary of a Judge nor his rights in 
respect of leave of absence or pension 
could be varied to his disadvantage after 
his appoinfment, Now, the independence 
of ‘the judiciary can be fully safeguarded 
not by merely conferring security on the 
Judges during their term of office but 
by ensuring in addition that persons who 
are independent, upright and of the 
highest character are appointed as Judges, 
Moreover, there is always the fear that 
appointments left to the absolute discre- 
tion of the appointing executive could be 
influenced by party considerations, The 
framers of the Constitution apparently 
had this in mind when they decided to 
incorporate the prescription of consulta- 
tion in the terms set forth in clause (1) 
of Art, 217, As Sardar Vallabhbhai Patel 
explained in the Constituent Assembly on 
June 21, 1947 when presenting the Re- 


port on the Principles of a Model Pro- ` 


vincial Constitution: 

“With so many checks and counter- 
checks these appointments place the High 
Court Judges beyond any influence of the 
parties or any other influences and be- 
yond any suspicion or doubt of ‘such a 
nature, There is thus enough guarantee 
provided for the independence of the 
Judiciary,” (Constituent Assembly Der 
bates Vol, IV p, 694), Eds ag 

878. As has been observed, clause (1) 
of Art, 217 prescribes that besides the 
Governor of the State, the Chief Justice 


of India and the Chief Justice of the 


High Court must be consulted in the ap- 
pointment of a Judge of a High Court, 
Three distincs constitutional functionaries 
are involved in the consultative process, 
and each plays a distinct role, and the 


nature and scope of the role are indicat- ` 


ed by the character and status of their 
respective offices, The Chief Justice of 
the High Court is the head of the insti- 


tution to which the Judge will be ap- 
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pointed. He is, therefore, particularly 
qualified to know the needs of the court 
in the context of its present constitution 
and the work which is pending. General» 
ly, an appointment is made either from 
the High Court Bar or from the District 
Judiciary, In both cases, the Chief Justice 
can be expected to possess an intimate 
knowledge of the legal ability of the per- 
son under consideration and to have a 
sufficiently accurate estimate of his 
character, antecedents and reputation, 
including his integrity, in the context of 
the legal profession or the judicial ser- 


vice, as the case may be, as well as his 


potential capacity as a Judge, It is also 
conveniently possible for him to obtain 


‘a fair measure of information in respect 


of a member of a District Bar, should 
such a member be under consideration, 
In regard to persons practising in other 
courts or members of judicial tribunals 
it is not difficult for him to secure ade~ 
quate information. It is apparently for 
this reason that the practice which has 
prevailed for several years in this coun- 
try postulates that it is the Chief Justice 
of the High Court who should initiate the 
process of appointment by suggesting a 
person for the office of a Judge, But by 
virtue of his position in the High Court 
and the State, the Chief Justice is also 
exposed to local influences, and to pre- 
fiudice or bias in relation to lawyers ap- 
pearing before him or judicial officers 
who meet him. His assessment can be sub- 
jectively effected. The Chief Justice of 


- India has been brought in, and it is appa- 


rent that, in virtue of the exalted office 
held by him and the circumstances that 
he is far removed from the local pull of 
influences and the temptations of parti- 
sanship, he can be trusted to apply a 
strictly objective approach to the recom- 
mendation proceeding from the High 
Court. Besides, the Chief Justice of India 
possesses the advantage of viewing the 


matter from the superior plane of a na- 


is Seized with 


tional perspective, He 
standards and 


knowledge of prevailing 


as the head of the highest court in India 
exercising appellate jurisdiction over the 
High Courts by way of the widest power 


“under Article 136 he would be cognisant 


of the need to ensure that the highest 
quality was maintained in the appoint~ 
ment of Judges of the High Courts, In« 
deed, he is expected by the Constitution 
to keep himself adequately informed of 
the affairs of each High Court. For it is 


not merely for the purpose of appointing 


bne > 


S. P, Gupta and others v. Union of India and others 


a $$$ rer snare 


a Judge to the High Court under cl, (1) 
of Art, 217 that he is to be consulted, The 
President is also obliged to consult him 
before he can transfer a Judge under 
clause (1) of Art, 222 from one High 
Court to-another High Court, a matter in 
which the Constitution does not express~ 
ly stipulate consultation even with the 
Chief Justices of the two High Courts 
concerned, the High Court from which 
the Judge is to be transferred and the 
High Court to which his transfer is con- 
templated, It must also be remembered 
that in the determination of the age of a 
Judge of a High Court under clause (3) 
of Art. 217 it is the Chief Justice of India 
alone whom the President is required ta 
consult, j 

879. The part played by the Governor 
of the State must, it seems, be limited, 
The State Government possesses the ad= 


‘vantage of being able to secure informa- 


tion which may not be within the know- 
ledge of the Chief Justice in regard to the 
character and integrity of the person re- 
commended and his local position and 
affiliations. Besides, as the High Court 
is the highest court of the State and the 
funds for it flow from the State Exche~ 
quer, it is only logical that the State 
Government should be allowed a voice in 
assessing the suitability of the person re~ 
commended for appointment (Law Com- 
mission of India, Fourteenth Report Vol, 
I, p. 74). The State Government, however, 
can have no role in commenting on his 
legal ability, knowledge of law and judi- 
cial potential, 


880. The. President is cbliged to con= 
sider the advice tendered by the three 
constitutional functionaries under cl. (1) 
of Art, 217, and in the evaluation of the 
advice from each he must bear in mind 
that the appointment under consideration 
is the appointment of a Judge of a High 
Court, that is to say, a judicial appoint~ 
ment, Once that is kept in the forefront 
and it is apparent that the person recom~ 
mended is of desirable personal character 


-and reputation, the greatest value should 


be attached to the advice tendered by the 
Chief Justice of the High Court and the 
Chief Justice of India. The advice tender< 
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ed by the two judicial functionaries pos~, . 


sesses a quality peculiarly pertinent to the 
appointment of an able and efficient 
Judge. It is, in a sense, “expert” advice, 
and where the Chief Justice of the High 
Court and the Chief Justice of India agree 
on the recommendation it is within rea- 
son to hold that the President will ordis 
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narily accept the recommendation, unless 
thereis strong and cogent reason for not 
doing so, which must be a reason directly 
relevant to the purpose of the appoint- 
' ment, It may be reiterafed that the depar- 
ture made by clause (1) cf Art, 217 of our 


- Constitution from S, 220 of the Govern- 


ment of India Act, 1935 clearly estab- 


- 


wt 


ad 


lishes that the advice tendered by the 
fudicial functionaries was considered to 
be a safeguard against arbitrary appoint- 
ments and therefore entitled to. the 
greatest weight, It may be pointed oul 
that appointments in England to the 
Court of Appeal, to the Judicial Commit- 
tee of the House of Lords and to the offi- 
ces of Lord Chief Justice, and President 
of the Family Division are made on the 
advice of the Prime Minister after con- 
sultation with the Lord Chancellor, and 
the likelihood thaf the Prime Minister 
may depart from the recommendations 
of the Lord Chancellor can be contem<- 
plated “only in the most exceptional 
case,” (J, A, G, Griffith; The Politics of 
the Judiciary, pp. 17, 18), 


881.. At the same time I am unable to 
accept the contention that as the Consti- 
tution stands today the President is ob=- 
liged in all cases to agree with a recom- 
mendation in which the Chief Justice of 
the High Court and the Chief Justice of 
India have concurred, During the Con- 
stituent Assembly Debates a proposal 
was made by a member that the appoint- 
ment of Judges should require the con= 
currence of the Chief Justice of India 
(although that suggestion was made in 
connection with the appointment of 
Judges of the Supreme Court), but that 
proposal was not accepted. The Law 


_ Commission of India {Ibid p, 75} survey= 
ed the machinery for appointing a Judge 


of a High Court and considered it desir- 
able that the provision in clause {1) of 


` Art, 217 should be altered to provide for 


“not merely consultation with the Chief 
Justice of India but his concurrence in 
the proposed appointment’, That recom- 
mendation has not borne fruit and we 
are concerned with the position which 
prevailed then and continues today, 


Does the advice given by the Chief 
Justice of India have primacy over that 
rendered by the Chief g ustica of the 
High Court ? , 


882. A point has been raised whether 
on - difference of opinion between them 
the ade of the Chief Justice of India 
çan be said to enjoy primacy over that 


S. P, Gupta and others v, Union of India and others ` 


S.C. 531 


tendered by the Chief Justice of the High 
Court. Nothing is laid down on the mat- 
ter in express terms in clause (1) of Arti- 
cle 217, If by “primacy” is meant that 
the opinion of the Chief Justice of India 
supersedes that of the Chief Justice of 
the High Court and can alone be con- 
sidered, it is clearly against the provi- 
sions of clause (1) of Art, 217, for the 
clause intends that the President should 
consult both judicial functionaries, be- 
sides the Governor, The advice of each, 
the Chief Justica of India and the Chief 
Justice of the High Court, has to be con- 
sidered by the President, The Chief Jus- 
tice of India does not sit in appellate 
judgment over the advice of the Chief 
Justice of the High Court, and the fact 
that the former has given his advice can- 
not imply that the advice of the latter 
must be ignored, But it must be remem- 
bered that the advice by the Chief Jus- 
fica of India takes into account not only 
the primary material before him but also 
the assessment made by the Chief Justice 
of the High Court, and therefore when he 
renders advice the assessment by the 
Chief Justice of the High Court has also 
been considered by him, In other words, 
in forming his opinion and giving his ad- 
vice, the Chief Justice of India will take 
all the facts and circumstances into con- 
sideration, including the material circum- 
stance that the advice of the Chief Jus- 
tice of the High Court is the advice of an 
authority possessing the advantage of 
direct and intimate knowledge of the re~- 
quirements of the Court and generally 
also of tha person recommended, and 
thereafter he will advise whe 
ther he endorses the recommendation, 
In thaé sense, it can be said that 
the recommendation of the Chief Justice 
of the High Court is screened through 
the assessment made by the Chief Jus- 
tice of India, The screening isa logical 
result of the Chief Justice of India being 
brought in to express his opinion in the 
recommendation, In passing, it may be 
observed that if any material comes into 
the possession of the Chief Justice of 
India which was not before the Chief 
Justice of the High Court if should be 
communicated to the Chief Justice of the 
High Court for his comments, When the 
advice of the Chief Justice of the High 
Court and of the Chief Justice of India 


is placed before the President, the Pre- 
- sident will consider both and assess them 


in the light of the positions held, and the 
advantages possessed, by the respective 
functionaries in relation to the recom: 
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me€ndation, and also bear in mind that 
while the Chief Justice of the High Court 
has the advantage of proximity in rela- 
tion to the High Court .and generally in 
assessing the ability and efficiency of the 
person recommended, the Chief Justice 
of India enjoys the advantageous position 
of being abla to apply a more objective 
Judgment and also of taking into account 
a national perspective and present stand- 
ards and trends in other High Courts, In 
the ultimate analysis, it would be un~ 
realistic to suppose that the advice ren- 
dered by the Chief Justice of India en- 
joys mere parity with that of the Chief 
' Justice of the High Court, If the 
Justice of India was intended to enjoy 
- equal status merely with the Chief Jus- 
tice of the High Court in this regard, if 
is difficult to appreciate why the Chief 
Justice of India was brought in at all 
especially when the advice expected of 
a judicial functionary for appointing -a 
Judge of a High Court could be obtained 
from the Chief Justice of the High Court 
alone, The constitutional scheme appears 
to indicate that in matters concerning the 
- High Courts there is a close consultative 
relationship between the President and 
the Chief Justice of India, In matters so 
serious as transfer of Judges and the de- 
termination of the age of judges, the 
Constitution has appointed the Chief 
Justice of India as the sole functionary to 
be consulted by the President, In that 
capacity, the Chief Justice of India func- 
tions under the Constitution as a consti- 
tutional check on the exercise of arbi- 
trary power and protects the MEEPEDS 
dence of the judiciary, 
The posifion relating to Additional 

Judges specifically : 

883. It has been observed earlier that 
a High Court is intended under Arti- 
cle 216 to consist of permanent Judges 
as a rule, That would accord with the 
principle of judicial independence be-« 
‘ cause thereby security of tenure is pro- 
. vided. The permanent Judges must be in 
- sufficient number to cope with the usual 
work of the High Court, There may, how- 
. ever, be exceptional circumstance, pre- 
: vailing over a brief period, which may 
call for a temporary accretion to the 
- number of Judges, Provision is found in 
: Art, 224 for meeting the exigency. The 
- President has power to appoint additional 
_ Judges and acting Judges depending on 
- the nature of the exigency, Cl. (1) of 
. Article 224 deals with the appointment of 
_ additional Judges, and it is this provision 
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with which we are immediately concern< 
ed, An additional Judge may be appoint- 
ed where by reason of the temporary in- 
crease in the business of a High Court 
or by reason of arrears of work therein 
it appears to the President that the 
number of Judges should for the time 
being be increased, The two conditions 
control the exercise of the power, and if 
neither is satisfied there can be no case 
for appointing an additional Judge, The 
Increase in the business of the High 
Court must be temporary and should be 
capable of being disposed of within a 
short period, Likewise, the arrears of 
work should be such that they cannof be 
expected to endure.long, Inasmuch as the 
appointment of additional 
Judges is prescribed as a maximum of 
two years, it is only where the disposal 
of the temporary increase in the business 
of the High Court or the pending arrears 
of work is expected to take about two 
years at the most that a case for appoint- 
ing additional Judges arises, If the in- 
crease in the business of the High Court 
or the volume of arrears of work is of a 
magnitude which cannot ordinarily be 
disposed of within two years, it is a casa 
where the business or work must be re- 
garded as an accretion to the regular 
business or work of the High Court, call-< 
ing for an increase in the strength of. 
permanent Judges, A person appointed an 
additional Judge under clause (1) must 
be a “duly qualified” person. He must be 
duly qualified for appointment as a Judge, 
the qualifications being those prescribed - 
in Art, 217, The appointment of an addi- 
tional Judge, like the appointment of a 
permanent Judge, must be made in the © 
manner prescribed in clause (1) of Arti- 
cle 217, The appointment of the additional . 


Judge like the appointment of the perma- _ 


nent Judge, must be made in the manner 
prescribed in clause (1) cof Art, 217, The 
process of consultation contemplated by 
that clause comes into play, and it is only ` 
after his suitability has heen determined 
in accordance with that clause that the 


additional Judge is appointed, An addi- 


tional Judge discharges functions of the 
Same character as a permanent Judge, 
There is no difference whatever between 
the two in status and the other incidents 
of office, -except that an additional Judga 
can hold office only for the period speci- 
fied in the warrant of his appointment. - 
There is nothing in clause (1) of Art, 224 : 
to suggest that the temporary increase - 
in the business of the High Court or the 
pending arrears of work can alone be 
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entrusted to additional Judges, All that 
the clause provides is that either or both 
conditions can constitute a reason for 
temporarily increasing the number of 
Judges of the High Court. Which work 
should be assigned to permanent Judges 
and which to additional Judges is a mat- 
ter normally falling within the discretion 
of the Chief. Justice of the High Court. 
It was observed by this Court in Krishan 
Gopal v. Prakash Chandra, (1974) 2 SCR 
206: (AIR 1974 SC 209) that “election 
petitions should ordinarily, if possible, 
be entrusted for trial to a permanent 
Judge of the High Court”, But that was 
a mere expression of policy for the court 
affirmed that they “are legally competent 
to hear these matters”. It may be that 
despite the appointment of a reasonable 
number of additional Judges, the tem~ 
porary increase in the business of the 
High Court or the pending arrears of 
work may not be disposed of within a 
period of two years and may continue for 
a few more months. There is reason to 
expect that the person found fit for ap- 
pomtment as additional Judge and who 
has already gained proficiency and ex- 
perience will be appointed as a Judge for 
a further period in order that the work 
may be disposed of and not allowed to 
remain pending. 


884. In passing, it may be observed 
that the period prescribed by clause (1) 
of Art. 224 for the appointment of an 
additional Judge is put at a maximum of 
two years, but that does not mean that 
in every case the appointment must be 
for two years. The appointment of an 
additional Judge may be for a period less 
than two years, and the period will be 
determined with reference to the time 
estimated for disposing of the temporary 
increase in the business or the pending 
arrears of work which occasioned the 
appointment. The period of appointment 
cannot be fixed on the basis of any other 
factor, Where, as observed earlier, the 
werk or business is not completed within 
two years and calls for a further ap- 
pointment of additional Judges, the dura- 
tion of the further appointment will be 
' conditioned again by the time assessed 
‘for disposing of the remaining business. 
or work. But it is to be distinctly borne 
in mind that additional. Judges can be 
' appointed only where the temporary in- 
crease in the business of the High Court 
. or the arrears of work can be expected 
_ to be disposed of within a period of two 
“years and not very much more. If addi- 
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periods of two years or more it is clearly 
a case where the increase in the business 
of the High Court or the volume of the 
arrears of work does not call for the ap- 
pointment of additional Judges but for a 
review of the number of permanent 
Judges, Appointments of additional 
Judges for successive periods of two 
years or more constitute a violation of 
the safeguard afforded by the appoint- 
ment of permanent Judges for the pro- 
tection af the principle of judicial inde- 
pendence, 


885. It appears that for several years 
now a practice has’ grown, to which both 
the Executive and the Judiciary have un- > 
wittingly subscribed, of maintaining a re- 
gular strength of additional Judges and 
generally appointing a person as an addi- 
tional Judge of the High Court instead 
of appointing him directiy as a perma- 
nent Judge of the High Court. The addi- 
tional Judge so appointed continues as 
an additional Judge, until a vacancy in 
the office of permanent Judge arises, 
whereupon such person is appointed as 
a permanent Judge. If no vacancy arises 
before the expiry of the term of the addi- 
tional Judge he is appointed an addi- 
tional Judge for a further term. A regu- 
lar strength of additional Judges is main- 
tained in almost every High Court which 
is burdened by a continuing backlog of 
pending cases, These arrears have assum- 
ed enormous proportions end cannot pos- 
sibly be disposed of for quite some years, 
let alore a period of two years. A dis- 
tortion of the constitutional scheme has 
resulted, and the aberration has persist-" 
ed by reason of the failure to realise that 
additional Judges can be appointed only 
where the temporary increase in the 
business or the arrears of work can be 
disposed of ordinarily within two years, 
and that otherwise it is a case for in- 
creasing the number of permanent 
Judges. The omission has led to a serious 
state of affairs, which has affected the 
careers and future of a large number of 
persons appointed as additional Judges in 
the High Courts. Having decided to main- 
tain a regular strength of additional 
Judges on a permanent basis, the practice 
also grew of invariably eppointing these 
additional Judges as permanent Judges 
as and when vacancies arose. That was 
principally prompted by the disinclina- 
tion to permit additional Judges on the 
expiry of their terms as such, to revert 
to the Bar. It must be remembered that 
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Article 199 providing for additional 
Judges was submitted for consideration 
there was strong opposition to the inclu- 
. sion of that provision. Several legal lumi- 
naries, including Sir Tej Bahadur Sapru 
objected to it on the ground that such 
reversion to legal practice gave them an 
unfair advantage over their colleagues 
and was embarrassing to the administra- 
tion of Justice. Therefore, the Constitu- 
tion as originally enacted did not contain 
any provision for the appointment of 
additional Judges, Subsequently, how- 
ever, because of persisting arrears of 
cases in most High Courts, the need was 
. felt for making such provision and it was 
‘ Mserted as clause (1) of Art. 224 by the 


Constitution (Seventh Amendment) Act, ’ 


1956. It was thought that the evil of addi- 
tional Judges reverting to the Bar Could 
be prevented by absorbing them as per- 
manent Judges, and in some High Courts 
this was sought to be secured by obtain- 
ing from persons appointed as additional 
Judges an undertaking at the time of 
such appointment that they would not 
refuse appointment as permanent Judge 
if it was offered to them. In a few High 
Courts a further undertaking was secur- 
ed to the effect that; in the event of the 
additional Judge refusing appointment as 
permanent Judge or resigning before the 
offer was made he would not practice in 
that High Court or in any Court or tribu- 
nal subordinate to it. It was intended 
that this practice should be extended to 
all High Courts, for a suggestion was 
made on June 29, 1967 by the then Chief 
Justice of India, Shri K; N. Wanchoo, 
when a member of the Bar is appointed 
Aaditional Judge, it must be with a view 
to making him permanent in due course, 
If that is not possible, additional Judge- 
ship should not be. offered to a member 
of the Bar, I agree, therefore, that an 
undertaking should be taken from the 
members of the Bar that they will ac- 
cept a permanent judgeship when offered 
to them in due coursé...... ” The practice 
of additional Judges being appointed per- 
manent Judges, the seniorw-ost additional 
Judge being invariably appointed first, 
has been followed in India almost with- 
out exception. Where no present vacancy 
of permanent Judge was available, the 
additional Judge was, on the expiry of 
his term, always appointed for a further 
term as additional Judge. We are inform- 
ed that of 400 such appoi:tments of addi- 
tiona} Judges as permanent Judges the 
practice has been breached in the obser- 
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This practice has been uniformly and 
consistently followed and has crystallis- 
ed into a positive rule of conduct, It is 
a rule of conduct followed by the Gov- 
ernment regularly and without interrup< 
tion, almost entirely without exception, 
and has operated consistently for twenty 
five years on the basis of precisely defin-" 
ed norms in respect of a general class, 
And it flows from the power of the State, 
It prescribes a channel of appointing 
Judges and is not inconsistent with cl, (1) 
of Art, 217. So long as ıt is not varied or - 
superseded, it will operate as a binding 
rale of conduct on the President, On that 
edifice rests the definite expectation of a 
large number of additional Judges, It 
may be added that during this period 
direct appointments from the Bar as 
permanent Judges have numbered 100 
only, In the circumstances, the question 
which arises is: Are the additional Judges 
entitled to claim appointment as perma-~ 
nent Judges? 

886. It is contended that as the volume 
of arrears of cases pending in the High 
Courts is: so great that they cannot be 
disposed of within a period of two years, 
ihe position is that when the additional 
Judges were appointed the appointment 
should have been instead to the office of 
permanent Judges, Alternatively, it is 
urged that a direction should be issued to 
ihe President to appoint the additional 
Judges as permanent Judges, Now the 
warrant of appomtment issued by the 
President recites that the appointment 
is of an additional Judge for the limited 
period specified therein. The intention 
was to appoint an additional Judge and 
for the period specified. It is not open to 
ihe Court to alter the terms of the war- 
rant, Although it may be generally pos- 
sible to say that the circumstances rex 
quire an increase in the number of per- 
manent Judges and not the appointment 


of additional Judges, it is for the Presi- 


dent under Article 216 to determine what 
should be the number of permanent 
Judges, The Court cannot by judicial 
verdict decide how many permanent 
Judges are required for the High Court, 
And if it is not competent to do so, it 
can neither regard the appointment of 
additional judges as.an appointment of 
permanent judges nor can it issue a dix 
rection to the Government that the ad- 
ditional judges should be appointed now 
as permanent judges, 


887. But while an additional judga 
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direction that he be so appointed, none- 
theless he has, in my view, a right to be 
cohsideréd for such 
case must be distinguished from the case 
of a person considered for direct appoint- 
ment as a permanent Judge, The 
latter has no right to be consid- 
ered for appointment. The addi- 
tional judge, however, has accepted 
Office within the framework of a definite 
and consistent practice practically always 
followed and leading him to believe that 
he would be considered for appointment 
in accordance with that practice, The 
requirement of an undertaking that he 
would not refuse an offer of appointment 
as permanent judge may, it is true, be a 
feature presently in some High Courts 
only, but it clearly demonstrates how the 
appointment of additional judges has been 
regarded by the President, It cannot ba 
said that because the undertaking was 
required in some High Courts only, these 
High Courts are to be considered to be 
distinct from the others where no such 
undertaking has been required, The 
undertaking merely confirms the practice 
on the basis of which the appointments 
of additional judges have been- made in 
all the High Courts and which has been 
' followed all along. The additional judges 
.are persons who were found to possess 
the same high order of character, in- 
teprity and legal ability as is required in 
the case of permanent Judge, The 
standards for making appointment as 
additional Judge or as permanent Judge 
are not different, All the additional 
Judges accepted judicial office on the 
assumption that the practice clothed with 
all the status of constitutional reality 
would operate in their cases and that 
they would in their turn be considered 
for appointment as permanent Judges, 
All of them certainly believed that in- 
spired by that trust, they abandoned their 
positions at the Bar and law practices 
assiduously built up over many years, 
As observed already, there is nothing 
in the power of appointment vested in 
the President under clause (1) of Arti- 
cle 217 to prohibit the appointment of 
permanent Judges from persons holding 
office as additional Judges, and in the 
order of seniority based on the date of 
such appointment. It has been stated 
by the learned Attorney General that the 
Government places great value on the 
experience already acquired by the addi- 


tional Judges and would be reluctant to 


allow them fo revert to the Bar if on 
consideration they were found suitable 
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for appointment as permanent Judges. 
In my view, having regard to all the cir- 
cumstances the additional Judges must 
be held entitled to consideration for ap- 
pointment as permanent Judges, or to 
consideration for further appointment as 
additional Judges in the terms already 
set forth. That will be so in the case of 
all additional Judges appointed to that 
office in the framework of the circum- 
stances to which J] have adverted, 
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888. The next question to be con- 
sidered is whether the consideration of 
persons serving as additional Judges for 
appointment to the office of permanent- 
Judges envisages a fresh application of 
the process envisaged under clause (1) 
of Art, 217 in respect: of all the matters 
to which consideration has already been 
given at the time of their appointment 
as additional Judges, On behalf of the 
petitioners it is contended that the pro- 
c€ss of consultation must be confined to 
the question whether a vacancy in the 
office of permanent Judge has arisen, or, 
if no such vacancy has arisen, whether 
the High Court continues to suffer from 
a temporary increase in its business or 
by continuing arrears of work inasmuch 
as suitability for holding the office of 
Judges was already been determined 
when they were appointed additional 
Judges, It is pointed out, and that is con- 
ceded by the learned Attorney General, 
that the additional Judges cannot be 
considered to be Judges on pro- 
bation for the purpose of ap- 
pointment as permanent Judges, 
Alternatively, it is urged that whatever 
else may be open to consideration it is 
not competent for the appointing author- 
ity to consider the manner and quality 
of their work as additional Judges, To 
my mind, there is no doubt whatever 
that the provisions of clause (1) of Arti- 
cle 217 come into play when an addi- 
tional Judge is to be considered for ap- 
pointment as permanent Judge or even 
for further appointment as additional 
Judge, The process involves the con- 
sideration of all the concomitant 
elements and factors which entered into 
the process of consultation at the time of 
appointment earlier as an additional 
Judge, but it may be clearly stated that 
no account can be taken of the merits of 
Judgments, decrees and orders rendered 
by him or administrative orders or direc- 
tions made in the bona fide exercise of 


his functions as an additional Judge. 
In the consideration of matters under 
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cl. (1) of Art. 217 there will be a some- 
what varied approach. The difference, 
and inevitably there will be a difference 
because the process has already been ap- 
plied earlier in the case of that person, 
will lie in the reduced emphasis with 
which the consideration will be exercised. 
Ordinarily, the presumption will be that 
a person found suitable for appointment 
as an additional Judge continues to be 
suitable for appointment as a permanent 
Judge, But circumstances may arise and 
events may take place meanwhile which 
bear adversely on the mental and physi- 
cal capacity, character and integrity or 
‘other matters rendering it unwise to ap- 
point him as a permanent Judge. There 
must, however, be relevant and pertinent 
material before it can be said that such 
a person has forfeited the badge of suit- 
ability for appointment as a permanent 
Judge. There must be material 
sufficiently convinces the reasonable mind 
that the person is no longer suitable to 
fill the high office of a Judge. It is diff- 
= cult to define precisely the nature and 
quality of such material. If the reputa- 
tion of the person is in doubt, the doubt 
must be rooted in reasonable foundation. 
It must not be forgotten that it is a case 
of a person who has a right to be con- 
sidered for appointment. It is a right to 
be considered fairly. The. exercise of 
arbitrary judgment is clearly ruled out. 
While I find it difficult to accept the plea 
that such a person is entitled as of right 
to be heard in regard to material dis- 
covered against him, I have no doubt that 
for the purpose of discharging responsi- 
bilities involved in the process of con- 
sultation the Chief Justice of the High 
Court and the Chief Justice of India will 
find it desirable in their discretion to as- 
certain from him whether there is any 
Substance in what has been conveyed to 
them. In doing so, the two judicial func- 
tionaries will not be conceding a right of 
hearing to such a person. For a right to 
be heard involves an enquiry of certain 
dimensions well known to the law. In 
doing so, the two judicial functionaries 
will be acting within the scope of their 
legitimate duty of giving advice to the 
President if for that purpose they ac- 
quaint themselves fully and truly, so far 
as they reasonably conceive it necessary, 
to collect all available relevant informa- 
tion. Surely if it is open to them to ga- 
ther information from other sources 
there is no valid reason why they should 


- exclude the one person who would be in 
personal possession of material concern- 
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ing information operating to his detri- 
ment. But much will depend on the cir- 
cumstances of each case, What needs to 
be considered is that the constitutional 
duty to tender advice necessarily involves 
the obligation of ensuring that the ad- 
vice, in the judgment of the functionary 
tendering it, is accurate and proceeds on 
the basis of reliable material. Whatever 
verification is possible, there is no doubt 
that recourse should be had to it. There 
can be no half measures, and in the dis- 
charge of that constitutional duty the 
response must be equal to the responsi- 
bility. 


889. There is the contention that if 
the consultative process under clause (1) 
of Art. 217 applied again in all its com- 
prehensiveness in the case of a person 
who has already been found suitable for 
appointment as additional Judge, it must 
be regarded that while serving as addi- 
tional Judge he was in fact put on pro- 
bation. The submission appears to be 
misconceived. A person is on probation 
when he is appointed to an office on the 
understanding that he will be confirmed 
in that same office if found suitable.. No 
such question arises here, Then, the 
service of a person on probation can be ` 
terminated at will even before the ex- 
piry of the period of probation. An addi- 
tional Judge, however, is entitled to 
serve for the full period specified in his 
appointment, and can be removed only 
under Article 218 read with cl. (4) and 
cl. (5) of Article 124. 


The case of Shri S. N. Kumar: 


899. I shall now consider the validity 
of the decision of the Union Government 
not to appoint Shri S. N. Kumar as an 
additional Judge for a further term. It 
is the admitted position that the volume 
of work in arrears in the High Court of 
Delhi continues to be sufficiently large 
and would have otherwise justified his 
appointment. It has been observed al- 
ready that when, on the expiry of his 
term, an Additional Judge is considered 
for a further term in that office his case 
attracts the provisions of clause (1) of 
Article 217, and the President must con- 
sult the functionaries mentioned in that 
clause, In the case of the High Court of 
Delhi, consultation is called for with the 
Chief Justice of India and the Chief 
Justice of the High Court only. The con- 
sultative process, it may be reiterated, 
requires that all the material in the pos- 
session of the Chief Justice of the High 


Lat) 


1982 
Court must be placed before the Chief 
Justice of India as well as the President. 
Likewise, all the material in the posses- 
sion of the Chief Justice of India must 
be placed before the President and the 
Chief Justice of the High Court, So also, 
all the material in the possession of the 
President must be placed before the Chief 
Justice of India and the Chief Justice of 
the High Court. A continuous process of 
consultation between all three authorities 
is mandated, resulting ultimately in ad- 
vice tendered to the President by the 
Chief Justice of the High Court and the 
Chief Justice of India. It is not necessary 
for me to enter into the other questions 
raised in the challenge directed against 
the decision of the Union Government 
not to appoint Shri S. N. Kumar as an 
additional Judge for a further term, It 
seems to us sufficient to say, on a review 


of the material before me, that there was 


no effective and full consultation between 
the President and the Chief Justice of 
the High Court on the one hand, and the 
Chief Justice of India on the other, ‘The 
facts may be recounted briefly. 


891. Shri S. N. Kumar was appoint~ 
ed an additional Judge of the High Court 
of Delhi for a period of two years by a 
notification dated March 6, 1979, and he 
assumed charge of his office the next 
day. Shortly before the expiry of that 
period, the Chief Justice of the High 
Court of Delhi addressed a letter dated 
February 19, 1981 to the Minister of Law, 
Justice and Company Affairs stating that 
while the pendency of cases in the High 
Court justified the appointment of addi- 
tional Judges and normally the extension 
of the tenure of an additional Judge was 
recommended in the circumstances, he did 
not recommend the extension of Shri S. N. 
Kumar because, he said, serious com- 
plaints had been received, both oral and 
in writing, against. him directly by the 
Minister as well as himself, that he had 
examined those complaints and found 
that some of them were not without basis, 
that responsible members of the Bar and 
some other colleagues had also complain- 
ed about Shri S. N. Kumar and - that al- 
though he had no investigating agency 
to enquire conclusively into the genuine- 
ness of the complaints, the complaigts 
had been persistent. It was also pointed 
out that Shri S. N. Kumar had also not 
been helpful in disposing of cases. Final- 
ly, it was said, some responsible mem- 
bers of the Bar as well as some colle- 
agues expressed some doubts in regard 


to Shri S, N, Kumar’s integrity. A copy 
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of the letter was sent to the Chief Jus- 
1981, the 
Chief Justice of India expressed a desire 
to look carefully into the charges against 
Shri S, N. Kumar and pointed out that 
the letter of the Chief Justice of the 
High Court appeared to be too vague ‘to 
persuade one that Shri Kumar lacked 
integrity, The Chief Justice of India re- 
commended that Shri Kumar be appoint- 
ed for a further period to enable him to 
make an enquiry into the matter mean- 
while, Shri Kumar was reappointed as 
an additional Judge with effect from 
March 7, 1981 for a period of -three 
months, On March 19, 1981, the Law 
Minister wrote to the Chief Justice of 
the High Court drawing his attention to 
the observations of the Chief Justice of 


' India that the letter dated February 19, 
1981 sent by the Chief Justice of the 


High Court appeared to suffer from 
vagueness and it was therefore difficult 
to accept that Shri Kumar lacked inte- 
prity. It appears that the Chief Justice 
of the High Court met the Chief Justice 
of India and discussed the case of Shri 
Kumar with him. On March 28, 1981 he 
wrote to him confirming that “with re- 
gard to the complaints about Justice 
Kumar’s integrity and general conduct, 
the matter has already been discussed 
between us.” On the same day the Chief 
Justice of the High Court wrote to the 
Law Minister enclosing a copy of his 
letter to the Chief Justice of India and 
he informed the Law Minister that he 
had had “an opportunity to discuss ‘the 
entire matter in detail with the Chief 
Justice of India.” He added: 

“Perhaps you will consider this to be 
sufficient ‘comments’ on my part as de- 
sired by you in your letter under reply 
about the observations of the Chief Jus- 
tice of India which you have quoted in 
your letter,” 


In reply, the Law Minister wrote back on 
April 15, 1981 to the Chief Justice of the 
High Court pointing out that “you must 
have had some material which provided 
the basis on which you concluded that 
Justice Kumar’s reputation for integrity 
was not above board and recommended 
that he may not be continued.. In view of 
the observations of the Chief Justice of 
India asking for concrete material, it 
would be necessary for us to have it 
with your comments,” Quite evidently, 
the Law Minister intended that the ma- 
terial should be available to the Chief 
Justice of India also, so that all the ma- 
terial should be considered by both of 


538 S. C, 


them. Thereafter, the Chief Justice of 
the High Court wrote a letter D.O. No. 
296-HCJ/PPS dated May 7, 1981, bearing 
the caption “SECRET (For Personal At- 
tention Only)” and reading as follows: 


“Dear Mr, Minister, 


I am in receipt of your D.O., No, 50/2/ 
81-Jus. dated 15th April, 1981, 


Hon’ble the Chief Justice of India had 
made certain observations with regard to 
my recommendation about Mr, Justice 
S. N. Kumar and the same were commu- 
nicated to me by you for my comments 
in your D.O, No. 50/2/81-Jus., dated 19th 
March, 1981. The Chief Justice had also 
written to me a letter dated 14th March, 
1981, asking for “details and concrete 
facts in regard to the allegations against 
Justice Kumar. As I wrote to you in my 
D.O. No. 2938-HCJ/PPS, dated 28th March, 
1981, I discussed the matter with Hon’ble 
the Chief Justice and as desired by him, 
in reply to his letter, wrote my D.O. No, 
292-HCJ/PPS, dated March 28, 1981 a 
copy of which was forwarded to you. Ac- 
cordingly, it is not only embarrassing but 
painful for me to write this letter. As 
you, however, desire to know what mate- 
rial provided the basis for me to conclude 
that Justice Kumar’s integrity was not 
above board, I give below some facts, 


In the first half of 1980, Justice Kumar 
was sitting singly and was doing mostly 
Original Side matters but also some Ap- 
pellate Side matters. Chance remarks 
came to my knowledge about his conduct 
in Court as well as about his integrity. 
Somewhere early in May, 1980 one of my 
colleagues met me and said that he was 
rather perturbed about information with 
him to the effect that if a substantial 
amount was paid to Justice Kumar, suits 
brought by a particular party against an 
insurance company would be decided in 


favour of that party, I had not paid. 


much attention to the earlier reports but 
when this was brought to my notice, and 
I was at that time not the Chief Justice, 
I thought to myself that after the sum- 
mer vacations, to save Justice Kumar 
from any embarrassment, he should be 
` put on a jurisdiction other than original 
jurisdiction, Therefore, when as Acting 
Chief Justice I constituted the Benches 
for the second half of 1980 I put Justice 
Kumar in a Division Bench to sit on the 
i Appellate Side and Writ Jurisdiction, In 
“my view this was a safe way to finish the 
rumours if the same were incorrect and 
thus safeguard the reputation of a Judge. 
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Surprisingly enough, Justice Kumar did 
not release the original suits, regarding 
which allegations had been made, from 
his board and continued to deal with 
these suits even in the second half of 1980, 


. These suits were Suit No, 1409 of- 1979, 


Suit No, 1417 of 1978 and Suit No, 1408 
of 1979 filed by Jain Sudh Vanaspati Ltd, 
and Jain Export Pvt, Ltd, against the 
New India Assurance Co, Ltd, In August, 
1980, the same colleague of mine who — 
talked to me earlier and another col- 
league mentioned that doubts were being 
expressed about the integrity of Justice 
Kumar vis-a-vis the aforesaid cases and 
Some others, Since I was only acting as 
Chief Justice at that time, I did not want 
to take any precipitate action. I, however, 

made discreet inquiries from some of the 

leading counsel and they in strict -confi- 

dence supported the allegations, This 

made me look into the matter more care- . 
fully when to my astonishment I found 

that it was not only the three suits men~ 

tioned above but that there were other 

Single Bench matters also which had 

been retained by Justice Kumar on his 

board despite being put in the Division 

Bench. There is fairly a long list of these 

cases, In some of these the parties in- 

volved were rich and influential including 

some former princes, After I was appoint- 
ed Chief Justice early in January, 1981, 
I looked into this matter a little more 
deeply and made further inquiries, Some 
of the lawyers were non-committal and 
understandably so, Others, however, as- 
serted with some force that Justice 
Kumar’s reputation was not above board. 
I talked to some of my other colleagues 
besides the two who had earlier spoken 
fo me, They also said that unconfirmed 
reports have been circulating in the Bar 
Which were not very complimentary 
to Justice Kumar, This made me conclude 
that the reputation for integrity of Jus- 
tice Kumar was not what should be for 
a Judge of the High Court, To my mind, 
reputation of a integrity is just as im- 
portant as person actually being above« 
board,” 

Then followed reference to a complaint 
made by one Mr, Sabir Hussain, advo- 
cate and some data concerning the dis- 
pagal of cases by Shri S. N., Kumar as 
well as allegations about some incidents 
in his Court concerning his conduct to~ 
wards counsel, 


892. Some days after receiving this 
letter of May 7, 1981 from the Chief Jus- 
tice of the High Court, the Law Minister 
recorded a note on May 19, 1981 mentions 
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ing therein that before issuing the letter 
the Chief Justice had requested him to 
treat it as a secret document confined to 
his personal attention, and that he had 
given certain reasons for wanting it 
treated so, The Law Minister sought ad- 
vice from his Secretariat whether the 
communication of the letter to the Chief 
Justice of India was unavoidabie, This 
indicates that the Law Minister was not 
decided, when he received the letter, 
whether he should withhold it from the 
Chief Justice of India, It is not apparent 
what advice he received from his Secre< 
tariat, but it seems that he ultimately 
decided to honour the request of ihe 
Chief Justice of the High Court to keep 
the document secret, It appears that nei= 
ther the Law Minister nor the Chief Juss 
lice of the High Court did ever inform 
the Chief Justice of India of this letter 
of May 7, 1981 and of its contents, A pe- 
rusal of the subsequent correspondence 
confirms that to be so, and indeed that 
was affirmed by the Law Minister in his 
letter of May 29, 1981 addressed to the 
Chief Justice of the High Court, 


893. On May 27, 1981 the Law Min= 
ister recorded a note in which inter alia 
he said: 


“l presume that when C.J., Delhi and 
the C.J, of the Supreme Court met, the 
former must have informed the latter 
about the details that he had mentioned 
to me in his letter dated 7-5-81. This pre- 
sumption is raised on the basis of the 
letters from the Chief Justice, Delhi.” 

He went on to observe that on the ques~ 
tion of the integrity of Mr, Justice Kumar, 
the views of the Chief Justice of the High 
Court be preferred because he had the 
| advantage of watching the work and con: 
duct of the Judge, 


894. The first point to consider hera 
is whether the information contained in 
the letter dated May 7, 1981 of the Chief 
Justice of the High Court was ever made 
known to the Chief Justice of India, 
There is no dispute that the Law Min= 
ister, in deference to the wishes of the 
Chief Justice of the High Court, did not 
communicate that information to 
the Chief Justice of India, The 
dispute centres on whether the Chief 
Justice of the High Court had ever con- 
veyed the particular information to the 
Chief Justice of India, In my view, ha 


hever did so, There were no doubt meet- 


ings between the Chief Justice of India 
and the Chief Justice of the High Court 
when the question relating to the inte; 
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grity of Shri S. N. Kumar was discussed. 
Originally, the Chief Justice of the High 
Court had spoken in the most general 
terms of complaint against the Judge, It 
seems that subsequently on March 26, 
1981 the Chief Justice of the High Court 
told the Chief Justice of India that he 
doubted the integrity of Shri S. N. Ku- 
mar because “even after Justice 
Kumar's allocation was changed from the 
original side to the appellate side, he still 
continued to hear the part-heard cases 
on the original side.” This was mentioned 
in the letter dated May 22, 1981 written 
by the Chief Justice of India to the Law 
Minister, The Chief Justice of India 
understood the allegation in its limited 
scope, that is to say that Shri S. N, Ku- 
mar was committing an irregularity in 
retaining original jurisdiction part heard 
cases before him when he was now sit- 
ting on the appellate side. In the same 
letter he said: 


"As regards the complaint of the Chief 
Justice that Justice Kumar’s integrity 
was doubtful since he continued to take 
old part-heard matters even after the 
allocation of his work was changed, I 
have made enquiriés......... i 
and observed that it appears to be com- 
mon practice in the Delhi High Court 
that even after the Judge was moved 
from the original side to the appellate 
side he continued to take up part-heard 
cases on which a substantial amount of 
time had already been spent. The Chief 
Justice of India concluded that in the cir- 
cumstances Shri Kumar could not be said 
to have done anything out of the way in 
{aking up part-heard cases even after the 
allocation of work was changed. The affi- 
davit of Shri S. N. Kumar discloses that 
an enquiry was made of him by the Chief 
Justice of India on why he continued to 
deal with original work while sitting on 
the appellate side, and in this connection 
he specifically refers to the three suits 
clearly mentioned in the letter dated 
May 7, 1981 of the Chief Justice of the 
High Court, There is nothing to suggest 
that the Chief Justice of India was ‘ever 
apprised of the much more serious alle- 
gations contained in the letter of May 7, 
1981 insinuating that the parties in these 
suits and in certain other cases, which 
as part-heard cases were said to have 
been retained by Shri Kumar for hearing, 
were rich and influential persons and 
that the Chief Justice of the High Court 
had “made discreet enquiries from some 
of the leading counsel and they in strict 
confidence supported the allegations” and 
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doubt on the integrity of the Judge, This 
material was certainly very grave, much 
more than the mere allegation that the 
Judge was continuing to hear part-heard 
suits which, without anything more, could 
have been regarded at the worst as a 
mere irregularity, It took on a different 
complexion when considered in the light 
of the more damaging allegations made 
in the letter of May 7, 1981. I do not 
find anything on the record from which 
it can be presumed that this material was 
ever conveyed by the Chief Justice of 
the High Court to the Chief Justice of 
India. When all the correspondence and 
the affidavits on the record before us are 
considered together, that appears to ba 
the only conclusion, It is strengthened by 
the insistent request of the Chief Justice 
of the High Court to the Law Minister 
that the letter of May 7, 1981 should not 
be disclosed to the Chief Justice of India, 
895. What is the effect of that omis- 
sion? It is clear that the Chief Justice of 
India had, for the purpose of rendering 
his advice in the process of consultation, 
decided to make enquiry from Shri S. N, 
Kumar concerning the allegations against 
him. He had enquired, and Shri Kumar 
had explained, about the Judge continu- 
‘ing to hear part-heard cases even after 
he had been moved to the appellate jur- 
isdiction of the court, Had the allega- 
tions contained in the letter of May 7, 
1981 been communicated to the Chief 
Justice of India, he would have been in 
a position to determine for himself by 
necessary enquiries, either from Shri 
Kumar or from other sources, whether 
there was any substance at all in those 
allegations, Such an enquiry was material 
- to enable the Chief Justice to decide 
whether there was any substance in the 
. allegations now made against Shri Kumar, 
and in case on enquiry he was of opinion 
that the allegations were baseless _ he 
would have, while maintaining his recom~ 
mendation for a further term as addi- 
tional Judge to be given to Shri Kumar, 
communicated his views to the Law Min- 
ister in respect of this further material, 
It must be remembered that the Govern- 
ment was deciding against a further term 
to Shri Kumar solély on the ground of 
doubtful integrity, and clearly the alle- 
gations contained in the letter of May 7, 
1981 were strongly influencing that deci« 
sion, That is apparent from the note 


drawn up by the Law Minister on May 
. 27, 1981 where he says: “The Chief Jus- 
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So long as the possibility 
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tice of India in his advice proceeds from 
the premises that taking up part-heard 
cases after the allocation of work is 
changed does not amount to lacking in 
integrity, If it were that simple I would 
not have joined issue, but the details fur- 
nished by the Chief Justice of Delhi High 
Court in his letter dated 7-5-81 go far- 
ther”, It is an open question whether the 
Law Minister would have continued to 
prefer the views held by the Chief Jus- 
tice of the High Court if the Chief Jus- 
tice of India had been informed of the 
allegations contained in the letter and on 
subsequent enquiries had found that 
there was no substance whatever in them,’ 
remains, the 
conclusion must be that the process of 
consultation with the Chief Justice . of 
India was not full and effective and the 
withholding of important and relevant 
material from the Chief Justice of India 
has vitiated the process. In my view, 
there was a violation of the constitution- 
al requirement mandated by clause (1) of 
Art, 217. It follows that the question whe- 
ther Shri S. N. Kumar should be given 
a further term as additional Judge has 
to be reconsidered, and a decision taken 
only after full and effective consultation 
as envisaged by the constitutional man: . 
date, 


The power to transfer a High Court 
Judge under clause (1) of Art, 222: 


896. The most strenuous debate before 
us has been raised over the scope and 
content of the power to transfer a Judge 
from one High Court to another under 
clause (1) of Art. 222, The issues raised 
are of great importance to the admin- 
istration ‘of justice and undeniably can 
produce far-reaching consequences, 

897. The matter has already received 
the attention of this Court in Union of 
India v. Sankalchand Himatlal Sheth, 
(1978) 1 SCR 423: (AIR 1977 SC 2328) 
and the majority opinion expressed 
therein is that the consent of the Judga 
is not essential to his transfer. It is urged 
that the view requires reconsideration 
and that we, as a larger Bench, are com 
petent to do so. 


_ $98. It is desirable in the first placé 
to trace the history of the provision. Al- 
most from the inception of the High 
Courts in India, Judges appointed to one 
High Court were thereafter appointed to 
another High Court. The practice continus - 
ed under the Government of India Act, 
1935. The Government of India Act did 
not contain any provision corresponding 
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to Art. 222 of our Constitution, But by 
Section 2 and sub-sec, (1) of S. 6 of the 
India (Miscellaneous Provision) Act, 1944 
Statutory recognition was given to the 
practice by enacting with retrospective 
effect clause (c) in the proviso to sub- 
sec. (2) of S, 220, which said: 


“(c} The office of a Judge shall be 
vacated by his being appointed by His 
Majesty to be Judge of the Federal Court 
or of another High Court,” 

That was the only provision in the Act 
which could be said to constitute evidence 
of the practice of moving a Judge from 
one High Court to another court, The 
clause was included as clause (c) of the 
proviso to clause (1) of Art, 193 of the 


Draft Constitution, and there was a sug- ` 


gestion that another clause be added as 
follows:— 


“(d) Every Judge shall be liable fo be 
transferred to other High Courts.” (B. 
Shiva Rao: ‘The Framing of India’s Con- 
stitution, Select Documents Vol, IV, 
p. 165), 

The peremptory nature of the suggested 
clause may be noted. The Drafting Com- 
mittee considered the amendment un- 
necessary and pointed out that there was 
no bar under Article 193 fo a Judge of 
one High Court being appointed a Judge 
of another High Courf, and drew atten- 
tion to the existing clause (c) providing 
that the office of the Judge would be 
vacated on the Judge being appointed to 
any other Court, In regard to another sug- 
gestion that a convention should be 
established whereby a proportion of 
Judges in every High Court could be re- 
cruited from outside the Province, the 
Drafting Committee observed that there 
was no bar to such recruitment or to the 


‘transfer of a Judge of a High Court to 


another High Court, It seems, however, 
that subsequently the Drafting Commit- 
tee changed its mind and on reconsidera- 
tion decided to incorporate an express 
provision for the transfer of High Court 
Judges, The provision empowered the 
President to transfer a Judge from one 
High Court to any other High Court, This 
provision was amended subsequently by 
including therein an obligation to con- 
sult the Chief Justice of India in the 
matter, Consequently, clause (c) of the 
proviso to clause (1) of Art. 217 was 


` altered so that in place of the word “ap- 


pointed” the word “transferred” ‘would 


. be read in conjunction with the words 


“to any other High Court”. The reasons 


given by Dr, B, R, Ambedkar . in the 
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Constituent Assembly for proposing this 
provision may be mentioned: 

“The Drafting Committee felt that since 
all the High Courts so far as the appoint- 
ment of Judges is concerned form now 
a central subject, it was desirable to treat 
all the Judges of the High Courts 
throughout India as forming one single 
cadre like the LC.S, and that they should 
be Hable to be transferred from one High 
Court to another, If such power was not 
reserved to the Centre the administration 
of justice might become a very difficult 
matter, It might be necessary that one 
Judge may be transferred from one High 
Court to another in order to strengthen 
the High Court elsewhere by importing 
better talent which may not be locally 
available, Secondly, it might be desirable 
to import a new Chief Justice to a High 
Court because it might be desirable to 
have a man who is unaffected by local 
politics and local jealousies, We thought 


. therefore thas the power to transfer 


should be placed in the hands of the Cen- 
fral Government, 


- We also took into account the fact that 
this power of transfer of Judges from 
one High Court to another may be abus- 
ed. A Provincial Government might like 
to transfer a particular Judge from its 
High Court because that Judge had be- 
come very inconvenient to the Provincial 
Government by the particular attitude 
that he had taken with regard to certain 
judicial matters, or that he had made a 
nuisance of himself by giving decisions 
which the Provincial Government did not 
like. We have taken care that in effecting 
these transfers no such considerations 
ought to prevail. Transfers ought to take 
place only on the ground of convenience 
of the general administration. Conse- 
quently, we have introduced a provision 
that such transfers shall take place in 
consultation with the . Chief Justice of 
India who can be trusted to advise the 
Government in a manner which is not 
affected by local or personal prejudices, 

The only question, therefore, that re- 
mained was whether such transfer should 
be made so obligatory as not to involve 


any provision for compensation for loss 


incurred. We felt that that would be a 
severe hardship......... The Drafting Com- 


- mittee felt therefore justified in making 


provisions that where’such transfer is 

made it would be permissible for Parlia- 

ment to allow a personal allowance to be 

given to a Judge so transferred.” 

The statement gave reasons for making 

the express provision conferring power , 
om l 3 
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to transfer and proceeded on the basis 
that the transfer could be made obliga- 
tory on the Judge concerned, and that 
he should be relieved to. some degree 
against the hardship occasioned thereby 
provision was made for payment of com~ 
pensation. Incidentally, the statement 
also shows that the Drafting Committee 
was under the impression that the Judges 
of the High Courts throughout India 
should be treated as constituting a single 
cadre like the Indian Civil Service, The 
statement can be regarded as of histori- 
cal relevance only. In so far as it records 
the impression that the Judges of the 
High Courts form a single cadre it pro- 
ceeds on an impression which, as I shall 
' presently show, is totally erroneous, But 
it does mention the reasons which 
prompted the Drafting Committee to in- 
clude the provision for transfer and com» 
pensation. The clause providing for the 
payment of compensatory allowance to 
a transferred Judge during the period he 
served as a Judge of the other High 
Court was omitted by the Constitution 
(Seventh Amendment) Act, 1956 but 
thereafter was. reinstated in appropriate 
language by the . Constitution (Fifteenth 
Amendment) Act, 1963, 
899. The present Art, 222 reads: 


"222 (1). The President may, after con- 
sultation with the Chief Justice of India, 


transfer a Judge from one High Court to- 


any other High Court, 


(2) When a Judge has been or is so 
transferred, he shall, during the period 
he serves, after the commencement of the 
Constitution (Fifteenth Amendment) Act, 
£963, as a Judge of the other High Court, 
be entitled to receive in addition to his 
Salary such compensatory allowance as 
may be determine, by Parliament by law 
and, until so determined such compensa- 
tory allowance as the President may b 
order fix,” 


I think it is necessary to remove the im- 
pression that the Judges of ‘the High 
Courts constitute . a single All-India 
cadre, The constitutional scheme em- 
bodied in Chapter V envisages each High 
Court as a distinct entity from every 
other High Court. It is a complete, self~ 
contained and self-sufficient institution, 
independent of the. others and not relat- 
ed to them in any manner, Every High 
Court draws its own powers and jurisdic- 
tion from the provisions of the Constitu- 
tion, and in no way does it share them 
with the other High Courts, When a 
Judge is appointed to a High Court, hé@ 
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is appointed to that High Court only, It 
is for that reason clause (c) of the pro- 
viso to clause (1) of Art, 217 enacts that 
the office of a Judge shall be vacated by 
his being transferred to any other High 
Court, He is the holder of a distinct 
office, that of a Judge of the High Court 
fo which he is appointed, It will be no- 
ticed that the consultative process envi- 
Saged in clause (1) of Art, 217 involved 
in his appointment requires the President 
to consult the Chief Justice of the High 
Court to which his appointment is pro- 
posed and the Governor of the State con- 
cerned, besides the Chief Justice ‘of India. 
The Chief Justice of the High Court is 
consulted because, as has been observed 
earlier, he is intimately concerned with 
the appointment of a competent J udge to 
meet the particular requirements of © his 
Court, The Governor of the State like- 
Wise is consulted because he is concern- 
ed about the quality of the administra- - 
tion of justice at its highest level in the 
State, In the case of both functionaries, 
they are involved with the appointment 
in order to ensure that the Judge ap-. 
pointed is most suitable in relation to that - 
High Court, The interests and needs of ` 
that High Court alone occupy the mind 
of these two functionaries, A person may 
be found unsuitable, by reason of asso- 
ciation or other links, for being a Judge 
of the particular High Court, while he 
may be free from that embarrassment in 
respect of the other High Courts, It may 
be observed that the Presidential warrant 
appointing the Judge specifically men- 
tions that the appointment is as a Judge 
of the High Court named therein, More- 
over, the prescribed Form itself of the 
oath, which the Judge must make | and 
subscribe before entering upon his office 
shows clearly that the appointment is 
confined to that High Court, We have 
been referred to Hira Singh v, Jai Singh, 
(ATR 1987 All 588), where a Full Bench 
of the Allahabad High Court held that an 
additional Judge of that court who had 
already taken oath on such appointment 
was not obliged to take oath again on his 
appointment as a permanent Judge, The 
case is clearly distinguishable, for it was 
one where the Judge continued to be a 
Judge of that Court, He had not been. 
transferred to another High Court, Under 
our Constitution, the Form reads: 

“TY. A.B., having been appointed Chief 
Justica (or a Judge) of the High Court 
at (or Ofera . do swear in the name 


of God solemnly affirm that I will bear 
true faith and allegiance to the Constitu; 


x. 


t4 


~ President is also the appointing 
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tion of India as by law established, that 
I will uphold the sovereignty and inte- 
grity of India, that I will duly and faith- 
fully and to the best of my ability, 
knowledge and judgment perform the 
duties of my office without fear or favour, 
affection or illwill and that I will uphold 
the Constitution and the laws,” (Form 
No, VIII in the Third Schedule of the 
Constitution). 


There is no All India Service of High 


Court Judges. Art, 215 speaks of a High 


Court for each State, and Art. 216 plain- 
ly declares that the High Court shall con- 
sist of a Chief Justice and other Judges. 
The Chief Justice is a Chief Justice of 
that High Court only and so are the 
other Judges. The Judges of a High Court 
owe their responsibilities and discharge 
their functions in relation to that High 
Court only, They have no constitutional 
connection and no legal relationship with 
the body of Judges of any other High 
Court, This position, in my view, cannot 
admit of any doubt, 


900. That being the position how then 
can the transfer of a Judge from one 
High Court to another High Court be 
viewed in law? A Judge appointed to a 
High Court is entitled to continue as a 
Judge of that High Court until he attains 
the age of 62 years, unless of course he 
resigns his office or is removed from if, 
His transfer to another High Court m- 
volves the vacation of his office in that 
High Court, that is to say, his appoint- 
ment as a Judge of that High Court 
stands terminated. This is confirmed by 
clause (c) of the proviso to clause (1) of 
Art. 217, Simultaneously, without any- 
thing more the transfer affects his ap- 


pointment to the other High Court to. 


which he is being sent. An order of trans- 
fer under clause (1) of Art, 222 therefore, 
is a transaction in two parts, the termi- 
nation of the appointment as a Judge of 
the original High Court and the simulta- 
neous appointment as a Judge of the 
other High Court. That view is supported 
by the circumstance that the power of 
transfer is vested in the President, It is 
significant in this connection that the 
auth- 
ority in the case of appointments made 
under clause (1) of Art, 217 and is also 
vested with the power of removal in 
cases falling under Art, 218 read with 
clause (4) of Art. 124. Therefore, it was 
necessary that the authority who has 
been otherwise vested with the power to 
appoint a Judge and to terminate his 
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appointment should also be the authority 
to transfer him. It may be added that in- 
asmuch as the transfer constitutes an 
appointment of the Judge to the other 
High Court, Art. 219 comes into play 
and, therefore, the transferred Judge 
must, before he enters upon his office in 
that High Court, make or subscribe an 
oath or affirmation according to the pre- 
scribed Form. 


901. It is necessary to observe that the 
appointment to the other High Court in- 
volyed in the order of transfer is an ap- 
pointment attributable to the power 
under clause (1) of Art, 222, and cannot 
be regarded as an appointment under 
Clause (1) of Art, 217, Whereas in the 
latter the Constitution requires consulta- 
tion with the Chief Justice of India, the 
Governor of the State and the Chief Jus- 
tice of the High Court, in the case of an 
appointment by transfer the Chief Jus- 
tice of India alone is invelved in the con- 
sultation. The framers of the Constitution 
evidently considered it unnecessary to 
include other functionaries. If they had 
to be included, they would have consist« 
ed of the Governor of the State and the 
Chief Justice of the High Court to which 
the Judge was originally appointed as 
State and 
the Chief Justice of the High Court to 
which the Judge was being transferred, 
considered that the 
consultation with the Chief Justice of 
India would suffice to take into account 
the relative interests of the two High 
Courts and the President would take into 
account the interests of the two States 
concerned, In this regard, while there is 
no constitutional requirement expressly 
mentioned in clause (1) of Art, 222. it is 
always open to the President and the 
Chief Justice of India to make necessary 
enquiries of the two States and the two 
High Courts affected by the transfer. The 
merit of involving the Chief Justice of 
India alone in the consultative ~rocess 
under clause (1) of Art, 222 lies in this 
that the process of consultation can be 
more expeditiously completed and is to 
be preferred to the inevitably protracted 
process called for by a constitutional re~- 
quirement involving two States and two 
High Courts, Whereas the Chief Justice 
of India can informally ascertain the 
views of the Chief Justices of the High 
Courts and satisfy himself whether he 
should advise in favour of the transfer, 
the President can similarly ascertain the 
views of the two States, The need for a 
formal presentation before the President 
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of advice from the Chief Justices of the 
two High Courts, from the Governors of 
the two States and from the Chief Jus- 
tice of India is thus eliminated, 


902. I shall now examine whether the 
power to transfer under clause (1) of 
Art. 222 can be exercised only after secur- 
ing the consent of the Judge concernéd 
or even without his consent. As I have 
observed, the power to transfer was not 
expressly conferred by any provision 
under the Government of India Act, 1935, 
What was done was to clarify that when 
a Judge appointed to one High Court was 
thereafter appointed to another High 
. Court, he must be deemed to have vacat- 
ed his office in the original High Court. 
In other words, it was made clear that on 
his subsequent appointment he could not 
be regarded as a Judge of two High 
Courts. That, it seems to me, was the 
‘intent of the speeches made by the Earl 
of -Munster in the House of Lords and 
the Secretary of State for India, Mr. 
L. S. Amery, and Mr. Pethick Lawrence 
in the House of Commons when the India 


(Miscellaneous Provisions) Bill was in- 
troduced in the two Houses, Although 
they spoke of “the transfer’ of High 


Court Judges, it is apparent that the word 
was used in the popular sense, It was not 
used in the particular sense of an obli- 
gatory transfer, There was no provision 
then in the Government of India Act for 
the appointment to another High Court 
of a sitting Judge without his consent, In- 
deed, the word used in clause (c) of the 
proviso to sub-sec, (2) of S, 220 of the 
Act was “appointed”, That was also the 
word used in the original clause (c) of 
the proviso to clause (1) of Art. 217 of 
our Draft Constitution. It was only when 
Art. 222 was added that the word ‘ap< 
pointed” was substituted by the word 
‘transferred’, ‘The difference between the 
two words ‘appointment’ & ‘transferred’ 
in our Constitution is borne .out by the 
different terms used in clause (c} of the 
proviso to clause (1) of Art, 217, where 
it is declared that the office of a Judge 
shall be vacated by his being “appointed” 
by the President to be a Judge of the 
Supreme Court or on his being “trans- 
ferred” by the President to any other 
High Court. It is true that sub-clause (iii) 
of clause (b) of paragraph 11 of the Se- 
cond Schedule to the Constitution, which 
defines “actual service’, speaks of “join- 
ing time on transfer from a High Court 
to the Supreme Court or one High Court 
to another’. To my mind that plainly is 


an error in the drafting of the provision, 
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It would seem that some of the provisions 
in the Schedules have not been framed 
with the care they deserved, because in 
another part, Form IV in the Third’ Sche- 
dule, the Form of Oath or Affirmation to 
be taken by the Chief Justice of India 
before entering upon his office refers .to 
him as the Chief Justice of the Supreme 
Court of India, In clause (1) of Art. 124, 
and throughout the other provisions in 
the body of the Constitution, he is de- 
Scribed as the Chief Justice of India, 


903. It seems to me that clause (1) of 
Art. 222 was specifically enacted in our 
Constitution for the purpose of empower- 
ing the President to transfer a Judge 
without necessarily securing his consent. 
The power was intended to be in the 
widest terms and subject only to the ob- 
ligation to consult the Chief Justice of 
India. If transfer was conditioned further 
by the imperative of securing the con- 
sent of the Judge concerned, then having 
regard to past practice there was in fact 
no need to enact Art, 222, A Judge can 
always be removed from one High Court 
to another with his consent, That had 
not in frequently been done during the 
ninety years of the High Courts in Bri- 
tish India, and there was no reason why 
it could not have continued in the High 
Courts under our Constitution, But the 
framers of the Constitution intended a. 
departure from that position. By clause 
(1) of Art, 223 in the terms enacted, they 
did not include the condition that the 
Judge concerned must consent tg his 
transfer, 


904. It was contended before us that 
clause (1) of Art, 222 was incorporated in 
the Constitution so that the Chief Jus- 
tice of India could be brought in for the 
purpose of ensuring that the transfer was 
effected in the public interest only and 
not for the personal benefit of a Judge. 
The argument is without substance, Pub- 
lic power of this nature can be employed 
only in the public interest, It may be 
that incidentally the transfer may ad- 
vantage the Judge, but in every case the 
primary ground for transfer must be 
public interest, Is seems to me clear that 
unless clause (1) of Art. 222 had been 
enacted, it was not possible for the Pre- 
sident to transfer a Judge from one High 
Court to another without his consent. If 
a transfer only with the consent was con- 
templated, it would have been sufficient 
to rely on the power of the President 
under clause (1) of Art. 217 to appoint 
the Judge to another High Court, and . 


- of the Divisions to another.. 
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` clause (e): of the provise to: clause (4), 0f; 
Art,- 217- would remove any. doubt ` that.- 
‘by such. appointment . the Judge , vacated. 
his office-in the. : original. : High Court.:. 


_ There is no need to confer power in ex-, - 


” press terms to do a specific act which can. 
be done with the consent of the. ‘parties, 
under the umbrella of a. gèneral power. 

905.. It is worthy. of note that where 
the- element of consent. was. considered 
necessary, it was expressly mentioned in 
the Constitution. The proviso to Art. 224A" 

imposes that condition when, a former 
Judge of a High Court is requested by” 
the Chief Justice. of a. High Court to “sit 
and act asa J udge of the High Court. So - 
also is the. provision in Art. 128 in respect 
of- former Judges of the Supreme Court,’ 
the Federal Court or of a High Court re- 


quested to sit and act as a Judge of the. 


- Supreme- Court. In contrast; when under 
clause (1) of Art. 127.a J udge of a High 
“Court is requested to sit as an ad -hoc - 
Judge of the Supreme. Court’. when. a. 
quorum. of the Judges of the’ Supreme 
' Court is not available, the: Judge .of : the’ 
High’ Court is bound to accept’ ‘the reż 
quest and:his consént is, not’ necessary. 
Reference may also be made: to ‘the posi- 
tion in England where under S. 4_of, the 
Supreme Court of Judicature (Consolida- 
tion) Act, 1925 the High Court is. divided ° 


into three divisions, ‘the Chancery Divi=: 


sion, the King’ S Bench Division. ‘and: the 
Probate, Divorce and: Admiralty. Division: 
The puisne Judges of the High Court are 
attached to the several divisions: 
direction of the Lord ‘Chancellor: Sub- 
‘sec. (2) of S. 4.0f the Act provides that: 


any such Judge may with his, consent be - 


transferred by a like’ direction -from one 
It. will be 
noticed that although the three Divisions, 
are part.of the same High Court, none- 
- theless the statute expressly. : ‘insists. that. 
on a Judge being attached to-.one of- the. 
Divisions he can. be transferred to ap- 


other Division only with his consent. The- 


provision was reiterated .in. sub-sec. | (4). 
of S; 1 of the Supreme ‘Court of J n 


r ture (Amendment) Act, . 1944. 


906, It. is contended. that the lenient 
of consent must, be ‘imported in: el. (1)..0f . 
Art..222 because a fresh oath-or affirma- 
tion is necessary when `a. Judge: enters: . 
‘upon his office.in the -other . High Court, 
r and .whether -he will make and subscribe," t: 
such oath or affirmation rests necessarily - 
within his: volition. To.my mind ‘that-.con- 
sideration: does not necessarily: ie to the 
conclusion sought . to - be. inferred: - ee “a. 
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transferret Judge refuses to make. and 
subscribe. ‘such.oath or affirmation. he - 
‘could be regarded, it seems as guilty of 
misbehaviour. -warranting his removal.’ 
907. . But the principal ground in sup- 
port of. the submission that a transfer of 
a Judge of a High, Court can only be with 


his, corisent lies-in the argument that such 


a transfer amounts to a punishment of 
the ‘Judge without trial and therefore the 
principle of judicial independence is 
gravely. prejudiced. That, submission, to 
my-mind, must be tested by an examina- 
tion of the grounds on which a transfer 
is permissible. Clause (1) of Art. 222 does 


not’ mention the grounds on which the 


Judge may be transferred. Plainly, inas- 
much as it'is in the nature of a public 
power vested ina functionary of the 
State, it can -be exercised only in the pub- 
lic ‘interest. Public interest is the touch- 
stone. òn. which every transfer must be 
tested. That is the necessary limitation 
implicitly circumscribing the exercise of 
power under clause (1) of Article 222 
All grounds which can be said tọ fall 
entertained. 
But no ground which falls within the 
scope of Art, 218 read with clauses (4) 
and .(5): of Art. 124 can be brought within 
that scope, ‘The grounds envisaged . by 
those provisions are “proved misbehavi- 
our or. ‘iaeapacity”, In relation to them 
express ‘provision has been made ‘by the 
Constitution,. the grounds being so grave 


that if ‘established’they can result in one 


penalty. only, that of removal of the 
J udge, ` 

908: The removal of a J udge is a mat- 
ter’ Of the greatest seriousness. It affects 
not only the J udge personally but also, 
iñ a larger ‘sense, affects the general re- 
putation of the judiciary. Consequently, 
the: Coristitution, by cls. (4) and (5) | of 
Art. 124 and by the Judges (Inquiry) Act, 
1968 has made the removal subject to a 


-constitutional- and ‘statutory process con- 


sisting.-of several stages at each of which 
‘the’ action for removal is screened. The 
J udges: (Inquiry): Act, 1968 requires a no- 
tice*-of. motion for presenting an address 
to ‘the. President praying for the removal 


of a. Judge. The ndtiee.must be signed by -` 
a hundred ‘members. of the House of the 


_ People, where. notice is -given in that 
House ‘and. by fifty. members of the Coun- 
Gil ‘of State. where the’ notice is given in 
-the-Council: The Speaker or the Chair- 
man;..as the case may be, may consult 
sich: person-as he thinks: fit and after con- ' 
sidering’ aon material, if my as: may.. be : 


` 
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available to him, he may either admit 
the motion or refuse to admit the same. 
If the motion is admitted, the Speaker 
or the Chairman, will then constitute a 
Committee for the purpose of making an 
investigation into the grounds on which 
the removal is sought. The Committee 
consist of three members, one chosen 
from among the Chief Justice and other 
Judges of the Supreme: Court, the other 
being a Chief Justice of a High Court 
and the third _being a distinguished 
jurist. The Committee is required to 
frame definite charges against the Judge, 
and such charges together with the 
statement of the grounds must be com- 
mumnicated to the Judge, who will be 
piven a reasonable opportunity of pre- 
senting a written statement of defence. 
Where it is alleged that the Judge is 
unable to discharge the duties of his 
office efficiently due to any physical or 
mental. incapacity and the allegation is 
denied, the Committee may arrange for 
the medical examination of the Judge 
by a Medical Board appointed by the 
Speaker or, as the case may be, the 
Chairman. The Medical Board undertakes 
the medical examination of the Judge 
and submits a report to-the Committee. 
During the investigation, the Committee 
is obliged to give reasonable opportunity 
to the. Judge of cross-examining wit- 
nesses, adducing evidence and of being 


heard in his defence. At the conclusion - 


of the investigation, the Committee is 
required to submit its . report to the 
Speaker or the Chairman, as the case 
may be. If the report of the Committee 
finds. that the Judge is not guilty of any 
misbehaviour or does not. suffer from any 
incapacity no further steps can be taken 
in either House of Parliament, and the 
motion pending in the House cannot be 
proceeded with, If the report finds that 
‘the Judge is guilty, then the motion to- 
gether with the report of the Committee, 
is taken up for consideration by- the 
House or the Houses in which it is pend- 
ing. If the motion is adopted by each 
House of Parliament in. iaccordance with 
clause (4) of Art. 124 read with Art. 218, 
then the misbehaviour or, incapacity of 
the Judge is deemed to have been prov- 
ed and an address praying for the re- 
moval of the Judge must be presented 
to the President by each House of Par- 
liament in the same session in which the 
motion has been adopted. It is: clear that 
where an allegation of misbehaviour or in- 
capacity is levelled against a Judge, he has 
the opportunity to defend himself includ- 
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ing the right to lead evidence as well as to 
cross-examine witnesses produced against 
him. At every stage of the process the 


Statute provides for careful consideration 


whether the motion for removal should 
be continued. Allegations which are so 
grave as to attract such detailed proce- 


dure and which afford full op- 
portunity to the Judge to de- 
fend himself cannot possibly be made 


a ground for transfer of the Judge. In my 
view, the grounds of misbehaviour or 
incapacity are clearly ruled out from the 
scope of clause (1) of Art. 222. I am 
convinced that the transfer of'a Judge 


_ under that provision cannot be made for 


the purpose of punishing him. It was 
never intended that the power should 
be exercised to impose a penalty by way 
of punishment. To permit that would be 
to permit a violation of the principle of 
judicial. independence, for the only 
grounds envisaged by the Constitution 
for punishment are grounds constituting 
misbehaviour and the penalty for which 
is removal from office. 


_ 909. In the transfer of a Judge from 
one High Court to another the principle 
of judicial independence and the rights 
of the Judge are protected by two safe- 
guards. The first is that incorporated in 
clause (1) of Art. 222, that is to say, the 
obligations of the President to consult 
the Chief Justice of India. The Constitu- 
tion expects the Chief Justice: of India 
to ensure in the process of consultation 
that the power to transfer is not used 
arbitrarily against a Judge of' a High 
Court, that it is not employed as a dis- 
guise for punishing him, and that, even 
if the ground for the proposed transfer is 
made out, it will be in the public inter- 
est to affect the transfer, In this regard, 
the consultation with the Chief Justice of 
India. must, in my opinion, extend to 
the entire gamut of the grounds on which 
the transfer is proposed, even where the 
grounds are incorporated in a policy. 
The protection afforded to the Judge by 
the obligation of consultation with the 
Chief Justice of India is intended to be 
a complete protectian. It must be borne 
in mind that the Judge concerned is en- 
titled to continue in the High Court to 
which he has been appointed for the full 
period of his tenure. It has already been 
observed that the transfer can be affect- 
ed without the consent of the Judge. It 
is, therefore, necessary to construe the 
Scope of the safeguard of consultation in 


its fullest comprehension. To properly 
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discharge his responsibility in the mat- 
ter, the Chief Justice of India must con- 
sider himself obliged to entertain not 
only the material furnished by the Pre- 
sident to him but he must also make as 
«full an enquiry as he conveniently can 
for the purpose of determining whether 


a transfer should be advised. In that pro--. 


cess, he must determine not only whether 
the grounds on which the transfer pro- 
posed are made out but he must also 
consider as relevant the personal cir- 


cumstances of the Judge concerned. It is- 


ultimately in the public interest that the 
personal circumstances of the Judge 
should be taken into consideration, for 
there may be a case where they may 
hinder the proper discharge of his duties 
in the High Court to which he is trans- 
ferred. In that connection it is only 
right that the Chief Justice of India 
should satisfy himself by enquiring from 
Ahe Judge himself about what he has to 
say in the matter of his transfer, both 
in regard to the grounds for the trans- 
fer as well as in regard to any hardship 
or inconvenience which may be suffered 
by him by such transfer. As a sitting 
Judge he is entitled to be informed of 
the proposed transfer and of the grounds 
therefor because his right to continue as 
a Judge of the High Court is placed in 
jeopardy. It is a very different case from 
the transfer of an officer who is a mem- 
-ber of a service and is ordinarily trans- 
ferable. As has been observed earlier, a 
Judge of a High Court is not a member 
of any All India Service of Judges. It 
may be made clear at this stage that the 
Judge does not have a right of hearing in 
the sense in which that right is general- 
sly understood in law. The scope and 
degree of inquiry by the Chief Justice 
of India must rest in his discretion. All 
that is necessary is that the Judge should 
know why his transfer is proposed and 
he should be able to acquaint the Chief 


Justice of India of any reason why he’ 


should not be transferred. It may also 
be added that the process of consultation 
envisaged under, clause (1) of Art. 222 
requires that all the material in the pos- 
session of the President must be placed 
before the Chief Justice of India, as well 
as such other information which he may 
need and may call for in order to render 
f his advice, 

910. The advice tendered by the Chief 
Justice of India should ordinarily be ac- 
cepted by the President and in this re- 
gard the observations made in Union of 
India v. Sankaichand Himatlal (AIR 


S. P. Gupta and others v. 
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1977 SC 2328) (supra) will be fully at- 
tracted. Chandrachud, J. as he then was, 
speaking for the majority of the Court, 
relying on what Bhagwati & Krishna 
Iyer, JJ. said in Shamsher Singh v. State 
of Punjab (1975) 1 SCR 814: (AIR 1974 
SC 2192) observed “that in all conceiv- 
able cases, consultation with the Chief 
Justice of India should be accepted by the 
Government of India and that the Court 
will have an opportunity to examine if 
any other extraneous circumstances have 
entered into the verdict of the Executive 
if it departs from the counsel given by 
the Chief Justice of India.” In practice, 
the last word in such a sensitive subject 
must belong to the Chief Justice of India, 
the rejection of his advice being ordina- 
rily regarded as prompted by oblique con- 


37) 


siderations vitiating the order’. 


Krishna Iyer, J. observed (at pp. 2384 
and 2385 of AIR) :— 
“Although the opinion of the Chief 


Justice of India may not be binding on 
the Government it is entitled to great 
weight and is normally to be accepted by 
the Government because the power 
under Article 222 cannot be exercised 
whimsically or arbitrarily.” 

and further: 

“It must also be borne in mind that 
if the Government departs from the 
opinion of the Chief Justice of India it 
has to justify its action by giving cogent 
and convincing reasons for the same and, 
if challenged, to prove to the satisfac- 
tion of the Court that a case was made 
out for not accepting the advice of the 
Chief Justice of India.” 

He added: 


- “The danger of arbitrary action or un- 
savoury exercise. has been minimised by 
straight-jacketing of the power of trans- 
fer. Likewise, the high legal risk of inva- 
lidation of any Presidential order made 
in the teeth of the Chief Justice’s objec- 
tion, runs in an added institutional pro- 
tection. For it is reasonable for the court 
before which a Judge’s transfer is chal- 


‘lenged, to take a skeptic view and treat 


it as suspect if the Chief Justice’s advice 
has been ignored.” 

I am fully in agreement with those ob- 
servations. It is open to a Judge who is 
ordered to be transferred to invoke the 
jurisdiction of the court and seek judi- 
cial relief against the transfer on the 
ground of violation of clause (1) of 
Art. 222 as construed by this Court. This 
constitutes the second of the two safe- 
guards mentioned earlier, 
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‘911. While on this. point, I think it 
necessary to emphasise that: the power 
to transfer a Judge from one High Court 
to: another under clause. (1) of Art. 222 
is an extraordinary power. Inasmuch as 
it can be exercised without the: consent 
of the Judge, it can constitute ‘a threat 
` to the sense of independence: and impar- 
tiality of the Judge. It must, in my opin- 
ion, be used most sparingly and only for 
very strong reason. It must be clearly 
understood that the onus of justifying the 
‘transfer lies heavily on the State. 


911-A. In the debate before us point- 
ed reference was made to a policy con- 
templated by the Government in regard 
to the transfer of Judges of the High 
Court. It seems to me that any policy 
governing the application of clause (1) of 
Art. 222 must conform in all respects to 
' the scope and content of clause (1) of 
Art. 222. The power to transfer is to be 
found in’ that clause, and every act of 
the Government, be it the framing. and 
adoption of a policy | or the actual ‘order 
of transfer, must fall completely within 
the scope of that provision. The entire 
content of. power vested in the President 
respecting the transfer of Judges of the 
High Courts: must be traced to ‘the con- 
fines of the clause. Accordingly, any. po- 
li¢y framed and adopted in this behalf 
must be tésted on the eriterion of public 
interest, and it must be clearly under- 
stood that “public interest” means here 
the interest of the administration of jus- 


tice. That is the sole purpose of the grant. 


of the power under cl. (1) of Article 222. 
‘Now, if the framing and adoption of a 
policy is an act of the President under the 
‘power conferred by cl. (1) of Art. 222, 
it must be subjected to consultation with 
the Chief Justice of India. That is an 
imperative condition grafted on the ex- 
ercise of all power relating to the trans- 
fer of Judges of the High Courts. That 
the framing and adoption of a policy 
should be governed by that condition is 
easily explicable if it is appreciated that 
the policy constitutes the basic conside- 
ration entering the order of transfer. All 
considerations controlling the transfer of 


a Judge of a High Court must: fall within | 


the scope of ‘the consultative process. The 
Constitution -intends that the Chief Jus- 
tice of India should be consulted before 
a transfer is ordered by the President. 
The consultation must travel over the 
entire area of consideration: which 
prompts the transfer. The scope of con- 
‘suitation is not limited to any particular. 


-It -must be remembéred that.‘the Consti- 
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tution has. insisted on consultation’ with 
the Chief Justice of-India in ordér to’ pro- 
téct the administration of justice and its 
eentral principle, the independencé of 
the judiciary, from arbitrary oo 
ment by executive power, l 


912. It is contended that aey mak- 
ing is the exclusive and ‘absolute pre- 
serve of Governmental power. While that 
may be so ordinarily, it cannot be aec- 
cepted here having regard to the plain 
terms of clause (1) of Art. 222. It is also 
urged that the policy can always be test- 
ed in a court of law for its constitutional 
validity, and therefore the - intervention 
of the Chief Justice of India in his con~ 
sultative capacity need not be contem- 
plated. It is not possible-to agree. The 
framing of a policy is an’ administrative 
exercise, and calls for making a choice 
of one or more considerations for execu- 
tive action within the ` field of several 
considerations. When the Chief Justice of 
India is consulted: on the formation of a 
policy by the-President, the consultation 
involves’ an ‘administrative choice operat- 


-ing on an administrative plane. When the 


President consults the Chief Justice of 
India under: clause (1) of Art. 222, it is 
consultation- in Terangn ‘to an executive 
act. 


‘The transfer of Shri K. B. N. Singh, Chief 


_ Justice, High Court of Patna: 


$13. Shri K.: B. N. Singh was a Judge 
of the High Court of Patna from Septem- 
‘appointed Chief 
Justice of that-Court and assumed charge 
on July 19, 1976. On January 19; 1981 the 
President issued a-notification, after con- 
sultation with the Chief Justice of India, 
transferring Shri K. B. N. Singh as Chief 
Justice of the High Court of Madras with 
effect from the day he assumed charge 
of that office, The. -transfer has ‘been 
challenged ‘in Writ Petition’ No. 274 of 
1981 and Transferred. Cases Nos. 2, 6 and 
24 of 1981. The principal contentions of 
the petitioners are- firstly, that there has 
been no effective consultation as envi- 
saged by clause (i) of Art. 222 inasmuch 
as all.the material considered by the 
Chief Justice of India was not placed he- 
fore the President,-and the process of 
consultation was not marked by fair pro- 
cedure, and, secondly, that the transfer 


. cannot be said to have been made in the 


public interest; and. tf different. conside- 
rations: have prevailed with’ the > Presi- 
dent and the -Chief Justice óf India, nei- 
ther can -be described as Tne: to publie 


interest. ' as 
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: 914. . An examination of. the.. 
affidavits and of the correspondence -be- 
. tween the Government and. the 


cussion was embodied in 


several 


Justice . of India discloses the following 


facts: . os 


915. The Chief Justice of India decid- 
ed on visiting the High Court of Patna in 
February, 1980 in order to meet the 
Judges.of the High Court and members 
of the Bar. After informing Shri K. B. N. 
Singh, Chief Justice of the High Court 
of his proposed visit, he proceeded to 


Patna and during his stay. there on Feb- 


ruary 24, 25 and 26, 1980 he met the 
Judges of the High Court individually 
and interviewed individual members of 
the Bar, and also met Judges. of the Dis- 
trict Court and members of the District 
Court: Bar. Of twenty advocates of the 
High Court: whom he met, there were 


fifteen senior. advocates suggested by Shri 
_K..B. N. Singh. He also met the mem- 


bers .of the Advocates’ Association col- 
lectively at a function arranged by them. 


Among other things he had also come to 


know that Shri. K. B. N. Singh's mother 
was.old and infirm and not in a good 


State of health.. At that time he did not 
- indicate to Shri K. B. N. Singh.that there 


was any proposal to transfer-him to an- 
other High Court because at that time 
there was no proposal to transfer him. 
It is- clear that he returned from ` Patna 
greatly perturbed about the  eonditions 
prevailing there, and the matter conti- 
nued to engage his mind thereafter. : It 
was then that he conceived of the trans- 
fer.of Shri K. B. N. Singh..There was at 
that time a proposal by the -Government 
that the Chief. Justices of all the. High 
Courts should be transferred as a matter 
of policy to other High Courts,-so. that 


-each High Court would be headed by a 


Chief Justice from outside. No final. for- 
mulation of the scheme had been reached 
and no modality or mechanism had been 


decided on for implementing such a po- 


licy. . From the correspondence and 


.. other. material on the record it is appa- 


rent that the Chief Justice of India’ and 


the Law Minister were engaged: in con-’. 
tinuous discussion 


over a long period 
with regard to the appointment of the 
Chief Justices of High Courts. The dis- 
their’ letters 
and also took place in personal meetings 


..and over.the telephone. On December 7, 
1980,. the Chief. Justice of India wrote to 
„the Law Minister “in. furtherance to. the 
. discussion which we had yesterday”; stat- 
„ing that; he was “firmly. opposed to. a 


wholesale transfer of the Chief . Justices 


-S P. Gupta -and :others.:v. Union :of. India: and others -- . 
: oÍ -High Courts”, and that “such .trans- 
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fers. may: be.made in. appropriate: cases 
for strictly..objective reasons” and “per- 
sonal considerations must, in the: matter 


-.of such transfers, be wholly kept out”. 
. He. mentioned that the transfer of some 


of the Chief Justices had been engaging 
his. attention. for the past few months 
and in this connection he had made per- 
sonal. enquiries and had mét several law- 
yers and many Judges ofthe High Courts 
concerned. He recommended that Shri 
K. D. Sharma, then acting as Chief Jus- 
tice of the High Court of Rajasthan, 
Should be transferred as Chief Justice of 
the High Court of Kerala, and Shri K. B. 
N. Singh should be transferred from the 
High Court of Patna as the Chief Justice 
of the Rajasthan High Court. It appears 
that it was then realized that certain dif- 
ficulties would arise if Shri K. D. Sharma 
was transferred to the High Court of 
Kerala. In a letter to the Prime Minister 
written on December 18, 1980 the Chief 
Justice of India proposed that the trans- 
fer of Shri K. B. N. Singh from Patna to 
Rajasthan should await further conside- 
ration, After a’ telephone talk with the 
Law Minister, the Chief Justice of India 


‘wrote on December 20, 1980 proposing 
‘the transfer of Shri M. M. Ismail, Chief 


Justice of the High Court of Madras 
as Chief Justice of the High Court of 


‘Kerala and the transfer of Shri K. B. N. 


Singh as Chief Justice of the High Court 
of Madras. On January 5, 1981, the Chief 
Justice of India telephoned Shri K. B. N. 
Singh and informed him of the likelihood 
of his transfer to Madras. He asked him 
if he had anything to say in the matter. 
Shri K. B. N. Singh wished to know why 
he was being transferred and the Chief 
Justice of India informed him that it was 
“Government. policy” and that it was 
proposed to transfer Shri M. M. Ismail 
from Madras and it was necessary to ap- 
point an experienced. and senior Chief 
Justice in his place. Shri K. B. N. Singh 
informed the Chief Justice of India on 
the telephone that his mother was bed- 
ridden and he was not in a position to 
go with his mother to Madras. No other 
personal difficulty was disclosed. Shri 
K. B. N. Singh also observed that if his 
transfer was insisted on he would prefer 
to resign. The Chief Justice of India re- 
quested him not to act in haste but to 
give the matter close thought, and he 
added that he was also making a note of 
the difficulty mentioned by him and “it 
will have to be taken into consideration 


before a final. decision was taken,” The. 


550 S.C, 


Chief Justice of India requested him to 
come to Delhi to discuss the question of 
his transfer. On January 8, 1981 at 7-30 
p.m. Shri K. B. N. Singh met the Chief 
Justice of India at his residence in Delhi 
and was with him for some time, He dis- 
cussed the question of his mother’s ad- 
vanced age and illness; that was the only 
personal difficulty which he mentioned in 
the matter of his proposed transfer to 
_ Madras, The Chief Justice of India told 
him that he was unable to agree that the 
mother’s circumstances presented any 


serious difficulty because there were 
other dependable persons in his family 
who could look after the mother and 


that, in any case, his brother Shri S. B. 
N. Singh, who: was practising in the High 
Court,. was quite capable of looking after 
the mother. Shri K. B. N. Singh replied 
that his mother was particularly devoted 
to him and he could not leave her to the 
care of his brother and. other members of 
the family. He mentioned that some 
baseless complaints may have been made 
to the Chief Justice of India and that he 
desired to remove any -wrong impression 
created by those complaints, The Chief 


Justice of India assured him that he was 


not proceeding on- the basis of baseless 
complaints and that he did not believe 
that his conduct was blameworthy, but 
that if he wanted to explain any matter 
which according to him had. created dis- 
Satisfaction about the working of the 
High Court he was. welcome to do so. 
Upon that, Shri K. B. N. Singh told the 
Chief Justice how certain ‘persons con- 
nected with the High Court were in- 
fluenced by communal considerations 
and how he, on his own „part, did not 
permit communal or other extraneous 
considerations to influence him admin- 
istratively or judicially. The Chief Jus- 
tice of India assured him that he did not 
hoid him to blame, but that certain per- 
sons were exploiting their proximity to 
him and that had created unnecessary 
misunderstanding and dissatisfaction. The 
Chief Justice of India conveyed to Shri 
K. B. N. Singh that his transfer was’ pro- 
posed in the public interest and that it 
was not made by way of punishment, and 
that it was thought of also by the trans- 
fer of Shri Ismail from Madras to Kerala. 


916. It seems clear that Shri K. B. N. 


Singh was informed by the Chief Justice 


of India in full detail of the proposal to 
transfer him from the High Court of 
Patna to the High Court of Madras, and 
keeping in mind the telephone conversa- 
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tion between them on January 5, 1981 
and the personal discussion on January 8, 
1981 it is apparent that Shri K, B, N. 
Singh was being transferred not because 
of any wrong or fault on his part or for 
any conduct for which blame could be 
attached to him, but because peaple were 
exploiting their proximity to him in mat- 
ters which had created dissatisfaction 
and unnecessary misunderstanding in the 
High Court at Patna. It is also apparent 
that Shri K. B. N. Singh was aware that 
such a situation prevailed because he at- 
tempted to clear himself of any blame in 
connection with what was happening. He 
was invited by the Chief Justice of India 
to say whatever he wanted to in the mat- 
ter which “according to him had created 
dissatisfaction about the working of the 
High Court”. It is clear that the matter 
was discussed fully between the Chief 
Justice of India and Shri K. B. N. Singh 
and.the latter had ample opportunity to 
say what he wanted to. And it is also 
clear that the proposal to transfer him 
from Patna was not by way of punish- 
ment. It is unfortunate that a situation 
had been allowed to develop in legal and 
judicial circles at Patna which could only 
be remedied by his transfer. That the 
transfer was intended to Madras was 
occasioned by the circumstance that Shri 
M. M. Ismail was being transferred from 
Madras to Kerala and it was necessary 
to send a senior and experienced Chief 
Justice to the High Court of Madras. The 
difficulty expressed by Shri K. B. N. 
Singh in regard to the condition of his 
mother’s health was also considered by 
the Chief Justice of India, who felt that 
Shri S. B. N. Singh, his brother practic- - 
ing law in the High Court, and other 
dependable persons in the family at 
Patna could be relied on to look after 
the mother. Every relevant circumstance, 
including the personal difficulty mention- 
ed by Shri K. B. N. Singh was consider- 
ed carefully and objectively by the Chief 
Justice of India and.on an assessment of 
the. relevant facts and circumstances he 
came to the conclusion that notwithstand- 
ing any difficulty posed by a different 
language in Madras, as Shri K. B. N. 
Singh was an. experienced and ‘senior 
High Court Chief Justice, he should be 
transferred from Patna to. Madras. :I am 
satisfied that a. fair. procedure was adopt- 
ed and all that could reasonably be done 
in the circumstances. was done in the 
matter. 


917. It is urged there was no full and 
effective consultation between the Chief 
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Justice of India and the Government as 
the second discussion between the Chief 
Justice of India and Shri K. B. N. Singh 
took place in the evening of January 8, 
1981 and the order was signed by the 
Prime Minister the next day. The Chief 
Justice of India, in his affidavit on oath 
has emphatically averted that ‘there was 
full and effective consultation- between 
me and the President of India on the 
question of Shri K. B. N. Singh’s transfer 
from Patna to Madras as the Chief Jus- 
tice of Madras High Court, Every relevant 
aspect of that question was discussed by 
me fully with the President both before 
and after I proposed the transfer”. There 
is no material on the record for doubting 
the statement. It must be remembered 
that the matter of Shri K. B. N. Singh’s 
transfer had been under discussion all 
along for a considerable time between 
the Chief Justice of India on the one 
side and the Law Minister and the Prime 
Minister on the other, and the discussion 
had taken’ place through written corres- 
pondence as well as oral conversation by 
way of discussion in personal meetings 
and on the telephone. It is perfectly with- 
in the realm of credibility that what had 
passed between the Chief Justice of India 
and Shri K. B. N. Singh on January 8, 
1981 had also been communicated to the 
Law Minister and the Prime Minister be- 
fore the order of transfer was signed by 
the Prime Minister. 


918. A point was raised that the Chief 
Justice of India had averred in his affi- 
davit that the consultation was effected 
between him and the President of India 
and not that the consultation took place 
between him and the Law Minister and 
the Prime Minister. To my mind,. it is 
clear that Chief Justice of India is referr- 
ing to the President in the sense of the 
“Executive Government”. This is amply 
borne out. by the large volume of docu- 
mentary material which shows that.the 
Chief Justice of India was in communica- 
tion with the. Law Minister and . the 
Prime Minister only. There is nothing to 
Suggest that he met the President per- 
sonally in this matter. 


919. It is also contended that the pro- 
posal to transfer Shri K. B. N. Singh had 
already been made by the. Chief Justice 
of India to the Government as early as 
December 1980 and this was before, any 
discussion on the point between him and 
Shri K. a N. Singh. Now it is clear from 
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in the nature of a suggestion calling for 
an examination of the matter. The Chief 
Justice of India had visited Patna and 
from the material in his possession he 
had formed an opinion that there was a 
case for considering the transfer of Shri 
K. B. N. Singh. The matter was only at 
the stage of consideration and clearly 
could not be finalised before Shri K. B. N. 
Singh had been taken into confidence. We 
must remember that it was the Chief Jus- 
tice of India (Chandrachud J. as he then 
was) who had pronounced judgment in 
Union of India v. Sankalchand Himatlal 
Sheth, (1978) 1 SCR 423:(AIR 1977 SC 
2328), where in considerable detail he has 
dwelt on the imperative need of a full 
and effective consultation which, as he ob- 
served there, could require the Chief 
Justice of India to elicit the facts directly 
from the Judge concerned, It was appa- 
rently pursuant to this that he consider- 
ed it necessary to discuss the matter with 
Shri K. B. N. Singh otherwise, he would 
not have found it desirable to telephone 
from Delhi to Patna on January 5, 1981 
and -after discussing the matter with him 
then, to invite him for further discussion 
at Delhi on January 8, 1981. The proposal 
was pending, the consultation with the 
Government was going on and no final 
decision had been taken. As the Chief 
Justice of India has stated in his affidavit, 
the discussion with the Government con- 
tinued even after the proposal. The pro- 
cess of consultation could continue right 
up to the moment the final decision was 
taken. The process of consultation conti- 
nued actively throughout and there is no 
reason to doubt the objectivity which 
marked it. As the learned Solicitor Gene- 
ral has pointed out, it must not be for- 
gotten that the Chief Justice was not a 
personally interested party but was only 
discharging the duties and responsibili- 
ties cast on him by. the Constitution. A 
few facts may be set forth again. On De- 
cember 18, 1980, the Chief Justice of 
India requested the Prime Minister that 
the proposal to transfer Shri K. B. N. 
Singh to Rajasthan should await further 
consideration, On January 5, 1981, Shri 
K. B. N. Singh was informed by the Chief 


‘Justice of India that the difficulty men- 


tioned by him concerning the infirmity 
and age of his mother was being noted 
by him and would be taken into con- 
Sideration before a final decision was 
taken. It seems to me beyond dispute that 
the matter did not stand closed merely 
because of the proposal made in Decem- 
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of. Art. 222 contemplates that the process 
of consultation should be initiated by the 
President by a reference of the matter 
to- the Chief Justice of India for his. ad- 


vice and that instead it.is the latter who. 


has initiated the process.I do not see any 
Substance in this point having regard to 
the continuous consultation whick - was 
going on between the Chief Justice `of 
India and the Government, 


.920-A. I shall now deal with the task 
of identifying the considerations which. 
prevailed-with the Chief Justice of, India 
and the Government in transferring Shri 
K. B..N. Singh, and whether 
‘said that those considerations fall within 
the expression “public interest.” 


_ 921. When a Judge permits his judg- 
ment in a case to be influenced by the 
irrelevant considerations of caste .and 
creed, of relationship or friendship, 
hostility or enmity, he commits a breach 
of his oath. It is a case where justice is 
not done and is denied, It is a case of 
misbehaviour, to which the provisions of 
Art...218 read with clauses (4)-and (5). of 
Art. 124. are attracted. There is another 
kind of case where a Judge acts im ac- 
cordance ‚with his conscience on the basis 
of the facts and. the. law 
he bona fide understands them, and. yet 


of. 
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much. as ‘the administration.. of .. justice 
relies for its vitality on the strength of 
public confidence, it must range :supreme 
and, . therefore, if the Judge is. transfer- 
red in these circumstances it: must be re- 
garded as a transfer in the public inter- 
est. The desirability of inducting „Chief 
Justices. and a proportion of the. Judges 
from outside the State has been empha- 
sised ever since the drafting of the Con- 
stitution. During the.finalisation of. the 
Draft. Constitution a suggestion. was re- 
ceived by the Drafting Committee. that 
one-third of the J udges appointed to a 
High Court should be from outside . the 
State. Successively, the idea has been pro- 
moted by the Law Commission of: India 
in. its Fourteenth Report and. thereafter 
in its Eightieth Report, and also ‘by. the 
States Reorganisation. Commission. The 
need has been affirmed from. time to time 
and programmes to implement _ it. have l 
been constantly mooted. The Union Gov- 
ernment, according to the evidence .be- 
fore us, has been actively engaged’ dur= 
ing the last two years in securing. an ac- 
\ceptance of the policy from the judiciary, 
aid discussions have taken place from 
time to time between, the Chief. Justice 
of India .and -the .Law ‘Minister. The. Gov- 
ernment has proposed that the policy 
should be implemented not only by. .ap- 
pointing the Chief Justice and one-third 


-Of the number of Judges.to a High:Court ` 


because of surrounding circumstances, it 
may. appear that, justice has.: not been. 
= done even though in fact it may have. 


been done. Where there is a danger that 
fustice will not appear to be done; and 
-© the prevailing environment is linked with 


' the person of the Judge, - notwithstanding 


_ that he may. have done nothing. to pro~ 


mote it, the injury to the .administration. 


‘of justice’ can be as serious as a case 


~ 


where’ the Judge has consciously deviat- . 


- ed from the standards of impartial judg- 
ment. Where there is a genuine ` appre 

hension that justice may not appear to 
be done, the ordinary rule is that the case 
pending before the Judge should be traris- 
ferred to - another Judge. But where the 
apprehension is rooted in local - associa- 
tion, on links with.members of the Bar 
. or influences present in close ` proximity 
- to the Judge and.the circumstances 


duct of the J udge has done nothing |: to 
promote. it, there is grave and bona fide 


are. 
such. that, notwithstanding’ that the’ con~ | 


| fear in the minds: of honest citizens that- 


‘the fount-of justice may be polluted, its 


‘effect is not confined to-a single case but: 


“spreads widely, : endangering. the purity. of. 


the entire’ administration of -justice, :Inas- 


the. High . Court. of Madras. . 
» plainly on the ground that. although ‘Shri 


‘from outside the State at the time of ` 


their initial appointment to the office, `. 
but should also be taken in hand present- 
ly by: the transfer of sitting Chief: Jus- 
tices and Judges. It has been further pro- 
posed by Government that the transfers - 
should be. effected scone in. all 
the High Courts. 


922, It seems from the diate on 
the record that although the Chief Jus- >- 
tice .of India is in agreement with the 
need for appointment of Chief .Justices 
and a number of Judges to the High-Court 
from outside the State, he has. not . ac- 
‘cepted vet the further suggestion. of the 
Government that the transfer should. be: 
effected as a policy implemented en masse 
‘over.all the High Courts. --It seems’ that : 
the. Chief. Justice of India is prepared- to 


go so far only that the matter should be 


‘considered from case tocase, on-the ‘ob- 


“jective merits’ of each case. This:'is evi- - 
‘dently what he had in ‘mind when’ “he - 


‘considered it- desirable -to:. ‘propose ‘the 
‘transfer of Shri K. BN. Singh ‘as Chief. 
‘Justice from’ the High Court of. Patna to 


‘He ‘` did so. 
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K:'B. N. Singh himself was-not to blaine 


for ‘this, people‘in the proximity of Shri 


'K. B:N. Sitighhad created’ an atmos- 
-phere injurious: to the administration ,- of 
justice resulting: in great disafféction, it 
is apparent that the reasons which weigh- 
éd with the Chief Justice- of India form 
the very basis of the policy promoted by 
the Government. The basic component: of 
that policy is identifiable in the reasons 
which prevailed with the Chief Justice 
of India. When this view is taken, it is im- 
mediately clear what the Chief Justice 
of India meant when during the tele- 
phone conversation with Shri K. B. N. 
Singh on January 5, 1981, 'he explained 
that the transfer was prompted by Gov- 


ernment policy. This also readily explains 


-why: the: Government accepted the’ pro- 
posal to transfer Shri K. B.N: Singh. As 
the learried Solicitor ‘General explained 
before us, the Government considered 
this as’ the first stage in the implementa- 
tion of ‘its policy, and although there was 
no finalisation in regard to the time and 
manner’ ‘of inducting the Chief Justice 
anda proportion of the. Judges in. a: High 
Court from outside the State; the. propo- 
sal’ to transfer Shri K.: B. N. Singh . was 
rooted in the very considerations . which 
‘found favour with the Government in 
‘promoting ‘the ‘policy conceived: by it.. 


923. I am of. opinion that ‘the~ con- 
' ‘siderations which prevailed: :-with ‘the 
Chief Justice of India and the: Govern- 
ment in the. transfer of: Shri K. B-N. 
Singh were -substantially identical, -. that 


„for the purposes of this transfer the Gov- . 


ernment had ‘agreed that having regard 
to the reasons for the transfer’ it was 
‘prepared to consider the case on. its in- 
‘dividual merits and not to insist on the 
making of transfers generally for the 
‘time being. I am also of opinion that the 
considerations on which the transfer’ was 
made ‘must, in view of what I have ob- 
served, be regarded ‘as falling within the 
‘expression “public interest”. In’ my judg- 
ment, ' there is no violation: of clause (1) 
of Arty 2220 0 i a i 


;with.inasmuch as: no enquiry had’ been 


‘made of.the Chief: Ministers of the States - 


‘concerned before the «transfer‘‘ oi > Shri 
-K., .B. iN. Singh. ‘The: ‘learned: Solicitor 
General: has-stated ‘froem-:-the -Government 
records in ‘his .possession that -the -Law 


ARfiwnichan nnanorltad tha. Ahing: RA atiataw: nf 
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‘Judges in another 
‘.country,.and they could name three High 
‘Courts, in order of preference, 
-they would prefer such appointment. It 


consent and indicating their’ 
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Tamil Nadu-on January 3, 1981, the Chief 


“Minister of Kerala on January 4, 1981 
-and ‘the Chief:-Minister of Patna on Janu- 


ary 6, 1981 in regard to the “proposed 
transfers of Shri M. M. Ismail and Shri 
K. B. N. Singh. Learried counsel for Shri 
K: B. N. Singh points out that there was 
opposition by the Tamil Nadu Govern- 
‘ment to the induction of Shri K. B. N. 
Singh'as Chief Justice of the High Court 
of Madras on the ground that he was not 
acquainted with the Tamil language and 
would find difficulty in coping with his 


` duties in the High Court at Madras. It is 


said that if the Chief Justice of India had 
been informed of this objection, Shri 
K. B. N. Singh would not have been 


transferred. I have observed earlier that 


the Chief Justice of India had considered 
this mazter long before, and did not con- 
sider it as a substantial difficulty. 


Validity of. the Circular Letter dated 
March’ 18, 1981 issued by the Minister 
for Law, Justice and Company Affairs, 
Government of India: 


- 924.- The Circular letter was address- 
-ed by the Minister to the Chief Ministers 
of different States and to the Governor 
of Punjab pointing out that several bodies. 
and forums, including the States Reorga- 
.nisation Commission, the Law Commis- 
-Sion: and. various Bar Associations had. 
«Suggested that one-third of the Judges 
of a. High Court should, as far as possi- 


ple, be from outside the. State -in which 


the High Court was situated. It. was said 
that the suggestion was made “to further 
national integration and to combat- nar- 
row parochial tendencies bred by caste, 
kinship and other local links and affilia- 
tions”. He requested that the additional 
Judges working in the High Court of the 
State should be required to’ give their 
consent to be appointed. as ‘permanent 
High Court in the 


where 


was also requested that consent may simi- 


fo a. Mia Dts ata cle "+ «larly -be taken from ‘persons who have al- 
' 923-A. It is next urged that the pro- 
visions of the Memorandum: :issued -by - 
the Ministry of Home: Affairs ‘in the Gov- - 
ernment of India had -not -been: complied’: 


ready been,'or may in the future be, pro- 
‘“posed-for ‘initial appointment. He request- 
ed further. that it may also be made clear 
‘to the ‘additional Judges that giving their 
preference 
“would not commit’. the “Government in 
‘the matter of their appointment ‘or in the 


: matter of: accommodating ‘them according 
to their preference. Thereafter, it 
‘pears, some of -the . additional 


åp- 
Judges, 


sr. 4 a g 
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~ 


554 S.C. 


further appointment as Additional 
Judges for short periods of three 
months, six months or a year. 


924-A. The validity of the Circular 
Letter hasbeen challenged before us on 
several grounds including the ground that 
the contents of the letter constitute a 
threat to the judicial independence of the 
additional Judges inasmuch as, feeling 
pressured by the apprehension that un- 
jess they conveyed their consent to ap- 
pointment to another High Court they 
would not be given further terms as addi- 
tional Judges, some of them have con- 
veyed their consent. It has been urged 
that the additional Judges have a. right 
to be considered for appointment as per- 
manent Judges in the High Courts where 
they are serving, and the Circular letter 
should be construed as an attempt to 
transfer them to some other High Court 
without operating through the consulta- 
tive process which the President is oblig- 
ed under the Constitution to enter into 
with the Chief Justice of India. 


925. It seems to me unnecessary to 
enter into all these points of controversy, 
because to my mind if the Circular letter 
is regarded as intending to bind the addi- 
tional Judges it can have no such effect 
in law, an appointment of a person as a 
Judge of a High Court must, as observed 


-earlier, be an appointment to a particu- 


lar High Court. For the purpose of mak- 
ing such appointment, the constitutional 
process. must be initiated with respect to 
a particular High Court. The Constitution 
does not contemplate a single process in 
relation to several High Courts, collecting 
as-many persons as there are vacancies 
all over India, and then in the discretion 
of the Government appointing each of 
them where the Government pleases, To 
adopt this procedure will be to equate 
the appointment of Judges with the ap- 
pointment of members of an. All India 
Service, a position which cannot consti- 
tutionally be countenanced. There must 
be a separate and distinet process in re- 
gard to appointment to each High Court. 
The Governor of the particular State 
and the Chief Justice of the particular 
High Court have to be involved in that 
process, besides the Chief Justice of India. 
It is in the course of such a process that 
a proposal for appointment is made to the 
person intended for appointment. In 
other words, a valid proposal, as part of 
the constitutional process, is one which 
offers an appointment io a particular 
High. Court. It is only when consent is 
aiven toa aneh a nronosal. that is to sav. 
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consent to appointment in a particular 
High Court, that it can be said in law to 
be binding and effective, The Circular 
letter has invited the consent of the 
additional Judges in the most . general 
terms, to appointment to any High Court 
other than the High Court in which they 
are serving as additional Judges. If it is 
intended to bind the additional Judges, 
it has failed in its purpose. Neither the 
proposal nor any consent given thereto 
has any legal status, It may be that the 
Circular letter was intended only for the 
purpose of obtaining information infor- 
mally whether the additional Judges 
would be agreeable to being appointed as 
permanent Judges of other High Courts. 
But inasmuch as the consent given by the 
additional Judges cannot bind them, it 
will be open to them to consider any con- 
crete proposal now made offering ap- 
pointment to a particular -High Court 
with a perfectly open and free mind, un- 
hindered by any consent given earlier in 
pursuance of the Circular letter. It may ` 
be added that a concrete proposal can 
contemplate appointment only in accord- 
ance with the procedure prescribed in 
el. (1) of Art. 217. 


926. In this view of the matter, it 
would be sufficient to declare that the 
Circular letter cannot be acted‘on and 
any consent given pursuant to the Cir- 
cular letter is not binding in law on those 
whọ have given it. 


The claim of privilege against the dis- 
closure of certain documents: 

927. The law relating to the plea of 
privilege raised by the State against the 
disclosure of documents has advanced 
considerably in recent times and’ its evo- 
lution has been traced by brother Bhag- 
wati who has discussed the present con- 
tent of the law abroad, and has given 
substantial reason for taking the law for- 
ward in this country from the position 
enunciated by this Court in State of Pun- 
jab v. Sodhi Sukhdev Singh, (1961) 2SCR 
371: (AIR 1961 SC 493). I am in broad 
agreement with what he has said in re- 
gard to what the present state of the law 
in India should be. | 


928. But I think it desirable to add a 
note of warning. There is good reason to 
be circumspect. Traditions and beliefs 
which governed life until yesterday and 
heid an important place in the polity 
cannot be rooted out overnight. Change 
to be valid must find general acceptance, 
and its pace will be determined by the 
education of experience. The past is ever 
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with us, and when the present takes hold 
it must do so conscious of its responsibi- 
lity to the future, The rules now devel- 
oped by this Court relating to the dis- 
closure of documents need to be carefully 
applied. The balance between the con- 
flicting claims of public interest repre- 
sented by officialdom and the public in- 
terest flowing from the administration of 
justice often calls for a delicate assess- 
ment, into which perforce must enter 
considerations vital to the operations of 
Government on the one hand and the de- 
mands of adjudication on the other. The 
responsibility fixed on the Court is a 
serious one, and there is need to warn 
that this power which now vests in the 
Court can have grave consequences if the 
content of its potential is not truly ap- 
preciated and realised by those who wield 
it. Whenever a court breaks new ground, 
the development and recognition of new 
rights is often accompanied by the birth 
of problems surfacing also for the first 
time. New doctrines must be cautiously 
applied, and yet no court can shirk its 
duty if it finds that its power has been 
rightly invoked. 


929. In regard to the plea raised by 
the State on the basis of clause (2) of 
Art. 74 of the Constitution, there is no 
denying, in my view, the accuracy of 
what has been observed by brother 
Bhagwati, that it is the advice and its 
reasons tendered by the Council of Min- 
isters to the President which are protect- 
ed from enquiry by a court, and no such 
protection extends to the material from 
which the advice proceeds. 


§30. On the facts of the case, it was 
material, to my mind, to ascertain whe- 
ther indeed a full and effective consulta- 
tion had taken place with the Chief Jus- 
tice of India on the question whether Shri 
S. N. Kumar should be appointed for a 
further term as additional Judge, and for 
that purpose it became necessary to con- 
sider the contents of the letter dated 
May 7, 1981 addressed by the Chief Jus- 
tice of the High Court to the Law Min- 
ister. Great emphasis was laid by the 
parties in their submissions on the ques- 
tion of full and effective consultation in 
point of fact, and it seemed in the con- 
text in which the question was debated 
that the disclosure of the letter of May 7, 
1981 and the connected correspondence 
was imperative in order that justice be 
administered. It was not an easy deci- 


sion for the Court to order disclosure, 


hit aftar earafnile halancina tha rimal 
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interests we came to the conclusion that 
the balance inclined in favour of a posi- 
tive order. 


Locus Standi: 


931. What remains now is to consider 
the objection raised by the respondents 
to the maintainability of the petitions be- 
fore us. My brother Bhagwati has dealt 
with this objection at some length, and 
has held that it has no substance. I find 
myself in general agreement with him, 
and need say nothing more. 


932. . Before concluding, I think it only 
right to’ record my appreciation and 
gratitude for the great and valuable as- 
sistance offered to the Court by the very 
able and erudite submissions made during 
the hearing of these cases. Eminent coun- 
sel appeared on both sides, who in the 
discharge of their responsibilities to the 
Court and to the parties represented by 
them, did not spare themselves and 
brought to bear to the hearing their vast 
learning and enormous industry, notwith- 
standing that the hearing had to proceed 
for several weeks. 

933. In the result, Transferred Cases 
Nos. 19, 20, 21 and 22 of 1981 are allowed 
in so far that a declaration is granted that 
the Circular letter dated March 18, 1981 


. cannot be acted on and that the addi- 


tional Judges concerned shall not be held 
bound by their consent, given in pursu- 
ance of the Circular letter, to their ap- 
pointment as permanen; Judges of High 
Courts other than those where they pre- 
s€ntly serve. In the Transferred Case No. 
20 of 1981, the respondents are directed 
to reconsider the case of Shri S. N. 
Kumar for appointment as an additional! 
Judge of the High Court of Delhi for a 
further term. Writ Petition No. 274 of 
1981 and Transferred Cases Nos. 2, 6 and 
24 of 1981 are dismissed. 


934. In all these cases, having regard 
to the circumstances, there is no order 
as to costs. 

VENKATARAMIAH, F.:— 935. The 
judgment can be conveniently divided 
into fourteen parts thus: 

I. Introduction 

If. Locus standi of the petitioners 

Til. The doctrine of politica] question 

IV. The status of High Courts. 

V. Art. 217 (1) — Appointment of a 
Judge of a High Court — History — 
Process of consultation under Art. 217 (1) 
—- Is the opinion of the Chief Justice of 
India binding on the President? —- Whe- 


tha. thea finiment af Bir§ictar. aan tandar 


advice to the. President on the question 
of appointment .of a. Judge? — Whether 
such advice interferes with the basic 
structure of the Constitution? — What 
is the practice ‘prevailing in some other 
countries? - 


VI. Art. 224 ay — Reacts of 
Additiona] Judges —: History — The 
manner in which Art. 224 (1) is applied 
from its commencement and its effect on 
the principle of independence of judi- 
clary — Has an additiona] Judge whose 
term prescribed under Art. 224 (1) has 
expired one right? —- Does the manner 
in which Art. 224 (1) is being used give 
Yise to any enforceable constitutional 
convention? — Are the principles of na- 
tural justice to be followed at the time 
of consideration of the question of re- 
appointment of an Additional Judge? 


VII. Art. 222 — ‘Transfer of High 
Court Judges — History — Does a trans- 
fer of a Judge of a High Court amount 
to a fresh, appointment in another High 
Court? Does the majority judgment of 
this Court in Sankalchand Sheth’s case 
holding that the consent of a Judge is 
not an essentia] condition of a valid 
transfer require reconsideration? — 
Does an order of transfer amount to a 
punishment? — Can a Judge be trans- 
ferred on the basis of allegations of mis- 
behaviour or of incapacity? — Does the 
expression ‘Judge’ in Art. 222 include a 
Chief Justice also? Is the policy of hav- 
ing the . Chief Justice . of every High 
Court from outside the State valid? — 
Whether ignorance on the part of a Judge 
of the regional language of the State in 
which a High Court is situated is an im- 


pediment to transfer the Judge to that 


High Court? 


VIII. Question of executive’ privilege 
in respect of documents relating to ap- 
pointment of High Court Judges. 

.IX. Whether there has been any error 
in the consultation care the deci- 
sion not to appoint Shri S. N. Kumar? 

X. The validity of the pa letter 
dated March 18, 1981 written by the Law 
Minister to the Chief Ministers. 

XI. Validity of the transfer 
K. B. N. Singh. 

SII. Cannot the Union Government be 


of. oat 


called upon to review the strength of 
Judges in every. High Court and to ap- ` 


point sufficient number of J udges? 
XI. Relief. i 
-XIV.:Coneludinr comaa Tree TETEE 
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-PARTI 
936. At the commencement of the 
judgment it is my duty to thank the 


learned -counse] who have argued in 
these cases with exceptional ability and 
Skill, without whose assistance it would 
have been very difficult to prepare this 
Judgment. I sincerely thank al] of them. 


937. These Petitions are disposed of 
by this common judgment because com- 
mon questions oflaw arise for considera- 
tion in them. A brief statement of 
facts involved in these cases is given 
below, 


938, Transferred Case No, 22 of 1981 
had. originally been filed in the High 
Court of Bombay umder Article 226 of 
the Constitution. Later on it was trans- 
ferred to the file of this Court by an 
order made under Article 139A of the 
Constitution to be disposed of along with 
other connected cases. The petitioners 
in this case are Shriyuts Iqbal M. Chapla, 
C. R. Dalvi, M.. A. Rane and Sorab K. J. 
Mody. They are advocates practising in 
the High Court of Bombay. Respondents 
Nos. 1 and 2 in this case are the Union 
Law Minister and the Union of India. 
Respondents Nos, 3 to 12 are the addi- 
tional: Judges of the High Court of Bom- 
bay appointed under Article 224 (1) of ` 
the Constitution. The above petition is 
filed questioning the validity of a circular 
letter dated March 18, 1981 addressed by 
the Union Law Minister -to the Governor 
of Punjab and Chief Ministers (by name) 
(except the North-Eastern States) b 
which they were requested to obtain the 
consent of additional] Judges working in 
the High Courts to theiy appointment as 
Judges of the High Courts other than 
those in - which .they were additional 
Judges on the lines indicated in the said 
circular letter. A request was also made 
in that letter - to obtain consent to ap- 
pointment as Judges from persons who 
had been Or may in future ‘be proposed 
by ou’ (that is by the Chief Ministers). 
It. is alleged that aggrieved by the said 
letter, which according to them, amount- 
ed to a direct attack on the .independ- 
ence of the judiciary, which was.a basic 
feature of the Constitution, the mem- 
bers of the Advocates’ Association ‘of 
Western India met at a Special General 
Meeting on April 3, 1981 and passed re- 
solutions inter alia condemning the. said 
letter as subversive of judicia] indepen- 
dence and asking the Union Government 


«+ to v-withdraw ‘the said letter The Bombay | 


- Bar Association also. passed similar re- 
solutions at its Extraordinary General 
Meeting on: April 7; -1981. On April. 14. 
1981 it ig alleged that the Managing. 
Committee of the Bombay Incorporated 
Law Society (representing the -Solicitors 
practising in Bombay who were also 
advocates) passed similar resolutions and 
also’ authorised the petitioner No. 4 to 
join as a petitioner in this petition. The 
petitioners have inter alia alleged. that 
the impugned letter which affected about 
one hundred additiona] Judges currently 
working in the various High Courts and 
which threatened them with ‘transfer’ to 
High Courts other than the one in which 
they were working was outside the scope 
of. Article 222 of the Constitution which 
provided for such transfers and amount- 
ed.to an-unwarranted- executive inter- 
ference with the judiciary. They have 
also alleged that the manner of appoint- 
ment of additional] Judges under Arti- 
Cal 224:(1) of the Constitution was a 
clear. abuse of that provision which em- 
powered the President to appoint addi- 
tiona] Judges to clear off arrears in High 
Courts but not -where the arrears were 
continuously rising. The petitioners have 
prayed for, among other reliefs. a de- 
claration that the impugned letter of the 
Union Law Minister was ultra vires and 
void and that the Union . Government 
should be directed not to act on the con- 
sent . given by any of the -Additionai 
Judges: By a counter-affidavit filed by 
Shri K.-C, Kankan, . Deputy Secrétary, 
Department of Justice, . Ministry of Law, 
Justice and Company Affairs, New Delhi, 
the. Union Government has opposed’ the 
petition. The Union Government inter 
alia has questioned’ the locus standi of 
the petitioners to file the petition and 
has further pleaded that by- the impugn- 
ed letter, the Union Government merely 
sought the consent of. the additional 
Judges. and others who had been or who 
were to be proposed for appointment as 
Judges to the effect that they were will- 
ing to be initially appointed as’ Judges 
in other High Courts.. It is stated that the 
consent of the additional Judges -had not 
been sought for their transfer under 
Article 222° of the Constitution. It is 
denied. that there was any attempt. to 


interfere with the independence of ‘the: 


judiciary. ~The policy “of ap- 
pointment of ` Judges in’ High Courts 
from outside is . justified on various 


grounds, set,;,put,.in. the afidavit, Accord-.: 
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ingly. the Union Government has prayed 
that: the petition may be dismissed. 


939. Transferred Case No. 20 of 1981 
was originally filed in the High Court of 
Delhi under Article 226 of the Constitu- 
tion by Shri V. M. Tarkunde, Senior 
Advocate -of the Supreme Court Bar 
after the Law Minister’s letter of March 
18, 1981 was written and three addi- 
tional Judges of the Delhi High . Court 
Sarv. Shri O. N. Vohra, S. N. Kumar and 
S. B. Wad who haq originally beer ap- 
pointed as additional Judgs for a period 
of two years with effect from March 7, 
1979 were appointed. as Additional 
Judges for a period of three months only 
from March 7, 1981. In addition to the 
declaration that the impugned letter of 
the Law Minister was unconstitutional 
and void, Shri V. M. Tarkunde hag re- 
quested the Court, among other prayers, 
to issue a writ in the nature of manda- 
mus to the Union Government (i) to 
convert the posts of additional Judges 
into permanent posts in various High 
Courts commensurate with the regular 
business of the High Courts ang arrears 
In consultation with the Chief Justice of 
the concerned High Court and the Chief 
Justice of India and (li) to convert 12 
posts of: additional Judges in the Delhi 
High Court into permanent posts having 


regard to the regular business and the 


arrears of that Court: In the course of 
the petition the propriety and constitu- 
tionality of appointing the three addi- 
tional] Judges referred to above for a 
period of three months only from March 
7, 1981 have been questioned. The other 
allegations in the petition more or less 
are similar to the allegations made in 
the petition of Bombay lawyers. It is not 
necessary to go into certain events and 
proceedings that took place til] the coun- 
ter-affidavit was filed in this case on July 
22, 1981 except the fact that Shri O. N. 
Vohra and Shri S. N. Kumar had ceased 
to be Judges with effect from J une 7, 
1981 as they had not been appointed as 
additional Judges for any further period 
and that Shri S. B. Wad had been ap- 
pointed as an additiona] J udge from June 
7,1981 forone year more. In the counter. 
affidavit filed by shri K. Œ. Kankan, 
Deputy Secretary to the Government of 
India, . the petition. is opposed. This 
counter . affidavit contains more or less 
similar pleas contained in the counter- 
affidavit filed in the petition filed by the 
Bombay lawyers and in addition to them 
certain further. pleas are. raised. here ‘in 
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justification of the action taken by the 
Union Government jin not appointing 
Shri O. N. Vohra and Shri S. N. Kumar 
as additional] Judges for a further period 
and in appointing only Shri S. B. Wad 
as stated above. The specific plea with 
regard to the non-appointment of Shri 
O. N. Vohra and Shri S. N. Kumar and 
the appointment of Shri S. B. Wad runs 
thus:— 


tw) & (x) Shri Justice Vohra, Shri 
Justice Kumar and Shri Justice Wad 
were appointed for a further period of 3 
months from 7-3-1981. The short-term 
appointment was made to enable the 
Government to take a final view having 
regard to the complaints that had been 
received against some of them after con- 
sultation with the constitutional auth- 
orities. The petitioners statement that 
both the Chief Justice of the Delhi High 
Court and the Chief Justice of India had 
recommended the appointment of these 
3 Judges for a further period of 2 years 
is untrue and incorrect, It is strange as 
to how the petitioner could claim know- 
ledge of the recommendations of the 
Chief Justice of India and Chief Justice 
of Delhi High Court, After careful con- 
sideration of the material available with 
it afd after taking into account the views 
expressed by the Chief Justice of India 
and Chief Justice of Delhi High Court 
and after giving full consideration to the 
views of both, Government decided not 
to give appointments for a further term 
fo Shri Justice O. N. Vohra and Shri 
Justice S. N. Kumar on the expiry of 


their term on 6-6-1981. Shri Justice Wad- 


was however, appointed for a further 
period of 1 year from 7-6-1981. 


It is neither necessary nor advisable 
to disclose to the additional Judges the 
reasons for their short-term appoint- 
ments or for their non-appointment since 
this would bring them within the pale 
of public controversy and would involve 
disclosure of material which necessarily 
has to be kept confidential. -There is no 
breach of the principles of natura] jus- 
tice in this”. -+ 


940. It may be mentioned here that 
Shri O. N. Vohra has remained absent in 
‘ these proceedings buf Shri S. N. Kumar 


has filed a separate affidavit and has 


presented his case through a counse]. In 
the course of his affidavit in addition fo 
the pleas supporting the pleas urged by 
Shri V- M. Tarkunde, he has questioned 
the validity of the proceedings culminat- 
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ing in not appointing him as an addi- 
tional Judge after June 7, 1981: The 


allegations made by Shri S. N. Kumar 
are controverted by an additional] affida- 
vit filed on behalf of the Union Govern- 
ment in this case. 


$41. Transferred Case No. 21 of 1981 
was filed in the High Court of Delhi by 
Shri J. L. Kalra and others, all advocates, 
under Article 226 of the Constitution. 
The petitioners have prayed for the 
issue of a writ in the nature of manda- 
mus to the Union Government to make 
an assessment of the number of perman- 
ent and additional] Judges required for 
the High Court of Delhi having regard 
to its current business anq the ac- 
cumulated arrears to create such num- 
ber of posts of permanent and additional ~ 
Judges as may be necessary and to make 
appointments to those posts. The other 
reliefs asked in this petition are sub- 
stantially the same as the reliefs prayed 
In Transferred Case No. 20 of 1981 filed 
by Shri V. M. Tarkunde. The allegations 
in the petition and in the counter affida- 
vit in these two cases are also sub- 
stantially ‘the same. This petition, how- 
ever, emphasises the fact that Arti- 
ele 224 (1) of the Constitution is being 
used for a purpose other than the one 
for which it is intended. The issues aris- 
ing out of this petition are the same as 
those arising in Transferred Case No. 20 
of 1981. 


942. Transferred Case No. 19 of 1981 
was filed under Article 226 of the Con- 
stitution before the High Court of 
Allahabad by Shri S. P. Gupta, Advocate, 
practising at Allahabad. Apgrieved by 


‘the circular letter dated March 18, 1981 


which is impugned in. Transferred Case 
No. 22 of 1981 filed by the Bombay law- 
yers, the non-determination of the 
necessary strength of permanent and 
additiona] Judges of the High Court of 
Allahabad as required -by Articles 216 
and 224 (1) of the Constitution, the ap- 


‘pointment of some additional Judges of 


the High Court of Allahabad for short 
terms of six months on the expiry of the 
periog specified in their warrants of ap- 
pointment under Article 224 (1), the al- 
leged misuse of Article 224 (1) of the 
Constitution by the Union Government 
in making appointments of additional 
Judges where permanent Judge. had to 
be appointed and several other matters 
urged in the petition, the petitioner filed 


‘the above petition requesting the Court 
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to issue appropriate directions having 
regard to the submissions made in the 
petition and principally he has prayed 
for a declaration that the three addi- 
tional Judges — Mr. Justice Murlidhar, 
Mr. Justice A. N. Verma and Mr. Justice 
N. N. Mithal must be deemed to have 
been appointed as permanent. Judges 
under the warrants already issued to 
them and that the circular letter of the 
Law Minister is void. The reliefs prayed 
for by the petitioner more or jess are 
identica] with the reliefs in Transferred 
Case No. 22 of 1981. The allegations 
made inthe petition andin the counter- 
affidavit will be dealt with in the course 
of the judgment as many of them are 
common to all these cases. 


943. Writ Petition No. 274 of 1981 is 
filed by Miss Lily Thomas, an advocate 
practising in the Supreme Court of India 
under Article 32 of the Constitution, She 
has sought for q declaration that the 
transfer of Mr. Justice M. M. Ismail, 
Chief Justice of the High Court of Mad- 
ras as the Chief Justice of the Kerala 
High Court is unconstitutional. She has 
also stated that the Union Government 
had acted illegally in not appointing Mr. 
Justice Subramanian Poti, the senior- 
-most Judge of the Kerala High Court as 
the Chief Justice of that Court in ‘the 
vacancy created by the appointment of 
Mr. Justice Balakrishna Eradi, Chief 
Justice of the Kerala High Court. as a 
Judge of this Court. She has contended 
inter alia that Article 222 of the Consti- 
tution which provides for transfer of 
Judges does not apply to Chief Justices 
and that in any event Article 222 of the 
Constitution cannot be used to defeat the 
claim of the senior most Judge of a High 
Court to become the Chief Justice of 
that Court whenever a vacancy occurs in 
the office of the Chief Justice. She has 
pleaded that the transfer of Mr. Justice 
M. M. Ismail had not been made in the 
public interest and when such transfer 
is made without consent of the Judge 
concerned would be unconstitutional. On 
behalf of the Union of India it is plead- 
ed that the transfer had been made in 
consultation with the Chief Justice of 
India in the public interest after taking 
into consideration ali relevant matters. 
It is pleaded that Art. 222 applies to 
Chief Justices also, 


944. Mr. Justice M. M. Ismail who 
has been impleaded as the respondent 
No, 2 in this petition hag filed an affida- 
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vit, the third paragraph of which reads 
thus: i 

“3, As soon as I was informed of the 
Notification of the President of India 
under Article 222 (1) of the Constitution 
Chief 
Justice of the High Court of Kerala, I 
decided (1) not to proceed to Kerala to 
take charge as the Chief Justice of the 
High Court of Kerafa, (2) not to chal- 
lenge the legality or the validity of the 
order of the President so transferring 
me in any -Court of Law and (3) to pro- 
ceed on leave preparatory to premature 
retirement by resigning my office, In 
view ofthis I have nothing to submit to 
this Hon’ble Court in this Writ Petition 
and I do not want anyone to litigate for 
Or against me, In these circumstances, I 
have nothing to represent with refer- 
ence to the questions of law raised in the 
Petition and I do not want anything 
about me to be argued or debated”. 


$45. Mr. Justice M. M. Ismaij has 


. since resigned from his office. 


946. Transferred Case No, 2 of 1981 
Was originally filed under Art. 226 of 
the Constitution in the High Court of 
Madras by Shri A. Rajappa, an advocate 
practising in Madras. He has prayed for 
a declaration that the orders of transfer 
passed by the President on January 19, 
1981 transferring Mr. Justice _ M. M. 
Ismail, Chief Justice of the Madras High 
Court as the Chief Justice of the Kerala 
High Court and the transfer of Mr, Jus- 
tice K. B. N. Singh, Chief Justice of the 
Patna High Court as the Chief Justice 
of Madras High Court are void. The 
principal grounds urged in the petition 
are that the transfers in question inter- 
fere with the independence of the judi- 
ciary, a transfer without consent of a 
Judge is ultra vires under Article 222 of 
the Constitution and non-consultation 
with the Governor concerned amounts 
to violation of Article 217 (1) of the Con- 
stitution which should precede the ap- 
pointmen;t of a Chief Justice. The trans- 
fer of a Judge who does not know Tamii 
language to the High Court of Madras 
would not be in the public interest. 
There is also a plea that the transfers 
suffer from mala fides. Some of the 
pleas urged by Miss Lily Thomas in her 
petition are urged in this petition also. 
The Union of India has opposed the peti- 
tion. It has relied on Art. 222 of the Con- 
stitution in support of the impugned 
orders of transfer, It is stated that the 
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to be consulted under Art. 222 and that 
the procedure prescribed under Art. 217 
(1) of the Constitution need not be fol- 


lowed when a transfer is:ordereq under: 
Art. 222. The plea that the transfers have ` 


interfered with thè independence - of 
the judiciary jis also denied. The allega- 
` tion that the impugned orders had been 
made mala fide is also denied in the 
counter affidavit filed’ on behalf of the 
Union of India. 


947, Transferred Case No, 6 of 1981 
was Originally filed under Art. 226 of 
the Constitution before the High Court 
of Madras by Shri P. Subramanian. The 
allegations and prayers- made in this peti- 
-tion and the counter-affidavit filed by 
the Union of India are substantially: the 
same as those in Transferred Case No. 2 

of 1981 filed by Shri A. Rajappa. 


948. Transferred Case No. 24 of. 1981 


‘ was originally filed in the High Court of 
Patna under Article 226 of ‘the Consti- 
tution: by two advocates — Shri D. N. 
Pandey, and Shri. - Thakur Ramapati 


Sinha questioning the validity of the 


order of transfer of Mr. Justice M. M. 
Ismail, Chief Justice of the Madras High 
Court, as the Chief Justice of the Kerala 
` High Court and ‘the order ‘of transfer of 
Mr. Justice K. B-N. Singh, Chief Jus- 
tice of the Patna High Court as the Chief 
Justice of the Madras High Court. The 
allegations in. this petition are sub- 
stantially the. same as those in Writ 
Petition No. 274 of 1981, in Transferred 
Case No. 2 of 1981 and in Transferred 
.Case No. 6 of 1981. But during the pen- 
dency of this petition in this Court, Mr. 
‘Justice K. .B. N. Singh who had been 


-impleaded .as a. respondent. was 
transposed as a petitioner by -an order, . 
of this Court. , Thereafter Mr., Justice . 


K. B. N. Singh has filed an affidavit inter 


the public interest and: that the _transfer 


had been ordered. on irrelevant and in- 


sufficient. grounds. These. | allegations 
_ have been denied -by the Union of “ndia. 
It has stated in the counter-affidavıt 
filed in support’ of its case that the trans- 
fer of Mr. Justice K. .B.. N. Singh -had 
been - made after full.jand effective .: 


- dn the- public- interest 
-all - relevant :: considerations. -, 


S.. P.-Gupta: and: others-v.- Union “Of! Indig- and‘ others’ .. 
T transfers had: been: ordered’ in' the’ public 
interest in: consultation: with the -Ghief. . 
Justice of India who is the only authority 


‘United States of .-America, It 


con- > 
. sultation - with the. Chief Justice’ of india. 
‘keeping. in’ view.. 
a -The Chief. 
, , Justice. of: India has ‘also filed a counter- .... 


..feq State. 
forget: their local" prejudices + ‘and ` ae ae 
i gies; -to make. those: muttal:: 


A. LR- 


affidavit to which detailed reference will’ i 
be’ made`in due. course stating ‘inter ‘alia +- 
that Mr. Justice K: B.'N.-Sitigh had ‘been’ ‘: 
transferred ‘keeping in' view all relevant: : 


‘matters in‘the’~ public interest and not”:: 
‘On any ‘ground - 
‘and epnguce as a Judge. 


‘touching his character’ * 


949. India, that is Bharat, is a. Union . 
of States, It ig not a federation ' of. States 
like the United States. of America. The. 
word ‘federation’ is not used in the Con- 
stitution of India. ‘There is no Giial citi- 
zenship in India as we find it in the Uni- . 
ted States of America. The Constitution. 
of India contemplates only one- citizen- i 
ship, only. one loyalty and- only -. one 
sovereignty. ` The. geographica] . area 
covered by the States and the. Union. 
Territories . mentioned in the First .Sche-.., 
dule to the Constitution and such other. 
areas that may be acquired constitute : 
the. territory - of India which is an-.in-, 


-divisible and indestructible whole though. 
for administrative convenience is. divid- -- 


ed into States. -and -Union Territories: - 


' Parliament may. by law, form a new State, 
‘by separation of territory from any 
State or by uniting two or more States. - 


Or parts ‘of States. or by uniting. -any - 


. territory to a part of any State; increase 
‘the area of any ‘State; diminish the. area-- 


of any State;.alter the boundaries of any- 
State and alter. the name of any State in 


accordance with Art. 3 and Art. 4-of the: 


Constitution. The ‘principle ~ 


of- unity — 
contemplated under. the 


Constitution. Of: ° 


India -is much stronger than the princi--. 


Constitution . of the. 
is, there- 
fore, necessary to. remember. and adopt. 
it as our: sown rule of ‘conduct . what ' 


ple underlying the’ 


. Washington. wrote òn June 8, 1783 in. his- 
message to ‘the. 


Governors of States. in 
the United -States of .America. He roca 


“There are four things which, I humbly" 


- conceive, are essentia] to the well-being,’ 
alia stating that his transfer was not in | 
ence of the United States, as an’ inde-" 
` pendent power. 
-union of the : 
head; secondly, a sacred regard to Duele 
justice; thirdly. the adoption’ of-a 
. per peace establishment: ` 
athe prevalence of the’ pacifie -andi friendly: | 


I may even venture to ‘say; to the: exist=" 

Firstly. .an adele 
‘States under one ‘Federal - 
-and:: -fourthly. 


disposition among the-people of the: Uni=~.- 
-which will induce them to- 


concessions; ° 
which -are -requisites to, ‘the:.general- Apres 


1 pro~: `: 
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sperity: and in some instances, to sacri- 
fice their individua] advantages to the 
interest of the community. These are the 
pillars on which the glorious fabric of 
Our independency and nationa] charac- 
ter must be supported.” 


(By. courtesy: “The Constitution of 
India” by N. R. Raghavachariar (1951) 
p. 17). i 


950. A constitution of a country is a 
living document and cannot, therefore, 
be. interpreted in a narrow pedantic 
sense, A broad and libera] spirit should 
inspire those who are called upon to 
interpret the Constitution, This does not 
mean that they are free to’ siretch or 
pervert the language of the Constitution, 


The broad purposes and the general 


scheme of every provision in the Con- 
stitution, its history, its objects and the 
result which it seeks to achieve should 
always be kept in view. Current usage 
and a priori reasoning should also be 
used as the tools of interpretation of the 
constitutional: provisions, The- Constitu- 


tion of India in order to ensure sound 


administration has entrusted separate 
powers to different organs of the State, 
charging all of them with the joint re- 
sponsibility of securing to al] citizens of 
India, justice, social. economic and politi- 
cal, liberty of thought, expression, be- 
lief, faith and worship: 
status and opportunity; and to promote 


among them all fraternity assuring the 


dignity of the individual and the unity 
and integrity of the Nation, The said 
joint . endeavour involves co-operation, 
mutual sympathy and understanding 
amongst al] the organs, The Constitution 
demands that there should be mutual 
trust amongst them and there should 
be no room for suspicion, Distrust and a 
feeling of suspicion on the part of any 
of the organs of the State towards any 
other organ is bound to result in a greaf 
nationa} calamity. We have worked the 
Indian Constitution for more than thirty 
years. The Constitution has ‘undergone 
many changes, At the end of three'de+ 
cades of experience one is bound to feel 
in the same way in which Thomas Jeffer~ 
son felt about the Constitution of the 
United States of America in 1816. He 
wrote fo Samuel Karcheval on July 12, 
1816: i 


. “Some men look at constitutions with 
sanctimonious reverence, and deem them 
like the ark of the covenant too sacred 
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to be touched. They ascribe fo the men 
of the preceding age a wisdom more than 
human and suppose what they did to be 
beyond amendment, I knew that age 
well; I belonged to it, and Jaboured with 
it, It deserved wel] of its country, It was 
very like the present, and forty years o? 
experience in government is worth a 
century of book reading and this they 
would say themselves, were they to rise 
from the dead”. 


951. We must while interpreting the 
Constitution realise that many of the 
difficulties that we may encounter now 
had not been foreseen by its makers, Ap- 
plication of constitutional] provisions to 
actual facts of life therefore requires 
fudicial statesmanship. The following 
words of Professor Frankfurter at Har- 
vard University {who later became Jus- 
tice Frankfurter) with reference to the 
American Constitution are equally ap- 
posite to our own: 


“Every legal system for a living 
society, even when embodied in a writ- 
ten constitution must itself be alive. It 
is not merely the imprisonment of the 
past: it is also the unfolding of the fu- 
ture. Of all the means for ordering the 
political life of a nation, a federal sys- 
tem is the most complicated and subtle; 
it demands the most flexible and imagi- 
native adjustments for harmonising na- 
tiona] and local interests, The constitu- 
tion is not a printed finality but a dyna- 
mic process: its application to the ac+ 
tualities of Government is not a mecha- 
nical exercise, but a function of state- 
craft,” 


Let us now furn fo the actual issueg 
involved in-these cases: 


PART II 


_ 952. At the outset the question whe- 
ther the petitioners who are advocates 
can file these petitions for the reliefs 
mentioned therein under Art, 226 or 
Article 32 of the Constitution has got to 
be considered. The contention is that 
members of the Bar who arg not per- 
sonally affected by the circular letter of 
the Law Minister, by the appointment 
of certain additional! Judges for short« 
terms of three months or six months, by 
the non-appointment of any of the addi- 
tional] Judges after the expiry of the 
tenure fixed under Art, 224 (1) or by the. 
non-appointment of sufficient number of 
Judges of the High Courts or by the. 
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transfer of some Judges have no locus 
standi to file these petitions. It is con- 
tended that neither qualitatively nor 
quantitatively these petitioners have 
sufficient interest to prosecute these peti- 
tions the result of which would not 
affect them either directly or even in- 
directly, 


953. The attitudes of the courts on 
the question of locus standi do not ap- 
pear to be uniform, They vary from 
country to country, court to court and 
case to case, Sometimes the tests applied 
by courts also vary depending upon the 
nature of the relief sought, In some cases 
courts have taken a very narrow view on 
this question holding that unless an ap- 
plicant has either personal or fiduciary 
interest in the result of the application. 
no relief can be granted on his applica- 
tion even though it may appear that the 
impugned action or omission of the ad- 
ministrative authority concerned is not 
in accordance with law. The other ex- 
treme view is that the courts may in 
their discretion issue mandamus to an 
administrative authority at the instance 
of any member of the public. A close 
scrutiny of the authorities and texts 
cited before us shows that neither of the 
two extreme views is accepted as cor- 
rect in majority of the cases. It is also 
seen that in many of them the courts 


have found some sort of special interest. 


in the applicant which distinguishes him 
from the general public before granting 
the relief prayed for by him. A person 
who has a genuine grievance on account 
of an action which affects him prejudi- 
cially is ordinarily considered to be 
eligible to move the Court, 

954. In England a member of the 
publie who has no persona] interest in 
the performance of a public duty by an 
administrative authority may as it may 
be done in India under Ss. 91 and 92 of 
the Code of Civil P. C.. 1908 in a limited 
and qualified way instead of himself ap- 


proaching the Court, move the Attorney-- 


Genera] to initiate action in courts for 
the benefit of the public. If the Attorney- 
General is satisfied that action js called 
for in any given case, (he) asthe nominal 
plaintiff in a relator action “can obtain 
an injunction to prohibit either some 
breach of the criminal law or else some 
ultra vires act by a public authority, 
Such as illegal locaj government ex- 
penditure’ — H. W. R. Wade, Adminis- 
trative ‘Law, Fourth Edition, page 493. 
_ The learned author proceeds to observe: 
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“A similar practice seems to be deve- 
loping in actions brought by private 
plaintiffs — despite the ‘fundamental 
rule that the court wil] only grant an 
Injunction at the suit of a private indi- 
vidual to support a legal right’. This, if 
it continues. may turn the injunction into 
a more general remedy of public law. 
Another consequence will be that there 
will be problems of standing, since a 
plaintiff without a personal legal right 
may be required to show that he has a 
sufficient interest to maintain the action.” 


_ 955. If the Attonery-Genera] declines 
to give his consent to a relator action 
the Court cannot question his exercise of 
discretion, This was firmly settled by 
the House of Lords in Gouriet v. Union 
of Post Office Workers (1978) AC 435 
(CA) reversing a bold decision rendered 
by Lord Denning in the Court of Appeal 
in Gouriet v. Union of Post Office Work- 
ers (1977) 1 All ER 696 (CA) in which 
he had observed at page 719 thus: 


ttun When the Attorney-General 
comes, as he does here and tells us that 
he hag a prerogative — a prerogative: 
by which he alone is the one -who can 
Say whether the criminal law should be 
enforced in these courts or not — then I 
Say he has no such prerogative, He has 
no prerogative to suspend or dispense 
with the laws of England. If he does not 
give his consent, then any citizen of the 
land ~~ any One of the public at large 
who is adversely affected. — can corne to 
this court and ask that the Jaw be en- 
forced. Let no. one say that in this we 
are prejudiced. We have but one pre- 
judice, That is to uphold the law. And 
that we will do, whatever, befall. Noth- 
ing shal] deter us from doing our duty'.” 


956. After his decision was reversed 
by the House of Lords, Lord Denning in 
his book entitled 'The Discipline of Law’ 
page 144 wrote thus; 

“In administrative law the question of 
locus standi is the most vexed question 
of all. I must confess that whenever an 
ordinary citizen comes to the Court of 
Appeal apd complains that this or that 
government department -—— or this or that 
loca] authority — or this or that trade 
union — is abusing or misusing its power 
— I always like to hear what he has to 
say. For I remember what Mr. T. P. 
Curran of the Middle Temple said in the 
year 1790: 

‘It is ever the fate of the indolent to- 
find their rights become a prey to the 
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active. The condition upon which God 
hath given liberty to man is eternal 
vigilance’, The ordinary citizen who 
comes to the Court in this way is usual- 
ly the vigilant . one. Sometimes he is a 
mere busybody interfering with things 
which do not concern him, Then let him 
be turned down. But when he has a 
point which affects the rights and Hber- 
ties of alj the citizens, then I would hope 
that he would be heard: for there is no 
other person or body to whom he can 
appeal. But I am afraid that not every- 
one agrees with me.” 


957. The House of Lords having ruled 
in the Gouriet’s case ((1978) AC 435) 
(supra) the Court’s jurisdiction in Eng- 
land appears to have been confined to 
declaring contested legal rights subsist- 
ing or future, of the parties and of them 
only when the Attorney-General does 
not intervene. This is a step which the 
House of Lords appears to have taken 
with a view to stalling a new trend in 
public interest litigation which had been 
set by Blackburn v. Attorney-General 
(1971) 1 WLR 1037 (CA) and Attorney- 
General ex rel. McWhirter v. Indepen- 
dent Broadcasting Authority (1973) QB 
629. 


958. After the decision of the House 
of Lords in Gouriet’s case ( (1978) AC 
435) (supra) it ig noteworthy that Order 53 
was introduced into the Rules of the 
Supreme Court in England in the year 
1977. The relevant part of Order 53 
which took effect on January 11, 1978, 
some six months after the decision in 
Gouriet’s case reads; 

“lI. — (1) An application for — (a) an 
order of mandamus, prohibition or cer- 
tiorari,.....shal] be made by way of an 
application for judicial review in accord- 
ance with the provisions of this Order, . 


(2) An application for a declaration or 
an injunction (not being an injunction 
mentioned in paragraph (1) (b)) may be 
made by way Of an application for judi- 
cial review, and on such an application 
the Court may grant the declaration or 
injunction claimed if it considers that, 
having regard to — (a) the natyre of the 
matters in respect of which relief may 
be granted by way of an order of man- 
damus, prohibition or certiorari, (b) the 
nature of the persons and bodies against 
whom relief may be granted by way of 
such an order, and (c) all the circum- 
stances of the case, it would be just and 
convenient for the declaration or injunc- 
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tion to be granted on an application for 
judicia] review. 

2. On an application for judicia] re- 
view any relief mentioned in Rule 1 (1) 
or (2) may be claimed as an alternative 
Or in addition to any other relief so men- 
tioned if it arises out of or relates to 
Or is connected with the same matter. 


3. (1) No application for judicial re- 
view shall. be made unless the leave of 
the Court has been obtained in accord- 
ance with this rule. 

(2) An application for leave must be 
made ex parte to a- Divisiona] Court of 
the Queen’s Bench Division. 

(3) C E E A E E N 

(5) The Court shall not, grant leave 
unless it considers that the applicant has 
a sufficient interest in the matter to 
which the application relates, .........” 

959. It appears that Order 53 was de- 
signed to stop technical procedural argu- 
ments of many types which had marred 
the true administration of justice, and 
to provide a machinery to determine at 
the preliminary stage of the granting of 
leave to prosecute an application for 
judicia] review, whether the applicant 
has a sufficient interest in the matter to 
which the application relates, The phrase 
‘sufficient interest’ which, it is stated, 
owed its origin to an interlocutory ob- 
servation made by the Court in R y 
Cotham (1898) 1 QB 802 at p. 804 and te 
its use by Avory, J. in his judgment in 
Ex parte Stott (1916) 1 KB 7 at p. 9 em- 
braced all kinds of phrases ‘a party’, ‘a 
person aggrieved’, ‘a person with a 
particular grievance’ etc, used in -various 
cases where the locus standi of the ap- 
plicant concerned was questioned. After 
the aforesaid Order 53 came into force 
the application out of which the case 
Inland Revenue Commissioners v. Na- 
tional Federation of Self-Employed and 
Small Businesses Ltd. (1981) 2 All ER 93 
decided on April 9, 1981 by the House of 
Lords arose was instituted before the 
Queen’s Bench, The facts of the case 
were these: There was a long standing 
practice in Fleet Street for casual em- 
ployees on national newspapers to re- 
ceive their wages without deduction of 
tax and to supply fictitious names and 
addresses when drawing their pay in 
order to avoid tax. Their true identities 
were known only to their unions which 
operated a closed shop and controlled all 
casual employment on the newspapers. 
In order to prevent the evasion of tax by 
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the casual employees, the Revenue made 
a specia] arrangement with the employ- 
ers, the employees and the unions 
whereby the employees were required to 
register. with the Revenue and ' submit 
tax returns for the ’ previous two years 
(1977-78 and 1978-79) in return for an 
undertaking by the Revenue ‘that they 
would not investigate tax evaded prior 
to 1977, The applicant, a federation of 
self-employed persons and Smal] busi- 
nessmen which claimed to represent a 
body of taxpayers, applied for judicial 
review under RSC Order 53 seeking (i) 
a declaration that the Revenue had act- 
ed unlawfully in making the arrange- 
ment and (ii) an order of mandamus 
directing the Revenue to assess: and col- 
lect tax on the newspaper employees as 
required by law. . The Revenue opposed 
the application on the ground that: the 
applicant did not have ‘a sufficient inter- 
est in the matter’ relating to the applic- 
ation, as required by Order 53, Rule 3 (5) 
for the Court to grant if the necessary 
leave to apply for judicia] review.. The 
Divisional] Court upheld that contention 
and refused the applicant leave, The ap- 
plicant appealed to the Court of Appeal 
which held that, as a preliminary issue 
and on the assumption that the Revenue 
had acted unlawfully, the: applicant was 
not a mere busybody but had a genuine 
grievance and therefore had a sufficient 
interest for the purpose of Rule 3 (5) 
The Revenue appealed ‘contending that 
the duties imposed, on them by the tax 
legislation, - including in particular 
the duty of confidentiality as between 
the Revenue and each individual tax- 
payer, precluded the possibility of any 
other taxpayer or group of taxpayers 
from having any . 
the performance by the Revenue of their 
statutory duties, The House of Lords 
held inter alia that whether an applicant 
for mandamus had a sufficient interest 


in the matter to which the application , 


related, for the purposes of Order 53, 
Rule 3 (5) depended on whether the de- 
finition (statutory or otherwise) : of the 
duty alleged- to have been breached 
Or not performed expressly or impliedly 


gave the applicant the right to complain _ 


of the breach Or non-performance. Since 
the tax legislation. far from expressiy or 
impliedly conferring on a taxpayer the 
right to make proposals about another's 
tax or to inquire about such tax, in fact 
f indicated the- reverse by reason of the 
" fotal confidentiality of aSsessments and 
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negotiations between individuals and the 
Revenue, and since on the evidence the 
Revenue in making the' impugned ar- 
rangement were genuinely acting in the 
care and management of taxes under the 
powers entrusted to them, the application 
made by the applicant: should be dis- 
missed because the’ applicant did not 
have a sufficient interest for the purposes 
of Rule 3 (5), or (per. Lord Diplock) be- 
cause it had not been shown that the 
Revenue had -acted ultra vires or unlaw- 
fully in making the arrangement, Lord 
Wilberforce added that as a matter of 
general principle a taxpayer had no suffi- 
cient interest in asking the Court to in- 
vestigate the tax arrears of another tax- 
payer or to complain that the latter had 
been underassessed ,Or overassessed; 
indeed there was a strong public inter- 
est that he should not. ‘Accordingly the 
appeal was allowed and the original ap- 
plication was dismissed, 


960. In Canada, however, the rule 
has been that’ the principle - requiring 
personal standing ‘applies to legislation 
of a regulatory character which affects 
particular persons or classes but where 
no particular persons or classes are 
affected more than others, where the 


‘issue is justiciable and where the nature 


of- the case is suitable the Court - may 
grant declaratory relief to any citizen af 
its discretion as: can be seen from the 
decision of the Supreme Court of Canada 
în ‘Thorson Ve: Attorney-Genera] of 
Canada (No: 2). (1974)-43. DLR (3d) 1. 
Dealing with the right of'a taxpayer to 
dispute the constitutional validity of the 
Official Languages Act. in Canada, 
Laskin, J.. observed in: that ease thus: 

“It is not the alleged waste of public 
funds alone that will support standing 
but rather the. right of the citizenry to 
constitutional behaviour by . Parliament, 
where the issue,in such behaviour is 
sen eagii legal question,” 


oP 


961. In ‘Australia the orrai. view 
appears to be that in matters affecting 
public generally in order to maintain a 
petition for the issue of a direction to 
an administrative authority to act ac- 
cording to law ‘while something less than 
an enforceable right would be sufficient, 
there nevertheless must be some special 
right in the prosecutor, over and above 
those held by the public at large or by 
all members of a particular class to 
which he belongs’ (vide W. Friedmann: 


rA 
a; 


- Godde Venkateswara 


-who seeks 
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‘Principles of Australian Administrative 
Law’ (Second Edition) page 180). 

962.. The question of locus standi of a 
petitioner under Art. 226 of the. Consti- 
tution was considered by this Court in 
Rao v.. Govt. of 
Andhra Pradesh (1966) 2 SCR 172: (AIR 


1966 SC 828), The facts necessary for, ap- 
-preciating the point decided in that case 


and the decision of this Court on the 
focus standi of the petitioner therein can 
be seen from the following passage oc- 
curring at p 181 (of SCR): fat p. 833 of 
AIR). 

“Has the appellant a right to file the 
petition out of which the. present appeal 
has arisen? The appellant, is the Presi- 
dent of the’ Panchayat. Samithi., of 
Dharamajigudem. The villagers of 
Dharamajigudem formed -a committee 
with the appellant as President for the 
purpose of collecting contributions from 
the, villagers for setting up the Primary 
Health Centre. ‘The “said committee col- 
Tected Rs. 10,000/-- and- deposited the 
same with the Block Development Offi- 
cer, The appellant represented the vil- 
lage in all its dealings with the Block 
Development Committee and the Pan- 
chayat Samithi in the matter of the loca- 
tion of the Primary Health Centre’ at 
Dharamajigudem, His conduct, the ac- 
quiescence on the part of the other mem- 
bers of the Committee, and the treat- 
ment meted out to him by the authori- 
ties. concerned support the inference that 
he was authorized to act on behalf of 
the committee.. The appellant was, there- 
fore, a representative of the committee 
which ‘was in law the trustee of the 
amounts collected by it from the vilag- 
ers for a public purpose. We. have, taere- 
fore, no hesitation to hold that the ap- 


pellant had the right to maintain the ap- 


plication. under Art. -226 of the Constitu- 
ion. This Court held: in the decision, cited 
supra that “ordinarily” the petitioner 
to file an ‘application under 
‘Art, 226 of the Constitution should be 


sone who has a personal or individual 


right in the subject-matter of the peti- 
tion, A personal right need nof be in re- 


spect of a. proprietary interest; it can 


also relate to an interest of a trustee, 
That apart, in exceptional cases,.as the 


expression “ordinarily”. indicates, a per- 
son who has: ‘been: _prejudicially. affected 


by an act or omission of añ authority - -can 


file a writ even though he has no pro- 
prietary or even ‘fiduciary: intérest. in the 
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subject-matter thereof, The appellant has | 


certainly been prejudiced by the said 
order, The petition under Art. 226 of the 
Constitution at his instance, therefore, is 
maintainable,” (emphasis added). 

963. ‘In Adi Pherozshah Gandhi v. 
H. M. Seervai, - Advocate General of 
Maharashtra, Bombay (1971) 1 SCR 863: 
(AIR. 1971 SC 385), the expression ‘per~ 
son aggrieved’ found in S. 37 of the 
Advocates Act, 1961 was considered by 
this Court, The appellant in that case 
was an advocate of Maharashtra, He was 
convicted by a Summary Court in Lon- 
don on a. charge of pilfering from a 
Departmental Store and was sentenced 
to pay a fine. The State Bar Council 
called upon him suo motu to show cause 
why he should not be held guilty of mis- 
conduct, . He submitted his explanation 
and the Disciplinary Committee of the 
Bar Council was satisfied that there was 
no reason for holding him guilty of pro- 
fessional. misconduct, The Advocate~ 
General of the State who had sent a 
notice of the proceedings as required by 
Section 35 (2) of the Advocates Act, 
1961, and had appeared before the Dis- 
ciplinary Committee, filed an appeal to 
the Bar Council of India under S. 37 of 
that Act, under which, any person ag- 
grieved by an order of the Disciplinary 
Committee of the State Bar Council 

made under Section 35 of that Act, could 
prefer an appeal to the Bar Council of 
India. The appellant objected that the 
Advocate-Genera] had no locus ‘standi to 
file the appeal. The objection was over- 
ruled by . the Disciplinary Committee of 
the Bar-Counci] of India and the appel- 
Jant was found guilty of professional 
misconduct, After examining the deci- 
sion of the Privy Council in Attorney- 
General of the Gambias. v. Pierre Sarr 

N’Jie (1961)-AC 617 and other decisions 
cited before it, this Court, held that the 
Advocate-General of | Maharashtra 
could not be treafed as a ‘persOn aggriev- 
ed’ who was entitled to file an appeal 
under S, .37 of the Advocates Act.’ The 
entire decision was based on the con- 
struction of the provisions (as they 


stood then) of the statute concerned, as 
it appeared: to the Bench which decided 
‘the case, It may be noted that Section 37 


of the. Advocates Act has since been 
amended authorising the Advocate-Gene~ 


-Yal of a, State expressly. fo. file an appeal. 


In’ Bar Council! of Maharashtra v. M. V, 
Dabholkar (1976) 1 SCR 306: (AIR 1975 


SC 2092). the interpretation of the words 
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‘person aggrieved’ in the Advocates Act, 
1961, again came up for consideration by 
this Court. In that case the right of the 
State Bar Council] to file an appeal 
against the decision of the Bar Council 
-= of India before this Court was challeng- 
ed on the ground that it was not an ag- 
grieved party. That contention was nega- 
tived by Ray, C. J. by giving a liberal 
interpretation to the words ‘person ag- 
grieved’ with the following observation 
at page 315 (of SCR); (at p. 2098 of AIR): 
“The words “person aggrieved” are 
found in several statutes. The meaning 
of the words “person aggrieved” will 
have to be ascertairied with reference to 
the purpose and the provisions of the 
statute. Sometimes, it is said that the 
words “person aggrieved” correspond to 
the requirement of locus standi which 
arises in relation to judicial remedies. 
Where qa right of appeal to Courts 
against an administrative or judicial 
decision is created by statute, the right 
is invariably confined to ą person ag- 
grieved oraperson who claims to be ag- 
grieved, The meaning of the words “a 
person aggrieved” may vary according 
to the context of the statute. One of the 
meanings is that a person will be held 
to be aggrieved by a decision if that 
decision is materially adverse to him. 
Normally, one is required to establish 
that one has been denied or deprived of 
something to which one is legally en- 
titled in order to make one “a person 
aggrieved”. Again a person is aggrieved 
if a legal burden is imposed on him. The 
meaning of the words “a person aggriev- 
ed” is sometimes given a restricted 
meaning in certain statutes which pro- 
vide remedies for the protection of pri- 
vate legal rights. The restricted meaning 
requires denial or deprivation of legal 
rights. A more liberal approach is re- 
quired in the background of statutes 
which do not deal with property rights 
but deal with professiona] conduct and 
morality. The role of the Bar Council 
under the Advocates Act is comparable 
to the role of a guardian in professional 
ethics. The words “person aggrieved” in 
Sections 37 and 38 of the Act are of wide 
import and should not be subjected to a 
restricted interpretation of possession or 
‘denia] of legal rights or burdens or 
financial] interests. The test is whether 
the words “person aggrieved” include “a 
person who has a genuine grievance be- 
cause an order has been made which pre- 
judicially affects his interests”, It has, 
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therefore, to be found out whether the 
Bar Council has a grievance in respect 
of an order or decision affecting the pro- 
fessiona] conduct and etiquette. 

The pre-eminent question is: what are 
the interests of the Bar. Council? The 
interests of the Bar Council are the 


maintenance oof standards of pro- 
fessional conduct and etiquette. 
The Bar Council has no per- 
sonal or pecuniary interest, The Bar 


Council has the statutory duty and inter- 
est to see that the rules laid down by the 
Bar Council] of India in relation to pro- 
fessiona] conduct and etiquette are up- 
held and not violated. The Bar Council 
acts as the sentinel] of professional code 
of conduct and is vitally interested in 
the rights and privileges of the advo- 
cates as well as the purity and dignity 
of the profession. 

The interest of the Bar Council is to 
uphold standards of professional con- 
duct and etiquette in the profession, 
which is founded upon integrity and 
mutuai trust. The Bar Counci] acts as 
the custodian of the high traditions of 
the noble profession. The grievance of 
the Bar Counci] is to be looked at pure- 
ly from the point of view of standards 
of professiona] conduct and etiquette. If 
any decision of the disciplinary com- 
mittee of the Bar Council of India is ac- 
cording to the State Bar Council such as 
will lower the standards and imperil the 
high traditiong and values in the pro- 
fession, the State Bar Council is an ag- 
grieved person to safeguard the interests 
of the public, the interests of the pro- 
fession and the interests of the Bar.” 

964. The above two decisions are in 
cases in which writg in the nature of 
certiorari were sought. This Court has 
however in cases in which writs in the 
nature of habeas corpus or Of quo war- 
ranto are prayed for relaxed the rule 
that ordinarily an applicant under 
Article 226 should show that some per- 
sonal right or fiduciary interest is pre- 
judiced by the action or inaction of the 
authority concerned. 

965. In Jasbhai Motibhai Desai v, Ro- 
shan Kumar Haji Bashir Ahmed, (1976) 3 
SCR 58: (AIR 1976 SC 578 at p. 588), 
this Court observed that “while a pro- 
crustean approach should be avoided, as 
a rule the Court should not interfere at 
the instance of a ‘stranger’ unless there 
are exceptional circumstances involving 
a grave miscarriage of justice having an 
adversa impact on public interests”, 


x 
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966. In Fertilizer Corporation Kamgar 
Union (Regd.) Sindri v. Union of India, 
(1981) 2 SCR 52 at pp. 65-66: (AIR 1981 
SC 344at pp. 350, 351) the right of work- 
ers in a factory owned by Government to 
question the validity of a disposal of 
plant and equipment of the factory by 
the management was disputed. On that 
question Chandrachud, C. J. observed; 


“That disposes of the question as re- 
gards the maintainability of the writ 
petition. But, we feel concerned to point 


out that the maintainability of a writ: 


petition which is correlated to the 
existence and violation of a fundamental 
right is not always to be confused with 
the locus to bring a proceeding under 
Article 32. These two matters often 
mingle and coalesce with the result that 
it becomes difficult to consider them in 
watertight compartments. The quest on 
whether a person has the locus to file a 
proceeding depends mostly and often on 
whether he possesses a legal right and 
that right is violated. But, in an appro- 
priate case, it may become necessary in 
the changing awareness of legal rights 
and social obligations to take a broader 
view of the question of locus to initiate a 
proceeding, be it under Article 226 or 
under Article 32 of the Constitution. I£ 
public property is dissipated, it would 
require a strong argument to convince 
the Court that representative segments 
of the public or at least a section of the 
public which is directly interested and 
affected would have no right to com- 
plain of the infraction of public duties 
and obligations. Public enterprises are 
owned by the people and those who run 
them are accountable to the people. The 
accountability of the public sector to the 
Parliament is ineffetive because the 
parliamentary contro] of public enter- 
prises is “diffuse and haphazard’. We 
are not too sure if we would have re- 
fused relief to the workers if we had 
found that the sale was unjust, unfair or 
mala fide,” 


—_ 


967. In the same case Krishana Iyer, 
J. after an elaborate discussion of the 
principle of ‘locus stand? observed at 
pp. 76-77 (of SCR): (at ‘pp. 356, 357 of 
ATR) thus : 


“In the present case a worker, who, 
clearly, has an interest in the industry, 
brings this action regarding an alleged 
wrong-doing by the Board of Manage- 
ment, Article 43A of the Constitution 
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confers, in principle, partnership statu: 
to workers in industry and we cannot 
therefore, be deterred by technical com 
siderations of corporate personality tc 
keep out those who seek to remedy 
wrongs committed in: the management 
of public sector. Locus standi and iusti- 
ciability are different issues, as I have 
earlier pointed OUt. ...ss.sesseseseso 


Union of India and others 


If a citizen is no more than than =€ 
wayfarer or officious intervener withoul 
any interest oy concern beyond whal 
belongs to any one of the 680 millior 
people of this country, the door of the 
court will not be aiar for him. But if he 
belongs to an organisation which has 
special interest in the subject-matter, 
if he has some concern deeper than that 
of a busybody, he cannot be told off al 
the gates, although whether the issue 
raised by him is justiciable may still re- 
main to be considered. I, therefore. take 
the view that the present petition would 
clearly have been permissible under 
Article 226.” 


968. In Municipal Council, Ratlam v 
Vardhichand, (1981) 1 SCR 97 at pp. 99- 
100: (AIR 1980 SC 1622 at pp. 1623 
1624), Krishna Iyer, J. upheld the right 
of the people who were residents of Rat- 
lam town to institute a case against its 
Municipa] Council ventilating a publie 
grievance thus:— 


t Tt is procedural rules’ as this appeal 
proves, ‘which infuse life into substan- 
tive rights, which activate them to make 
them effective’. Here, before us, is whal 
looks like a pedestrian quasi-criminal 
litigation under S. 133 Cr. P, C, where 
the Ratlam Municipality — the appel- 
lant — challenges the sense and sound- 
ness of the High Courts affirmation of 
the tria] court’s order directing the con- 
struction of drainage facilities and the 
like, which has spiralled up to this 
Court. The truth is that a few profound 
issues of processual jurisprudence of 
great strategic significance to our legal 
system face us and. we must zero in on 
them as they involve problems of acces: 


‘to justice for the people beyond the 


blinkered rules of ‘standing’ of British 
Indian vintage. If the centre of gravity 
of justice is to shift, as the Preamble tc 
the Constitution mandates, from the 
traditional individualism of locus standı 
to the community orientation of public 
interest litigation, these issues must be 
considered, In that sense, the case before 
us between the Ratlam Municipality and 
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the citizens of a ward, is a path-finder in 
the field of peoplé’s involvement in the 
justicing process, sans which as Prof, 
Sikes points out, the system may ‘crum- 
ble under the burden of its own insensi- 
tivity’, The key question we have to ans- 
wer is whether by affirmative action a 
court can compel a statutory body to 
carry out its duty to the community ‘by 
constructing sanitation facilities at great 
cost and on a time-bound basis, At Issue 
is the coming of age of that branch of 
public law bearing on community ac- 
tions and the court’s power to force pub- 
lic bodies under public duties to imple- 
ment specific plans in response to pyblic 
grievances.” 


969. All these Transferred Petitions 
were filed initially by advocates under 
Article 226 of the Constitution before 
one Or the other High Court. The Writ 
Petition however is filed by an advocate 
under Art. 32 of the Constitution before 
this Court. The petitioners: belong to 
different High Court Bars — Allahabad, 
Bombay, Madras, Patna and Delhi — 
and to the Supreme Court Bar. One im- 
portant prayer made by them is that the 
Government should be directed to ap- 
point sufficient number- of, permanent 
Judges in every High Court, The other 
points urged by them are that additional- 
Judges should not be appointed for short 
terms like three months or six- months, 
that Judges should not be transferred 
from one High Court to another without 
their consent and that the circular letter 
of the Law Ministry should be quashed. 
Their principal! submission is that ap- 
pointment of additional] Judges for 
short terms and their transfer without 
their consent would interfere with the 
independence of the judiciary and would 
violate the directive principle of State 
policy contained in Article 50 .- of the 
Constitution which requires the State to 
take steps to separate the judiciary. from 
the executive in the public services of 
[the State. Whatever may be the position 
with regard to the other prayers made in 
these petitions, it is difficult to hold 
that on the first two questions the peti- 
tioners can be held to be having no 
‘standing’ to file the petitions, If ig no 
doubt true that the power fo fix the 
number of permanent Judges to be ap- 
pointed in each High Court is within the 
discretion of the President. But that 
power is coupled with a duty which the 
President owes to the public in general 
and to the lawyers and litigants in parti- 
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cular. If at any given point of time it is 
found that the number of J udges in a 
High Court is absolutely inadequate to 
meet its requirements, the members of 
the Bar who are vitally interested in the 
administration of justice can file a peti- 
tion before the High Court to compe] the 
Government to review the strength of 
the permanent Judges of that Court and 
to appoint adequate number of Judges. 
The members of the Bar are not called 
Officers of courts only to impose obliga- 
tions on them. They have certain rights 
too, It is significant that Art, 124 (3) (b), 
Art, 217 (2) (b) and Art. 233 (2) of the 
Constitution specifically state that the 
legal profession is a source of recruit- 
ment of Judges of the Supreme Court, 
High Courts and District Courts. Entries 
77 and 78 of List I of the Seventh Sche- 
dule to the Constitution specifically 
refer to persons entitled to practice be- 
fore the Supreme Court and the High 
Court. S. 29 of the Advocates Act, 1961, 
provides that only one class of persons 


_can practise the profession of law, name- 


Iy, advocates, Members of the Bar have 
a vital stake in the functioning of the 
judiciary, Members of the Bar and even 
litigants whose cases have remained un- 
disposed for a long number of years on 
account of the Government not appoint- 
ing sufficient number of Judges can 
therefore file a petition demanding ap- 
pointment of sufficient number of per- 
manent Judges in High Courts, The 
power under Art. 216 of the Constitu- 
tion is an administrative power which 
can be regulated in an appropriate way 
by the courts like any other administra- 
tive power, It is not a matter of policy 
simpliciter. The question of appointment 
of sufficient number of additional] Judges 
under Art, 224 (1) of the Constitution for 
the required period having regard to 
the arrears or the quantum of _ business 
in a High Court can also be agitated by 
lawyers anq litigants. It is true that the 
‘Court should not ordinarily issue a man- 
damus in such cases unless it is satis- 
fied that there has been a gross derelic= 
tion of duty on the part of the Govern-~ 
ment, That however is a point to be 
considered before granting or refusing 
to grant the relief. But it cannot in any 
event be said that a petition fileä: by 
lawyers for the abovesaid relief, is 
liable to be dismissed at the threshold 
merely on the ground of locus standi, 
The petitioners satisfy all the tests 
which ara [aid down in the decisions re- 
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ferred tp above to maintain the petitions 
on the two questions referred to above. 
During the pendency of these petitions, 
two further circumtsances have come 
into existence, Mr. S, N. Kumar who 
was an additional Judge of the Delhi 
High Court when: the petition of Shri 
V. M. Tarkunde was filed in the High 
‘Court has ceased to be -:an additional 
Judge as his term was not extended be- 
yond June 6, 1981. He has, though as a 
respondent, by filing necessary pleadings 
questioned the action of the Government 
in not extending his term and also the 
validity of the circular letter of the Law 
Minister. In the case relating ty the 
transfer of Shri K. B, N. Singh, Chief 
Justice of Patna High Court as Chief 
Justice of Madras High Court, he has 
been permitted to be transposed as the 
petitioner, He has -filed an additional 
affidavit challenging the order of trans- 
fer. In view of these new circumstances 
much of the sting in the objection to the 
locus _ standi of the original 
petitioners to file the petitions is lost. 
It must also be stated that the learned 
Attorney-General] also stated at the om- 
mencement of the hearing of these cases 
that he would not press his objection 
relating to the locus standi of the ‘peti- 
tioners having regard to the magnitude 
and the importance of the constitutional 
questions involved in the cases. 


970. But Shri P. R, Mridul, leerned 
counsel appearing for the Law Minister, 
however, contends that the lawyers 
either as a class or individually cannot 
be permitted to file petitions for the 
issue of any direction to the Government 
concerning the appointment or transfer 


7. of Judges. He has depended upon the 


writings of L. A. Stein, S. M. Thio, Joel 
Grossman and Richard S, Wells and 
Louis L. Jaffe and a number of decisions 
‘in support of his submission. He has 
quoted copiously from ‘Judicial Protec- 
tion Against The Executive’ published 
by the Max Planck Institute. Shri Mridul 
argues that an applicant must show that 
he has a lega] or some special interest 
which is sufficient in law to move the 


Court and that the duty which is sought . 
to be enforced is owed to him, I hava- 


carefully considered his submission. The 
conclusion reached by S, M, Thio ‘in his 
‘essay entitled ‘Locus Standi- in Relation 
‘to Mandamus’ at page 133 in Public Law, 
edited by J. A. G. Griffith on which Shri 
-Mridul has relied is of alentaraner = 
‘runs thus... 
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“It may be seen -from the above 
analysis of the cases that the uncertainty 
Surrounding the locus standi of an ap- 
plicant. for mandamus is largely attribut- 
able to the variety of formulae employ- 
€d by the courts to describe the nature 
of the interest required to support an 
application for mandamus, some of which 
are conflicting. and others ambiguous. 
The employment of the traditional syntax 
Or a “legal right” to describe the re- 
quisite interest coupled with the asser- 
tion that a mandamus applicant must 
show that the duty is owed to him per- 
sonally has established two particular 
points, On the one hand, a strict rule 
limiting standing to a person who has a 
litigable right within the categories of 
private law, On the other hand, the 
courts have, in the absence of such a 
litigable right, accorded standing to a 
person who made out a “special interest” 
in the performance of the duty scught 
to be enforced. The courts, in some of 
these cases, paid lip service to the “legal 
right” test, but obviously using the term 
to connote any interest judicially recog- 
nised as worthy of protection rather 
than a right the invasion of .which gives 
rise to civil actionability. They have, in 
the other cases, directly held it suff- 
cient for a mandamus applicant to estab- 
lish-a “special interest” in order to have 
locus: standi. As has been seen, the 
various judicial pronouncements requir- 
ing an applicant to show that the duty 
the performance of which is sought to be 
secured is one owed to him personally 
may be discounted since they were de- 
signed to bring out the point that where 
the repository of the duty was a Crown 
servant, it was imperative for the appli- 
cant to show that the duty was not one 
owed to the Crown, but that it was im- 
posed on the Crown servant as persona 
designata and hence amenable to manda- 
mus, On balance, the weight of auth- 
orities favour the more liberal “special 
interest” test under which the courts 
have accorded standing to persons who 
have a direct and substantial interest at 
stake. This is necessarily a matter of 
fudicial discretion. However, the pre- 
ponderance of cases reveal] that 


(1) Where the duty sought fo be en- 


forced is imposed on a ‘public official: or 


a public body for the benefit of a spe- 
cific class of persons, persons within the 
class are competent to apply for manda- 
mus without further ado. Persons out- 
side- the class may have locus stand if 
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they have a specia] interest in jts per- 
formance i. e. an interest over and above 
that of the genera] public. 

(2) Where the duty sought to be se- 
cured is a general one and is not speci- 
fically imposed for the benefit of a par- 
ticular class of persons, the mandamus 
applicant must satisfy the “special inter- 
est” test. Where the failure to perform 
the duty has a de facto adverse effect on 
aclass of persons over and beyond 
that sustained by the general public, 
any member of that class is 
competent to apply for mandamus with- 
out showing that he is more prejudiced 
than other members of the class. How- 
ever, where the non-performance of the 
duty theoretically affects a class of per- 
sons more than the general public, but in 
actuality has only de facto effect on 
some members of the class, the manda- 
mus applicant will probably have to 
show that his interest is more substan- 
tia] than that of the interest-group to 
which he belongs”. 


971. Shri Mridul however fairly 
concedes that litigations of class charac- 
ter or public interest litigations (which 
may be called public injury cases) are 
an essential feature of modern civilised 
jurisprudence and there is no gainsaying 
the fact that in these cases of public 
wrongs and public injury a liberal ap- 
proach is adopted by the courts to reach 
all forms of injustice particularly where 
prisoners, lunatics, minors and other 
. weaker sections of people who cannot 
have access to court owing to their help- 
lessness are involved. In support of 
this statement, he has brought to our 
notice the decision of this Court in 
Mumbai Kamgar Sabha, Bombay v. 
Abdulbhai Faizullabhaj (1976) 3 SCR 
591 at pp 596-597: (AIR 1976 SC 1455 at 
p 1458). in which Krishna Iyer, J. has 
observed thus: 

“Fairness to respondent’s counsel 
constrains us to consider in limine a 
flawsome plea forcibly urged that the 
Union figured as the appellant before us 
but being no party to the dispute (which 
was between the workers on the one 
hand and the establishments on the 
other) had no locus standi. No right of 
the Union qua Union was involved and 
the real disputants were the workers. 
Surely there is terminological lapse in 
the cause-title because, in fact, the aggriev- 
ed appellants are the workers collec- 
tively, not the Union, But a bare ead- 
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ing of the petition the description of 
parties, the grounds urged and grievan- 
ces aired, leave us in no doubt that the 
battle is between the workers and em- 
ployers and the Union represents, as a 
collective noun. as it were, the numer- 
ous humans whose presence is indubita- 
ble in the contest, though formally 
invisible on the party array. The sub- 
stance of the matter is obvious and for- 
mal defects, in such circumstances, fade 
away. We are not dealing with a civil 
litigation governed by the Civil Proce- 
dure Code but with an industrial dispute 
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where the process of conflict resolution 
is informal, rough-and-ready and in- 
vites a liberal approach. Procedural 


prescriptions are handmaids, not mistres- 
ses of justice and failure of fair play is 
the spirit in which Courts must view 
processual] deviances. Our adjectival 
branch of jurisprudence, by and large, 
deals not with sophisticated litigants but 
the rural poor. the urban lay and the 
weaker societal segments for whom law 
will be an added terror if technical mis- 
descriptions and deficiencies in drafting 
pleading and setting out the cavse-title 
create a secret weapon to non-suit a 
party, Where foul play is absent and 
fairness is not faulted, latitude is a 
grace of processua] justice. Test litiga- 
tions, representative actions, pro bono 
publico and like broadened forms of 
legal proceedings are in keeping with 
the current accent on justice to the com- 
mon man and a necessary disincentive to 
those who wish to bypass the real 
issues on the merits by suspect reliance 
on periphera] procedural short-comings. 
Even Article 226, viewed in wider per- 
spective, may be amenable to ventilation 
of collective or common grievances, as 
distinguished from assertion of individual 
rights, although the traditional] view, 
backed by precedents, has opted for the 
narrower alternative. Public interest is 
promoted by a spacious construction of 
locus standj in our socio-economic cir 
cumstances and conceptual  latitu- 
dinarianism permits taking liberties with 
individualisation of the right to invoke 
the higher courts where the remedy 
is shared by a considerable number, 
particularly when they are weaker. Less 
litigation, consistent with fair process, is 
the aim of adjectival law. ‘Therefore, | 
the decisions cited before us founded on 
the jurisdiction under Art. 226 are ‘nepé 
and themselves somewhat out of tune 


with the modern requirements of furis: 
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prudence calculated to benefit the com- 
munity.” 


972. Yet the contention of Shri Mri- 
dul is that even though the lawyers con- 
stitute a special group who can be said 
to be concerned with the administration 
of justice in the sense of having a pro- 
fessiona] interest in connection there- 
with, that by itself is not sufficient for 
holding that they can file the petitions in 
respect of the reliefs prayed for by them 
which concern only the Judges and not 
the lawyers. He strongly pressed be- 
fore us the view expressed by this Court 
in the State of Gujarat v, Ambica Mills 
Ltd., Ahmedabad (1974) 3SCR 760: (AIR 
1974 SC 1300). I find that the said deci- 
sion has not much relevance on the 
question before us and it is not neces- 
sary to deal with it at length. 


973. It is also difficult to hold that 


the recognition of the ‘standing’ of the: 


lawyers to file these petitions would in 
any way interfere with the doctrine of 
separation of powers since it is not the 
case of Shri Mridul that a person who 
has indisputably the right to file these 
petitions cannot in law raise the ques- 
tions urged before us in these cases. If 
the issues are non-justiciable. the peti- 
tions may have to be dismissed on the 
ground that the impugned administrative 
action is beyond judicia] review but this 
has no bearing on the question of “locus 
standi’ of the petitioners, who are law- 
yers. Lawyers are entitled to approach 
the Court to direct the Government to 
appoint sufficient. number of permanent 
Judges and to appoint sufficient number 
of additional] Judges for the maximum 
period of two years having regard to 
the arrears and the business of the 
Court, They may also legitimately agitate 
that additional] Judges should not be ap- 
pointed when permanent vacancies have 
remained unfilled for no good reason, 


974. It has, however, to be made clear 
that it cannot be said that lawyers only 
because they have a right to practise in 
a court have ‘locus , standi’ to file peti- 
tions in respect of every matter con- 
cerning judges, courts and administration 
of justice, There are many such matters 
in which they have no ‘locus standi to 
ask for relief. By way of illustration, 
lawyers cannot question the establish- 
ment of a new court on the ground- that 
their professiona] prospects would be 
affected thereby. (See V, R. Mudved- 
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kar v. State of Mysore (AIR 1971 Mys 
202). Even in these cases on the ques- 
tion of non-appointment of Mr. 5. N. 
Kumar and on the question of transfer 
of Mr. K. B. N. Singh, the lawyer-peti- 
tioners may have no voice. But for the 
active participation of these two persons, 
the petitions regarding reliefs concern- 
ing them individually would have pro- 
bably become liable to be dismissed on 
the ground that the. lawyers have no 
‘locus standi’ to make these prayers, 


974A. But, since as already stated, 
Mr. S. N. Kumar‘and Mr. K. B. N. Singh 
have requested the Court to consider and 
if thought fit to grant relief in their 
favour and the learned Attorney-Gen- 
eral has fairly stated that he would not 
raise the objection that the petiticners 
have no locus standj in view of the im- 
portance of the questions debated in 
these cases, we hold that the petitions 
cannot be rejected merely on the ground 
that the petitioners who are lawyers 
have no locus standi to file these peti- 
tions. Before leaving this topic, it has 
to be observed that the question of Locus 
standi in the field of administrative law 
is still in a fluid state and it ig not possi- 
ble to lay down in any one case the 
principles which can govern all situa- 
tions: 

PART fil 


975. The Court cannot also decline to 
go into the question agitated in these 
petitions on the ground ‘that they are 
political questions or questions within 
the exclusive domain of executive dis- 
cretion. The doctrine of political ques- 
tion which was holding the field long 
time back in the United States of Am- 
erica has now been exploded. It had 
been assumed for sometime that the 
courts would not adjudicate claims to 
power by the legislative and executive 
branches because they presented ‘political’ 
and therefore non-justiciable questions. 
This claim was based on the principle of 
Separation of powers recognised by the 
Constitution of the United States of 
America. Alexis de Tocqueville was one 
of the earliest writers who challenged in 
the year 1835 itself the correctness of 
the doctrine of politica] question. He 
said in his book entitled ‘Domocracy in 
America’ (published by Oxford Univer- 
sity Press in 1961, p. $2) thus: 


» “But the American Judge is brought 
into. the political arena independently of 
his own will. He only judges the law 
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because he is obliged to judge a case, 
The political question which he is called 
upon to resolve is connected with: the 
interest of the suitors, and he cannot re- 
fuse to decide it without abdicating the 
duties of his post.” 

976. It should, however, be borne in 
mind that separation of powers does not 
mean a rigid analytical division. It is 
a general guiding principle. As Wood- 
row Wilson put it in 1908, 

* eee government is not a machine 
but a living thing....... No living thing 
can have its organs offset against each 
other as checks,- and live On the con- 
trary, its life is dependent upon their 
quick co-operation, their ready response 
to the commands of instinct or intelli- 
gence, their amicable community of 
purpose, ...... Their cooperation is in- 
dispensable, their warfare fatal.” 
(Wilson: ‘Constitutional Government in 
the United States’ 56 (1908) ). 

977. Each one of the organs of the 
State — the legislature, the executive 
and the judiciary — has to discharge its 
legitimate duties having sound admin- 
istration as the common goal. 


978. The doctrine of political question 
was examined in the year 1962 by the 
Supreme Court of the United States of 
America in Baker v, Carr ( (1962) 369 UC 
186: 7 L ed 2d 663) That was a civil 
‘action in which the complaint was that 
‘the plaintiffs and others similarly situ- 
ated had been denied equal protection 
of the laws accorded them by the Four- 
teenth Amendment to the Constitution 
of the United States.of America by virtue 
of debasement of their votes by reason 
of unconstitutional division of their 
electoral area situated in the State of 
Tennessee, The District Court dismissed 
their claim on two grounds namely, lack 
of jurisdiction over the subject matter 
and that the action’ was a non-justi- 
iable one. The Supreme Court of the 
United States of America reversed the 
judgment of the court below and re- 
manded the case to the District Court to 
dispose it of in the light of its decision. 
The Supreme Court held that the com: 
plaint of the appellants involved a justi- 
ciable cause upon which they were enti- 
led to a trial and a decision. Brennan, J. 
who delivered the judgment on behalf 
of six of the Judges, in the course of his 
‘decision, observed at page 691 thus: 


| “We. come, ‘finally, to the ultimate in- 
‘quiry whether our. precedents as to ‘what 


ro 
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constitutes a non-justiciable “political 
question” bring the case before us under 
the. umbrella of that doctrine. A natu- 
ral beginning is to note whether any of 
the common characteristics which we 
have been able to identify and label de- 
Scriptively are present. We find none; 
The. question here is the consistency of 
State action with the Federa] Constitu- 
tion. We have no question decided, or to 
be decided, by a politica] branch of gov- 
ernment coequal with this Court. Nor do 
we risk embarrassment of our govern- 
ment abroad, or grave disturbance at 
home if we take issue with Tennessee as 
to the constitutionality of her action 
here challengéd, Nor need the appel- 
lants, in order to succeed in this ‘action, 


ask the Court to enter upon policy de- 


terminations for which judicially 
manageable standards are lacking. Judi- 
cial standards under the Equa] Protec- 
tion Clause are well developed and 
familiar, and it has been open to courts 
since the enactment of the Fourteenth 
Amendment to determine, if on the 
particular facts they must, that a dis- 


.-erimination reflects no policy but simply 


arbitrary and capricious action”, 


979. In Powell v. McCormack ( (1969) 


395 US 486: 23 L Ed 2d 491) the label of 


political question was considered a mis- 
homer and ali cases in which such a 
plea was raised were cases in which 
really the question of jurisdiction of the 
court to decide the issue arising in them 
had been canvassed. The plaintiff in that 
case Adam Clayton Powel] Jr. was duly 
elected from a congressional] district of 
New. York as a member of the United 
States House of Representatives in 1966. 
However, pursuant to a House resolution 


he was not permitted to take his-seat on 


the ground that he had earlier wrong~ 
fully diverted House funds. had made 
false reports regarding foreign currency 
etc, Powell along with some others who 
were voters in’ the constituency then 
filed a suit claiming that the House could 
exclude him only if it found that he 
failed to meet the standing requirements 
of age, citizenship and residence con- 
tained in clause (2) of Article 1 of tha 


‘Constitution of the United States of 


‘America and thus had excluded him un 
constitutionally. The District Court diss 
missed the suit for want of jurisdiction 
‘over the subject matter. The Court 
of Appeal affirmed the dismissal al 


Though on somewhat different groundy . 
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One of the points raised before the Sup- 
reme Court of the United States of Ame- 
rica was that the question involved was 
a political question and hence was not 
justiciable, The Supreme Court held 
that it was an error to dismiss the suit 
and remanded it for disposal in accord- 
ance with law. Chief Justice Warren 
who spoke for the Court disposed of ‘the 
defence based on political question af 
page 532 thus: 
"(95) Respondents’ alternate conten- 
tion is that the case presents a political 
question because judicial resolution’ of 
petitioners’ claim would produce a 
‘notentially embarrassing confrontation 
between coordinate branches” of the 
Federa] Government. But, as our iater- 
pretation of Art. 1 § 5, discloses’ a 
determination of petitioner Powell’s: right 
to sit would require no ‘more than an 
interpretation of the Constitution. ‘Such 
a determination falls within the tradi- 
tional role accorded courts to interpret 
the law, and does not involve.a “lack of 
the respect due to (a) coordinate branch 
of government”. nor does it involve an 
“initial policy determination of a kind 
clearly for non-judicial discretion”. 
Baker v. Carr. 369 US 186 at 217:% 
L Ed 2d 663 at 686. Our system of gov- 
ernment requires that . federal courty on 
occasion interpret the Constitution in a 
manner at variance with the construc- 
tion given the document by. ancther 
branch. The alleged conflict that such an. 
adjudication. may cause cannot justify 
the courts’ avoiding their constitutional 
TESPONSIDILITY.....ccceanvcnerece , . 
Thus, we conclude that petitioners 
claim is not barred by the politi- 
cal question doctrine, and, having deter- 
mined that the claim is «otherwise 
generally justiciable, we -hold:that ‘the 
case is justiciable”. DNE N E 
980. In sum, ‘the political question 
doctrine, according to R, Berger, inter- 
poses no obstacle to judicia] determina- 
tion of the rival legislative-executive 
claims to receive or without information, 
The power to decide these claims plainly 
has not.been.lodged in either the legis- 
lative or the executive: branch; equally 
plainly, the jurisdiction to demarcate 
constitutional] boundaries between the 
riya] claimants has been given to courts, 
The situation is: the same when -private 
parties are involved. This rule, of course, 
is subject. to considerations such as na- 
tional security and diplomatic relations, 
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This appears to be the position in the 
United States of America 

981. In our country which is govern- 
ed by a written Constitution also many 
questions which appear to have a purely 
politica] colour are bound to assume the 
character of judicia] questions, In the 
State of, Rajasthan v, Union of India 
(1978) 1 SCR 1: (AIR 1977 SC 1361) the 
Government’s claim that the validity of 
the decision of the President under Arti- 
Cle 356 (1) of the Constitution being 
political in character was not justiciable 
on that sole ground was rejected by this 
Court, Bhagwati, J. in the course of his 
judgment observed in that case at 
pages 80-81 (of SCR): (at pp. 1413, 1414 
of AIR) thus: 

“Tt will, therefore, be seen that mere- 
Iy because a question has a political 
colour, the Court cannot fold its hands 
in despair and declare “judicial hands 


. off’..So long as a question arises whe- 


ther an authority under the Constitution 
has acted within the limits of its power 
or exceeded it, if can certainly be decid- 
ed by the Court, Indeed it would be its 
constitutional obligation fo do so, It is 
necessary to assert in the clearest terms, 
particularly in the context of recent his- 
tory, that the Constitution is Suprema 
lex, he paramount law of the land, and 
there is no department or branch of gov- 
ernment above or beyond it,: Every or- 
gan of government, be it the executive 
or the legislature or the judiciary. de- 
rives its authority from the Constitution 
and it has'to act within the limits of its 
authority, No one howsoever highly plac- 
ed and no authority howsoever lofty can 
claim that it shall be the sole judge of 
the extent of its) power under the Con- 
stitution or whether its action is within 
the confines of such power laid down by 
the Constitution, This Court is the ulti- 
mate interpreter of the Constitution and 
to this Court is assigned the delicate task 
of determining what is the. power con- 
ferred on each branch of government, 
whether if is limited, and if so, what are 
the limifs and whether’ any action of 
that branch transgresses such limits. It 
iş for this Court to uphold the constitu- 
tional values and to enforce the consti- 
tutional limitations, That is the essence 
of the rule of law”, ` 


- 982. The objection that the questions 
involved in. these petitions are non- 
fusticiable merely on the ground that 
they are political in character has to be 
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negatived. But it is made clear that the 
courts are not entitled to enquire into 
every sort of question without any limit- 
ation, There is stil! a certain class of 
questions such as internationa] relations, 
national security which cannot be enter- 
tained by the Court. It is for the Court 
to determine in each case whether a 
particular question should be debated 
before it or not. 

983. The questions raised in these 
petitions wil] be considered hereafter, 


PART IV. 


984. We are concerned in these cases 
with High Courts and Judges of High 
Courts in our country. 

985. Speaking on the nature of the 
Draft Constitution. Dr. Ambedkar in his 
speech delivered on November 4, 1948, 
in the Constituent Assembly said: 


All) federal systems including the 


American are placed in a tight mould of - 


federalism. No matter what the circum- 
stances, it cannot change its form and 
shape. It can never be unitary. On the 
other hand the Draft Constitution can 
be both unitary as well as federaj ac- 
cording to the requirements of time and 
circumstances. ,....ccccecccceevense 


ve 


There is another specia} feature of the 
proposed Indian Federation which dis- 
tinguishes it from other federations. A 
Federation being a dual polity based on 
divided authority with separate legisla- 
tive, executive and judicial powers for 
each of the two polities is bound to pro- 
duce diversity in laws, in administration 
and in judicial protection. Up to a certain 
point this diversity does not matter. It 
may be welcomed as being an attempt to 
accommodate the powers of Government 
to local needs and local circumstances, 
But this very diversity when it goes be- 
yond a certain point is capable of pro- 
ducing chaos and has produced chaos in 
many federal States. One has oniy to 
imagine twenty different laws — if we 
have twenty States in the Union — of 
marriage, of divorce, of inheritance of 
property, family relations, contracts. 
torts, crimes, weights and measures, of 
bills and cheques. banking and com- 
merce, Of procedures for obtaining jus- 
tice and in the standards and methods 
of administration. Such a state of affairs 
not only weakens the State but becomes 
intolerant to the citizen who moves from 
State to State only to find that what is 
lawful in one State is not lawful] in an- 
other, The Draft Constitution has sought 


S. P. Gupta and others v. Union of India and others 


A. I. R. 


to forge means and methods wiereby 
India will have Federation and at the 
same time will have uniformity in all 
the basic matters which are essentie] to 
maintain the unity of the country. The 
means adopted by the Draft Constitution 
are three. 

(1) a single judiciary, 

(2) uniformity in fundamental 
civil and criminal, and 

(3) a common All India Civil Service 
to man important posts. 

A dual judiciary, a duality of legal 
codes and a duality of civil services, as I 
Said, are the logica] consequences of a 
dua] polity which is inherent in a federa- 
tion. In the U. S. A. the Federal Judi- 
Clary and the State Judiciary are sepa- 
rate and independent of each other, The 
Indian Federation though q Dual Polity 
has no Dual Judiciary at all. The High 
Courts and the Supreme Court form ane 
single integrated Judiciary having juris- 
diction and providing remedies in all 
cases arising under the constitutional 
law, the civil law or the criminal lav.” 
(Constituent Assembly Debates, Vol. 7 
(1948-49) at pp. 34, 36-37). 

986. The High Courts in India are 
established by the Constitution, Art. 376 
of the Constitution: however, provided 
for the continuance of the Judges of a 
High Court in any Province hotding 
office immediately before the commence- 
ment of the Constitution as Judges of 
the new High Court in the corresponding 
State. Art. 376 of the Constitution reads: 

"376. (1) Notwithstanding anything in 
clause (2) of Article 217, the Judges ofa 
High Court in’ any Province holding 
office immediately before the commence- 
ment of this Constitution shall. unless 
they have elected otherwise, become on 
such commencement the Judges of the 
High Court in the corresponding State, 
and shal] thereupon. be entitled to such 
salaries and allowances and to such 
rights in respect of leave of absence and 
pension as are provided for under Arti- 
cle 221 in respect of the Judges of such 
High Court. 


, Any such Júdge shall, notwithstanding 
that he is not a citizen of India. be eligi- 
ble for appointment as Chief Justice of 
such High Court, or as Chief Justice or 
other Judge of any other High Court. 

(2) The Judges of a High Court in any 
Indian State corresponding to any State 
specified in Part B of the First Schedule 
holding office immediately before the 


laws, 
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commencement of this Constitution shall, 
unless they have elected otherwise. be- 
come on such commencement the Judges 
of the High Court in the State so speci- 
fied and shal], notwithstanding anything in 
clauses (1) and (2) of Article 217 but sub- 
ject to the proviso to clause (1) of that 
article, continue to hold office until the 
expiration of such period ag the Presi- 
dent may by order determine. 

(3) In this article, the expression 
“Judge” does not include an acting Judge 
Or an additional Judge.” 

987. After the commencement of the 
Constitution, the new High Courts were 
allowed to exercise the jurisdiction of 
the existing High Courts, wmti] it was 
duly altered by appropriate Legislature, 
by virtue of Art. 225 of the Constitution 
which reads: 

"225. Subject to the provisions of this 
Constitution and to the provisions of any 
law of the appropriate Legislature raade 
by virtue of powers conferred up thal 
Legislature by this Constitution, the 
jurisdiction of, and the law administered 
in, any existing High Court, and the re- 
spective powers of the Judges thereof 
in relation to the administration of jus- 
tice in the Court, including any power 
to make rules of Court and to regulate 
the sittings of the Court and of members 
thereof sitting alone or in Division 
Courts shall be the same as immediately 
before the commencement of this Consti- 
tution. ` 

Provided that any restriction to 
which the exercise of original jurisdic- 
tion by any of the High Courts with re- 
spect to any matter concerning the reve- 
nue: or concerning any act ordered or 
done in the collection thereof was sub- 
ject immediately before the commence- 
ment of this Constitution shall no longer 
apply to the exercise of such ae 
diction”, 

988. Some of the High Courts came 
to be constituted or reconstituted after 
the commencement of the Constitution 
under different laws made by the Par- 
liament. An analysis of the various pro- 
visions of the Constitution and other 
laws having a bearing on the question 
shows that every High Court in India is 
an integra] part of a single Indian iudi- 
ciary and Judges who hold the posts of 
Judges of High Courts belong to a single 
family even though there may be a slight 
variation in two of the authorities who 
are required to be consulted at the time 
of the appointment, The provisions deal- 
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ing with the High Courts are found in | 
Chapter V in Part VI of the Constitution ` 
containing provisions governing the 
States and the salaries of the Judges of 
a High Court are paid out of the funds 
of the State or States over which it ex- 
ercises jurisdiction. Yet it is difficult to 
say that each High Court is independent 
of the other High Courts. A perusal of 
the other provisions in that Chapter 
shows that the State Legislatures and the 
State Governments have very little to do 
so far as the organization of the High 
Courts is concerned. Article 366 (14) of 
the Constitution states that a ‘High 
Court means any Court which is deemed 
for the purposes of this Constitution to 
be a High Court for any State and in- 
cludes (a) any Court in the territory 
of India constituted or recon- 
stituted under this Constitution 
as a High Court and (b) any other Court 
in the territory of India which may be 
declared by Parliament by law to be a 
High Court for all or any of the purposes 
of this Constitution’, 


989-990. Article 214 of the Constitu- 
tion as it was originally enacted read: 


"214. (1) There shal] be a High Court 
for each State, 


(2) For the purposes of this Constitu- 
tion the High Court exercising jurisdic- 
tion in relation to any Province imme- 
diately before the commencement of this 
Constitution shall be deemed to. be the 
High Court for the corresponding State. 


(3) The provisions of this Chapter shall! 
apply to every High Court referred to in, 
this article”, 


Clauses (2) and (3) of Art. 214 were 
omitted by the Constitution (Seventh 
Amendment) Act, 1956 and Art. 214 (1): 
was renumbered as Article 214, Clause (2) 
of Art. 214 contained the necessary: 
‘deeming’ provision under which the. 
High Courts exercising jurisdiction im 
any Province immediately prior to the 
commencement of the Constitution be- 
came High Courts under the Constitution 
as per definition contained in Art. 366 (14) 
of the Constitution. Cl (3) of Art. 214 
stated that Chapter V in Part VI of the 
Constitution did not apply to any parti- 
cular High Court but generally to all 
the High Courts thereby suggesting that 
this Chapter could have very well been 
included in a separate part of the Con- 
stitution. The legislative power to consti- 
tute a High Court is vested in the Pailia- 
ment by Entry 78 of List I of the Seventh 


v. a a bamme aa a 
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Schedule -fo the 
reads: 


Constitution which 


"78. Constitution and organisation (in- 
cluding vacations) of the High Courts 
except provisions as to officers and ser- 
vants of High Courts: persons entitled to 
practise before the High Courts”, 


991. It is today quite possible for the 
Parliament to pass a common High 
Courts Act governing all the High Courts 
in India replacing -the existing laws 
governing them. 


$92. -The appointment of a Judge of 
a High Court is made by the President 
in consultation with the Chief Justice of 
India, the Governor of the State cona 
cerned and in the case of appointment of 
a Judge other than the Chief Justice, 
the Chief Justice of the High Court, A 
Judge may by writing wmder his hand 
addresseg to the President resign his 
office, He is removable from office by the 
order of the President passed after an 
address by Parliament presented in the 
manner provided in Article 124 (4) of 
the Constitution for the removal of a 
Judge of the Supreme Court, Art, 222 of 
the Constitution states that the Presi- 
dent may after consultation with the 
Chief Justice of India transfer a Judge 
from one High Court to any other High 
Court without any kind of consultation 
with the Governors of the States con- 
cerned or the Chief Justices of those 
High Courts, Art, 224-A of the Constitu- 
tion inter alia provides that notwith- 
standing anything contained in Chap, V, 
in Part VI of the Constitution, the Chief 
Justice of a High Court for any State 
may at any time with the previous con- 
sent of the President request any person 
who has held the office of a Judge of that 
Court or any other High Court to sit and 
act asa Judge of the High Court for that 
State. Under para, 11 (b) (i) of the Second 
Schedule to the Constitution. the time 
spent by a Judge of any High Couri on 
duty as a Judge orin the performance of 
Such other functions (including func- 
tions connected with a different State) 
as he may at the request of the President 
undertake to discharge is treated as 
factual] service’. Under Art. 231 of the 
Constitution, Parliament may by law 
establish a common High Court for two 
or more States or for one or more States 
and a Union Territory, Art. 139A (2) of 
the Constitution empowers the Supreme 
Court to transfer: any case, appeal or 
other proceeding pending before a High 
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Court to any other High Court, By vir- 
tue of the proviso to cl. (1) of Art. 356 of 
the Constitution the - powers vested and 
exercisable by a High Court remain un- 
affected by any proclamation issued 
under Art, 356 (1) by the President in 
relation to a State over which the High 
Court iş exercising jurisdiction, These 
provisions - indicate that al] the High 
Courts organically form integral parts 
of a single system although their terri- 
torial jurisdictiong are defined. No High 
Court can claim any superiority over the 
other either on the basis of its situation 
or On the basis that it jis a suc- 
cessor to a High Court which was 
functioning in any Province immediate- 
ly before the commencement of the Con- 
stitution or on the basis of the extent of 
its territorial jurisdiction. All the High 
Courts have the same status under the 
Constitution: 
PART V 


$93. The scope of the power of the 
President to appoint Judges of the High 
Courts under Art. 217 (1) of the Consti- 
tution may be considered now, It may be 
appropriate to refer here to the position 
prevailing under the Government of 
India Act, 1935. Under Section 220 (2) 
of that Act every Judge of a High Court 
was to be appointed by His Majesty and 
he could hold office until he attained the 
age of sixty years. He was liable to be 
removed from his office by His. Majesty 
on the ground of misbehaviour or of in- 
firmity of mind or body if the Judicial 
Committee of the Privy Council on a ref- 
erence being made to them by His 
Majesty reported that he ought on any 
such ground to be removed, The appoint- 
ment of a Judge of a High Court wunder 
the Government of India Act, 1935 was 
thus a Crown appointment, The Gov- 
ernor-Genera] was, however, given the 
power under Section 222 of that Act to 
appoint additional] or acting Judges on 
behalf of the Crown for a temporary 
period. There was no requirement of any 
consultation with any specified judicial 
authority, When Section 220 of the Gov~ 
ernment of India Act, 1935 came up for 
discussion before the House of Commons 
in order to ascertain whether the ap- 
pointments of High Court Judges was 
subjected to political pressure or not, a 


question was raised in the following 


way:— 
“The Crown must, of course, hava 


nominations made to it, Wil] those nomi-. 
nations be made by the Ministers, or willl 


` 


A appointment 
Court; it was represented to a eae P 
A Committee as follows:— | 
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they be puttfórwWard by the .Goveznor 
acting. in his- discretion? ` .::. 


© = _ 


994. The ‘above. question was - replied’ 
by the Solicitor-General of. His Malte: S 


„<GOvernment : thus:— 
“I do. not think there is ‘anaE to 


fetter the Secretary of State in making’: 
Governor-Gereral, | 
thinks ~ 


inquiries from the 
the Governor or anybody he' 
proper, I think it is a “perfectly unfeiter- 


ed duty”, $ 

' (See Parliamentary Debates — Indian’ 
‘Affairs,. Commons, - 1934-35, | Voi. IT 
Col. 2685). 


In the Sie it is E A 
to assume that. there must have beea al- 
ways consultation with the. Chief.. Jus- 


tice of the High Court concerned or with. 
with. . 


~ whenever an appoint- .. 


some others. who, ‘were familiar 
judicial matters , 
ment of a J udge, to a Gii Court was 


‘made: . 
995. “Article 193 (1) of: the Draft Con- 


stitution stated - that every’ J udge of a: 


High Court. was to be appointed’ by. the 


President by a “warrant- under ‘hic’ hand: 
thė- 


and ‘seal ‘after.’ consultation with 
' Chief Justice of India, the Governor of 


the State and in the case of appointment. 


of a. Judge other-than the Chief Tustice, 


- the Chief Justice of the High .Coust of. 
that State. In the Memorandum contain- . 


ing the: _ views of the Judges of the 
Federal Court’and of the Chief J ustices 
representing al] the 
Courts prepared by the Conference of 
the Judges of the Federa] Court and the 
Chief Justices: of the: several High Czurts 
beld in March, 1948 on the question: of 
of Judges of -the 


/ “The Chief Justice should send his re- 


‘commendation in that behalf directiy to. 
consultation with’ 


' the President, After 
the Governor the President should. make 
_ the appointment with the concurrence of. 


the’ Chief Justice of India, This proce: 
a dure , would 


obviate: the need for. the 
the: Chief Justice. of the High Court dis- 


cussing the matter with the. Premier andi. | 
his ” 
ae "recommendations before them. It would’ 
“also ensure the’ recommendation of the’. 
w " Chief, Justice of the High’ Court “| being: . 
always’ placed, before. the appointing ’ guz s 


“Presidént: 2 the: Vatan “under.” “his hay 


his: Home. Minister and “justifying”. 


t thority.” ‘ namely... the’ 
; necessity ‘for. ‘obtaining ‘the’ poniitaen ice 
“1982, $. ee 1” 6-789. 


ce; “he ` 


r 
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' of.the :Ghief Justice of India would pro~; 
. vide: a .sdfeguard : against - 
„pasty. pressure at the highest leve] being 
- brought to bear. in the:matter.. 


Provincial digh- 


, High` 


à =u 
es oe 5% - 
. =f 
~ret masl, a) 
of ‘ 


S. C. 577. 


political; and 


It needs 
hardly .to: be -pointed out, in this connec- 
tion . that . under.. the . system of responsi- 


‘ble Government envisaged by the pro- 


“posed  , Constitution, . the President 
who- is .to make the appointment 
will be. the -. constitutional head 


of the executive guided by the advice of 
the Council. of Ministers who wil] of 
necessity be. drawn .from the political 
party.for the time being in power, and 
there may thus be some risk of political: 
and. party considerations. jnfluencing the 
appointment , of the highest judicial offi- 
cers in thë. country which, under the 
éxisting Constitution, has so far remain- 
ed ori thè whole free from such irflu- 
ences, the Governor-General] and the 
Governors not being elected nor owing 


their” appointment to political’ parties in 
. this country. It is therefore 
‘that Article 193 (1) maybe . worded in 


suggested 


the following or othey suitable manner: 

Every J ‘udge of the High Court shall 
be appointed” by, the President by a war- 
rant under his hand and seal on the re- 
commendation of. the Chief Justice of the 
High. Court after consujtation with the 
Governor of the State and with the con- 
cunrenee of’ the. ’ Chief “J ustice of India 
(émphasis added) l 

We. -do not. think it necessary to make 
any provision in the Constitution. tor the 
possibility of the Chief Justice of India 
refusing to concur in. an appointment 
proposed by -the President. Both are offi- 
cers of. the highest. responsibility and so 
far no: case. of such refusal has‘ arisen al- 


s though: ‘a. convention now: exists that such 


appointment : should- bé- made after refer- 


. Ying:cthe “matter ‘to’ thë- ‘Chief. Justice of 
India: arid ‘obtaining < his: - 
' per chanċe ‘such ià ‘situation were ever. to 
anise .įt :could- ‘of course:-be met by the 
, Presidènt.: making: a. . different- 
and: no: express" provision need, it seems 
to. uş; 


concurrence. -If 


prop-sal, 


be: made in. that- behalf”. 


“996. - Ultimately: - ‘Art. 217° (1) which -~ 
provided : för“ the- appointment - of High 
Court J udges . “Was enacted in the follow- 
ing | form: 


Cer a, 


ae 


om consultation with, ‘the . Chief Justice. of 


` 
faye Se Zi ii `a 


. 
. ` : 
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India, the Governor of the State and in 
the case of appointment of a Judge other 
than the Chief Justice, the Chief Justice 
of the High Court and ......csccccece’”™ 

$97. It may be noted that the three 
different words ‘recommendation’, ‘con- 
sultation’ and ‘concurrence’ used in the 
proposal of the Conference of the 
Federal Court Judges and Chief Justices 
of High Courts were not adopted by the 
Constituent Assembly but only the word 
‘consultation’ was used in respect of all 
the three functionaries referred tv in 
Art. 217 (1). 

998. In Biswanath Khemka v. King 
Emperor, 1945 FCR 99: (AIR 1945 FC 
67), the effect of S. 256 of the Govern- 
ment of India Act_ 1935 which provided 


that no recommendation should be made 


for the grant of magisteria] powers to, or 
the withdrawal of any magisterial powers 
from any person save after consultation 
with the District Magistrate of the Dis- 
trict in which he was working or with 
the Chief Presidency Magistrate, as the 
case might be, was considered by the 
Federal] Court. The Federal Court held 
that the procedure of consultation pre- 
scribed in that section was directory and 
not mandatory and non-compliance with 
that would not render an appointment: 
otherwise regularly and validly made 


ineffective or inoperative. The Court felt . 


that any other view would lead to gene- 
ral inconvenience and ‘injustice to per- 
sons who had no contro) ‘over those en- 
trusted with the duty of making. recom- 
mendations for the grant. of magisterial 
powers, It is noteworthy: that the above 
view was taken by the: Federa] Court 
notwithstanding the fact that the words 
in the section were very emphatic and of 
a prohibitory character. In State of Uttar 
Pradesh v. Manbodhan Lal Srivastava 
1958 SCR 533: (AIR 1957 SC 912) the 
provisions of Art. 320 (3) (c) of the Con- 
stitution were held by this Court to be 
directory and that they diq not confer. 
any right on a public servant. It was 
further held that the absence of consul- 
tation or any irregularity in consultation 
with the Public Service Commission by 
the Government before imposing a 
penalty on him at the end of a disciplin- 


ary enquiry and non-compliance with. 


Art. 320 (3) (c) did not vitiate any such 
punishment, particularly when due en- 


quiry had been held in accordance, with 


Art. 311 of the Constitution and no, de- 
fect in such enquiry had been pointed 
out, In reaching that conclusion, the 
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Court depended upon the statement in 
Crawford on ‘Statutory Construction’ 
which wag to the following effect; 


“The question as to whether a statute 


-İs mandatory or directory depends vpon - 


the intent of the legislature and not upon ` 


the language in which the intent is 
clothed. ‘The meaning and intention of 
the legislature must govern, and these 


are to be ascertained, not only from the 
phraseology of the provision, but also by 
considering its nature, its design, and the 
consequences which would follow from 
construing it the one way or the other...” 


939. The words prescribing the con- 
sultation machinery in Art. 217 (1) of the 
Constitution have to be -construed in the 
context of the broad purposes and the 
genera] scheme of that provision: its his- 
tory, its object, and the result which it 
seeks to achieve. Jt is equally necessary 
that the Court while construing a consti- 
tutional] provision should bear in mind 
that it is a part of the organic law of the 
country and not just an ordinary piece 
of legislation. A High Court is the 
highest judicia] authority in, State and is 
the court of the last resort for the majo- 
rity of cases. Along with the Supreme 


‘Court. at the apex, the High Courts have 


to play. the role of protectors of the 
rights and liberties of the people and 
should, therefore, be manned by inde- 
pendent and efficient Judges, Realising 
the importance of the High Court in a 
democratic country with a federal] form 
of Government, the Constitution states 
that the Judges should be appointed 
after following the consultative machin- 


? 


ery provided in Art. 217 (1). A citizen of — 


India who has for at least ten years held 
a judicial office in the territory of India 
is eligible to be appointed as a Judge of 
a High Court. A citizen of India who 
has for at least ten years been an advo- 
cate of a High Court or of two or more 
High Courts in succession is also quali- 
fied for appointment as a Judge of a 
High Court. Article 217 is designed to 
select the best, known for their high 
character and unquestionable integrity 
from among the large number of qualifi-~ 
ed persons. Consequently the appcint- 
ment of Judges of High Courts is nof 


made by.calling for applications or holds _ 


ing examinations because the really de- 
serving persons would not make applica- 
tions. The range of selection is, there- 
fore, practically limited by the personal 
or acquired knowledge of the Chief Jus- 


=< (2) Art. 
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tice of the High Court concerned 
about the advocates or Judicial Officers. 
In that process it may be that many de- 
serving advocates escape notice and 
consideration. An advocate. who is thus 
“eft out of consideration cannot make a 
— gmevance of it before a court of law and 
claim that his case should be considered 
for such appointment. The paramount 
public importance attached to the post 
prevents institution of such action by 4 
member of the Bar. From the nature of 
the provisions contained in Art, 217 (1) 
of the Constitution, it is also clear that 
any appointment made without follow- 
ing the procedure of consultation with 
the authorities mentioned therein, 
which appears to me to be mandatory, 
would not be a valid one. 

1090. It is, however, contended on 
' behalf of some of the petitioners and 
also on behalf of Shri S. N. Kumar 
“that on a true construction of Art, 217 
(1), the opinion expressed by the Chief 
Justice of India should be treated as 
final and binding on the President, 
having regard to the position of pri- 
macy assigned to the Chief Justice of 
India by the Constitution regarding 
matters connected with the Indian judi- 
ciary. It is also submitted that the 
Council of Ministers can have no voice 
in matters of appointment of Judges. 
Both these contentions are repudiated 
by the Central Government, 

1001. The question is whether Arti- 


cle 217 (1) treats the opinion of any of: 


the functionaries who have to be con- 
sulted thereunder and in particular of 
the Chief Justice of India as final and 
“binding on the President, The Consti- 
tution has used different words signify- 
ing varying degrees of compulsive or 
binding character of the opinion of one 
constitutiona] dignitary or authority on 
the other wherever there is need for 
two or more of them participating in 
any decision making process under the 
Constitution, They are, for example, 
‘shall act according to such Opinion’ 
(Art. 103 and Art, 192), ‘consent’ (Arti- 
cle 127 (1), Art, 128, Art, 224A and 
Art, 348 (2). ‘advice’ (Art. 74 and 
Art. 150), ‘eoncurrence’ (Art. 370 (1) 
(b) Gi). ‘approval’ (Art, 130, Art. 146 
229 (2)), ` ‘recommended by’ 
(Art, 233 (2)) and ‘after consultation 
with’ or ‘in consultation with’ or ‘be con- 
sulted’ (Art, 124 (2), Art. 127 (1), Art. 146 
(1), Art. 217 (1), Art. 217 (3). Art. 222, 
Art. 229, Art, 233 (1), Art, 320 (3), 
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Art. 341 (1), Art. 342 (1) and Art. 370 
(1) (b) ©). It is significant that the 
words ‘after consultation with’ in Arti- 
cle 150 were substituted by the words 
on the advice: of’ by the Constitution 
(Forty-fourth Amendment) Act, 1978 
since the Parliament wanted. as can be 
seen from the Notes on Clauses in the 
relevant Bill which later on became the 
Constitution (Forty~fourth Amendment) 
Act, the President to prescribe the form 
of the accounts of the Union and of 
the States with the concurrence of and 
not merely in consultation with the 
Comptroller and Auditor Genera} of 
India, 


1002. From’ the scheme of the con- 
titutional provisions, it appears that 
each of the three functionaries’ mention- 
ed in Art. 217 (1) of the Constitution 
who have to be consulted before a 
appointed 
has a distinct and separate role to play. 
The Chief Justice of the High Court is 
the most competent person to evaluate 
the merit and efficiency of a person re- 
commended for the judgeship. The 
Governor is the proper authority who 
through the executive agency available 
to him may be able to report about the 
locaj position of the person proposed, 
his character and integrity, his affilia- 
tions and the like, which have a consi- 
derable bearing on the work'ng of the 
person proposed for appointment as a 
Judge. The Chief Justice of India is 
brought into the picture to prevent any 
vagaries on the part of the Chief Jus- 
tice of the High Court who may be 
moved on occasions by petty considera- 
tions such as communalism and favouri- 
tism or who may even be capricious in 
proposing names of persons for | judge- 
ship, The Chief Justice of India will 
naturally be able ta assess the quali- 
ties of persons proposed having in view 
the standard of efficiency of Judges in 
all the High Courts in India and also to 
prevent unsatisfactory appointment be- 
ing made on the basis of faulty recom- 
mendations made by the Chief Justices 
of High Courts, The position of the 
Chief Justice of India under Art. 217 
(1) however is not that of an appellate 
authority or that of the highest ad- 
ministrative authority having the power 
to overrule the opinion of any other 
authority, From the specific roles at- 
tributed to each of them as explained 
above, which may to some extent be 
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‘overlapping also, it cannot be said that 
the Chief Justice of India has ‘been 
given any position of primacy amongst 
the three persons who have to be con- 
sulted under Article 217 (1) of the 
Constitution. There are no express words 
conveying that meaning. The President 
has to take into consideration the opin- 
ions of all of them and he should not 
accept the opinion of any of them only 
On the sole principle of primacy. He 
has to take a decision on the question 
of appointment of Judges of the High 
Courts on the basis of all relevant 
materials before him. 


1003. Art. 217 (1) confers the power 
of appointment on the President, who 
ordinarily has to act on the advice of 
the Council of Ministers under Art. 74 
(1) of the Constitution, Now we have 
to examine whether there is any com- 
pelling reason to hold that the Council 
of Ministers would have no voice im 
the matter of appointment of a High 
Court Judge and the opinion of the 
Chief Justice of India would be bind- 
ing on the President, It is necessary to 
refer here to certain articles of the 
Constitution. Art. 74 (1) provides that 
there shall be a Counci] of Ministers 
with the Prime Minister at the head to 
aid and advice the President, who shall 
in the exercise of his functions, act in 
accordance with such advice. The pro- 
viso to that clause provides that the 
President may require the Council of 
Ministers to reconsider such advice 
either generally or otherwise, and the 
President shall act in accordance with 
the advice tendered after such recon- 
sideration, Jt is thus clear that the only 
means of counteracting any advice ten- 
dered to him by his Council of Minis- 
ters available fo the President where 
he feels that the advice should not be 
Straightway acted upon is to remit it 
to the Council: of Ministers for reconsi- 
deration, If after such reconsideration 
the Council of Ministers tenders its ad- 
vice the President has to act in accord- 
ance with such advice, The advice thus 
tendered is binding on the Pre- 
sident.. A comparison of Arti- 
cle 74 (1) with Art, 163 (1) which also 
requires a Governor to act on the ad- 
vice .of his Council of Ministers shows 
that the-Governor may in certain mat- 
ters which are within his discretionary 
power act independently of his Coun- 
ci] of Ministers, . There is no such ex- 
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ception expressly made in Art. 74 (1) 
specifically excluding any matter from 
its scope, Art, 103 of the Constitution 
is another provision which has to be 
noticed here. It confers power on the 
President to decide the question whe-- 
ther a Member of Parliament has in- 
curred any disqualification mentioned 
in Art. 102 (1) of the Constitution, It 
reads :— 

"103. (1) If any question arises as to 
whether a member of either House of 
Parliament has become subject to any 
of the  disqualifications mentioned in 
clause (1) of Art, 102, the question 
shall be referred for the decision of the 
President and his decision shall be final. 


(2) Before giving any decision on any 
Such question, the President shal] ob- 
tain the opinion of the Election Com- 
mission and shal] act according to such 
Opinion,” . h 


1004. Cl. (2) of Art. 103 lays down 
the only method in accordance with 
which the President can decide a ques- 
tion arising under clause (1) thereof. It 
requires him to refer the said question 
to the Election Commission for its opin- 
jon and to decide the question accord- 
ing to its opinion. Art, 74 (1) therefore 
is excluded from operation by neces- 
Sary implication, A question of similar. 
nature arising in respect of a member 
of the State Legislature has to be de- 
cided under Art. 192 by the -Governor 
eoncerned in accordance with the opin- 
ion of the Election Commission, Arti- 
cle 163 (1) therefore becomes inapplic- 
able by necessary intendment to such 
a case, It is thus seen that wherever 
the opinion of another authority alone 
is binding on the President or a Gov- 
ernor, as the case may be, the Constitu- 
tion uses appropriate words conveying 
such meaning, 


1005. Under Art. 217 (3) of the Con- 
stitution which provides for the deter- 
mination of the age of a Judge of a 
High Court, the President has to de- 
cide the age of a High Court Judge 
after consultation with the Chief Jus- 
tice of India and this Court has obser- 
ved in Union of India v, Jyoti Prakash 
Mitter (1971) 3 SCR 483: (AIR 1971 SC 
1093) that the President cannot in de- 
éiding the case under Art, 217 (8) act 
on the advice of his Ministers, Here 
again Art. 74 (1) of the Constitution 
gets excluded by: necessary: implication, 


$, 
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But that case stands on- an entirely dif- 
ferent footing.. The function of the Pre- 
sident under Art, 217 (3) is a judicial 
function and that makes all the differ- 
ence, This Court observed in the said 
case at pages 504-505 (of SCR): (at 
pp. 1105, 1106) thus:— 


‘It is necessary to observe that the 
President in whose name all executive 
functions of the Union are performed 
is by Art. 217 (3) invested with judicial 
power of great significance which has 
bearing on the independence of the 
Judges of the higher Courts, The Pre- 
sident is by Art. 74 of the Constitution 
the constitutional head who acts on the 
advice of the Council of Ministers in 
the exercise of his functions. Having 
regard to the very grave consequences 
resulting from even the initiation of an 


‘enquiry relating to the age of a Judge, 
~our Constitution 


makers have thought 
it, necessary to invest the power in. the 
President, In the exercise of this power 
if democratic institutions are to take 
root in our country, even the slightest 
Suspicion of appearance of misuse of 
that power should be avoided, Other- 
wise independence of the judiciary is 
likely to be gravely imperilled. We re- 
commend that even in the matter of 
serving . notice and asking for represen- 
tation from Judge of the .. High Court 
where a question as to his age is raised, 
the President’s Secretariat should ordi- 
narily be the channel, that the Presi- 
dent should have consultation with the 
Chief Justice of India as required by 
the Constitution and that. there must 
be no interposition.of any other body 
or authority, in the consultation be- 
tween the President and the Chief Jus- 
tice of India, Again we are of the view 
that normally an opportunity for an 
Oral hearing-should be given to the 
Judge whose age is in question, and the 
question should be decided by the Pre- 
sident on consideration of such mate- 
rials as may be placed by the Judge 
concerned and the evidence against him 
after the same is disclosed to him. The 
President acting under Art, 217 (3) per- 
forms a judicial function of grave im- 
portance under the scheme of our Con- 
stitution, He cannot act on the advice 
of his Ministers, Notwithstanding the 
declared finality of the order:of -the 
President the Court has jurisdiction in 
appropriate cases to set aside the order, 
if it. appears that it was passed..on .col- 
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lateral considerations or the rules of 
natura] justice were not observed, or 
that the President’s judgment was col- 
oured by the advice or representation 
made by the executive or it was found- 
ed on no evidence. But this Court will 
not sit in -appea] over the judgment of 
the President, nor wil] the Courts de- 
termine the weight which should be 
attached to the evidence, Appreciation 
of evidence is entirely left to the Pre- 
sident and it is not for the Courts to 
hold that on the evidence placed before 
the President on which the conclusion 
is founded, if they were called upon to 
decide the case they would have reach- 
ed some other conclusion.” 


1006. The power of appointment of 
of a Judge of a High Court is an ex- 
ecutive power and the analogy of Arti- 
cle 217 (3) is, therefore, inappropriate. 


1007. The power of the Governor 
with regard to matters connected with 
appointment or dismissal of judicia] of- 
ficers was construed by this Court giv- 
ing the final voice regarding such ap- 
pointment or dismissal only to the 
Governor under Art, 233 of the Consti- 
tution notwithstanding the vesting of 
contro] over the subordinate judiciary 
in the High Court under Art, 235 
in the case of the State of 
West Bengal v. Nripendra Nath Bagchi. 
(1966) 1 SCR 771 at pp. 789. 790: (AIR 
1966 SC 447 at pp. 454, 455). In that 
case Hidayatullah, J. (as he then 
was) reconciled and interpreted Arti- 
cle 233, Art, 234, Art, 235 and Art. 311 
thus :— 


“That the Governor appoints District 
Judges and the Governor alone can 
dismiss or remove them goes without 
Saying, That does not impinge upon the 
control of the High Court. It only 
means that the High Court cannot ap- 
point or dismiss or remove District 
Judges, In the same way the High 
Court cannot use the special jurisdic- 
tion -conferred by the two provisos. The 
High Court cannot: decide that it is not 
reasonably practicable to give a Dis- 
trict Judge an - opportunity of showing 
cause: or that- in the interest of the se- 
curity-of the State it is not expedient 
to give such an opportunity. This the 
Governor alone can decide. That cer- 
tain powers are to be exercised by the 
Governor. and not by the High Court 
does: not necessarily take away other 
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powers from the High Courts. The pro- 
visos can be given their full effect with- 
out giving rise to other implications. 
It is obvious that if a case arose for 
the exercise of the special powers un- 
der the two provisos, the High Court 
must Jeave the matter to the Governor. 
In this connection we may. incidentally 


add that we have no doubt that in 
exercising these special powers in re- 
lation to inquiries against District 


Judges, the Governor will always have 
regard to the opinion of the High Court 
in the matter, This will be so whoever 
be the inquiring authority in the State. 
But this does not lead to the further 
conclusion that the High Court must 
not hold the enquiry any more than 
that the Governor .should personally 
hold the enquiry, 


There is, therefore, nothing in Arti- 
cle 311 which compels the conclusion 
that the High Court is ousted of the 
jurisdiction to hold the enquiry if Arti- 
cle 235 vested such a power in it. In 
our judgment, the contro] which is 
vested in the High Court is a complete 
control subject only to the power of 
the Governor in the matter of appoint- 
ment (including dismissal] and removal) 
and posting and promotion of District 
Judges, Within the exercise of the con- 
tro] vested in the High Court, the High 
Court can hold enquiries, impose pun- 
ishments other than dismissal or remo- 
val, subj ect however to the conditions 
of service, to a right of appeal if grant- 
ed by the conditions of service, and to 
the giving of an opportunity of show- 
ing cause as required by cl. (2) of 
Art, 311 unless such opportunity is dis- 
pensed with by the Governor acting 
under the provisos (b) and (c) to: that 
Clause. The High Court alone could 
have held the enquiry in, this case, To 
hold otherwise will be to reverse the 
policy which has moved- ibaa aca 

in this direction. 3 


1008. ‘Again in ne ee 
Prasad v. Patna High Court, (1970) | 2 
SCR 666: (AIR 1970 SC 370) the power 
of appointment. of District Judges exer- 
cisable by the Governor in consultation 
- with the High Court arose for conside- 
ration, This Court recognised in that 
case that the power to appoint District 
Judges was vested with Governor but 
that such power could be exercised only 
after a full and effective consultation 
with the High Court, It held that if the 
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process of consultation was defective 
the appointment would become invalid. 
The Court did not, however, go to the 
extent of saying that any opinion ex- 
pressed by the High Court was binding 
on the Governor, ° 


1009. In Samsher Singh v. State of 


Punjab (1975) 1 SCR 814: (AIR 
1974 SC 2192) which jis a judg- 
ment of a Bench of seven learned 


Judges of this Court, Chief Justice Ray 
Observed at page 843 (of SCR): (at 
p. 2209 of ATR) thus :— 


“For the foregoing reasons we hold 
that the President as well as the Gover- 
nor acts on the aid and advice of the 
Council of Ministers in executive action 
and is not required by the Constitution- 
to act personally without the aid and 
advice of the Counci] of Ministers or 
against the aid and advice of the Coun- 
cil of Ministers) Where the Governor 
has any discretion, the Governor acts 
on his own judgment. The Governor 
exercises his discretion in harmony 
with his Council of Ministers, The ap- 
pointment as well as removal of the 
members of the Subordinate Judicial 
Service is an executive’ action of the 
Governor to be exercised on the aid 
and advice of the Council of Ministers 
in accordance with the provisions of 
the Constitution, Appointments and're- 
movals of persons are made by the 
President and the Governor as the con- 
stitutional head of the executive on the 
aid and advice of the Council of Minis- 
ters, That is why any action by any 
servant of the Union or the State in 
regard to appointment dismissal is 
brought against the Union or the State 


and not against the Presidènt or the 
Governor.” ' a 
1010. In the . same case Krishna 


Tyer, J. with whom Bhagwati, J. agreed 
in his concurring judgment. has sum- 
med up the true lega] position under 
Art, 74 and Art. 163 of the Constitution 
at page 875 (of SCR): (at p. 2230 of 
AIR) thus :— 


‘we declare «the TEA of this branch 
of our Constitution to be that the Pre- 
sident and Governor, custodians of all 
executive and other powers under 
various Articles, shall, by virtue of 
these ` provisions, exercise their formal 
constitutional powers only upon and in 
accordance with the advice of their 
Ministers save in a few well known 


` deration that he 


“which entrusts the 


- limitations and they 


. pitfalls of 
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exceptional situations. Without being 
dogmatie or exhaustive, these situations 
relate to (a) the choice of Prime Min- 
ister (Chief Minister), restricted though 
this choice is by the paramount consi- 
should - command a 
majority in the House: (b) the dismis- 
sal of a Government which has lost its 
majority in the House but refuses to 
quit office: (c) the dissolution of the 
House where an appeal to the country 
is necessitous, although in this area the 
Head of State should avoid getting in- 
volved in politics and must be advised 
by his Prime Minister (Chief Minister) 
who will eventually take the responsibi- 
lity for the step.” 

1011. The above decision was deli- 
vered by this Court after a careful 
consideration of al] aspects of constitu- 
tional law bearing on the point in the 
light of Art, 234 of the Constitution 


ment of persons other than District 
Judges to the Judicial Service of a 
State to the Governor. In principle an 
appointment under Art. 217 (1) cannot 
be different from an appointment under 
Art, 234. 

1012. The binding nature of an opin- 
ion expressed by an authority who has 


-to be consulted before making an ap- 


pointment of a Judge was disposed of 
by Chandrachud, C. J. in Re. The Spe- 
cial Courts Bill. 1978 (1979) 2 SCR 476 
at page 550: (AIR 1979 SC 478 at p. 517) 
with the following words — “...... the 
process of consultation has its own 
are quite well- 
known, The obligation to consult may 


` not necessarily act as a check on . an 


executive ......006 2 Later on the learn- 
ed Chief Justice again observed at 
pages 550-551 (of SCR): (at p. 518 of 
AIR) :— >: 
“Yet another infirmity from which 
the procedure prescribed by the Bill 
suffers is that the only obligation which 
cl, 7 imposes on the Central Govern- 
ment while nominating a person to pre- 
side over the Special Court is to con- 
sult the Chief Justice of India, This is 
not a proper. place and it is to some 
extent embarrassing to dwell upon the 
the consultative process 
though, by hearsay, one may say that 
as a matter of convention, it is in the 
rarest of rare cases that the advice 
tendered by the Chief Justice of India 
is not accepted by the Government, But 
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the' right of an accused to life and 
liberty cannot be made to depend upon 
pious expressions of hope howsoever past 
experience may justify them, The as- 
surance that conventions are seldom 
broken is a poor consolation to an accu- 
sed whose life and honour are at stake. 
Indeed: one must look at the matter 
not so much' from the point of view of 
the Chief Justice of India, nor indeed 
from the point of view of the Govern- 
ment, as from the point of view of the 
accused and the expectations and sen- 
sitivities of the society.” 


1013. The substance of these obser- 
vations is that the opinion expressed by 
the Chief Justice of India who has to 
be consulted before hand would not be 
binding as such on the executive. That 
was the reason for insisting upon in 
that case that the Government should 
appoint a Judge of the Special Court 
with the concurrence of the Chief Jus- 
tice of India as otherwise there would 
have been no need. for such insistence. 

1014. The thesis that the Constitu- 
tion prohibits the participation of the 
Executive in the appointment of Judges 
Of superior courts and that the opinion 
of the Chief Justice of India alone 
should be binding on the President in 
such matters totally fails when we con- 
Sider the question of appointment of 
the Chief Justice of India. Art. 124 (2) 
of the Constitution provides that every 
Judge of the Supreme Court shal] be 
appointed by the President by warrant 
under his hand and sea] after consulta- 
tion with such of the Judges of the 
Supreme Court and ofthe High Courts 
in the States as the President may 
deem necessary for the purpose and 
that in the case of appointment of a 
Judge other than the Chief Justice, 
the Chief Justice of India shal] always 
be consulted, From ihe above clause of 
Art. 124, it is obvious that when the 
appointment is to the post of the Chief 
Justice of India, it is not obligatory on 
the part of the President to consult any 
specified functionary. But he has to 
consult such of the Judges of the Sup- 
reme Court each one. of whom may 
himself be an aspirant to the post and 
Such other Judges of the High Courts 
he may consider necessary, In this 
situation, it is quite evident that the 
Opinion of any one of the Judges who 
may: be consulted cannot be treated as 
binding on the President, The power 


~. the upper. ‘chamber :of the . 
Choice ‘by’ the legislature “was- a favou--:: 
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- of appointment rests. with the President 
who has no doubt to take the decision 
on the advice given by the Council of 
Ministers after making the necessary 
consultation, When the ‘primacy of judi- 
cial opinion’ doctrine thus fails in the 
ease of the appointment of the: Chief 
Justice of India, it would not be ap- 
propriate to hold that it prevails in the 
case of appointments of other Judges 
of the Supreme Court and the Judges 
of the High Courts, 


1015. Under Art, 217 (1) of the 
Constitution the President should, 
therefore, while making an appointment 
of.a High Court Judge act on the ad- 
vice of his Council of Ministers having 
due regard: to the opinions expressed 
by the functionaries -mentioned there- 
in after a full and effective. consulta- 
tion, There is no scope for holding that 
either the Council of Ministers cannot 
advice the President on this matter or 
that the opinion of the Chief Justice of 
India is binding on the President al- 
though such opinion should be given 
[due respect and regard. . 

1016. As a part of this very .conten- 
tion it is urged that the Executive 
should have.no voice at all in the mat- 
ter of appointment of. Judges of the 
superior courts.in India as the. inde- 


pendence of the judiciary which- is. a. 


basic feature of the Constitution would 
be in serious jeopardy if the ‘executive 
can interfere with the process of their 
appointment, It is difficult to hold that 
merely because the power of appoint- 
ment is with the executive, the inde- 
pendence of the judiciary would be- 
come impaired; The ‘true principle is 
that after ‘such appointment the ` execu- 
tive should have no scope to interfere 
with the work of a J udge, 


41017. In this. connection out. of curi- 
osity I have looked into .some of the 
books dealing | with the . modes. of ap- 
. pointment of Judges in, “other countries. 


The methods by which ‘Judges are cho-.- 
countries of the. 
-. world may: be. broadly classified -accord- 
into’ three - 


sen in the different ` 


ing to Prof. J. W. Garner 
types — (1) election by the legislature, 
- (2) election. by. the people - 
appointment by the ' executive 
absolutely.or from. a list - of ‘nom! nees, 
` _ presented - by the . courts or’-with: the 
~- -eoncurrence of. an’ executive -counci] or- 
legislature. 
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and ( 3) * 
éither - 


rite method of selection. in the Ameri- 
can States for sometime but this sys- 
tem has. been abandoned in ali. the 
States except Rhode Island, Vermont, 
South Carolina and Virginia, In’ Swit- 
zerland the J udges ` of the federa] tri- 
bunal are chosen by the legislative 
assembly of the federation, Election of 
Judges by the people was first’ intro- 
duced in France in 1790. With the ad- 
vent of Napolean this system was 
abolished.as it had become discredited by 
them. In thirty eight of the Scates in 
the U..S. A, the method of popular 


election of Judges is the rule. In near- 


ly all countries other than the United 
States of America, the Judges are ap- 
pointed ‘by the executive. and even in 
the- United States it is the method fol- 
lowed for the appointment of federal 
Judges and in six States for appoint- 
ment of State Judges, In Belgium the 
Judges of the Court of 
appointed from two 
each containing twice as many names 
as there -are vacancies to be. filled.. one 
presented by ‘the Court. itself and:.an- 
other. by the Senate, In: France it is the 
custom when a vacancy occurs on the 
Bench it is for the.. President of the 
Court and the State’s Attorney to pro- 
pose the. names. of. several persons: to the 
Minister of Justice -for his. considera- 
tion. Generally he appoints one of. the 
persons So recommended but sometimes 
for political reasons ,he prefers to’ fol- 
low the recommendations of a deputy, 
who may be an influential member of 
the Minister's, party... 


‘1018. In’ England: the nomats 
to all vacancies: among the’ ‘superior 
Judges are made ` either. by .the Prime 
Minister or by the Lord Chancellor. 
‘The’ Prime Minister nominates. the: Law 
Lords, the Lords Justices of. Appeal, the 
Master. of the 
Rolis and the President of the Probate 
Divorce - and Admiralty, - Division,- It is 
commonly’ assumed that the Prime Min- 


- ister is. guided by the Lord Char cellor. 
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Cassation are- 
lists of nominees | 


ad 


often called . puisne J udges are: nomina- - 


ted .by. the Lord. Chancellor, The Lord 
Chancellor is responsible for the lesser’ 
judicial . 


appointments.” -(See B. M. 


Jackson, 


'.1019: In. his. letter 


ef the California- Bar, Lord J owitt who,- 


‘The Machinery of. Justice` in | 
: Baitang 1960. Edition: p. 232). - ei 


written * oy the F 
: ena Of 1951-of Morse Erskine,. a:member, « 


# 


` which “politics” 


-member of one of the 


1982 
was the Lord Chancellor in the- Labour 


Government tu October 1951, however, 
stated :— - 


“I think. that I can, fairly say that 
we have established a tradition in 
and “influence” {in 
the appointment of judges) are now 
completely disregarded, The Lord 
Chancellor selects the man whom he 
believes to be the best able to fill the 
position, In my own case I had an un- 
usually large number of appointments, 
and I can only recall] appointing two 
men who were members of -my own 
party, —_ 


. You must remember these facts which 
help in establishing the -‘tradition. The 
Inns of Courts are completely inde- 
pendent of any governmental control. 
The Lord Chancellor has always been 
a barrister, and must therefore be a 
Inns. He is in 
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élose touch with all that goes ‘on in his. 


‘Inn: of Court. How should I have felt if 


I had made a lot of unworthy appoint- 
ments, when: I noticed the cold looks 
that I should have received. when next 
I went to. lunch at the Inn. - ~ 


- Secondly, in practice, the Lord Chah- 
cellor would always consult. with the 
Head. of the Division to, which he was 
called upon to appoint a Judge, If I 
had to appoint a Judge to the Queen’s 
Bench Division, I should, in practice, 
always consult with the Chief Justice; 
if to the. diverse Division, with the 
President, if to the Chancery Division, 
with the senior judge. In all: my many 
appointments, I- never. in fact made one 


‘without the. approbation of such a per- 


son, When it came to the Court of Ap- 
peal, I should consult the Master of, the 
Rolls as.-to -who. was. the: most suitable 


(See ‘The Life of the. Law Ed. by John 


C Honnold. (1964) p: `270)}. 


a pointments. `- 


` qualified . for that -` 
"i practice” at ‘the Bar. “He ‘knows+by:' ex- 
B ns perience .ds‘an: advocate: ‘the 
-| \ "“deprée of “the: knowledge mand kindi: of. 


1020. ` Sir Albert Nå apier’,” is per- 
manent secretary of. the ‘@ffice òf- Lord 
Chancellor in a ` paper ` prepared’: in 


. about the year 1963 said. diuc the same 


thing . as Lord Jowitt as follows :— 

: “The .Lord °` GHancellor is -the ‘most 
appropriate .Minister .to advite on ap- 
and - ‘promotions ‘for. see 


very reason’. that he is a-J udge _and: 


inature “and 


Seer aes -py `- atsl 
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character: and temperament which. go 
to make the best judges, When he sits 
he hears ` eminent _ Barristers arguing 
before him, He is in. almost daily touch 
as a Law. Lord and.a Bencher of his 
Inn, with the Lords of Appeal and other 
Judges and.members of the Bar. The 
Bench of an Inn is a society where 
all are equal, and talk is free. and so 
far as precedence is necessary, it goes 
by date of election and not by rank. 
In such a Society a bad appointment 
could not escape criticism, and if it were 
ever suggested to a Lord Chancellor 
that he should appoint or promote the 
wrong man for the wrong motive, he 
would know not only -where ‘his duty 
lay but that if he were to accede he 
would lose the respect ‘of the whole 
profession,” (See ‘The Life of the Law’ 
Ed, by John Honnold’ (1964) p. 270) . 

1021. The foregoing gives a fairly 
reliable picture of the ‘English system 
of appointments of Judges, It. is thus 
seen that in England the Judges are 
appointed by the Executive, ‘Neverthe- 
jess, the judiciary is substantially in- 
sulated by virtue of rules of strict law, 


constitutional conventions,- political 
practice and professiona] tradition 
from politica] ‘influence,’ (Vide 
Halsbury’s | Laws of England, Fourth 


Edition, Vol, 1 para 5). 


1022. In Australia | the Justices of 
the High Court and of the other courts 
created by the Parliament are appoint- 
ed by the Governor-General in Council 
(See Sec. 72 (1) of the Commonweaith 
of Australia Constitution Act, 1900). 
The appointment of federal Judges is a 
cabinet matter which is formally rati- 
fied by the Executive Council, It is 
stated that the practice is that the At- 
torney-General would . recommend to 
Cabinet persons for appointment though 
it is the Cabinet which will make the 


fina] decision. ` 


~ 1023. In Canada J diges of superior 
courts are appointed: by the Governor- 
General,’ (Vide Section 96 of the Bri- 


tish North “America Act. .1867). 


: 1024. In ‘Japan, ‘the Emperor ap- 


points the Chief Judge_of. the Supreme . 
' Court. as designated by the Cabinet and 


Judges, other than the- Chief. Justice, are 


‘appointed. by the Cabinet, _ 
$`’ 1025. -In India. we. have.adopted the 
--procedure:: 
-the .Gonstitution- for the. appointmént of 
: Judges: of -the ‘High Gourts, 


-contained-.in’ Art. 217 -(1) of- 


We do not 
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find anything intrinsically wrong in 
this method, The -process of consulta- 
tion prescribed by Art, 217 (1) acts as 
a sufficient safeguard . against the ap- 
- pointment of undesirable persons as 
Judges of the High Courts, Our exper- 
ience has been that’ the independence 
of the judiciary has not in any way 
been impaired by reason of the Presi- 


dent appointing Judges on the advice _ 


of his Council of Ministers after follow- 
ing the process of consultation prescri- 
bed in Art. 217 (1). This method ap- 
pears to have been adopted so that the 
appointments of Judges may have ul- 
timately the sanction of the people 
whom the Council of Ministers repre~ 
sent in a parliamentary form of Gov- 
ernment, In that way only the Judges 
may be called people’s Judges. If the 
appointments of Judges are to be made 
on the basis of the recommendations 
of Judges only then they will be Jud- 
ges’ Judges and such appointments may 
not fit into the scheme of popular de- 
mocracy. 

1026. As a corollary to the above 
contention, it is urged -that an advo- 
cate or a member of the subordinate 
judiciary who is recommended by the 
Chief Justice of a High Court acquires 
a right to be appointed if his name is 
approved by the Chief Justice of India 
also and one of the learned counsel 
appearing in these cases said that such 
a person would be entitled to request 
the Court to issue a writ-of mandamus 
compelling the President to appoint him 
as a Judge of the High Court. The 
soundness of this argument depends 
upon the process of appointment itself. 
Article 217 of the Constitution does not 
say in terms that the proposal for ap- 
pointment of a person as a Judge 
should be initiated by the Chief Justice 
of the High Court. Let us assume for 
purposes of argument that’ he may in- 
itiate the proposal recommending the 
name of a person who according to him 
is qualified for the post, The Governor 
may or may. not agree with the propo- 
sal, The Chief Justice of India may or 
may not agree with the proposal, Ulti- 
mately the appointing authority has to 
take a decision on the question, Under 
the scheme of Art, 217 the power to 
appoint a Judge of a High Court ‘is 
vested in the President, While he is 
bound to consult the authorities men- 
tioned therein and take into considera- 
tion their opinions, he is not bound by 
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their opinions, Ordinarily one does nof 
expect the President to make an ap~ 
pointment by ignoring all the adverse 
opinions expressed by the functionaries 
mentioned in Art. 217. If there are 
conflicting opinions the President has? 
to weigh them after giving due con- 
sideration to each of them and take a 
decision on the question. In any event 
it is difficult to hold that an edvocate 
Or a member of the Subordinate Judi- 
ciary whose name is approved by the 
Chief Justice of a High Court and the 
Chief Justice of Indiq gets a vested 
right to be appointed as a Judge of a 
High Court, In fact he has no justici- 
able right at all. If for any resson he 
is not appointed he cannot move the 
Court to appoint him as a Judge of the 
The position of an addi- 
tional Judge who js currently holding 
office and who is not- reappointed 
stands on a slightly different footing > 
and his case will be considered at the 
appropriate place. 
PART VI 

1027. The evolution of the system 
of appointing additional Judges in the 
High Courts for such period not ex- 
ceeding two years as the President may 
specify needs to be éxamined now. 
Appointment of a Judge who is a mem- 
ber of the superior judiciary for such 
Short period appears to be peculiar to 
our country, Such practice is not pre- 
vailing in the United Kingdom, Even 
in India we do not have Judges either 
in the Subordinate Judiciary or in the 
Supreme Court whose tenure is so 
short, We may have additional courts 
in the Subordinate Judiciary but they 
are manned by Judges belonging to 
regular judicial] cadre, whose tenure is 
the same as the tenure of others in the 
cadre, 


1028. Under Sec. 4 of the High 
Courts Act or the Charter Act, 1861 
(24 & 25 Vict. ec 104) it was provided 
that ali the Judges of the High Courts 
established under that Act held their 
offices during Her ` Majesty’s pleasure 
provided that it was lawful for any 
Judge of a High Court to resign- such 
office of Judge, Section 7 of that Act, 
however, provided that upon the hap- 
pening of a vacancy in the office of 
Chief Justice and during any absence 
of a Chief Justice, the Governor-Gene- 
ral in Council or Governor jin Council 


as the case might be could appoint one 


2, 


. sub-section 


1982 


of the Judges of the High Court con- 
cerned to perform the duties of Chief 
Justice of that Court until some person 
Was appointed to the office of the 
Chief Justice (this provision corres- 
ponds to Art. 223 of the Constitution). 
It also provided that upon the happen- 
ing of a vacancy in the office of any 
other Judge of a High Court and dur- 
ing any absence of any such Judge or 
on the appointment of any such Judge 
to act as Chief Justice it was lawful to 
the Governor-General in Council or 
Governor in Council as the case might 
be to appoint a person with such qua- 
lifications as were required in persons 
to be appointed to the High Court to 
act as Judge of that Court and the per- 
son so appointed was authorised to sit 
and to perform the duties of a Judge 
of that Court until some person was 
appointed to the office of the Judge of 
that Court and had entered on the dis- 
charge of the duties of such office or 
until] the absent Judge had returned 
from such absence or until the Gover- 
nor-General in Council or Governor in 
Council as aforesaid saw cause to can- 
cel the appointment of such acting 
Judge, (This provision corresponds to 
Art, 224 (2) of the Constitution, It may 
be noted that the President cannot can- 
cel the appointment of an acting J udge 
under Art, 224 (2)). l 


1029. In the High Courts Act or the 
Charter Act, 1861, there was no provi- 
sion for appointment of an addi- 
tional Judge of a High Court with a 
restricted tenure as it is in ar 224 (1) 
of the Constitution. 


1030. Section 105 of the Government 
of India Act, 1915 contained almost the 
same provisions which were found in 
Sec, 7 of the High Courts Act or the 
Charter Act. 1861 providing ‘for’ the 
appointment of acting Chief Justice and 
acting Judges. But Sec. 101 of the 
1915 Act however made provision for 


the appointment of additional Judges. 
Sub-see, (2) of Sec. 101 stated that 
each High Court should consist of a 


Chief Justice and‘'as many other Jud- 
ges as His Majesty might think to ap- 
point, Clause (i) of the proviso to that 
authorised the Governor- 
General-in-Council to appoint persons 
to act as Additional Judges for such 
period not exceeding two years. Such 
provision for the appointment of addi- 
tional] Judges of High. Courts appears 
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to have been made by this Act for the 
first time, 

_ 1031. Section 220 of the Government 
of India Act. 1935 as it was originally 
enacted provided that every High 
Court was to consist of a Chief Justice 
and such other Judges as His Majesty 
might from time to time consider it 
necessary to appoint, It further provid- 
ed that the Judges'so appointed to- 
gether with any additional Judges ap- 
pointed by the Governor-General in 
accordance with law could at no time 
exceed in number such maximum num- 
ber as His Majesty in Council] might 
fix in relation to the High Court con- 
cerned, Under the Government of 
India Act, 1935, every Judge of a High 
Court held his office until he attained 
the age of sixty years provided that he 
would cease to be a Judge of the High 
Court if any of the events mentioned 
in the proviso to Sec, 220 (2) happened 
earlier, Sec, 220 of the Government of 
India Act, 1935 underwent subsequent- 
ly slight modifications which are of no 
materiality for the present purpose. 
Sec, 222 of the Government of India 
Act, 1935 which provided for the ap- 
pointment of temporary and additional 
Judges of a High Court read immediate- 
ly prior to the commencement of the 
Constitution as follows : 


"222. (1) If the office of Chief Justice 
of a High Court becomes vacant, or if 
any such Chief Justice is by reason of 
absence, or for any other reason, unable 
to perform the duties of his office, 
those duties shall, unti] some person 
appointed by His Majesty to the vacant 
office has entered on the duties thereof. 
or until the Chief Justice has resumed 
his duties, as the case may be. be per- 
formed by such one of the other Judges 
of the court as the Governor-General 
may in his discretion think fit to appoint 
for the purpose, 

(2) If the office of any other judge 
of a High Court becomes vacant, or if 
any such judge is appointed.to Act tem- 
porarily as a Chief Justice, or is by 
reason of absence, or for any other 
reason, unable to perform the duties of 
his office, the Governer-General may in 
his discretion appoint a person duly 
qualified for appointment as a judge to 


act as a judge of that Court, and the 
person so appointed shall, unless the 
Governor-General] in hès discretion 


thinks fit to revoke his appointment, be 
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deemed tc be a judge of that Court un- 
til sOme person appointed by His 
Majesty to the vacant office has entered 
on the duties thereof or until the per- 
manent judge has resumed his duties. 


(3) If ky reason of any temporary 
increase in the business of any High 
Court or by reason of arrears of work 
m any such Court it appears to the 
Governor-General that the number of 
the judges of the Court should be for 
the time being increased, the Governor- 
General in his discretion may, subject 
to the foregoing provisions of this chap- 
ter with raspect to the maximum num- 
ber of judzes appoint persons duly qua- 
lified for appointment as judges to be 
additiona] judges of the Court for such 
period not exceeding two years as he 
may specify.” 

1032. Article 166 of the Draft pre- 
pared by the Constitutional Adviser 
more or less adopted the language of 
S. 292 of the Government of India Act, 
1935 with some modifications. The 
Drafting Committee, however, redrafted 
Art. 166 of the Draft Constitution pre- 
pared by the Constitutional Adviser by 
splitting it into two articles i. e. 
Arts. 198 and 199. The redrafted 
Arts. 198 and 199 of the Draft Constitu- 
tion read zs follows : 

"198 ()) When the office of Chief 
Justice . of a High Court is vacant or 
when any such Chief Justice is, . by 
reason of absence or otherwise, unable 
to perform the duties of his office, the 
duties of the office shall be performed 
by such on2 of the other Judges of the 
court as th> President may appoint for 
the purpose, 

(2) (a) When the office of any other 
judge of a High Court is vacant or when 
any such judge is appointed to act tem- 
porarily as-a Chief Justice or is unable 
to perform the duties of his office by 
reason of absence or otherwise, the Pre- 
sident may appoint. a person duly qua- 
lified for appointment as a judge to act 
as a judge of that court. 

(b) The person appointed shall, while 
so acting, be deemed to be a judge of 
the Court. : 

(c) Nothing contained in this clause 
shall preven? the President from revok- 
ing any appointment’ made under this 
clause. ee . 

199. If by reason of any’ temporary 
increase in the’ business ofany High 
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Court or by reason of arrears cf work 
in any such court, it appears to tae Pre- 
sident that the number of the judges 
of the court should be for the time be- 
ing increased, the President may, sub- 
ject to the foregoing provisions of this > 
Chapter with respect to the meximum 
number of judges, appoint persons duly 
qualified for appointment as judges to 
be additional] judges of the court for 
such period not exceeding two y2ars as 
he may specify.” 


1033. . The Drafting Committee also 
introduced one more Article i. e, Art. 200 
providing for the attendance of retired 
Judges at sittings of High Courts which 
conformed to the practice in the United 
Kingdom and the United States of 
America, That Article read: , 


"200. Notwithstanding anything con- 
tained in this Chapter, the Chief Justice 
of a High Court may at any time, sub- 
ject to the provisions of this Article 
request any person who has held the 
office of a judge of that court to sit and 
act as a judge of the court, and every 
such person so requested shall, while 
so sitting and acting, have all the juris- 
diction, powers and privileges of. but 
shall not otherwise be deemed to be, a 
judge of that court: ' 


Provided that nothing in this Arti- 
cle shall be deemed to require any such 
person as aforesaid to sit and act as a 
judge of that court unless he consents 
so to do”, 

1034. At the conference of the 
Federa] Court Judges and Chief Jus- 
tices of the High Courts which met in 
March, 1948, it was recommended that 
Art. 198 (2) (ce) of the Draft Constitu- 
tion which empowered the President to 
reyoke the appointment of an acting 
judge appointed under Art. 198 (2) (a) 
should be omitted, 
- 1035. The Drafting Committee re- 
ceived: at this juncture a number of re- 
presentations to delete the Article pro- 
viding for the appointment of additional 
Judges and acting Judges. The com- 
ments of Tej Bahadur Sapru on the 
practice of additional J udges or acting 
Judges resuming practice after a short 
stay on the Bench were telling. He 
said: 

“Additional judges, under the old 
Constitution, were appointed by the 
Governor-General for a period not ex- 
ceeding- two years, I-do not know whe- 


kn 


1982 
ther that ċondition has ~ been reprodu- 
ced in the proposed Constitution. This 
prohibition, however, does not apply to 
acting judges or temporary judges. I 
think the rule in future should be that 
any barrister or advocate, who accepts 
a seat on the Bench, shal] be prohibit- 
ed from resuming practice anywhere on 
retirement. I would not, however, ap- 
ply this to temporary judges taken from 
the Services, who hold a seat on the 
Bench for a few months, but I would 
-add that the practice of appointing ad- 
ditional and temporary judges should be 


definitely given up. When I said at the. 


Round Table . Conference that there 
were acting, additional] and temporary 
judges in India, some of the English 
lawyers not accustomed to Indian law 
felt rather surprised. I am also of the 
opinion that temporary or acting judges 
do greater harm than permanent judges, 
when after their seat on the Bench for 
a short period they revert to the Bar. 
A seat on the Bench gives them a pre- 
eminence over their colleagues and, em- 
barrasses the subordinate judges - who 
were at one time under their control 
and thus instead of their helping jus- 
tice they act as a hindrance to free 
justice. I have a very strong feeling 
in this matter and have during my long 
experience seen the evil effects of un- 
checked resumption of practice by bar- 
risters and advocates”, 


(B. Shiva Rao: ‘The Framing of India’s 
Constitution’ Vol. IV pp. 172-173). 


` 1036. In October, 1948, the Drafting 
Committee decided to drop both Arti- 
cle 198 (2) and Article 199° providing 
for the appointment of acting and ad- 
ditional] Judges. It was of the view 
that it was ‘possible to discontinue the 
system of appointment of temporary 
and additional Judges in High Courts 
altogether by increasing, if necessary, 
the total number of permanent. Judges 
of such courts’, On June 7,.1949 after 
hearing the plea of Dr. B. R: Ambedkar 
‘that all Judges of the High Court shall 
have to be permanent’, the Constituent 
Assembly adopted the recommendation 
of the Drafting Committee to delete 


Arts. 198 (2) and 199 of the Draft Con-- 


stitution providing for the appointment 
of acting and additional] Judges in High 
Courts. Accordingly the Drafting Com- 
mittee deleted reference to appointment 
of acting and additional Judges altoge- 
ther in the revised Draft Constitution 
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submitted to the Constituent Assembly 
on November 3, 1949 but retained only 
those provisions relating to appointment 
of acting Chief Justice and attendanc+® 
of retired Judges at sittings of High 
Courts. In the Constitution as it was 
enacted finally by the Constituent As- 
sembly there were provisions for ap- 
pointment of Chief Justice, Judges, act- 
ing Chief Justices and attendance of re- 
tired Judges at the sittings of the High 
Court. (Vide Art, 217, Art, 223 and 
Art, 224). There was no provision for 
the appointment of acting or additional 
Judges. Since it was felt that the 
working of Article 224 as it was origi- 
nalły enacted which provided for the 
attendance of retired Judges at sittings 
of High Courts was not satisfactory and 
that there was need to introduce pro- 
visions for appointment of acting and 
additiona] Judges as it obtained in sub- 
secs. (2) and (3) of S. 222 of the Gov- 
ernment of India Act, 1935, by the Con- 
stitution (Seventh Amendment) Act, 
1956, Art. 224 was substituted by the 
new Art, 224 which read thus: 


994 (1) If by reason of any tempo- 


- rary increase in the business of a High 


Court ‘or by reason of arrears of work 
therein, it appears to the President that 
the number of the Judges of that Court 
should be for the time being increased, 


-the President may appoint duly quali- 


fied persons to be additional judges of 
the Court for. such period not exceed- 
ing two years as he may specify, 

(2) When ‘any - Judge of a High 
Court other than the Chief Justice is 
by reason of absence or for any other 
reason unable to perform the duties cf 
his office or is.appointed to act tempo- 
rarily as Chief Justice, the President 
may appoint a duly qualified person to 
act as a Judge of that Court until the 
permanent. Judge has resumed his 
duties, 

(3) No person appomted as an ad- 
ditional. or acting judge of a High 
Court shall hold office after attaining 
the age of sixty years”, 

1037. Article 217 (1) was gimultane- 
ously amended jin order to make the 
procedure of the appointment of per- 
manent Judges. applicable to additional 
and acting Judges too. After amend- 
ment, Art, 217 (1) reads : . 

“217. (1) Every Judge of a High 
Court shall be appointed by the Pre- 
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sident by warrant under his hand and 
sea} after consultation with the Chief 
Juszice of India, the Governor of the 
State and in the case of . appointment 
of a Judge other than the Chief Justice, 
the Chief Justice of the High Court and 
shall hold office in the case of ‘an’ ad- 
. ditional or acting Judge, as provided in 
Art, 224 and in any other case until 
he -attains the age of sixty years = 


1038. The original Art. 224 which 
was replaced by the new Art. 224 was 
again reintroduced as Art, 224A by the 
Constitution (Fifteenth Amendment) 
Act, 1963 again providing for the atten- 
dance of retired Judges at sittings of 
High Courts. Simultaneously Art, 271 
(1) was amended substituting “sixty 
two years” in the place of “sixty years” 
in it. Clause (3) of Art, 224 was also 
amended by substituting . “sixty two 
years” in the place of “sixty years”. 
This completes the history of Art. 224 
of tne Constitution, 


- 1939. What is the true meaning of 
Art, 224 (1)? It empowers the President 
to appoint duly qualified persons to be 
addj-ional Judges, if it appears to him 
by reason of any temporary increase in 
the business of a High Court or by rea- 
son of arrears of work therein that th? 
number of Judges of that Court should 
for the time being be increased, The two 
occasions when an additional Judge can 
be appointed are those mentioned in 
Art, 224 (1) of the Constitution, namely, 
' (i) a temporary increase in its business 
Or (ii) accumulation of arrears of work 
in tke High Court concerned, Art. 224 
(1) is not, therefore, intended for meet- 
ing a situtation where the work of 
the ‘High Court js. gradually on the in- 
crease requiring the appointment of 
more number of permanent Judges. 
The reasons for the increase in the 
work of the High Courts according to 
the Fourteenth Report of the Law Com- 
mission were: 


“The problem of arrears. in the High 
Courts must in our opinion be viewed 
against the very large increase in the 
work of these courts in recent years, 
particularly during the period following 
the Constitution. Two main causes of 
this increase need mention. Firstly, ‘the 


growing volume of ordinary litigation ` 


following the economie and industrial 
development of the country, has con- 
siderably added tc the normal work: of 
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all the Courts. We append a Table 
(Table 1) showing the extent of the in- 
crease under various heads. Sé4cond- 
ly, there has been an expansion of the 
High Courts’ special. jurisdiction under 
a variety of fiscal enactments like the 
Income-tax and Sales Tax Act and other 
special laws. The fact of such expan- 
sion was noticed by the High Courts 
Arrears Committee as far back as 1949. 
A very recent example of the confer- 
ment of the special jurisdiction on the 
High Courts will be found in the Re- 
presentation of the People Act by which 
the High Court is empowered to hear 
appeals from the decisions of Election 
Tribunal, 


The fundamental rights conterced by 
the Constitution and resort to the re- 
medies provided for their enforcement 
have contributed largely to the increase 
in the volume of work in the High 
Courts. Applications for the enforce- 
ment of fundamental rights, 
tions seeking to restrain the usurpation 
of jurisdiction by administrative bodies 
and applications or suits challenging 
the constitutionality of laws have made 
large additions to the pending files of 
the High Courts. It has to be observed 
that many laws.have come in for chal- 
lenge in the Courts on the ground of 
their inconsistency with the Constitution, 
The complexity of recent legislation has 
resulted in a large number of nove] and 
difficult questions having been brought 
before the High Courts. Their decisions 
have not only taken longer time. but 
have led not infrequently to references 
to Full Benches which necessarily divert 
the available judge-power from what 
may be called normal judicia] work. 
As a result of this large addition to their 
work, the disposal of ordinary ec‘vi] and 
criminal work in the High Courts has 
suffered very considerably. This <n- 
crease of work and its specially diffi- 
cult and novel character can well be 
regarded as an important cause of the 
accumulation of old cases”, 

(Vide paragraphs 2 and 3 in Chapter 6 
of Vol. I of the Fourteenth Repor: of 
the Law Commission), 


1040. These observations were made 
in 1958. There are more reasons now 
for the increase in the work of the High 
Courts. 


1941. The Law Commission in ‘para- 
graphs 54 and 57 of Chap. 6 in Volume I 


applica-. 
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of its Fourteenth a recommended 
thus : 


"54 The large increase in the volume 
of annual institutions which has been 
referred to earlier must now, we think, 
be taken as a permanent feature, This 
position accordingly necessitates a 
thorough revision of existing ideas re- 
garding the number of judges required 
for each High Court. The strength. of 
some of the High Courts has been in- 
creased from time to time, In doing 
this, however, the post-Constitutional 
developments which have thrown a 
much heavier burden on the High 
Courts have, in our view, not been ad- 
equately taken into account. To expect 
the existing. number of judges in the 
various High Courts to deal efficiently 
with the vastly increased volume of 
work is, in our opinion, to ask them to 
~ attempt the impossible. As pointed out 
` to us by a senior counsel, if there is a 
congestion on the roads due to an in- 
crease is traffic, the remedy is not to 


blame the traffic but to widen the 
roads, 
The first essential] therefore, is to 


see that the strength of every High 
Court is maintained at a level so as 
to be adequate to dispose of what may 
be called its normal institutions, The 
norma] strength of a High Court must 
be fixed on the basis of the average 
annual institut‘ons of al] types of pro- 
ceedings in a particular High Court dur- 
ing the last three years. This is essen- 
tial in order to prevent what may he 
termed the current file of the Court 
falling into arrears and adding to the 
pile of old cases. The problem of clear- 
ing the arréars can be satisfactorily 
dealt with only after the normal 
strength of each Court has been 
brought up to the level required to 
cope with its normal institutions. We 
suggest that the required strength of 
the High Court of each State should 
be fixed in consultation with the Chief 
Justice of that State and the Chief 
Justice of India and the strength so 
fixed should be reviewed at an interval 
of two or three years. Such a review 
will be necessary not only by reason 
of changing conditions but because the 
implementation of our recommendations 
made elsewhere will lead to a quicker 
disposal of work in. the subordinate 
courts which, in its turn, will result in 
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an increase in the work of the 
Courts, 

57. We are of the view that the pro- 
visions of Article 224 of the Constitu- 
tion should be availed of and additional 
judges be appointed for the specific pur- 
pose of dealing with these arrears, The 
judges re- 
each High Court for the 
purpose of dealing with the arrears 
will have to be fixed in consultation 
with the Chief Justice of India and 
the Chief Justice of the State High 
Court after taking into consideration 
the arrears in the particular court, their 
nature and the average dispoSal of that 
court, The number of additional judges 
to be fixed for this purpose should be 
such as to enable the arrears to be 
cleared within a period of two years, 
The additional judges so appointed 
should, in our view, be utilised as far as 
possible exclusively for the purpose of 
disposing of arrears and not be divert- 
ed to the disposal of current work. 
Parj passu with the disposa] of the ar- 
rears, the permanent strength of the 
High Court will have to be brought up 
to and maintained at the required level, 
care ‘being taken to see that their nor- 
mal disposal keeps pace with the new 
institutions and that they are not allow- 
ed to develop into arrears. The ap- 
pointment of additional Judges for the 
exclusive purpose of dealing with the 
arrears: is, in our view, called for in a 
large number of High Courts”, 

1042. The practice that grew in the 
High Courts was, however, different. 
Art, 224'(1) was treated as the gateway 
through which almost every Judge had 
to pass before being made permanent, 
It is indeed disturbing to notice that 
some Judges before they were made 
permanent had functioned as additional 
Judges for nearly five years, 


1043. Article 217 (1) of the Constitu- 
tion lays down the procedure to be fol- 
lowed in making the appointment of 2 
Judge of a High Court. The President 
can appoint a High Court Judge after 
consultation with the Chief Justice of 
India, the Governor of the State and 
in the case of appointment of a Judge 
other than the Chief Justice, the Chief 
Justice of the High Court. Art. 217 (1) 
as it was originally enacted referred 
to the appointment of permanent Judges 
only as there was no provision in the 
Constitution then to the appointment of 


quired for 
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additional] or acting Judges. When the 
new Article 224 of the Constitution 


was substituted in the place of the 
original Article 224 by the Constitution 
(Seventh Amendment) Act, 1956 provid- 
ing for the appointment of additional 
and acting Judges, Art, 217 (1) also 
was amended requiring the appointment 
of additional and acting Judges also 
in the same manner, the only distinction 
maintained between the permanent 
Judges and the additional and acting 
Judges being the one relating to their 
tenure. A permanent Judge is entitled 
to be in office till he attains the age 
of sixty two years whereas the 
of an additional or acting Judge is as 
specified by the President under Arti- 
cle 224 (1) or Art. 224 (2) of the Con- 
stitution as the case may be. It is, how- 
ever, to be noted that the Constitution 
does not prescribe any difference jn the 
mode of appointment of a permanent 
Judge or of an additional] or an acting 
Judge. All of them should satisfy the 
Same tests as to their fitness to be ap- 
pointed as Judges irrespective of the 
(Contd, on Col, 2) 


(a) The total number of main 
cases pending. 

(b) Average disposal of main cases 

per Judge 


years 1978, 1979 and 1980. 


(c) The - sanctioned strength of 
permanent Judges’ in al] the 
High Courts. as on 18-38-1981, 

' (d) The actual strength of 

' nent Judges 
Courts as on 18- 3- 1981, 

: te) The ‘sanctioned strength: of 
„additional. Judges 
High Courts: as on 18-3-1981. , 


` Œ) The. actual: strength of additio- 
i all the High: 


nal Judges .in 
Courts: as on 18-3-1981, 


-1046.- Hence on March 18, 1981 in’ all 
there were 320 Judges (permanent and 
ra additional) in all the High Courts. At 
the: average: rate of 860 main cases ‘per 


“ ‘year per Judge, 320° Judges’ can .dispose’ . 


= Of about 2,75,200 cases‘per year, To: dis- 
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fact whether they are appointed as per- 
manent Judges or as additional or acting 
Judges. We shall hereafter confine ‘our’ 
per- 
manent Judges and additional Judges 
only, 

1044, Article 216 of the Sone on 
reads - 

“216, Every High Court shal] con- 
sist of a Chief Justice and such other 
judges as the President may from time 
to time deem it necessary to appoint.” 
. 1045. It is well known that with the 
increase of the population and the num- 


ber of laws and with the - changes 
brought about in the economic, social 
and political life of the peoplé, litiga- 


tion in all courts has been continuously 
increasing. “Naturally | the number of 
cases filed in the High Courts — which 
happen to be the highest- courts. in the 
case of a large number of matters have 
gone on growing. From the statements - 
filed on behalf of the Central Govern- 
meént along with the affidavit dated Aug. 
29, 1981 of Shri T. N. Chaturvedi. Sec- 
retary (Justice), Government of India, 
the following facts emerge : 


‘As on 





.As on ‘As on AS ç 
31-12-1978 ` 31-12-1979 31-12-1980. 
613,799. 617,289 6,78,951 

B 860 | 
Sanctioned -Actual 
strength - ‘strength 

: 308 
. n 
OF 
- 405 -. 


"320 5 


| pose of. the arrears ‘of cases as on. gi-12- 
1080 they need approximately four years - 
since many’ “öf thèm are ‘bound ‘to - : be... 


heavy Division “Bench matters. ` which’, 
consume “a -lot of tine. Of, them: it. may 


be noted that’ 2,59,827 cases: were more: : 
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than: twò: years old as” 
The fresh institutions in all the High 
Courts are also on the increase. Fresh 
cases instituted in all the High Courts 
were 4,85,880, 530,614 and 5,595,719 res- 
pectively in the years 1978, 1979 and 
1930, If the total average disposal of 
all the existing Judges per year is only 
2.75,200 cases then twice the number of 
existing Judges would be needed even 
to dispose of the new cases instituted 
every year having regard to the institu- 
tions in the year 1980, let alone the 
backlog of nearly 17,00,000 of cases, It 
is thus clear that the number of Judges 
in the High Courts, both permanent and 
additiona] is wholly inadequate to cope 
up -with the situation which has arisen 
mere on account of delay in filling up 
existing vacancies and on account of 
not inereasing the strength of Judges 
of the High Courts to the requisite 
number from time to time. There ap- 
pear to be some discrepancies in the 
statistics furnished in these cases. But 
it is admitted by the Government that 
they need at least 150 more additional 
Judges in addition to the sanctioned 
strength of 308 permanent Judges and 
97 additional] Judges to clear off the 
arrears in two years. 


1047. Article 216 of the Constitution 
requires the President to appoint neces- 
Sary number of Judges in each High 
Ceurt, The word ‘necessary’ in Arti- 
cle 216 is a crucial: one. Jt imposes a 
duty on the President to review . the 
strength of Judges in each High Court 


on 31-12-1980. 


from time te time and to increase the 
number of Judges as an when it is 
necessary. No steps appear to have 


been taken to do so properly and that 
is the reason why: we haye reached 
these. staggering -arrears. In the pre- 
sent situation, it appears, there should 
be at least 600 permanent. Judges to. 
fight the problem of: arrears. If in 
any given High Court the arrears come 
down, then fresh appointments- in | that 
High Court may not be made; But steps 
have to: be taken to appoint immediately 
at least : 200 more Judges after making 
all the- existing additional Judges per- 
manent,. In this state of affairs, it is 
difficult to understand as to why Judges 
are being appointed. even now as .addi- 
tional Judges only for a period of two 
years or for lesser periods. When it is 
not disputed that. a-Judge appointed 

1982 S. C./38 II G—30.. .. ait 


_ 


S.-P; Gupta and: others: v. 


| be continued as a Judge? 


Union of: India and ‘others’. S.C, 593 


‘under -Art, 224 (1) of the Constitution 


is not a Judge on probation, what is 
the advantage of appointing additional 
Judges when there is need to appoint 
more permanent Judges? Surely there 
is no financial gain to the Government 
as the expenditure involved is almost 
the same whether a Judge is an addi- 
tional Judge or a permanent = Judge. 
On the other hand, the appointment of 
additional Judges even where perman- 
ent Judges are needed leads to two im- 
portant disadvantages, First, the periodic 
processing of the papers relating to the 
renewal of the term of an additional 
Judge consumes a lot of time of the 
high functionaries who have to be con- 
sulted under Art, 217 (1). Secondly, 
an additional Judge concerned will not 
be able to deal with the matters as 
independently as a permanent Judge 
can. Because the conduct of an addi- 
tional) Judge would become ` subject to 
scrutiny by the Chief Justice of the 
High Court, the Governor, the Chief 
Justice of India and the President in 
connection with his reappointment just 
when his tenure specified under Art, 224 
(1) is about to come to a close, it is 
natura] that he would not be able to 
deal with the matters placed before him 
without fear of incurring the displeasure 
Of any one of them. We have to bear 
in mind that the State and ‘the Central 
Governments are the biggest litigants in 
every High Court and -orders passed 
by an additional Judge are sure to dis- 
please them in one way or the other. 
It is ne doubt true that an additional 
Judge takes the oath of office to deal 
with the matters without fear or fav- 
our, and affection . ill-will, but we 
should remember that he is after. all a 
human -being. If an advocate who is 
at the age of about 45 years, is appoint- 
ed- as an additional Judge for two 
years, what should he do if at the end 
of two years he is dropped on the 


. ground that he is not fit for being con- 


tinued as a Judge? Having burnt his 
boats at the Bar, should he make fresh 
efforts to re-establish himself in the 
Bar? Will not his position be made 
more difficult if ‘he is sent back with 
a label that he was not found fit to 
Similarly in 
the case of a District J udge who is pro- 


moted ‘as a High Court Judge, _ should 


he go back as a District J dge at the 
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end of the tenure fixed under Art, 224 
(1)? Probably having in view all these 
difficulties at the time when the Con- 
_stitution was enacted, no provision was 
made for appointing additiona] Judges. 
It. was ‘No doubt introduced in 1956 to 
meet emergencies arising out of sudden 
increase in’ arrears of cases. Art. 224 
(D) was never intended for appointing 
almost every Judge first as an additio- 
nal Judge and then as a permanent 
Judge. A perusal of the list of Judges 
of the High Courts maintained by the 
Government shows that not Jess than 
4/5ths of the Judges have been initially 
appointed as additional] Judges and then 
as permanent Judges. Only 1/5th of 
them are appointed as permanent Judges 
in-tially, This may be due to the ex- 
istence of vacancies in the permanent 
strength when they were appointed as 
Judges. The sanctiond strength of per- 
manent Judges, however, at no time re- 
presented the true position as it is 
found that always the permanent 
strengh fell short of the requisite num- 
ber. This is not a happy position at 
all but this is not all Judges whose 
terure ig not assured as‘in the case of 
permanent Judges but whose continu- 
ance in Office after the specified period 
is subject to the will of any other au- 
therity generally do not inspire con- 
fidence in the litigant public also. The 
decision of this Court in-Krishan Gopal 
v. Prakash Chandra, (1974) 2 SCR 206: 
(AIR 1974 SC 209) supports this state- 
ment, That was a case where the ap- 
pellant had questioned the jurisdiction 
of a retired Judge of the Madhya Pra- 
desh High Court who had been request- 
ed to function as Judge under Art. 224A 
of the Constitution to try an election 
petition, This Court negatived that con- 
tention of the appellant holding that a 
retired Judge functioning under Arti- 
ele 223A had all the powers and jurisdic- 
tion of a sitting Judge. This Court also 
negatived another contention of the ap- 
pellant which had been urged in support 
of the apppeal. The .„ appeal should 
have, therefore, been dismissed. The 
operative part of the judgment, how- 
ever, was entirely different. it reads 


at page 215 (of SCR): (at p. 216 of 
AIR) thus :-— 
‘The two legal contentions which 


have been advanced on behalf of the 
appellant in our opinion, are not well 
founded, and ‘we have no hesitation to 
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repe] them. All the same, looking to 
the special facts and circumstances of 
this case, we are of the opinior. that it 
is fit and proper and in the interest of 
justice that the election petition filed 
by the appellant -be tried by another 


‘learned judge of the High Court who 


may be assigned for the purpose by the 
Chief Justice of that Court, I: seems 
indeed desirable that election petitions 
Should ordinarily. if possible, be en- 
trusted for trial to a permanent judga 
of the High Court, even though we find 
that additional or acting judges or 
those requested under Article 2244 of 
the Constitution to sit and act as jud- 
ges of the High Court, if assigned 
for the purpose by the Chief justice, 
are legally competent to hear those mat- 
ters. We therefore, set aside the order 
dated Aug. 10, 1973. The election peti- 
tion filed by the appellant shall now be 
heard by a permanent judge who may 
be assigned for the purpose by the 
learned Chief Justice. The case may, 
therefore, be placed before the learned 
Chief Justice for necessary orders. 
The appeal is aceepted accordingly. 
The parties in the eircumstances shall 
bear their own costs of this Court and 
in the High Court”, (Emphasis added) 

















1048. What does this decision mean ? 
Additional or acting Judges 
under Art. 224 (1) and (2) or retired 
Judges requested under Art, 2244 of 
the Constitution are looked at with sus- 
Picion even by this Court. Why? The 
reason is obvious. This Court felt that 
cases like election petitions which had 
political overtones should not be en- 
trusted to additional] Judges or acting 
Judges whose tenure was dependent up- 
on the pleasure of the Government 
which had the power to withhcld its 
consent to the fresh. appointments of 
the Judges concerned to be made at 
the end of the period specified under 
Art. 224. Ys this not sufficient ta hold 
that by constantly resorting to Art. 224 
(1) where it eould not be done, the 
Government has created a second class 
of Judges in the High Courts even 
though as we are aware their integrity, 
character and erudition are beyond 
question? The answer has to be in 


the affirmative. 
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1049. The appointment of a retired 
Judge whose tenure was at the pleasure 
of the Government to try criminal] cases 
was found to be violative of Art. 21 of 
the Constitution by Chandrachud, C. J. 
in In re. The Special Courts BiH, 
1978’s case (AIR 1979 SC 478) (supra). 
In that connection, the learned Chief 
Justice observed at pages 549-550 (of 
SCR): (at p. 517 of AIR) thus :— 


"The second infirmity from which the 
procedural part of the Bill suffers is 
that by clause 7, Specia] Courts are to 
be presided over either by a sitting 
Judge of a High Court or by a person 
who has held office as Judge of a High 
Court to be nominated by the Central 
Government in consultation with the 
Chief Justice of India, The provision 
for the appointment of a sitting High 
Court Judge as a Judge of the Special 
Court is open to no exception. In so 
far as the alternate source is concerned, 
we entertain the highest respect for re- 
tired Judges of High Courts and we aré 
anxious that nothing said by us in our 
judgment should be construed as cast- 
ing any aspersion on them as a class. 
Some of them have distinguished them- 
selves as lawyers once again, some as 
members of administrative tribunals, and 
many of them are in demand in impor- 
tant walks of life.. Unquestionably they 
occupy a position of honour and respect 
in society. But one cannot shut one’s 
eyes to the constitutional position that 
whereas by Article 217, a sitting Judge 
of a High Court enjoys security of 
tenure until he attains a particular age, 
the retired Judge wil] hold his office 
as a Judge of the Special Court during 
the pleasure of the Government. The 
pleasure doctrine is subversive of judi- 
cia] independence, 


-A retired Judge presiding over a Spe- 
cial Court, who` displays strength and 
independence may be frowned upon by 
the Government and there is nothing 
to prevent it from terminating his ap- 
pointment as and when it likes. It is 
said on behalf of the Government that 
if the appointment has to be made m 
consultation with the Chief Justice of 
India, the termination of the appoint- 
ment will also require similar consulta- 
tion. We are not impressed by that sub- 
mission. But, granting that the argu- 
ment is valid, the -process of consulta- 
tion has its own limitations and they 
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are quite well-known. The obligation 
to consult may not necessarily act as a 
check on an executive which is deter- 
mined to remOve an inconvenient in- 
cumbent. We are, therefore, of the 
opinion that clause 7 of the Bill violates 
Article 21 of the Constitution to the 
extent that a person who has held of- 
fice as a Judge of the High Court can 
be appointed to preside over a Special 
Court, merely in consultation with the 
Chief Justice of India”, 


1950. This again supports the vyiew| 
that the present pratice of appointing | 
almost all the High Court Judges  in-| 
itially under Art, 224 (1) and later oni 
as permanent Judges is not conducive! 
to the independence of judiciary. 


1051. It is important to bear in mind. 
that the independence of the judiciary, 
is one of the central values on which; 
our Constitution is based. No other 
constitutional] agency is shielded as are 
the superior courts. in our country with 
so many built-in safeguards. The judges 
can, if they choose to, be guided by the 
doctrine of conscience only while dis- 
charging their duties. ‘They are not 
expected to be under any kind of ex- 
ternal pressure. They are circumscrib: 
ed by ‘expectations of neutrality and 
impartiality’ and by the traditions of 
the lega] profession which is always 
keeping a watchful eye on every action 
of a Judge. Im all countries where th2 
rule of law prevails and the power to 
adjudicate upon disputes between a man 
and a man, a man and the State, a 
State and ga State, and a State and the 
Centre, is entrusted to a judicial body, 
it is natural that such body should be 
assigned a status free from capricious 
or whimsical] interference from outside 
and the judges who constitute it should 
be granted a security of tenure that 
lifts them above the fear of acting 
against their conscience, 


1052. Lord Chief Justice Sir Edward 
Coke is remembered with gratitude by 
all who cherish the independence of the 
judiciary as an inviolable part of a 
democratic Government, ‘That when 
all the other judges basely succumbed 
to the: mandate of a sovereign who 
wished to introduce despotism under 
the forms of judicia] procedure. Chief 
Justice Coke did his duty at the .sacri- 
fice of. his office’. The extract from 12 
Coke, 63 which is found at pages 271 
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and 272 of the ‘The Lives of The Chief 
Justices of England’ by J. L. Campbell, 
Vol. I (1849) shows the courage with 
which Coke, C. J. resisted the attempts 
of King James I to interfere with tha 
jadicial proceedings. Archbishop Ban- 
croft ‘suggested that in order to curb 
the independence of Lord Coke the. King 
himself should commence to decide 
whatever cause he pleased in his own 
person, Accordingly the King summon- 
ej all the Judges before him and his 
Council to know what they had to say 
against the said proposal, Coke, C. J. 
said : 


“By the law of England, the King in 
his Own person cannot adjudge any 
case, either criminal, as treason, felony, 
or betwixt party and party concerning 
his inheritance or goods: but these mat- 
ters ought to be determined in some 
court of justice......... a 
Hearing this, King James asked: 

“My Lords, I always thought, and by 
my sou] I have often heard the boast, 
that your English law was founded up- 
on reason. If that be so, why have not 
I and others reason as well as you the 
Judges ?” 

Coke, C. J. replied: 

“True it is, please your Majesty, that 
God has endowed your Majesty witb 
excellent science as well as great ‘gifts 
of nature; but Your Majesty wil] allow 
mz to say, with all reverence, that you 
are not Jearned in the laws of this your 


Tealm of England, and I crave leave to` 


remind Your Majesty that causes which 
concern the life or inheritance, or goods 
Or fortunes, of your subjects are not to 
be decided by natura] reason, but- by 
tha artificial reason and judgment of 
law, which law is an art which’ re- 
quires long study and experience before 
aman can attain to the 
of it. The law is the golden met-wand 
ani measure to try the causes of your 
Majesty’s subjects, and it is by the law 
that Your Majesty is protected in ‘safety 
anid peace.” 


1053. The foregoing demonstrates. the 
true role of a Judge in a country where 
rue of law prevails. 


1054. Speaking on the Judge's Re- 
mtuneration Bill in the -House of Com- 
mons in March, 1954 Sir Winston Chur- 
chill, the then Prime Minister of Eng- 
‘land 
‘speech: thus: . . ec ee ae gat 

ne aa; 
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“The principle of the complete . in- 
dependence of the Judiciary from the 
Executive is the foundation of many 
things in our island life. It kas been 
widely imitated in varying degrees 
throghout the free world. It is perhaps 
one of the deepest gulfs between us and 
all forms of totalitarian rule. The 
only subordination which a judg2 knows 
in his judicial capacity is that which he 
owes to the existing body of lega] doc- 
trine enunciated in years past by his 
brethren on the bench, past and pre- 
sent, and upon the laws passed by Par- 
hament which have received the Royal 
Assent, The judge has not only to do 
justice between man and man. He also 
~— and this is one of his most important 
functions considered incomprehensible in 
some large parts of the world — has to 
do justice between the citizens and the 
State. He has to ensure that the ad- 
ministration conforms with the law, and 


to adjudicate upon the legality of the 


exercise by the Executive of its powers. 
The relations between the Judiciary and 
the Legislature are also exceptional] and 
privileged, Parliament has deliberately 
maintained the judges in .a special 
position, not only by charging their 
salaries to the Consolidated Fund so 
that they do not fall ‘within the annual 
scrutiny of Parliament, but also by 
eschewing any claim to criticise a 
judge’s conduct in his judicia] capacity 
except on a specific Motion for an Ad- 
dress to the Crown for the judge’s’ re- 
moval. That has worked, as far as one 


can see, without any adverse comment 


as long as any of us can remember. 


Parliament has a vital interest in the. 
efficiency and the integrity: of the bench 
because Parliament and the. Judiciary 
are interdependent and, from different 
angles, they exercise and enforca their 
control upon the Executive, Parlia- 


- ment decides what the law shall be and 


the judges, decide what, in fact, Parlia- 
ment has made it. The labours of Par- 
liament in enacting the law depend for 
their effectiveness very largely on the 


‘fact that there is behind Parliament an 


independent judiciary applying and en- 
forcing the law with high integrily and 
a great measure of commonsense and 
knowledge of daily life, and with 
high professiona] skill, and applying it 
in. conformity with the intentions of 
Parliament. . Perhaps : only thoss who 
have Jed. the life of -a judge can know 
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the lonely responsibility which rests up- 
on him. In criminal cases, and in some 
Civil cases, he may have the assistance 
of a jury, but it is on his shoulders that 
even in these cases the heaviest burden 
lies. In other cases in which the honour 
and fortune of citizens are at stake, he 
has the sole responsibility of decision, 
and a heavy one it must be. 

The service rendered by judges de- 


mands the highest qualities of learnings, 
training and character. These qualities 


are not to be measured in terms of 
pounds, shillings and pence according 
to the quantity of work done. A form 


of life and conduct far more severe and 
restricted than that of ordinary people 
is required from judges and, though 
unwritten, has been most strictly ob- 
served. They are at once privileged and 
restricted. They have to present a econ- 
tinuous aspect of dignity and conduct.” 
(Parliamentary Debates — Commons 
(1953-54) Vol. 525 at p. 1062). 


1055. Moving the very same Bill’ in 
the House of Lords the Marquess of 
Salisbury described the high esteem in 
which Parliament regarded the judiciary 
thus : i . i 


“But .even Parliament. has put Judges 
in a very special position. It has taken 
the precaution, as we all know, of 
charging their salaries on the Consoli- 
dated -Fund, so that they are not sub= 
ject to the: annual scrutiny of. Parlia- 
ment: it has also eschewed the right to 
criticise Judges in their judicial capacity. 
Parliament, which represents the British 
people, the whole electorate of the co- 
untry, ‘has throughout © history been - af 
special pains to protect the independ- 


ence of the Judiciary, This, I shouid 
have thought, was both natural and 
right. After all, the: legislation that 


rules our lives is, in fact, the joint 
creation’ of Parliament and ‘the Bench; 
Parliament’ decides what ‘the law ought 
to be, and the Bench decides what in 
fact-it is. As I see it the work of Par- 
liament largely depends: -for’ its effecti- 
veness on the fact that both- Parlia- 
ment’ itself and the individual -citizens 
of the country know ‘there is behind- it 
‘the Judiciary, which not only applies 
and enforces the law, but interprets 


it, where: necessary, with ‘high: integrity 


and vast: ` professional skill, I imagine 
` that there cah be no~ profession” where 


professional skill based" on. long experi - 
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ence is more’ necessary than in the 
case of the Judiciary.” 
(Parliamentary Debates — Lords (1953- 
54) Vol, 186 at p. 1019), 

1056. The foregoing shows the im- 
portance of the independence of the 
Judiciary in our body-Politic. 

1057. The next point which requi- 
res to be examined is whether an ad- 
ditiona] Judge who is appointed for a 
specified term and who is not reap- 
pointed after the expiry of the said 
term can complain before a court of law 
about his non-appointment, In other 
words whether such an additional Judge 
has any judicia] remedy at all if he is 
aggrieved by the Government not ap- 
pointing him as additional] Judge for a 
further term or aS a permanént Judge 
is the question which has to be consi- 
dered ‘here. Ordinarily wherever there 
is a right there should be a remedy, 
otherwise the right would be without 
meaning, On a fair construction of 
Art, 224 (1) of the Constitution which 
enables the President to appoint an 
additional Judge for a period not ex- 
ceeding two years and of Art. 217 (1) 
of the Constitution which limits the 
tenure of an Additional Judge appoint- 
ed to the period specified under Arti- 
cle. 224 (1), it is not possible to make a 
declaration that an additional Judge 
should be deemed to have been ap- 
pointed as a permanent Judge on the 
ground that when his appointment was 
made under Art. 224 (1) it was neces- 
sary for the President to appoint a 
permanent Judge in view of the quan- 
tum. of work pending in the High Court 
eoncerned and not an additional Judge. 
The warrant of appointment has to be 
construed in accordance with the wn- 
equivocal] language in which it is ceu- 
ched and nothing more can be read in- 
to it. The. Constitution does not confer 
any right.-upon an additional Judge to 
claim, as of right, that he should be 


-appointed again either: as a permanent 


Judge or as an additional Judge, There 
is No such enforceable right, A court 
of law has no power to give effect to 
any right not recogrised by law. It is 
also not the function of a court of jus- 
tice to enforce or give effect to moral 
obligations which do not carry with 
them legal or equitable rights, It seems 


- to'be. a very formidable proposition in- 
“deed to say ‘that any-court- has a right 


to enforce what may -seem to it te be 
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just, apart from the Constitution and 
the laws. - 


1058. As an aid to the construction 
of the relevant Articles of the Consti- 
tution and in particular Art, 917, and 
Art, 224 of the Constitution, it is urged, 
that the British constitutional convyen- 
ticn regarding the tenure of Judges 
should be adopted, Elaborating this 
contention, it is urged that in England 
thare are no Judges who may be 
equated with additional or acting Jud- 
ges, “All the superior Judges other than 
the Lord Chancellor hold office during 
good behaviour subject to a power of 
removal by His Majesty on an address 
presented to His Majesty by both Hou- 
ses of Parliament.” This has been the 
accepted legal position since the Act of 
Seltlement 1700 and it is so formulated 
with the object of securing the inde- 
pendence of the judiciary. By a consti- 
- tutional convention the procedure for 
removal of a Judge by the presenta- 
tion of an address has been evolved. 
Since the independence of the judiciary 
is an integral part of the scheme of the 
Indian Constitution it is argued that 
whatever constitutional conventions are 
prevalent in England whose system we 
have adopted in creating an independent 
juciciary free from executive interfer- 
‘ence should be followed while inter- 
preting the words of Art. 217 and Arti- 
ele 224 of the Constitution, It is argued 
that when once a Judge is appointed 
to the High Court under Art, 224 (1) 
of the Constitution as an additional 
Judge by following the procedure of 
consultation prescribed in Art. 217, he 
should either be appointed as a per- 
manent Judge if a vacancy arises be- 
fore the end of his tenure fixed pursu- 
ant to Art. 224 (1) which cannot ex- 
ceed a period of two years or reappoint- 
ed as an additional] Judge before the 
end of. that period if the arrears of 
work in the Court to which he is ap- 
pointed is such that there is a need to 
have an additional Judge for a further 
period., It is urged that when the oc- 


casion to appoint such additiona] Judge - 


as a permanent Judge or as an addi- 
tional Judge, as the case may be, arises 


even though consultation with the func-~ 


tionaries specified in Art. 217 of the 
Constitution should again: be followed, 
the consultation on that occasion should 
be limited to the existence of a vacancy 
of a permanent Judge or the existence 
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of arrears, as the case may be, and not 
to any other question which may be 
relevant at the time of the inifial ap- 
pointment. In other words, the argu- 
ment is that the consultation on the se- 
cond occasion cannot relate to thə capa- 
city, integrity, behaviour ete of the 
additional Judge and any other view, 
according to the petitioners, wculd be 
Opposed to the spirit of the constitu- 
tional convention which should 5e fol- 
lowed in such a case as othervsise the 
whole process would be vitiated on ac- 
count of the scOpe it gives for execu- 
tive interference, Alternatively, it is 
urged that since almost all the’ addi- 
tional Judges appointed after 1958. 
have been later on absorbed as per- 
manent Judges, it should be he'd that 
a constitutional] convention to appoint 
every additional Judge as a permanent 
Judge has come into existence ard that 
Such convention should be enforeed by 
courts. 


- 1059. About the applicability of the 
principle of judicial independence em- 
bodied in the provisions relating to the 
tenure of judges in the Act of Settle- 
ment, 1700, reference may be made here 
to Terrell v. Secretary of State for the 
Colonies (1953) 2 QB 482 in wnich a 
Similar contention was urged in sup- 
port of the case of the claimant therein, 
In 1930, the claimant, then in his 49th 
year was offered an appointment as 4 
puisne Judge of the Supreme Court in 
Malaya, By a letter written on - behalf 
of the Secretary of State, the claimant? 
was informed that the qualifying terms 
for a pension was seven years and thaf 
the compulsory retiring age in th= case 
of a Judge was 62, and the claimant 
accepted the appointment on those 
terms, In 1942, while the claimant was 
on leave in Australia, Malaya was oc- 
cupied by the enemy and the [Letters 
Patent appointing the. claimant, of 
which there was no copy and those re- 
lating to other Judges, were lost or 
destroyed. On April 7, 1942, the laim- 
ant was informed that the Secretery of 
State could not justify retaining him 
now that his post was necessari_y in 
abeyance and there was no alternative 
but to award him pension on abolition 
of his office and the claimant’s apooint- 
ment, accordingly, ended on Jaly 7, 
1942, 17 months before his 62nd birth- 
day. On the question whether the 
claimant was liable in law to be ree 
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quired to retire before the age of 62, it 
was contended that the principle of 
judicia] independence embodied in the 
Act of Settlement, 1700, was to be re- 
garded as part of the law of the Straits 
Settlements, and that therefore the 
claimant held office during good be- 
haviour and could not be removed: al- 
ternatively, that if he had been ap- 


pointed during pleasure, the correspond~< 


ence between the claimant and the Se- 
cretary of State constituted a contract 
enforceable against the Crown that the 
Crown would employ him until] he at- 
tained the age of 62. It was held by 
Lord Goddard, C. J. that the provisions 
of the Act of Settlement relating to the 
tenure of office of Judges of the Su- 
preme Court in England did not apply 
to the Straits Settlements or to any 
other colony; it was for the Crown by 
exercise of the prerogative or Parlia- 
ment by statute to set up courts in an 
acquired territory, and the conditions 
under which Judges of those courts 
held office depended upon the terms 
on which the Crown or Parliament 
established them, Secondly that it was 
clear from a consideration of the 
Straits Settlements Act, 1866, Royal 
Letters Patent of 1911 which instructed 
the Governor that he might appoint 
Judges to hold office during His 
Majesty’s pleasure, and the Royal War- 
rants relating to the courts in the 
Straits Settlements that Judges held 
office during the Roya] pleasure; ac- 
cordingly, the claimant having been 
appointed by Letters Patent issued pur- 
suant to a Royal Warrant which follow- 
ing the terms of the Letters Patent of 
1911, held office during the Royal plea- 
sure, Thirdly, that it was a rule of law 
that once it was established that the 
Crown had the right to dismiss at 
pleasure, that right could not be taken 
away by any contractual arrangement 
made by an executive officer or depart- 
ment of State. a Judge appointed dur- 
ing pleasure was in no way (in a) different 
position from the point of view of dis- 
missa] from that of any other person 
in the Service of the Crown: having 
been appointed to hold office during 
pleasure no correspondence’ which took 
place before or after the claimants ap- 
pointment could affect the terms of 
appointment, accordingly, the termina- 
tion of the appointment by the Crown 
was justifiable in law. If is thus seen 
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that the English court did not extend 
the benefit of the Act of Settlement, 


1700, to a Judge appointed in a British 
colony, It is more difficult to extend 
the benefit of that Act to Judges func- 
tioning in an independent country like 
India governed by its own Constitution, 
even though the same pattern of ad- 
ministration of justice is continued 
even now as it was in the British India. 


1060. The nature of constitutional 
conventions, understandings and practi- 
ces, according to A. V. Dicey “make of 
a body, not of laws, but of constitu- 
tional or political ethics.’ They are not 
enforced or recognised by the courts. 
Freeman writes in his ‘Growth of the 
English Constitution (1872) that when 
an Englishman speaks of the conduct 
of a public man being constitutional of 
unconstitutional, he means something 
wholly different from what he means 
by- conduct being legal or illegal’, Con- 
stitutional conventions in England are 
those which mainly govern the 
exercise of the royal prerogative. ‘The 
right to dissolve or to cOnvoke Parlia- 
ment, to make peace or war, to make 
new peers, to dismiss a minister or to 
appoint his successor, eyen though vest- 
ed in the Crown is always regulated in 
accordance with the wishes of the 
ministry, A ministry which is 
out-voted on any vital ques- 
tion in the House of Commons is 
bound to retire from office is an im- 
portant constitutional understanding 
which is invariably obeyed, The aim of 
these precepts is to secure that Parlia- 
ment or the Cabinet shal] in the long 
run give effect to the will of that power 
which in modern England is the true 
political sovereign of the State — the 
majority of the electors or (to uSe popu- 
lar though not quite aceurate language) 
the nation,’ A eonvention is a rule of 
constitutional practice which is neither 
enacted by Parliament as a formal 
legislation nor enforeed by courts, yet 
its violation is eonsidered to be a seri- 
ous breach of eonstitutional morality 
leading to grave political consequences 
to those who have indulged in such 
violations, They are, aecording to O. 
Hood Phillips, ‘rules of political prae- 


-tice which are regarded as binding by 


those to whom they apply, but which 
enforced by the courts 
or by the Houses of Parliament,’ Con- 
stitutiona] eonventions, understandings 
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Or practices therefore. 
source. of constitutional law or binding 
rule of conduct though not enforced by 


courts, The true position may be sum-. 


marised thus -= 


“The people aS a whole and Parlia- 
ment itself, recognise that under the 
unwritten Constitution there are cer- 
tain established principles which limit 
the scope of Parliament, It is true that 
the courts cannot enforce these princi- 
ples as they can under the Federal 
system in the United States, but this 
dees not mean that these principles are 
any the less binding and effective.” — 
Pref. A. L. Goodhart, 

1@¢64. The conventions are evolved 
ever a long period of politica] experi- 
ence and are capable of regulating the 
operation of political power and are 
largely relied on particularly in those 
countries where there are no written 
Censtitutions, They, however, vary 
from country to country in the Com- 
monwealth, In India we have incorpo- 
rated some of the conventions in the 
Constitution itself which has establish- 
ed a Parliamentary form of Govern- 
ment. Articles 74, 75, 77, 85 and 117 
contain some of the ‘British’ constitu- 
tional conventions in a modified form. 
Apart from those conventions which are 
incorporated in the Constitution, there 
may be some conventions which are 
followed by those in office out of poli- 
tical necessity, The latter however are 
net capable of enforcement in courts. 
The courts are not concerned with the 
‘constitutional practices’ which are out- 
side the Constitution, It is, therefore, 
dificult to make a declaration on the 
basis of any 
not found in the Constitution that an 
additional Judge who was appointed 
after following the same procedure pre- 
scribed for appointment of a’ permanent 
Judge should be deemed to have been 
appointed as a permanent Judge’ be- 
cause the circumstances warranted the 
appointment: of a permanent Judge | at 
the time of his - appointment, contrary 
to the express and unequivocal langu- 
age of the warrant of his appointment. 

1662. I must confess- before proceed- 
ing further that the above argument 
‘appeared to: be very attractive at one 
Stage but on closer «scrutiny it had. to 
be rejected, In doing so I am influenced 


in no small measure by the following 


observations made inthe | dissenting 
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opinion of Justice Holmes in Northern 
Securities Co. y. United States, ((1903) - 
193 U. S. 197,400,401: 48 L Ed, -679,726), 
Justice Holmes said :— 


“Great cases like hard 
bad law, For great cases are called 
great not by reason of their real im- 
portance in shaping the law of future; 
but because of some accident of im- 
mediate overwhelming interest which 
appeals to the feelings and distorts the 
judgment, These immediate interests 
exercise a kind of hydraulic pressure 
which makes what previously was clear 
seem doubtful and before which even 
wel] settled principles of law bend.” 


1063. But the question is ~ whether 
an additional Judge can apply to the 
Court to direct the Government to con- 
sider his case for such reappointment 
having regard to the situation in which 
he is placed and the circumstances 
surrounding his case, This has presen- 
ted some unsua] difficulty in answering 
it.. A rule of practice should, according 
to. some legal philosophers who are 
principally concrened with wkat the 
law ought to be, be treated as binding 
if it is fair and operates in a fair so- 
ciety and if it involves mutual benefits. 
to the participants, so that the party 
who receives or expects to : receive 
benefits, must in his turn be willing to 
render benefits according to the prac- 
tice, because such practice gives rise to 
expectations, which when violated 
would. result in harm to one 
Or the other. These philosophica] rea~ 
songs may appeal to the sense of mora- 
lity but. while interpreting the Consti- 
tution, it has te be seen whether there 
ig any room for concluding that an en- 
forceable right has come into existence 
as a consequence of such practice, 


1064. Prof. P. S. Atiyah, who has 
tried to: analyse. the nature of promis- 
sory. obligations in the light of the 
associated . with 
the natural lawyers, the utilitarians and- 
a number of other legal philosophers 
in his book entitled .‘Promises, Morals 
and Law (1981), Oxford, observes at 
pages 141-142 thus :— i 
- "Some philosophers have recognised 
that the binding. force of promises may 
vary in a similar sort of way, but the 


cases make 


implications of this have not (I think) 


been properly . grasped. At the lowest, 
recognition of: these ..differing . degrees 
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of bindingness ‘must involve acceptance 
that pure expectations are not general- 
ly thought deserving of! a-high degree 
of protection and in some cases are not 
thought worthy of protection at all.” 


' 1065. If this is the position in the 
case of laws relating to promises of pri- 
vate individuals, the position in the 
case of an appointment under the Con- 
stitution would be weaker still unless 
there is any provision in the Constitu- 
tion which expressly or by necessary 
intendment binds the authority con- 
cerned to act in a particular way. 


1666. When the Chief Justice of a 
High Court feels that a member of the 
Bar should be invited to accept the 
post of a Judge of the High Court, 
after obtaining the consent of such ad- 
vocate, he recommends that his case 
may be considered for appointment as 
a permanent or as an additional Judge 
depending on the vacancy which has 
to be filled up by such appointment. 
It is stated ‘that in some High Courts 
including the Delhi High Court an un- 
dertaking would be taken from the ad- 
vocate concerned when his name is re- 
commended for the post of an Additional 
Judge that he would accept the post of 
a permanent Judge if offered before 
the expiry of the term of appointment 
as additional Judge, Even though such 
practice of taking an undertaking is 
not shown to be- prevailing in all the 
High Courts, it is seen that a sugges- 
tion had been mdae by K. N. Wanchoo, 
Chief Justice of India in 1967 that: such 
an undertaking should be taken. K. N. 
Wanchoo, C. J. recorded a note on 
June 29, 1967 as follows:— _ : 


“When a. member of the Bar is ap- 
pointed Additional Judge, it must be 
with a view to making him permanent 
in the course, If that is not possible, 
additiona] judgeship should: not .be` of- 
fered to a:member of the Bar. I agree 
therefore that an undertaking should be 
taken from the members of the Bar 
that they will accept a permanent: jud- 
geship ‘when offered to them in the 
COUTSE,, ennes a l 


1667. As stated 
vision for 


elsewhere the pro- 
appointment of additional 
Judges was | included in the Constitu- 
tion by the Constitution (Seventh 
Amendment) Act, 1956. From that 
time. onwards nearly 500 per- 
sons have: been appointed as Judges. of 
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High Courts, About one-fifth of them 
were: initially appointed as permanent 
Judges and the rest were appointed in- 
itially as additional] Judges for a cer- 
tain term and thereafter appointed as 
permanent Judges. Some of them were 
appointed as additional] Judges twice or 
thrice before they were made per- 
manent, Only a few of them were not 
made permanent, either because they 
had attained the age of retirement or 
they had resigned or for some other 
reason, The number of persons who 
were not made permanent on the 
ground that they were found unfit 
when their cases for reappointment were 
considered appears to be almost insigni- 
ficant as it may not be more than five 
But at no time the action of the Gov- 
ernment in not reappointing an addi- 
tional Judge as a permanent Judge was 
questioned before any Court as it is 
now done in these cases, 

1068. What is to be noticed is that 
in almost every High Court a few posts 
have been kept as sanctioned posts of 
additional Judges as if they were part 
of the total strength. The result has 
been that unless all the sanctioned 
posts of additional Judges and at least 
one post of.a permanent Judge have 
fallen vacant at a given point of time 
any new Judge appointed on that oc- 
casion being the junior most has to be 
appointed as an additional] Judge and 
later on appointed as a permanent 
Judge when a vacancy arises in the 
permanent strength after all other ad- 
ditional Judges senior to him have been 
absorbed as permanent Judges. Such a 
thing could not have happened before 
the Constitution (Seventh Amendment) 
Act, 1956 came into force, At that time 
every Judge of a High Court had to he 
appointed only as a permanent Judge 
without any need for scrutinising his - 
case afain for purposes of reappoint- 
ment as additional Judge or permanent 


‘Judge, . 


1069: From -the information made 
available to the Court, it appears that 
subject 'to' just exceptions in almost all 
the High Courts if a realistic review of 
the present strength is made the total 
number of permanent Judges needed 
will be much-..more the existing number 
of -permanent Judges and additional 
Judges, This. must have been the posi- 
tion. for some years past, But stil] in- 


Stead of. increasing the number. of posts 
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of permanent Judges and making ap- 
pointments to them the practice of 
inducting a new member as an addi- 
tional Judge first and making him per- 
manent later on has been continued 
quite contrary to the letter and spirit 
of Art. 216 and Art. 224 (1) of the 
Constitution, Since invariably an addi- 
tional Judge has been appointed as a 
permanent Judge in due course except 
in some rare cases, every member who 
is appointed as an additional Judge and 
who has not completed the age of re~ 
tirement expects that he will be made 
permanent as and when a vacancy 
arises in the permanent strength and 
will be continued as an additional Judge 
by fresh appointments until such 
- yacaney arises provided the arrears in 
the High Court requiring his continu- 
ance as an additional] Judge persist, It 
cannot be said that such expectation on 
‘the part of an additional. Judge is not 
wel] founded, In addition to such settled 
expectation on the part of the addi- 
tional Judge, as the learned Attorney- 
General has submitted, even -on the 
part of the Govrenment there has al- 
ways been reluctance to send back an 
additional Judge to the Bar after the 
completion of his term specified under 
Art, 224 (1) and to lose the services of 
a Judge with éxperience, These twin 
factors namely the expectation on the 
part of the additional Judge and the 
reluctance on the part of the Govern- 
ment distinguish the case of an addi- 
tional Judge from the case of a new 
member who may be a competitor for 
the same post at the termination of the 
tenure of the additionaj Judge Ordi- 
narily the additional Judge is continued 
in service'as a Judge or as an additional 
Judge unless there are any relevant 
circumstances which would outweigh 
the above mentioned factors, In the ab- 
sence of any such cogent reasons for 
not appointing him again, the appoint- 
ment of somebody else in his place 
would be an unreasonable or perverse 
act which entitles an additional Judge 
to move the Court for appropriate re- 
lief in the peculiar circumstances in 


which Art. 224 (1) is being operated 
till now. 
1070. At this stage an allied con- 


tention urged in this connection may 
be disposed of. That contention is that 
an additional Judge cannot be dropped 
without giving him a reasonable op- 
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portunity of being heard in accordance 
with the prniciples of natural justice. 
We do not find any merit in this con- 
tention since the wide discretionary 
power of appointment exercisable by 
the President in the public interest un- 
der Art, 217 (1) is indicative of the ab-] 
sence of an obligation to act judicially. 
(Vide _ Para 65 Vol, I of Halsbury’s 
Laws of England (4th Edn.)), It is seen 
that from the language of that Article 
that the Constitution has evinced an in- 
tention to exclude the operation of the 
rule of audi alteram partem by confer- 
ring on the President unfettered dis- 
cretionary power subject only to the 
prescribed procedure of a consultation 
mentioned therein, (Vide Para 74, 
Vol. I of ‘Halsbury’s Laws of England’ 
(4th Edn.)), Having regard to the high 
office to which appointment has to be 
made under Art, 217 (1) of the Consti- 
tution and to the association of the 
high dignitaries who have to be consul- 
ted before any such appointment is 
made the application of principles of 
natural justice as of right is ruled out 
and non-compliance -with such princi- 
ples would not vitiate the decision, But 
it may still be shown on the available 
materja] that there was no cogent reason 
for the decision, 


1071. It is argued on behalf of the 
Government that there is no precedent 
in administrative law to such a conclu- 
sion being reached, There cannot be a 
precedent in England, in the United 
States of America and in Australia as 
there are no Additional Judges in those 
countries of the tppe we are havir:g in 
India and in India too we do not have 
a precedent because no such case has 
come up before the Court so far, This 
ease is indeed an extraordinary one. 
This Court, however, is under a duty 
to do complete justice when a matter 
comes before it, What kind of relief 
should be granted in such a case is 
governed by the facts and circumstan- 
ces of the case and the legal provisions 
governing it, If the problem is a new 
one a new solution has to be evolved. A 
Judge who has cultivated assiduously a 
sense of right and wrong sometimes may 
even depend upon his hunch while 
moulding the relief to be granted in a 
given case, It is a part of the judging 
process, The followmg words of Judge 


~ 
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Hutcheson are illuminating indeed, He 
tells us : i 


“I must premise that I speak now of 
the judgment or decision, the solution 
itself, as opposed to the apologia for 
that decision: the decree, as opposed to 
the logomachy, the effusion of the judge 
by which that decree is explained or 
excused.,........ The judge really decides 
by feeling and not by judgment, by 
hunching and not by ratiocination, such 
ratiocination appearing only in the opl- 
nion. The vital’ motivating impulse for 
the decision is an intuitive sense of what 
is right or wrong in the particular case; 
and the astute judge, having so decided, 
enlists his every faculty and belabors 
his laggard mind, not only to justify 
that intuition to himself, but to make 
it pass muster with his critics, Accord- 
ingly, he passes in review al] of the 
rules, principles, legal categories, and 
concepts “which he may find useful, 
directly or by an analogy, so as to select 
from them those which in his opinion 
wil] justify his desired result.” 

(See Jerome Frank: ‘Law and the Mo- 
dern Mind’ (1963) p. 112). 


1072. The following observations of 
Denning, L. J. (as he then was) in Can- 
dler y. Crane, Christmas & Co., (1951) 
2 KB 164 at p. 178 though in the mino- 
rity are also relevant here. He observ- 
ed : 


“This argument about the novelty of 
the-action does not appeal to me in the 
least. It has been put forward in all 
the great cases which have been mile- 
stones of progress in our Jaw, and it has 
always, or nearly always, been rejected. 
If you read the great cases of Ashby 
v. White (1703) 2 Ld. Raym, 938, Pasley 
v. Freeman, (1789) 3 Term Rep. 51 and 
Donoghue v. Stevenson, (1932) AC 562, 
you will find that in each of them the 
judges were divided in opinion, On the 
one side there were the timorous souls 
who were fearful of allowing a new 
cause of action.: On the other side, there 
were the bold spirits who were ready 
to allow it if justice so required, It was 
fortunate for the common law that the 
progressive view prevailed.” 


1073. If a progressive view was pos- 
sible in the English Common Law if 
should not be difficult to evolve solution 
in India under the Constitution to do 
justice within the bonds of law provid- 
ed the case calls for legal redress, — 
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1074. On the facts and in the pecu- 
liar circumsttances of the case, the only 
thing which the Court can do here is to 
examine the material before it in order 
to ascertain whether the refusa] to re- 
appoint the additional Judge concerned 
is based on any relevant grounds or not 
and to .mould the relief on the basis of 
the finding on the above question by ap- 
plying the relevant principles of admi- 
nistrative law, Any relief beyond this 
would be impermissible in view of the 
language of the relevant provisions of 
the Constitution. It is however made 
clear that even this limited enquiry is 
made possible only on account of the 
wrong application of Art, 224 (1) of the 
Constitution all these years. A similar 
enquiry may not be possible in the case 
of additional Judge to be appointed here- 
after, ` 


PART VII 


1075. It is interesting to trace the 
history of the provision relating to the 
transfer of Judges from one High Court 
to another, The Draft Constitution of 
India did not contain any provision pro- 
viding for such transfer. Cl. (c) of the 
proviso to Art. 193 (1) of the Draft Con- 
stitution merely stated that the office of 
the judge shall be vacated by his being 
appointed by the President to be a Judge 


of the Supreme Court or of any other 
High Court, When two members of the 
Constituent Assembly Shri R. R. Diwa- 
kar and Shri S. V. Krishnamurthy Rao 
moved an amendment to cl. (1) of Art- 
cle 193 of the Draft Constitution for 
adding cl, (d) which read as “(d) every 
judge shall be liable to be transferred 
to other High Courts” it was recorded 
that there was no need for the amend- 
ment as cl, (c) of Art, 193 (1) of the 
Constitution provided that the office of 
a judge shall be vacated by his being 
appointed to be a judge of another 
High Court. Perhaps the present Arti- 
cle 222 of the Constitution was not in 
view at that stage. (See B. Shiva Rao: 
'The Framing of India’s Constitution’, 
Vol, IV p. 165). The note made by the 
Drafting Committee on the proposal of 
the Home Ministry that a convention 
should be established whereby a pro- 
portion of judges in every High Court 
could be recruited from outside the Pro- 
vince stated that there was no bar lo 
the recruitment of Judges of High 
Court in any Province from outside the 
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Province or to the transfer of a judge 
of a High Court to another High. Court 
and a convention might be established 
whereby a proportion of judges of a 
High Court could be recruited from out- 
side the Province. (B. Shiva Rao: ‘The 
Framing of India’s Constitution’. Volume 
JV, p. 186). In.view of the suggestions 
made in the course of the discussion on 
the Draft Constitution, the Drafting 
Ccmmittee incorporated in the Revised 
Draft, Art, 222 which read as follows: 


922. (1) The President may transfer 
a Judge from one High Court to any 
other High Court within the territory 
of India, 


(2) When a Judge is so transferred, 
he shall, during the period he serves as 
a Judge of the other Court, be entitled 
to receive in addition to his salary such 
compensatory allowances as: may be de- 
termined, by Parliament by law and 
unti] so determined such compensatory 
allowance as the President may by order 


fix.” 


1076. In the letter dated November 
3, 1949. forwarding the Revised Draft 
to the President of the Constituent As- 
sembly referring to the newly added 
Art, 222, the Drafting Committee observ- 
ed thus: 


“Article 222 (new): We have pro- 
posed the insertion of this new article 
to enable the President to transfer a 
judge of a High Court from one High 
Court to another, The present provision 
in the Constitution would not permit of 
any compensatory allowance being given 
to judges on such transfer, Power has 
accordingly been reserved to Parliament. 
to determine by law the compensatory 
allowance to be paid in case they are 
so transferred, and, until Parliament so 
determine, to the President to fix by. 
order the quantum of such allowance.” 

1077. It may be seen that Art, 222 
(1) which was incorporated in the Re- 
vised Draft gave the power to the Pre- 
sident to transfer a Judge from one 
High Court to another without any ob- 
ligation to consult any other functionary 
before doing so. But on the 16th No- 
vember, 1949 an amendment to that 
Article was adopted by the Constituent 
Assembly which required the President 
to consult the Chief Justice of India 


before exercising the power of transfer. 
. Art, 222 (1) was finally enacted as fol-. - 


© enn 
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"222... (1) The President may, after 
consultation with the Chief Justice of 
India, transfer a Judge from one High 
Court to any other High Court within 
the territory of India.” 


_ 1078. Cl. (2) of Art. 222 was adopted 
in the form in which it had been pro- 
posed in the Revised Draft as set out 
above, Consequently Art. 217 was also 
suitably amended by introducing the 
word ‘transferred’ in proviso (c) to cl. (1) 
thereof. In defence of Art, 222 and in 
particular of cl. (2) of that Article pro- 
viding for payment of compensatory 
allowance to a Judge who is transferred 
from one High Court to another High 
Court, Dr. B. R. Ambedkar spoke in the 
Constituent Assembly before Art. 222 
was passed thus :— 


“The only question that we are called 
upon to consider is when a person is 
appointed as a Judge of a High Court 
of-a particular State, should it be per- 
missible for the Government to trans- 
fer him from that Court to a High 
Court in any other State? Jf so, should 
this transfer be accompanied by some 
kind of pecuinary allowance which 
would compensate him for the mone- 
tary loss that he might has to sustain 
by reason of the transfer? The Drafting 
Committee felt that since all the High 
Courts so far as the appointment of 
Judges is concerned form now a central 
subject, it was desirable to treat all the 
Judges of the High Courts throughout 
India as forming one single cadre like 
the I. C. S. and that they should be 
liable to be transferred from one High 
Court to another, If such power was 
not reserved to the Centre the admin- 
istration of justice might become a very 
difficult matter. It might be necessary 
that one Judge may be transferred from 
one High Court to another ‘in’ order to 
strengthen the High Court - elsewhere 
by importing better talent which may 
not be locally available, Secondly, it 
might be desirable’ to import a new 
Chief Justice to a High Court because 
it might be desirable to have a man 
who is unaffected by loca} polities and 
loca] jealousies, We thought therefore 
that the power to transfer should be 
placed in the hands- of the Central 
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abused. A Provincial Government might 
like to transfer a particular Judge from 
its High Court because that Judge had 
become very inconvenient to the Pro- 
vincia] Government by the particular 
attitude that he had taken with regard 
to certain judicial] matters, or that he 
had made a nuisance of himself by giv- 
ing decisions which the Provincial Gov- 
ernment did not like. We have taken 
care that in effecting these transfers no 
such considerations ought to prevail 
Transfers ought to take place only on 
the ground of convenience of the gene- 
ral administration, Consequently. we 
have introduced a provision that such 
transfers shal] take place in consulta- 
tion with the Chief Justice of India who 
can be trusted to advise the Govern- 
ment in a matter which is not affected 
by loca] 'or persona] prejudices, 


The only question, therefore, that re- 
mained was whether such transfer should 
be made so obligatory as not to involve 
any provision for compensation for loss 
incurred, We felt that that would be a 
severe hardship. A judge is generally 


appointed. to the High Court from the 
local bar. He may. have a household 
there. He may have a house and other 


things in which he will be personally 
interested and which form his belong- 


ings, . If he is transferred from .one 
High Court to another obviously he 
‘cannot transfer all his household. He 


will have to maintain a household . in 
the original Province in which he 
worked and he will have to establish a 
new household. in the new Province to 
which he is transferred. The Drafting 
Committee felt therefore justified in 
making provision that where such trans- 
fer is made it would be permissible for 
parliament to allow a persona] allow- 
ance to be given to a judge so transfer- 
red. I contend. that there is nothing 
wrong in the amendment proposed - by 
the Drafting Committee.” 

(The Constituent Assembly Debates, vn 
11 (1949) pages 580-581) 


1079. But by the Constitution (Seven- 
th Amendment) Act, 1956, the words 
“within the territory of India” in. clause 
(1) of: Art. 222 and the whole of el. (2) 
which provided for payment of-compen- 
satory allowance to a transferred. judge 
- were omitted, By the Constitution. (Fif- 
teenth Amendment) Act, 1963, a. new. 
el; . (2) was 
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After this amendment, Art. 222 of the 
Constitution reads thus: - 


“999, (1) The President may, after 
consultation with the Chief Justice of 
India, transfer a Judge from one High 
Court to any other High Court, 


(2) When. a Judge has been or is so 
transferred he shall, during the period 
he: serves, after the commencement of 
the Constitution (Fifteenth Amendment) 
Act, 1963, as a Judge of the other High 
Court, be entitled to receive in addition 
to his salary such compensatory allow- 
ance as may be determined by Parlia- 
ment by law and, until so determined, 
such compensatory allowance as the Pre- 
sident may by order fix.” 


1080. This leads to the question 
whether under Article 222 of the Con- 
stitution, the consent of a Judge of a 
High Court is necessary to transfer him 
from one High Court to another High 
Court. The majority judgment of this 
Court in Union of India y. Sankalchand 
Himatlal Sheth, (1978) 1 SCR 423: 
(AIR 1977 SC 2328) holds that the con- 
sent of a Judge for his transfer from 
one High Court to another High: Court 
is not necessary. It is, however, con- 
tended before us that the said interpreta- 
tion of Art, 222 is erroneous as it would 
affect adversely the independence of the 
judiciary. It is significant that Art, 222 
does not state in express terms that the 
consent of the Judge concerned is a 
pre-requisite for his transfer. Jn places 
where consent of a Judge is needed the 
Constitution has stated that such con- 
sent should be obtained from the Judge 
concerned (vide proviso to Art, 128 and 
proviso to Art, 224A of the Constitu- 
tion), Under Art. 127 (1) of the Con- 
stitution if at any time there is no quo- 
tum of the Judges of the Supreme 
Court available to hold or to continue 
any session of the Court, the Chief Jus- 
tice of India may with the previeus 
consent of the President and after con- 
sultation with the Chief Justice of the 
High Court concerned request in writ- 
ing the attendance at the sittings of the 
Supreme Court as an ad hoc Judge 
for such period as may be necessary of 
a Judge of a High Court duly qualified 
for’ appointment as a Judge of the Sup- 
designated by the 
Chief Justice of India. Cl. (2) of Arti- 
cle 127. makes- it: obligatory on the part. 
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of the High Court Judge who is so de- 
sigsnated to attend the sittings of the 
Supreme Court in priority to other 
duties of his office at the time and for 
the period for which his attendance ‘s 
required and while so attending he shall 
have all the jurisdiction, powers and 
privileges and shall discharge the duties 
of a Judge of the Supreme Court. It is 
significant that Art, 127 does not require 
the consent of the Judge fo be designat- 
ed under Art. 127 (1) to be obtained 
before asking him to function as an hoe 
Judge of the Supreme Court even though 
it may involve the shifting of his resi- 
dence during the period specified in the 
letter of request sent to him under 
Art, 127 (1). A Judge of a High Court 
may have to be shifted from one place 
to another when the reorganisation of 
-the State in which the High Court is 
situated takes place even though such 
shifting may not strictly amount to a 
transfer under Art, 222 (See U. B. Raju 
v. State of Gujarat, (1981) 1 SCR 613: 
(AIR 1980 SC 2075) and such shifting 
may not depend upon the willingness of 
the Judge concerned, It cannot be said 
that any transfer or shifting of a Judge 
without his consent would amount to a 
punishment and would interfere with 
the independence of the Judge concern- 
ed or of the judiciary, If the require- 
ment of the consent of the Judge in 
question is read into Art, 222 then the 
power conferred on the President ceases 
to be a power in the jurisprudential 
sense. A power is defined by Salmond 
as ability conferred on a person by the 
law to alter, by his own will directed 
to that end the rights, duties, liabilities 
or other legal relations either of him- 
self or of other persons. Powers are 
either public or private. The former 
are those which are vested in a person 
as an agent or instrument of the func- 
tions of the State, We are not here 
concerned with the latter class, If Arti- 
cle 222 is construed as requiring the con- 
sent of a Judge to be transferred then 
the power of the President can be neu- 
tralised by the Judge withholding con- 
sent, Such a construction would virtu- 
ally confer on an unwilling Judge an 
immunity against the exercise of the 
power by the President under Art. 222 


even though public interest de- 
mands the transfer of the Judge. 
Article 222 would in that case 
become almost ineffective, That being 
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= such a construction has to be avoid- 
ed, 


1081. One other reason which pro- 
mpts me to say so is as follows: By 
way of comparison we may refer here 
to some of the provisions of the Sup- 
reme Court of Judicature (Consolidation) 
Act 1925 (15 & 16 Geo, 5. C-49) of Eng- 
land which appears to have been used 
as a mode] for some of the relevant pro- 
visions of the Government of India Act, 
1935 and.of the Constitution. S, 3 of 
that Act corresponds to Art, 224A 
of the Constitution. Section 7 of that 
Act corresponds to Art. 127 and Sec- 
tion 8 of that Act corresponds to Arti- 
cle 128. S. 4 (1) of that Act provides 
for the establishment of three Divisions 
of the High Court and they are now call- 
ed the Chancery Division, the King’s 
Bench Division (now called the Queen’s 
Bench Division) and the Family Divison 
(formally known as the Probate Divorce 
and Admiralty Division). S. 4 (2) of 
that Act which provides for the attach- 
ment of a puisne Judge to one of the 


-abovesaid three Divisions and his trans- 


fer from one Division to another reads: 


“4. (2) The puisne Judges of the 
High Court shall be attached to the 
several Divisions thereof by direction of 
the Lord Chancellor and . any such 
Judge may with his consent be trans- 
ferred by a like direction from one oi 
the said Divisions to another: 

Provided that no direction shall be 
given for the transfer of a puisne judge 
from the King’s Bench Division or from 
the Probate, Divorce and Admiralty 
Division without the concurrence cf tha 
President of that Division,” 

(Emphasis added) 

1082. The pattern of the above sece 
tion shows that if the Constitution 
makers intended that the transfer of a 
Judge from one High Court to another 
under Art, 222 should be with his con- . 


‘sent, they would have included neces- 


sary words in Art, 222. The ‘words 
corresponding to the words “with his 
consent” in the above said S, 4 (2) are 
Significantly absent in Art, 222 of the 
Constitution, 

1083. It is argued by Shri H. M 
Seervai, learned counsel for the peti- 
tioners in Transfer Case No. 22 of 1981 
that the majority decision of this Court 
in Sankalchand Sheth’s case (AIR 
1977 SC 2328) (supra) holding that the 
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consent of the Judge concerned is not 
necessary for transferring him from one 
High Court to another- High Court under 
Article 222 of the Constitution requires 
to be reconsidered for the reason that 
the assumption of Chandrachud, J. (as 


he then was) and Krishna Iyer, J. that- 


there was no provision for transfer of 
Judges of High Courts in the Govern- 
ment of India Act, 1935 is erroneous and 
that every such transfer should be con- 
sidered, as q fresh appointment of the 
Judge concerned in the court to which 
he is transferred. It is contended that 
if the effect of a transfer under Art, 222 
is a fresh appointment, the consent of 
the Judge so transferred should be con- 
sidered as an essential] pre-requisite of 
every such transfer, J should say at the 
outset that the argument is really an in- 
genious one, but it does not appear to 
have ` been presented in Sankalchand 
Seth’s ease (ATR 1977 .SC 2328) (supra) 
in the form in which it is argued before 
us, 


1084. We shall examine the above 
contention now urged before us in two 
parts — (1) Whether there was a provi- 
sion for a transfer of a Judge under the 
Government of India Act, 1935 ? and (3) 
If, there was such a provision, whether 
the decision of the majority in Sankal- 
chand Sheth’s case (supra) requires to 
be reconsidered ? 


1085. It is true that Chandrachud, J, 
(as he then was) and Krishna Iyer, J, 
have both stated jin the course of their 
opinions that there was no provision in 
the Government of India Act, 1935 pro- 
viding for the transfer of a Judge from 
one High Court to another High Court 
and both the learned Judges proceeded on 
the assumption that under that Act the 
induction of a Judge of one High Court 
in another was possible only by a fresh 
appointment. Even Bhagwati and Un- 
twalia, JJ. who constituted the minority 
in Sakalchand Sheth’s case (supra) 
porceeded on the same basis, Bhagwati, 
J. observed in that case at page 473: 
“Neither in proviso (c) nor in any other 
provision of the Government of India 
Act, 1935 was the word ‘transfer’ used 
and there was also no specific provision 
in that Act conferring power to trans- 
fer a High Court Judge.” Untwalia, J, 
observed in that case at page 510: 
“Neither in proviso (ec) nor in any other 
section of the Government of India Act 
was the word “transfer” used or such 
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a power conferred in terms on the Gov- 
ernor-General.” It is, however, assert» 
ed before us that there was a provision 
for transfer in the Government of 
India Act. 1935 for the following reason. 
Section 220 (2) of the Government of 
India Act, 1935 as it was originally en- 
acted read :— 


"990, (2) Every. judge of a High 


- Court shal] be appointed by His Majesty 


by warrant under the Royal Sign 
Manual and shaj hold office until he 
attains the age of Sixty years : 

Provided that— 

(a) a judge may by resignation under 
his hand addressed to the Governor re- 
sign his office: 

-(b) a judge may be removed from his 

office by His Majesty by warrant under 
the Royal Sign Manual on the ground 
of misbehaviour or of infirmity of mind 
or body, if the Judicial] Committee of 
the Privy Council, on reference being 
made to them by His Majesty, report 
that the judge ought on any such ground 
to be removed.” 


1086. On October 26, 1944, the Bri- 
tish Parliament enaeted the India (Mis- 
cellaneous Provisions) Act, 1944 by 
which el. (c) was added at the end of 
the proviso, to sub-see, (2) of S. 220 of 
the Government of India Act, 1935. 
Sec, 2 of the said amending Act of 1944 
read : 

"2. Judges to [vacate office on transfer. 
— At the end of the proviso to sub-sec- 
tion (2) of section two hundred 
and twenty of the prineipal Act (which 
relates to the term of Office of judges 
of High Courts) there shall be added the 
following paragraph :— 


‘(c) the office of a judge shall be 
vacated by his being appointed by His 
Majesty to be a judge of the Federal 
Court or of another High Court.” 


1087. Section 6 of the said amending 
Act of 1944 provided that the above 
amendment made by S. 2 thereof in the 
Principa] Act should be deemed to haye 
seen made therein immediately before 
the passing thereof and thus the newly 
added cl. {ej of the proviso to S. 220 (2) 
Was giyen retrospective effect. Then re- 
liance is placed on the speech of Earl 
of Munster made on July 4, 1944 in the 
House of Lords in support of the Bill 
which jater became the said amending 
ae the releyant part of which read 

US je : 


608 S.C. 


“Clause 2 of the Bill makes it clear 
that if a Judge of the High Court is 
transferred to another High Court or to 
the Federal Court, he shal] not retain 
his effice of a judge of'the High Court 
frem which he was transferred. This 
is the only Clause which will be retro- 
spective. I might mention that there 
is a similar provision in Section 10 of 
the Supreme Court of Judicature Act, 
1925: applicable to High Court Judges in 
this country.” (Underlining supplied). 
See Hansard, (Lords) Vol, 132, Col. 632 
of July 4, 1944, 

` $088. Reliance is also placed on two 
other speeches made in the House of 
Commons on September 27, 1944 on the 
‘same Bill, the relevant parts of which 
are given below : 


1689. The Secretary 
India (Mr. Amery) stated : 

“The second clause clears up a doubt 
which had been expressed as to whether 
under the previsions of the Act a Judge 
transferred in India from one High 


Court to another or to’ the Supreme 
Court (sic) might not be considered as 
still holding his position in his original 


of State for 


Court. In our own Judicature Act, 1925, 
. that point is made clear in Sec. 10. 
This Clause simply adopts the Indian 


condition to the wording of our own 
Judicature Act.” (Underlining supplied). 
(See Hansard, (Commons) Vol, 493, Col. 
345 ef 27-9-1944), 

1699. Mr. peek Lanen also ob- 
served : 


“With respect to the Judges, I under- 
stand the proposal is merely intended to 
put beyond question what was certainly 
the intention in regard to them, That 
is, I understand the only part of the 
Bill which is retrospective. It is simply 
to clear up doubts...... ...” (Ibid Col, 347) 


16931. The argument .constructed on 
the basis of the above material jis that 
cl, (c) of the proviso to S. 220. (2) of 
the Government of India Act, 1935 pro- 
vided for the transfer of Judges of. one 
High Court to another High Court dl- 
though it used the word ‘appoint’ 
that is made clear by the use of the 
word ‘transfer’ . in the marginal note of 
Section 2 of the amending Act of 1944 
which introduced. the amendment, I 
have carefully considered the above sub- 


mission but I have to state that it re- ` ) 
' draftsman, 


quires ” lot ‘of crédulity to” accept: it in 
the circumstances of the case.. The 
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sOurce of inspiration for this argument- 
is- easily traceable ‘to the margina] note 
to Section 2 of the India (Miscellaneous 
Provisions) Act, 1944,- which reads: 
‘Judge to vacate office on transfer’. The 
importance of a marginal note in statu- 
tory construction so far as English statu- 
tes are concerned appears to be very 
little as can be gathered from the fol- 
lowing words in Craiés on ‘Statute Law’ 
(sixth Edn.) page 197 :— 

““The sidenotes are not part of the 
Act and I believe are not considered or 
amended by the legislature”, Lord Mac 
Naughten in the Privy Council consider- 
ed it wel] settled that the marginal notes 
cannot be referred to for purposes of 
construction, Thakurain Balraj Kunwar 
v. Rae Jagatpal Singh, (1904) 31 IA 132, 
142 and Lord Hanworth M, R. referring 
to the Superannuation Act of 1859. said: 
“It was contended that these: catchwords 
could be used to-explain the meaning 
of sections upon which they appear. As 
explained by Baggallay LJ in Att.-Gen, 
v. G. E. Ry., supra, marginal notes are 
not part of an Act of Parliament, The 
Houses of Parliament have nothing to 
do with them, and I agree with the 
learned Lords Justices in that case that 
the courts cannot look at them Nixon 
v. Att-Genl, (1930) 1 Ch 566, 593”, 

1092. In Maxwell on ‘The Interpreta- 
tion of Statutes’ (12th Edition) it is stat- 
ed at pages 9-10 thus: 
` “The notes often found printed at the 
side of sections in an Act, which pur- 
port to summarise the effect of the sec- 
tions, have sometimes been used as an 
aid to construction. But the weight of 
the authorities is to the effect that they 
are no parts of the statute and so should 
not be considered, for they are “inserted 
not by Parliament nor under the aus 
thority of Parliament, but by irrespon 
sible persons”, 

1093. In ‘Statutory Interpretation’ 
by Sir Rupert Cross (1976 Edition), we 
have a very instructive passage explain- 
ing the relative importance of certain 
parts of a statute, including side notes 
(or marginal notes), The learned au- 
thor is of the view that although the 
long title, preamble (if any) and short 


title of a ‘statute may be described as 


aids to the ascertainment of the inten- 
tion of Parliament, crossheadings, side- 
notes (or marginal notes) and punctua- 
tion merely indicate the intention: of the 
He proceeds to observe at 
pages 107-108, 113-114 thus : 
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“There is a bewildering mass of con- 
flicting dicta on the question whether 
some of the above items can be treated 
as aids to construction at all and, when 
it is conceded that they may be ` so 
treated, upon their weight. This is due 
to a failure to distinguish between two 
Stages in the process of interpretation 
at which the aids may be relevant, The 
first stage is that at which the judge 
has to decide whether he has any real 
doubt about the meaning of the word, 
phrase or passage which he is called 
upon to interpret. At this pojnt it is 
hard to believe that he can or should 
have any inhibitions concerning the 
parts of the statute which he will read. 
No_doubt he will begin with the section 
containing the word, phrase or passage 
in dispute, He can hardly help taking ac- 
count of the punctuation and side, note. 
If he is to fulfil] his duty of reading the 
whole Act, when it is necessary to do 
sO in order to determine whether there 
ig an ambiguity, he’ must look at the 
‘Jong title, preamble (if any),. short title 
and cross-headings, If, after this per- 
formance, the Judge is satisfied that the 
word, phrase or passage the meaning of 
which is in dispute really only has one 
meaning in the context, he must aed 
that meaning; but if he has doubts 
the subject he wil] think again. It is at 
this point that the distinction between 
the enacting parts of a statute and: the 
other parts becomes crucial. If the 
sole cause of doubt is a disparity þe- 


tween the’ otherwise’ clear and unambigu- 


ous words and a title, preamble, heading 
or side note, the judge must disregard 
his doubts and apply. the otherwise 
clear and unambiguous words. This is 
because there is a rule of ldw according 
to which, although the parts of the ‘sta- 


tute which do not enact anything may - 


be consulted as a guide to Parliamen- 
tary intent and hence to the meaning of 
the enacted word; effect must not be 
given to any doubts which they may 
raise about the meaning of that word. 
If, however, the judge has doubts about 
the meaning of the’ statutory provision 
he is considering for some such other 
reason as its lack of clarity or apparent 
pointlessness, -he ‘may take the title, 


preamble, heading or side note into con- 


' sideration in- determining how those 
doubts should be resolved,. As we shall 
see, reservations have been ex- 
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the  proprjety of 
taking any ‘of the above items 
into consideration, and it is necessary 
to be especially cautious when endeav- 
ouring to state the law with regard to 
the extent to which the short title and 
side notes, not to mention punctuation. 
may be taken into consideratjon, but it 
is submitted that the following remarks 
of Lord Upjohn in Director of Public 
(1971) AC 
1 at p. 28 amply justify the above gene- 
ral account of the relevance of the items 
mentioned at the beginning of this sec- 
tion to the judicial process of interpre- 
tation. The remarks were made with 
special reference to cross-headings - 


pressed about 


“When the Court construing the Act 
is reading it through to understand it, 
it must read the cross-headings as well 
as the body of the Act and that will 
always be a useful pointer to the inten- 


tion of Parliament in enacting the im- 


mediately following sections. Whether 
the cross-heading is no more than a 
pointer or label, or is helpful in assist- 
ing to construe, or even in some cases 
to control, the: meaning or ambit of 
those sections must necessarily depend 
on the circumstances of each case and 
Ido not thinkit is possible to lay down 
any rules”. 


The matter must now be considered in 
slightly greater detail, 


Side ee ne 


: Chandler vy, Director of Public Prose- 
cutions, (1964 AC 763) may be cited as 
conclusive authority for the proposition 
that side notes (frequently spoken of as 
“marginal notes”) cannot be used as 
aids to construction in any circumstan- 
ces. The defendants, members of the 
Commitee of One. Hundred, the aim of 
which was to further nuclear disarmam- 
ent, participated in a demonstration al 
an airfield with the object of grounding 
all aircraft. They were charged with 
and convicted of an offence against Sec- 
tion 1 (41) of the Official Secrets Act 1911 
which punishes those who approach pro- 
hibited places for a purpose prejudicial 
to the safety of the State. The side note 
reads “penalties for spying” and it was 
conceded that the defendants were not 
spying, but their appeal to the House 


of Lords was dismissed on the ground 
that they were acting 3 for a purpose pre- 
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judicial to the safety of the State. with- 
in ae meaning of S. 1 (1) Lord Reid 
Said : 


“In my view side notes cannot be used 
as an aid to construction, They are 
mere catchwords: and I have never 
heard of it being supposed in recent 
times that an amendment to alter a 
side note could be proposed in either 
House of Parliament, Side notes in the 
original Bill are inserted bythe drafts- 
man, During: the passage of the Bill 
through its various stages amendments 
to it or other reasons may make it de- 
sirable to altera sidenote. In that event 
I have reason to. believe that altera- 
tion is made by the appropriate officer 
of the House — no doubt in consulta- 
tion with the draftsman.. So sidenote 
cannot be enacted in the same sense as. 
the long title or any part of the body 
of the Act.” 


In spite of its great weight, three re- 
marks may be made with regard to this 
passage. In the first place what Lord 
Reid said would seem to be equally ap- 
plicable to cross-headings, yet we have 
just seen that this has. not prevented 
them from being treated in much the 
same way as the long title and pream- 
ble, Secondly, even if it is the case that 
side notes cannot be called in aid in 
order to resolve doubts, it can hardly be 
the law that they are fo be disregarded 
by the judge when he is perusing the 
Act with a view to ascertaining whether 
he has any doubts, No 
expected to treat something which 1s be- 
fore his eyes as though it was not there. 
In the words of Upjohn, L. J. : “While 
the marginal note to a section cannot 
contro] the language used in the section, 
it is at least permissible to approach .a 
consideration of its general purpose and 
the mischief. at which it: is: aimed with 
the note in mind. Finally, Lord Reid’s 
remarks in Chandler v. Director of 
Public Prosecutions must be read in the 
light of his subsequent remarks in Direc- 
tor of Public Prosecutions vy, Schildkamp 
(1971) AC 1 at p. 10: 


“But it may be. more realistic to ae- 
cept the Act as printed as being the 
product of the, whole legislative process, 
and to give due weight to everything 
found in the printed Act. I say more 
realistic because in very many cases the 
provision before the court was never 
even mentioned in debate in either 


>. P. Gupta and others v. Union of India and others 


tion of the words in the 


judge can be. 
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House, and it may be that its wording 
was never closely scrutinised by any 
member of either House. In such a 
case it ig not very meaningful to say 
that the words of the Act represent the 
intention of Parliament but the punc- 
‘uation, cross-headings and side notes do 


- NOC, 


1094. In Bhinka v. Charan Singh, 
(1959) Supp 2 SCR 798 at’ p. 809: (AIR 
1959 SC 960 at pp. 965, 966) Subba 
Rao, J. (as he then was) observed thus: 

“ “Maxwell on Interpretation of Sta- 
tutes”, 10th Edn., gives the scope of the 
user Of such a heading in the interpreta- 
tion of a section thus, at p. 50: 

“The headings prefixed to sections or 

sets of sections in some modern statutes 
are regarded as preambles to those sec- 
tions. They cannot control the plain 
words of the statute but they may ex- 
plain ambiguous words.” 
If there is any doubt in the interpreta- ` 
section. the 
heading certainly helps us to resolve 
that doubt.” 

1095. In Indian Aluminium Company 
etc. v. Kerala State Electricity Board, 
(1976)1 SCR 70 atpp. 86, 87: (AIR 1975 
SC 1967 at p. 1976) Bhagwati, J. said: 

‘Tt is true the marginal note cannot 
afford any legitimate aid to a construc- 
tion of a section, but it can certainly be 
relied upon as indicating the drift of 
the section, or, to use the word of Col- 
lins M. R. in Bushell v. Hammond, (1904) 
2 K. B. 563 “to show. what the section 
was dealing with’.”. 


1096. A reading of the passages and 
decisions referred to above leads to the 
view that the Court while construing 
a statute has to read both the marginal 
notes and the body of its provisions. 
Whether the marginal notes would be 
useful to interpret the provisions and 
if so to what extent depends upon the 
circumstances of each case. No settled © 
principles applicable to all cases can be 
laid down in this fluctuating state of 
the law as to the degree of importance 
to be attached to a marginal note in a 
statute. If the relevant provisions in 
the body of the statute firmly point to- 
wards a construction which would con- 
flict with the marginal note the mar- 
ginal note has to yield, IÊ there is any 
ambiguity in the meaning of the provi- 
sions in the body of the statute, the mar- 
ginal note may be looked into a8 an aid 
to construction, 
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1097. The marginal note in question 
was not incorporated in the Government 
of India Act, 1935. Moreover, the mar- 
ginal note differed in material respects 
from clause (c) which was added. to the 
proviso to Section 220 (2) of the Gov- 
ernment of India Act 1935 as clause (c) 
referred to appointments to the Federal 
Court and to another High Court, There 
could be no transfer of a High Court 
Judge to the Federal Court. He could 
become a Judge of the Federal Court 
only on being appointed as such under 
section 200 (2) under a separate war- 
rant of appointment. Even in the case 
of High Courts, a Judge of a High Court 
could become a Judge of another High 
Court under the Government of India 
Act, 1935 only by an appointment under 
Section 220 (2) by a warrant of appoint- 
ment, There was no independent pro- 
vision corresponding to Article 222 of 


the Constitution, providing for trans- 
fer in the Government of India Act, 
1935. The Earl of Munster and Mr. 


Amery who spoke in the British Parlia- 
ment on the subject were probably in- 
fluenced by the marginal note in the 
amending Act and if I may say so got 
into an error of proximity when they 
relied on Section 10 of the Supreme 
Court of Judicature (Consolidation) Act, 
1925, which established the Supreme 
Court of Judicature in England con- 
sisting of His Majesty’s High Court . of 
Justice and His Majesty's Court of 
Appeal both of which were in the same 
building at the Royal Courts of Jus- 
tice, Even there S. 10 (2) of that Act 
provided that the office of any Judge 
of the High Court would be vacated by 
his being appointed as a Judge of the 
Court of Appeal and the same Act 
used ‘transferred’ in Section 4 (2) there- 
of where it was dealing with the trans- 
fer of a Judge of the High Court from 
one Division to another Division, The 
Marginal note and the speeches relied 
on are. therefore, of not much use. On 
this slender material we cannot hold 
that there was a provision for trans- 
fer of a High Court Judge under the 
Government of India Act, 1935. I am 
of the view that there is no error com< 
mitted by the learned Judges in stating 
so in Sankalchand Sheth’s . case (AIR 
1977 SC 2328) (supra). and the decision 
in that case is not liable to be reconsi- 
dered on the ground now urged before 
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1998. It is alternatively urged that 
as the Constitution has used the words 


‘transfer’ and ‘appointment’ inter- 
changeably in Art. 222 and in para- 
graph 11 (b) (iii) of the Schedule to 


- the Constitution, the word ‘transfer’ in 


Art, 222 should be read as equivalent to 
‘appointment’ and a transfer of a Judge 
therefore results in a fresh appointment 
which requires his consent, Para 11 (b) 
(ili) of the Second Schedule to the Con- 
stitution reads thus :— 

“11 (b). “Actual service” 

O Be) arera 

(iii) joining time on transfer from a 
High- Court to the Supreme Court or 
from.one High Court to another.” 


-` 1099. The contention is that since a 
High Court Judge can become a Judge of 
the Supreme Court only by a fresh ap- 
pointment and that in para 11 (b) (iii) 
of the Second Schedule to the Constitu- 
tion the word ‘transfer’ is used to de- 
note such appointment, it should be held 
that even when a High Court Judge is 
transferred to another High Court he 
must be deemed to have been appointed 
afresh in the Court to which he is tran- 
sferred and because it is a fresh appoint- 
ment his consent is necessary as it is 
needed under Art, 217 (1). In support 
of this submission reliance is placed on 
another part of Maxwell on ‘The Inter- 
pretation of Statutes’ (12th Edition) at 
page 286 where it is stated thus: 


“Just as the presumption that the 
Same meaning is intended for the same 
expression in every part of an Act is 
not of much weight, so the presumption 
of a change of intention from a change 
of language — which is of no great 
weight in the construction of documents 
— seems entitled to less weight in the 
construction of a statute than in any 
other case: for the variation is some- 
times to be accounted for by the drafts- 
men’s concern for “the graces of the 
style’? and his wish to avoid the re- 
peated use of the same words, sometimes 
by the circumstance that the Act has 
been compiled from different sources, 
and sometimes by the alterations and 
additions from various hands which Acts 
undergo in their progress through Parlia- 
ment”, ' 


1100. The decision in Stafe of Bom- 
bay v. Heman Santlal Alreja (AIR 1953 
Bom 16) is also cited before us for our 
consideration in support of this conten- 


ineludes — 


612 S, C, 


tion. In that case, the High Court of 
Bombay has observed at pages 23-24 
thus .— 


“The argument is yery attractive and 
receives considerable support from two 
different expressions used in the Con- 
stitution. It is perfectly true that the 
ordinary and normal canon of construc- 
fjon requires that when we find in a 
Statute or in a Constitution two 
different expressions used, as far 
as possible two different meanings 
must be given to these expressions, be- 
cause it must be assumed that the Legis- 
lature or the Constituent Assembly did 
not use two different expressions without 
intending to convey two different mean- 
ings, But instances are not unknown 
where two different expressions have 
been used to convey the same meaning.” 


1101. In the aforesaid Bombay case 
the learned Judges were concerned with 
the apparent difference between two ex- 
pressions ‘law in force’ and ‘the existing 
law’ of which the latter expression was 
more compendious than the former and 
could include within its scope both the 
former expression ‘law in force’ which 
meant law actually in force and any 
law potentially in Operation such as law 
which had been suspended or which 
had not been extended to certain territo- 
ries. The two expressions found place 
in Article 13 and Art, 372 respectively 
of the Constitution, On a consjderation 
of the relevant circumstances, the Bom- 
bay High Court came to the conclusion 
that ‘existing law’ and ‘law in force’ 
had been used in the Constitution with- 
out any distinction or difference. We 
are not faced with any difficulty im this 
ease of the sort with which the Bombay 
High Court had to deal in the above de- 
cision, The Constitution has used the 
word ‘appointment’ and ‘transfer’ to 
convey two different senses, the first 
meaning the initia) induction of a per- 
son into a post and the latter meaning 
the shifting of a person from one post 
to another equivalent post, The mem- 
bers of the Constituent Assembly were 
quite familiar with this distinction 
which was well known to the bureauc- 
racy ¿t the time when the Constitution 
was enacted. The following history of 
the legislation supports the view that 
the two expressions are not used in the 
same sense as meaning ‘appointmen? 
only but they mean two different con- 
cepts as stated earlier, Cl, (c) of. pro- 
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viso to S. 220 (2) of the Government of 
India Act, 1935 which is the earliest of 
the relevant clauses read as :— 

“(c) the office of a Judge shall be 
vacated by his being appointed by His 
Majesty to be a Judge of the Federal 
Court cr of another High Court”, 

1102. Clause (c) of the proviso to 
Art, 193 (1) of the Draft Constitution 
which did not contain a provision for 
the transfer of High Court Judges read 
as follows : 

"(c) The office of the Judge shall be 
vacated by his being appointed by the 
President to be a Judge of the Supreme 
Court or of any other High Court”. 

1103. Inthe Revised Draft Constitu- 
tion whichwas submitted tothe Consti- 
tuent Assembly on Nov. 3, 1949, in 
which a provision for transfer had been 
included in Art, 222, Cl. (c) of the pro- 
viso to Art, 217 (1) which almest re- 
mained unaffected read as: 

‘(c) The office of a Judge skall be 
vacated by his being appointed by the 
President to be a Judge of the Supreme 
Court orof anyother High Court in any 
State specified in the First Schedule’. 

1104. But on November 16, 1949 the 
above clause was amended at the stage 
of the third reading of the Constitution 
emphasizing the difference between ‘ap~ 
pointed’ and ‘transferred’ and in order 
to bring it in accord with Articie 222 
which provided for transfer of High 
Court Judges. After the amendment if 
read as under :— l 


"(c The office of a Judge shall be. 
vacated by his being appointed by the 
President to be a Judge of the Supreme 
Court or by his being transferred by the 
President to any other High Court with- 
in the territory of India” (emphasis add- 
ed) 

(See Constituent Assembly Debates, Vok 
11 p. 596). 

1105. If the Constituent Assembly 
had thought that appointed’ and ‘tran- 
sferred’ were interchangeable, there 
would have been no need for the amend- 
ment as the provision in the Revised 
Draft Constitution was sufficient. But 
it deliberately amended the provision as 
stated above by distinguishing a ‘trans~ 
fer’ from an ‘appointment’. If in spite 
of this amendment, the Constituent As- 
sembly has allowed para. 11 (b) (ii) in 
the Second Schedule to the Constitution 
to remain as it is, it only means that 
it thought that the. word ‘transfer’ had 
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been used therein in a broad sense nean- 
ing a physica] ‘transfer’ of the Judge 
concerned which included poth appoint- 
ment to the Supreme Court and transfer 
to another High Court and that is clear 
by the use of a common expression 
‘transfer’ in respect of both the events 
which follow it in that clause. More- 
- over, this argument now pressed before 
us runs counter to Art, 222 of the Con- 
stitution which appears to be a com- 
plete Code onthe topicof transfer ofa 
High Court Judge. If transfer is a 
fresh appointment, Art. 217 (1) of the 
` Constitution would immediately be at- 
tracted and that provision contains an 
entirely different procedure of consulta- 
tion from what is contained in Art. 222 
I. therefore, do not find any merit in 
this contention, 
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1106. The next contention urged 
against the correctness of the majority 
decision in Sankalchand Sheth’s case 


(AIR 1977 SC 2328) (supra) is the one 
that appealed to Untwalia, J. in that 
case, namely, that a transferred Judge 
cannot become a Judge of the High 
Court to which he is transferred with- 
Out taking a fresh oath in accordance 
with Article 219 of the Constitution in 
the form prescribed in the Third Sche- 
dule to the Constitution. The gist of the 


argument may be summarised thus: 
Article 219 provides that every 
person appointed to be a Judge 


of a High Court shal] before he enters 
upon his office, make and subscribe þe- 
fore the Governor of the’ State, or some 
' person appojnted jn that behalf by him, 
an oath or affirmation according to the 
form set out for the purpose in the 
Third Schedule to the Constitution. The 
form of the oath in the case of Judges 
of High Court reads :— 


"Ty, A. B., having been appointed Chief 
Justice (or a Judge) of the High Court 


at (or of)...... Swear in the name of God 
solemnly affirm 
that’ I will: bear true faith 
and allegiance to the Constitution 
of India as by law © established, 


that I will uphold the sovereignty and 
integrity of India, that I will duly and 
faithfully and to the best of my ability, 
knowledge and judgment perform the 
duties of my office without fear or fav- 
our, affection: or ill-will and that I will 
uphold the Constitution and the laws.” 

“1107. It may be noted that the place 
where the High ‘Court ‘is situated or’ the 
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State. to which it pertains should be 
inserted in’ the blank space shown in the 
form of oath set out above, Cl. (c):of 
proviso to Art. 217 (1) of the Constitu- 
tion states that the office of a Judge 
of a High Court shall be vacated by 
his being appointed by the President to 
any other High Court within the ter- 
ritory of India. The argument is that 
Since a Judge of a High Court has to 
take a fresh oath when he is appointed 
as a Judge of the Supreme Court he 
should also take a fresh oath when he 
is transferred to another High Court be- 
fore he enters upon his duties there for 
the reason that he ceases to be Judge of 
a High Court to which he is originally 
appointed on being transferred and the 
oath taken earlier would come to an end 
On such transfer as the oath is with 
reference to the High Court concerned, 
(which ‘is inserted in the blank space in 
the form of oath), It is argued that it 
is not possible for a person to function 
as a Judge unless the oath is operative. 
If a transferred Judge has therefore to 
take a fresh oath then it is urged that 
the order of transfer would become a 
fresh appointment for which his con- 
sent would be required by necessary 
implication as it is necessary in the case 
of a first appointment under Art. 217 (1). 
It is difficult to agree with this conten- 
tion. What is the object of an oath? 
An oath is taken by a Judge in order to 
show his allegiance to the Constitution 
and to affirm that he will duly and faith- 
fully discharge his duties as a Judge 
without fear or favour, affection or ill- 
wil] and that he will uphold the Con- 
stitution. The essential part of: it is 
what he swears or affirms to do. The - 
words “having been appointed Chief 
Justice (or a Judge) of the High Court 
at (or of)” in the form of oath are only 
descriptive of the person who takes 
the oath. The oath is not confined to 
the High Court where he enters his 
office, It will operate as Jong as he 
discharges judicial duties either in that 
High Court or in any other High Court 
to which he may be transferred wunder 
Art. 222 of the Constitution or even 
when he discharges any other duty 
which he may be requested to do by 
the President as provided in para. 11 
(b) (i) of the Second Schedule to the Con- 
stitution. The oath binds him . even 
after his retirement. A perusal of some 
of. the provisions of the: Constitution 
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would establish this, Under Art. 127 of 
the Constitution a High Court Judge 
can be asked to discharge the duties of 
a Judge of a Supreme Court. Under 
Art, 224A a retired High Court Judge 
can be asked to sit in the High Court 
where he had worked as a Judge before 
_ his retirement or in any other High 

Court and.decide eases. In neither of 
these two cases he has to take a fresh 
oath, even though he discharges judicial 
duties. It is contended that since in 
the first of these two cases he is not 
treated as a regular Supreme Couri 
Judge but continues to be a High Court 


Judge and in the second  case.he is 
entitled to have all the jurisdiction, 
powers and privileges of, but shall 


not otherwise be deemed.to be a Judge 
of the High Court where he functions 
under Art. 224A no fresh oath would 
be necessary. This contention over- 
looks the necessity for taking the oath. 
The necessity for the oath is that the 
‘person who discharges judicia] duties 
in a superior court should perform those 
duties without fear or favour, affection 
or ill-will. If that is so, can we say 
that the effect of the oath comes fo an 
end when he leaves the High Court 
which is mentioned in the form of oath 
taken by him or is confined to that 
High Court? Then it would mean that a 
High Court Judge who is requested 
under Art, 127 or under Art. 224A 
would not be bound by the oath when 
he discharges judicia] duties pursuant 
to those Articles. Such a construction 
cannot be permitted. The oath he has 
taken would be operating as long as he 
discharges any duty arising out of or 
- traceable to his status of being a Judge 
of a High Court. A Judge functioning 
under Article 127 and Art, 224A can- 
not be freed from the -obligations flow- 
ing from the oath even though a par- 
ticular High Court is mentioned in the 
form of oath taken by him. The posi- 
tion cannot be different when a Judge 
of a High Court is transferred under 
Art. 222. On such transfer he may 
cease to be a Judge of the High Court 
where he was working -before such 
transfer but he continues to be a Judge 
nonetheless and goes to the Court to 
which he is transferred as a Judge and 
not as a newly appointed person who is 
still to blossom into a Judge by taking 
the oath as prescribed by Art, 219 of 


the Constitution. 
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1108. Incidently we may refer to the 
decision of the High Court of Allahabad 
m Hira Singh v. Jai Singh (AIR 1937 
Ail 588) (FB) in which the question of 
a Judge not taking oath had arisen for 
consideration in a slightly different 
Situation, In that case a preliminary 
objection was taken tothe constitution 
of the Bench before which the case came 
up for hearing as the Bench consisted 
of Justice Uma Shankar Bajpai, who had 
been originally appointed as an addi- 
ditional Judge of that Court uncer the 
Government of India Act, 1915 ard who 
after some extensions had been appoint- 
ed aS a permanent Judge on March 17, 
1937 with effect from April 1, 1937. 
Part 3 of the Government of India Act, 
1935 which came into force on April 1, 
1937 provided that any Judge appoint- 
ed before the commencement of that 
Part to any High Court would continue 
in office and should be deemed tc have 
been appointed under that Part. One 
of the contentions, which , appears to 
have been urged in this case, was that 
without taking a fresh oath as required 
by Sec. 220 (4) of the Government of 
Bajpai, J. could not 
function as a Judge. That contention 
was negatived by the Full Bench in 
the following way at page 590: 


“Ali that S. 220 (4) requires is that 
every person appointed to be a Judge 
of a High Court shall, before he enters 
upon his office, make and _ subscribe 
before the Governor or some other per- 
son appointed by him an oath according 
to the form prescribed. The oath is 
necessary before entering upon his office 
as a Judge, As already pointed out, 
Bajpai, J. entered upon his office as a 
Judge of this Court long ago and took 
the oath which was then prescribed 
under Cl. 3 of our Letters Patent, The 
mere fact that he has now been made 
a permanent Judge does not mean that 
he “enters upon his office’ as a Judge 
of this Court afresh, necessitating a 
fresh oath which is required for a per- 
son who enters upon his office for the 
first time. If this were not the correct 
interpretation, then the result would be 
that every time that an additional 
Judge’s.term is extended, he would have 
to take a fresh oath ‘This is contrary 
to the established practice of this Court, 
It may also be pointed out that under 
S 999 of the Act the powers of the Jud- 
ges of a High Court in relation to the 
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administration of justice in this Court 
are the same as immediately before the 
commencement of Part 3 ofthis Act.” 


1109. This decision proceeded on the 
basis that an additional Judge once ap- 
pointed does not change his status as a 
Judge even when his tenure is extend- 
ed or is made permanent, We need not 
go to that extent in this case since we 
are concerned with a Judge who is 
transferred from one post to another 
equivalent post, 


1110. I am of the view that no fresh 
oath need be taken by a Judge who is 
transferred before entering upon duties 
as a Judge in the High Court to which 


he is transferred since the oath already- 


taken continues to bind him and the 
transfer jis only traceable to the status 
which he had acquired after taking the 
oeth earlier in the Court to which he 
was jnitially appointed. It is not cor- 
rect to state that the effect of that 
oath comes to an end because he vaca- 
tes his seat in the Court where he was 
functioning before his transfer, Since 
there is no necessity for a fresh oath 
after his transfer, even though as a 
matter of abundant caution the practice 
of taking fresh oath is prevailing now a 
days, it cannot be said that he is ap- 
pointed afresh as a Judge in the Court 
to which he is transferred, 


1111. ‘There is one other ground to 
hold that the transfer does not result in 
a fresh appojntment. If it is a fresh 
appointment in a new High Court with 
his consent, payment of an additional 
compensation under Art. 222 (2) of the 
.Constitution tothe Judge who becomes 
a Judge of that High Court under an 
order of transfer under Art. 222 (1) 
would become anomalous as the other 
Judges of that Court who are initially 
appointed to that Court would be get- 
ting the usual salary, allowances and 
other perquisites allowable in the case 


of a High Court Judge. It is only when 


a Judge is transferred in the public in- 
terest without his volition it can be 
said that payment under Art, 222 (2) 
would not be ~ discriminatory as then 
he would be belonging to a different 
class, The payment’ under Art. 222 (2) 
can be: justified only by holding that 
the transfer under Art. 222 (1) does not 
result in a fresh appointment in another 
High Court to which a Judge is trans< 
ferred, 
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If a Judge who js transferred 


under Art. 222 of the Constitution is to 


be treated as having been appointed 
afresh in the High Court to which he 
is transferred then he will have to be 
assigned a rank below all the other 
Judges who were working in that Court. 
before he was transferred, It is only if 
it is held that he goes there as a per- 
Son already appointed as a Judge though 
in another High Court then he can 
reasonably be assigned seniority over 
others who were appointed after he 
Was appointed initially as a High Court 
Judge, Any other view would be irra- 
tional, 


1113. The argument that a transfer 
can be made only with the consent of a 
Judge on persona] grounds also does 
not appeal to me, While explaining this 
ground, an illustration of a Judge who 
On grounds of health is seeking trans~ 
fer from one High Court to another 
was given. The jillogicality of this sub- 
mission becomes obvious when we con- 
Sider whether there ean be any justifi- 
cation for paying such a Judge the com- 
pensation under Art, 222 (2) after he is 
so transferred, There is no merit in this 
submission. 


1114. Relying upon cl. (2) of Art. 222 
of the Constitution which provides for 
payment of compensatory allowance in 
addition to his salary to a Judge who is 
transferred fo another High Court from 
the Court to which he was originally 
appointed it is argued that transfer is 
a punishment or an injury for vhich 
compensation is provided „nder Arti- 
cle 222 (2) of the Constitution, It is dif- 
ficult to accede to this submission. A 
transfer under cl. (1) of Art. 222 of the 
Constitution could not ever have been 
considered to be a punishment in dis- 
guise, the transfer being in the publie 
interest. The transfers may not be on 
account of any eonduct of a Judge 


which is not relished by the 
transferring authority, It may be 
On account of the public interest 


such as providing another High Court 
with a competent Judge who is able to 
discharge his duties effectively in that 
Court, Payment of such compensatory 
allowance does not imply that a trans- 
fer involves an element of punishment, 
It is difficult to imagine that Art. 222 
was enacted by the Constitutent As- 
sembly as a measure of punishment to 
& erring Judge. It may be that when a 
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Judge .is transferred in the public in- 
terest, he suffers some ` inconvenience 
but such inconvenience cannot be ter- 
med as a punishment, I am sure that 
the Chief Justice of India and the Pre- 
sident will duly consider: all aspects be- 
fore ordering such a transfer. ` 


1115. The following observations of 
Chandrachud, J. (as he then was). in 
Sankalchand Sheth’s case (1978) 1 
SCR 423: (AIR 1977 SC 2328) (supra) 
fully explain the true legal position at 
Pages 444-445 (of SCR): (at p. 2339 of 
AIR) thus; | 


“Unquestionably, the fundamental 
principle en which these constitutional 
provisions and decisions rest cannot be 
allowed to be violated or diluted, direct- 


ly or indirectly, But then the 
question is: Is there any need 
or justification, in order to 


uphold and protect the independence of 
the judiciary for construing Art, 222 (1) 
to mean that a Judge cannot be trans- 
ferred from one High Court to another 
without his consent? I think not. Ths 
power to transfer a High Court Judge 
is conferred by the Constitution in pub- 
lic interest and not for the purpose of 
providing the executive with a weapon 
to punish a Judge who does not toe its 
line or who, for some reason or the 
other, has fallen from its grace, The 
executive possesses no such power un- 
der our Constitution and if it can be 
shown — though we see the difficulties 
in such showing that a transfer of a 
High Court Judge is made in a -given 
case for an extraneous reason, the ex- 
Ercise of the power can appropriately 
be struck down as being vitiated by 
tega] mala fides, The 
power which the Constitution has con- 
ferred on the President by Art, 222 (1) 
cannot be exercised in a manner which 
is calculated to defeat or destroy in one 
stroke the object and purpose of the 
various provisions conceived with such 


tare to insulate the judiciary from 
the influence and pressures of 
of the executive. The power to 


punish a High Court Judge, if one may 
so describe it, is to be found only in 
Art, 218 read with Art. 124 (4) and (5) 
of the Constitution, under 
Judge of the High Court can be remov- 
ed from his office by an order of the 
President passed after an address by 
each House of Parliament, supported by 
a majority ‘of the total] membership ‘of 
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that House and by a : majority of not 
less than two-thirds of the members 
of that House present and voting, has 
been presented to the President in the 
Same session for such removal, on the 
ground of proved misbehaviour or in- 
capacity, Thus, if the power of the Pre~ 


' Bident, who has to act on the advice of 


the Council of Ministers, to transfer q 
High Court Judge under Art. 222 (1) is 
Strictly limited to cases in which the 
transfer becomes necessary in order to 
subserve public interest, in other words, 
if it be true that the President has no 
power, to transfer a High Court Judge 
for reasons not bearing on public in- 
terest but arising out of whim, caprice 
Or fancy of the executive or its desire 
to bend a Judge to its own way of 
thinking, there is no possibility of any 
interference with the independence of 
the judiciary if a Judge is transferred 
without his consent.” 


1116. The last sentence of the ‘above 
passage is of great significance, 


1117. It is clear from the above pass- 
age with. which I respectfully agree, 
that an order of transfer made ynder 
Art, 222 is liable to be struck down by 
the Court.if it is shown that it has been 


-made for an extraneous reason, that is, 


on a ground falling outside the scope of 
that Article. Under that Article a Judge 
can be transferred when such transfer _ 
subserves,: public interest andthe Presi- ` 
dent “has. no power to transfer a High 
Court Judge for reasons not bearing 
on public interest but arising out of 
whim, caprice, or fancy of the ex- 


ecutive or its desire to bend a Judge to 


its own way of thinking’, It is also clear 
from the above decision that “the power 
to punish a High Court Judge, if one 
may so describe it, is to be found only 


in Art, 218 read with Art, 124 (4) and 


(5) of the Constitution under which a 
Judge of a High Court can be removed 
from his office by an order of the Pre- 
sident after an address by each House 


Of Parliament.” is presented in accord- 


ance with those clauses on the ground 
of proved misbehaviour or incapacity, 
The question debated before us is whe- 
ther under Art. 222, it is open to the 
President to transfer a Judge from oné 
High Court to another High Court on 
the ground of ‘misbehaviour or incapa- 
city’ and whether the said ground falls 
within the scope of ‘public interest’ 
which is the only relevant consideration 
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on -the ‘basis.of which ‘a transfer can be 
made under that Article, It. is argued 
that even though the observations made 
in the majority judgment . which are 
extracted above point out that- no valid 
transfer can: take place under Art. 222 
On the ground of misbehaviour or in- 
capacity of a Judge, the following pass- 
age at page 446 (of SCR): (at p. 2341 
of AIR) in the same judgment suggests 
to the contrary. 


“Experience shows that these. are 
cases, though fortunately they are few 
and far between, in which the exigen- 
cies of administration’ necessitate the 
transfer of a Judge from one High 
Court to another. The factious local at- 
mosphere sometimes demands the 
drafting of a Judge or Chief Justice 
from another High Court and on the 
rarest of rare. occasions which can be 
counted on the fingers of a hand, it’ be- 
comes necessary to withdraw a Judge 
from a circle of favourites and non- 
favourites, The voice, of compassion is 
heard depending upon who articulates 
it. Though ‘transfers in such cases are 
pre-eminently in public interest; it will 
be impossible to achieve that purpose if 
‘qa Judge cannot be transferred without 
his consent, His: persona] interest may 
lie in continuing in a ‘Court where his 
private interest ‘will be served best, 
whereas, public ‘interest may require 
_ that his moorings ought to be severed to 
act aS a reminder that “the place of 
justice is a hallowed place”. ” j 
_ 1118. In Sankalchand. 'Sheth’s` case 
' (AIR 1977 SC 2328) (supra) the main 
question for’ determination was whether 
a Judge could be ‘transferred at all 
without his consent, The majority’ rea- 
ched the conclusion that he could be 
transferred in public interest without 
his consent, The Court was not specifi- 
cally concerned . with the question 
whether such transfer could take ‘Place 
On a ground which could be the ` basis 
for Parliamentary proceedings for the 
removal of a Judge under Art. 218 read 


with Art, 124 (4) and (5) of the Consti- " 
been ` 


tution. Since this question has 
directly raised in this case it requires to 
be examined more. closely having regard 
to the scheme of the Constitutional 'pro- 
visions, 


1119. Cl. (b) of. the proviso to Art. 217 
(1) of the Constitution states 
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manner provided in. Cl. (4) of Art, 124 
of..the Constitution for the removal of 
a Judge of the Supreme Court, Art. 218 
of the Constitution provides that the 
provisions of Cls. (4) and (5) of Art. 124 
shal] apply in relation to. a High Court 
as they apply in relation to the Supreme 
Court with the substitution of refer- 
ences to the High Court for references to 
the- Supreme Court. Cis. (4) and (5) of 
Art. 124 read as follows: 

“124. (4) A Judge of the Supreme 
Court shall not be removed from his 
office except by an order of the Presi- 


- dent passed after an address by each 


House of Parliament 
majority of: the total membership of 
that House and by a majority of not 
less than two-thirds of the members of 
that House present and voting has been 
presented to the President in the same 
session for such removal on the ground 
of proved misbehaviour or incapacity, 

(5) Parliament may by ‘law regulate 
the procedure for the presentation of an 
address and fer the investigation and 


supported by a 


‘proof of the misbehaviour or incapacity 


of a Judge under clause (4).” 

~ 1120. Cl. (5) of Art. 124 authorises 
the Parliament by law to regulate the 
procedure for the presentation of an 
address and for investigation and proof 
of the misbehaviour or jncapacity of a 
Judge under Cl. (4) thereof, In exercise 


‘of the said power Parliament has en- 


acted the Judges (Inquiry) Act, 1968 
(Act 51 of 1968) which is applicable to 
Judges of both the Supreme Court and 
High Courts. The procedure prescribed 


by that’ Act is an elaborate one, 


1121.. Sections 3to§ ofthe abovesaid 


"Act lay down inter alia that the proceed- 


ings for removal of a judge can be com- 
menced witha noticeof motion for pre- 
sentation of an address to the President 


praying for the removal of a Judge of 


the Supreme Court or of a High Court 
in thé case of a notice given in the 
Lok Sabha, signed by not less than one 
hundred members of that House and in 


_the case of a notice given in the Rajya 


Sabha, by not less than fifty members 


_ öf that House, The next step is the con- 


sideration of the said notice by the 
Speaker of the Lok Sabha or the Chair- 
case 
may bë who may on the basis of the 
material pefore him ‘either admit the 
refuse to admit it, If the 
notice . is admitted, the ‘Speaker or tha 
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Chairman should keep the motion pend- 
ing and constitute a committee of three 
members of whem one should be chosen 
from among- the Chief Justice and other 
Judges of the Supreme Court, one- from 
among the Chief Justices of the High 
Courts and one . person who in the 
opinion of the Speaker or the Chairman 
as the case may be, is a distinguished 
jurist, Tf notices of motion are given 
on the same day in both the Houses, no 
committee can be constituted unless the 
motion has been admitted- in both the 
Houses and if it is so admitted by both 
the Houses then the 
be constituted jointly by the Speaker 
and the Chairman, The committee 50 
constituted has to frame charge and 
hold an enquiry in accordance with the 
procedure prescribed therefor, At the 
conclusion of the enquiry if the com- 
mittee reports that the Judge is not 
guilty of the charges, the motion pend- 
ing in the House cannot be proceeded 
with, If the committee finds that the 
Judge. against whom the enquiry is in- 
stituted is guilty of any misbehaviour 
Or suffers from any incapacity then the 
motion should be taken up for conside- 
ration by the House concerned, If there- 
after the motion is adopted by each 
House of Parliament supported by a 
majority of the total membership of 
that House and by a majority of not 
less than two-thirds of the members of 
that House present and voting and an 
address is presented to the President in 
the prescribed manner by each House 
of Parliament in same session, a 
Judge of the Supreme Court or a High 
Court can be removed from office under 
proviso (b) to Art, 217 (1) of the Con- 
stitution. 


1122.. We are concerned here with. 
the transfer of a Judge whose stock-in- 
trade if we may use this expression, is 
his reputation, People accept the de- 
cision of a Judge not because his deci- 
sion is always correct but. because it is 
rendered by a person known for his 
wisdom, integrity, character and im- 
partiality. It is only on account of these 
qualities of a Judge, people have faith 
in the judiciary, The litigants naturally 
expect the presiding officer. of a Court to 
be a virtuous person, If there is a slight 
rumour which. would adversely affect 
his reputation, he ceases to command 
the respect of the people. Even a cor- 
rect judgment given by a J udge who 
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is transferred would be viewed with 
suspicion, if it is known that a judge 
whose character and conduct are not 
above reproach is liable to be transferred 
from one High Court to another High 
Court, even when his transfer ‘is effect- 
ed in the public interest and not on the 
ground of his character or conduct. 
Then, how can a Judge who is transfer- 
red command the respect of the Bar 
and the people in the State to which he 
is transferred when his moral persona- 
lity stands destroyed by the very act of 
transfer unless the order of transfer 
carries a postscript that he is not being 
transferred on any ground of misbe- 
haviour or incapacity? 

1123. The following words of the 
Bhagavad Gita are quite relevant here: 
amfa afaa orafa TI-34. 


(To the honoured, infamy is surely 
worse than death). 

1124. If a Judge with a bad reputa- 
tion is transferred, then it would not 
subserve any public interest at all since 
people in the State to which he is trans- 
ferred will not have faith in him, More 
than all, in the absence of any proced~ 
ure for an enquiry in which a Judge 
can clear his conduct, is it fair to ex- 
pose him to public ridicule? Can pay- 
ment of compensation under Art, 222 
(2) of the Constitution be of any avail 
to an honest Judge? Looking at the 
problem from another angle, can wé 
say that the Constitution has provided 
for payment of a reward under Arti- 
cle 222 (2) to a Judge who is transfer- 
red on the allegation of misbehaviour 
established 
at an inquiry? All these questions may 
be set at rest by reading down Art. 222 
as not conferring on the President the 
power to transfer a Judge on the basis 
of untested allegations or rumours about! 
incapacity of 
the Judge and it appears that such a 
construction would not merely be in 
conformity with Arts, 218 and 124 (4) 
and (5) but also would be consistent 
with the independenee of the judiciary. 
As the law now Stands it is not open to 
any single individual, whether it is the 
President or the Chief Justice of India 
or anybody else to take cognizance of 
any allegations of misbehaviour or of 
incapacity of a Judge and to any legal 
action on their basis under the Judges 
(inquiry) Aet, 1968. One hundred Mem- 
bers of the Lok Sabha or fifty Members 
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of the Rajya Sabha alone can initiate 
any action on such allegations. Natural- 
ly, all others are ‘excluded from taking 
cognizance of them and acting on them. 
In the absence of any categorisation. of 
acts of misbehaviour or incapacity: into 
different classes — like those on the 
basis of which Parliamentary proceed- 
ings for the removal of a Judge may be 
initiated and those on the basis of which 
an order of transfer under Art. 222 of 
the Constitution can be passed, it would 
be incorrect to hold that a transfer of 
a Judge can be made under Art. 222 on 
mere allegations of misbehaviour or in- 
capacity of a Judge. Art. 218. and Artis 
cle 124 (4) and (5) of the Constitution 
make it clear that Art, 222 cannot be 
resorted to in any such case, and if it 
is utilised by the President in that way, 
the transfer would have to be set aside 
On the ground of excess of jurisdiction, 
When once it is declared that a transfer 
of a Judge cannot be made at all on 
the ground of allegations of misbehavi- 
Our or of incapacity and can only -be 
made in the public interest, the repu- 
tation of a transferred Judge would re~ 
main unsullied and no evil consequen- 
ces such as those indicated above would 
Follow, | 


1125. It should be stated here that 
the learned -Attorney-General has fairly 
conceded that no transfer of a Judge 
under Art, 222 is possible on any of the 
grounds which may form the basis of a 
charge in a parliamentary proceeding 
under cls, (4) and (5) of Art, 124 read 
with Art. 218 of the Constitution, It is, 
therefore, declared that a transfer based 
On any such ground being outside the 
scope of Art, 222 is liable to be set 
aside, But a transfer made in the pub- 
lic interest in accordance with Art, 222 
but without the consent of the Judga 
who is transferred is unassajlable, 


1126.. It was faintly suggested: by 
one of the petitioners that Art, 222 of 
the Constitution does not in terms apply 
to a Chief Justice of a High Court and 
hence the transfer of a Chief Justice 
was bad. This contention is based © on 
the assumption that the word ‘Judge’ 
in Art. 222 does not include within its 
scope a ‘Chief Justice,’ 

1127. It is submitted that Chief Jus- 
tice is different from other Judges of a 
High Court for the following reasons: 
(a) Art. 216 of the Constitution states 
that a High Court should always have a 
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Chief Justice, It may not have any 
other Judges; (b) a Chief Justice’s post 
has to be filled up by making a sepa- 
rate appointment under Art. 217 (1) 
even when it is filled up by a person 
who is already holding the post of a 
Judge and the method of consultation 
is different in his case: a Chief Justice 
has to take a fresh oath: (c) when a 
Judge is appointed, the Chief Justice 
has to be consulted: (d) when the Chief 
Justice’s post is vacant or when the 
Chief Justice is absent, any other Judge 
may be appointed to perform the du- 
ties of the Chief Justice under Art. 223 
and the Judge so appointed functions 
only as an acting Chief Justice: (e) un- 
der Art, 229, the Chief Justice alone is 
entrusted .with the duty of appointing 
servants of the High Court and has 
contro] over them: (f) under the Second 
Schedule to the Constitution, the salary 
of a Chief Justice is fixed at Rs. 4,000/- 
per mensem whereas other Judges get 
Rs, 3,500/- only: (g) under Art. 159, a 
Governor. has to make and subscribe the 
Oath before the Chief Justice and only 
in his absence before the seniormost 
Judges available and (h) even in the 
official ranking assigned for ceremonial 
purposes, the Chief Justice js placed 
higher than the other Judges of a High 
Court, These points of distinction be- 
tween a Chief Justice and a Judge of a 
High Court no doubt are there but they 
do not appear to be conclusive for de- 
ciding the question before us, 


1128. The expression ‘Judge’ is not 
defined in the Constitution, We have, 
therefore, to go through all the rel- 
evant provisions of the Constitution to 
ascertain its true meaning. If we pro- 
ceed on the basis that the expression 
‘Judge’ does not include a ‘Chief Jus- 
tice,’ several anamolous results follow. 
In Art. 217 (1) the procedure for ap- 
pointment of a Judge. is provided, It 
says that every Judge of a High Court 
shall be appointed by the President 
after: consultation with the Chief Jus- 
tice of India, the Governor of the State 
and in the case of appointment of a 
Judge other than the Chief Justice, th: 
Chief Justice of the High Court, This 
clause makes it clear that the expres- 
sion ‘Judge’ includes a ‘Chief Justice’ 
also. If a Chief-.Justice is not a Judge, 
there would be no separate age of re- 
tirement for him. Cls. fa) (b) and (c) of 
the proviso to Art. 217 (1) would also 
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become inapplicable to a Chief Justice 
as the word ‘Chief. Justice’ is not used 
in them, Similarly. Art. 217 (2) which 
prescribes qualifications of aq Judge, 
Art. 217 (3) which provides the: pro- 
cedure for determination of the age of 
& Judge, Art. 219 which requires a 
Fudge to make and subscribe an oath, 
Art, 220 which imposes restrictions on 


the right of persons who have held of- - 


fice as permanent Judges to practise in 
rertain courts, Art, 221 which prescribes 
znd protects the salaries of Judges and 
Art. 224A which provides for appoint- 
ment of retired Judges to sit and act as 
Judges of a High Court would become 
inapplicable to a Chief Justice. Art. 225 
which has preserved the powers of Jud- 
ges of High Courts which they were 
exercising before the commencement of 
the Constitution becomes inapplicable 
to a Chief Justice, If the term Judge 
did not also include a ‘Chief Justice’ all 
Chief Justices of High Courts who were 
holding office immediately before the 
commencement of the Constitution had 
to vacate their offices on Jan, 26, 1950 
because Art, 376 (1) and (2) referred 
to ‘Judges’ only, If the contention urg- 
ed on behalf of the petitioners is ac- 
cepted, the foregoing absurd results 
would ensue, Some other consequences 
of accepting this contention will be that 
the expression ‘one Judge’ occurring in 
Art. 133 (3) of the Constitution will not 
include a ‘Chief Justice’ of a 
Court and by analogy, the word ‘Judges’ 
in Art. 145 (2) and (3) will not include 
the ‘Chief Justice of India.’ 


1129. In these 
reasonable way to 


circumstances the 
construe the above 
Articles of the Constitution is to ‘in- 
terpret the word ‘Judge’ wherever jt 
appears in the Constitution as including 
the ‘Chief Justice’ also except where a 
particular provision expressly or. by 
necessary implication distinguishes a 
Chief Justice from a Judge. In all other 
places. the word ‘Judge’ should be con- 
sidered as having been used in a gene- 
ric sense, The conclusion is so self-evi-~ 
dent that it is not necessary to support 
it by authorities. Art, 222 of the Con- 
stitution, therefore, applies to all Judges 
of High Courts. including a Chief Jus- 
tice. Of course, a Chief Justice can only 


be transferred as a Chief Justice of an~. 


other High Court and not as a Judge. 


1130, 1 may say a few words here 
on the policy of 
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Justice in every High Court from out- 
side the State, In our country we are 
used to the British Chief Justices pre- 
siding over the High Courts for more 
than a century, Many of them turned 
out to be distinguished Judges and the 
fact that they were functioning in a 
country which they had not known be- 
fore did not act as any hindrance to 
their work. Even the ignorance of any 
of the local languages did not acz as a 


serious obstacle to their functioning 
efficiently, 
1131. The Fourteenth Report of the 


Law Commission having considered the 
question of appointment of Chief Jus- 
tices of High Courts from outside the 
State observed in Chapter VI thus: 


“26. A large body of evidence before 
us has suggested that it should be made 
an invariable practice to fill a vacancy 
in the office of Chief Justice by appoint- 
ing a Judge from outside the State. 
Such course, it is said, will have the 
advantage of giving the Chief Justice of 
India a wide choice in recommending 
a person suitable for that office, It has 
also been pressed upon us that bringing 
a Chief Justice from outside the State 
will have a very healthy influence. in 
that, it will promote a sense of unity 
in the country and prevent the Chief 
Justice being swayed by local connec- 
tions and loca] influences, It may be 
mentioned that Chief Justices from out- 
side the State have been appointed in 
some of the States and these appoint- 
ments have proved a success, Though 
the analogy may not be very per-zinent, 
we may refer to the practice of ap- 
pointing Governors who do not belong 
to the State, which has been ‘in vogue 
Since the advent of the Constitution. 


27. On the other -hand it has been 
urged with considerable force, “hat if 
would not be fair, that competent per- 
sons on the Bench of the State High 


Court. should be shut out from the 
chance of occupying the office of the 
Chief Justice in their own States. IË 


has also been pointed out that the pro- 
posed practice may prevent members 
of the Bar from accepting appointments 
as Judges, the opportunity of s=rving 
as Chief Justices in their own States 
being denied to them, 

28. On the whole we are of the view 
that it would be difficult to lay down 
such an inflexible practice, It should, 
we think, be clearly understood, tha? 
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the seniormost puisne Judge ofa Court 
should not merely by reason of his 
seniority have an expectation of suc- 
ceeding to the office of the Chief Jus- 
tice. In every case of a vacancy in the 
office of the Chief Justice, the senior 
puisne Judge should be appointed to 
the office, only if he has the necessary 
qualifications, Indeed the Chief Justice 
of India may well bear in mind the 
desirability of appointing a Chief Jus- 
tice from Outside the State by reason 
of the consideration we have mention- 
ed. Even in cases where the senior- 
most puisne Judge is fit to occupy the 
office, it would be doing no injustice to 
him to leave him out and appoint him 
to a similar office in another State.” 


1132. The 80th Report of the Law 


Commission observed in Chapter VI 
thus: 
“6.19. It would not be a healthy 


practice in case the seniormost Judge 
is considered not suitable for the office 
of Chief Justice tọ appoint a junior 
Judge from the same court as Chief 
Justice. In such an event, the proper 
course, in our opinion, would be to ap- 
point some Judge from outside the 
State. It should also be ensured that 
the Judge so appointed as Chief Justice 
should have been on the High Court 
Bench for a sufficiently long time and 
should have that much seniority as a 
Judge as not to cause resentment in the 
senior Judges of the High Court that 
someone junior in service has been ap- 
pointed in supersession of their claim. 
While appointing someone from Out- 
side the State as Chief Justice of the 
High Court, care must also be taken to 
see that his tenure as Chief Justice is 
not so long as to block the chances of 
not only the seniormost Judges but also 
of other Judges in the High Court. By 
the words “blocking the chances,” we 
mean not only preventing the appoint- 
ment of a person as Chief Justice but 
also substantially reducing the length of 
his term as Chief Justice, Of course, 
arithmetica] exactitude and precision 
in these matters cannot be insisted 
upon,” i 


1133. Neither of the above two Re- ` 


ports of the Law Commission, however, 
notices any impropriety in appointing 
Chief Justices from outside, Such prac- 
tice has its own distinct advantages 
particularly in these days, Since the 
Chief Justice of India has got to be 
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consulted before appointing a Chief 
Justice of a High Court one may feel 
assured that there will be very little 
room for anything prejudicial to the 
community of High Court Judges hap- 
pening by the implementation of the 
policy of appointing Chief Justices of 
the High Courts from outside the State. 
The advantages of having some Judges 
in every High Court from outside have 
been considered by some high-power 
bodies earlier. 

1134. The States Reorganisation 
Commission presided over by Justice 
S. Fazal Ali, former Judge of the Sup- 
reme Court of India in its Report pre- 
pared in the year 1955 observed at 
paragraph 861 thus:— 

“861, Guided by the consideration 
that the principal organs of State should 
be so constituted as to inspire confidence 
and to help in arresting parochial trends, 
we would also recommend that at least 
one-third of the number of Judges in 
a High Court should consist of persons 
who are recruited from outside that 
State, In making appointments to a 
High Court Bench, professiona] stand- 
ing and ability must obviously be the 
overriding consideration. But the sug- 
gestion we have made will extend the 
field of choice and will have the ad- 
vantage of regulating the staffing of 
the higher judiciary as far as possible 
on the same principles as in: the case of 
the Civil Service.” 

1135. In para 58 of the Summary of 
Conclusions and Recommendations given 
at the end of its Report, the States Re- 
organisation Commission reeommended : 

“58, At least one-third of the number 
of Judges in the High Court of a State 
should consist of perscns who are re- 
cruited from outside that State. 
(para 861).” 

1136. The Study Team on Centre- 
State Relationships (Shri M. C. Setal- 
vad, former Attorney-General was the 
Chairman of the Team) appointed by 
the Administrative Reforms Commis- 
sion also considered the question of ap- 
pointment of High Court Judges in its 
Report submitted in the year 1968. 
Dealing w'th the recommendations of 
the States Reorganisation - Commission 
on the above questions, the Study Team 
observed : 

“We would nevertheless suggest that, 
without necessarily preparing panels, 
the recommendation of the States Re- 
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organisation Commission should be 
given effect to as far as possible. Some 
“outside” appointments are made even 
now but these are few and far be- 
tween, A serious effort to increase their 
number will. make its own contribution 
to efficiency, independence and national 
integration, Unlike the suggestion for 
the panel, this proposa] does not affront 
any canons of delicacy -and dis- 
cretion, And yet a couple of objections 
might be raised ane need to be dealt 
with :— : 


(a) obviously, when appointing an 
“outsider”, it will be necessary to con- 
sult the Chief Justice and the govern- 
-ment of the State-from which he hails. 
As the Chief Justice of the High Court 


in which the vacancy occurs will not 
have any persona] knowledge of the 
suitability of the candidate, he will 


be unable to give his Opinion although 
constitutionally required to do so, The 
objection is of a technical nature. The 
spirit behind - the present’ procedure is 
that the opinion of the Chief Justice 
who knows the candidate's reputation 
and ability should be given due weight. 
. We notice that “outside’’ appointments 
have been made in the past without any 
eonstitutional difficulties arising: The 
‘same could continue to happen in the 
future. Difficulties might arise if Chief 


Justices of High Courts to which “out- - 


siders” are allocated object frequently 
to candidates so allocated. But the 
whole approach recommended here’ pos- 
tulates an enlightened national policy on 
the problem to which Chief Justices can 
be expected to subscribe. ‘Normally, 
therefore, a Chief Justice should not 
Object to the’ allocation of. a carefully 
selected man. There is in any case no 
virtue in making any Bench the mono- 
poly of the local Bar irrespective of 
available merit there or not: 


(b) it may be thought that the autho- 
rity and prestige of a High Court 
would be affected in case members of 
an outside Bar are appointed to it. This 
is an insubstantial objection, because a 
Eigh Court must command respect for 
the quality of justice that it dispenses 
and not for its ability to promote mem- 
bers of its Bar tothe Bench. Leaving 
this aside, the proposal in any case does 
not envisage that more than one-third 
of the number of judges of a High Court 
will come from outside. This cannot 
seriously affect the prestige and autho- 
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rity of the High Courts and the Chief 
Justices, Besides, any fancied diminu- 
tion in the position of the Chief Justice 
On account of this one-third component 
from outside will be offset by the fact 
that candidates from his State may be 
going to other High Courts through a 
Selection procedure-in which he is as- 
sociated,” 

(Vide Report of the Study Team on 
Centre-State Relations, Vol. I pages 188- 
190). 


1137. “Accordingly the Study Team 
recommended at page 195 Volume I 
of its Report that as far as practicable, 
one-third of the number of Judges of a 
High Court should be from outside. 


1138. It appears from paragraph 
13.21 of Volume I of the Report of the 
study Team that the Chief Justices 
themselves had pressed for the trans- 
ferability and the formation of an ‘all- 
India cadre of Judges, The relevant 


. part of that paragraph reads : 


13.21,........... Transferability and the 
formation of an all-India cadre of Juges 
was urged by the Chief Justices on the 
following grounds :— 


(i) that such a cadre would have the 
advantages of éxtending the field of 
choice of High Court Judges and of re- 
gulating the staffing of the higher judi- 
ciary on the same lines as that of the 
Civil service: 

(ij) that a judiciary ` so recruited 
would be more independent having less 
loca] connections: 


(iii) that the difficulty experienced 
in constituting division benches in hear- 
ing cases as one or more of the judges 
recruited from the State had been en- 
gaged in the case at an early stage either 
as counse] or as party or happened to 
be related to one or more of the liti- 
gants would be avoided: 


(iv) that a unified cadre of High 
Court Judges with free transfers all 
Over the country would help to break 
down the barriers of regionalism which 
held sway in many parts of the coun- 
try”. 

1139. The foregoing shows that the 
Chief Justices did -not find anything ob- 
jectionable in the transfers of Judges 
provided they were made in accordance 
with Article 222 of the Constitution, The 
Study Team, however, followed the re- 
commendation made in the Fourteenth 


> 
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Report of the Law Commission but ad- 
ded: 

“We consider that if is important to 
make “outside” appointments a reality, 
and that once that is done it is not 
necessary to insist on a regular system 
of transfers”, . l 

1140. The 80th Report of the Law 
Commission hag also approved the above 
idea of having some Judges in every 


| High Court from outside, 


1141. The principle underlying this 
policy is not something new to oriental 
countries, In the latter half of the 
eighteenth century in China, there was 
in vogue a rule called the ‘Law of 
Avoidance’. “The ‘Law of Avoidance’ 
required that no one be appointed to 
high positions in his native province and 
no two members of the same family be 
allowed to work in the same locality or 
service, so as to prevent nepotism and 
the forming of cliques’. (Immanuel 


C. Y. Hsu: ‘The Rise of Modern China’, 


Second Edition, p. 62) 

1142. One of the arguments in favour 
of appointing one-third of the Judges 
in every High Court from outside the 
State is that such a step would 
in bringing about national] integration. 


It is my view that there is a good deal 


of substance in this argument although 
some dismiss the ideą very lightly, 
Clauses (a) to (e) of Article 51A of the 
Constitution need to be quoted here : 

“51A. It shall -be the duty of every 
citizen of India— 

(a) to abide by the Constitution and 
respect its ideals and institutions, the 
Nationa] Flag and the National Anthem; 

(b) to cherish and follow the noble 
ideals which inspired our national 
struggle for freedom: i 

(c) to uphold and protect the sove- 
reignty, unity and integrity of India; 

(d) to defend the country and render 
national service when called upon to 
do s0: 

(e) to promote harmony and the spi= 
rit of common brotherhood amongst all 
the people of India transcending religi~ 
ous, linguistic. and regional or sectional 
diversities:..... ers 

1143. Article 51A of the Constitution 
which lays down the fundamental duties 
of the citizens of India was introduced 
into the Constitution with effect from 
Jan. 3, 1977 probably to remind Indians 
of certain values which they were slow- 
ïy neglecting duringthe period of thirty 
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years following the independence of the 
country. Even in the. year 1963 itself 
by the Constitution (Sixteenth Amend- 
ment) Act, 1963, the form. of oath to be 
taken by a Judge which is set out in 
the Third Schedule to the Constitution 
was amended by adding the words “that 
I will uphold the sovereignty and inte- 
grity of India’, The preamble of the 
Constitution was amended with effect 
from January 3, 1977 by substituting the 
words “unity and integrity of the 
Nation” in the place of the words “unity 
of the Nation” which were there earlier. 
These amendments had to be made to 
fight the divisive forces which were rais- 
ing their ugly heads in different corners 
of India. The nation should be grate- 
ful to the makers of the Constitution 
for enacting the provisions relating to 
the Indian judiciary which have brought 
into existence an unitary judicial sys- 
tem in a federal Constitution. Law 
(dharma) has always been an unifying 
force in India. The entire country from 
Kashmir to Kanya Kumari possesses this 
great inner bond of unity. Judges and 
lawyers who are the votaries of Indian 
law should fee] proud of their heritage. 
Just as the Indian soldier feels proud 
of defending the borders of the country 
treating the whole country as a single 
unit, Judges and lawyers should feel 
that they are a part of a single judicial 
system operating throughout India and 
that. they are not just members of one 
State or another, They should be pre- 
pared to work in any part of India ir- 
respective of the State in which they 
are born or brought up. Today no High 
Court can afford to remain isolated from 
other High Courts as a judicial island. 
Lawyers and Judges of one High Court 
should be prepared to receive with open 
arms lawyers and Judges of other High 
Courts. They should also be prepared 
to spare the services of their Judges to 
be -utilised in other High Courts. It 
is only then the dream of an integrated 
Bar and of an integrated judiciary will 
be fully realised. The Indian judicial 
system in one way is a great forging in- 
strument of unity which, if properly 
used, can assist the country jn bringing 
about national integration which is no 
longer q mere slogan. Nationa] integra~ 
tion is an absolute neeessity now. - ff 
nationa] integration is not a matter of 
public interest, what else can be in the 
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1144, It is difficult. to believe that 
Judges who day in and day out are ap- 
plying decisions of English, American 
and Australian courts while administer- 
ing juStice will not. be able to pick up 
the local laws in force in the State in 
which High Court to which they are 
transferred is situated. Are not the 


Judges of the Supreme Court 
whe come from different States 
deciding cases from all the States 


in which very often they have to con- 
The 


strue one local law or the other? 
argument that the efficiency of Judges 
-© will suffer if they are transferred is 
merely an argument of despair which 
has got to be rejected, . 

1145. The pleathat aJudge ofa High 
Court should always know the language 
of the region is again unsustainable, The 
Constitution makers knew that in India 
there were a number of regional] lan- 
guages, Yet they enacted Art. 222 of 
the Constitution without any limitation. 
A Judge of one High Court who does 
not know the regiona] language of an- 
other State may be transferred to the 
High Court, of that State. It is well 
known that many Britishers who did not 
know any Indian language ~ discharged 
their functions very efficiently as High 
Court Judges in India before the com- 
mencement of the Constitution. The 
language of the High Courts has always 
been English. Even after the commence- 
ment of the Constitution, many Judges 
who did not understand the local lan- 
guage have functioned as High Court 
Judges to the satisfaction of all con- 
cerned, When the reorganisation of State 
took place in 1956, the States Reorganisa- 
tion Commission consisting of Shri Justice 
Fazal Ali, Shri H. N. Kunzru and 
Shri K. M. Panikkar strongly pleaded 
as stated earlier for appointment of at 
least one-third of Judges of a High 
Court from outside the State, English 
is now the language of the Supreme 


Court and all the High Courts. Arti- 
cle 348 of the Constitution reads: 
“348. (1) Notwithstanding anything 


in the’ foregoing provisions of this Part, 
until] Parliament by law otherwise prò- 
vides— l 
(a) all proceedings in the Supreme 
Court and in every High Court. 
(bf the authoritative texts — 
` G) of all Bills to be introduced or 
amendments thereto to be moved in 
either House of Parliament or in the 
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House or either House: of ‘tha Legisla- 
ture of a State, 

» Qi) of. all Acts passed by Parliament 
or the Legislature of a State and of 
all Ordinance promulgated by the Pre- 
Sident or the Governor of a State, and 

(iii) of all orders, rules, regulations 
and bye-laws issued under this Con- 
stitution or under any law made by 
Parliament or the Legislature of a State, 
Shall be in English language, ; 

(2) Notwithstanding anything in sub- 
clause (a) of clause (1), the Governor of 
a State may, with the previous consent 
of the President, authorise the use of 


_the Hindi language, or any other langu- 


age used for any official purposes of the 
State, In proceedings in the High Court 
having its principal seat in that State: 
_ Provided that nothing in this clause 
shal] apply to any judgment, decree or 
order passed or made by such High 
Court, 

(3) Notwithstanding anything in sub- 
clause (b) of cl. (1), where the Legis- 
lature ofa State has prescribed any 
language other than the English lan- 
guage for use in Bills introduced in or 
Acts passed by the Legislature of the 
State or in Ordinances promulgated by 
the Governor of the State Or in any 
order, rule, regulation or bye-law re- 
ferred to in paragraph (iii) of that sub- 
clause, a translation of the same in the 
English language published under the 
authority of the Governor of. the State 
in the Official Gazette of that State shall 
be deemed to be the authoritative text 
thereof in the English language under 
this article”. i 
` 1146. Judges of one High Court train- 
ed in English language should not, 
therefore find any difficulty in carry- 
ing on their duties in other High Courts 
which are situated in other States. All 
the high-power bodies which have ex- 
pressed their Opinion in favour of trans-. 
fers of Judges have felt that the ad- 
vantages flowing from the transfers of 
High Court Judges would outweigh the 
disadvantages, if any, including those 
flowing from the various regional lan- 
guages of India, It is not possible to 
hold that the transfers of Judges would 
be .opposed to the publie interest on this 
ground also. 

4847, It is pertinent to deal with a 
statement made in Sankalchand , Sheth’s 
case’ ( (1978) 1 SCR 423) (supra) at 
p. 454: (AIR 1977 SC 2328 at p. 2347) 
which reads as follows; | 
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. “Poliey transfers on. a. wholesale basis 
which. leaves' No ‘scope 
the facts of each particular case and 
which are influenced by one-sided gov- 
ernmental: considerations are outside the 
contemplation ‘of our Constitution”, 


1148. On the basis of this it is argu- 
ed that policy transfers as such are not 
permissible under Art. 222 of the Con- 
stitution. J do not understand the above 
Said observations as conveying that 
meaning and if they so convey that 
meaning, then it has to be observed 
that they are too broadly made. What 
the above statement means is that even 
where a transfer is made pursuant to a 
valid policy, each transfer should re- 
ceive adequate consideration at the hands 
of the authorities concerned. . All other 
relevant matters in relation to the Judge 
who is proposed to be transferred pur- 
suant to the policy should be considered 
before ordering his transfer. If on such 
consideration it is found that he should 
not be transferred, the proposal should 
be given up and the question of trans- 
ferring another Judge in furtherance of 
‘the policy may be taken up for con- 
sideration, 
mains unaffected and the public interest 
ta be. served by the policy also. would 
not suffer. 
above statement . bars every.. transfer 
made pursuant to a policy. which is in 
the public interest then it has to. be 
held that to the extent it bars such 
transfers is opposed to the provisions of 
Art. 222 which empowers the President 
to transfer a Judge after due consulta- 
tion with the Chief Justice of India, of 
course, in the public interest. and is thus 
not binding as such a construction would 
eurtail the width of the power under 
Art, 222. l 


1149. I am of the view that in view 
of the foregoing reasons and opinions 
expressed by several expert bodies any 
_transfer of a Judge of a High Court 
‘under Art, 222 of the Constitution | in 
order to implement the policy of ap- 
pointing the Chief Justice of every High 
Court from outside the State concern- 


ed and of having at least one-third of. 
the J udges of every High Court. from. 
| outside the State, of course, after con~ 
sultation with the Chief J usticė ` of ina 4 


would not. be ineonstitutionsl, ? 
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for considering — 


By doing so the policy re- ` 


But if it is argued that the - 
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1158. In order to establish their case, 
learned counsel appearing for Shri V. 
M. Tarkunde and Shri S. N. Kumar, 
called upon the Union Government to 
produce the records pertaining to the 
consultations made by the President 
under Article 217 (1) of the Constitution 
in so far as the case of Shri S, N. Kumar 
was concerned. The demand made by 
them was opposed by the Union Gov- 
ernment on the ground of privilege, It 
was contended by the Union Govern- 
ment that the documents whose dis- 
covery was sought being those contain- 
ing communications made by high con- 
stitutional functionaries regarding a high 
level appointment it would not be pro- 
per to compel the Union Government to 
produce them. 


1151. The question which relates to 
the circumstances in which the Gover1- 


-ment can claim that the documents, the 


production of which is demanded be- 
fore a court of law, should not be com- 
pelled to be produced on the ground of 
privilege is of great constitutional im- 
portance. In Duncan v, Cammell, Laird 
& Company Ltd, (1942) AC 624, decided 
during the Second World War by the 
House of Lords such a question arose 
for consideration. On June 1, 1939, the 
submarine, Thetis, which had been built 
by the respondents in that case under 
contract with the Admiralty was under- 
going her submergence tests in Liverpool 
Bay, and while engaged in the operation 
of a trial dive sank to the bottom owing 
to the flooding of her two foremost com- 
partments and failed to return to the 
surface with the result that all who 
were in her, except four survivors were 
overwhelmed. Ninety-nine men lost 
their lives, A large number of actions 
were instituted by those representing, 
or dependent on, some of the deceased 
against respondents and three other 
persons -claiming -damages for neg- 


ligence, All of these actions, except two, 
‘were stayed until after the trial of two 


test actions, which were consolidated, 
the plaintiffs in-those two’ test actions 
being the appellants in the above case. 
The respondents in their affidavits of 
documénts objected to produce certain 
documents: called for by. the appellants 
on the ground. that ‘they. (the respon- 
peme had: been „asked. by the S 
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Solicitor on behalf of the First Lord of 
the Admiralty not to produce the said 
documents which had come into their 
possession under a contract with the 
Government and to claim Crown’ Privi- 
lege in respect of them. The First Lord 
of the Admiralty also filed an affidavit 
stating that the documents in question 
had been considered by him and he had 
formed the opinion that it would be in- 


jurious to the public interest that any 
of the said documents should be dis- 
closed to any person. The “documents, 
to the production of which objection 


was thus taken included (either in ori- 
ginal or in copy) the contract for the 
hull and machinery of the Thetis, let- 
ters written before the disaster relating 
to the vessel’s trim, reports as to the 
condition of the Thetis when raised, a 
largé number of plans and specifications 
relating to the various parts of the ves- 
sel etc. The trial Judge declined ‘fo 
allow inspection of the documents and 
the Court of Appeal affirmed his deci- 
sion. The House of Lords also upheld 
the claim of privilege by a unanimous 
decision, holding that a’ Court of law 
should uphold an objection taken by .a 
public department called on to pro- 
duce documents in a suit between pri- 
vate citizens if on grounds .of public- 
policy they ought not to be produced 
and that documents otherwise relevant 
and liable for production must not be 
produced if the public interest required 
that they should be withheld. The 
House of Lords in’ that case laid down 
two tests on which documents may be 
withheld — one based ọn the contents 
of the documents and the other namely 
the class to which the documents be- 
longed, which on grounds of public in- 
terest must be withheld from production. 
It proceeded to lay down that an objec- 
tion validly taken on the ground that it 
would-be injurious to the public interest 
was conclusive. But it was held that 
the mere fact that the minister of the 
department did not wish the documents 
to be produced was not an adequate 
justification for objecting to their pro- 
duction. Production could also be with- 
held when the- public interest wouid 
otherwise be damnified as where dis- 
closure would be injurious to national 
defence or to good diplomatic relations 
or where the practice of keeping a class 
of documents secret was necessary for 


the proper functioning of the public 
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service. In such a case, it was. held 
that the Court should not require to 
see the document for the purpose of 
ascertaining whether disclosure would 
be injurious to the public - interest, It 
was further held that it was essential 
that the decision to object should be 
taken by the minister who was tne 
political head of the department con- 
cerned and that he should have seen 
and considered the contents of the do- 
cuments and himself formed ithe view 
that on grounds of public interest they 
ought not to be produced and such ob= 
jection should ordinarily be taken in an 
affidavit of the minister. This decision, 
it may be seen, laid down that privilege 
could be claimed in respect of a docu- 


“ment on two alternative grounds viz., 


(a) that the disclosure of the contents 
of the document would be injurious fo 
the. public interest by endangering 
national’ security or diplomatie relations 
and (b} that the document belonged to 
a class which should not be disclosed to 
ensure the proper functioning of publie 
service, Viscount Simon who spoke for 
the House of Lords inthis case expressed 
his disagreement with the decision of the 
Privy Council in Robinson v. State of 
South Australia (No. 2) (1931) AC 704, 
in which it had been held that it was 
proper for a court to inspect the docu- 
ments in respect of which privilege had 
been claimed to determine whether 
their production would be prejudicial 
to the public welfare, In the course of 
his speech, the noble Lord observed at 
page 641 thus: 


“As Lord Parker said in another con- 
nection: “Those who are responsible for” 
the national security must be the sole 
Judges of what the “national security 
requires” : The Zamora (1916) 2 AC 7? 
107. In Robinson v, State of South 
Australia (No. 2) (1931) AC -704, the 
Judicial Committee reversed the deci- 
sion of the Supreme Court of South 
Australia, which had refused to order 
the inspection of documents which the 
Minister in charge of the department 
objected to produee on grounds of pub- 
lic policy, and remitted the case to te 
Supreme Court with the direction that 


.it was one proper for the exercise of 


the Courts power of inspecting docu- 
‘ments to determine whether their pro- 
duction would be prejudicial to the pub- 
lic welfare. I eannot agree with this 
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view, ‘Their Lordships’ conclusion was 
partly based on their interpretation of 
a rule of Court which was in the same 
terms as O. XXXI, R, 19A, sub-rule (2), 
of the Rules of the English Supreme 
Court, This sub-rule provides: “Where 
on an application for an order for in- 
spection privilege is claimed for any 
document, it shall be lawful for the 
Court or a Judge to inspect the decu- 
ment for the purpose of deciding as to 
the validity of the claim of privilege.” 
In my opinion, the Privy Council was 
mistaken in regarding such a rule as 
having any application to the subject- 
matter. The doubt expressed on the 
point by du Pareq L, J. in the present 
ease if fully justified. The withholding 
of documents, on the ground that their 
publication would ‘be contrary to the 
public interest, is not properly to bpe- 
regarded as a branch of the law oof 
privilege connected with discovery. 
“Crown privilege” is for this reason 
not a happy expression, Privilege, in 
relation to discovery, is for the protec- 
tion of the litigant and could be waived 
by him, but the rule that’ the interest 
of the State must not be put in jeopardy 
by producing documents which would 
injure it is a principle to be observed in 
administering justice, quite unconnected 
with the interests or claims of the par- 
ticular parties in litigation, and, indeed, 
is a rule on which the Judge should, if 
necessary, insist, even though no objec- 
tion is taken at all.” 


1152. Nearly five years after the 
judgment in Duncan’s case (1942) AC- 
624 (supra) the Crown. Proceedings Act, 
1947 was passed by the British Parlia- 
ment and the Crown privilege recognis- 
ed under the common law was regulat- 
ed by Section 28 of the said Act. But 
that section was, however, subject to 
the proviso that it could not. override 
any rule of law which authorised or 
required the withholding of any docu~« 
ment or the refusal to answer any ques- 
tion on the ground that the disclosure 
of the document or the refusal to ans- 
wering of the question would be in- 
jurious to the public interest, 


1153. Robinson’s case ( (1931) AC 704) 
(supra) which was dissented from by 
the House of Lords as stated above arose 
out of an action in South Australia, The 
Judicial Committee had held in that 
case that a South Australian Rule which 
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provided that where on an application 
for an order for inspection, privilege 
was claimed for any document i, was 
lawful for the Court or a Judge to in- 
spectit for the purpose of deciding as to 
the validity of the claim applied where 
privilege was claimed for an official do 
cument on the ground that its disclo- 
sure would be contrary to the interests 
of the public even though the claim was 
supported by a statement to that effect 
by the Minister responsible. It was fur- 
ther held that the Court had always in 
reserve, the power to inquire into 
the nature of the document for which 
protection was so sought and ta 
require some indication of the in- 
jury which would result from its 
production. The Judicial Committee 
added that the claim to protection 
in the case of documents relating 
to trading, commercial or contractual 
activities of a State could rarely be 
sustained especially in time of peace 
and that documents would prejudice the 
case of the State in the litigation or 
assist the other party was a compelling 
reason for their production only to be 
over borne by the gravest reasons of 
State policy or security, 


1154. In three cases which came be- 
fore the Court of Appeal after Duncan’s 
case ( (1942) AC 624) (supra) was decid- 
ed by the House of Lords, while it was 
held that on matters touching national 
security and foreign affairs, the applica- 
tion of the principle enunciated in the 
Dunean’s case (supra) in an unqualified 
manner was not open to question, 
doubts were entertained about its ap- 
plication without modification to a class 
of documents (See Merricks v. Nott- 
Bower (1964) 1 All ER 717; Re Gros- 
venor Hotel, London (No, 2) (1964) 3 
All ER 345 and Wednesbury Corpora- 
tion v, Ministry of Housing and Local 
Government (1965) All ER 186), When 
it was asserted by the Attorney- 
General that so long as the objection 
was taken in proper form, the Judge 
must treat the claim of privilege as 
conclusive, in Re Grosvenor Hotel’s 
case (supra) Lord Denning, M. R. after 
referring to the practice prevailing in 
Scotland and Commonwealth countries, 
observed at pages 361-362 thus <. 


“In view of these developments, I 
think that it is open to the House and 
I believe to us, to reconsider the matter: 
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and I must say that, in my: judgment, 


the law of England should be . brought 


into line in this matter with- that of 
Scotland and of the rest of the . Com- 
monwealth. The objection of a Minister, 
even though taken in proper form, 
should not be conclusive, If the Court 
should be of opinion that the objection 
is not taken in good faith, or that there 
are no reasonable grounds for thinking 
that the production of the documents 
would be injurious to the public interest, 
the Court can override the objection and 
order production. I+ can, if it thinks fit, 
call for the documents and inspect them 
itself so as to see whether there are re- 
asonable grounds for withholding them: 
ensuring, of course, that they are not 
disclosed to anyone else. It is rare in- 
deed for the Court to override the 
Minister’s objection, but it has the ulti- 
mate power, in the interests of justice, 
to do so. After all, it is the Judges who 
are the guardians of justice in this 
land; and if they are to. fulfil their 
trust, they must be able to call on the 
Minister to put forward his reasons so 
-as to see if they outweigh the interests 
of justice.” 

1155; The privilege based not on their 
contents but on the class to which the 
documents belonged was held to be not 
acceptable. On balance however the 


Court of Appeal upheld the privilege in 


the light of the above observations. 


1156. It is: interesting to notice here 


the recommendation made by the 
General Council of the Bar in England 
in a memorandum issued by it in Feb., 
1956 after a critical examination of the 
decision in Duncan’s case (1942) AC 
624) (supra). In para 15 of that memo- 
randum the Council recommended thus: 

“We therefore recommend — 

(1) A departmental head seeking the 
exclusion of any evidence should be re- 
quired to state in his affidavit whether 
the adduction of such evidence would 
be prejudicial to the national security, 
including diplomatic relations, or some 
other head of public interest, which he 
should specify. 


(2) In either case the departmental 


head should be required to state whethar ` 


prejudicial 


the evidence would be so 
closed 


when adduced in open or in 
Court. 

(3) Where his claim to privilege is 
based on-ground of national security it 
‘ghould ba: conclusive, ~ = cel 


hoe | 
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.{4) Where his . claim is based on 
grounds of public interest other than 
national. security it should be examina- 
ble by the Court. 


(5) The Court should be given’ power 
to order a hearing or partial hearing ‘in 
elosed Court on the ground that publi- 
cation of any evidence to be given in 
the course of the proceedings would be 
prejudicial to the national safety or the 
national interest. 

(Vide Appendix 4 to ‘Law and Orders’ 
by C. K., Allen, 2nd Edn.) 


1157. Lord Chancellor Viscount Kil- 
muir also made a statement on June 6, 
1956 in the House of Lords on the ques- 
tion of Crown privilege arising out of 
the decision in Duncan’s case ( (1942) AC 
624) (supra). In the course of that 


statement after referring to the two 
grounds on which privilege could be 
claimed according to Duncan viz., (a) 


that the disclosure of the particular do- 
cument would injure public interest 
e g., by endangering publie security or 
prejudicing diplomatic relations and (b) 
that the document fell within a class 
which the public interest required to be 
withheld from production, Lord Kilmvir 
stated thus: 

“The claiming of Crown privilege on 
the first ground that I have mentioned 
has always been acceptable to the 
Courts and ‘public opinion. Where, how- 
ever, the claim has been made on the 
ground that the document belongs to a 
class, especially, in proceedings where 
the Crown’s position seems very Hke 
that of an ordinary litigant, it has 
been criticised on the ground that the 
administration of justice is itself a 
matter of public interest and should be 
weighed against the other head of pub- 
lic interest, that is, ‘the proper func- 
tioning of the public service.’ - 


The reason why the law sanctions the 
claiming of Crown privilege’ on the 
‘class’ ground is the need to secure free- 
dom and candour of coOmmunieation 
with and within the public service, so 
that Government decisions can be taken 
on the best advice and with. the fullest 
information. In order to secure this it 
is necessary that the class of documents 
to which privilege applies should ` be 
clearly settled, so that the person giving 
advice or information should .know that 
he is doing so in confidence. Any: sys- | 
tem whereby a doeument falling within 
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the class might, as a result of a later 
decision, be required to be produced 
in evidence, would destroy that confi- 
dence and undermine the whole basis 
of class privilege, because there would 
be no certainty at the time of writing 
that the document would not be dis- 
closed. 

It is sometimes suggested that a claim 
for privilege on the class basis should 
be referred to and decided by a Judge. 
This suggestion goes much further than 
the position in Scotland, where the 
power of the Judge is only exercisable 
‘in very special circumstances’ and does 
not permit any examination of the 
ground of the claim, This ground name- 
ly, ‘the proper functioning of the public 
service’, must in our view be a matter 
for a Minister to decide, with his know- 
ledge of government and responsibility 
to Parliament, rather than for a Judge. 

A Judge assesses the importance of a 
particular document in the case that ne 
is hearing, and his inclination would be 
to allow or to disallow a claim for pri- 
vilege according to the contents and the 
relevance of the document, rather than 
to consider the effect on the public ser- 
vice of the disclosure of the.class of do- 
cuments to which it -belongs. The re- 
sult would be that the same kind of do- 
cument would sometimes be protected 
and sometimes disclosed, which would, 
as I have said, be destructive of the 
whole basis of the class privilege. 


I would emphasise that claims of 
Crown privilege are made in respect of 
all documents falling within the class, 
irrespective of whether their production 
would be favourable or unfavourable to 
the Crown’s interests. All Crown law- 
yers are familiar with cases in which 
the Crown’s interests have in fact been 


prejudiced by. the application of the 

rule. 
The proper way to strike a balance 

between the needs of litigants and 


those of Government administration is, 
in our opinion, to narrow the class . as 
much as possible by excluding from it 
those categories of documents which 
appear to be particularly relevant to 
litigation and for which the highest 
degree of confidentiality is not required 
in the public interest.” 

(Vide Appendix 4 to ‘Law: nd Orders’ 
by C.-K, Ales: has . Edition, pp,. 467- 
468) > i. a ee o 
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of Appeal :referred to above which had 
been -decided by Lord Denning M. R. 
Harman and Salmon, L. JJ., came up for 
consideration again before the Court of 
Appeal in Conway v. Rimmer, (1967) 2 
All ER 1260 consisting of Lord Denning, 
M. R. Davies and Russel, L. JJ. The 
relevant facts of this case were these 
The plaintiff, a probationer police con- 
stable was prosecuted by a Superinten- 
dent in the constabulary on a charge of 
stealing an electric torch belonging to 
another probationer constable, The pro- 
secution failed and the plaintiff was ac- 
quitted but soon afterwards he was dis- 
missed from the police force as unlikely 
to become an efficient police officer. The 
plaintiff sued the Superintendent for 
malicious prosecution. On discovery in 
the action, the Home Secretary claimed 
Crown privilege for a class of documents 
which included the probationary reports 
relating to the plaintiff and the report 
leading to his prosecution; the privilege 
was claimed on the ground that dis- 
covery of documents of that class would 
be contrary or injurious to the public 
interest, The claim of privilege was in 
proper form. It was not suggested that 
the claim was not taken in good faith 
or that the Home Secretary was mis- 
taken in thinking the documents to be of 
the class stated. The Registrar of the 
Court directed the defendant to produce 
the documents, But Browne, J., alow- 
ed the appeal by the defendant and the 
Attorney-General and disallowed the 
claim for discovery. It is this order 
which was guestioned before the Court 
of Appeal. In this case, Lord Denning 
who was in the minority directed the 
production of the documents. The other 
two learned Judges, however, felt that 
Dunean’s case ( (1942) AC 624) (supra) 
could not be departed from by the Court 
of Appeal and that the observations in 
the three cases referred to above ques- 
tioning the validity of the  privilegs 
based on the class to which the parti- 
cular document belonged were not bini- 
ing. Davies L. J. with whom Russell, 


L. J. agreed observed at pp. 1271-72 
thus : 

“I turn now to the 1964 trilogy of 
cases, namely, Merricks v, Nott-Bower 


(1964) 1 All ER 717; Re Grosvenor Hotel 
London (No, 2) (1964) 3 All ER 354; and 
Wednesbury Corporation v, Ministry of 
Housing and Local Government (1965) $ 


y 
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All ER 186, mentioned earlier in this 
judgment and decided in this Court by 
the same trinity of Judges, viz, Lord 
Denning, M. R., Harman and Salmon, 
L. JJ. The judgment in those cases are, 
of course, most weighty and most in- 
teresting; but, with the greatest respect, 
I cannot accept them as decisions that 
English Law is other than I have sug- 
‘gested that it. is, Some general observa- 
tions may be made about those cases, 
In the first place, in not one of them did 
the Court order production of the docu- 
ments in question or itself inspect them; 
so that, whether or not the observations 
made in those cases were obiter, as in 
that state of affairs I am inclined to 
think that they were, the Crown had 
no opportunity of challenging - in the 
House of Lords the validity of the views 
expressed in this Court. Secondly, in 


each case the Court was: much exercis-. 


ed about the form and sufficiency of the 
Minister’s certificate or affidavit, In the 
present’ case no such question arises. 
Third, all those decisions proceeded on 
the basis that there’ was a difference ‘or 
dichotomy, as Harman, L. J. called it in 
Re Grosvenor Hotel, London (No. 2) 


_ (1964) 3 All ER at pp, 364, 365 between 


contents cases and class cases; though it 
would appear that Salmon, L, J. would 
make a sub-division between high 
“class” cases and low “class” cases (See 
(1964) 3 All ER at pp 370 and 371). I 
am bound to say that I can see no logi- 
eal distinction, though there 
may be a practical one, between high 
class cases and low class cases, . any 
more than there is between class cases 
and contents cases. Fourth, all of the 
judgments. proceeded on the basis that 
the observations of Viscount Simon i 
Duncan’s case (1942) 1 All ER 587, as 
to class cases were obiter and wrong. 
Fifth, very little weight was attached in 
any of those cases to the decision in 
Auten v, Rayner (1958) 3 All ER 566. 
Finally, all the Judges were exercised in 
their minds as to desirability of the law 
of England in this respect being the 
same as that of Scotland and of Com- 


-monwealth countries, such as Australia, 


Canada and New Zealand, Whether the 
law in those Commonwealth countries, 
whose Courts are, of course, influenced 
by Robinson v. State of South Australia 
(No. 2) (1931) All ER Rep 333;. is ‘preci 
sely the same as the law of Scotland, 
as laid down in Glasgow Corpn,’ V. 
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obviously ` 
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Central Land Board, 1956 SC (HL) 1 is, 
perhaps, open to doubt. That it is desi- 
rable that the law on this important 
constitutional matter should be the same 
every where is beyond question; but, in 
my judgment, the only tribunal in this 
country which can achieve that object 
is the House of Lords, who now have. 
the power to alter or vary the decision 
at which, as I have said, in my opinion 
they arrived in Duncan’s case (1942) i 
All ER 587”, 


1159. The appeal was dismissed in 
accordance with the opinion of the ma- 
jority, s ` i l 

1160. The clock was thus again pal 
back by the Court. of Appeal. Conway’s 
case ( (1967) 2 All ER 1260) (supra) was 
taken up in appeal before the House of 
Lords in Conway v, Rimmer (1968) 1 
All ER 874 (HL), After a review of 4 
number of decisions which had been 
rendered before Duncan’s case ( (1942) AC 
624) including Robinson’s case ((1931} 
AC 704) decided by the Privy Council 
and the decisions of the Court of Appeal 
subsequent to the decision in Duncan's 
case, the House of Lords reversed ths 
decision of the Court of Appeal, It direct- 
ed that the documents in question 
should be produced before the Court 
which had called them for its inspection 
and if it was found that their disclosure 
would: not be prejudicial to the public © 
interest or that any such possible pre- 
judice would be insufficient to justify 
non-disclosure, an order for disclosure 
of the reports should be made. 


1161. It is important to note that in 
this case one Lord after another re- 
jected the contention that the possibility 
of future disclosure would affect can- 
dour. Lord Reid observed at page 881: 
“So far as I know, however, no one has 
ever suggested that public safety has 
been endangered by the candour or 
completeness of such reports having 
been inhibited by the fact. that they 
may have to be produced if the in- 
terests of the due administration of jus- 
tice should ever require production at 
any time” Lord Morris observed at page 
891: “In many decided cases, however, 
there have heen references to a sugges- 
tion that if there were knowledge that 
certain documents (e. g. reports) might 
in some circumstances be seen -by eyes 
for which they were never intended the 
result would be that in the making of 
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similar documents in the future, can- 
dour would be lacking. Here is a sug- 
gestion of doubtful validity, Would the 
knowledge that there was a remoie 
chance of possible enforced production 
really affect candour? If there was 
knowledge that it was conceivably pos- 
sible that some person might himself 
see a report which was written about 
him, it might well be that candour on 
the part of the writer of the report 
would be encouraged rather than frus- 
trated. The law is ample in its protec- 
tion of those who are honest in record- 
ing opinions which they are under a 
duty to express. Whatever may ‘be the 
strength or the weakness of the sug- 
gestion to which I have referred it 
seems to me that a Court is as well and 
probably better qualified than any other 
body to give such significance to it as 
the circumstances of a particular case 
may warrant’, Lord. Hodson observed 
at page 904: “It is strange if civil ser- 
vants alone are supposed to be unable 
to be candid in their statements made 
in the course of duty without the pro- 
tection of an absolute privilege denied 
other fellow subjects”. Lord Pearce said 
at page 912: “There are countless teach- 
ers at schools and universities, count- 
less employers of labour who write can- 
did reports unworried by the ‘outside 
chance of disclosure......... s 

Lord Upjohn observed at pages 914-915: 
“The reason for this privilege is that it 
would be quite wrong and entirely in- 
imical to the proper functioning of the 
public service if the public were to 
learn of these high level communica- 
tions, however, innocent of the preju- 
dice to the State the actual contents of 
any particular document might be, that 
is obvious. It has nothing whatever to 
do, however, with candour or uninhibit- 
ed freedom of expression, I cannot be- 
lieve that any Minister or any high 
level military or civil servant would 
feel in the least degree inhibited in ex- 
pressing his honest views in the course 
of his duty on some subject such as 
even the personal qualifications and de- 
linquencies of some colleague, by the 
thought that his observations might one 
day see the light of the day”, Com- 
menting on this decision, H. W. R, Wade 
wrote : “Their Lordships heaped with- 
ering criticism upon this class “princi- 
ple” which is that complete classes of off- 
cial reports and documents ought to be 
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kept secret, at whatever cost to the in- 
terests of litigants, merely because other- 
wise there would not be “freedom and 
candour of communication -with and 
within the public service”” (Vide 
‘Crown Privilege Controlled at Last’ by 
H. W. R. Wade (1968) 84 The Law 
Quarterly Review 171 at p. 172). Dun- 
can’s case ( (1942) AC 624) (HL) (supra) 
stood accordingly modified, 


1162. In Rogers v, Home Secretary, 
(1973) AC 388, the appellan; required 
the production of a certain letter writ- 
ten about him to the Gaming Board for 
Great Britain which had the duty to 
make unusually extensive inquiries not 
only into the capacity and diligence of 
all applicants for licences to maintain 
gaming establishments but also into 
their character,. reputation and financial 
standing and any other circumstances 
appearing to the Board to be relevant 
before issuing licences under the Gam- 
ing Act, 1968. Applications made bv a 
Company of which the appellant was a 
director had been refused by the Board. 
It was the custom of the Board to obtain 
confidential information about applicants 
from the police. The appellant said that 
there came into his possession from an 
anonymous source a copy of a letter 
written about him to the Board by Mr. 
Ross, Assistant Chief Constable of Sus- 
sex, Obviously this letter had been 
abstracted by improper means from the 
files of the Board or of the Police. Tne 
appellant said that this letter contained 
highly damaging libellous statements 
about him and that he wished to take 
proceedings to clear his reputation, The 
means he chose for doing that was to 
seek to prosecute Mr, Ross for criminal 
libel, ‘To succeed he had to prove the 
letter. So he applied for its production. 
The Attorney-Gen:ral opposed the sum- 
mons and he sueceeded. The House of 
Lords in appeal in the above case up- 
held the privilege. Lord Reid observed 
in the course of his speech at pages 400- 
401 thus :— 


“The ground put forward has been 
said to be Crown privilege, I think that 
that expression is wrong and may be 
misleading. There is no question of 
any privilege in the ordinary sense of 
the word. The real question is whe- 
ther the publie interest requires that the 
letter shall not be produced and whe- 
ther that public interest is so strong as 
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to override the. ordinary right and -in- 
terest of a litigant that he shall be able 
to-lay before a Court of Justice all re- 
levant evidence, A Minister of the 
Crown is always.an appropriate and of- 
ten the most appropriate person to’. as- 
sert this public interest, and the evi- 
dence or advice which he gives to the 
court is always valuable and may some- 
times be indispensable; But, in my 
view, it must always be open to any 
person interested to raise the question 
and there may be cases where the trial 
Judge should himself raise the question 
if no one else has done so. In the pre- 
sent case the question of public interest 
was raised by hoth the Attorney-General 
and the Gaming Board, In my judg- 
ment both were entitled to raise the 
matter, Indeed I think that in the cir- 
‘ctimstances it was the duty of the board 
to do as they have done. 

The claim in the present case is not 
based on the nature of the contents of 
this particular letter. It is based on 
the fact that the board cannot adequa- 
tely perform their statutory duty unless 
they can preserve the confidentiality of 
all communications to them regarding 
character, reputation or antecedents of 
applicants for, their consent. 


Claims for “class privilege’ were fully 
considered by this House in Conway v. 
Rimmer; 1968 AC 910. It was made 
clear that there is a heavy burden of 
proof on any authority which makes 
such a claim. But the possibility: of 
establishing such a claim was not ruled 
out. I venture to quote what I said in 
that case at p. 952: 


“There may be special reasons for 
withholding some kinds of routine’ do- 
cuments, but I think that the proper 
test to be applied is to ask, in the lan- 
_ guage of Lord Simon in Duncan v. 
~” Cammell Laird & Co. Ltd., (1942) AC 
624, 642, whether the withholding of. a 
document because it belongs to a parti- 
cular class is really ‘necessary for the 
proper functioning of the public - ser- 
vice’, 93 . 

I do not think that “the public service 
should be construed narrowly. Here the 


question is whether the’ withholding oË- 


this class of documents is really neces- 


' : sary: to enable. the board, adequately. to 


perform its’ statutory ` duties.. If -t ~is, 


thên we: are” ‘enabling - the ` will of Ta 
'. Hamient:.to. bé. carriëd out.” >- 
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. breach of confidence, so 


A. LR. 

1163. In a later case before the -House 
of Lords i.e, Burmah Oil Co, ‘Ltd, v. 
Bank of England (1979) 3 Ali ER 700 
it was again laid down that there was 
no rule of law that a claim by the 
Crown on the grounds of public interest 
for immunity from production of a class 
of documents of a high level of public 
importance was conclusive and that 
the Court had the power to inspect tha 
documents before deciding whether they 
should be disclosed after balancing the 
competing interests of preventing harm 
to the State or the public service by dis- 
closure and preventing frustration of 
the administration of justice by with- 
holding disclosure, 


. 1164. In the last decision of the House 
of Lords to which our attention is drawn 
i. e., Science Research Council v, Nasse, 
(1980) AC 1028, the question as to how 
far confidentiality could be a ground for 
claiming privilege in respect of any do- 
cument arose for consideration. That 
case arose out of disputes between two 
employees and_their employers which 
were raised before the Industrial Tri- 
bunal. The employees’ complaint was 
that they had been discriminated against 
by their employers in the course of 
their employment. Before the Tribunal 
they were called upon for production of 
some documents, . The Court of Appeal 
had allowed appeal of the employers 
holding that if the documents were dis- 
closed it would be in gross breach. of 
faith and could lead to industrial trou- 
ble, Dismissing the appeal, the House 
of Lords held that while no principle of 
public interest immunity protected such 
confidential documents and that they 
were not immune from discovering by 
reason of ‘confidentiality alone, the Tti- 
bunal in the free exercise of its discre- 
tion to order discovery should have re- 
gard to the fact that they were confi- 
dential and that discovery: would be a 
that accord- 
ingly, relevance alone though’ a neces- 
sary ingredient did hot provide an au- 
tomatic test for discovery, the ultimate 
test being whether discovery was neces- 
sary for disposing fairly of the proceed- 


-ings’ and in order te decide’ whether 


it was necessary; the tribunal should 
inspect. the- documents considering <whe-- 
ther special measures such as “covering 
up” or hearing in camera should -be ad- 


“opted: Dealing: with: ‘the rule :of- ‘publie - 
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interest. immunity’. 
son: who. is called. upon to produce any 
document, Lord Scarman.. observed: in 
the: above case thus: ; 


_ “Whatever may be true generally of 
the categoriés of public interest, the 
‘public intérest’ immunity”, which pre- 
vents documents from being produced 
or evidence from being given is restrict- 
ed, and is not, in my judgment, to be 
extended either by demanding ministers 
or by the courts. And, though I agree 
with my noble and learned friend, Lord 
Edmund-Davies, in believing that a 
Court may refuse to order production 
of a confidential document if it takes the 
view that justice does not require jts 
production, I do not see the process of 
decision as a balancing act. If the docu- 
ment’ is necessary for fairly disposing of 
the case, it must be produced notwith- 
standing its confidentiality, Only if 
the document should be protected by 
public interest immunity, will there be 
a balancing act, And then the balance 
will not be between “ethical or social” 
values of a confidential relationship in- 
volving the public interest and the docu- 
ments relevance in the litigation but be- 
tween the public interest represented ‘by 


the state and its public service 
i e., the executive Government, 
and the publice interest in the 


administration of justice: see Lord Reid. 
Thus my emphasis would be different 
from that of my noble and learned 
friends. ‘Public interest immunity” is, 
in my judgment restricted to what must 
be kept secret for the. protection of 
government at the highest levels and in 
the truly: sensitive areas of executive 
responsibility, 4 Ea 


1165. In England, according to Prof. 
S. A. De Smith, as matters now stand 
“a government department can. seldom 


expect to succeed in a claim based solely 


on prospective detriment to that facet of. 


the :public interest which requires candid 


expressions. of opinion within the public. 


service. In any évent the Court will 
prefer to rest a decision to exclude evi~ 
dence on a more general . ground than 
"Crown. privilege” — eg., 


limited purpose, Courfs . 


S, P, : Gupta and others v, Union of India and others 


claimed bya per-.. 


that it is . 
contrary to the public interest to require. 

the disclosure in legal proceedings of.in-. a 
formation obtained in confidence for a. 
are . likely fo. 
accept: without question , A- Ministers. cery,- 


tificate. that: disclosure. would. be . injuri-. the. ‘objection .. to. 
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ous to:national security or diplomatic 
relations, or that:the document relates 
to Cabinet proceedings; but in any 
marginal. case: they can be expected 10 
insist on privately inspecting the docu- 


ments or classes of documents and then 


rejecting claims to exclude evidence of 
“routine” matters but accepting claims 
to exclude documents referring to mat- 
ters of high policy. It is doubtful whe- 
ther any material distinction is now to 
be drawn -between “contents” claims 
and “class” claims.” 


1166. The scope of the powers of 
Courts in England where a claim to 
privilege is made is also explained at 
para 90 in Volume 13 of MHalsbury’s 
ieee of England, (Fourth Edition) 

us’; 


“90. Powers of Court.— The decision 
whether to allow or reject the claim to 
Crown privilege, and if so to what ex- 
tent, is and remains the decision of the 
Court, and the view of the political 
minister that the production or disclo- 
sure of documents or information, whe- 
ther because of their actual contents or 
because of the class of documents to 
which they belong is not conclusive. The 
Court will give full’ weight to the view 
of the minister in every case, but it has 
and is entitled to exercise a residual 
power, and indeed a duty, to examine 
the objection and the grounds raised by 
the minister to support his view that 
production would be injurious to the 
public interest. If, in spite of the cer- 
tificate or affidavit of the minister, the 
Court is satisfied that the objection is 
not taken bona fide or that the grounds 
relied on by the minister are insuffi- 
cient or misconceived or not clearly ex- 
pressed or that there are no reasonable 
grounds for apprehending danger to the 
public interest, the Court has a residual 
power to override ‘the objection. For 
this purpose, the Court is entitled to 
see the documents before ordering pro- 
duction, and the Court can see the docu- 
ments without their being shown to the 
parties, but the minister ` should have 
a right to appeal before the documents 
are in fact ‘produced. 


„The Court will more readily uphold 


an objection on the ground of the con- 
. tents. of a document, and for this pur- 


pose the minister. need not go into any 
detail, . But. where the . minister | raises 
production on, the 
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ground that the documents belong to a 
class the production of which would be 
injurious to the public interest, he must 
describe with some particularity the 
nature of the class and the reasons why 
they should not be disclosed, For this 
purpose the proper test to be applied is 
whether the withholding of a document 
because it belongs to a particular class 
is really necessary for the proper func- 
tioning of the public service, and the 
term “publie service’, in this context 
should not be construed - narrowly. In 
considering a claim to Crown privilege 
in relation to a class of documents, the 
fact that the documents were communi- 
cated in confidence the Crown is a 
‘very material consideration, but never- 
theless the Court may conclude that the 
public interest in such confidentiality is 
outweighed by the public interest that 
they should be disclosed in the admin- 
istration of justice.” 


1167. In Australia too the very same 
position prevails, It is sufficient to re- 
' fer to the observations of Gibbs, A.C.J. 
of the High Court of Australia in San- 
key v. Whitlam, 21 Aus LR 505, decided 
in Nov. 1978 at page 542 which are as 
follows: 


“What are now equally well estab- 
lished are the respective roles of the 
Court and of those usually the Crown, 
„who assert Crown privilege, A claim 
to Crown privilege has no automatic 


operation; it always remains the func- 
tion of the Court to determine upon 
that claim. The claim, supported 


by whatever material may be thought 
appropriate to the occasion does no 
more than draw to the Courts at- 
tention what is said to be the 
entitlement to the privilege and provide 
the Court with material which may 
assist it in determining whether or not 
Crown privilege should be accorded, A 
claim to the privilege is not essential to 
the invoking of Crown privilege, In 
cases of defence secrets, matters of dep- 
Iomacy or affairs of Government at the 
highest level, it will often appear readi- 
ly enough that the balance of the 
public interest is against disclosure, If 
is in these areas that even in the ab- 
sence of any claim to Crown privilege 
(perhaps because the Crown is not a party 
and may be unaware of what is afoot), 
a Court, readily recognizing the prof- 
fered evidence for what it is, can as 
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many authorities establish of its 
own motion enjoin its disclosure in 
Court. Just as a claim is not essential 
neither is it ever conclusive althođsh, 
in the areas which I have instanced the 
Court's acceptance of the claim may əf- 
ten be no more than a matter of form. 
It is not conclusive because the function 
of the Court once it becomes aware of 
the existence of material to which 
Crown privilege may apply is always 
to determine what shall be done in th? 
light of how best the public interest 
may be served, how least it will be in- 
jured.” 


1168. In Canada the prevailing view 
of law appears to be the same as stat2d 
above as can be seen from the decision 
of the Supreme Court of Canada in 
Regina v. Snider, ( (1954) 4 DLR 483 at 
p 489) in which Rand, J. has stated thus: 

“Once' the nature, general or speciic 
as the case may be, of documents or the 
reasons against its disclosure, are shown, 
the question for the Court is whether 
they might, on any rational view, either 
as to their contents or the fact of their 
existence be such that the public interest 
requires that they should not be re- 
vealed; if they are capable of sustaining 
such an interest, and a Minister of the 
Crown avers its existence, then the 
Courts must accept his decision, On the 
other hand, if the facts, as in the ex- 
ample before us, show that, in the or- 
dinary case, no such interest can exist, 
then such a declaration of the Minister 
must be taken to have been made under 
a misapprehension and be disregarded. 
To eliminate the Courts in a function 
with which the tradition of the common 
law has invested them and to hold them 
subject to any opinion formed, rational 
or- irrational by a member of the Ex- 
ecutive to the prejudice, it might be of 
the lives of private individuals, is not 
in harmony with the basic conceptions 
of our polity, But I should add that the 
consequences of the exclusion of a docu- 
ment for reasons of public interest as it 
may affect the interest of an accused 
person are not in question here and no 
implication is intended as to what they 
may be, 


‘What is seeured by attributing to the 
Courts this preliminary determination 


of possible prejudice is protection 
against Executive encroachments upon 


the administration of justice; and in the 
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present trend of government little can 
be more essential to the maintenance of 


individual security, In this important 


matter, to relegate the Courts to such a 
subserviency as is suggested would be 
to withdraw from them the confidence 
of independence and judicial appraisal 
that so far appear to have served well 
the organization of which we are the 
heirs. These are considerations which 
appear to me to follow from the reason- 
ing of the Judicial Committee in Robin- 
son v. South Australia, (1931) AC 704”, 


1169. In the United States of America, 
the question relating to the limits of ex- 
ecutive privilege came up for considera~ 
tion before the Supreme Court in Mar- 
bury v, Madison, 5 US 137 probably for 
the first time. In that case William 
Marbury and three others severally 
moved the U. S, Supreme Court for a 
rule of James Madison, Secretary of 
State for the United States, to show 
cause as to why a mandamus should 
not issue commanding him to cause to 
be delivered to them respectively their 
several commissions as Justices of the 
Peace in the District of Columbia, In 
the affidavit filed in support of the peti- 


tion they pleaded that Adams the for-- 


mer President had nominated the ap- 
plicants to the Senate for their advice 
and consent to be appointed Justices of 
the Peace; that the Senate advised ard 
consented to the appointments, that 
commissions in due form were signed 
by the said President appointing them 
Justices, that the seal of the United 
States was in turn affixed to the said 
commissions and that Madison had de- 
clined to cause them to be delivered 
even though they had acquired the right 
to the offices. In the course of the 
proceedings certain questions were put 
to the Attorney-General Levi Lincoln. 
relating to the Commissions and where 
they had been kept and on objection 
being raised to the questions ‘the Court 
said that if Mr. Lincoln wished time fo 
consider what answers he should make, 
they would give him time, but they had 
no doubt he ought to answer. Thera 
was nothing confidential to be disclosed, 
¢ If there had been he was not obliged to 
answer it; and if he thought that any- 
thing was communicated to him in con- 
fidence he was not bound to disclose if 
nor was he obliged to state anything 
which would criminate himself; but that 
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the fact whether such commissions had 
been in the office or not, could not be 
a confidential fact; it is a fact which ai! 
the world have a right to know. If he 
thought any of the questions improper, 
he might state his objections’. 

1170. In United States v, Burr, 25 
Fed. Cas 187 (No, 14694) (Cir Ct Va 1807) 
Chief Justice Marshall ruled : 

“that the President of the United 
States may be subpoenaed and examined 
as a witness and required to produce 
any paper in his possession, is not con- 
troverted...... The President, although 
subject to the general rules which apply 
to others, may have sufficient motives 
for declining to produce a particular 
paper, and those motives may be such 
as to restrain the Court from enforcing 
its production. ......... I can readily con- 
ceive that the President might receive a 
letter which would be improper to ex 
hibit in public, because of the manifes. 
dnconvenience of its exposure. The 
occasion for demanding it ought, in such 
a°case, be very strong, and to be fully 
shown to the Court before its production 
could be insisted on.” 


_ 1171. According to Wigmore the scope 
of the privilege in America, beyond 
secrets in the military or international 
sense is by no means clearly defined. 
Paragraph 2379 in Volume VIII of 
Wigmore on ‘Evidence’ reads :— 


“Same: Who determines the Neces- 
sity for Secrecy. So far as the privilege 
has legitimate scope, it raises the ques- 
tion how the existence of the facts 
which make it applicable is to be deter- 
mined, If it extends only (as it just 
limits prescribe) to matters involving 
international negotiations or military 
precautions against a foreign enemy, 
the presence of such matters in the do- 
cuments or communications sought to 
be disclosed must by some authority be 
predetermined, before the privilege can 
be deemed applicable, If it extends to 
the arger scope indicated by the 
English rulings, still the existence of a 
necessity for secrecy must be in each 
instance declared. Who shall make this 
determination? 


Obviously, and by analogy with other 
privileges, the Court (ante, 2193, 2271, 
2322; post, 2550). But the Judge (urges 
the learned incumbent of that office, in 
Beatson v. Skene) “would be unable to 
determine it without ascertaining what 


636 S.C. S. P. Gupta and others v, Union of -India-and others ALL R. 
the document was,” — surely an unavoid- by a reply from the Departmental . head 
able process; “which inquiry,” however, stating the circumstances deemed te 


it is added, “cannot take place in pri- 
vate,” — a singular assumption: It would 
rather seem that the simple and natural 
process of determination was precisely 
such a private perusal by the Judge. Is 
it to be said that even this much of dis- 
closure cannot be trusted? Shall every 
subordinate in the department have 
access to the secret; and not the presiding 
officer of Justice? Cannot the constitu- 
tionally coordinate body of Government 
share the confidence? It is ludicrous to 
observe a Chief Magistrate, as in Beat- 
son v. Skene, solemnly protesting his in- 
competence to share the knowledge of a 
fact which had never been secret at all 
and had for months been spread abroad 
by the hundred tongues of scandal. 


The truth cannot be escaped that a 
Court which abdicates its inherent func- 
tion of determining the facts upon which 
the admissibility of evidence depends 
will furnish to bureaucratic officials too 
ample opportunities for abusing the pri- 
vilege. The lawful limits of the privilege 
are extensible beyond any control, if its 
applicability is left to the determination 
of the very official whose interest it may 
be to shield a wrongdoing under the pri- 
vilege. Both principle and policy demand 
that the determination of the privilege 
shall be for the Court: and this has been 
insisted upon by the highest judicial per- 
sonages both in England ‘and the United 
States: a 
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nised, should therefore be subjected to 
the following . limitation: 

(1) Any ‘executive or administration 
regulation purporting in general terms to 
authorise refusal to disclose official re- 
cords in a particular department when 
duly requested as evidence in a court of 
justice should be deemed void (on the 
logic of 1355, 2195, ante). 

(2) Any statute declaring in general 
terms that official records are confidential 
{ante § 2378, n.7) should be liberally con- 
strued to have an implied exception for 
disclosure when needed in court of 
justice. 

(3) The procedure in such cases should 
be: A letter of request (like a letter ro- 
gatory,' ante, § 2195a) from the- head of 
the Court to the head of the Department 
(accompanying the subpoena to the actual 
custodian), stating the circumstances ‘of 
the litigation: creating the need for «the 
document; followed (in case of- refusal} 


justify the refusal: and then a ruling by 
the Court, this ruling to be appealable 
and determinative of the privilege.” 


1172. Writing about the immunity 
claimed by President Nixon against the 
demand for disclosure of certain types of 
documents, Raoul Berger writes in his 
book entitled ‘Executive Privilege: A 
oe Myth’ (1974) at page 264 

us: 


“Candid interchange” is yet another 
pretext for doubtful secrecy, It wil not 
explain Mr. Nixon’s claim of blanket im- 
munity for members of his White House 
Staff on the basis of mere membership 
without more; it will not justify Klein- 
dienst’s assertion of immunity from con- 
gressional inquiry for two and one-half 
million federal employees. It is merely 
another testimonial to the greedy expan- 
siveness of power, the costs of which 
patently outweigh its benefits. As the 
latest branch in a line of illegitimate suc- 
cession, it illustrates the excesses bred by 
the claim of executive privilege. And in 
practice it has realised Lord Pearce’s 
pregnant observation: ‘What a complete 
lack of common sense a general blanket 


protection of wide class may yield”. Con- 


way v. Rimmer .(1968) 1 All ER 874, 910, 
The problem will not be met by pruning 
a branch here and there; the axe must be 
put to the root of a claim that is altoge- 
ther without constitutional warrant, leav- 
ing: it to the good sense of Congress and 
the people — and, if need be, the courts 
— to work out-an accommodation -for 
such matters as confidential communica- 
tions between the President and his: im- 
mediate advisers, excluding any commu~ 
nications with respect to illegal acts. To 
leave it with the executive braneh to 
decide is to court more of the “horrors” 
revealed by recent history”, 

1173. Professor Arthur Schlesinger Jr, 
states: "The secrecy system has become 
much less a means by which Government 
protects national security than a means 
by which the Government safeguards its 
reputation, dissembles its purposes, buries 
its mistakes, manipulates its citizens, 
maximizes its power and corrupts itself” 
(Quoted by Curt Mathews, St. Lewis 
Post-Despatch Feb. 26, 1978, Sec, 1-12B 
p. 1). ee +g 

1174. Now a few words about the legis 
timacy ofthe rule of ‘official secrecy’ may 
be mentioned, The tendency. in all the 
democratic. countries in reeent .times.; is 
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to liberalise the restrictions } 
the right of the citizens to’ know what is 
happening ‘in the various public offices. 
The emphasis now is more'on the right 
of a citizen to know than on his ‘need to 
know’ the contents of official documents. 
It is pertinent to refer to the practice 
prevailing in Sweden. In his article en- 
titled ‘Laws on Access to Official Docu- 
ments’, Donald C..Rowat writes:— 


“When I visited Sweden in 1973 to 
study its unique system of openness, I 
was lucky enough to accompany a .re- 
porter who worked for the Swedish na- 
tional press agency, as he made his daily 
rounds of three Government departments. 
To my amazement, all incoming and out- 
going documents and mail were laid out 
in a special press room in each depart- 
ment for an hour every morning for 
reporters to examine. If any reporter 
wanted further information on a case, he 
simply walked down the hall to look at 
the department’s files. No special per- 
mission was needed. Such a system of 
open access is so alien to the tradition of 
un- 
Sweden’s long experience 
with the principle of openness indicates 
that it changes the whole spirit in which 
public business is conducted, It causes a 
decline in public suspicion and. distrust 
of officials, and this in turn gives them 
a greater feeling of confidence, More im- 
portant, it provides a much more solid 
foundation for public debate, and gives 
citizens in a democracy a much firme 
control over their Government.” 3 
(Vide Indian Journal of Public 
istration, Vol. XXV, No.. 4, . October- 
December, .1979 at pages 990-991) 

: 1175.. The position in Sweden appears 
to represent an extreme case of openness 
of administrative process, 2 


1176. Max Weber (1864-1920) who was 
very critical of the rule of official secrecy 
observed: 


_ “Every bureaucracy seeks to increase 
the superiority of the professionally in- 
formed by keeping their knowledge and 
intentions secret. Bureaucratic admin- 
istration always tends to be an admin- 
istration of “secret ‘sessions’: in so | far 
as it can, it hides its knowledge and ac- 
tions from criticism. The treasury offi- 
cials of the Persian Shah have made a 
- secret doctrine of their budgetary art and 
‘even use secret script. The official stat- 
istic of Prussia, in general, make public 
only what cannot do any harm — to the 
“intentions of-the power-wielding bureau- 
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cracy. The tendency towards secrecy in 
certain: administrative fields follows their 
material nature: everywhere that the 
power interests of the domination struc- 
ture towards the outside are at stake, 
whether it is an economic competitor of. 
a private enterprise or a foreign. poten- 
tially hostile polity, we find secrecy. The 
pure interest of the bureaucracy in 
power, however, is efficacious far beyond 
those: areas where purely functional in- 
terests make for secrecy. The concept of 
the “Official Secret” is the specific in- 
vention of the bureaucracy, and nothing 
is so fanatically defended by the bureau- 
cracy as this attitude, which cannot be 
substantially justified beyond these 
specifically qualified areas. In facing a 
Parliament, the bureaucraey, out of a 
sure power instinct, fights every attempt 
of the Parliament to gain knowledge by 
means of its own experts or from in- 
terest groups. The so-called right of par- 
liarnentary investigation is one of the 
means by which Parliament seeks such 
knowiedge. Bureaucracy naturally wel- 
comes a poorly informed and hence a 
powerless Parliament at least in se far 
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as ignorance somehow agrees with the 
bureaucracy’s interests’.” 
(H. H. Gerth and C. Wright Mills 


(trans.), from Max Weber, Essays in 
Sociology, London, Routledge and Kegan 
courtesy of 
Dr. S. R. Maheshwari). . 
1i77. In India many intellectuals have 
always thought that as far as possible 
there should be openness in administra- 


tion.. Opposing the Official Secrets 
(Amendment) Bill which came up for 
discussion in the Imperial Legislative 


Assembly in March, 1903, Gopal Krishna 
Gokhale pleaded: 


“The proper and only remedy worthy 
of the British Government is not to gag 
newspapers as proposed in this Bill but 
to discourage the issue of confidential 
circulars which seek totake away in the 
dark what has been promised again and 
again in Acts of Parliament, the Precla- 
mations of Sovereigns and the respensi- 
ble utterances of successive Vieereys. 
From the standpoint of the rulers, no 
less than of the ruled, it will be most 


unfortunate if Indian papers. were thus 
debarred from writing about. matters 
which agitate the Indian community 


most. What happened, for instance, last 
year when ‘those circulars were publish- 
ed? -For. some time before their. publiea- 
tion, the air was. thick with the rumour 


that. Government -had.- issued orders ..fo . 
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Shut cut Indians from all posts in the 
Railways Department, carrying a salary 
of Rs. 30 and upwards a month, It was 
impossible to believe a statement of this 
kind, but it was not possible to contra- 
dict it effectively. when it was practically 
on every tongue, The damage done to the 
prestige of the Government was con- 
siderable and it was only when the cir- 
culars were published that the exact po- 
sition came to be understood, The 
circulars, as they stood, were bad enough 
in all conscience but they were not so 
-bad as the public had believed them to 
be, What was laid down inthem was not 
that Indians were to be shut out from all 
appointments higher than Rs, 30 a month 
‘but that Eurasians and Europeans were 
to have, so far as practicable, a prefer- 
ence in making appointments to such 
posts. The fear that such lamentable de- 
partures from the avowed policy of Gov- 
ernment might be dragged into the light 
of day, acts at present as an effective 
check on the adoption of unjust measures, 
and I think it will have a disastrous 
effect on the course of administration; if 
this check -were to be done away with 
arid nothing better . substituted in its 
place.” (Abstract of the Proceedings of 
the Council of the Governor General of 
India Assembled for the purpose of Mak- 
ing Laws and Regulations, Vol. XLII, 
1903, pages 280-281). 

1178. Saiyad Muhammad and Asutosh 
Mukherjee also opposed the Bill. Those 
Speeches gave ample support to the 
movement which stood for the freedom 
of the press in India. Few. persons have 
the vision of these great leaders. The need 
for making access to information about 
the activities of Government more libe- 
ral has been explained by Dr. S. R. Ma- 
heshwari in his book entitled “Open 
rr ae in India” (1981) at pp. 95-96 

us:— 


“Administrative India puts the greatest 
weight on keeping happenings “within its 
corridors secret, thereby denying the 
Citizens access to information about them. 


Such orientations produce deep con- 
tradictions in the larger ` socio-political 
system of the land which itself is in a 
state requiring nourishment and care, As 
the latter is still relatively new and in 
its infancy, its growth processes  inevit- 
ably get retarded for want of information 
about the Government, which means 
from the Government, Over-concealment 
of governmental information creates a 
communication gap between the gover- 
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nors and the governed, and its persist- 
ence beyond a point is apt to create an 
alienated citizenry. This makes demo- 
cracy itself weak and insecure. Besides, 
secrecy renders administrative account- 
ability unenforceable in an effective way 
and thus induces administrative behavi- 
our which is apt to degenerate into arbi= 
trariness and absolutism, This is not all. 

The Government, today, is called upon 
to make policies on an ever increasing 
range of subjects, and many of these 
policies must necessarily impinge on the 
lives of the citizens. It may sometimes 
happen that the data made available to 
the policy makers is of a selective na 
ture, and even the policy-makers and 
their advisors may deliberately suppress 
certain viewpoints and favour others. 
Such bureaucratic habits get encourages 
ment in an environment of secrecy; and 
openness in governmental work is pos- 
Sibly the only effective corrective to it, 
also raising, in the process, the quality 
of decision-making. Besides, openness 
has an educational role inasmuch as citi- 
zens are enabled to acquire a fuller view 
of the pros and cons of matters of major 
importance, which naturally helps in 
building informed public opinion, no less 
than goodwill for the Government,” 

1179. It. may be necessary to deal with 
the question of official secrecy in greater 
detail in a case where the constitutional- 
ity of the claim for official secrecy, inde- 
pendently of the power of the Court to 
order. discovery of official documents in 
judicial proceedings, arises for consid- 
eration, We are concerned in this case 
with the power of the Court to direct 
the disclosure of official documents in 
judicial proceedings, 

1180. We shall now turn to the Indian 
law. In the State of Punjab v. Sodhi 
Sukhdev Singh, (1961) 2 SCR 371: (AIR 
1961 SC 493), a Constitution Bench of this 
Court had occasion to examine 
the limits of the. privilege of the Gov- 
ernment in the light of Ss. 123 and 162 
of the Indian Evidence Act, 1872. Sec- 
tion 123 reads: 


"123. No one shall be permitted to give 
any. evidence derived from unpublished 
official records relating to any affairs of 
State, except. with the permission of the 
officer at the head of the department 
concerned, who shall give or withhold 
such permission as he thinks fit.” 


Section 162 reads: 


“162, A witness summoned to produce 
a document shall, if it is in his possession 


1982 


or power, bring it to Court, notwith- 
standing any objection which there may 
be to its production or to its admissibi- 
lity. The validity of any such objection 
shall be decided on by the Court.” 

The Court, if it it sees fit; may inspect 
the document, unless it refers to matters 
of State, or take other evidence to enable 
it to determine on its- admissibility. 

If for such a purpose it is necessary 
to cause any document to be translated, 
the Court may, if it thinks fit, direct the 
translator to keep the contents secret, 
unless the document is to be given in evi- 
‘dence; and, if the interpreter disobeys 
such direction, he shall be held to have 
committed an offence under Section 166 
of the Indian Penal Code, 1860 (45 of 
1860).” . 

1481, The decision in Sodhi Sukhdev 
Singh’s case (AIR 1961 SC 493) (supra) 
was rendered in the light of the develop- 
ment of the law on the above question 
in England up to the year 1960. Gajendra- 
gadkar, J. (as he then was) speaking for 
the majority observed in that case at 
pages 393-395 (of SCR): (at pp. 505, 506 
of AIR) thus: 


“Thus our conclusion is that reading 
Ss. 123 and 162 together the Court can- 
not hold an enquiry into the possible in- 
jury to public interest which may result 
from the disclosure of. the document in 
question. That is a matter for the auth- 
ority concerned to decide; but the Court 
is competent, and indeed is bound, to 
hold a preliminary enquiry and deter- 
mine the validity of the objections to its 
production, and that necessarily involves 
an enquiry into the question as to whe- 
ther the evidence relates to an affair of 
State under S. 123 or not.” 


1182. In this enquiry the Court has to 
determine the character or class of the 
document. If it comes to the conclusion 
that the document does not relate to 
affairs of State then it should reject the 
claim for privilege and direct its produc- 
tion. If it comes to the conclusion that 
the document relates to the affairs of 


State it should leave it to the head of the. 


department to decide whether he should 
permit its production or not. We are not 
impressed by Mr. Seervai’s argument that 
the Act could not have intended that the 
head of the department would permit the 
production of a document which belongs 
to the noxious class. In our opinion, it 
is quite conceivable that even in regard 
to a document falling within the class of 
documents relating to affairs of State the 
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head of the department may legitimately 
take the view that its disclosure would 
not cause injury fo public interest, Take 
for instance the case of a document which 
came into existence quite some time be- 
fore its production is called for in litiga- 
tion; it is not unlikely that the head of 
the department may feel that though the 


‘character ofthe document may theoreti- 


cally justify his refusing to permit 
its production, at the time when its pro- 
duction is claimed no public injury is 
likely to be caused. It is also possible 
that the head of the department may feel 
that the injury to public interest which 
the disclosure of the document may cause 
is minor or insignificant, indirect or re- 
mote; and having regard to the wider 
extent of the direct injury to the cause 
of justice which may result from its non- 
production he may decide to permit its 
production. In exercising his discretion 
under 5, 123 in many cases the head of 
the department may have to weigh the 
pros and cons of the problem and objec- 
tively determine the nature and extent 
of the injury to public interest as against 
the injury to the administration of jus- 
tice. That is why we think it is not unrea- 
sonable to hold that Section 123 gives dis- 
cretion to the head of the department to 
permit the production of a document even 
though its production may theoretically 
lead to some kind of injury to public in- 
terest. While construing Ss. 123 and 162, 
it would be irrelevant to consider why 
the enquiry as to mjury to public interest 
should not be within the jurisdiction of 
the Court, for that clearly is a matter of 
policy on which the Court does not and 
should not generally express any opinion. 


1183. In this connection it is necessary 
to and that the nature and scope of the 
enquiry which, in our opinion, it is com- 
petent to the court to hold under §, 162 
would remain substantially the same 
whether we aceept the wider or the nar- 
rower interpretation of the expression 
“affairs of State”, In the former case the 
Court will decide whether the document 
falls in the class of innocuous or noxious 
documents; if it finds that the document? 


belongs to the imnocuous class it will 


direct its production; if it finds that the 
document belongs to the noxious class it 
will leave it to the discretion ofthe head 
of the department whether to permit its 
production or not. Even on the narrow 
construction of the expression “affairs of 
State” the Court will determine its charae- 
ter in the first instanee; if it holds that it 
does not fall within the noxious class 
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which alone is included: in the relevant 
expression on this view an order for its 
production will follow; if the finding is 
that it belongs to the noxious class the 
question about its production will be left 
to the discretion of the head of the de- 
partment. We have already stated how 
three views are possible on. this point. In 
our opinion, Mr. Seervai’s contention 
which adopts one extreme position 
ignores the effect of S. 162, whereas the 
contrary position which is also extreme 
in character ignores the provisions of 
5. 123. The view, which weare dispos- 
Ed to take about the authority and juris- 
diction of the Court in such matters is 
based on a harmonious construction of 
S. 123 and S. 162 read together; it recog- 
nises the power conferred on the Court 
by cl. (1) of S. 162, and also gives due 
effect to the discretion vested in the head 
of the department by 5S. 123.” 


1184. A similar question arose again 


before this Court in State of U. P. v. Raj 


Narain, (1975) 3 SCR 333: (AIR 1975 SC 
865), Ray, C. J.-speaking for himself and 
Alagiriswamy, Sarkaria and Untwalia, JJ. 
observed at- pages 348-349 (of SCR): (at 
p. 375 of AIR) thus: 


“The several decisions to which refer- 


ence has already been made establish 
that the foundation of the law behind 
Sections 123 and 162 of the Evidence Act 
is the same as in English law. It is that 
injury to public interest is the reason for 
the exclusion from disclosure of docu- 


ments whose contents if disclosed would’ 


injure public and national interest. Public 
interest which demands that evidence be 
withheld is to be weighed against the 
public interest in the administration of 
justice that courts should have the ful- 
lest possible access to all relevant mate- 
rials. When public interest outweigh’s 
the latter, the evidence cannot be .ad- 
mitted, The court will proprio motu. ex- 
clude evidence the production of which 
is contrary to public interest, It is .in 
public interest that . confidentiality shall 
be safeguarded. The reason is that such 
documents become subject. to privilege 
by reason of their contents. Confidential- 
ity is not a head of privilege. It is a con- 
‘sideration to bear in mind. It is not that 
the..contents contain material 
would be damaging to the national in- 


terest to divulge but rather that the docu- 


‘ments would ‘be of class which demand 
protéction. (See: Rogers v. Home Secre- 
tary (1973) AC 388 at‘p. 405). To  illus- 


. trate’ the’ class’ of documents would: ‘em-:: 
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brace Cabinet- papers, Foreign Office dis- 
patches, papers regarding the security to 
the State and high .level inter-depart- ` 
mental minutes. In the ultimate analysis 
the contents of the document are so de- 
scribed that it could be-seen at once that 
in the public interest the documents are 
to be withheld. (See Merricks. v. Nott 
Bower, (1964) 1 All ER 1717). 


It is now the well settled practice in 
our country that an objection is raised 
by an affidavit affirmed by the head of 
the department. The Court may also re- 
quire a Minister to affirm an affidavit. 
That will arise in the course of the en- 
quiry by the Court as to whether the 
document should’ be withheld from dis- 
closure. If the Court is satisfied with the 
affidavit evidence that the document 
Should be protected in publie interest 
from production the matter ends there. If 
the Court would yet like to satisfy itself 
the Court may see the document. This . 
will be the inspection of the document 
by the Court. Objection as to production 
as well as admissibility contemplated in 
Section 162 of the Evidence Act is decid- 
ed by the Court in the enquiry as ex- 
plained by this Court in Sukhdev Singh's 
case (1961) 2 SCR 371: (AIR 1961 SC 
493).” 


In his concurring judgment, Mathew, J. 

said at pages 359 and 361 (of 1975-3 SCR): 
(at pp. 883, 884 of AIR 1975 SC) thus: 
' “When a question of national security 
is involved, the court may not be the pro-— 
per forum to weigh the matter and that 
is the reason why a Minister’s certificate 
is taken as conclusive. “Those who are 
responsible for the national security must 
be the sole Judges of what national secu- 
rity requires,” 


As the executive is solely responsible 
for national security including foreign 
relations, no other organ could judge so 
well of such matters. Therefore, docu- 
ments in relation to these matters might 
fall into a class which per se might re- 
quire protection. But the executive is not 
the organ solely responsible for public 
interest. It represents only an important 
element in it; but there are other ele- 
ments. One such element is the admin- 
istration of justice. The claim’ of the 


executive to have exclusive and conclu- | 


sive power to determine what is in public 
interest is a claim- based on the assump- 


tion that: the executive- ` : alone 
knows what is best for the, citizen. 
‘The ‘claim ~ of the, executive - to, 


likely te op- 


ae 
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erate to subserve'a:partial interest, view- — 


ed -exclusively from: .a narrow depart- 
mental “angle. It is impossible for it to see 
or give equal weight to another matter, 
namely, that justice should be: done and 
seen to be done. When there are. more 
aspects of public interest to be consider- 


ed, the court will, with reference to the. 


pending litigation, be in a better position 
te decide where the weight of public in- 
terest predominates. a 


_ The power reserved to the court’ is 4 
power to order production even though 
public interest is to some extent prejudi- 
cially affected. This amounts to a. recog- 
nition that more than one aspect of pub- 
lic interest will have to be surveyed. The 
interests of Government for which the 
Minister speaks do not exhaust the whole 
public interest. Another aspect of that 
interest is seen in the need for impartial 
administration of justice. It seems reason- 
able. to assume that a court is better 
qualified than the Minister to measure 


the ‘importance of the public interest in. 


the case before it. The court has to make 
an assessment of the relative claims of 
these different aspects of public interest. 
While there are overwhelming arguments 
for giving to the executive the power to 
determine what matters may prejudice 
public security, those arguments give no 
sanction to giving the executive an ex- 
clusive power to determine what matters 
may affect public interest. Once consider- 
ations of national security are left out, 
there are few matters of public interest 


which cannot safely be discussed in pub- 


lic. The administration itself knows of 


‘]many classes of security documents rang- 


ing from those merely reserved for offi- 
cial use to those which can be seen. only 
by a handful of Ministers of officials 
pound by oath of secrecy. 
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There was some controversy as to whe- 
ther the Court can inspect the document 
for the purpose of coming ,to the conclu- 
sion whether the . document relates to 
affairs of State. In Sodhi Sukhdev Singh’s 
case ((1961) 2 SCR 371) this court . has’ 
said that the court has no power..to ins- 
pect the document.. In the subsequent -case 
(Amar Chand Butail. v. Union ef India 


, (AIR 1964. SC 1658)) this. Court held that 
' the normal .method of claiming: privilege 


was by an affidavit sworn by. the,.head of, 
the department, and that, .if no.. proper. 
affidavit, was. filed the claim, for privilege, 
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inspected. the document to see whether it 
related to affairs of State. ‘It might be 


that the court wanted to make sure that 


public interest is protected, but whatever 
be the reason; the court did exercise the 
power to inspect the document. 


_In England, it is now settled by the 
decision in Conway v., Rimmer ((1'968) 1 
All ER 874) that there is residual power 
in court to decide whether the disclosure 
of a document is in the interest of the 
public and for that purpose, if necessary, 
to inspect the document, and that the 
statement of the head of the department 
that the disclosure would injure public 
interest is not final.” 


1185. It seems that by this decision 
the law in India was brought in line with 
the decision of the House of Lords in 
Conway’s case {(1968) 1 All ER 874) 
(supra). 


1186. After hearing the arguments on 
the question of privilege, this Court di- 
rected the Government to submit the 
documents in respect of which privilege 
was claimed for its inspection. Those 
documents included the correspondence 
between the Chief Justice of the High 
Court of Delhi, the Chief Justice of India 
and the Minister of Law & Justice and 
some official notings relating to the 
question of reappointment of Shri S.. N. 
Kumar as a Judge of the High Court of 
Delhi. 


1187. The above order was made as 
the documents in question had no con- 
cern with either the security of the State| 
or with the diplomatic relations between 
our. country and any foreign country. 
They no doubt related to a ‘thigh level’ 
appointment, but it was felt by us that 
that fact by itself was not sufficient 
the circumstances of the case to awe 
the Court from directing the. Government 
to produce the documents for its inspec- 
tion before Geciding the question of dis- 
covery. 


1188. The - Pere whether mak 
documents. should be allowed tọ be dis- 
closed .as prayed for by the parties con- 
cerned, depended upon our view:on the 
question whether such disclosure would 
subserve the public interests. It: is accept-. 
ed-on- all hands that the documents in. 
question were ‘high: level’:decuments re- 
-lating -to the appointment of a Judge of 


4 High Court, and any order. to be made 


on the. question. of disclosure me to be 
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made after considering the pros and cons 
of all relevant matters. Having inspected 
the documents the Court had to consider 
whether their. disclosure would create or 
fan ill-informed or captious, public or 
political criticism or whether the busi- 
ness of the Government would be ex- 
posed to the gaze of those ready to criti- 
cise without adequate knowledge of the 
background or perhaps some axe to grind, 


as observed by Lord Reid in Conway v.. 


Rimmer ((1968} 1 All ER 874) (supra). 
The wise words of Lord ‘Keith in Burmah 
Oil Co.’s case ((1979) 3 All ER 700) 
(supra) that the public interest might 
‘demand, though no doubt only in a very 
limited number of cases, that the inner 
working of government should be expos- 
ed to public gaze, and there may be some, 
who would regard this as likely to lead, 
not to captious or ill-informed criticism, 
but to criticism calculated to improve 
the nature of that working as affecting 
the individual. citizen’ also had to be 
kept in view by the Court while dealing 
with this case.. The Court had to strike a 
balance between the public interest in the 
proper functioning of the public service 
and the public interest in the administra- 
tion of justice, The Court. also considered 
whether the disclosure would lead fo any 
other further consequence of anybody 
taking any further action on the basis 
of these documents. The ruling in Rid- 
dick v. Thames Board Mills Ltd., (1977) 
3 WLR 63, was also examined. In that 
case, Lord Denning has observed (at 
page 75) thus: 

“In order to encourage openness and 
fairness, the public interest requires that 
documents disclosed on discovery are not 
to be made use of except for the purposes 
of the action in which they are disclosed. 
They are not to be made a ground for 
comments in the newspapers, nor for 
bringing a libel action, or for any other 
alien purpose. The principle was stated 
in a work of the highest authority 93 
years ago by Bray J., Bray on Discovery, 
Ist Edn. (1885), p. 238 : 


“A party who has obtained access i 
his adversary’s: documents under an 
order for production has no right to make 
their contents public or communicate 
them to. any stranger to: the suit: 
re nor to use them or copies of | them 
for any collateral object......... Tf neces- 
sary an undertaking to that effect will 
be made a condition of granting an 


Since that time-such an undertaking has 
always been implied, as Jenkins J. said 
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in Alterskye v. Scott (1948) 1 All ER 469, : 
471. A party who seeks discovery of docu- 
ments gets it on condition that he will 
make use of them only for the purposes 
of that action, and no other purpose. The 
modern authorities are well discussed bj 
Talbot, J. in Distillery Co, (Biochemicals) 
Ltd. v. Times Newspapers Ltd., (1975) 
QB 613, 621 and I would accept all he 
says, particularly as to the weighing of 
the public interests involved: see p. 625”, 


1189, Ours is an open society which has 
a government of the people, which has to 
be run according to the Constitution and 
the laws. The expression ‘affairs of State’ 
should, therefore, receive a very narrow 
meaning. Any claim for interpreting it 
with a wider connotation may expose 
Section 123 of the Evidence Act to be 
challenged as being unconstitutional. 


.1190. In this case the questions involv- 
ed are: (1) whether there was diverg- 
ence of opinion between the opinion of 
the Chief Justice of the Delhi High Court 
and the opinion of the Chief Justice of 
India? (2) Whether the opinions express- 
ed by them were relevant for deciding 
the question of fitness of Shri S. N: 
Kumar for appointment as additional 
Judge or permanent Judge of the High 
Court of Delhi? (3) Whether the consul- 
tations made under Art. 217 (1) were 
proper? and (4) Whether the decision of 
the President not to appoint Shri S. N. 
Kumar as an additional Judge or perma- 
nent Judge could be characterised as 
perverse? The pleadings in the case 
naturally could not give us a complete 
picture in view of the secrecy involved 
in the process of reeommendation and 
the claim of privilege made on behalf of 


the Government, The standing of the 
parties concerned to ‘question the deci- 
sion of the President was also raised 


apart from the question of non-justiciabi- 
lity of the issue itself. Since Shri S. N. 
Kumar himself took active ` interest in 
the litigation and asked for relief, the 
absence of locus standi of Shri V. M. Tar- 
kunde (the petitioner) did not matter 
much. On the question of justiciability, 
we felt that an additional Judge who was 
not reappointed could move the Court 
for a direction to the Government to con- 
sider the question of his reappointment 
in a fair way for the reasons recorded 
elsewhere in this judgment. We felt that 
the issue involved the performance of a 
duty which was judicially identified and 
its breach was capable of judicial deter- 
mination and that it was possible to grant — 
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relief, though in a limited way, if cir- 


cumstances warranted it. When we con-. 


sidered the contentions of the parties 
against the background’ of the facts and 
the important questions of constitutional 
law and their ‘application involved in 
this case, we felt that a decision not to 
direct disclosure of the documents would 
result in graver public prejudice than 
the decision to direct such disclosure and 
that the public interest involved in the 
jadministration of justice should prevail 
over the public interest of the public 
service in the peculiar circumstances of 
the case. We also felt that in the circum- 
stances of this case if disclosure was not 
ordered, there’ would be room for many 
‘undesirable conjectures and  surmises 
about the entire process of consultation 
under Art. 217 (1). Accordingly by our 
order made earlier in the course of these 
proceedings we directed the disclosure 
of the documents after carefully con- 
sidering all aspects of the case including 
the weighty reasons of our learned 
brother Fazal Ali, J. to the contrary. 


PART IX 3 


1191. The next important and delicate 
question for consideration is whether the 
non-appointment of Shri S. N. Kumar as 
an additional Judge even though the 
arrears of work in the High Court of 
Delhi justified the appointment of more 
number ‘of Judges is legal and proper. 
Article 217 (1) of the Constitution which 
empowers the President to appoint 
Judges of High Courts does not make 
any distinction between the tests that 
should be applied in the case of appoint- 
ment of a permanent Judge and the 


tests to be applied in the case of the ap- 


pointment of an additional Judge, as. to 
the fitness of the person to be appointed. 
The same tests have to be applied even 
when a person who has already been 
appointed as an additional Judge is to be 
considered for appointment as a perma- 


nent Judge or for appointment as an 


additional Judge for another period al- 
though as already mentioned an addi- 
tional Judge has two factors in his favour 
which have to be taken into consideration 
by the appointing authority in the con- 
text of the manner in which Art, 224 of 
the Constitution has been operated all 
these days. Since the appointment’ in 
question is to the post of a Judge, ques- 
tions of integrity and of character of the 
person proposed for the post do assume 
large importance in taking a decision. The 
appointing authority cannot merely act 
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on mere absence of evidence of lack of 
integrity or character of the person con- 
cerned. The appointing authority should 
on the other hand feel positively assured 
about the integrity and good character 
of such person. Having regard to the im- 
portance of the office of a Judge of a High 
Court, the constitutional and legal im- 
munities that a Judge enjoys and the need 
for infusing confidence in the mind of 
the people who approach courts seeking 
impartial justice, the appointing auth- 
ority has to take sometimes hard deci- 
sions and it is likely that in that process 
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some person who is really honest may 
not be appointed on account of some 
doubt expressed by one or the other 


amongst the functionaries who have to be 
consulted under Article 217 (1) of the 
Constitution or on account of some other 
relevant material that may be available 
to the appointing authority. Hence if a 
person is not appointed as a Judge after 
the usual process of consultation is over 
it does not necessarily mean that in fact 
he lacks integrity or character. If the 
matter had been placed in the above light 
in this case perhaps the task of the Court 
would have been less onerous. But in the 
course of the arguments, serious allega- 
tions of political vendetta, conspiracy, 
malice, fraud etc. were made against the 
Prime Minister, Law Minister and the 
Chief Justice of the Delhi High Court. 
A deeper probe into the .case has, there- 
fore, become necessary. 


1192. The first submission was that as 
there was an uncontradicted news item 
appearing in a newspaper according to 
which the Prime Minister had expressed 
dissatisfaction with the Judges appointed 
by the Government which was in office 
prior to her becoming the Prime Minister 
in Jan., 1980, the action taken in respect 
of Shri S. N. Kumar who had been ap- 
pointed by the previous Government 
was traceable to the said reaction of the 
Prime Minister. It is difficult to accept 
this submission because there were about 
sixty such additional Judges appointed by 
the previous Government and out of them| 
it is seen that only four — one of the 
Allahabad High Court, one of the Rajas- 
than High Court and two of the Delhi 
High Court including the petitioner have 
not been reappointed . as. additional 
Judges. If the policy was not to appoint! 
such Judges, as a matter of policy, in the 
case of others also a similar decision 
would have been taken. But that has not 
been the case, As can be seen from the 
list of Judges of the High Courts as on 
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January 1, 1980, there were 12 additional 
Judges in the Delhi High.Court. Of them 
one died in 1980 and nine (including Mr. 
Justice Wad) had been either made per- 
manent or continued as additional Judges 
by the present Government. Only two 
ie. Shri S. N. Kumar and Shri O., N. 
Vohra have not been continued. Hence 
it is difficult to draw an inference that it 
is on account of any political ground that 
Shri S. N. Kumar has not been continued. 
This argument that the Prime Minister 
took a hostile attitude towards Shri S. N. 
Kumar on account of political ground is 
inconsistent with another argument urged 
before us, namely, that the Law Minister 
had tried to mislead the Prime Minister 
when he wrote on March 3, 1981 that 
“the letter of the Chief Justice of Delhi 
High Court makes a serious complaint 
against the integrity of Shri S. N. Kumar 
and I deliberately avoid going into the 
merits or the details at this stage as I am 
proposing a short extension in his tenure 
presently”. The argument is that even 
though the Chief Justice of the Delhi 
High Court had not made any serious 
complaint, the Minister for Law had 
stated so in order to mislead the Prime 
Minister. Whether factually he had tried 
to mislead her or not will be dealt with 
later, But the statement that he was mis- 
leading the Prime Minister who, accord- 
ing to the learned counsel for Shri S. N. 
Kumar, had made up her mind to take 
some action prejudicial to Shri $. N. 
Kumar appears to be incongruous. Per- 
haps it would have been acceptable if the 
ease was that the Prime Minister was 
favouratly disposed towards Shri S. N. 
Kumar ‘ut the Law Minister had tried 
to mislead her. 


1193. The next allegation is that the 
Chief Justice of the Delhi High Court 
and the Minister for Law had entered 
into a conspiracy to do harm to Shri §. N. 
Kumar. This aspect of the matter also 
will be discussed later on. But this con- 
tention is, however, inconsistent with an- 
other argument that the Law Minister 
had tried to. put undue pressure on the 
Chief Justice of the Delhi High Court to 
furnish some particulars which were 
against Shri S. N. Kumar and secured 
the letter of. May 7, 1981. Conspiracy pre- 
supposes the existence of a voluntary 
combination of two or more persons to 
achieve some unlawful object or to bring 
about some result injurious to some other 
person or persons. If there were only 
- two in a given ease and one of them had 
exerted. pressure..on the other to secure 
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some information it would not þe a case 
of eonspiracy but a case of extortion of 
some information by one from the other. 
The preceding discussion shows that 
there is inherent inconsistency in some 
of the contentions which are urgec before 
us. 


1194. In the instant case, we are con- 
cerned with the Chief Justice of India, 
the Chief Justice of the Delhi High 
Court and the Law Minister each of 
whom is holding a very high office and 
each of whom is entrusted with high res- 
ponsibilities. Each one of them has to 
express his candid opinion on the matter 


in issue, It is not unknewn 
that on the same matter any 
two honest persons may have two 


different opinions. There is no allegation 
in the case that either the Chief Justice 
of the Delhi High Court or the Law Min- 
ister had any personal ill-will against 
Shri S. N. Kumar. There is no allegation 
also to the effect that the Chief Justice 
of the Delhi High Court had anything 
to gain by colluding with the Law Minis- 
ter. He had been appointed as the Chief 
Justice of the Delhi High Court before 
Feb. 19, 1981 on which date he wrote the 
first letter expressing his opinien against 
the re-appointment of Shri S. N. Kumar. 
Further the Chief Justice of the Delhi 
High Court is not impleaded as a re- 
spondent in the case. It is wholly im- 
proper and opposed to all canons of judi- 
cial process t-; make any comment against 
him without giving an opportunity to de- 
fend himself. Under the Constitution, he 
is under a duty to express his opinion on 
the question cf appointment of a Judge 
in the High Court of Delhi. Such opinion 
Should be about all relevant aspects in- 
eluding the reputation and integrity of 
the person concerned. In discharge of his 
constitutional obligation, the Chief Jus- 
tice of the Delhi High Court wrote to the 
Law Minister on Feb, 19, 1981 as fol- 
lows:— 


“SECRET & CONFIDENTIAL 


CHIEF JUSTICE 


HIGH COURT OF DELHI 
' D.O. No. 275-HCJ/PPS 


New Delhi, the 19th February, ¥8938ẸF 
My dear Shiv Shankerji, | | 

Mr. Justice S. N. Kumar was appoint- 
ed an Additional Judge of this Court for 
a period of two years vide Notification 
No, 50/8/78-Jus, dated §-3-1979, issued 
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by the Government of India, Ministry 
of Law, Justice & Company Affairs 


(Department of Justice).; He assumed 
the: charge of his office in the ariemoon 
- of March 7, 1979. 


Normally extension of the tenure of 
an Additional Judge is recommended 
keeping in view the pendency in Court. 
The pendency in this Court still justifies 
the appointment of Additional Judges. 
There have, however, been serious com- 
plaints against Mr. Justice S. N. Kumar, 
both oral and in writing. These com- 
plaints have been received by me direct 
as well as through you. I have examined 
these complaints and find that some of 
the complaints are not without basis, Re- 
sponsible members of the Bar and seme 
of my colleagues, whom I would rather 
not name, have also complained about 
_ Mr. Justice Kumar. I have no investigat- 
ing agency to conclusively find out whe- 
ther the complaints are genuine. or not. 
All the same the complaints nave been 
persistent. ; 


There is one other’ factor which has 
been brought to my notice. It is rather 
unfortunate that: Mr. Justice Kumar has 
also not been very helpful in disposing 
of cases. Some responsible members of 
the Bar and some of my coHeagues have 
also expressed doubts about Justice 
Kumar’ S integrity. 


In the above circumstances, it is my 
very painful duty not to recommend an 
extension for Justice Kumar. You may, 
however, examine the matter at your 
end and take such steps as you think 
proper. 

With regards, te 
l Yours sincerely, 

Sa/- 
(PRAKASH NARAIN) 
Shri P. Shiv Shanker, 
Minister of Law, Justice 
And Company Affairs, 


Government of India, 
Shastri Bhavan, New Delhi” 


1195. A reading of the aforesaid letter 
shows that it was being written in an- 
guish and with a feeling of sincerity. It 
is not shown that the Chief Justice of 
the Delhi High Court had made any 
í įstatement which was false to his know- 

‘ledge, or which he did not believe to be 

‘true or which he believed to be untrue, 
A Chief Justice of a High Court'has no 
machinery to investigate into complaints 
but he:has got to státe about ‘the fitness 
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of :the. person to be appointed as a Judge. 
It is seen that he has relied on the state- 
ments of some of his colleagues and some 
of the members of the Bar. He has no 
doubt not given their names. It is not also 
possible to expect him to give out their 
names having regard to the constraints 
of law which applies to persons who 
make such statements. It is significant 
that even the Chief Justice of India has 
not given the names of Judges and of 
lawyers who were consulted by him as 
stated in his letter dated May 22, 1981. 
There is no reason to disbelieve the state- 
ment of the Chief Justice of the Delhi 
High Court that he had heard some state- 
ments which suggested that the integrity 
of Shri S. N. Kumar was in doubt. The 
said statement may be in fact not true. 
We cannot go into the correctness or 
otherwise of those statements in proceed- 
ings of this character. It is enough to 
state that it is not shown that the Chief 
Justice of the Delhi High Court had not 
heard such statements at all. In this 
situation if the Chief Justice of the Delhi 
High Court had conveyed whatever he 
had heard and had not reeommended con- 
tinuance of Shri S. N. Kumar, he. cannot 
be considered as having committed any 
act of impropriety even though Shri 
Kumar had not in fact done anything 
which was improper as a Judge. If Shri 
Kumar is a victim of false rumour he 
deserves sympathy but it is not open to 
condemn the action of the Chief Justice 
of the Delhi High Court which he had 
to discharge in the- public interest and 
true to his oath of office. 


1196. The next, aspect of this part of 
the case relates to the question whether 
there was full and proper consultation 
with the functionaries mentioned in Arti- 
cle 217 (1) of the Constitution. In the ease 
of the High Court of Delhi whieh is 
situated in the Union Territory of Delhi, 


' . consultation with the Governor does not 


arise (vide S. 4 of the Dethi High Court 
Act, 1986). The only two authorities wh? 
have to be consulted by the President are 
the Chief Justice of the Delhi High Court 
and the Chief Justiee of India. The pro- 
cess of eonsultation referred to in Arti- 
cle 217 (1) requires that the authorities 
concerned should be given sufficient in- 
formation and also sufficient opportunity 
to furnish their opinion, The question whe- 
ther such information was furnished and 
whether such opportunity was given de- 
pends upon the facts of ‘each ease, In the 
instant case the letter dated Feb, 19, 16981 
written by the Chief Justice of the Delhi 
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Higb Court was made available to the 
Chief Justice of India. On that the Chief 
Justice of India observed on March 3, 
1981: "I would like to look carefully into 
the charges against Shri S5. N. Kumar. 
The letter of the Delhi Chief Justice 
dated Feb. 19, 1981 seems to me too vague 
to accept that Shri Kumar lacks inte- 
grity.” The Chief Justice of India, how- 
ever, recommended that Shri S. N. 
Kumar may be appointed for a period of 
Six months so that he could enquire into 
the matter in the meanwhile. On- the 
same date i.e. March 3, 1981, the Law 
Minister put up a note for the considera- 
tion of the Prime Minister suggesting 
that Shri S. I. Kumar may be appointed 
as an additional Judge for three months 
so that a final decision could be taken 
within that period. It is true that the Law 
Minister has stated in this note that the 
Chief Justice of the Delhi High Court 
had -made ‘serious complaint’ against the 
integrity of Shri S. N. Kumar. The word 
‘serious’ according to the Shorter Oxford 
Dictionary means ‘requiring earnest 
thought, -consideration or application’. 
Any remark against the reputation of 
integrity of a person to be appointed as 
a Judge of a High Court is a matter 
which requires earnest consideration. 
It is, therefore, difficult to’ hold that 
the Law Minister had made any mis- 
representation to the Prime Minister in 
recording the aforesaid note. 


1197. After Shri S. N..Kumar was re- 
appointed as. an additional Judge with 
effect from March 7, 1981, the Law 
Minister wrote on Mar. 9, 1981 to the 
Chief Justice of the Delhi High Court 
bringing to his notice the „note of the 
Chief Justice of India made on Mar. 3, 
1981 that the letter of the Delhi Chief 
Justice dated Feb., 19, 1981 séemed to 
him too vague to accept that Shri Kumar 
lacked integrity and added: 

“2. In the light of these observations of 
the Chief Justice of India, I shall be 
grateful for your further comments on 
the question of continuance or otherwise 
of Shri Justice 5. N. Kumar. His term 
expires on 6-6-1981 and I would be grate- 
ful if your comments reach me by 15-4- 
1981.” 


1198. It is seen from the letter dated 
Mar. 28, 1981 written by the Delhi Chief 
Justice to the Chief Justice of India that 
the Chief Justice of India had also written 
a letter. dated Mar. 14, 1981 (which is not 
placed before us) to the Delhi Chief Jus- 
tice. about the same subject and that the 
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Chief Justice of the Delhi High -Court 
had met the Chief Justice of India on 
Mar. 26, 1981 (this date is mentioned in 
the letter of the Chief Justice of India 
dated May 22, 1981 which will be refer- 
red to later on). After that meeting the 
Chief Justice of the Delhi High Court 
wrote to the Chief Justice of India the 
letter dated March 28, 1981 referred to 
above. It reads: l 
“SECRET 
CHIEF JUSTICE 


HIGH COURT OF DELHI 
l NEW DELHI 


D. O. No. 292-HCJ/PPS 
March 28, 1981 


My dear Chief Justice, 


I am in receipt of your letter dated 14th 
March, 1981 with regard to Mr. Justice 
S. N. Kumar. Since then I have also had 
an opportunity to discuss this delicate 
matter with you. l 

There were three points mentioned in 
my D. O. No. 275-HCJ/PPS dated 19th 
February, 1981 addressed to the Law 
Minister, a copy of which was forwarded 
to you. I had also mentioned in thet letter 
that I have no investigating agency to 
conclusively find out whether the’ com- 
plaints are genuine or not. Understandably 
there will be some who would support 
the allegations and there will be-some 
who would refute them: Therefore, it is 
natural that there may be variance be- 
tween: the views that may be expressed 
by different people. Indeed, my experi- 
ence is that people are hesitant in speak- 
ing out frankly. 


With regard to the complaints about 
Justice Kumar’s integrity and general 
conduct, the matter has already been dis- 
cussed between us. About Justice Kumar 
not being very helpful in disposing of 
cases, I enclose a statement of disposal 
by Justice Kumar in 1980. Just by way 


of comparison I have also included the 


figure of disposal in the same period of 
my other two colleagues whose cases for 
re-appointment are under consideration. 
With warm regards, 
Yours sincerely, 
Sd/- 

(PRAKASH ier 
Encl: T í 
Hon’ble, 
Mr. Justice Y.. V. Chandrachud, 
Chief Justice of India, 
5, Krishna Menon Marg, 
New Delhi.” 


1982 


1199. Along with this letter, a state- 
ment of cases was sent as stated in its 
last paragraph. On the same date i. e 
Mar. 28, 1981 the Delhi Chief Justice 
- wrote to the Law Minister enclosing a 
copy of the letter written by him to the 
Chief Justice of India. That letter runs 
as under:— 


“ SECRET 
CHIEF JUSTICE 


HIGH COURT OF DELHI 
NEW DELHI 


D, O. No. 293-HCJ/PPS 
. March 28, 1981 


My dear Shiv Shankerji, 


I am in receipt of your D. O, No, 50/2/ 
81-Jus, dated 19th March 1981. 
-I have received a letter from the Chief 

Justice of India with regard to my ob- 
servations and recommendations made in 
my D. O. No. 275-HCJ/PPS dated 19th 
Feb., 1981, addressed to you, a copy of 
which was sent to the Chief Justice of 


enera 
f , 


India, asking me to furnish him with 


“details and concrete facts in regard to 
the allegations agaist’ Justice Kumar.” I 
have -since had an opportunity to discuss 
the entire matter in detail with the Chief 
Justice of India. After the discussion I 
have addressed a letter to the Chief Jus- 
tice, a copy of which is enclosed. Perhaps 
you will consider this to be sufficient 
‘comments’ on my part as desired by you 
in your letter under reply about the ob- 
servations of the Chief Justice of India 
which you. have quoted in your letter, 
With regards, 


‘ Yours sincerely, 


Sd/- 


Encl: ł 
Shri P. Shiv Shanker, 

Minister of Law, Justice 

And Company Affairs, 
Government of India, 

Shastri Bhavan, 

New Delhi,” 

1200. On April 15, 1981, the Law 
Minister wrote to the Chief Justice of 
the Delhi High Court asking for any 
‘. material which provided the basis for his 
recommendation. It reads: 

“Confidential 

D., O, 'No, 50/ 2/81-J us 


r 


. April 15, 1981 
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My dear Chief Justice, 


I am to hand your d. o. letter No. 293- 
HCJ/PPS dated 28th Mar., 1981 and a copy- 
of your letter tothe Chief Justice of India 
bearing the same date, regarding Shri 
Justice S. N, Kumar, Additional Judge, 
Delhi High -Court. The Chief Justice of 
India had felt that the reasons given in 
your earlier letter were vague and want- 
ed more concrete particulars. It is true 
that you have no investigating agency to 
conclusively establish the truth of com- 
plaints. Nevertheless, you must have had 
some material which provided the basis 
on which you concluded that Justice 
Kumar’s reputation for integrity was not 
above board and recommended that he 
may not be continued. In view of the ob- 
servations of the Chief Justice of India 
asking for concrete material, it would be 
necessary for us to have it with your 
comments. I would, therefore, be grate- 
ful, if it be furnished to me at the ear- 
liest, 

2. I would also request you to send 
me your comments promised in your 
letter No. 268-HCJ/PPS dated 12th 
November, 1980 on the complaints of Shri 
Sabir Hussain. 


3. From the statement of disposal of 


- eases sent by you, it is observed that it is 


really in the second half of 1980 that 
there has been a sharp drop in the dis- 
posals of Justice Kumar. Could there be 
any special reason for this? I may please 
be informed whether the nature of cases 
assigned to Justice Kumar, in the terms 
of time normally required for their dis- 
posal, was roughly similar to the nature 
of cases disposed of by Justice Vohra and 
Justice Wad, 


4, I shall be grateful for an early re- 
ply. | 
With regards, 
Yours sincerely, 


(P. Shiv Shanker) 
Shri Justice Prakash Narain, 


Chief Justice, 
Delhi High Court, 
New Delhi.” 


1201. In reply to this letter the Chief 
Justice of the Delhi High Court wrote on 
May 7, 1981 a letter by way of reply 
which has given rise to some serious con- 
troversy in this ease. Tha; letter reads: 
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“SECRET 


eee Personal Attention Only) 
CHIEF JUSTICH 
HIGH COURT OF DELHI 
NEW DELHI 


D. O. No. 296-HCJ/PPS 
New Delhi, the Tth May, 1981 


Dear Mr. Minister, 


Į am in receipt of your D. O. No. 50/2/ 
8l-Jus., dated 15th April, 1981. 


Hon'ble the Chief Justice of India had 
made certain observations with regard to 
my recommendation about Mr, Justice 
S. N. Kumar and the same were com- 
municated to me by you for my com- 
ments in: your D. O. No. 50/2/81-Jus., 
dated 19th March, 1981. The Chief Jus- 
tice had also written to me a letter dated 
14th March. 1981, asking for “details and 
concrete facts in regard to the allegations 
against Justice Kumar.” As I wrote to 
you in my D. O. No. 293-HCJ/PPS, dated 
28th March, 1981, I discussed the matter 
with- Hon'ble the Chief Justice and as 
desired by him, in reply to his letter, 
wrote my D. O. No. 292-HCJ/PPS dated 
March 28, 1981, a copy of which was for- 
warded to you. Accordingly, it is not only 
embarrassing but painful for me to write 
this letter. As you, however, desire to 
know. what material provided the . basis 
for me to conclude that Justice Kumar’s 
integrity was not above board, I give be- 
low some facts. 


In the first half.of 1986, Justice Kumar 
Was sitting singly and was. doing mostly 
Original Side matters but also some Ap- 
pellate Side matters. Chance remarks 
came to my knowledge about his conduct 
in Court as well as about his integrity. 
Somewhere early in May, 1980, one of my 
colleagues met me and said that he was 
rather perturbed about information with 
him to the effect that if a. substantial 
amount was paid to Justice Kumar, suits 
brought by a particular party against an 
insurance company would be decided in 
favour of that party. I had riot paid much 
attention to the earlier reports but when 
this was brought tọ my notice, and I was 
at that time not the Chief Justice, I 
' thought to myself that after the summer 
vacations, te save Justice Kumar from 
any embarrassment, he should be put en 
a jurisdiction other than original juris- 
diction,, Therefore, when as Acting Chief 
‘Justice I constituted- the . Benches for 
second: half of 1980 F put Justice Kumar 
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in a Division Bench to sit on the Appel- 
late Side and Writ Jurisdiction. In my 
view this was a safe way to finish the 
rumours if the same were incorrect and 
thus safeguard the reputation, of a Judge, 
Surprisingly enough, Justice Kumar did 
not release the original suits, regarding 
which allegations had been made, from 
his board and continued to deal with these 
suits even in the second half of 1980. 
These suits were Suit No. 1489 of 1979, 
Suit No, 1417 of 1978 and Suit No. 1408 
of 1979 filed by Jain Sudh Vanaspati Ltd. 
and Jain Export Pvt. Ltd. against the 
New India Assurance Co. Ltd. In August, 
1980, the same colieague of mine who 
talked to me earlier and another collea- 
gue mentioned that doubts were being 
expressed about the integrity of Justice 
Kumar vis-a-vis the aforesaid cases and 
some others. Since I was only acting as 
Chief Justice at that time, I did not want 
to take. any precipitate action. I, how- 
ever, made discreet inquiries from some 
of the leading counsel and they in strict 
confidence supported the allegations, This 
made me look into the matter more care- 
fully when to my astonishment I found 
that it was not only the three suits men- 
tioned abeve but that there were other 
Single Bench matters also which had 
been retained by Justice Kumar on his 
Board despite being put in the Division 
Bench. There is fairly a long list of 
these cases. In some of these the parties 
involved were rich and influential in- 
cluding some former princes. After I was 
appointed Chief Justice early in January, 
1981, I looked into this matter a little 
more deeply and made further inquiries, 
Some of the lawyers were non-committal 
and understandably so. Others, however, 
asserted with some force that Justice 
Kumar's reputation was not above board, 
I talked to some of my other colleagues 
besides the two who had earlier spoken 
to me. They also said that unconfirmed 
reports have been circulating in the Bar 
which were not very complimentary ta 
Justice Kumar. This made me conclude 
that the reputation for integrity of Jus- 
tice Kumar was not what should be for a 
Judge of the. High Court. To my mind, 


reputation , of integrity is just as import- 


ant as a person actually being above- 
board. 


With: regard to the complant of Mr. 
Sabir Hussain, Advocate, I had looked 


into the relevant. files besides showing -the 


complaint to. Justice. Kumar. My. . collea- 
gue: had, ofcourse, noi comments.-to.make - 


- 


~, 
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nor could I ask -him for the same. The 
litigation referred to in Mr. Sabir Hus- 


sain’s complaint ended by the suit being 


decided in his favour as is apparent from 
the judgment and decree in Suit No. 550 
of 1975. The learned Judge did not, how- 
ever, give his decision on all the prayers 
or with regard to all the parties to the 
suit. From the record I could not find any 
evidence of alleged partiality. It is cor- 
rect that the learned Judge took over: six 
months in pronouncing judgment after 
the case was closed. I would not like to 
comment further on the merits of the de- 
cision because that is a judicial matter. 
But it is correct that the judgment does 
not deal with all the matters raised in 
the suit or regarding which evidence was 
adduced. It is also correct that all the 
evidence adduced has not been discussed 
in the judgment. The inferences made by 
Mr. Sabir Hussain from such a judg- 
ment are possible but it is a matter which 
should only be commented upon judi- 
cially. 

With regard to the disposal statement 
for the second half of 1980, I may men- 
tion that no special type of work was al- 
located to the Bench of which Mr. Justice 
Kumar was a member. The Bench dis- 
posed of eleven main cases and 7 Misc. 
petitions, Normally. when matters are 
heard by a Division Bench, alternate 
judgments are written by the two mem- 


‘bers of the Bench. Credit, however, ` is 


given to both the Judges for the tatal 


_ disposal by the Bench. To clarify, if 18 


matters were disposed of by the Bench, 9 
judgments would normally be written by 
each Judge in regular matters but each 
Judge will’ get credit of 18. So far as 
motion matters are concerned. short 
orders admitting or dismissing a case are 
dictated in open Court by the senior of 
the two Judges. No’ credit is given for 
opena of motion matters. 

- Except for the Division Bench doing Tax 
matters or Criminal Appeals, other Divi- 
sion Benches have writ matters, L. P, As, 
and other types`of civil matters list- 
ed before them. There is no special type 
of work assigned to any particular Judge 
or Bench in our High Court. Normally 


the distributien of work is in the broad- 


categories of criminal work, tax work arid 
civil matters. Sometimes, depending upon 


the special aptitude of.a Judge, one par- - 


ticular type - -of ‘cases ‘ are- listed. errs 


‘that Judge‘in. greater number. 


: There -was no special «distinction bes 


‘§ween: the ‘werk«that. was being ‘done. by. 
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the Bench of which Justice Kumar’ was a 
member. and the . Benches of 
which Justice Vohra and Justice 
Wad were the members. This would be 
evident from a reading of the classifica- 
tion of cases disposed of by the various 
Benches which are all broadly mentioned 
as Main Cases in the statement of disposal 
sent by me to Hon’ble the Chief Justice, 
I enclose for your ready reference the 
break up of the Main Cases. You will 
notice that the Division Bench of which 
Justice. Wad was a member. heard and 
disposed of 11 Writ Petitions. 79 Letters 


Patent Appeals, 11 Sales Tax References, 


1 Civil Misc. (Main), 2 Criminal Con- 
tempt Petitions and 5 Income-tax Re- 
ferences besides 7 Misc. Petitions. The 
Bench of which Justice Vohra was a 
member disposed of 8 Regular First Ap- 
peals, 55 First Appeals from Orders, 3 
Company Appeals, 10 Civil Writ Petitions, 
7 Criminal Appeals, 18 Letters Patent 
Appeals, '3 Civil Revisions etc. ete. The 
Bench of which Justice Kumar was a 
member disposed of 1 Letters Patent Ap- 
peal, 9 Civil Writ Petitions and 1 First 
Appeal from Order besides 7 Misc. Peti- 
tions. 


In my original letter to you I had men- 
tioned about other complaints regarding 
Justice Kumar besides the complaints 
about integrity. These pertain to his con- 
duct with counsel in Court. Generally 
speaking an incident in Court is nothing 
more than exchange of, at the worst, hot 
words. Unfortunately incidents in Justice _ 
Kumar’s Court have been occurring more 
frequently than in others. In some cases 
I'am told, and in one I have verified, a 
senior counsel had to go to the extent of 
recording the incident and making ` his 
comments: about unfair conduct of the 
Judge on affidavit which was placed on 
the record of the case. It created an 
unhappy situation. 


In view of what I have written above 


. and my talks with you, it is now for the 


Government to see whether it would like 
Justice Kumar to continue as a Judge of 
the Delhi High Court. As far as I am con- 
cerned, my views have already been ex- 
pressed in my letters dated 19th Febru- 
ary,. 1981. 


With regards, © 

Rar . . Yours sincerely, 
Ma | Sd/~ 

vie sec {PRAKASH NARAIN} 
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Encl: 3 
Shri P. Skiv Shanker, 


Minister of Law, Justice & Co. Affairs, 
Government of India, New Delhi,” 


1202. Three statements are enclosed 
to this letter showing the number of 
cases disposed of by Shri S, B. Wad, Shri 
O N. Vohra and Shri S N. Kumar. After 
the above letter of May 7, 1981 was re- 
ceived, the Law Minister recorded a note 
on May 19, 1981 asking for the opinion of 


the Secretery (Justice) which reads as 


follows: i ; 


“Last evening I spoke to the Chief J us~, 


tice of Delhi High Court for.-an early 
reply to my letter dated ......... ‘in view of 
the fact that the time left for the deci- 
sion of cases of S/Shri Justice Vohra, 
S. N. Kumar and S. B. Wad was very 
short. He assured me that he would send 
his reply within a day or two and said 
that the matter necessarily involved a 
little time és he had to wade through the 


proceedings of the "Kissa Kursi Ka” case . 


and make a few enquiries. He requested 
me that his reply may be kept secret for 
personal attention only, as he desired in 
his earlier letter dated 7th May, 1981. In 
fact, I recall that before issuance of the 
letter dated 7th May, 1981, he informed 
me to treat it secret though at that mo- 
ment I did not try to probe the impli- 
cations and details of his request. When 
he made the request now, for keeping the 
letter secret. I asked him as to. what ex- 
actly he meant by ‘secret for personal at- 
tention only® as indicated in the 7th May, 
1981 letter. In the context during the 
discussions he requested that his letter 
may be avo:ded from being brought to 
the notice of CJI for the following 
reasons:— i 


1. For reasons stated in the opening 
portion of :his letter dated 7th May, 1981. 

2. He felt highly embarrassed and per- 
plexed after he addressed. the original 
letter dated 19-2-1981 about Shri S. N, 
Kumar as the contents of that letter came 
clearly to be known to Shri 5. N. Kumar 
and certain af his: colleagues on the bench 
as a result of which it embarrassed him 
in discharge of his duties and functions, 
He felt that the contents of his letter 
dated 7th May, 198] would also get into 
the hands of Shri S. N. Kumar and cer- 
tain of his other colleagues and he would 
thereby be put to greater embarrassment 
which might create problems for him in 
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future in the discharge of his duties as 
Chief Justice. 


3. He felt that the Chief Justice of 
India had already started wrongfully de- 
nigrating him for his letter of February 
’81 as some of his friends conveyed to 
him the feelings of the C. J. I. 


He categorically informed me that he 
could not afford to spoil his relations with 
the CJI on the one hand and on the other 
could not desist from expressing without 
fear or favour what he felt of certain 
matters and if he is going to be suspect 
for discharging his functions fairly and 
conscientiously, then his functioning as 
the Chief Justice would never be smooth 
vis-a-vis CJT. -. 

In view of the above, Secretary (J) may 

examine immediately as to whether it is 
inevitable to furnish the letters of the 
Chief Justice of Delhi to the CJI for his 
comments or would it be sufficient if on 
the basis of his previous endorsements, 
we address a letter to the CJI for his 
advice, making him available, if need be 
the material available with us including 
the purport of the IB report. In the latter 
case drafts may be put up. , 
(P. Shiv Shankar) 
19-5-81 

‘Secretary (Justice)” ; 

1203. Thereafter on May 21, 1981, the 
Law Minister wrote to the Chief Justice 
of India requesting him to give his opin- 
ion on the continuance of Shri S. N. 
Kumar. It has to be mentioned here that 


. by then an interim order had been passed 


by this Court asking the Union Govern- 
ment to take a decision on the coniinu- 
ance of Shri S. N. Kumar ten days before 
the expiry of his tenure as Additional 
Judge which was to come to an end on 
June 6, 1981 1. e. on or before May 27, 
1981. It is admitted that the letter of 
May 7, 1981 written by the Delhi Chief 
Justice to the Law Minister was not sent 
to the Chief Justice of India along with 
the letter of May 21, 1981.-The letter of 
Feb. 19, 1981 referred to above was, how- 
ever, sent. But the letter of May 21, 1981 
contained a referenee to the meeting 
which had taken place between the Delhi 
Chief Justice and the. Chief Justice of 
India in para 3 thereof, The letter of 
May 21, 1981 reads: 
“D. O. No. 50/2/81-Jus 
My 
In his letter dated 19th February, 1981 
the Chief Justice of the Delhi High Court 


May 21. 198% 


~% 


~ 
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(copy enclosed) had recommended that 
Justice Kumar may not be given any ex- 
tension. By another letter of the same 
date he had recommended an extension 
of two years for Justice Wad. . 

2, You had advised on 3rd March, 1981 
as below: 


“I have recommended, for reasons men- 
tioned in the concerned file, that Shri 
O. N. Vohra’s term should be extended 
by six months. Shri Vohra is senior to 
Shri S. N., Kumar and Shri S. B. Wad. In 
the interests of propriety, the term of 
these two Judges should also be extend- 
ed by six months. 


I would like to look carefully into the 
charges against Shri S. N. Kumar. The 
letters of the Delhi Chief Justice dated 
February 19, 1981 seem to be too vague 
to accept that Shri Kumar lacks integ- 


. rity. 


True, that there are no complaints 
against Shri Wad. But, since he is junior 
to the other two J udges, his term ought 
not to be extended, longer than that of 
the other two. That is to say, Shri O. N. 
Vohra, Shri S. N. Kumar and Shri S. B. 
Wad should all be extended by 
months”, 


3. In regard to complaints regarding 
Justice Kumar’s integrity and general 
conduct, the Chief Justice of the Higħ 
Court discussed the matter with you as 
mentioned in his d. o. letter No. 292-HCJ 
dated 28th March, 1981, to you, a copy of 
which he had sent to me. In that letter 
he, had also mentioned the disposals of 
Justice Kumar, 


4. When you had tendered your advice 
dated 3rd Mar., 1981 the following I: B. 
report regarding Shri S. N. Kumar had 
been brought to your notice: — 


(Extract from I. B. report omitted) 
An extract of a further report received is 
enclosed. 


5. You will please see that in your ad- 
vice dated 3rd Mar., 1981 you desired to 
look carefully into the charges against 
Shri S. N. Kumar. In terms thereof if 
you were. pleased to make any inquiries, 
I shall be grateful to have the details. 


6. I would be grateful for your urgent 
advice in regard to the continuance or 
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otherwise of the terms of Justice S. N, 
Kumar and Justice S. B, Wad. 
With regards, 
: Yours 
Sd/- 
(P. Shiv Shanker) 


Shri Y. V. Chandrachud, 
Chief Justice of India, 
Supreme Court, 

New Delhi. 

Encls: As above” 


1204. The Chief Justice of India was 
camping at Simla then. The Government 
of India had to take a decision as per the 
interim order of this Court on or before 
May 27, 1981. In view of the urgency in- 
volved, the Chief Justice of India sent his 
reply as per letter of May 22, 1981 through 
a special messenger from Simla to the 
Law Minister which reads as follows :— 
“CHIEF JUSTICE OF INDIA 


“SUPREME COURT OF INDIA 
NEW DELHI 
CAMP: SIMLA 
MAY, 22 1981 
CONFINDENTIAL 


By Special Messenger 


My dear Shiv Shanker, 


I am in receipt of your letter (D. O. 
No. 50/2/81-Jus) dated May 21, 1981 
seeking my advice in regard to the con- 
tinuance or otherwise of the terms of 
Justice S. N. Kumar and Justice S, B. 
Wad who are at present functioning as 
additional Judges of the Delhi High Court 
and whose terms were extended by a 
period of three months with effect from 
March 6, 1981. 


_ Shri Prakash Narain, Chief Justice of 
the Delhi High Court, had written a 
letter dated February 19, 1981 to you, a 
copy of which was sent to me. The Chief 
Justice had recommended in that letter 
that Justice Kumar’s appointment 
should not be extended further for three 
reasons : (1) that serious complaints were 
received against Justice Kumar orally as 
well as in writing; (2) that Justice Kumar 
was not very helpful in disposing of 
cases; and (3) that some responsible 
members of the Bar and Bench had ex- 
pressed doubts about Justice Kumar’s 
integrity. By my letter dated March 14, 
1981 to the Delhi Chief Justice I request- 
ed him to furnish further details and con- 
crete facts in regard to the allegations 
against Justice Kumar since the result of 
the enquiries “made by me was quite at 
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varianee with what the Chief Justice: had ~ 


stated in his Jetter of March 19. 


The Chief Justice met me on March 26, 
1981 when he told me that Justice Kumar 
was very slow in his disposals and that 
he doubted his integrity because even 
after Justice Kumar’s allocation was 
changed from the original side to the ap- 
pellate side, he still continued to hear 
the part-heard cases on the original side. 
The Chief Justice did not mention any 
thing adverse in regard to Justice 
Kumar’s political leanings or affiliations, 
By my request the Chief Justice promis- 
ed to send a statement showing the dis- 
posals of Justice Kumar. 


I have made the most careful and ex- 
tensive enquiries in regard to both of 
these matters and I am 
there is no subsiance in any one of them. 
I have with me a detailed statement of 
the disposals of Justice Kumar from 
which it would appear that no charge 
can be made against him that he is slow 
in his disposals. Justice Kumar was sit- 

ting with Justice T. P. S. Chawla for 
quite some time during ‘the period under 
consideration and it is a matter of wide 
knowledge that Justice Chawla takes an 
enormously long time over the cases 
which come before him. Sitting with 
Justice Chawla as a junior Judge, Justice 
Kumar could have done precious little 
to hasten the disposal of eases which 
came before the Bench, 


As regards the complaint of the Chief 
Justice that Justice Kumar’s integrity 
was doubtful sinee he continued to take 
old part-heard matters even after the 
allocation of his work was changed, I 
have made enquiries not only from mem- 
bers of the Bar but 
Judges of the Delhi High Court which 
show that it is a common practice in the 
Delhi High Court that even after the 


allocation of a Judge is changed from_ 


the original side to the appellate side 
and vice versa, he continues to take up 
part-heard cases on which a substantial 
amount of time has been already spent. 
Justice Kumar therefore did nothing out 
of the way or unusual in taking up part- 
heard cases after the allocation of his 
work was changed. 

I find it therefore difficult to agree 
that Justice Kumar’s term should not be 
extended for the reasons mentioned by 
the Chief Justice of the Delhi High Court. 


I disagree with the learned Chief Jus- 


kice, on enquiries madè ‘by me, that Jus- 
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tice Kumar is either slow in his:disposals 
or that his integrity is doubtful. 


I must mention that I also made inde- 
pendent enquiries in regard to Justice 
Kumars integrity generally and apart 
from the reason for which the learn2d 
Chief Justice thought that Justice Kumar 
lacked integrity. Not one member of the 
Bar or of the Bench doubted the inte- 
grity of Justice Kumar. On the other 
hand several of them stated that ne 
is a man of unquestioned integrity. 


You have annexed to your letter an 
extract of a further report from tae 
I. B. which says that : 

(Portion relating to I. B. report omitted) 


On my return on May 26, 1981 I will 
get into touch with Justice Kumar and 
make enquiries from him as alsc from 
other persons who are likely to be in the 
know of the matter. Until then it is im- 
possible for me to tender any opinion 
one way or the other. 


I would therefore propose that Justice 
Kumar’s term, and consequently Justice 
Wad’s term, should be extended by 9 
further period of three months. 


With regards, 
Yours sincerely, 
Sd/- | 
(¥. V. Chandrachud) 
Shri P. Shiv Shanker, ` 


Minister for Law, Justiee 
and Company. Affairs, 
New Dethi.” . 


1205. This letter recommends a further 
extension by three months to Shri S. N. 
Kumar pending further enquiry by the 
Chief Justice of India on the contents cf 
some I. B. report. But the Chief Justice 
of India is ` categorical that the three 
reasons viz, “(1) that serious complaints 
were received against Justice S. N, 
Kumar orally as well as in writing; 
(2) that Justice Kumar was not very 
helpful in disposing of eases; (3) that 
some responsible members of the Bar 
and the Bench -had expressed doubts 
about Justice Kumar’s integrity” given 
by the Chief Justice of the 
Delhi High Court were unsustainable. 
The letter refers to the meeting of Mar., 
26, 1981 between the Chief Justice of 
India and the Chief Justice of the Dell 
High Court. The rest of the contents are 
self-explanatory. This letter is followed 
by the letter of May 29, 1981 by ` the 
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Chief Justice of India to the Law- Mihis- 

ter which runs as under :— 

“Chief Justice of India 

Supreme Court of India 
New Delhi 

May 29, 1981 

Confidential 

My dear Shiv Shanker, . 

While in Simla, I received your letter 
dated May 21, 1981 in connection with 
the extension of the term of Justice 
S. N. Kumar and Justice S. B. Wad whose 
term as Additional Judges of the Delhi 
High Court is due to expire on June 6, 
1981. Immediately on receipt of your 
letter I sent a repiy to you dated May 
22, 1981, recommending, for the time be- 
ing, that the term of the two Judges be 
extended by a further period of three 
months. In so far as Justice Wad is con- 
cerned, there was no difficulty in recom- 
mending the extension of his term for 
the normal period of two years or until 
the occurrence of a permanent vacancy, 
but that could not be done since he is 
junior in appointment to Justice S. N, 
Kumar and a further report from the 
I. B. was enclosed along with your afore- 
said letter in regard to Justice Kumar, ] 
had stated in my reply that after my: re- 
turn to Delhi I will make enquiries in- 
to the allegations contained in the I. B. 
report against Justiee Kumar and shall 
thereafter tender my advice on the ques- 
tion regarding the further extension of 
his term. 

The report of the I. B, contains the fol- 
lowing information in regard to Justiea 
Kumar : 

(Portion relating to I. B. report omitted) 

I have already stated in.my reply of 
22nd that I. do not agree that Justice 
Kumar’s term should not be extended 
as an additional Judge for the reason 


_ either that he is slow in his disposals or 


that he lacks integrity. 
I, therefore, recommend that the term 


of Justice S. N. Kumar as an Additional- 


Judge should be extended by a further 
period of two years. 

As a consequence, the term of J ustice 
S. B. Wad should also be extended by a 
further period of two. years: 

With regards, 


Yours | sincerely, 
-§ 


(Y. V. Chandrachud} 


. Shri P. Shiv ‘Shanker, 


Minister of Law, Justice 
and Company Affairs, 


+ . “Ft 

` 4 eee ry 

7. . 

. New Delhi, . G5 T & sey Sek 
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1206. This letter :recommends' an ex- 
tension of two years to Shri S.-N. Kumar 
instead of three months’ extension re- 
commended in the letter of May 22, 1981. 
But by the time the letter of May 29, 
1981 was received, the Law Minister had 
recorded his note on May 27, 1981, the 
relevant part of which reads : 


“In my letter to the C. J. I. dated 
21-5-1981, I categorically requested to 


have the details of inquiries that he 


might have made in terms of his advice 
dated 3-3-1981. I desired the details con- 
sciously as J did so with the Chief Jus- 
tice of Delhi High Court since the C J.L 
termed the letter of C. J. Delhi dated 
19-2-81, addressed to me as too vague to 
accept that Shri Kumar lacks integrity. 
t regret that notwithstanding my specific 
request as to details, the C. J. I. did not 
furnish me the same and on the contrary 
reading his letter dated 22-5-81 would 
reveal that he became a victim of his 
own charge of vagueness made by him 
against the Chief Justice of Delhi. C. J. I. 
does mention that C. J, Delhi met him 
on 26-3-1981. He also refers about the 
common practice in the Delhi High Court 
that even after the allocation of a Judge 
is changed from the original side to the 
appellate side and viee versa, he con- 
tinues to take up part-heard cases on 
which a substantial amount of time has 
been already spent. I presume that when 
C. J. Delhi and the C. J. of the Supreme 
Court met, the former must have in- 
formed the latter about the details that 
he had mentioned to me in his letter 
dated 7-5-81. This presumption is raised 
on the basis of the letters from the Chief 
Justice, Delhi. Even assuming that there 
is a prevalent practice as referred to by 
the C. J, I: the C. J. I. himself says that 
such cases should be those on which sub- 
stantial amount of time has been al- 
ready spent. The C, J, I. surprisingly has 
left the. matter there, without further 
probing as to whether the  part-heard 
matters which Justice Kumar chose to 
handle as a single Judge notwithstanding 


. his having been allocated to the Division 


Bench were. such on whieh substantial 
amount of time had already been spent 
by him. The C., J. L in his. adviee pro- 
eeeds from the premises that taking up 
part-heard oases after the allocation of 
work is changed does not amount ta 
lacking in integrity. If it were that sim- 
ple I .would not have. joined issue, but 
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the details furnished by the C. J. Delhi 
in his latter dated 7-5-81 go further. 


The C, J. I. also observes that he made 
inquiries in regard to Justice Kumar’s 
integrity generally. The C. J. I. states 
that in his general inquiries no member 
of the Bar or the Bench doubted the 
integrity of Justice Kumar. I regret that 
the letter of C. J. I. is not only lacking 
in details as desired by me but too vague. 
The premises on which he does not 
doubt the integrity of Shri Justice 
Kumar is wholly different. 


In the matter of assessment of inte- 
' grity, I prefer that the. views of C. J. 
Delhi be given credence as it is in his 
association that the Judge concerned dis- 
charges his duties and that he has a 
better occasion and opportunity to 
watch his working and conduct. The cor- 
respondence from the C. J. of Delhi ad- 
dressed to-me furnishes clear details 
which cannot easily be brushed aside. 


I therefore agree with the observations 
contained in the note of the Secretary 
(Justice) and opine that Shri Justice 
S. N. Kumar may not be continued any 
further as Additional Judge of the Delhi 
High Court after the expiry of the pre- 
sent tenure on 7-6-1981 and thus recom- 
mend accordingly”. 


1207. In the earlier part of the afore- 
said note, the Law Minister has stated 
that he “would avoid going to the I. B. 
Reports or Shri Kumar’s disposals or 
even the behaviour in the Court and pre- 
fer to confine to the question of reputa- 
tion and integrity” of Shri S. N. Kumar. 
The consultation process thus came to 
an end. | 


1208. The two questions to be consider- 
ed here are whether the Union Govern- 
ment committed an error amounting to 
an unfair act in not sending the letter of 
May 7, 1981 of the Chief Justice of the 
Delhi High Court to the Chief Justice of 
India and whether on account of not 
sending that letter, the consultation pro- 
cess is vitiated, The note of May 19, 1981 
of the Law Minister containing the 
reasons given by the Delhi Chief Justice 
for requesting the Law Minister not to 
send the letter of May 7, 1981 to anybody 
.@lse is confirmed by the following letter 
dated May 29: 1981 written by the Law 
Minister -to the Delhi Chief Justice 4 


“D. O. No. 50/2W/81/-Jus, Part . 
May 29, 1981 


f 
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My dear Chief Justice, 


When you spoke to me on 18th May, 
1981, you had requested me that the 
letter that you ‘were proposing to send 
to me regarding Justice 0O. N. Vohra 
should be kept secret for personal atten- 
tion only, You had made a similar re- 
quest about letter dated 7th May, 1981 
regarding Justice S. N. Kumar. On my 
request you elucidated that when you 
marked your letter dated 7th May, 1981, 
“secret for Personal Attention only” 
what you were particular about was that 
the letter may not be brought to the 
notice of Chief Justice of India for the 
following réasons :— 

1. For the reasons stated in the open- 
ice pom of your letter dated 7th May, 

81. 

2. You felt highly embarrassed as the 
contents of your letter dated 19th Feb., 
1981 about Shri Kumar came clearly to 
be known to Shri S. N. Kumar and some 


of his colleagues on the Bench. You felt 


that the contents of your letter dated 
7th May, 1981 might also get known to 
them and cause you further embarrass- 
ment. 

3. You felt that the Chief Justice of 
India had already started wrongfully 
denigrating you for your letter of Feb, 
19, 1981. . 

‘2. You mentioned that you could not 
desist from expressing without fear or 
favour what you felt about certain 
matter but at the same time you were 
particular that your relations with the 
Chief Justice of India should not be 
spoiled. 

3. For similar reasons you were parti- 
cular that your letter regarding Shri 
©. N. Vohra should not be sent to him 
as also for the additional reason that a 
senior counsel whose name figured 
therein had enjoined secrecy. Your letter 
regarding Shri O. N. Vohra dated 22nd 
May, 1981 has since been received by 
us. , : 
4. In view of the emphasis laid by you 
on keeping these letters confidential from 
the Chief Justice of India we have not 
shown these to him. This is for favour 
of your information. 

With regards, 

Yours sincerely, 
| Sd/- 
—  (P, Shiv Shanker] 
Shri Prakash Narain, 
Chief Justice, 
Delhi High Court, 
New Delhi.” 
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12609. The note of the Law Minister 
D/- 19-5-1981 and the letter of May 29, 1981 
written by the Law Minister to the Delhi 
Chief Justice which refer to the request of 
the Delhi Chief Justice clearly establish 


that the letter of May 7, 1981 was not sent 


to the Chief Justice of India not as part 
of any conspiracy or pact between the 
Law, Minister and the Delhi Chief Jus- 
tice but at the request of the Delhi Chief 
Justice. It is not also shown as to what 
advantage the Law Minister was deriving 
by withholding the said letter from the 
knowledge of the Chief Justice of India 
unless we start with the assumption that 
for some undisclosed reason the Law 
Minister was bent upon treating Shri 
S., N. Kumar with an ‘evil eye and an un- 
even hand’ and for that reason he kept 
iback the letter from the knowledge of 
the Chief Justice of India. The Delhi 
Chief Justice has given three reasons for 
requesting the Law Minister not to send 
the letter outside his office, The first 
reason is, according to the Delhi Chief 
Justice, contained in the first.para of the 
letter of May 7, 1981. That para refers 
to the meeting which had taken place 
between the Chief Justice of India and 
himself on Mar. 26, 1981 on all rel- 
evant points relating to the proposal of 
reappointment of Shri S. N. Kumar and 
the fact that he had written the letter 
of Mar., 28, 1981 to the Law Minister ‘as 
desired’ by the Chief Justice of India. 
That there was full and frank discussion 
between the Chief Justice of India and 
the. Delhi Chief Justice with reference 
to the very: particulars referred to in the 
letter of May 7, 1981 is clear by the fol- 
lowing facts:: @ The ‘statement “with 
regard to the complaints about Justice 
Kumar’s integrity and general conduct, 
the matter has already been discussed -be- 
tween us” which is found in the letter of 
March 28, 1981 written by the Delhi 
Chief J ustice to the Chief Justice of 


India, (ii) the reference to the meeting in 


the letter of the same date addressed by 
the Delhi Chief Justice to the Law 
Minister enclosing a copy of the above 
said letter dated Mar. 28, 1981, (iii) the 
reference to the meeting in the letter of 
the Law Minister to the Chief Justice of 
India dated -May 21, 1981 and (iv) the 
reference to the meeting in the letter of 
the Chief Justice of India dated May 22, 
1981 written from Simla. This is further 
supported by the affidavit dated July 17, 
1981 of Shri S. N, Kumar himself which 
had been filed long before the date on 
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which documents in question were direct- 
ed to be disclosed by the Court. i. e in 
Oct., 1981. The relevant part of the 
aforesaid affidavit o: Shri Ss. N. Kumar 
reads : 


“Hon'ble the Chief Justice of India, on 
the other hand discussed the matter with 
me at length about my work and other 
general matters, I gave him full and true 
information and supplied him relevant 
papers for his consideration, Since the 
Government has not disclosed the 
reasons for its action f have no other 
course open but to apprise this Court 
briefly of what is in my knowledge, It 
was alleged that I was slow and that it 
was improper for me to continue to deal 
with original work while sitting on the 
appellate side. A comparative assessment 
of work disposed of by eight Judges who 
sat on the original side with me showed 
that the work disposed of by me was 
nearly maximum. ï. disposed of 827 
matters during 256 sittings out of which 
385 were civil suits and 442 miscellaneous 
matters. 


Regarding the second allegation, I 
say that on the contrary it would be in- 
proper for a Judge not to finish a part- 
heard matter, I acted in accordance with 
the well established practice of Court. I 
know that two Judges of this Court 
threatened issuing of contempt notice to 
the officer concerned who removed a part- 
heard matter from their lists. The prac- 
tice is so well understood that the Regis- 
try of the Court itself fixes cases ac- 
cordingly in routine. Furthermore a 
perusal of the proceedings in the part- 
heard matters would reveal the ridicul- 
ous nature of the allegations’. © 

1216. Then Shri S. N. Kumar refers 
to the proceedings in Suit No. 5/1980, 
Suit No. 87/1975, Suit Nos. 1408, 1409 and 
1417/1979, Suit No. 304/1974, Suit No, 
327/1979, Ex. No, 11/1978, C. C. P. No. 13/ 
1979 and Suit No. 73/1979. Thereafter he 
says : 

"20. As stated above I informed the 
Chief Justice of India that the old estab- 
lished practice in Delhi High Court is 
that a part-heard matter goes with the 
Judges and is, heard -by him whether he 
goes over from the appellate side to the 
original side or vice versa. A bunch of 
ever 30 part-heard -Regular Division 
Bench matters were heard during Janu- 
ary and Feb.,.1981 on Fridays by me 
sitting -with Chawla, J. while I was hold- 
ing Court singly on the Original Side 


656 S, CÇ. 


w. ẹ. f. 5-1-1981, L. P. A. 32 of 1980 was 
heard during February, 81 by me while 
sitting with Mr. Chawla, J. Even on 24th 
April, 1981 (Friday) when the aforesaid 
material was sent to the Chief Justice of 
India by me the following part-heard 
matters were posted in the Division 
Bench of which I was a member : | 
` (1) Civil Writ No. 557/79 and Civil Writ 
No, 1231 of 1979 

(2) Civil Writ No. 61/80 with C. Ms. 
- Practically every week once from 
Jan., 81 till the end of May, 81, I was 
sitting in the Division Bench with Chawla, 
J. to finish part-heard matters”. 
- 1211. When a question was put by the 
Court as. to who gave the particulars of 
the cases referred to above the learned 
counsel mentioned that they were given 
by the Chief Justice of India. That means 
that the Chief Justice of India had been 
furnished all the particulars by the Delhi 
Chief Justice earlier at the meeting which 
took place on Mar., 26, 1981 and the 
Chief Justice of India had also the ex- 
planation of Shri S. N. Kumar. It is not 
necessary for us here to assess correct- 
ness or otherwise of the conflicting ver- 
sions of the Chief Justice of the Delhi 
High Court and of Shri S. N, Kumar 
bearing on the matters referred to above 
but the aforesaid particulars are suffi- 
cient to hold that sufficient information 
was available with the Chief Justice 
of India to record his opinion on the 
question of appointment of Shri S. N. 
Kumar and.no material of any substan- 
tial importance had been kept back- from 
the knowledge of the Chief Justice of 
[India. The letter of May-7; 1981 written 
by the Chief Justice of the Delhi High 
Court to the Law Minister’ which is 
quoted above more or less contained -the 
same particulars, There would have 
some reason to complain if the material 
contained in the letter of May 7, 1981 
was favourable to Shri S. N. Kumar and 
the Chief Justice of: India had recom- 
mended that Shri S. N. Kumar should 
not be appointed in ignorance of: the. con- 


tents of the letter of May 7, 1981. On the. 


other hand, ‘on the basis. of: the material 
which .had been made: available ‘to him, 
the Chief Justice of India: had madea 
report favourable to. Shri S. N.: Kumar, 
There appears to be-net much substance 


in the submission that Shri S: N, Kumar. 
was denied’ the:. benefit’. of-a further 
refutation by’ the Chief: Justice of- India’ 
“of the allegations-in'the-letter of May’ T, 


' 1981 and ` that -hé had súffered thereby. 
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Such. reiteration would not have 
added any further strength’ to his: case. 
It cannot, therefore, be said that the pro- 
cess . of consultation had become  defec- 
tive or that Shri S. N. Kumar had been 
prejudiced by reason of the Government 
keeping back the letter dated May 7, 
[981 from the knowledge of the Chief 
Justice of India out of respect to the 
wishes of the. Chief Justice of the Delhi 
High Court. 

1212. One of the arguments urged on 
the basis of the Law Minister’s note 
dated May 19, 1981 may be disposed of 
here. That argument is that since the 
Chief Justice of the Delhi High Court 
had stated that he was looking into the 
file of the ‘Kissa Kursi Ka’ case in which 
Shri O. N. Vohra had convicted late Shri 
Sanjay Gandhi (son of the Prime 
Minister) who was later on acquitted by 
the Supreme Court, the Chief Justice of 
the Delhi High Court was looking into 
irrelevant papers at the instance of the 
Law Minister or the Prime Minister to 
find out some material against Shri O. N. 
Vohra who was also not continued as ad- 
ditional Judge and hence his opinion 
given against Shri S. N. Kumar also was 
a motivated one. Apart from the above 
reference to his looking into the file of 
‘Kissa Kursi Ka’ case, we do not have any 
other material to draw the above con- 
clusion except the fact that Shri Vohra 
also had not been continued, It is not 
known what opinion was expressed by 
the Delhi Chief Justice on that material. 
Shri Vohra himself. has not. questioned 
the decision taken in his behalf. The 
Court cannot go outside the record. Pre- 
judice and passion cannot be allowed to 
overtake reason. It is not open to the 
Court to draw an adverse: inference 
against the Chief Justice of the Delhi 
High Court who is not before the Court. 
Any attempt to do so would be an un- 
judicial act. There is, therefore, no merit 
in this contention. 


1213. -It is, however, contended that 
the Law Minister had tried to ‘pre-empt’ 
the decision on the issue by making up 
his mind:on May 27, 1981 not to reap- 
point Shri S. N; Kumar even before the 
Chief’ Justice of India wrote his final 
letter dated May 29, 1981 recommending 
reappointment of Shri Kumar for a 
period ‘of two' years ` instead of three 
ménths'as stated: in ‘the letter dated May 
22; 1981:'Theré does not appear.'to be any 
undue haste or impropriety on the’ part. 
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ef. the Law. ‘Minister ‘in making. his. re--: 


' Commendation not te appoint Shri Kumar. 
, ọn May 27, 1981 for -two reasons: (L that- 
„the Government had to take a’ decision. 
on. that question on. or ‘before May 27, 
1981 as . directed by the interim order 
‘referred to above and (2) that:the Law 
Minister had expressly kept out of con- 


- sideration the I. B. reports while taking 


his decision; aS can be seen from the note 


.. ôf May+27, 1981 on which alone ‘the Chief 


Justice of India had reserved his opinion 
in’ his’ letter dated May 22, 1981 which 
‘showed that on the other questions he 
had finally expressed his opinion. 


Another point which may be noticed’ 
. here-is that the granting of extension to` 
` ' a Judge pending enquiry into a material 


aspect of the case may not strictly be in 
‘consonance with the Constitution. It may 
` be irregular to issue a warrant of ap- 
“ pointment pending inquiry into the fit- 
ness of the person to be appointed as a 
Judge. Hence it cannot be said that there 


' was any transgression of ordinary rules 


of official conduct on the part of the Gov- 
ernment in finally processing the file by 
‘JMay 27, 1981. 


_ . 1214.: The President has taken - his 
_ decision on a consideration of the mate- 
_ rial before him and in doing so he is not 
shown to have -relied on any irrelevant... 


_ ground, The President, as observed ear-. 
: lier, is entitled to arrive at his. own deci- . 


sion on the question of appointment ofa 
Judge after consultation with the digni- 
' tāries mentioned in Art. 217 (1) of the 
Constitution. He is not, however, bound 
by the opinion of any of them although 
he is expected to give due regard to the 
opinions expressed by them. The Presi- 
dent in the instant case has, as. stated by 
the learned. Attorney General, out of 
_jprudence decided not to reappoint Shri . 
1S. N, Kumar. as the opinions of the two 

constitutional dignitaries were conflicting 


{on the question of integrity, a question 


vital ‘to the appointment of a- Judge.: 


. {There appears to be no constitutional im- - 


|propriety in the decision of the ‘President. 
“The reason for. not reappdinting. Shri 
_ Kumar. is. not ,an irrelevant one.- More- 
‘over there is a distinction between the áp- 
pointment of a-Judge without proper and 
y effective consultation as. 
‘Art, 217 (1) and a. non-appointment of-a 
' person, as: a Judge preceded by defective 
` consultation. In: the former case the vali- 
dity, of the appointment may be open. to 
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question: but: in -the latter. case. ordinarily 
no. .petition. will lie. except under an ex- 
traordinary case like the one here .where 
the scope of. Art. 224 of the Constitution 
was notcorrectly understood by the auth- 
orities. Every one of the authorities viz. 
the Law Minister, the Chief Justice of 
India and the’ Chief Justice of the Delhi 
High Court has discharged his duties in 
this case with a sense of responsibility. 
But it is unfortunate that they could not 
arrive at a unanimous opinion. If the 
reasons had been irrelevant, probably the 
Court could have asked the Government 
to reconsider the matter, But that is not 
the case here. 


1215. Shri R. K. Garg, learned coun-. 
sel for Shri Kumar strenuously urged 
before us that Shri S, N. Kumar was 
ready to establish his innocence and an 
opportunity should be given to him to do 
so. His anxiety in making that submission 
is quite understandable. But unfortunately 
the Court cannot undertake this function 
in view of the restricted scope of the’ 


jurisdiction of this Court in this case, In 


spite of ‘the limitations which appeared 
to exist at the earlier stages of this case, 
this case has turned out to be remark- 
able for. two reasons, First the 
Court directed for the purpose of de- 
ciding this case the disclosure of the 
documents relating to the appointment to 
a high constitutional office which may ‘not 
have been possible in any other Com- 
monwealth ` country even now and 
secondly the Court has come to the con- 
clusion that it is open to the Court to 
determine whether the decision not to 
reappoint Shri S.' N, Kumar was due to 
cogent reasons or not in the peculiar cir- 
cumstances of this case even when the 
relevant ‘constitutional provisions ar3 
silent about it. In these two respects, this 
case should be considered as an impor- 
tant milestone in the development of ad- 
ministrative law in our country. The 
Court, however, cannot proceed further 
in this case and try to. find out the truth 
or otherwise of the complaints said to 
have. been made against Shri S. N. 
Kumar.. It is true that if the complaints 
are really untrue, then ‘Shri Kumar has 
paid the penalty for no fault committed 
by him: But it- should be a matter of some 
consolation that .the “Chief Justice of 
India -has exonerated. him fully. It is also 
made clear that the’ Court has declined 


to grant the prayer of Shri S. N. Kumar 
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without expressing any opinion one way 
or the other on his integrity or efficiency. 
The result of this case should demon- 
strate to all those who are today holding 
the posts of Judges and to those who as- 
pire after judgeships how difficult it is 
to maintain the fair image of a Judge. 
The decision of the President not to ap- 
jpoint Shri S. N. Kumar as an additional 
Judge of the High Court of Delhi cannot, 
therefore, be interfered with, 


PART X 


1216. The validity of the circular 
letter dated Mar., 18, 1981 sent by: the 
Law Minister to all the Chief Ministers 
is seriously assailed before us by the 
petitioners. It is contended by them that 
the letter amounts to a threat to all the 
additional Judges whose consent for be- 
ing appointed as permanent Judges in 
High Courts other than the one in 
which they were working is sought. The 
Government contends that the letter does 
not contain any such threat and that it 
had been sent in order to implement the 
policy of the Government to have some 
Judges in every High Court who belong 
to other States, By the letter in question, 
the Law Minister has requested the Chief 
Ministers of States (except North-Eastern 
states) and the Governor of Punjab to 
ascertain the wishes of all additional 
Judges working in their High Courts and 
persons whose names have been recom- 
mended for appointment as Judges of 
High Courts whether they are willing to 
work in High Court outside their States, 
The circular letter reads: 


“D, O, No, 66/10/81-Jus, ` 


Minister of Law Justice 
and Company Affairs, India 
New Delhi-10001 
March 18, 1981 
My dear, 


It has repeatedly been. suggested to 
Government over the years by several 
bodies and forums including the States 
Re-organisation Commission, the Law 
Commission and various Bar Associations 
that to further national integration and 
to combat narrow parochial tendencies 
bred by caste, kinship and other local 
links and affiliations, one third of the 
Judges of a High Court should as far as 
possible be from outside the State in 
which that High Court is situated. Some- 
how, no start could be made in the past 
in this direction. The feeling is strong, 
growing and justified that some effective 
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steps should be taken very early in this 
direction. 


2. In this context, I 


would request you 
to— 


(a) obtain from all the Additional 
Judges working in the High Court of your 
State their consent to be appointed as 
Permanent Judges in any other High 
Court in the country. They could, in addi- 
tion, be requested to name three High 
Courts, in order of preference, to which 
they would prefer to be appointed as 
Permanent Judges; and 

(b) obtain from persons who have 
already been or may in the future be pro- 
posed by you for initial appointment 
their consent to be appointed to any 
other High Court in the country along 
with a similar preference for three High 
Courts. 


3. While obtaining the consent and the 
preference of the persons mentioned in 
paragraph 2 above, it may be made clear 
to them that the furnishing of the con- 
sent or the indication of a’ preference 
does not imply any commitment on the 
part of Government either in regard to 
their appointment or in regard to ac- 
commodation in accordance with the pre- 
ference given. _ 

4, I would be grateful if action is ini- 
tiated very early by you and the written 
consent and preferences of all Additional 
Judges as well as of persons. recom- 
mended by you for initial appointment 
are sent to me within a fortnight of the 
receipt of this letter. 

5. I am also sending a copy of this | 
letter to the Chief Justice of your High 
Court. 


With regards, 
| Yours sincerely, 
Sd/- 
(P. Shiv Shanker) 
To 


1. Governor of Punjab 


2. Chief Ministers (by name) 
North-Eastern States) 


1217. In its Fourteenth Report, the 
Law Commission suggested that the 
whole country should be treated as a 
single unit for the purpose of selection of 
Judges of the High Court. The relevant . 
part of the report reads: 

"59. Further, the whole country must 
be treated as a single unit for the pur- 
pose of selection as itis vitially im- 
portant that the best available talent 
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which the country is capable of provid- 
ing be mobilized for the task of meeting a 
situation which has undoubtedly assum- 
ed the proportions of an emergency, If 
suitable persons of the necessary merit 
and character are in the opinion of the 
appointing authority not available in the 
State, the authority should not hesitate 
to draw upon persons available in other 
States, Selections from the Bar must 
necessarily be of persons of outstanding 
merit commanding a large practice who 
may well be willing to make a pecuniary 
sacrifice and render public service by 
accepting these judgeships, An effort 
should be made to persuade suitable 
senior practitioners to accept these judge- 
ships at least for a short period as a pub- 
lic duty. Their position at the Bar must 
be of such eminence that it could not be 
_ suggested that acceptance by them of 
judgeships was likely to increase their 
earnings on their reverting to the Bar”, 
(Vide Para 59 in Chapter 6 of the 14th 
Report of the Law Commission of India, 
Vol. I) | 


1218. The advantages gained by hav- 
ing persons from other States as Judges 
ef High Court were stated by the Law 
Commission presided over by Justice 
H. R. Khanna, in its 80th Report thus: 


"6.21. We may next deal with the 
question of having in each High Court 
about one-third of judges from outside 
the State, Recommendation for this pur- 
pose was made by the States Reorganisa- 
tion Commission. The Law Commission 
_ presided over by Mr. Setalvad in its four- 
teenth Report observed in this connec- 
tion: 


_ “The recent creation of various zones 
in the country and the efforts to treat the 
States forming part of these zones as one 
unit for various purposes would, we hope, 
lead to the States forming part of each 
zone to be recruiting ground for appoint- 
ments to the High Courts from the mem- 
bers of the Bar in these States. It is hoped 
that in this manner the expectation of 
the States Reorganisation Commission 
that at least one-third of the High Court 
judges would be persons drawn from out- 
side the State will be realised”, 


Likewise, the Study Team on Centre- 
State Relations appointed by the Ad- 
ministrative Reforms Commission also 
suggested that so far as practicable one- 
third of the number of judges of a High 
Court should be from outside, 
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We have given the matter our earnest 
consideration and are in substantial 
agreement with the recommendations 
mentioned above. In our opinion, there 
should be a convention, according to 
which one-third of Judges in each High 
Court should be from another State, This 
would normally have to be done through 
the process of initial appointments and 
not by transfer. It ‘would also in the very 
nature of things be a slow and gradual 
process and take some years before we 
reach the proportion. 


6.22. Evolving such a convention would, 


‘In our opinion, not only help in the pro- 


cess of national integration but would 
also improve the functioning of various 
High Courts. It would secure on the 
Bench of each High Court the presence of 
a number of judges who would not be 
swayed by local considerations or affect- 


‘ed by issues which may rouse local pas- 


sions and emotions. As observed by us in 
one of our earlier Reports, one of the 
essential things for the due administra- 
tion of justice is not only the capacity of 
the Judges to bring a dispassionate ap- 
proach to cases handled by them, but also 
to inspire a feeling in all concerned that 
a dispassionate approach would underlie 
their decision. Quite often, cases which 
arouse strong emotional sentiments and 
regional feelings come up before courts 
of law. To handle such cases, we need 
Judges who not only remain unaffected 
by local sentiments and regional feelings, 
but also appear to be so, None would be 
better suited for this purpose than 
Judges hailing from other States. It is a 
common feeling amongst old lawyers that 
apart from cases with political over- 
tones, the English Judges showed a sense 
of great fairness and brought a dispas- 
sionate approach in the disposal of judi- 
cial cases handled by them. We in India 
are in the fortunate position of having 
a vast country. There can, therefore, be 
no difficulty in having a certain percen- 
tage of Judges who hail from other 
States. The advantages gained by having 
persons from other States as Judges 
would be much greater compared with 
any disadvantage -which might result 
therefrom”, 


1219. While rejecting the contention 
that the transfers of High Court Judges 
during the emergency in the year 1976 
had been made in the interests of national 
integration, Chandrachud, J. (as he then 
was) observed in. Sankalchand Sheth’s 
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case ((1978) 1 SCR 423 at p. 450): (AIR 
1977 oh 2328 at p. ee) (supra) thus: - 


-TAs regard the first, no one can aay 
that whatever measures are required to 
be taken in order to achieve national’ in- 
tegration would be in public 
Whether it is necessary to transfer Judges 
from one High Court to another in the 
interest of national integration is a moot 
point. But that is a policy matter with 


which courts are not concerned directly. 


One may, however, venture the observa- 
tion that there are numerous other ways 
of achieving national integration more 
effectively than by . transferring High 
Court Judges from one High Court to an- 
-other. Considering the great inconveni- 
ence, hardship and possibly a slur, which 
a transfer from one High Court to another 
involves, the better view. would be to 
leave the Judges untouched and take 


other measures to achieve that purpose, 


If at all, on mature and objective ap- 
praisal of the situation it is still felt that 
there should be a fair sprinkling in the 
High Court judiciary of persons belong- 
ing to other States, that. object can be 
more easily and effectively attained by 
making appointments of outsiders ini- 
tially. I would only like to add that the 
record of this case does not bear out the 
claim that any one of the 16 High Court 


Judges was transferred in order to fur-. 


ther the cause of national integration”. 
(emphasis added) 


1220. Untwalia, J. | observed in that 
very case at page 507 (of (1978) 1 SCR): 
(at p. 2388 of AIR 1977 SC) thus: 


“The purpose of national integration, 
if otherwise it is. a good. thing 
„achieved. or the need of particular High 
Court for a Judge possessing a particular 
type of proficiency or some such grounds 
of public interest can well be achieved 
at the time of the initial. appointments; 
as for example, a member of the Bar 
practising in a particular High Court may 
be appointed at the very threshold, if he 
so agrees to be appointed, a Judge. of an- 
other High Court. so that. after retirement 


he may come back and resume his prac- . 


tice in the High: Court where he was so 
doing. I shall, perhaps, be crossing -my 
permissible limits’ if I embark to write.an 


- essay or ä thesis.on ‘the various aspects. 


. of ‘the’ needs ‘of: such public interest high- 


= lighting the : minus- r points-also >in.. them, . 
u eS WILT it “Serve: ‘any! useful: <- purpose; 
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to be. 





firely within the realm of the govern- 
mental power”, (emphasis added) ` `~ 
1221. These two extracts from the de- 


: AER. 


These are ‘matters of policy decision en- 


cision in Sankalchand Sheth’s case (ATR/ 


1977 SC 2328) (supra) clearly state that if 
as a matter of policy the Government pro- 
pose to appoint some Judges in every 
High Court from outside the State, it is 
a. matter within the realm of the Gov- 
ernment. They have not stated that it is 
constitutionally impermissible to do. so, 


1222. The objections raised by the 
petitioners to the opinions of the Law 
Commission referred to, above are that 
they could not be relied on as the. said 
opinions had not been tested by the ' puri- 
fying process’ of an argument at the 
Bar and secondly the recruitment of 
members of the Bar or of the subordinate 
judiciary functioning outside the State 
would be unconstitutional as there would 
be no possibility of an effective con- 
sultation with the Chief Justice of the 
High Court and the Governor of the con- 
cerned State as they would have no op- 
portunity of personally assessing the qua- 
lities of members of the Bar and the sub- 
ordinate judiciary ‘working outside their 
jurisdiction. 


- 1223. The Report of the Committees 
of the Law ;Commission are entitled to 
great respect as they are. prepared by ex- 
perienced persons after taking into con- 
sideration all relevant aspects and some- 
times.the evidence collected by them from 
several sources. If they are. to be exclud- 


ad 


ed many opinions expressed in many of|` 


petitioners 
themselves have to be excluded.. Reports 
of: the: Law Commission can be looked 
into to. understand the history of -the 


legislation, the object with which certain]. 


legal provisions are enacted and what ad- 


“vantages may be derived by adopting a 
“particular policy. Reports of the Law 


Commission have been made use of by 
this Court earlier to understand the his- 
tory of the legislation which was- under 
consideration and the object with which 
it was passed. (Vide. Balchand Jain v. 


State of Madhya :Pradesh. (1977) 2 SCR. 


$2: (AIR 1977.SC:366)), The second limb 


of this: argument ‘overlooks the.fact that.. 


‘the Constitution does not state that .. the - 
-€hief: Justice of the High Court and the - 
Governor .of..the State. should personally 
‘know: the. persons: recommended - 
Ants 217 of- the Constitution and that. they 
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cannot collect information about ‘them:by 
any other source such as the Chief: Jus- 
tice of the High Court having jurisdic- 
tion over the area where they are work- 
ing or the Governor of the other State. 
In the true nature of things such personal 
knowledge cannot be insisted upon. If 
that is insisted upon, the 
With the Chief Justice of India ‘itself may 
turn out to be ineffective for the ‘very 
same reason for he cannot be expected 
to have personal knowledge about many 


by the Chief Justices of the various High 
Courts and Governors. In the context of 
Art. 217, it has to be held that the func- 
ionaries who have to express opinion 
under that Article can ascertain all rel- 
evant information about a person pro- 
posed for the appointment by any other 


_ reasonable means and they need not know 


them personally, Any other view would 
result in the exclusion of a large body 
of lawyers who are not practising before 
the High Courts from consideration for 
appointment as High Court Judges, which 
certainly could not have ‘been the inten- 
tion of the Constitution makers. 


1224, The next contention urged in 
this connection is that this is an ‘indirect 
attempt to transfer some additional 
Judges from one High Court to another, 
It cannot be so for the reason that the 
transfer of an additional Judge (appoint- 
ed under Art. 224 (1)) unless ‘the arrears 
have been cleared off and the transfer of 
an acting Judge (appointed under Art, 224 
(2)) in any event would not be possible 
at all. An additional Judge is appointed 
for a term not exceeding two years only 
with a view to clearing off.the arrears in 
a High Court. If that is‘ the sole object 


“ of appointing him, how can he be transfer- 


red as an additional Judge in the public 
interest from that Court to another Court 
unless the purpose for which he is ap- 
pointed is achieved: namely,: clearing. off 
the arrears?) Moreover when his stay as 
an additional Judge is very short it would 
not subserve the interest of efficiency of 
public : service if he is made te work in 
more than one High Court -during that 


short period unless: there is not sufficient 


work to. be assigned to him in the High 


Court in which he is initially appointed 


as an ‘additional Judge.. The. case. of an 
acting Judge appointed ‘under -Art. 224 


(2)- of the Constitution: is. a- self-evident . 
one,-An acting: Judge is. appointed to’.act - 


. as a Judge until the permanent: Judge:in 


T 


; whose place he ‘is appointed -has resumed. 
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consultation ` 


persons whose names are recommended , 


‘This explanation ‘is 


ferred under Art. -222 contrary to the ex- 
press terms of Art. 224 (2). In view of this 
declaration the petitioners cannot -enter- 
tain any suspicion that the circular letter 
has been issued to achieve the objec; of 
transferring additional Judges, during 
their tenure fixed under: Art, 224 (1). 
This, however, does not come in the way 
of an additional Judge or an acting Judge 
being appointed as a permanent Judge 
either in his own High Court or in any 
other High Court before the tenure spe- 
cified under Art. 224 (1) or Art. 224 (2), 
as the case may be, comes to an end. 


` 4225. I also do not find any substance 
in the submission made on behalf of some 
of the petitioners that the circular letter 
of the Law Minister suggests that the 
additional Judges who have not given 
their consent would be under a disad- 
vantage in the matter of their continuance 
as additional Judges or of their appoint- 
ment as permanent Judges in their own 
Court, The learned Attorney-General has 
stated before the Court that ‘beyond any 
inherent or incidental advantage that the 
implementation of the policy of appoint- 
ing outside Judges may confer, no other 
advantage or disadvantage is to be visit- 
ed on any person by reason of his having 
given consent or his refusal in response to 
the inquiry stated in the impugned letter 
of 18th March; 1981’, In view of the above 
statement, I take it that the portion in 
paragraph 3 of the letter, namely, ‘it may 
be made clear to them that the furnishing 


- of the consent or the indication of a pre- 


ference does not imply any commitment 
on the part of Government either in re- 
gard to their appointment or in regard to 
accommodation in accordance with the 
preference given’ does ‘not carry with it 
any sinistér design. It is submitted on 
behalf of the Government that ‘such a 
statement had to be made because the 
necessary consultations under Art. 217 (1) 
of the Constitution had yet to be made. 
accepted reserving 
liberty to any additional Judge, who is 


‘prejudiced by his not giving consent, to 


approach the Court for appropriate re- 
lief if an occasion arises to do SO, l 


1226.. There ‘is also no merit: in the 


r ie that since the circular. letter 
'had been addressed without. the, previous 


consultation. of. the Chief Justice of India,|. 
Art, 217 (1) and. Art. 222 of the Constitu- 


tion had. been..violated. The letter as can} . 
-be: seen from-its:tenor is- intended ‘to-find| _. 


pos S. C. 661 gen 
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out whether any additional Judge is will- 
ing to be appointed as a Judge in any 
other High Court, Such appointment has 
fo be made only in accordance with Arti- 
cle 217 (1) of -the Constitution. Before 
making such appointment, the President 
has to consult all’ the functionaries men- 
tioned in Art. 217 (1) including the Chief 
Justice of India. Art. 222 of the Con- 
stitution does not come into picture at all 
as no transfer is contemplated under the 
letter. The letter relates to initial ap- 
pointments only. In the circumstances 
there is no error committed by the Law 
Minister in writing the impugned letter 
to the Chief Ministers. 


1227. All the contentions of the peti- 
tioners regarding the circular letter of the 
Law Minister dated March 18, 1981, there- 
fore fail. 

PART XI 


1228. We are concerned in the case of 
Shri K. B. N. Singh with the question 
whether the order of his transfer as the 
Chief Justice of the High Court of Mad- 
ras is valid or not. Earlier it has been 
held that the consent of the Judge to be 
transferred is not necessary under Arti- 
ele 222 of the Constitution and that such 
transfer can be made in the public in- 
terest as laid down by the majority in 
Sankalchand Sheth’s case (AIR 1977 SC 
2328) (supra). The order in question is -an 
administrative order which is passed by 
the President in accordance with the 
opinion expressed by the Chief Justice 
of India, who is the sole authority to be 
consulted under Art. 222. In this case also 
as per directions of this Court, the rel- 
evant papers have been produced by the 
Union Government. It is urged that the 
manner in which consultation is made 
in this case is not in accordance with law 
as the President had not initially asked 
the Chief Justice of India to give his 
opinion on the question of transfer of 
Shri K. B. N. Singh but the Chief Justice 
‘of India had on his own accord advised 
the Union Government to transfer him 
first to the High Court of Rajasthan and 
later on to the High Court of Madras. 
Art. 222 does not lay down the procedure 
to be followed for effecting a transfer. 
Even granting that the proceedings for 
transfer of a Judge are initiated by the 
Chief Justice of India the order of trans- 
fer would not be bad as under Art. 217 
(1) of the Constitution which is couched 

in almost the same language, an appoint- 
‘iment of a Judge would not be bad only 
because’ the Chief Justice of a High Court 
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who is one of the authorities to be con- 
sulted initiates the proposal. In fact the 
practice has been that the Chief Justice 
of the High Court invariably initiates it. 
This contention is not therefore one of 
substance. The crux of the question is 
whether the authority exercising the 
power of transfer has brought to the 
knowledge of the authority to be consult- 
ed all the relevant material with it and 
has given sufficient opportunity to tender 
his opmion. There is no allegation that 
the Government had kept back any rel- 
evant information from the Chief Justice 
of India. The Chief Justice of India 
himself says in his counter-affidavit that 
there was full and effective consultation 
with him. A fair reading of the letter of 
the Chief Justice of India dated Decem- 
ber 7, 1980 shows that there was prior 
discussion about the question of transfers 
of Chief Justices of High Courts and taat 
there was a suggestion by the Govern- 
ment that there should be a transfer of 
all Chief Justices of High Courts so that 
in every High Court there was a Chief 
Justice who hailed from outside the State. 
This suggestion stems from the proposed 
policy of the Government which is clear 
from the statement of the Law Minister 


is whether we should have the Chief Jus- 
tice from outside, This is the policy. How 
we should have is a matter of mechan- 
ism.” There are similar references to 
it in some other speeches of the Law 
Minister both in the Lok Sabha and in 
the Rajya Sabha. Even though it appears 
from some of the speeches of the Law 
Minister that such a policy had not: taken 
a final shape, the Chief Justice of India 
had been told that the Government had 
an idea to bring into force such a policy 
before the middle of-1980. From certain 
notings on the file relating to the appoirt- 
ment of Chief Justice of the Delhi High 
Court which were disclosed by the Union 
Government as per orders of the Court 
dated November 18, 1981 it is evident 
that there was discussion between the 
Central Government and the Chief Jus- 
tice of India about the policy of appoint- 
ing the Chief Justice of every High Court 
from outside the State. The first note of 
the Law Minister dated May 15, 1930 
where he specifically refers to the said 
policy refers to the discussion he had 
with the Chief Justice of India on it. The 


next note in that file is of the Chief Jus- 
tice of India. It is dated June 5, 1980 and 
the relevant part of it reads: 


a 
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TIt would become necessary in the 
very near future to evolve an All India 
policy for appointments of Chief Justices 
in the various High Courts, The difficul- 
ties in taking any ad hoc decision on 
that question are of such grave magni~ 
tude that it would be impossible at this 
stage to appoint an outsider as a Chief 
Justice either of the Delhi High Court 
or of the Andhra Pradesh High Court... 


SBeenseaes 


note of the Law Minister dated July 21, 
1980. In that it-is stated: 

“The Chief Justice of India and I had 
a detailed discussion yesterday morning 
on the question of appointment and 


transfer of Chief Justices of the High 
Courts so that the position of the Chief 
Justice of a High Court is held by an 


outsider as a matter of policy. This would 
avoid discriminatory treatment which 
would have otherwise invited undue cri- 


In view of the discussion with the 
C.J.L, it appears desirable to appoint Shri 
Justice Prakash Narain as the Perma- 
nent Chief Justice of the Delhi High 
Court and Shri Justice Kuppuswami as 
Permanent Chief Justice of Andhra Pra- 
desh High Court, subject to the general 


policy decision on having the Chief Jus- 
tice from outside that High Court. It is 


clearly understood that subject to the 


general policy decision and the mechan- 
ism that would be evolved to give effect 
to that policy, Shri Justice Prakash 
Narain and Shri Justice Kuppuswami 
would be transferred to different High 
Courts........000 i 
Then there is a long note dated 
July 31, 1980 of the Chief Justice of India 
in which he has observed thus: 

re The heart of the matter however 
is whether as a general All India policy, 
a Judge of a High Court ought never to 
be appointed as the Chief Justice of that 
High Court. I am prepared to keep an 
open mind on this question because, the 
pros and cons of the issue has still to be 
thrashed out. But the better view may 
be that transfers of sitting Chief Justices 
may be made only in appropriate cases, 
that is to say, when a strong case for the 
transfer has been made out. Similarly, 
appointments of Chief Justices may be 
made from outside, whenever the cir- 
cumstances warrant, This involves the 
assessment of each individual situation as 
and when it ariS@s............ccseeeees 

At this stage it is unnecessary to say 
anything more on the subject except to 
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clarify that though I recognise the need 
to evolve an All India policy for appoint- 
ments of Chief Justices in the various 
High Courts, I do not think that it will 
be either feasible or proper to transfer 
each and every sitting Chief Justice of 
the High Court to another High Court 
or to appoint an outside Judge as the 
Chief Justice whenever a vacancy of a 
Chief Justice arises, Such a course will 
introduce numerous complications the 
general nature of which I have discussed 
with the Law Minister. The question is 
so replete with practical difficulties and 
involves a question of such high princi- 
ple that a very careful thought shall have 
to be given to it before a final decision 
is taken. 


I, therefore, reiterate my earlier re- 
commendation that Mr. Justice Prakash 
Narain should be appointed as the per- 
manent Chief Justice of the Delhi High 
Court and Shri Justice Kuppuswami as 
the permanent Chief Justice of the An- 
dhra Pradesh High Court. I consider it 
unnecessary to add that these appoint- 
ments should be “subject to the general 
policy” of appointing Chief Justices from 
outside, because if, eventually, a deci- 
sion is taken that every Chief Justiee 
must come from outside, it will naturally 
become necessary to consider the trans- 
fer of Mr. Justice Prakash Narain and 
Mr. Justice Kuppuswami.” 


1231. The above notings show that the 
Chief Justice of India who had been ap- 
prised of the proposed policy of the Gov- 
ernment had not opposed the transfer of 
Chief Justices of High Courts as a matter 
of policy but only had expressed certain 
points which needed to be considered be- 
fore taking a final decision on the ques- 
tion. f 


1232. In this letter dated December 7, 
1980 however the Chief Justice of India 
says “though I am firmly opposed to 
wholesale transfers of the Chief Justices 
of the High Courts, I take the view, 
which I have expressed from time to 
time that such transfers may be made 
in appropriate cases for strictly objective 
reasons.” It is true, the Chief Justice of 
India stated that he was opposed to 
‘wholesale transfers’ but he does not ap- 
pear to have opposed the policy of hav- 
ing the Chief Justice of every High Court 
from outside the State. This statement 
may mean that at the same time the 
transfers or appointments of all the Chief 
Justices of all the eighteen High Courts 
in accordance with the policy may not 
be advisable. There may be a Chief Jus- 
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- tice who has- only: three. or. four; months 
ef: service -before his- superannuation: 
There.may be a Chief Justice who is 
ailing and who cannot, therefore, be mov- 
ed. to another High Court immediately. 
Moreover the Chief Justice of. India has 
to get into touch with each one of the 
Chief Justices before an. order..of . trans- 
fer is-made in his case to ascertain from 
him his problems. There may be some 
difficulty in finding out a suitable High 
Court for a Chief Justice because the 
question of adjustment of seniority be- 
tween him and the other J udges of that 
Court may pose a problem. It is probably 
on account of these difficulties the Chief 
Justice of India stated that he was | op- 
posed to a ‘wholesale transfer’ of the 
Chief Justices. This statement cannot be 
read as conveying the meaning that the 
Chief Justice of India wanted that only 
some particular Chief Justices should be 
transferred or that the policy should be 
implemented’ in the case of pee ee 
High Courts. There is no doubt that” 

policy decision should ultimately. be a 
plicable to all High Courts. But it cap 
be applied by stages. A policy or for that 
matter a law may have to be applied by 
stages in different areas and in the case 
of different institutions or bodies by rea- 
son of administrative compulsions and 
such application cannot be considered as 
either. arbitrary or capricious or uncon- 
stitutional. Sometimes the application of 
a policy or a law in all areas or in res- 


pect of ail institutions to which it is ulti- - 


mately intended to apply simultaneously 
may defeat the very policy or law, even 
' though it may be otherwise beneficial. 
The difficulties involved in such ‘whole- 
Sale’ application might have given rise te 
the difficulty’ expressed by the Chief J us- 
tice. This appears to be a reasonable con- 
struction to be placed on the ‘said state- 
ment of the Chief Justice of India. One 
should remember that the said statement 
is in a letter and not in a statute and is 
one made in the context of previous éor- 
respondence and discussions ‘which: have 
.gone oh for Some time in’ an informal 
way. Moreover a policy is not something 
which should take the form of a formal 
‘statute or a written codé. It can be ga- 
thered from a course of action or ton- 
dict and it can take its’ birth when the 
first step’ is taken in’ its direction: 


5 1233.. The question of; . policy is a 
matter entirely. for the President to de- 


cide. Even though -the .Chief Justice - of . 
.. India is consulted in that behalf..by the 


President -since -the policy ‘relates to-.the 
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High. :Courts; his opinion is not 
on. the..President. It is open to the Presi-~ 
dent to adopt any policy which is sub- 
ject only. to the judicial review by the 


binding . - 


Court. Under Art. 222 of the Constitution _ 


the Chief Justice of India has to be con- 
sulted onthe question whether a parti- 
cular Judge should be transferred and 
where he should be transferred while im- 
plementing the. said policy. If the Gov- 
ernment. requests the Chief Justice of 
India to give his opinion on a transfer to 


implement the said policy which is really 


in the public interest he cannot decline 
to do so, Even though the Chief Justice 
was opposed to the ‘wholesale transfers’ 
of. Judges there is no bar for the Gov- 
ernment treating the recommendation for 
transfers made by the Chief Justice of 
India as a part of the implementation of 
its policy. That the transfer of Shri K. B. 
N. Singh was on.account of the policy of 
the Govt. can be gathered from the follo- 
wing statements in the affidavit tiled before 
this Court: In paragraph 8 of the. affida- 
vit dated. September 16, 1981 of Shri 
K. B. N. Singh. It is stated: “When the 
deponent wanted to know why he might 
be transferred to Madras, the Hon’ble 
Chief Justice of India merely said that 
it was the Government policy, but gave 
no clue as to what necessitated -his trans- 
fer from Patna to Madras.” In para 2.(g) 
of ‘the affidavit of the Chief Justice of 
India he has stated: “I deny that when 
Shri K. B. N. Singh wanted to know over 
the telephone on January 5, 1981, I 
stated merely that it was the ‘Govern- 
ment policy’............” In paragraph 8 of 
the rejoinder affidavit dated October 16, 
1981 of Shri K. B. N. Singh, it is stated 
"at one point he also said that it was 
Government policy to effect transfer in 
batches of two or three.” 


1234. It is seen that the two Chief 
Justices — Shri M. N. Ismail and Shri 
K. B. N. Singh were transferred. at the 
first instance. Some other transfers prob- 
ably would have followed but for the 
filing of these petitions. It is already held 
that the policy of having the Chief Jus- 
tice in every High Court from outside the 
State is not unconstitutional and that it 
could be achieved by resorting to Art. 222 
of the Constitution. The. transfer ordered 
pursuant to that.policy. cannot therefore 
be considered as either discriminatory or 


not, being. in the public interest. In. fact] 


such transfers are in the public aeret, 
for. reasons -already stated. 


~ 


1235. It is seen from the aaun arai : 
davit ‘of the: Chief J ustice of India’ that | 


- the transfer’of Shri K. B: N. Singh had: . 


a 
$ 
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öt been recommended by’ him on: the 
basis of any allegation ‘of misbehaviour 
or of incapacity which can form a basis 
for action under Art. 218 read‘ with Arti- 
cle 124 (4) and’(5) of the Constitution. 
The relevant part of that counter-affida- 
yit reads: i er ee ee y 


“Tt is true that he (Shri K. B. N. Singh) 
said that it was possible that some base- 
less complaints may have’ been’ made to 
me and : 
wrong iinpression which those complaints 
may have created. I told him that I do 
not go by baseless complaints, that I did 
not believe that his conduct was blame- 
worthy but that if he wanted to explain 
any matter, which according ‘to him had 
created dissatisfaction about the working 
of the High Court, he was free to do so. 


“ Thereupon Shri K. B. N. Singh told me 


how certain persons connected with the 
High Court were influenced by communal 
considerations and how ‘he, on his own 
part, did not permit communal or any 
other extraneous considerations to influ- 
ence him administratively or judicially. 
I assured him that I did not hold that he 
himself was to blame but that certain 
persons were exploiting their proximity 
to him which had created needless mis- 
understanding and dissatisfaction.” | 


. ` 1236. The foregoing clearly shows that 


the Chief Justice of India had never form- 
ed an opinion that there was any error 
committed by Shri K. B. N. Singh. Hence 
there can be no basis for the apprehen- 
sion in the mind of Shri K. B. N. Singh 
that the transfer was being used as a 
measure of punishment in his case. If 
it had been a selective transfer ordered 
without regard to the public interest ‘it 
would have been unconstitutional. But 
this is not such a_ transfer. The order 
does not attach any stigma’to Shri K. B. 
N. Singh. It is a bona fide one made in 
implementation of a perfectly valid’ po- 
licy which may be implemented in instal- 
ments, l i Git 


1237. It is true that earlier the Chief 
Justice of India had recommended — that 


Shri K. B; N. Singh should be transfer- 


red to the Rajasthan High Court.” That 


‚was a part of the chain of transfers then — 


proposed. It had not taken a fihal shape 


‘since Shri. K..B. N. Singh had not -: yet 
been informed.about it and his views had’ 


. Not yet been, ascertained. -But -when- - it 


was decided to_transfer. Shri -M.--M. Ismail 
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to’ the Kerala. High Court, the Chief Jus- 
tice of India felt that the services of Shri 
K. B. N. Singh being a senior Chief Jus- 
tice were required by the High Court of 
Madras. ‘There is nothing unusual about 
this alteration but on the other. hand 
shows that the Chief Justice of India had 
an.open mind on the question of. transfer 
until he made his final recommendation, 


1238. The next submission made in 
this case is that the procedure followed 
in connection with the impugned order 
of transfer is not fair. Chandrachud, J. 
(as he then was) has dealt with the ques- 
tion of procedure to be followed before 
ordering the transfer of a Judge under 
Art. 222 of the Constitution in Sankal- 
chand Sheth’s case (AIR 1977 SC 2328) 
(supra) at page 456 (of (1978) 1 SCR): (a 
p. 2349 of AIR 1978 SC) thus: 

"Article 222 (1) postulates fair play 
and contains built-in safeguards in the 
interests of reasonableness. In the first 
place, the power to transfer a High Court 


Judge can be exercised in public interest 


only. Secondly, the President is under an 
obligation to consult the Chief Justice of 
India which means and requires that all 
the relevant facts must be placed before 
the Chief Justice. Thirdly, the Chief Jus- 
tice owes a corresponding duty, both to 
the President and to the Judge who is 
proposed to be transferred, that he shall 
consider every relevant fact before he 
tenders his opinion to the President. In 
the discharge of this constitutional obli- 
gation, the Chief Justice would be with- 
in his rights, and indeed it is his duty 
whenever necessary, to elicit and ascer- 
tain further facts either directly from 
the Judge concerned or from other reli- 
able sources. The executive cannot and 
ought not to establish rapport with the 
Judges which is the function and privi- 
lege of the Chief Justice. In substance 
and effect, therefore, the Judge concern- 
ed cannot have reason to. complain of 
arbitrariness or unfair play, if the due 
procedure is followed.” . 

, 1239. It is evident from the above 
passage -that the duty of considering 


-every relevant fact pertaining to a Judge 


is of the Chief Justice of India on the 
question of his transfer under Art. 222 of 
the Constitution. In his .counter-affidavit 
the .Chief.-Justice of India has given the 
particulars of the enquiry he had made 


‘before recommending that Shri K. B. N. 


Singh should -be transferred- to -Madras. 
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He first talked to Shri K. B. N. Singh 
over the telephone on January 5, 1981 
and informed him about the proposal to 
transfer him to Madras. Again on Janu- 
ary 8, 1981 Shri K. B. N. Singh met the 
Chief Justice of India at New Delhi and 
the question of transfer was again dis- 
cussed. The relevant part of the counter- 
arose alas of the Chief Justice of India 
reads: — . i 


“2 (£). It is true, as stated by Shri K. B, 
N. Singh in paragraph 8 of his affidavit, 
that I conveyed to him on the evening of 
January 5, 1981 over the telephone that 
it was proposed to transfer Shri Justice 
M. M. Ismail to Kerala and that he, Shri 
K. B. N. Singh, may have to go to Mad- 
ras. I telephoned Shri K. B. N. Singh on 
January 5, 1981 in order tọ apprise him 
of the likelihood of his transfer to Mad- 
ras and to ask him if he had anything to 
say on the question of his proposed trans- 
fer. 


(g) I deny that when Shri K. B. N. 
Singh wanted to know over the telephone 
on January 5 why he may be transferred 
to Madras, I stated merely that it was 
the "government policy” and gave no 
clue as to what necessitated his transfer 
from Patna to Madras. I conveyed tọ him 
specifically that it was proposed to trans- 
fer Shri Justice M. M. Ismail from Mad- 
ras and it was necessary to appoint an 
experienced and senior Chief Justice in 
his place. 


(h) It is true that Shri K. B. N. Singh 
told me. over the telephone that his 
mother was bed-ridden and was not in 
‘a position to go with him. to Madras. I 
deny that he told me of any other per- 
sonal circumstance by reason of which 
it would be difficult for him to go on 
transfer to Madras, The only difficulty 
which he mentioned then or at any other 
time was that his mother was old and 
bed-ridden and would not therefore be 
able to go to Madras. He told me that 
if his transfer was imsisted upon, he 
would prefer to resign. I requested him 
not to act in haste and to give the matter 
a close thought. I added that I was mak- 
ing a note.of the difficulty mentioned by 
him and that it will have to be taken into 
consideration before a final decision was 
taken. I requested him to come to Delhi 
to discuss the question of his transfer. 


(3) Shri K. B. N. Singh has stated in 
paragraph 9 of his affidavit that he met 
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me in Delhi three or four days later, told 
me of his acute and insurmountable per- 
sonal difficulties in the event of his trans- 
fer to Madras, that he was with me for 
about 10-15 minutes and that I was non= 


committal in the matter of his transfer, ü 


Shri K. B. N. Singh saw me at my resi- 
dence on January 8, 1981 at 7-30 p.m. He 
was with me for quite some time much 
longer than 10 or 15 minutes. I discussed 
with him the question of his mother’s ad- 
vanced age and illness, which was the 
only personal difficulty which he men- 
tioned in the matter of his proposed 
transfer to Madras. I told him that I was 
unable to agree with him since there were 
family 
who could look after his mother and 
that, in any case, his brother Shri S. B. 
N. Singh who was practising in the High 
Court was quite capable of looking after 
the mother, He replied that his mother 
had a special attachment to him and he 
could not leave her to the care of his 
brother or other members of the family. 
It is true that he said that it was possi- 
ble that some baseless complaints _may 
have been made to me and that he would 
like to remove any wrong impression 
which those complaints may have creat~« 
ed. I told him that I do not go by base- 
less complaints, that I did not believe that 
his conduct was blameworthy, but that 
if he wanted to explain any matter, 
which according to him had created dis- 
satisfaction about the working of the 
High Court, he was free to do so. There-~ 
upon Shri K. B. N. Singh told me how 
certain persons connected with the High 
Court were influenced by communal con- 
siderations and how he, on his own part, 
did not permit communal or any other 
extraneous considerations to influence 
him administratively or judicially. I as- 
sured him that I did not hold that he 
himself was to blame but that certain 
persons were exploiting their. proximity 
to him which had created needless misa 
understanding and dissatisfaction. There 
are many more matters which he men- 
tioned on the evening of January 8, 1981 
but they do not directly bear upon the 
matters in issue herein and I will, there- 
fore, not refer to them. 


(4) The statement eontained in para- 


graph 10 of the affidavit of Shri K. B. N, , 


Singh that he had not conveyed to mé@ 
his consent to the proposed transfer is 
true. I however. deny that he was noft 
consulted regarding his transfer to Mad- 
ras, I had discussed the matter with him 
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threadbare on more than two or three 
occasions. I deny that no reason, ground 
ete. necessitating or justifying his trans- 
fer was disclosed to him or discussed with 
him by me. On my part, I conveyed to 
him that his transfer was made in public 
interest, that it was not made by way of 
punishment and that it was also neces- 
sitated by the transfer of Shri Justice 
Ismail from Madras to Kerala.” 


1240. Although Sri K. B. N. Singh has 
not fullly accepted the facts narrated in 


the passage extracted above, there is no 
reason for not accepting in its entirety 
the statement made by the Chief Justice 
of India. The above passage clearly 
shows that the Chief Justice of India 
had acted strictly in accordance with the 
procedure indicated by him in Sankal- 
chand Sheth’s case (AIR 1977 SC 2328) 
(supra). There is, therefore, no ground 
to hold that the case of Shri K. B. N. 
Singh’s transfer was not considered by 
the Chief Justice of India in a fair and 
reasonable way. 


1241. The next submission made on 
behalf of Shri K. B. N. Singh is that all 
aspects of the case were not placed be- 
fore the President by the Chief Justice 
of India. This again is met by the state- 
ment of the Chief Justice of India in his 
counter-affidavit that “there was full 
and effective consultation between me 
and the President of India on the ques- 
tion of Shri K. B. N. Singh’s transfer 
from Patna to Madras as the Chief Jus- 
tice of the Madras High Court. Every 
relevant aspect of that question was dis- 
cussed by me fully with the 
both before and ‘after I proposed the 
transfer”. At the hearing the Court was 
informed that the President had not dis- 
cussed the matter personally with the 
Chief Justice of India. The expression 
“President” should be understood here in 
the constitutional sense, The discussion 
must have taken place with the Minister 
concerned, It is not possible to accept the 
submission that no such ‘discussion could 
have taken place at all after Shri K. B. 
N. Singh met the Chief Justice of India 
on the evening of January 8, 1981 because 
the Prime Minister had taken the deci- 
Sion on January 9, 1981 and there was no 
written record in support of it. From the 
records produced before us it is seen that 
discussion has gone on between the auth- 
orities concerned sometimes over tele- 
phone and sometimes at a meeting. No 
minutes are kept of many such discus- 
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sions. It cannot, therefore, be said that 
either there was no time to discuss or no 
such discussion had taken place at all. 
It has to be borne in mind that the Chief 
Justice of India asked Shri K. B. N. Singh 
to meet him at New Delhi to discuss the 
matter further and accordingly Shri 
K. B. N. Singh met him on January 8, 
1981. If the Chief Justice of India had 
felt that any representation to be made 
by Shri K. B. N. Singh was irrelevant he 
would not have called him for discussion 
at New Delhi. After discussing the mat- 
ter with him he must have discussed the 
matter before the decision was taken on 
January 9, 1981 with the other authority 
concerned, 


1242. In the course of the discussion 
referred to above all matters which had 
come to the knowledge of the Chief Jus- 
tice of India must have been placed be- 
fore the person with whom the discussion 
had taken place, All official acts must be 
deemed to have been done in accordance 
with law. There is, therefore, no merit 
in this contention alse, 


1243. The last submission on the above 
question was that whereas the Chief Jus- 
tice of India had recommended that Shri 
K. B. N. Singh should be transferred as 
a part of selective transfers, the Presi- 
dent had treated them as part of the 
policy of having a Chief Justice in every 
High Court from outside the State which 
had not taken a final shape and there- 
fore there was no consensus on the ob- 
ject to be achieved by the transfer. As 
already observed, the question of policy 
is within the realm of the Government. 
Therefore, even if the Chief Justice of 
India considered that the recommendatior: 
made by him was one of six or seven 
transfers suggested by him, which would 
mean for the time being a partial imple- 
mentation of the policy, it cannot be said 
that the transfer of Shri K. B. N. Singh 
is bad, for all aspects relating to Shri 
K. B. N. Singh were considered by the 
appropriate authority before ordering 
the transfer, The transfer in question is 
not a stray case of transfer, A few other 
transfers were in contemplation at the 
relevant time and they necessitated con- 
sideration of individual cases separately. 
The transfers of Shri M. M. Ismail and 
Shri K. B. N. Singh were ordered. In all 
probability but for these petitions some 
more transfers would have materialised 
by now. We have to note that Art. 222 of 
the Constitution is not confined only to 


`- _ policy transfers 
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involving all Judges. 
Even individual Judges may be’ trans- 
ferred for administrative reasons in the 
public interest. In the’ circumstances ; of 
the case, it is difficult to hold that thé 
transfer was an act of victimisation. One 
other contention raised in this case is that 
the Chief Ministers of Tamil Nadu ` and 
Bihar had not been consulted in accord- 
ance with a memorandum issued by the 
Government. The question whether there 
can be any memorandum supplementing 
the provisions of Article 222 is a matter 
of doubt. But since the Court is inform- 
ed that both the Chief. Ministers had been 
consulted about the transfer of Shri K. B. 
N. Singh, there is no need to probe into 
this point any further, 


1244. The decision to transfer a Judge 
under Article 222 of the Constitution, as 
already stated, is an administrative one. 
It is not alleged that any of the function- 
aries participating in that. decision . had 
any ill will against Shri K. B. N. Singh. 
The existence of.mala fides may have 
been a ground to set aside the impugned 
order of transfer provided it had been al- 
jeged and established. In E. P.. Royappa 
v. State of Tamil Nadu, (1974) 2 SCR 348 
at p. 390: (AIR 1974 SC 555. at p.. 586), 
while rejecting a contention against an 
order of transfer which had been im- 
pugned in that case, Bhagwat, J. -has 
observed thus: 


"Secondly, we. must “not also. overlook - 
establishing mala 


that the burden of . 
fides is very heavy on. the person who 
alleges it. The allegations of mala fides 
are often more easily made than proved, 
and the very seriousness of such allega- 
tions demands proof of a high order or 
credibility.” . 


1245. In this case, no such allegation 
of mala fides is made against any auth- 
ority. ©n the other hand the material 
available in the case clearly establishes 
that due procedure had been. followed 
and- all facts that justify . the transfer 
‘have been affirmatively proved. It is 
shown that the. authorities concerned felt 


satisfied about the need for the transfer, 
Shri K. B. 


In view of the above finding, 
N. Singh cannot derive much assistance 
_ from the observations made in. the Bari- 
um Chemicals -Ltd..-v. Company Law 


_ Board, ‘(1966) Suppl: SCR 311 :. (AIR 1967 , 


. SC. 295), and in Rohtas Industries. ‘Ltd. V. 
, S.D. Agarwal, . (1969).-.3,SCR,108 : 
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.itis imposed. upon him by. statute. - i 
reasoning has been rejected in many.jur- * 


(AIR = 
¥969 S€. 707). On- the. facts andin the. cir- 
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cumstances of the case it is not’ possible 
to hold that the order of transfer of Shri 
K. B. N. Singh as the Chief Justice of the 
Pm Court of Madras is illegal and yo 


PART XII 


. 1246. Now the question is what relief 
can be granted in these cases. In the ear- 
lier part of this judgment there is a 
detailed discussion about the continued 
neglect on the part of the Government in 
not making a proper review from time to 
time of the number of permanent Judges 
necessary for each High Court and the 
irregular exercise of power under Arti- 
cle 224 (1) of the Constitution in appoint- 
ing additional Judges even though it was 
necessary to appoint permanent Judges, 
Even according to the Government. there 
is need to appoint at.least 150 Judges to 
clear off the arrears within two, years, 
Article. 216 of the Constitution, as ob- 
Served earlier, confers power on the Pre- 
sident to appoint adequate number of 
Judges in every High Court. In the Unit- 
ed States of America the conditions in 
which a writ of mandamus may be issu- 
ed to a Governor or the President are set 
out in paragraphs 140, 141 and 153 in Vol. 
52 of the American Jurisprudence 2d, 
under the title ‘Mandamus’ thus: 


"140, Governor. 


The question of how far the governor 
of a State is subject to the ‘.supervisory. 
control of courts through the: writ of 
mandamus is one of gravity and import- 
ance, which the courts regard asextre+ — 
mely delicate, and the solution of which 
they undertake with great: reluctance. In 
Some jurisdictions the courts -refuse to 


. issue the writ .against a governor under 


any. circumstances, whether .the act 
sought to be enforced is regarded as min- 
isterial or otherwise, on the theory that 
interference .with his action constitutes a 
violation of.the doctrine of separation of 
powers, or upon the ground that issu- 
ance: of a.writ is inexpedient because of 
possible. difficulty in enforcing it. Under 
this view, a writ is not issuable. against 
an executive for the .purpose ,of compel- 
ling him to perform a duty, even though | 
. This 


isdictions, which allow, the. maintenance 
of mandamus proceedings ‘against’ a gov- ` 
ernor, under certain circumstances. | All , 
courts agrée that the. Femedy is not t avail- | 


“able to control the. “performance - by a 
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governor of political functions or fine 
tions requiring the exercise of discretion, 
but some will issue the writ to. require 
the performance of ministerial duties, or 
to restrain an act in violation of law. 
Needless to say, mandamus will not issue 
to compel the performance by a gover- 
hor of an act which does not fall within 


his prescribed duties,: or which” has ‘al- 
ready been performed. - 
141.— Political and discretionary: 
functions. 
State governors are invested by law 


with important governmental or political 
powers and duties belonging fo the ex- 
ecutive branch of the government, and 
the due performance thereofis entrusted 
to their official honesty, judgment and 
discretion. As to these purely executive 
ər political functions devolving upon the 
chief executive officer of the State, and 
as to any other duties necessarily im- 
volving the exercise of official judgment 
and discretion, the doctrine is uncontro- 
verted that mandamus will not he to con- 
trol or compel his action. Applying the 
foregoing rule, the courts have denied 
the writ when sought to compel the gov- 
ernor to call an election; count or reject 
votes cast atan election; issue a commis- 
sion or certificate of election to office; 
make an appointment to office; rescind an 
order removing or suspending an officer; 
recommend the passage of a particular 
law; sign or veto bills; institute. a pro- 
ceeding for the. transfer of a federal pri- 
soner to the State court; grant a pardon; 
approve a parole: borrow funds; sign or 
approve a warrant; issue bonds;- subscribe 
to stock as required by statute; appoint 
a commission to appraise property which 
is sought to be condemned; allot or pay 
over money received from the -Federal 
Government; approve a contract; or pet: 
form other like ‘duties. 


If it is the constitutional or statutory 
duty of a governor to exercise his discre- 
tion with respect to a certain matter, he 
may be required by mandamus to do so, 
but, of course, the writ does not -lié’’ to 
direct the manner in which his ‘disere- 

tion shall be exercised | sareret N, ine ióvo 


_ 153. President: of United States, 


. As is also true in the case’: nies a State 
governor, which in most respects -is a 
similar office, mandariius’ does: not lie": to 
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discretion of the -President: of the United 
States, and if the President delegates one 
of. his functions to another officer, an 
order by the latter is an administrative 
order of the President, which cannot be 
vacated by mandamus. - The celebrated 
case of Marbury v. Madison, 5US 137 is 
generally considered as authority for the 


. view that the courts have no jurisdiction 


to issue a writ of mandamus against the 
President to compel him to perform any 
act incidental to his office, whether pure- 
ly ministerial in its character or not, al- 
though the writ may issue against the 
heads of departments of the Federal Gov- 
ernment when the act to be performed 
is purely ministerial, not involving judg- 
ment or discretion. On the other hand, in 

a later case in the Federal Supe 
Court, although the case did not involve 
the President , the Attorney-General of 
the United States in his argument, al- 
though appearing in behalf of the officer 
to whom the writ of mandamus was pray- 
ed, conceded that such a writ might be 
issued against the President of the Unit- 
ed States to compel him to perform a 
merely ministerial AUY i .cvssiacees ý 


1247. Para 28 of. Halsbury’s Laws of 
England, (4th Edn.), Vol. I, page 32 reads: 

“28. Duty and discretion. The reposi- 
tory of a statutory power may be endow- 
ea with a discretion whether to act, and, 
if ‘so, how to aet. A discretionary power 
is typically conferred by words and 
phrases such as “may”, “it shall be law- 
ful’, “if it thinks fit” or “as it thinks 
fit? A‘ statutory discertion is not, how- 
ever, necessarily or, indeed, usually ` ab- 
solute: it may be qualified by express and 


_implied legal duties to comply with sub- 


stantive ‘and procedural requirements be- 
fore a decision is taken whether to act 
and how to act. Moreover, there may be 
a discretion whether to exercise a power, 
but no discretion as to the mode of its 
exércise;. or a duty to act when certain 
conditions are present; but a discretion 
how to act. Discretion: may thus be coup- 
led with duties. On the. other hand, duty 
unaccompanied by any discretion requires 
action in a prescribed manner and form 
prece- 
gent- exist; performance of such a oe 
is a mere pee acts i ‘ 


“4948, E7 is ede that ‘the ere in Arti- 


Cle: 216- of the Constitution are undoubt- 
edly - empowering, 
'. often ‘decided -as: to - have: “become an . 


‘put. it has been so 


á control: the . ‘administrative : OF executive: s: ‘axiom. that in PURB: Statutes words only 
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directory, permissory or enabling may 
have a compulsory force: where the thing 
to be done is for the public benefit or in 
advancement of public justice’. (Vide R v. 
. Tithe Commissioners (1849) 14 QB 459 
at p. 474. Earl Cairns said in Julius v. 
Bishop of Oxford (1880} 5 AC 214 at pp. 
222-223), construing the noe (it) ‘shall 
be lawful’ thus: 


“But there may be something in 
the nature of the thing empowered 
to be done, something in the object 
for which it is to be done, some- 
thing in the conditions under which it is 
to be done, something in the title of per- 
son or persons for whose benefit the 
power is to be exercised, which may 
couple the power with a duty, and make 
it the duty of the person in whom the 
power is reposed to exercise that power 
when called upon to do so.” 


1249. In Padfiéld v. Minister of Agri- 
culture, Fisheries and Food, (1968) 1 All 
ER 694, the House of Lords had to con- 
strue the provisions of the 
Marketing Act, 1958 which provided for 
a committee of investigation to be con- 
stituted, which was to consider and re- 
port on certain kinds of complaint “if the 
Minister in any case so directs’. The 
complaint of.the appellants who were 
members of the south east regional com- 
mittee of the Milk Marketing Board | was 
that the board’s terms and prices for the 
sale of milk to the board did not take 
fully into account the variations between 
the producers and the cost of bringing 
milk to a liquid market. In effect the com- 
plaint was that the price differential 
worked unfairly against the producers in 
the popular south-east region where milk 
was more valuable, the cost of transport 
was less and the price of land was higher. 
There had been many previous requests 
to the board but these had failed to get 
the board in which the south-east pro- 
ducers were in a minority to do anything 
about the matter. The Minister declined 
to refer the matter to the committee. 
Thereafter the appellants applied to the 
Court for an order of mandamus com- 
manding the Minister to refer the com- 
plaint to the Committee for investigation. 
The Divisional Court made an order 
against the Minister. But the Court of 
Appeal by a majority (Diplock and Rus- 
sel L JJ. Lord Denning M. R. dissenting) 
set aside the order of the Divisional 
Court. On further. appeal to the House of 
Lords, the appeal was allowed and the 
case ‘was remitted. The House of Lords 
held that the complaint was a substantial 
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and a genuine complaint, neither frivol- 
ous, repetitive nor vexatious, the reasons 
of the Minister for not referring the mat- 
ter to the Committee of investigation 
namely that the complaint raised wide 
issues, that his reasons were unfettered 
so that in effect it was sufficient that he 
should bona fide have -considered the mat- 
ter, were not good reasons in law, and 
indeed left out of account the merits of 
the complaint and showed that he was 
not exercising his discretion in accord- 
ance with the intention. of Section 19 of 
the: Act of 1958. The matter was remitted 
to the Queen’s Bench Division to require 
the Minister to consider the application 
of the appellants in accordance with law. 
Lord Upjohn in-his concurring judgment 
observed that even if-the words in a sta- 
tute conferred an unfettered discretion 
un the Minister, it ought not to make 
any difference in this-case. He said at 
pages 718-719 thus: 


“My Lords, I believe that the introduc- 
tion of the adjective “unfettered” and its 
reliance thereon as an answer to the ap- 
pellants’ claim is one of the fundamental 
matters confounding the Minister’s atti- 
tude, bona fide though it be. First, the 
adjective nowhere appears in S. 19, it is 
an unauthorised gloss by the Minister. 
Secondly, even if the section did contain 
that adjective, I doubt if it would make 
any difference in law to his powers, save 
to emphasise what he has already, name- 
ly, that acting lawfully he has a power 
of decision which cannot be controlled by 
the courts; it is unfettered. But the use of 
that adjective, even in an Act of Parlia- 
ment, can do nothing to unfetter the con- 
trol which the judiciary have over the 
executive, namely that in exercising their 
powers the latter must act lawfully, and 
that is a matter to be determined by look- 
ing at the Act and its scope and object 
in conferring a discretion on the Minis- 
ter rather than by the use of adjective.” 


1250. The importance of the decision 
in Padfield’s case ((1968) 1 All ER 694) 
(supra) was underscored by Lord Den- 
ning M.R. in Breen v. Amalgamated En- 
gineering Union, (1971) 2 QB 175 at 
p.. 190 thus: 


“The discretion of a statutory body is 
never unfettered. It is a discretion which 
is to be exercised according to law. That 
means at least this: the statutory body 
must be guided by relevant considerations 
and not by irrelevant. If its decision is 
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influenced by extraneous considerations, 
which it ought not to have taken into ac- 


count, then the decision cannot stand. No — 


matter that the statutory body may have 


_ acted in good faith nevertheless the deci- 


sion will be set aside, That is established 
by Padfield v. Minister of Agriculture 
Fisheries and Food (1968) AC 997 which 
is a landmark in modern administrative 
law.” 


1251. Notwithstanding the principle of 
separation of powers found:entrenched in 
the Constitution of the United States of 
America, as can be seen from the last 
part of para 141 of Vol. 52 of the Ameri- 
can Jurisprudence 2d. under the title 
‘Mandamus’ if it is the constitutional or 
statutory duty of a governor or the Pre- 
sident to exercise his discretion with res- 
pect to a certain matter he may be re- 
quired by mandamus to do so but the 
manner in which he has to discharge that 
duty cannot be directed by the courts, 
As observed in the English decisions re- 
ferred to above it is manifest that a sta- 
tutory discretion is not necessarily or in- 
deed usually absolute, it may be quali- 
fied by express and implied legal duties to 


comply with substantive and procedural. 


requirements before a decision is taken, 
‘whether to act and how to act. I am of 
the view that the power conferred on the 
President by Art. 216 of the Constitution 





‘to appoint sufficient number of Judges 


is a power coupled with a duty and is not 
merely a political function. In the instant 
case ordinarily the court would have 
been reluctant to issue any mandamus’ to 
the Government to comply with the duty 
of determination of the strength of 
Judges of High Courts, But having re- 
gard to the undisputed total inadequacy 
of the strength of Judges in many High 
Courts, it appears to be inevitable that 
the Union Government should be direct- 
ed to determine within a reasonable time 
the strength of permanent Judges re- 
quired for the disposal of cases institut- 
ed in them and to take steps to fill up the 
vacancies after making such determina- 
tion. 

1252. At this stage it should be men- 
tioned that Shri P. R, Mridul made a 
statement on behalf of the Minister of 
Law, Union of India in the course of his 
arguments as follows: 


“The Union Government has decided to 
increase the number of posts of perma- 
nent Judges in the various High Courts 
keeping in view the load of work, the 
guidelines prescribed and other relevant 
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considerations, In fact in 1980 itself, on 
the basis of institution, disposal and ar< 
rears of cases and the guidelines pre- 
scribed, the Governments of seven States 
where the problem was more acute, had 
been addressed to consider augmentation 
of the Judge strengths of their High 
Courts. It has been decided that where 
necessary the guidelines prescribed will 
be suitably relaxed by taking into ac- 
count local circumstanees, the trend of 
litigation and any other special or rel- 
event factors that may need consideration. 
The Union Government will take up the 
matter with the various State Govern- 
ments so that after consulting the Chief 
Justices of the High Courts, they expedi- 
tiously send proposals for the conversion 
of a substantial number of posts of Addi- 
tional Judges into those of permanent 
Judges. 


The Union Government has also decid- 
ed that ordinarily further appointments 
of Additional Judges will not be made 
for periods of less than one year.” 


PART XII 


1253. For the reasons given above, I 
am of the view that the Union Govern- 
ment, which has the responsibility of ap- 
pointing sufficient number of Judges in 
every High Court should be directed to 
review the strength of permanent Judges 
in every High Court, to fix the number 
of permanent Judges that should be ap- 
pointed in that High Court on the basis 
of the workload and to fill up the vacan- 
cies by appointing permanent Judges. 
While making these appointments, the 
Union Government should first consider 
the cases of the additional Judges who 
are now in office ior appointment as per- 
manent Judges in those vacancies, A writ 
in the above terms shall be issued to the 
Union Government, All the other reliefs 
prayed for in these petitions are refused, 
There shall be no order as to eosts, 

PART XIV 


1254. In the course of the hearing of 
these cases several other questions of 
great importance touching the adminis- 
tration of Justice such as the conditions 
of service of judicial officers, particularly 
of the members of the subordinate judi- 
ciary, their salaries and allowances, 
housing conditions ete. which needed to 
be looked into very urgently came up 
for discussion. Similarly many facets of 
the conduct of Judges and of lawyers 
were also discussed. During the hearing 
many useful remarks came to be made ~ 
both on the side of the Bar and on the 
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which are fundamental. 
. Constitution whose 


to a Republican 
main characteristic 


ought to be virtue. An observation of- 


David Hume is worthy of note here. He 
said: 


“To balance a large State of 
whether Monarchical or ' Republican, on 
general laws, is a work of so great diffi- 
culty that no human genius however 
comprehensive, is able by the mere dint 
of reason and reflection, to effect it. The 
judgments of many should unite in this 
work; experience must guide their 
labour; time must. bring it to perfection; 
and the feeling of inconvenience must 
correct the mistakes which they inevit- 
ably fail into in their first trials and ex- 
periments.” 


1255. We have come across in -these 
cases many such mistakes; though com- 
mitted honestly without. realising the im- 
‘port or importance of some of the provi- 
sions of the Constitution. Perhaps there 
was no occasion to think about. them ‘so 
far. It is hoped that at least hereafter in 
any step that is taken in the.matter of 


appointment of Judges, the clear aaa 


cations of the’ Constitution are: kept - 
view by all concerned. - 


1256. These cases have made us think 
about ourselves and our learned brothers 


in the superior judiciary of the country. 


We are made to realise that we are all 


mortals with all the human. frailties and 


that only a few know in this world the. 
truth behind the following statement of .. 


Michel De Montaigne: “Were I not to 
follow the straight road for its straight- 
ness, I should follow it for having found 
by experience that in the end it is com- 
monly the happiest and the. most ‘useful 


track”. It is true that che Judges of the. 
High Courts and the Supreme Court hold: 


their tenure not at the pleasure of the 
President but till they attain the pre- 
scribed age of. retirement; 
removal is possible: only after- following 
an elaborate procedure: that their salaries 


- and allowances and -pension are charged. . 

on the consolidated funds of the States or . 
‘of the Union; that no discussion can take 

place’ in the legislatures with respect. to - 
`- their conduct in ‘the discharge of their. 


duties except on a motion for their re- 


.\moval-that they” have; the power: -ta 
: punish a. person’: for contempt ` of court © 
and they are protected: byd: ‘host: of‘other © 
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' Side of .the: Bench. Ali ‘this. ‘€xercisé: was “ 
done’ with a view to emphasising. the imb; ` 
portance of the independence of the’ judi: s 


ciary -and the independence`of the Bar. ‘executive. These; as far as they. go, 


` of the judiciary. But if the 


society 


not really call for great acts of 


that their . 


costs, 
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provisions’ of. law which are intended.. to 
make ‘them -:feel-and to remain indepen- 
dent of any external agency such as the 
are 
necessary for ensuring. the independence 
judiciary 
should be really independent something 
more is necessary and that we have to 


' Seek in the Judge himself and not out- 


side. A Judge should be independent of 
himself. A Judge is a human being who 
is a bundle of passions and prejudices, 
likes‘ and dislikes, affection and ill-will, 
hatred and contempt and fear and reck- 
lessness. In order to be a successful Judge 
these elements should be curbed and kept 
under restraint and that is possible only 
by education, training, continued prac- 
fice and cultivation ‘of a sense of humi- 
lity and dedication to duty. These curbs 
can neither be bought in the market nor 
injected into human system by the writ- 
ten'or unwritten laws. If these things are 


there even if any of the protective mea- 


sures provided by the Constitution and 
the laws go the independence of the judi- 


. Clary will not suffer. But with all these 


measures being there still a. Judge may 
not be independent. It, is the inner 
Strength of Judges alone that can save 
the judiciary. -The life of a Judge does 
self- 
sacrifice; but it does-insist upon - 


following sloka explains the true’ traits 
of men with discretion which all Judges 


- Should possess ; 


_ frag atfatagor afa ay. gag 
wel; anfang wag aT aR | 

WaT AT ALTA AAT aT 
armada: sfaaafea oe a fier: 


(Let men trained in ethics or morality, 
insult or praise; let lakshmi (wealth) ac- 


cumulate or vanish as she likes; let death 


come today: itself or at the end of a yuga 
(millennium), men with discretion will 


-not deflect from the path of rectitude). 


1257. This-is.only an: ideal. It is diff- 
cult to attain it. but every Judge should 
at least endeavour to set his eyes on that 
goal.. , 


6 


` BY THE COURT 
. 1258. In view of the majority decision 


- all. the transferred cases and writ peti- 


tions are. dismissed with no order as to 


` Order accordingly, 





small . 
acts. of self-denial almost every day. The . 
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AIR 1982 SUPREME COURT 673 

(From: 1979 Lab IC 1041 (Delhi)) 

V. D. TULZAPURKAR, BAHARUL. 
ISLAM AND A. VARADARAJAN, JJ. 


Civil Appeal No. 495 cL) of 1979, D/- 
17-12-1981. 


J. D. Jain, Appellant v.- The Manage- 
ment of State Bank of India and another, 
Respondents. 


Constituticn of India, Arts. 226 and 227 
~~ Industrial Disputes Act (1947), S. LIA 
Sch, 2, Items 3 and 6 — Discharge of bank 
employee — Domestic enquiry — Rules 
of evidence — Applicability — Hearsay 
evidence — What amounts to — Interfer- 
ence by High Court with award of Tribu- 
nal. (Evidence Act (1872), S. 60). 


In an application. for a Writ of Certi- 
orari under Art. 226 of the Constitution 
for quashing an award of an Industrial 
Tribunal, the jurisdiction of the High 
Court is limited. It can quash the award, 
inter alia, when the Tribunal has com- 
mitted an error of law apparent on the 
face of the record or when the finding 
of fact of the Tribunal is perverse. 

(Para 7) 


The appellant was working as a cashier 
in a branch of State Bank of India, The 
complainant had a Savings Bank account 
in that branch. When he received his 
pass book from the counter clerk he 
found that on an earlier occasion he had 
withdrawn only Rs. 500 but there was a 
debit entry of Rs. 1500 and he complain- 
ed of the matter to the Ledger Clerk. The 
matter was taken to the supervisor be- 
fore whom also the complaint was re- 
peated. On scrutiny it was di&closed that 
the Complainant had given a letter of 
authority on the occasion to the appel- 
lant for withdrawal of Rs. 500 and the 
appellant had withdrawn Rs. 1500 by in- 
serting the necessary figure. An enquiry 
officer was appointed and his finding was 
that the appellant had fraudulently alter- 
€d the amount in the letter of authority. 
Order discharging him from service was 
passed. The matter was referred to the 
Central Govt. Industrial. Tribunal. The 


Tribunal held that: in the absence of evi- ' 


dence of complainant the ‘evidence re- 
corded was-hearsay and therefore . the 


‘appellant could not be- held guilty. ‘The 


High Court set aside the award of ‘the 
Tribunal -in writ petition: 


LY/LY/G183/81/MVJ.. 
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J. D.J aiti: v. Management, State Bank of India 


S. C. 673 
< Held that the award of the Industrial 


'' Tribunal had been vitiated by miscon- 
_eeption ‘of law and the High Court was 
justified in its jurisdiction in quashing the 
. award. 1979 Lab IC:1041 (Delhi), Affirm- 
‘ed, 


(Paras 12, 14) 


The Tribunal has committed an error 
in holding that the finding of the domes- 
fic enquiry was based on “hearsay” evi- 
dence. The law is well-settled that the 
strict rules of evidence are not applic- 
able in a domestic enquiry. The word 
‘hearsay’ is used in various senses. Some- 
times it means whatever a person is 
heard to say; sometimes it means what- 
ever a person declares on information 
‘given by someone else. For the purpose 
of a departmental enquiry, complaint, 
certainly not frivolous, but substantiated 
by circumstantial evidence, is enough. 
What: the Bank sought to establish in the 
domestic enquiry was that the complain- 
ant had made a verbal complaint with 
regard to the withdrawal of excess money 
by the appellant in presence of the four 
witnesses against his advice. On the com- 
plaint, the evidence of these four wit- 
ne€sses'is direct as the complaint is said 
to have been made by the complainant 
in their presence and hearing; it is there- 
fore, not hearsay. No rule of law en- 
joins that a complaint has to be in writ- 
ing as insisted by the Tribunal. 

(Paras 9, 10, 11) 
Cases Referred: Chronological Paras 
AIR’ 1977 SC 1512: 1977 Lab IC 845: 

(1977) 2 SCJ 140 9 
(1956) 1 WLR 965: 100 SJ 566, Subra- 

maniam v. Public Prosecutor 10 

BAHARUL ISLAM, J.:— This appeal 
by special leave is by the appellant, J. D. 
Jain, who was a workman and whose ser- 
vices have been terminated by the man- 
agement of the State Bank of India 
(hereinafter called the respondent). 

2. The material facts are these: 

The appellant was working as a cashier 
in the Meerut City Branch of the State 
Bank of India. On June 21, 1971, one 
Dishan Prakash Kansal (‘Kansal’ for 
short) who had a Savings Bank Account 
with the said branch of the State Bank 
came to the Bank to receive his Pass 
Book. On receipt of the Pass Book from 
the counter clerk, Kansal. complained to 
Wadhera. who was the lLedger-keeper, 
that on Feb. 8, 1971, he had withdrawn 


. only Rs. 500.00 but a debit entry of 


Rs. 1,500.00 had been shown in the Pass 
Book. ` Wadhera thereupon took Kansal 
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to the Supervisor, R. P. Gupta, ‘pefore 


whom Kansa] repeated his complaint. Ne- 


cessary documents pertaining to the said 
withdrawal were then examined and «it 
was.found that Kansal ‘had given .a ‘letter 
of authority’ (which expression means 
we are told, the withdrawal application. 
form) to the -appellant on Feb. 8, 1971 
authorising him to, withdraw the amount 
from his account. The letter of authority 
showed that it was for withdrawal. of 
Rs. 1,500.00 though there appeared to be 
some interpolation suggesting that the 
figure of Rs. 500.00 had been altered to 
the figure of Rs. 1,500.00. The matter was 
then brought to the notice of M. Ramzan, 
the Agent of the State .Bank, before 
whom also Kansal is said to have repeat- 
ed his complaint. . 
3. Eventually on Sept. 18, 1972 a 
memorandum of charges was served . on 
the appellant by the respondent stating, 
inter alia that in the letter of authority, 
the. appellant altered in his own hand- 
writing with different ink the amount 
of Rs. 500.00 to Rs. 1,500.00 and thus 
received Rs. 1000.00 in excess, passing 
only Rs. 500.00 to the pass book holder, 
and that.se subsequently, on June 24, 
1971, deposited Rs. 250.00 in the account 
of Kansal to liquidate a part of the 
amount misappropriated by him. The ap- 
pellant replied to the charges. He denied 
the allegations. Thereupon, the respon- 
dent appointed one Rajendra Prasad .as 
an: Enquiry -Officer and a formal discip- 
linary enquiry was held against the ap- 
pellant. The Enquiry Officer submitted 
his report to the respondent on Feb. 13, 
1973. The findings of the Enquiry Officer 
were that the appellant had fraudulently 
altered the amount in the letter of auth- 
ority given to him by Kansal, withdrew 
Rs, 1,500.00 from Kansal’s © account. and 
paid Rs. 500.00 only to Kansal and mis- 
appropriated Rs. 1000.00. The disciplin- 
ary authority on receipt ofthe report of 
the Enquiry Officer passed. the following 
order (material portion only):— 


"9 Although the charges against you 
are of a serious nature which would, in 
normal course, warrant your. dismissal 
from the service, of the Bank, yet keep- 
ing in view your past record, I am in- 
clined to-take’ a Jenient view in the mat- 
ter,. Upon consideration of the matter, I 


‘have tentatively come to thé decision that ` 


your. misconduct be condoned and you 
be. merely. discharged of in. _ terms of 
paragraph, 521.(5). (e) of the. Sastry 
‘Award read with paragraph 18.28 of the 
Desai Award and paragraph 1.1 of the 


J..D. Jain v. Management, State Bank of India . 


A. I. R. 


Agreement dated the 3lst March, 1967 
entered into between the Bank and the 
State, Bank of India Staff Federation., Be- 
fore; however I'take a final decision in 


the matter I- would like to give you “a. 


hearing as to why the proposed punish- 
ment should not be imposed upon you. 
To enable you to do so, I enclose copies 
of the proceedings of the enquiry and 
findings of the‘ Enquiry Officer. | g 


3. You may ask for a hearing or if you 
so prefer show cause in writing’ within 
one week of receipt by you thereof. If 
you fail therein, I will conclude that you 
have no cause to show in this behalf.” 
The appellant then submitted a represen- 
tation to Shri V. B. Chadha, the Regional 
Manager of the State Bank of India on 
June 15, 1973. Shri Chadha after perus- 
ing the representation of the appellant 
and hearing him in person, recommended 
that the proposed punishment should not 
be imposed upon the appellant, on- the 
grounds that Kansal had not been 
examined as a witness and that there had 
been no written complaint against the 
appellant.. The respondent however, did 
not accept the recommendation, and, by 


its memorandum of December 7, 1973, dis- 


charged the appellant from service with 
effect from the close of the business .on 
Dec. 22, 1973. 


4. The appellant then having raised 
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an industrial dispute, the Central Gov- ` 


ernment, by its order dated Jan. 17 1975, 
referred the following issue to the 
Central Government Industrial Tribunal 
at Delhi for adjudication: i 


“Is the management of State Bank of 
India justified in discharging from ser- 
vice Shri J. D. Jain, Cashier of Meerut 
Branch, with effect from 22nd December, 
1973? If not to what relief is he entitled?” 
_ 5. Before the Tribunal the appellant 
denied the charges. He, inter alia, plead- 
ed that as Kansal was.not.examined in 
the enquiry, there was no legal evidence 
before the Enquiry Officer for a finding 
that he was. guilty. l : 
-= The Tribunal framed the following two 
issues; — 

“1. Whether a proper and valid 
domestic enquiry was held by the Bank 
and its effect? . l - 


. 2. Is the 'management of State Bank 


of India justified in discharging from ser- © 


vice Shri J. D. Jain,’ Cashier of Meerut 
Branch with effect from 22nd December, 
1973? If not, to what relief is he entitled?” 

Before the Tribunal,.the Management 
examined no witnesses but produced ` cer- 
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tain documents and relied on them. The 
appellant also did not aa any evi- 
dence., 

On a perusal of the evidence E 
ad the Enquiry Officer; the. Tribunal held 
‘that on the evidence before it,. the appel- 


lant could not be held guilty as, accord- 
Ling to it,.in: the absence of the evidence 


of Kansal, the. evidence . recorded was 
hearsay, with the result that it directed 
reinstatement of the appellant with full 
back wages from 22nd December, 1978. 
The respondent moved’ the High Court 
under Arts. 226 and 227 of the Constitu- 
tion of India for quashing the award of 
the Tribunal. The High Court held . that 
the charges against the appellant had 
been established and quashed the award 
of the Tribunal. It is against this judg- 
ment of the High Court that the present 
eppeel by. special leave is directed, 


6. Mr. R. K. Garg, learned éoancel 

appearing for the appellant makes: three 
Submissions before usi— - 
_ (1) That. the Tribunal exercised its 
powers under S. 1A of the Industrial 
Disputes Act and the High Court,- exer- 
cising powers under Arts. 226/227 of the 
Constitution had no jurisdiction to inter- 
fere with the award. of the Tribunal; 


(2) The Tribunal in the perspective of 
the broad contours of the case rightly 
refused to rely on .the evidence which 
was hearsay, Kansal. not having been 
- examined; . i 

(3) Assuming the evidence could be 
relied on, the High Court committed error 
_ in not considering the receipt executed by 
Kansal showing payment of Rs. 1,000.00 
to Kansal and its judgment is vitiated. 


7. In an..application.for a Writ of 
| Certiorari under Art. 226 of the Consti- 
tution for quashing an award of an In- 
dustrial Tribunal, the jurisdiction of- the 
High Court is limited. It can quash . the 
award, inter alia, when the Tribunal, has 
committed an’ error of law apparent. on 
the face of the record or when the finding 
of facts of the Tribunal.is perverse, In 
the case before us, according to‘ the Tri- 
bunal as Kansal was-not examined, | the 
evidence before it was hearsay and “as 
such on the basis thereof the. 
could not be legally found guilty. 


8. Before the Enquiry Officer, the -re- 
spondent examined the following wit- 
nesses:— 

Gupta (Witness 2), s Vadhera, the 
_Ledger-keeper. (Witness 2), Mahesh. Chan- 
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appellant 
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der:who was in charge. of Savings Bank 
Account on 8-2-1971 (Witness 3), M. Ram- 


= zàn, Agent of the Bank (Witness: 4): Sar- 
kar E 5) and aie 


(Witness 


mae ! 


6). 


l Bhardwaj ‘was ‘a leadér'of the emplo- 
yees’ union of the respondent. He did not 
support the case of the respondent. The 
other witnesses supported the ‘case of ‘the 
respondent. Witnesses Nos. 1, 2, 4 and 5 
depose that a verbal complaint was 
made by-Kansal in their presence to the 
effect that he had authorised the , appel- 
lant to withdraw Rs, 500.00 which sum 
was paid to him, but the entries showed 
that Kansal had withdrawn Rs. I 500.00. 
Witnesses Vadhera, Ramzan and Sarkar 
also deposed ‘that the appellant had con- 
fessed before them that he had-made the 
alterations in the figure and in words of 
the sum, The Tribunal after having made 
detailed references to the evidence of the 
above witnesses in fact found... ‘All that 
this evidence thus, proves is that a com- 
plaint was made by Shri Kansal and that 
the workman confessed that he had alter- 
ed the debit authority”, (emphasis added). 
Curiously, however it held, “This evi- 
dence, by no means proved that the work- 
man altered the debit authority to de- 
fraud or that he actually defrauded or 
that he misappropriated ‘the amount of 
Rs. 1,000.00 after paying Rs. 500-00 only 
to Mr. Kansal from the amount of Ru- 
pees. 1,500.00 withdrawn from. the bank 
by him as it was not direct evidence but 
was in the nature of hearsay evidence 
since it was learnt through the medium 
of a third person and that person was 
not. available.” It further held, "There 
can be no hesitation, therefore, that the 
Enquiry Officer relied on hearsay evi- 
dence in arriving at his findings and it 
vitiated the enquiry.” It went on ‘All this 
could be enough for raising a suspicion 
only. In.order to be called ‘proved’ it 
needed evidence which was not there.” 
it further observed, “But ‘the question 
was whether it was done without the 
consent. or knowledge of Mr. Kansal. 
There was no evidence on the record to 
prove it. The only person who could 


Speak about it was Mr. Kansal. He did not 


appear before the inquiry officer, there- 
fore, there was no direct’ evidence that 
the change that was admittedly made by 
the workman in the. debit authority was 
without- Mr. Kansal’s consent or know- 
ledge or that it was designed: to de- 
fraud.” .(emphasis” added). = 
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~ The positive findings of the Tribunal 
are: 

(i) Kansal made the complaint as alleg- 
' ed by the management, 


(ii) The appellant confessed that he had 


made the alterations charged with, as 
alleged by the management, 
(iii) By implication it has also found 


that Rs. 1,000.00 in excess of the original 
amount of Rs. 500.00 was received by the 
appellant as a result of the alterations. 
But it has held that as Kansal was not 
examined fraud and misappropriation on 
the part of the appellant cannot be held 
to be proved, as the evidence was ‘hear- 
say’. 4 


9. The learned Tribunal, it appears, 
was oblivious of the fact that it was 
examining the evidence in a domestic 
“ enquiry, and not the evidence in a cri- 

minal prosecution entailing conviction 
and sentence. 


In a case like the one before us, three 
kinds of proceedings against the delin- 
quent` are possible: . 


(i) departmental proceedings 


or al- 
tion, l 


(ii) criminal. prosecution ` for forgery 


and misappropriation, 
(üi) civil proceedings for recovery of 
the amount alleged to be misappro- 
priated. 


The respondent kerei adopted course 


(i) and instituted the domestic enquiry in 


which the principle applied by the Tri- 
bunal is not applicable; in such an. en- 
quiry guilt need not be established be- 
yond reasonable doubt; proof of miscon- 
duct may be sufficient. 


The learned Tribunal has committed 


another error in. holding that the finding . 


of the domestic enquiry .was based on 
“hearsay” evidence. The law is well- 
settled that the strict rules of evidence 
are not applicable in a domestic enquiry. 


This Court in the case of State of Har- 
yana v. Rattan Singh reported in AIR 
1977 SC 1512 held (at p. 1513):— 


“It is well-settled that in a domestic 


enquiry the strict and sophisticated rules 
of evidence under the Indian Evidence 
Act may not apply. All materials which 
are logically probative for a prudent 
mind are permissible. There is no allergy 


© -.to hearsay evidence. provided it has ream. 


sonable nexus: and credibility. 


J. D. Jain v. Management,: State Bank, of India: 


A. LR. 


10. The next question. is, is the evi- 
dence in the domestic. enquiry really 
hearsay, as held by the Taa ; 


The- word ‘hearsay’ is “used in various 
senses, Sometimes it means whatever a 
person is heard to say; sometimes it 
means whatever a person declares on in- 
formation given by someone else. (See 
Stephen on Law of Evidence). 


The Privy Council in the case ‘of Subra- 
maniam v. Public Prosecutor, (1956) 1 
WLR 965 observed: “Evidence of a state- 
ment made to a witness who is not him- 
self called as a witness may or may not 
be hearsay. It is hearsay, and imadmissi- 
ble when the object of the evidence ‘is to 
establish the truth of what is contained 
in the statement. It is not hearsay and is 
admissible when it is proposed to estab- 
lish by the evidence, not the truth of the 
Statement but the fact that it was made. 
The fact that it was made quite apart 
from its truth, is frequently relevant in 
considering the mental state and conduct 
thereafter of the witness or some other 
persons in whose presence nee. state- 
ments are made. * 

li. the alleged 


In the instant ` case, 


misconduct of the appellant was that he. 


forged documents, withdrew Rs, 1,500.00 
~~ Rs, 1,000.00 in excess of the amount 
he was authorised to do and misappro- 
priated the excess amount of Rs. 1,000,00. 
With regard to the fact whether the ap- 
pellant manipulated the documents with- 
drew excess amount and misappropriated 
it, there is, of course, no direct evidence 
of any eye-witness except the appellant’s 
‘confession’ referred to above. The evi- 
dence on which reliance has been taken 
by the respondent is the confession and 
circumstantial evidence, namely, the au- 
thority letter coritaining the ` admitted 
interpolations: by the appellant in his own 
handwriting in different ink, and the 
addition of the digit “1” before 500. The 
evidence of Kansal would have been pri- 
mary and material, if the fact in issue 


were whether Kansal authorised the ap- — 


pellant to make the alterations in the 
authority letter. But Kansal’s complaint 
was to the contrary. For the purpose of 
a departmental enquiry complaint, cer- 
tainly not frivolous, but substantiated by 
circumstantial evidence, is enough. What 
the respondent sought to establish. in the 


domestic enquiry was that Kansal` had 


made a verbal complaint with regard to 
the withdrawal of excess money by... the 


r 
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appellant in presence of the four, wit- — 


nesses, namely, Wadhera; Gupta, Ramzan 
and Sarkar, aforesaid against his advice. 
On the complaint of Kansal, the evi- 
„idence. of these four witnesses is direct as 
|the complaint is said to have been made 
by Kansal in their presence and hearing; 
it is, therefore, not hearsay. As the re- 
spondent has succeeded in proving that 
a complaint was made by Kansal on the 
evidence of the above-named four wit- 
nesses, the respondent has succeeded, No 
rule of law enjoins that a complaint has 
to be in writing as insisted by the Tri- 
bunal. 


12. The learned Tribunal has commit- 
. ted yet another grievous error, in failing 
to appreciate the confessions made by the 
appellant “in the presence of witnesses 
and to the higher officer -who appeared as 
À witness” (as found by . itself) namely, 
Wadhera, Ramzan, Gupta and Sarkar, 
aforesaid. The confessions of the appel- 
lant before the said witnesses were to 
the effect that he had altered the amount 
in figure and words in his own hand. - 


The award of the Tribunal, therefore, 
has been vitiated by misconception of 
the law involved in the case. 


13. The last submission of Mr. Garg 
that the judgment of the High Court had 
been vitiated as it had not taken into 
consideration the receipt executed, by, 
Kansal showing payment by the appel- 
lant of Rs. 1,000.00 to the former is des- 
tructive of the appellant’s defence. In 
our opinion, this payment, on the con- 
trary, proves the respondent’s case and 
destroys the appellant’s defence which 
was that he had withdrawn Rs. 1,500.00 
as advised by Kansal and paid the full 
amount to Kansal. 


14. In our opinion the High Court was 
fully (justified) in its jurisdiction in 
quashing the award of the Tribunal. This 
appeal has no merit and is dismissed. We 
however, leave the parties to bear their 
own costs, . 

Appeal dismissed. 


R. V. Murthy v. State of -Karnataka 
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AIR 1982 SUPREME COURT 677 
l (From; Karnataka) 
S. MURTAZA FAZAL ALI AND 
A. P. SEN, JJ. 
Criminal Appeal No. 575 of -1981 in 


S.L.P. (Crl.) No. 2158 of 1980, D/- 24-7- 
1981. - 


Dr. R. V. Murthy, Appellant v. State 
of Karnataka, Respondent. 


Criminal P. C. (2 of 1974), Ss. 378, 482 
—- Appeal against acquittal — High Court 
while granting leave to appeal before 
itself also ordering issue of notice to 
accused to show cause why he should 
not be sent up for trial — Order issuing 
such notice,. held, without jurisdiction. 


Decision of Karnataka High Court, 
Partly Reversed. 
Where in an appeal against acquittal 


the High Court while granting leave to 
appeal to the State before itself also 
ordered issue of notice to the accused to 
show cause why he should not be sent 
up for trial even before hearing the ap- 
peal on merits, and before coming to a 
clear finding that offence has been made 
out against the accused, the order issuing 
notice to the accused was without juris- 
diction. The order passed by the High 
Court at the initial stage amounted to a 
serious abuse of the process of the Court 
Inasmuch as it compelled the accused to 
rebut a charge never made or an allega- 
tion never proved against him. Such a 


‘cause of action at this stage resulted in 


gross and substantial injustice to the 
accused and amounted to a gross misuse 
of power of the High Court under Sec~ 
tion 482, Cr. P. C. Decision of Karnataka 
High Court, Partly Reversed. (Para 2) 


JUDGMENT:— Special leave to appeal 
granted, - 


2 We have heard counsel for the par- 
ties. This appeal by special leave is di- 
rected against an order passed by the 
Karnataka High Court which while grant- 
ing leave to appeal to the State against 
the. order of acquittal passed by the trial 
Court in favour of accused T to.5 and 9, 
also passed an order issuing notice to 
accused Nos. 6 to 8, one of whom is the 
appellant in this appeal. The High Court 
directed the appellant to show cause why 
he should not be sent up for trial. Mr. 
Nettar, appearing for the State, frankly 
conceded. that he was not in a position to 


support -the order -passed against the ap- 
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pellant. The High Court had‘ no jurisdic- 
tion at this stage. to pass any order 
against the appellant without hearing the 


appeal and coming to a clear finding that 


an offence has been made ‘out against the 
appellant. If the High Court comes to 
such a finding after examining the mate- 
` |rials then it may have exercised discre- 
tion under S. 482, Cr. P. C. in directing 
the trial of the appellant. In the instant 
case, however, the High Court had no 
jurisdiction to issue notice to the appel- 
lant even before hearing the appeal on 
merits. The order passed by the High 
Court at the initial stage amounts to a 
serious abuse of the process of the Court 
inasmuch as it compels the appellant to 
rebut a charge never made or an allega- 


tion never proved against him. Such 4° 


ieause of action at this stage results in 
gross and substantial injustice.to the ap- 
pellant and amounts to a gross misuse of 


power of the High Court under S. 482, 


Cr. P. C. For these reasons, therefore, we 
allow the appeal,.set aside that portion 
of ‘the order of the High Court by which 
while granting leave to appeal to the 
State notice has been issued to the appel- 
lant -to show cause. why he should not 
be.sent. for trial: > 





- AIR 1982 SUPREME COURT 678 
l (From: Allahabad) 
S. MURTAZA FAZAL ALI AND ` 
) R. B, MISRA, JJ. 


Civil Appeal. ‘No. 1127 vot 1981, 
27- 3-1981. -: 


Jitendra Pratap Singh ¢ and others, ap 
pellants v. 10th Additional: District J ‘udge, 
Allahabad and others, Respondents, 


Constitution of India, Art. 136 — Ap- 
peal under — Declaratory decree under 
S.-229 (b) of U. P. Act 1 of 1951 held col- 
lusive by. lower Courts —:Decree passed 
in 1966 i.e. much before amendment of 
Ceiling Act in. 1972 — Appellant shown as 
co-tenure holder. in mutation register — 
He was also found in possession of share 
allotted to him under declaratory decree, 
in spot inspection by Lekhapal — ‘Neither 
Prescribed Authority nor District Judge 
considered all these circumstances — 
Case remitted back to Prescribed Auth- 
ority to record findings as to cultivating 
possession of appellant ay as to collu- 
Siveness ‘of decree, Decision of Allahabad 
‘High Court, Reversed. (U. P. Zamindari 


KY/LY/F404/81/VNP 


Bis 


Jitendra Pratap Singh v. 10th Addl. Dist.. Judgé, Allahabad 


Appeal allowed, ° 


tory decree, Néither the District ” 


A.L R: 


eee ‘and:Land Reforms. Act .(1 of 
1951), S, 229 (b)); (U. P. Imposition of- 
Ceiling on Lend Songs Act (1 of 1961), 
S. 5). i (Para -2) 


: JUDGMENT:— The only point ‘pressed x 
in this appeal by special leave -is' that 
the courts below came to the conclusion ` 
that the declaratory decree was held to 
be collusive without there | being any 
material to prove thé same. The High 
Court was greatly’ influenced by the fact: 
that-in'‘the remarks ‘cdlumn possession of. 
appellant Jitendra Pratap Singh was not 
Shown, In our opinion, the Prescribed 
Authority ought to have gone into this 
question in detail in view of there being 
a declaratory decree under Sec. ‘229 ~(b) 
of the U. P.’Zamindari Abolition and 
Land Reforms Act as to whether or ‘not 
the decree was a collusive’ one. Normally, 


a decree- passed by a competent court is 


presumed to be a valid decree unless it“ 
is shown ‘to be collusive. In the instant 
case, however, there are two important 


considerations which seem to have been 


overlooked by the courts below: - (1) that 
the decree was passed long before: the 
amendment of 1972 in the Ceiling Act, 
and (2) that the declaratory decree was 
also passed’ on July 14, 1966 and in the 
mutation register Jitendra Pratap Singh 
under the decree was shown as a co- 
tenure holder with the main‘: tenure 
holder. Another important circumstance 
which is ignored by ‘the Prescribed Auth- 
ority was that the Lekhapal who had made 
a spot inspection clearly found that Jiten- 
dra Pratap Singh was in possession of the 
share allotted to him: under the declara- 
‘Judge 
rior the Prescribed Authority ‘appear - to 


have’ considered the effect of > this im- 
portant. circumstance, aa 
2, In these circumstances therefore 


we remit the case to the’ Prescribed Auth-| . 
ority and direct that he should, after 
hearing the parties and after taking ‘such 
evidence ‘as is offered by them, come to 
a clear ‘finding whether or not the decla- 
ratory decree was, collusive or meant 
merely to evade the provisions of the 
Ceiling Act and whether Jitendra Pratap 
Singh was in cultivating possession þe- 
fore the amendment of- 1972. After giv- 
ing his findings on these points, the Pre- 
scribed Authority shall submit a report 
to this Court within a month from today, ° 
The parties are directed to appear be- 
fore the Prescribed Authority on April 9, 
1981, failing which the Prescribed Au- 
thority will report the matter to this 
Court for necessary action. If the parties 


_Authority will.give only a week’s 


val 
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appear on April 9, 1981; the Prescribed 
time 
to the parties to produce evidence and 
send his report containing his opinion 
within the time indicated above. 

3. After the report is received 'by 
this Court, the matter would be put up 
before us for final. orders. In case the 
appellant Jitendra Pratap: Singh, his 
lawyer or agent does not appear before 
the Prescribed Authority on the date fix- 
ed, namely, April 9, 1981, this appeal 
shall stand dismissed without further re- 
ference to this Court. 

Order accordingly. 


AIR 1982 SUPREME COURT 679 | 
(From: Andhra Pradesh)* 


V. BALAKRISHNA ERADI AND. 
R. B. MISRA, JJ. 


Civil Appeal No. 854 of 1971, D/- 18-12- 
1981 ; 


E. Mahboob Saheb, Appellant v. 
N. Sabbarayan Chowdhary and others, 
Respondents. 


Civil P. C. (5 of 1968), Ss. 100 and 101 
— Concurrent finding of fact — Finding 
as to effecting of partition between par- 
ties and allotment of particular property 
to one of them on a detailed considera- 
tion of legal evidence available on the 
record — It is not open to the High Court 
to reappreciate evidence and substitute 
its own conclusions in place of those 
entered by the lower courts. Second Ap- 
peals Nos. 719 and 826 of 1967 (Andh 
Pra), : Reversed. (Para 13) 


BALAKRISHNA ERADI, J.:-— This 
appeal by special leave is directed against 
a judgment of the High Court of Andhrà 
Pradesh in two connected Second Appeals 
— Second Appeals Nos. 719 and 826 of 
1967. Those Second Appeals arose out of 
a suit filed by the appellant herein for 
setting aside the summary’ order passed 
in E A. No. 90 of 1958 in E. P. 7 of 1956 
in O. S. No..26 of 1952 on the file of the 
Sub-Court, Anantapur, and for recovery 
of possession of plaint ‘C’ Schedule pro- 
perty or, in the alternative, for partition 
and recovery of one-half of the property 
described in the plaint ‘B’ Schedule. The 
plaint ‘C’ Schedule plot is a southern 
portion of the property described in the 
‘B’ Schedule. © 


2 The plaint ‘B’ Schedule ‘property 
consisting . of. 1 acre and 90 cents of land 


S: A.’ noe ‘719 and 826 of: 1967 onan 
t Pray. ` 


LY/LY/G184/81/SNV puk 





court auction, the first defendant 
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together :with two houses situated there- 
in belonged to one Allabaksh. He was ad- 
judged an insolvent and the Official Re- 
ceiver sold a half right in the said: pro- 
perty to one Moola Narayanaswamy 
under Exh. A-3 dated December 6, 1939. 
The remaining half interest in the pro- 
perty belonging to Allabaksh was also 
subsequently brought to sale by the Off- 
cial Receiver and one J. Narasimhulu be- 
came the purchaser. Exh. A-27 dated 
January 5, 1945 is the sale certificate 
issued in his favour, The resultant posi- 
tion was that the ‘B’ Schedule property 
came to be owned in undivided half 
shares by Moola Narayanaswamy and J. 
Narasimhulu. Subsequently, Narasimhulu 
transferred his interest in the property 
in favour of the plaintiff. for a considera- 
tion of Rs. 4,000 under Exh. A-1 dated 
May 10, 1948. The plaintiff is the daugh- 
ter of Moola Narayanaswamy. 

_ & One Nagappa (first defendant) ob- 
tained a simple money decree against 
Moola Narayanaswamy in O. S. 26/62 on 
the file of the Subordinate Judge’s Court 
Anantapur, and in execution thereof, he 
attached and brought to sale m Court 
auction the two houses described in the 
plaint ‘B’ Schedule property. In the said 
pur- 
chased the plaint ‘B’ Schelule property 
for Rs. 2,050 and in enforcement of the 
sale certificate, he obtained delivery of 
possession of the two houses. Since the 
judgment-debtor, Narayanaswamy, was 
entitled. to only a half interest in the 
property, the plaintiff filed E. A. No. 90/ 
58 in the Executing Court under O. 21, 
R. 100, C.P.C., asserting her independent 
right to the southern half of the pro- 
perty and praying for redelivery of the 
said portion in her favour. That petition 
was dismissed by the Sub-Court, Ananta- 
pur, by order dated March 11, 1960, and 
hence; the plaintiff brought the suit out 
of which this appeal has arisen for setting 
aside the said summary order and for 
recovery of possession of the southern 
portion of the property which is describ- 
ed in the plaint ‘C’ Schedule. 

4. During the pendency of the suit, 
the first defendant sold the northern half 
of the, property in favour of the 7th de- 
fendant as per Exh. B-14 dated March 
21, 1961. Later, the first defendant trans- 
ferred the southern half of the property 
to the 8th defendant under the sale deed 
(Exh. B-15) dated June 19, 1961. 

5. Reference has been made to the 
fact that the two sales effected. by the 
Official . Receiver in favour of Narayana- 


Sabbarayan 
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swamy and Narasimhulu were in’ respect 
of unspecified half shares ‘in the plaint 
‘B’ Schedule property. The basis on which 
the plaintiff rested her claim for recovery 
of possession of the southern half of the 
property was that a partition had been 
effected between herself and the heirs of 
Narayanaswamy in 1952 and the ‘C’ Sche- 
dule property had been allotted to her 
Share at the said partition. Defendants 2 
to 6, who are the legal heirs of deceased 
Narayanaswamy, did not contest the 
suit, However, the first defendant, who 
was the main contesting defendant in the 
trial Court, denied that any such parti- 
tion had taken place. He put forward the 
case that in effecting the purchase of the 
balance undivided half interest in the 
property, when it was brought to sale by 
the Official Receiver on November 28, 
1944, Narasimhulu was acting as a be- 
namidar for Moola Narayanaswamy and 
that the ownership in respect of the said 


half interest also became vested in Nara- 


yanaswamy himself. It was further con- 
tended .that the transfer by Narasimhulu 
in favour of the plaintiff was also a be- 


nami transaction for the benefit of Nara-. 


yanaswamy and hence, the entire pro- 
perty had been validly purchased by him 
at the court sale held in execution of the 
money decree obtained by him against 
Narayanaswamy in O. S. 26 of 1952 of 
the Subordinate Court, Anantapur. 


6. The two main issues that arose for 
determination by the trial court (court 
of the Munsif Magistrate, Tadpatri) were 
(a) whether the transactions of purchase 
of the half share in the plaint ‘B’ Sche- 
dule property by Narasimhulu at the 
court auction sale and the subsequent 
transfer of the same by Narasimhulu to 
the plaintiff were benami for the benefit 
of Narayanaswamy and (b) whether 
there was a subsequent partition of the 
property at which the plaintiff was allot- 
ted the southern half (plaint ‘C’ Schedule 
property). On a consideration of the evi- 
dence adduced in the case, the trial court 
found that there was no foundation 
whatever for the plea of benami put for- 
ward by the first defendant, that the 
plaintiff was the owner of a half share 
in the plaint ‘B’ Schedule property and 
that her interest could in no way be af- 
fected by the court sale held in execu- 
tion of the money decree obtained by 
the first. defendant against: Narayana- 
' swamy.’ The learned Munsif further ode 
that. the plaintiff had not- succeeded -- 
establishing her case’ that- there had aes 
a partition of the property -by metes‘ and 
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bounds, at which the southern:-half of 
the property, namely, the plaint ‘C’ Sche- 
dule plot had been allotted to her share. 
In view of the aforesaid findings, the trial 
court set aside the summary order pass- 
edin E. A. 90/58 in E. P. 7/56 in O. S. 26/ 
32 of the Subordinate Court, Anantapur, 
and passed a preliminary decree for 
partition of the plaint ‘B’ Schedule pro- 
perty by metes and bounds into two 
equal ‘shares and for allotment and deli- 


very of one such share to the plaintiff. 


Te The first defendant carried the mat- 
ter in appeal before the District Court, 
Anantapur (A, S. 173/66) reiterating his 
contention that the purchase of the half 
interest in the plaint ‘B’ Schedule pro- 
perty by Narasimhulu and the subsequent 
sale by him to the plaintiff were benami 


transactions. The plaintiff filed a memo- 
questioning - 


randum of cross-objections 
the correctness of the finding entered 
against by the Munsif that the plea of 
partition put forward by her had not 
been proved and praying that in place of 
decree for partition granted to her by 
the Munsif, she may be allowed to re- 
cover possession of the plaint ‘C’ Sche- 
dule property after upholding her pra- 
yer regarding the partition. 


8. After a detailed consideration of 
the oral and documentary evidence adduc- 
ed in the case, the learned Additional 
District Judge, who heard the appeal, 
upheld the finding of the trial court that 
the first defendant had totally failed to 
establish the case put forward by him 
that the auction-purchase effected by 
Narasimhulu and the subsequent trans- 
fer of the property by Narasimhuly to 


‘the plaintiff were both benami transac- 


tions intended for the benefit of Moola 
Narayanaswamy. It was further held by 
the learned Additional District Judge 
that subsequent to the purchase of the 
half interest in the ‘B’ Schedule property 
by the plaintiff there had been a partition 
between her and the other heirs of Nara- 
yanaswamy in 1952, as pleaded by the 
plaintiff, and the plaint ‘C’ Schedule 
property had been allotted to the plain- 
tiffs share at that partition. In the light 
of the aforesaid findings, the appeal filed 
by the first defendant was dismissed by 
the learned Additional District Judge, 
the - cross-objections filed by the plaintiff 


‘were allowed -and in modification of the 


decree of the trial court, the plaintiff was 
granted a decree for recovery of posses- 


‘sion of the-plaint- ‘C’. Schedule: property. 


A.LR. - 
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. 9. Against. the aforesaid judgment -of 
the Addl. District Judge, Anantapur, the 
first defendant and the 8th defendant. fil- 
ed two separate Second Appeals before 
the High Court of Andhra Pradesh, The 
two questions raised in those. appeals 
were (a)- -whether the purchase of the 
property -by the plaintiff was benami for 
Narayanaswamy and (b) whether a. parti- 
tion of the plaint ‘B’ Schedule property 
had taken place as between the plaintiff 
and the heirs of Narayanaswamy, at 
which the plaintiff got the southern half 
thereof. 


10. A learned single Judge. of the 
High Court disposed of the two Second 
Appeals by a common judgment, wherein 
he has discussed at great length the oral 
and documentary evidence and entered 
findings of his own on the two questions 


: aforementioned. The learned Judge found 


that there was no force in the contention 
put forward by the first defendant that 
the half interest in plaint ‘B’ Schedule 
property was purchased at the court auc- 
tion sale by Narasimhulu benami for 
Narayanaswamy. He also rejected the 
further plea put forward by the first de- 


, fendant that the subsequent transfer of 


er 


the property by Narasimhulu to the 
plaintiff was also a benami transaction. 
In consequence, the Second Appeal filed 
by the first defendant was dismissed, 


11. On the second question aforesaid, 
the learned Judge differed from the find- 
ing of the Additional District Judge and 
held that the plaintiff had failed to 
establish that a partition of the property 
had been effected as between herself and 
the legal heirs .of Narayanaswamy. at 
which the ‘C’ Schedule property had 
been allotted to her share. The learned 
Judge then proceeded to hold that the 
fact that the first defendant sold to the 
Tth defendant a specified portion in the 
north did not necessarily create any right 
in: the 7th defendant to the particular 
property and hence this was a case where 
a partition of the property. should be 
effected between the plaintiff 'on the one 
hand and the defendants 7th and 8th on 


. the other, In view of the said findings, 


~~ 


fendant was allowed by 


the Second Appeal filed by the 8th de- 
the learned 
Judge and the suit was remanded to the 
trial. court for. effecting a: partition of the 
plaint ‘B’ Schedule property. between the 
plaintiff, the 7th: defendant .and the 8th 
defendant. It is against the said: decision 
of the High Court that -the ‘7th:-defendant 
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has filed this appeal after obtaining spe- 
cial leave from this Court. 

- 12. Two main contentions were ad- 
wane by the learned counsel on’ behalf 
of the appellant. Firstly, it was urged 
that- the High Court has acted illegally 
and in clear violation of the: limitations 
imposed by Section 100, C.P.C. in inter- 
fering with the finding entered by the 
Additional District Judge on the question 
as to whether or not there had been a 


partition between certain parties which 
is a pure question of fact. The second 
contention advanced on behalf of the 


appellant is that the High Court has 
committed a grievous error in omitting 
to notice that the 7th.defendant had not 
been even impleaded as a party in the 
Second Appeal (S. A. 826/67) filed by the 
8th defendant, and that while showing 
the plaintiff as the sole respondent in 
that Second Appeal a categorical state- 
ment had been made in the memorandum 
of Second Appeal that “the other parties 
in the courts below are not necessary 
parties to this appeal.” It was, therefore, 
contended by the appellant that the High 
Court has acted wholly illegally in re- 
cording a finding adverse to the 7th de- 
fendant and directing a partition of the 
entire ‘B’ Schedule property in spite of 
the fact that the northern plot had been 
sold to the 7th defendant by deceased 
Narayanaswamy. 


13. After hearing counsel appearing 
on. both sides, we have unhesitatingly 
come to the conclusion that both the 
aforesaid contentions advanced on behalf 
of the appellant have to be upheid. The 
finding entered by the Additional District 
Judge that a partition had taken place 
between the plaintiff and the other legal 
heirs.of Narayanaswamy in 1952, and as 
a result thereof the southern portion of 
the ‘B’ Schedule property (plaint ‘C’ 
Schedule property) had been allotted to 
the plaintiff’s share was based on a de-| 
tailed consideration of the legal evidence: 
available on the record. It was not open: 
to the High Court to reappreciate the 
Said evidence and substitute its own con- 
clusions in place of those entered by the 
lower courts, while exercising the juris- 
diction conferred by..S. 100, C.P.C, The 
learned counsel appearing on both sides 
have taken us through the relevant por- 
tions of the evidence having a bearing 
on the plea of partition, and we are 
Satisfied that the finding entered by the 
Additional District Judge cannot be said 


.to.be unreasonable or perverse. No ques- 


tion. of. law: whatever was agitated before] 
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the High Court,. In ` the - circumstances, 
there was no justification’ at all. for the 
High Court to, interfere with the finding 
of fact entered by the Additional District 
Judge that there had been- a partition 
between the plaintiff and the legal. heirs 
of Narayanaswamy in 1952 at. which the 





plaint 'C’ Schedule property had been ' 


allotted to the share of the plaintiff. 


14; In this view, it is unnecessary for 
us to go into the merits of ‘the second 
contention’ advanced on penal of the 
appellant. 


15. In the light of the. ‘foregoing dis- 
cussion, we allow this appeal, set aside 
the decision of the High Court and re- 
store the judgment and decree of the 
Additional District Judge, permitting the 
plaintiff to recover possession of the 
plaint 'C’ Schedule property. We make 
it clear that we are expressing no opinion 
on the question relating to the rights 
inter se’ as between the. defendants . 7th 
and 8th in respect of the remaining por- 
tion of plaint ‘B’ Schedule property, and 


the said matter is left open. The parties 


will bear the respective costs in this 
appeal. 


Appeal allowed, - 


AIR’ 1982 SUPREME COURT 682 
A. D. KOSHAL, A. P. SEN ‘AND - 
V. BALAKRISHNA ERADI, JJ. 


Writ Petn. (Criminal) No. 7444 of 1981, 
D/- 9-12-1981. 


Harnek Singh, Petitioner v. State “of 
Punjab and others, Respondents. 


: Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 (1) — Prosecution for 
effences under Ss. 307, 411.and 414, LP.C. 
already pending against detenu — Detenu 
on bail and attending Court regularly — 
Detention on same grounds after more 
than’ one year and a half — Illegal. (Penal 
Cede (1866), Ss. 307, 411 and 414). 


A ease covering offences under Ss. 307, 
Au and 414, I:P.C. ‘was registered’ against 
: a person on 27th Feb., 1980.‘ For those 
offences he was: ordered on 4-11-1980 to 
‘pe detained under S. 3 (1). and was put 
‘behind bars on’ 10th July; 1981. Those 
“acts were also the subject-miatter of a pro- 
‘secution launched against the ` detenu. 
; During those proceedings the detenu was 
‘on bail ‘and’ was appearing | in Court on 
“every hearing till; he was put behind bars, 


‘LY/L¥/G71/8SMA ~ 


Harnek Singh v: State of Punjab . 


A. I. R. 


No reason was put forward for the de- 
tenu not being taken in custody in pur- 
suance of the order of detention 
from: Jan, .2,.1981 till July 10, 1981 al- 
though he appeared in Court on all. the 


‘dates of hearing fixed during that: period. 


Held, in these circumstances’ the deten- 
tion took the character of punitive rather 
than preventive action and was, therefore, 
vitiated. Offences which were said to have 
been committed by the detenu as far back 
as on 27th Feb., 1980 could hardly form 
a ground for his detention on a date as 
late as 10th July, 1981, the gap between 
the two being well-nigh a year and a half. 
The charge was so stale in relation to 


the detention as not to have .any real 
connection with it. (Para `1) 
Mr. Harjinder Singh, Advocate, for 


Petitioner; M/s. O. P. Sharma and M. S. 
Dhillon and R. N. Poddar, Advocates, for 
Respondents. 


` right 


KOSHAL, J.:— In this petition under ' 


Art. 32 of the Constitution of India seek- 
ing the issuance of a writ of habeas cor- 
pus, the prayer made by the petitioner is 
that his brother, Narinder Singh, who 
has been detained in pursuance of an 
order dated 4th Nov., 1980 passed under 
sub-sec, (1) of S. 3 of the Conservation 
of Foreign Exchange and Prevention of 
Smuggling Activities ‘Act, 1974 be re- 
leased from custody. The main ground 
urged in support of the petition is that 
there is no nexus between the unlawful 
activities attributed to the detenu and 
his incarceration. That ground we do not 
find .to be without substance. A. case 
covering offences under Ss. 307, 411 and 
414 of the LP.C., amongst others, was 
registered against the detenu at Police 
Station Lopoke in Amritsar district on 
27th Feb., 1980 and those offences 
the only acts which form the basis: of 
the impugned order. Those acts are. also 
the subject-matter of a prosecution 
launched against the detenu, proceedings 
in relation to which have been going on 


' in the Court of an Amritsar Magistrate. 


During those proceedings the detenu was 
on bail and was appearing in court on 
every hearing right from Jan. 2; 1981 
till he was put behind the bars on 10th 
July, 1981 in pursuance of the impugned 
order. We are clearly of the opinion that 
offences which are said to: have been 
committed by the detenu as far back as 
on 27th. Feb., 1980.: could hardly’ form a 
ground for his detention on a date as 
late us 10th July, 1981, the gap between 
the two being well-nigh a year..and : 


are ` 


y% 


čt Act (52 of 1974), 
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half. No explanation at all has been: fur- 
nished on behalf of the State as .to why 
action under the Act was not taken at 
the earliest possible after . the . alleged 
-}|commission of the offences. which are 
the foundation of the grounds for deten- 
tion. In our. opinion, the charge is so stale 


in relation to the detention. ‘as. not to ` 


have any. real connection with. it. It is 
further. noteworthy that no reason is put 
forward for the detenu not being taken 
in custody in pursuance of the impugned 
order (for which the detaining, authority 
was moved in the first instance by the 
Senior Superintendent of Police, Amrit- 
sar) right from Jan.. 2, 1981 till July .10, 
1981 although he appeared. in Court on 
all the dates of hearing fixed by the 
Magistrate during that period, In. ‘these 
circumstances the detention takes the 
character of punitive _rather than pre- 


A iyentive action and is therefore vitiated. 
Accordingly we strike down the impugn- , 


ed order and direct that the detenu . be 
released from custody forthwith. 


a ' praes SeCOROIIS 


AIR 1982 ‘SUPREME COURT 683 
(From:, Gujarat)* — | 
A. P. SEN AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. ‘93° of 1981, _ D/- 
23-10- 1981. 
© State of Gujarat, Appellant v., Ismail 


Juma and others, Respondents, 


(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
S. 3 (1) — Detention 
under — Satisfaction of detaining auth- 
ority is: subjective — High Court quash- 
ing the order of detention on ground :that 
detaining authority had not applied his 
mind to the facts of case — Documentary 
evidence not justifying finding of High 
Court — Finding based on a presumption 
which’. was unjustified — Order, held, 
was liable to be set aside, AIR 1981 SC 
2095, Foll., Spl. Cri. Appln. No. 185 of 
1979, D/- 16-1-1980 (Guj), Reversed. 
(Constitution of India, Art. 226)... 

(Paras 2, 4) 


(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
10 —~ Deten- 
tion under S, 3 (1) — Order quashed by 


Spl. Criminal Appin. No. 185 ‘of! 1979 


D/- 16-1-1980 (Guj.). . 
-LY/LY/P98/81/LGC cou Coo opa n 


State of Gujarat v. 


S.C. 683 


High Court: — Appeal — Maximum period 
of detention mentioned in S. 10 expired 
=- Supreme Court quashing order of High 
Court — Effect. sPonsutauer of India, 
Art. 136). | 


Once thé order quashing the order of 
detention of the detenu is set aside by 
the Supreme ‘Court, the order of the High 
Court rendering ` the order of detention 
non est itself becomes non est and the 
order of detention gets ‘life. Therefore it 
cannot be said that once the maximum 
period .prescribed by law was over, the 
order of detention was non est and there 
was no order by which the detenu could 
be put under fresh detention, AIR 1981 
SC 2005, Foll. (Para 5) 


- (C) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 ..of 1974), S. 3 (1) — Detention 
under Competent authority — State 
Government, . 


Where the order of' detention has been 
taken in the name of the Governor of 
Gujarat and validly authenticated by the 


Ismail Juma’ 


mrenea 
$ 


Deputy Sécretary concerned, the order 
tantamounts to an order by the State 
Government of ‘Gujarat. It, therefore, 


cannot be said that the order of deten- 


tion was not passed by the competent 
authority. (Para 6) 
Cases - Referred: . Chronological . Paras 


AIR 1981 SC 2005: 1981 Cri LJ 1686. 4, 5 


Mr. J. L. Nain, Sr. Advocate, Mr. R. N. 
Poddar, Advocate with him for n Appel- 
lant; Mr. O. P. Rana, Sr. Advocate, Ami- 
cus ‘Curiae, for Respondents, 


BAHARUL ISLAM, J:— This appeal 
by special leave is by the State. of, Guja- 
rat and is directed against the judgment 
and order of the Gujarat High Court 
quashing the order of detention passed 
by the appellant against respondent, 
Ismail. Juma. The respondent was detain- 
ed by the appellant in exercise of powers 
conferred on it by sub-section (1) of Sec- 
tion 3 of the Conservation of Foreign Ex- 
change and Prevention of Smuggling 
Activities Act, 1974. (hereinafter called 
‘the Act’). The grounds of detention inter 
alia were that the respondent, Hasan 
Malabari and ‘Abdul Latif Fakirmohmed 
were the members -of the crew of a vessel 
that’ was engaged in smuggling of wrist 
watches and some other contraband arti- 
cles. worth -Rs. 33,70,819.00. The respon- 
dent moved the High Court of Gujarat. 
A Division Bench of the High Court by 
its impugned order dated Jan.: 16, 1980 
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quashed the order of detention. The High 
Court found : l SESI 

enaa the order of- detention . made 
against him (detenu) clearly shows that 
the detaining authority had not applied 
his mind to the facts of the casé............ 

The impugned order nowhere states 
‘that the detaining authority on having 
received a proposal from the customs 
authorities, had applied his mind to all 
materials on record and had reached 
‘satisfaction that the facts of the case 
warranted the detention of the petitioner. 
In absence of anything to show that the 
detaining authority was satisfied with the 
material on record so as to enable him to 
detain the petitioner, the impugned order 
cannot be sustained. It suffers 
fatal infirmity.” 


2. The impugned order of the High 
Court is liable to be set aside as factual- 
ly the above observations are incorrect. 
Presumably the attention of the High 
Court was drawn only to the order of the 
appellant made under S. 5 of the Act by 
which the , Government directed the 
detenu to be detained in Ahmedabad Cen- 
tral Prison. This order was dated Aug. 1, 
1979 (Annexure ‘B’). There was another 
order of the same date passed under sub- 
sec. (1) of S. 3 of the Act which in fact 
was the order of detention which ran as 
follows:— 

“Whereas the Government. of Gujarat 
is satisfied with respect to the person 


known as Shri Ismail Jumma - Tangan 
alias Bando residung at Balapar, Beyt 
(Okha), Distt. Jamnagar. that, with a 
view to preventing him from smuggling 
goods, it is necessary so to do; 

Now, therefore, in exercise of the 
powers conferred by sub-section (1) of 
Section 3 of the Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act, 1974, the Government of 
Gujarat hereby directs that the said Shri 
Ismail Jumma Tangan alias Bando be de- 
tained. 


By order and in the name of the. Gov- 
ernor of Gujarat. l 
Sd/- P. M. Shah 

Deputy: Secretary to 

the Government 

(Annexure ‘A’y’ 
3. Both these orders were taken in 
the name of the Governor of Gujarat 
and were authenticated by Shri P. M, 
Shah, Deputy Secretary to Government 
of Gujarat, Home Department (Special). 


‘These two orders were accompanied by. 
‘detention, which _. have... 


the. grounds of. 


State of Gujarat v. Ismail Juma . 


from a 


ALR, 


been filed before us as Annexure 'C’. 
Annexure ‘C’ is also dated Aug. 1, 1979, 
and was taken in. the name of the Gov- 
ernor of Gujarat, and authenticated by 
the same Deputy Secretary to the. Gov- 
ernment of Gujarat, Shri Shah. 


4. A perusal of these three documents; 


do not justify the finding of the High 
Court that the detaining authority had 
not applied its mind to'the materials be- 
fore it and that it had not “reached satis- 
faction that the facts of the case war- 
ranted the detention of the petitioner.” 
The finding of the High Court has been 
based on a presumption which is unjusti- 
fied. This Court in Criminal Appeal No. 
92 of 1981: (reported in AIR 1981 SC 2005) 
in the case of State of Gujarat v. Adam 
Kasam Bhaya held (at p. 2007): 
“The High Court in its writ jurisdic- 
tion under Art. 226 of the Constitution 
is to see whether the order of detention 


: has been passed on the materials before 


it. If it is found that the order has been 
based by the detaining authority on 
materials -on record, then the court can- 
not go further and examine whether the 
material was adequate or not which is 
the function of an appellate authority or 
Court. It can examine the material on 
record only for the purpose of seeing 
whether the order of detention has been 
based on.no material. The satisfaction 
mentioned in S. 3 of the Act is the satis- 
faction of the detaining authority and not 
of the Court.” The reason is that E 
satisfaction of the CETAN authority is 
subjective. 


Additionally it appears from the affida- 
vit filed by the Deputy Secretary (refer- 
red to in greater detail herein below) 
that the entire record was carefully con- 
sidered by the Home Minister concerned 
before the order of detention was passed. 


5. Mr. Rana appearing as Amicus 
Curiae for the respondent raised a preli- 
minary objection before us. The same 
preliminary objection was raised in Cri- 
minal Appeal No. 92 of 1981: (reported 
in AIR 1981 SC 2005)—State of Gujarat 
v. Adam Kasam Bhaya (supra), namely, 
that in view of the fact that the maxi- 





mum period of detention mentioned in. 


S. 10 of the Act had expired, the appeal 


had become infructuous. The objection is. 


covered by our aforesaid judgment. 


The additional argument advanced by 
Mr. Rana in this behalf was that “once 


the’ maximum period prescribed by law}: 
was over, the order of detention was| 
non est and there. was no order: by which} 


li G 
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the detenu could be put under fresh de- . 


tention. The answer is, once the order 
quashing the order of: detention of the 
detenu. is set aside by this Court, the 


‘lorder of the High Court rendering the 


order of detention non est itself becomes 
non est and the order of detention gets 
life, We do not find any valid reason to 
differ from our earlier judgment (supra) 
on this point.. 


6. The only other submission made by 
Mr. Rana in this appeal was that the 
order of detention was not passed by a 
competent authority mentioned in the 
Act. This point is new and does not ap- 
pear to have been urged before the High 
Court. Even so we heard Mr. Rana on the 
point and proceed to give our decision. 
The relevant authorities that can pass 


. order of detention are mentioned in sub- 


sec, (1) of S. 3 of the Act. The authorities 
are the Central Government or the State 
Government or any officer of the Central 
Government, not below the rank of a 
Joint Secretary to that Government, 
specially empowered for the purposes of 
this section by that Government, or any 
officer of a State Government, not below 
the rank of a Secretary to that Govern- 
ment, specially empowered for the pur- 
poses of this section by that Government. 
The argument was that’ the order ‘was 
signed by the ‘Deputy ‘Secretary (Shri 
P. M. Shah) and he was not one of the 
authorities mentioned in sub-sec. (1) - of 
S. 3 of the Act. This appeal came up for 
hearing on an earlier occasion but after 
being heard in part was adjourned to 
enable the counsel of the ‘appellant to 
satisfy the Court as to who actually pass- 
ed the order of detention.. In pursuance 
of that order of this Court, an affidavit 
has been filed by Shri P. M. Shah afore- 
said. It has been stated in the affidavit 
that the entire record was placed before 
the Home Minister who “after careful 
consideration of the entire record has 
passed the impugned order of detention” 
and that he (Mr. Shah) “only .authenti- 
cated the impugned order of detention in 
accordance with sub-cl. (2) of Art. 166 
of the Constitution of India.” As- the 
order has been taken in the name of the 









ticated by the Deputy Secretary concern- 
ed, the order tantamounts to an order by 


the State . Government of Gujarat. It, 
therefore, cannot be said that the. order 


Jof detention was not passed. by the come. 
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Governor of Gujarat and validly authen- 
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7. .In the result, this appeal succeeds 
and is allowed. The impugned order of 
the High Court is set aside. 


Appeal allowed. 





AIR 1982 SUPREME COURT 685 
(From: Allahabad) | 

Y. V. CHANDRACHUD, C. J. AND 
E. S. VENKATARAMIAH, J. 


Criminal Appeal No. 551 of 1981, 
24-7-1981. 


Jayendra and another, Appellants v. 
State of Uttar Pradesh, Respondent. 


U. P. Children Act (1 of 1952), Ss. 2, 27 
-~- Accused sentenced to imprisonment 
for offence committed during his child- 
hood — Accused 23 years old when his 
appeal was heard by Supreme Court — 
Heid, accused should be released forth- 
with as he neither could be imprisoned 
in view of S, 2 nox could be sent to ap- 
proved school, being more than 18 years. 
Decision of Allahabad High Court, 
Reversed. (Paras 3, 4) 


JUDGMENT:— Heard counsel. Special 
leave to appeal is granted to Appellant 1 
Jayendra. 


2. We had called for a report from 
the Doctor in charge of the jail hospital 
as regards the age of appellant No. 1, 
Jayendra. The report of the Chief Medical 
Officer, Bareilly, Dr, P. D. P. Mathur, 
dated Feb. 17,1981 shows that by general 
appearance, physical examination and 
radiological findings, the appellant Jayen- 
dra was about 23 years of age on the 
date of the report. That would mean that 
on June 17, 1974 which is the date of the 
offence, the appellant was about 16 years 
and 4 months old. The estimate given by 
the Chief Medical Officer, Bareilly is a 
rough estimate by approximation but we 
have on the record the statement of the 
appellant himself which is uncontradicted 
that he was above 15 years of age on 
the date of the offence. 


3. Section 2 (4) of the Uttar Pradesh 
Children Act, 1951 (U. P. Act No. 1 of 
1952) defines a child to mean a person 
under the age of 16 years, Taking into 
account the various circumstances on the 
record of the case we are of the opinion 
that the appellant Jayendra was a child 
within the meaning of this provision on 
the date.of the offence. S. 27 of the afore- 
said Act says ‘that notwithstanding any- 
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thing to the contrary in any law, no court 
Shall sentence a child to . imprisonment 
for life or to any term of‘ imprisonment. 
S. 2 provides, in so far as it is material, 
that if a child is found to‘ have commit- 
ted an offence punishable with imprison- 
ment, the court may order him to be sent 
to an approved school for such period of 
stay as will not exceed the attainment by 
the child of the age of 18 years. In the 
normal course, we would have’ directed 
that the appellant Jayendra should he 
sent to an approved. school but in view of 
the fact that he is now pets. 23 veers 
of age, we cannot do. so. 


4, For these reasons, though the - con~ 
viction .of the appellant. Jayendra has to 
be upheld, we quash the sentence impos- 
ed upon him and direct that. he shall be 
released forthwith. In so far as the other 
appellant is concerned, his „special leave 
ne has already been.. dismissed, 


Order "accordingly. 


AIR 1932 SUPREME COURT 686 
. (From: AIR 1972 All 273) 
S. -MURTAZA FAZAL ALI AND © 
- A, P. SEN, JJ. 


C. M. P. No. 17574 of 1981 
Appeal 1802/1971), D/- 7-9-1981. 


Krishna Singh, Petitioner `v, 
Ahir and. others, Respondents. 

Civil P. C. (5 of 1908), O. 21, R. 29 — 
Court which has passed decree alone has 
power to stay its execution — Suit for 
recovery of possession of. property be- 
longing to Math decreed by Munsif — 
Decree finally affirmed by Supreme 
Court — Order of Civil Judge allowing 


(in Civil 


Mathura 


defendant’s application for stay of execu- 


tion, held, was nullity and violative of 
Art. 141. (Constitution of India, Art. 141). 


. Where a suit for recovery of possession 
of property belonging to Math was de- 


creed by Munsif and the same was final-. 


ly affirmed by Supreme Court holding 
that the plaintiff was in de. facto manage- 
ment of property though his title ‘as 
Mahant was left open and further hold- 
ing that the defendant in tne suit was 
‘a trespasser; 


: Held, that the plaintiff as de facto 
‘manager could recover property for bene- 
‘fit of Math from trespasser and there- 
‘fore an order of Civil Judge allowing de- 
‘fendant’s application for stay of execu- 
tion filed under O. 21, R.: 2 was E 


LY/LY/E809/81/GDR os i 


Krishna Singh v. Mathura Ahir _.. 


A. ER. 


to defendant: to show..cause as “to -why 
he should not be punished: for contempt: 


of court. Civil Judge also directed to send. 
' @xplanation. as to: : why he.. did not pro-: 


ceed to deliver possession to plaintiff as; 
also circumstances under which he: pass-: 
ed wrong’ order under. O. 21,:R. 29. 

' (Paras 18, 20, 24, 25) 
Cases Referred: Chronological ‘Paras 


AIR 1973 SC 528: (1973) 1 SCR 1022 17 
AIR. 1935 PC 44: 62 Ind App 47: 39 Cal 


WN 433 : 6 
AIR 1933 PC 75: 60 Ind App 124: 37. Cal 
. WN541 § 


ORDER: In order to dispose of ‘the 
CMP in question, it may be necessary to 
give a brief re’sume’ of the facts pending 
to this petition. 


2. The dispute relates .to the. property 
in question which is house No. C-27/33 
situate in Mohalla . Jagatganj, Varanasi 
and has now been found by all the courts, 
including this Court, to belong to Gar- 
waghat Math being - constituted an 
endowment to the. Math itself by its 
owner, Guru Atma Vivekanand, In fact, 
Guru Atma Vivekanand was the father 
of Sri Krishna Singh and iñ the suit 
which was filed, Sri Krishna, Singh ad- 
mitted the fact that his father had ` ` þe- 
come a Sanyasi. Sri Krishna Singh ‘theré- 
fore knew very-well that-his father hav- 
ing taken Sanyas, he died a civil death 
and the question of inheriting his — pro- 
perty or laying any semblance of any 
title over it did not arise and yet he chose 
to resist the suit filed by the plaintiff. 
It appears that in view of the fact that 
Sri Krishna Singh refused to-deliver pos- 
session to the Math, Mathura Ahir (later 
known as Harswanand and. who was duly 
installed as Mahant according to` the 
tenets of Sant Mat) brought a suit for 
recovery of possession of the house in 
question from the possession of Sri 
Krishna Singh who was a trespasser and 
was asserting rights adverse to the Math 
This suit for declaration of title and re- 
covery of, possession was decreed by the 
trial court of learned Munsif, Varanasi. 
The defence taken by Sri Krishna Singh 
was rejected. In appeal, the Civil J udge 
modified the decree of the Munsiff.. but 
on further appeal to the High Court, ‘the 
decree of the Munsiff was restored as a 
result.of which the plaintiffs suit for 
possession was decreed. l 


3. Sri Krishna Singh then filed an ap- 
peal by special leave to -this Court ` and 


_and violative of Art. 141, Notice issued ` 


Mt 


fe s 


that appeal, which was numbered-..as — 


\ 


Om 
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C.:A. 1802/1971 was decided by us: on 
Dec. 21,'1979: (reported in AIR 1980 SC 
707) and we affirmed the findings of the 
High Court and clearly helid that. the 


. property in question belonged .to the 


Math and that Sri Krishna Singh was a 
rank trespasser. In. fact, this Court 're- 
ferred to the evidence of Sri Krishna 
Singh himself where he admitted that 
his..father had become a Sadhu and had 
taken Sanyas. Thus, on his: own showing 
Sri Krishna Singh’s father .had become a 
Sadhu and in the eye of law he died a 
civil: death and therefore Sri Krishna 
Singh could not put forward any title to 
this property. In this connection, this 
Court while rejecting the finding of: the 
Civil Judge observed as follows: . 

“The learned Civil Judge in his judg- 
ment observes: ‘The fact of Harsewanand 
being a Sanyasi remains undoubted’...... 
The underlying fallacy lies in his over- 
looking that the question had to be de- 
termined not according to the orthodox 
view, but according to the usage or cus- 
tom of the particular sect or fraternity... 
We must accordingly hold that the 
plaintiff was the validly initiated Chela 
of Swami Atma. Vivekanand and upon 
his demise was duly installed as the 
Mahant of Garwaghat Math according to 
the tenets of his’ ‘Sant Mat’ Sampra- 
daya.” 

4, Secondly, this Court while agreeing 
with the learned Munsiff upheld the plain- 
tiffs claim and clearly held that Sri 
Krishna Singh and others were rank 
trespassers. The observations in this re- 
gard may be extracted thus: 

“The defendants have been held to be 
rank trespassers, The decree under ap- 
peal crystallizes the rights of the parties. 
The cause of action did not die with the 
plaintiff. In the circumstances, the re- 
spondent No. 1, Harshankaranand, who 
now claims to be the Mahant, has the 
right to contest the appeal as represent- 
ing the Math, béing the de facto Mahant, 
for preservation of its properties,” (Em= 
phasis supplied). 

5. While the appeal. was pending the 
plaintiff died and this Court rejected the 
argument of Sri Krishna Singh that the 
suit itself had abated and held that when 
the suit for possession is brought by a Ma- 


@eenee 


i x hant of Asthal and the defendant is ad- 


judged to be a trespasser, no question of 
abatement can ever arise. The decree- 
holder Harshankaranand was alleged to 
have been duly installed as Mahant: :of 
Garwaghat Math. This. was, however, 
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challenged by Sri Krishna Singh and 
others, but. this Court clearly held that 
Harshankaranand was undoubtedly in 
management and control of the property 
and. being a de facto manager had the 
undoubted right to recover possession of 
property belonging to the Math, In this 
connection, this Court observed thus: 
“The High Court agreeing with the 
learned Munsiff has upheld the plaintiff's 
Claim. It was held that the house in suit 
Was acquired by Swami Atma Viveka- 
nand from out of the offerings (Bhent) 
made by his disciples and, therefore, was 
not his secular property, but was an ac- 
cretion to the Garwaghat Math............ 
The cause of action did not die with the 


plaintiff. In the circumstances, the re- 
spondent No. 1, Harshankaranand, ‘who 
now claims to be the Mahant, has the 


right to contest the appeal as represent- 
ing the math, being the de facto mahant, 


for preservation of its properties......... 
In the instant case, the appellant himself 
has, of course, without prejudice.to his 
right to challenge the right of the origi- 
nal plaintiff, Harsewanand, to bring the 
Suit, substituted respondent No. 1, Har- 
Shankaranand, as his heir and legal re- 
presentative,......... In his reply, the re- 
spondent No. 1, Harshankaranand, alleges 
that after the demise of Mahant Harsewa- 
nand he was duly installed as the Mahant 
of Garwaghat Math by the ‘Sant Mat’ 
fraternity. He further asserts that he was 
in possession and enjoyment of the math 
and its properties, The fact that he is in 


management and control of the ‘math © 


properties is not in dispute.” (Emphasis 
supplied). i 


6. Thus, the combined effect of the 
admitted findings of the final decision of 
this Court was as follows: 

(1) That the property in question be- 

longed to the Garwaghat Math. 
..(2) That Sri Krishna Singh and others 
were rank trespassers and were directed 
to be evicted from the property in ques- 
tion. 


(3) That even though the title of Har- 
shankaranand was left open, he had un- 
doubtedly the right to.intermeddie with 
the estate and evict the trespassers so as 
to protect the Math properties. Vide Sec- 
tion 2 (11), C.P.C., which defines the term 
“legal representative”? as also the deci- 
sion of the Privy Council in (1933) 60 
Ind App 124: (AIR 1933 PC 75) and (1935) 
62 Ind :App 47: (AIR 1935 PC 44). 
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7. It is, therefore, manifest that as a 
logical conclusion of these ‘findings, the 
executing Court had no option but to 
deliver possession of the property to Har- 
Shankaranand by evicting Sri Krishna 
Singh and others. The question of: the 
title of Harshankaranand could only . be 
raised by persons interested in the frat- 
ernity of the Math or the members of 
the Sant Mat Sampraday. 


8. Not content with his acrimonious 
defeat right up to the highest Court of 
the land Sri Krishna Singh in order to 


. nullify the decision of the High Court ` 


and this Court, filed a civil suit in which 
he raised almost the same pleas which 
he had taken in defence of the previous 
suit, The suit was encouraged by the ob- 
servations made by us that the title ~ of 
Harshankaranand was left open.. Sri 
‘Krishna Singh further contended that as 
Harshankaranand was not a duly instal- 
led Mahant, he had no right to evict him 
and others —- a plea which had been 
clearly negatived by this Court. 


9. Counsel for Sri Krishna Singh dab 
mitted before us that unless Harshankara- 
nand had established his title, he was not 
entitled to evict Sri Krishna Singh or 
for that matter any trespasser. This argu- 
ment has to be stated only to be rejected. 


10. There is no doubt that this Court 
had decreed the plaintiff's suit for re- 
covery of possession of property from 
trespassers, Execution of the decree, 
therefore, could be accomplished, in fact, 
only if the trespassers were evicted and 
property handed over either to the real 
owner or to the person who was in de 
facto management of the property. This 
Court has in clear terms held that Har- 
shankaranand was undoubtedly in de facto 
management of the property and_ this 
fact was not disputed. In these circum- 
stances, therefore, Harshankaranand was 
undoubtedly competent to execute the 
decree and take possession from the tres- 


passers, Rame Sri Krishna Singh and 
others. 4 
© I1. Thereafter, it appears that Sri 


Krishna Singh fled a suit before the 
Civil Judge, Varanasi mainly for a decla- 
ration that Harshankaranand had no title 
-to the property and had no right to rer- 
cover possession from the plaintiff. In the 
body of the plaint, however, Sri Krishna 
Singh had repeated the self-same. allega- 
tions which he had made in plaint of the 
previous suit which was the subject-mat- 
ter of the appeal arising from the suit 
decided’ by this Court. Perhaps, Sri 
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Krishna Singh may have Bennoued this 
fact by way of narrating the history. of 


‘the case because in the: main relief he 


had only prayed for a declaration that 
Harshankaranand was not a duly instal- 
led:Mahant of the Math. 


12. We should have expected that 


after decree for possession was passed by 


this Court on Dec. 21, 1979 affirming the 
judgment of the High Court, the execut- 
ing Court would at once deliver posses- 
sion of the property to Harshankaranand. 

13. As this was not done and the 
matter was delayed on one pretext or the 
other at the instance of Sri Krishna Singh, 
an application was filed in this Court for 
taking proceedings for contempt against 
Sri Krishna Singn. 

14. In that petition, we issu- 
ed notice to Sri Krishna Singh 
to show cause why he should not be. com- 
mitted for contempt and when the mat- 
ter came up for final hearing before us, 
the Rule was discharged because certain 
concessions were made by Dr. Chitale 
and we felt that a clear direction to the 
executing court for delivering possession 
of the property in dispute to the plaintiff 
through police help would meet the ends 
of justice. We further clearly mentioned 
in our order that the act of Sri Krishna 
Singh in bringing the suit in the form 
in which it was brought was to be strong- 
ly deprecated and Dr. Chitale, then ap- 
pearing on behalf of Sri Krishna Singh, 
gave an undertaking to this Court that 
the suit would be only confined to the 
title of Harshankaranand and all other 
questions adjudicated upon in the judg- 
ment of this Court relating to the title 


of the original plaintiff would not be re- ` 


agitated and would be taken as barred 
by res judicata. In view of these circum- 
stances, we decided not to proceed 
against Sri Krishna Singh and discharg- 
ed the rule for contempt. We further 
gave directions that all the averments in 
the plaint seeking to re-open final “deter- 
mination of the questions by this Court 
would have to be deleted. We do not 
know whether even this direction has 
been carried out by the plaintiff so far. 
This order was passed by us on Aug. 10, 


1981. In case this direction has not been 


carried out, the trial Court would see to 


-it that the portions: referred to in: the 


plaint relating to final determination of 
questions by this Court are deleted. - 
' 15. Itappears ‘that before. our order 


dated Aug. 10, 1981 was passed, Sri Krishna 


Singh in the suit filed by him before the — 


Additional Civil. Judge,. Varanasi filed 


1982 . 


an application under.O. XXI, R. 99 pray- 
ing that, as the title of Harshankaranand 
‘was in dispute, the execution of the de- 
cree may be stayed. We regret to men- 
. tion that this fact was concealed from 


us when we discharged the notice for 
contempt although this application was 
decided by the Civil Judge as far back 


as 31-1-1980 and was fully known to Sri 
Krishna Singh. Perhaps, if our attention 
had been drawn to this fact, we may not 
have discharged the notice for contempt 
and would have seen to it that our orders 
were complied with. Unfortunately, how- 
ever, it now transpires that Sri Krishna 
Singh seems to have adopted a subterfuge 
in order to nullify the execution of the 
decree, 


16. We are rather amazed to find that 
the totally unwarranted plea taken. by Sri 
Krishna Singh seems to have found 
favour with the Civil Judge who readily 
accepted the prayer of Sri Krishna Singh 
of staying the execution of the decree 
without realising the scope and ambit of 
O. XXI, R. 29. Under ‘this provision, 
jurisdiction has to be exercised with very 
great care and only under special - cases. 
The Civil Judge also prima facie held 
that Harshankaranand was not a legal 
representative of late Mahant when this 
question was only left open and had to 
be decided by the Civil Judge. This shows 
the casual and perfunctory approach 
which was made by the Civil Judge. It is 
`- rather unfortunate that even the Dis- 

trict Judge in revision affirmed the- order 
of the Civil Judge, ; 


17. There is yet a very formidable 
defect in the order passed by the Civil 
Judge. Under O. XXI, R. 29 jurisdiction 
is vested only in:the Court which had 
passed the decree to stay its execution. In 
the instant case, the suit which was the 
. Subject matter of the appeal was decided 
by the Munsiff, Varanasi.who had passed 
the decree. Therefore, an application for 
stay of execution, if any, could have been 
made before that Court and not before 
any other - Court, including the Civil 
Judge. We are fortified in our view -by 
a decision of this Court in Shaukat sa 
sain v. Smt. Bhuneshwari Devi; (1973) . 
SCR 1022: ‘(AIR 1973 SC 528) where ne 
Court observed as follows, (at p. 531 of 
; ATR): 


“Rule 29 clearly - shoes that the power 
of the Court to stay execution before ‘if 


flows: directly from- the- fact that the’ ex- 
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ecution is at the instance of the decree- 
holder whose decree had been passed by 
that court only. If the decree in execu- 
tion was not passed by it, it had no juris- 
diction to stay the execution.” (Emphasis 
supplied). 


18. It was contended by Mr. Asthana 
that O. XXI, R. 29 was amended by Sec- 
tion 72 of Act 104/1976 which introduced 
the following words: 


“or of a decree which is being execut- 
ed by such Court.” 


The amendment is of no avail to Sri 
Krishna Singh because the words “such 
Court” appear in the amendment also. 
Furthermore, the execution in the instant 
case was first filed before the City Mun- 
siff who alone had the jurisdiction to 
proceed under O. XXI, R. 29. As the ex- 
ecution case was transferred to the Civil 
Judge, he ceased to have any jurisdiction 
in the matter. Thus, on this ground also 
the order of the Civil Judge and as af- 
firmed by the District Judge in revision 
is a nullity. Moreover, the judgment of 
the Civil Judge in view of the circum- 
Stances detailed above appeared to us to 
be an order passed in defiance of and in 
disobedience to the clear directions given 
by us and: the decree passed by us in 
C.A. 1802/1971 and therefore would be 
non est and absolutely without jurisdic- 
tion and violative of Art. 141 of the Con- 
stitution of India. 


19. It was submitted by Mr. Sorabji 
that even if the order of the Civil Judge, 
which was upheld in revision by the Dis- 
trict Judge, was legally erroneous it had 
to be formally set aside by bringing the 
matter before this Court in special leave. 


Where an order is absolutely non est and 


non-existent, it need not be set aside but 
would have to be completely ignored as 
if-no such order was ever passed or ex- 
isted. 

20. It was also écntenada that the de- 
cree-holder. has filed a writ petition in 
the High Court. That, however, is.of no 
consequence because in view of our find- 
ing, the writ petition would become in- 
fructuous... Thus, taking an overall pic- 


ture of the situation, we are constrained 


to observe that despite the clear direc- 
tions contained. in the decree of the High 
Court as also of this Court, the Civil 


Judge made no attempt to comply with 


the decree passed by this Court but used 
‘his. discretion to perpetuate injustice SO 
as, ‘to. continue and _ legalise an, unlawful 
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and wrongful possession ‘of a person who 
had been held to be a rank trespasser by 
the High Court as also by this Court, The 
execution was stayed at the instance of 
a person who had exhibited an adverse 
interest to the Math properties and was 
not at all concerned with the preserva- 
tion of the Math properties. As a de facto 
manager Harshankaranand could recover 


the property for the benefit of the Math = 


from the possession of the trespassers 
.jand there was no occasion for the Civil 


Judge to have resorted to the extraordi- . 


nary discretion under O. XXI, 
C.P.C. even if it was applicable. 


21. It was contended by Mr. Asthana 
that Harshankaranand in his. application 
for executing the decree did not clearly 
mention the fact that he-was a de facto 
manager of the property. This fact need 


R. 29, 


not have been mentioned because it jis 


expressly indicated in- the concluding 
portion of our judgment which has been 
extracted above. 


22. So far as the suit fled. by Sri 
Krishna Singh is concerned, we are €x- 


tremely doubtful if Sri Krishna Singh- 


having been. found to be a rank tres- 
passer has any locus to bring and main- 
tain the present suit. However, we leave 
this question open to be decided by the 
Court concerned which shall frame a 
preliminary issue on this point and de- 
cide it after hearing the parties and after 
recording such evidence . as may be 
adduced. 


23. The next m that arises “4s 
what orders have to be passed on this ap- 
plication, 

24. Having regard to the most repre- 
hensible conduct of Sri Krishna Singh 
who has shown scant respect for and 
utter disregard of the order of this Court 
and tried to delay or defeat the delivery 
of possession by adopting ingenious devi- 
ces and subterfuges, we find a prima facie 
case for taking proceedings for contempt 
of Court has been made out against Sri 
Krishna Singh. Let notice be issued to Sri 
Krishna Singh to appear in person on 
Sept, 25, 1981 to show cause why “he 
should not be punished for contempt . of 
Court, 


25. We also direct the Civil Judge to 


‘send an explanation. as to why despite. 


our clear orders, he did not proceed to 
deliver posséssion of the property to 
Harshankaranand from Sri Krishna Singh 


as also the circumstances under which he, 
passed the extraordinary and palpably 


wrong order under O., XXI, R., 29, C.P.C. 


Suba Singh v. State of Punjab 


‘and sentenced to- undergo rigorous 


A.LR. 


We further direct the Civil Judge te deli- 
ver possession of the property from Sri 
Krishna Singh and others to the decree- 
holder Harshankaranand and report com- 
pliance within a week from the receipt 
of this order. If necessary, the Civil 
Judge can take the aid of police. Let a 
copy of this order be sent to the Civil 
Judge so as to enable him to give his ex- 
planation. 


26. Our 'order dated Aug. 10, 1981 
stands, except regarding discharge of no- 
tice for contempt. | 

Order accordingly. 
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(From: Punjab) 
D. A. DESAI AND A. P. SEN, JJ. 


Criminal Appeal No. 424 of 1981, 
10-4-1981. 


Suba Singh, Appellant v. State of Pun- 
jab, Respondent. 


Penal Code (45 of 1850), S. 302- — Mur- 
der — Sentence — Extenuating circum- 
stance — Altercation arising out of minor 
dispute — Oniy one blow given by accus- 
ed that too by blunt side of weapon — 
Conviction under S. 302 and sentence of 
imprisonment for life altered to- one. 
under S. 304. Part TE and sentence of 
seven years’ R. L Decision of Punjab 
High Court, Reversed. {Para 2) 

JUDGMENT: — Special Leave granted 
limited to the question of nature of of- 


Dj- 


_ fence and sentence, 


2. Having regard to the facts and. cir- 
cumstances of the case in which oniy one 
blow was given and that too by the blunt 
side of the (illegible), we are satisfied 
that the offence committed by the ap- 
pellan; would fall under S. 304 Part I, 
Indian Penal Code. Looking to the fact 


that the victim (accused) was aged. about 
13 years and altercation on a minor dis- 


pute took place and in this trivial dispute 
only one blow was given a sentence of 
rigorous imprisonment for seven years 
would meet the ends of justice. Accord- 
ingly this appeal is allowed and the con- 
viction of the appellant under S. 302 and 
senience of- rigorous. imprisonment for 
life are set aside and he is convicted 
under S. 304, Part Il, Indian Penal Code 
prisonment for seven years. To the ex- 
tent of this modification, the appeal is 
allowed. 
Appeal allowed. 


KY/KY/F255/81/MvVJ — 
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(From : Goa) : . 

A, P, SEN AND BAHARUL ISLAM, JJ. 

Criminal Appeal No. 706 of 1980 and 
Special Leave Petitions (Crl.) Nos, 159 
156 of 1981, D/- 10-12-81. 


‘Union of India and others, ete., Appel- 
fants v. Mario Cabral e Sa, Respondent. 


(A) Contempt of Courts Act (70 of 
1971), Ss, 19, 17 — Initiation of proceed- 
ings for contempt — Issue of notice 
under $, 17 — Order initiating proceed- 
ing ‘is. not appealable, AIR 1978 SC 1614, 
Foll. (Para 6) 


(B) Contempt of Courts Act (70 of 


1971), Sec. 2 (b) and (c) — Contempt of . 
petition against non- . 


Court — Writ 
granting of accreditation — Order in 
writ petition based on assurance of Gov- 
ernment Advocate -—- Held, there being 
no undertaking for grant of accreditation, 
failure of Government to do so would 
not amount to contempt of Court — 
Refusal to grant on ground other than 
the rule — No justification. Decision of 
Goa J. C., dated 17-10-1980, Reversed. 
(Rules for Accreditation of Press Corres- 
pondents and News Agencies, S. I 
R. 2 (ii).) . 

Where a writ petition is filed against 
the order of Government declining to 
grant accreditation under R, 2 (1) of 
S. II of the Rules for Accreditation of 
Press Correspondents and News Agencies 
and the operative part of -the order 
therein. was based on the assurancé 
given by the Government advocate that 
he ‘would advise the Government that 
accreditation be issued to the petitioner 
on condition that he should be at the 
headquarters of the Government, as re- 
quired by the said R. 2 (1), however, 
the Government advocate never intend- 
ed or meant to convey that the Gov- 
ernment would in all circumstances 
grant accreditation, there being no un~ 
dertaking for the grant of accreditation, 
the failure of the Government to do so 


would not amount to contempt of the. 


Court. It was, however, not permissible 
for the-Government to offer a justifica- 
tion for refusal to grant accreditation on 
grounds other than the one that he 
did not fulfil the requirements of Rule 
2 (1) of S. IL of the Rules, Decision of 
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Goa J. C. D/- 17-10-1980, Reversed. 
(Paras 94,10, 11) 
Cases Referred : Chronological Paras 


AIR 1978 SC 1014 : (1978) 3 SCR 510: 
1978 Cri LJ 772 | 6 
AIR 1952 SC 16:1952 SCR 135 11 


A, P, SEN, J.:— This appeal under 
S.-19 (1) of the Contempt of Courts Act, 
1971 (for short ‘the Act’), and the con- 
nected special leave petitions are direct- 
ed against two „orders passed by the 
Addi. Judicial Commissioner, Goa, 
Daman and Diu, on October 10 and 17, 
1980 by which he directed that the Gov- 
ernment of Goa, Daman and Diu should 
issue accreditation to the respondent 
within 7 days, i e., by October 17, 1980, 
later extended by a day and that the 
Administrator .and the Acting Chief 
Secretary be impleaded to the contempt 
proceedings and they be issued notices 


_to show cause for contempt, It is some- 


what unfortunate that the case should 
have taken this turn. We feel that the 
learned Addl, Judicial Commissioner 
should have acted with greater circum- 
spection. The whole controversy before 
the learned Additional Judicial Commis- 
sioner turned on the question whether or 
not prior residence was a pre-condition 
for the issue of accreditation, under 
Rule 2 (1) of S. I of the Rules for Ac- 
creditation of Press Correspondents and 
News Agencies (for short ‘the Rules’), 
in the writ petition filed by the respon- 
dent, but the question was left undeter- 
mined. Rule 2 of S. II of the Rules is 
as follows : . | 

“2. The correspondent of a newspa- 
per, news: agency, etc., should fulfil the 
following conditions for accreditation: 

(1) His residence should be at the 
headquarters of the Government of Goa, 
Daman and Diu during his period of ac- 
creditation. 

(2) His full-time occupation should 
be the profession of journalism, 

(3) At the- time of application he 
should have spent not less than three 
consecutive years in the profession of 
journalism and/or should be a person of 
sufficient experience and standing to be 
able to discharge his duties in a com- 
petent responsible manner.” 


The learned Addl. Judicial Commissioner 
instead of dealing with the question re- 
lating to the construction of Rule 2 (1) 
of S. IT of the Rules, has unnecessarily 
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raised the spectre of supposed contempt 
upon the wrongful assumption that there 
was breach of an undertaking by the 
Administrator and the Acting Chief 
Secretary, and wilful disobedience of a 
lawful direction made by him in the 
matter of accreditation which lowered 
the dignity of the Court. and was cal- 
culated to show disrespect to his au- 
thority, 


2. In order to bring out the point in 
controversy, it is necessary to state a 
few facts. The respondent Mario Cabral 
e Sa, a professional journalist, applied 
for grant of accreditation to the Govern- 
ment of Goa, Daman and Diu, under 
Rule 2 of S. If of the Rules. It appears 
that the Accreditation Committee had 
recommended the grant, but the Gov- 
ernment of Goa, Daman and Diu, declin- 
ed the recommendation, The decision of 
the Government was conveyed to the re- 
spondent by a letter dated April 27, 1979 
of the Director of Information and Pub- 
lic Relations, Department of Informa- 
tion, Panaji, Goa, informing him that 
the Government could not allow his ap- 
plication for accreditation since it did 
not fulfil the requirements of Rule 2 (1) 
of S. II of the Rules. 


3. As the Government declined the 
grant of accreditation, the respondent 
filed an application under Art, 226 of 
the Constitution before the Court of the 
Judicial Commissioner, Goa, Daman and 
Diu, for the issue of a writ in the na- 
ture of mandamus or an appropriate 
writ, direction or order in the matter of 
grant of accreditation. The matter came 
up for hearing before the learned Addl. 
Judicial Commissioner on April 29, 1980, 
when he made the following order: 

“Mr, Dias, learned Government Advo- 
cate undertakes to advise the Govern- 
ment that accreditation will be issued 
to the petitioner on condition that he 
should be at the headquarters of the 
Government of Goa, Daman and Diu, 
during his period of accreditation as 
per Rule 2 (1) of the S. II of the Rules 
for Accreditation to Press Correspon- 
dents representing Indian Newspapers 
and News Agencies, 

In view of the above assurance fur- 
nished on behalf of Government, this 
Special Civil Application is disposed of 
accordingly but without costs.” 

4. On June 9, 1980, the respondent 
moved the learned Addl, Judicial Com- 
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missioner for taking action under the 
Contempt of Courts Act, 1971, against 


the Union cf India, Government of Goa, 
Daman and Diu, Director of Information 
and Public Relations, and four others, 
who are members of the Accreditation 
Committee, ie., respondents Nos. 1 to 7 
therein, for breach of the undertaking 
given, and thereupon the learned Addl. 
Judicial Commissioner issued show-causé 
notices.. The application was based on 
the premise that there was an enforcea- 
ble order. On August 16, 1980, the 
Director of Information and Public Re- 
lations, filed a counter-affidavit showing. 
cause. It was stated that the Govern- 
ment had been advised that accreditation 


and residence of the respondent at 
Panaji must be simultaneous, and 
therefore, he had, by his letter dated 


‘July 21, 1980, asked the respondent to 


advise the Government whether he was 
residing at the headquarters of the Gov- 
ernment of Goa, Daman and Diu, at 
Panaji, and let him know his address 
to enable the Government to take fur- 
ther action on his request for grant of 
accreditation. It then went on to say 
that the respondent by his reply dated 
July 24, 1980, stated that he was not 
residing at Panaji, the headquarters of 
the Government. It was said that the 
letter had been addressed to the re- 
spondent ‘in order to avoid proceedings 
to -cancel his accreditation in the event 
it is found that he does not reside in 
Panaji’, Incidentally, the respondent re- 
sides at Piedade, an island off the Coast, 
seven kilometres from Panaji. The Gov- 
ernment has allotted land to accredited 
press correspondents to build residential 
houses at Sangolda belonging to the 
Communidade of Sangolda, a suburb of 
Panaji, which, we are told, falls outside 
the headquarters of the Government at 
Panaji and is also about seven kilo- 
metres away. After the filing of the 

counter-affidavit by the Director of In- | 
formation and Public Relations, the re- 
spondent filed a supplementary affidavit 
showing that the Government had not 
insisted upon prior residence as a pre- 
condition for the issue of accreditation 
in the case of some other press corre- 
spondents while granting accreditation. 
On Sept, 22, 1980, the learned Gov- 
ernment Advocates filed an application 
stating that the relevant file had been 
submitted to the Administrator but he 
was out of station, and; ten days’ time 
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be granted to the Government to en- 
able it to obtain the approval of the 
Administrator, The matter came up for 
hearing on October 1, 1980. On that day, 
Mr. Dias, the learned Government Ad- 
vocate, reported no instructions, There 
was no appearance by any other lawyer 
for the Government, and after hearing 
arguments of the respondent, the learn- 
ed Addl. Judicial Commissioner reserv- 
ed the case for orders, On October 3, 
1980, Mr. P. Mulgaonkar, Government 
Advocate, who was directed to appear 
in place of Mr. Dias, made an applica- 
tion seeking an opportunity to make his 
submissions, The application came up 
for hearing on October 7, 1980, the 
prayer made by Mr. Mulgaonkar was 
allowed and the parties were heard, 


5. By order dated October 10, 1980, 
the learned Addl. Judicial Commissioner 
held that prior residence was not a pre- 
condition for the issue of accreditation 
and accordingly directed that the Gov- 
ernment of Goa, Daman and Diu should 
issue accreditation to the respondent 
within seven days from the date of the 
order, i.e., by October 17, 1980, and also 
made a direction for the production of 
the relevant files by the next date, On 
October 17, 1980, the learned Govern- 
ment Advocate moved an application 
stating that the Administrator had gone 
out of station, and, therefore, it was not 
possible for the Government to apprise 
him of the order of the Court as 
to the issue of accreditation, and 
since no- action was possible with- 
out a decision of the Administrator, 
who was expected to return to Goa 
that evening, the Government should be 
given reasonable time to deal with the 
matter, It was submitted that the acere- 
ditation files were in the custody of 
the learned Government Advocate and 
he would produce them along with 


other files as soon as they were made, 


available to him, in compliance with the 
directions of the Court. On the same 
day, the Government Advocate reported 
no instructions and withdrew from the 
case, Apparently, the Government must 
have instructed him to do so as the 
respondent had, in the meanwhile, on 
_ October 13,. 1980, moved an application 
seeking to implead the Administrator 
and the Acting Chief Secretary as con- 
femners, on the allegation that they 
were the persons who had committed 
contempt, The learned Addl.: Judicial 
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Commissioner by his order dated Octo- 
ber 17, 1980, observed that ‘it is now 
clear that none of the seven respondents 
seems to have played any part in the 
ultimate refusal of accreditation’, pre- 
sumably on the basis of the allegation 
of the respondent that even though the 
Council of Ministers had cleared the file 
in his favour, he had reasons to believe 
that the Administrator at the instigation 
ofthe -Acting Chief Secretary was seek- 
ing to frustrate compliance of the 
Court’s order dated April 29, 1980. He 
accordingly, directed issue of notices to 
the Administrator and the Acting Chief 
Secretary to show cause why they 
should not be committed for contempt. 


‘The reason given by the learned Addl. 


Judicial Commissioner 
unusual step is: 

“(Dn order te decide who is the per- 

son who has committed the contempt of 
Court it is necessary to implead the 
Administrator as well as the Chief Sec- 
retary as parties to the Contempt Peti- 
tion when it is alleged that they are 
responsible.” 
The appellants were therefore constrain- 
ed to make an application on October 18, 
1980, under sub-s, (3) of S, 19 of the Act 
to the learned Addl, Judicial Commis- 
sioner for suspension of the impugned 
orders dated October 10 and 17, 1980, to 
enable them to secure from this Court an 
order of stay in terms of sub-s. (2) there- 
of. The learned Addi, Judicial Commis- 
sioner by his order of October 21, 1980, 
however, rejected the application, ob- 
serving that the words ‘from any order 
or decision of the High Court’ appearing 
in sub-s. (1) of S. 19 of the Act, ‘do not 
take in its sweep’ the impugned orders 
in question, and, therefore, ‘no appeal 
to the Supreme Court was competent’. 


6. The question of maintainability of 
the appeal under S. 19 (1) of the Act 
need not detain us for long, In Pur- 
shottam Das Goyal v, Mr, Justice B, $. 
Dhillon, (1978) 3 SCR 510: (AIR 1978 
SC 1014), this Court held that an order 
initiating proceedings for contempt by a 
notice issued under S. 17 of the Act, is 
not appealable under S. 19 thereof, It 
was observed (at p. 1015 of ATR): 

“In our considered judgment, an order 
merely initiating the proceedings with- 
out anything further, does not decide 
anything against the alleged contemner 
and cannot be appealed against as a 
matter of right under S. 19. In a given. 


for taking this 
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case special leave may be granted un- 
der- Art, 136 of the Constitution from an 
order initiating the proceeding, But that 
is entirely a different matter.” 


In the present case, we have heard the 
parties on merits on the basis that the 
appeals are by special leave. 


7, In support of the appeals, two 
contentions are advanced. In the first 
_ place, it is urged that the order passed 
by the learned Addl. Judicial Commis- 
sioner on April 29, 1980, disposing of 
the writ petition on the basis of the 
undertaking given by the learned Gov- 
ernment Advocate contained no ‘en- 
forceable direction’ and, therefore, the 
failure of the Government to grant ac- 
creditation 
tempt of the Court, Secondly, it is urged 
that after the learned Addl. Judicial 
Commissioner had held that there was 
no contempt committed by respondents 
Nos. 1 to 7, the application for contempt 
moved by the respondent did not sur- 
vive and, therrefore, there was no war- 
rant or any material for the learned 
Addl. Judicial Commissioner to go in 
search of new contemners. It is said 
that the direction made by him for im- 
. pleading the Administrator and the Act- 
ing Chief Secretary was wholly uncalled 
for. It is, therefore, submitted that the 
learned Addl. Judicial Commissioner 
acted illegally in directing the Admin- 
istrator and the Acting Chief Secretary 
to be impleaded as parties to the con- 
tempt proceedings and in issuing notices 
to them to show cause why they should 
not be committed for contempt of the 
Court, l 


8. The appellants, in these appeals, 
have filed an affidavit of the Acting 
Chief Secretary, wherein it is asserted 
that though accreditation was refused to 
the respondent on the ground that he 
did not fulfil the requirements of R. 2 
(1), because admittedly, he had no resi- 
dence at the headquarters of the Gov- 
ernment, nevertheless, the Government 
still had the inherent right to grant or 
refuse accreditation under Rule 4 of 
S. I of the Rules. In contesting the claim 
of the respondent, it is said that ‘the 
profession of jorunalism is not ‘his full- 
time occupation’, that he is ‘just a free- 
lancer’ and that he does not possess suf- 
ficient -experience and standing’ -to .be 
able to discharge his duties in a respon- 
sible manner. From the tenor of. the af- 
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would not amount to con- 


A. 1. R. 


fidavit, it is quite obvious that the re- 
spondent has incurred the displeasure 
of the powers that he, 

§. Repelling the contentions, the re- 
spondent who appeared in person, argu- 
ed: the appeals with conspicuous ability. 
He took serious exception to the affida- 
vit of the Acting Chief Secretary filed 
inthe appeal, and urged that the refu- 
sal of accreditation to him being based 
On the sole ground that he did not fulfil 
the requirements of Rufe 2 (1)-of S. Il 
of the Rules, its validity must be judged 
by the reason so mentioned, and the 
Government cannot be allowed to sup- 
plement by other grounds in the shape 
of affidavit or otherwise, Our attention 
was drawn to various orders’ passed by 


- the learned Addl. Judicial Commissioner 


culminating in the issue of notice for 
contempt to the Administrator and the 
Acting Chief Secretary, to highlight - 
that prior residence at the headquarters 
was not insisted upon in the past as a 
condition precedent to the grant of ac- 
creditation in the case of other corre- 


-spondents and that nowhere in the three 
conditions set out in R. 2 of S. II of the _ 


Rules, has it been stated that accredita- 
tion should not be given unless the 
press correspondent was residing at the 
headquarters at the time of issuing ac- 
creditation. It was, therefore, urged that 
the learned Government advocates had 
rightly conceded that no such condition 
could be insisted upon in the case of 
the respondent, 


9-A. It seems to us that the essen- 
tial question is not whether the learn- 
ed Addl. Judicial Commissioner. could 
issue a direction for the grant of accre- 
ditation under R. .2 of S. II of the Rules 
in view of the fact that it is a matter 
of privilege and not of right, and in 
terms of R. 4 of S, I of the Rules, the 


Government has the inherent right 
to grant oor refuse the acere- 
ditation to any correspondent. Nor, it 


seems to us, is the question whether 
prior residence at the headquarters by 
a press correspondent cannot be insist- 
ed upon for grant .of accreditation under 
R. 2 (1) of S. II of the Rules, On these 
questions, we refrain from expressing 
any opinion, These are all matters to be 
dealt with in the writ petition. The 
fundamental question, we think, is whe- 
ther there was wilful breach on the 
part of the appellants of an undertaking 
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given to the Court, or wilful disobe- 
dience to any order or direction (by 
them so as to constitute ‘civil contempt’, 
as defined in 8,2 (b) of. the Act, or 
whether they committed an act which 
lowers or tends to lower the authority 
of any Court so as to amount to ‘crimi- 
nal contempt’, within the meaning of 
S. 2 (c) of the Act. We are left with 
the impression that the learned Addl. 
Judicial Commissioner is not sure of his 
ground. It is difficult to attribute that 
the appellants were guilty of contempt 
in that they committed a wilful breach 
of an undertaking or wilful disobedi- 
ence of any order or direction. Nor, can 
it be said that the refusal of the Gov- 
ernment to grant accreditation was an 
act which lowers or tends to lower the 
authority of the Court, in the facts and 
|circumstances of the case. 

10. The legality and propriety of the 
action taken by the learned Addl, Judi- 
cial Commissioner are open to question. 
The operative part of the order rests on 
the assurance given by the’ learned .Gov- 
ernment advocate that he ‘would advise 
the Government’ that accreditation be 
issued to the respondent on condition 
that he should be at the headquarters of 
the Government, as required by Rule 2 
(1) of S. II of the Rules. It appears that 
the learned Government advocate tend- 
ered his advice, but the Government 
was of the view that prior residence 
should be a pre-condition for the issue 
of accreditation. The learned Govern- 
ment advocate never intended or meant 
to convey, that the Government would 
in all circumstances, grant accreditation 
to the respondent. Nor was he authoris- 
ed to make a binding commitment in 
that behalf. Ali that the learned Gov- 
ernment advocate conveyed by his un- 
dertaking to the learned Addl. Judicial 
Commissioner.was that he ‘would advise 
the Government’ upon which the learn- 
ed Addl. Judicial Commissioner . made 
no orders in the writ petition. It was 
up to the Government to act upon that 
advice or not, When the Government 
placed 
learned Addi, Judicial Commissioner, 
the proper course for him to adopt was 
to have restored the writ petition to file 
and decide it on merits, The order pass- 
ed. by him-.on April 29, 1980, contained 
ino ‘enforceable direction’, There being 
no undertaking for the grant of accredi- 
tation, the failure of the Government to 
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‘It. was, therefore, 


its point ‘of view before the. 
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do so would not amount to contempt of 
the Court. We are distressed to find 
that a responsible judicial officer like 
the Addl. Judicial Commissioner should 
have displayed such lack of judicial pro- 
priety in issuing notices for contempt 
when there was none, 


11. The contention of the respondent 
that the Government cannot be permit- 
ted to shift the ground for refusal to 
grant accreditation must be accepted. 
The legality of the governmental action 
must be adjudged on the reason stated 
in the impugned order, and it is imper- 
missible for the Government to take a 
new ground, In Commr, of Police, Bom- 
bay v. Gordhandas Bhanji, 1952 SCR 
135 : (AIR 1952 SC 16). Vivian Bose, J., 
speaking for the Court, observed (at 
p. 18 of ATR) : i 


“(P)ublic orders, publicly made, in 
exercise of a statutory authority cannot 
be construed in the light of explana- 
tions subsequently given by the dfficer 
making the order of what he meant, or 
of what was in his mind, or what he 
intended to do, Public orders made by 
public authorities are meant to have 
public effect and are intended to affect 
the actings and conduct of those to 
whom they are addressed and must be 
construed objectively with reference to 
the language used in the order itself.” 


not permissible for 
the Government to offer a justification 
for refusal to grant accreditation to the 
respondent, on grounds other than the 
one that he did not fulfil the require- 
ments of R. 2 (1) of S. II of the Rules. 


12. The question whether prior resi- 
dence at the headquarters of the Gov- 
ernment was a pre-condition for the 
issue of accreditation turns on the con- 
struction of Rule 2 (1) of S. If of the 
Rules, That question is involved in the 
writ petition filed by the respondent, 
and it is one to be determined by the 
Court of the Judicial Commissioner. 

13. ° For these reasons, the impugned 
orders passed by the Addl. Judicial 
Commissioner on October 10 and 17, 
1980, are set aside, and the proceedings 
for: contempt are quashed, In view of 
the stand taken by the Government of 
Goa, Daman and Diu, that the respon- 
dent was not entitled to accreditation 
under R. 2 (1) of S. It of the Rules for 
Accreditation of Press Correspondents 
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and News Agencies; the earlier order 
passed by the Addi, Judicial Commis- 
sioner on April 29, 1980, is also set 
aside. The Judicial Commissioner is dir- 
ected to restore the proceedings in Spe- 
cial- Civil Application {Writ Petition) 
No. 93 of 1979, to file, and dispose it of 
on merits as expeditiously as possible, 
without being influenced by any of the 
observations made above, 


Order accordingly, 


eta 
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Writ Petn. No. 1206 of 1981, D/- 
9-4-1981. 
Mohd. Zakir. Petitioner v. Delhi Ad- 


ministration and others, Respondents. 

Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), S. 3 — Detention — Docu- 
ments relied on by authorities not sup- 
plied with grounds of detention — Deten- 
tion is illegal. (Constitution of India, 
Art. 22 (5)). 


It is the constitutional mandate which 
requires the detaining authority to give 
the documents relied on or referred to 
in the order of detention pari passu the 
grounds of detention in order that the 
detenu may make an effective repre- 
sentation immediately instead of waiting 
for the documents to be supplied with. 
It is manifest that question of demand- 
ing the documents is wholly irrelevant. 
The infirmity in this regard is violative 
of constitutional safeguard enshrined in 
Art. 22 (5) of Constitution. AIR 1980 SC 
1983 and AIR 1981 SC 814. Foll. 

‘(Para 2) 
Cases Referred: Chronological Paras 
AIR 1981 SC 814: 1981 Cri LJ 353 2 
AIR 1986 SC 1983: (1980) 4 SCC 531 2 


ORDER :— In this writ of habeas cor- 


pus filed by the detenu, the detenu was 
arrested on Nov. 29, 1980 and the 
grounds of detention were served on him 
on: Dec. 1. 1980. A representation. was 
sent by the detenu on Dec. 30, 1980 which 
was rejected by the Government on Jan. 
6,.1981- A prayer for further documents 
was made by. the detenu on Jan, 5, 1981 
which were.supplied to him. We are not 
concerned with the other events.in the 
ci i cS RO EDR a Aten SEO 
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Mohd. Zakir v. Delhi Administration 
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case because this petition must suc- 
ceed on a short point. ; 


2. Mr. Asok Sen appearing for the 
detenu submitted that in para 1 of the 
grounds of detention, which is extracted 
at pages 24-25 of the paper-book. the 
grounds clearly mentioned certain in- 
formation and documents which have 
been relied upon for the purpose of de- 
taining the petitioner and formed the 
subject-matter of the subjective satisfac- 
tion of the detaining authority. These 
documents would show that one Mr. 
D. H. Anand had a pass-port dated Feb. 
12, 1975 and had flown to Hong Kong by 
flight No. T602 and declaréd 90 kgs of 
silver. It was also alleged that the de- 
tenu having passport dated Oct. 4. 1978 
travelled from Delhi on flight No. PA 002 
and declared 50 kesof silver. There was 
Darshan Lal Anand also who had re- 
turned from Bangkok and declared 117 
kgs of silver. It was further stated that 
necessary enquiries from the Customs 
Department confirmed the information 
received from Hong Kong regarding the 
declaration of silver. Perusa] of the 
grounds of detention would show that 
the pivotal ground on the basis of which 
the detenu was detained was the allega- 
tion that he smuggled out huge amount 
of silver from India to foreign countries. 
The documents regarding the facts men- 
tioned in the grounds of detention refer- 
red to above and relied upon by the de- 
taming authority were not admittedly 
furnished to the deteny at the time when 
the grounds were served on him or pari 


passu the same. On the other hand, 
these documents were supplied to him 
much later, i. e., on Jan. 5, 1981. This 


infirmity therefore is clearly violative of 
the constitutional safeguard enshrined in 
Art. 22 (5) of the Constitution as held 
by this Court in a series of cases. Mr 
Hardy appearing for the respondents 
tried te support the order of detention 
on the groung that some documents had 
been supplied along with the grounds, 
but these documents were given to him 
only when the same were demanded by 
him. In the view that we have taken in 
a number of decisions starting from Smt, 
Icchu Devi Choraria’s case (1980) 4 SCC 
531: (AIR 1980 SC 1983) to the case of 
Kamla Kanahiylal. Khushalani.. W. P. 
No. 5873 of 1980. decided on Jan. 6; 1981 
(reported in AIR 1981 SC 814),.it is mani- 
fest that. the question of demanding the 
documents is wholly irrelevant because 
it is.the constitutional. mandate which 
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requires the detaining authority to give 
the documents relied on or referred to 
in the order of detention pari passu the 
grounds of detention in - order that the 
detenu may make an effective repre- 
sentation immediately instead of waiting 
or the documents to be supplied with. 
In the instant case, the detenu diq make 
a representation promptly on Dec. 30, 
1980 but was seriously handicapped in 
making an effective representation be- 
cause the aforesaid documents which 
were of vital importance were not sup- 
plied to him. 


3. For these reasons. therefore, the 
continued order of detention of the detenu 
is rendered void. We, therefore, allow 
this. petition and direct the detenu.te be 
released forthwith. 
Petition. allowed. 


AIR 1982 SUPREME COURT 697 
- (From: Madhya Pradesh)* 
CHANDRACHUD, C. J. AND 


D. A DESAI. J. 

Civil Appeals Nos, 1025-26 of 1978 and 
213 of 1979, D/- 26-11-1981. 

(1) Western Coalfields Ltd, Appellant 
v. Specia] Area Development Authority, 
Korba and another. Respondents 

And 


(2) Bharat Aluminium Company Ltd., 
Appellant v. Special Area Development 
Authority, Korba and others. Respon- 
dents. 


(A) M. P. Nagar Tatha Gram Nivesh 
Adhiniyam (23 of 1973), S. 69 (d} (as 
amended in 1976) —— Property tax on 
lands and buildings — Power of Deve- 
lopment Authority to levy — Legislation 
by reference to other Acts in Cl. (d) — 
Development Authority is competént to 
draw upon powers conferred by amend- 
ments made in the Acts subsequent to 
insertion of Cl. (d). ( (i) M. P. Municipali- 
ties Act (37 of 1961), S. 127A; (ii) M. P. 
Municipal Corporation Act (23 of 1956), 
S. 135; (iii) Genera} Clauses ` Act (1897), 
S. 6; (iv) Interpretation of Statutes:-— 
Legislation by incorporation, (v) Consti- 
' tution of India, Art, 254). 


- *(1) Mise. ‘Petn. Nos. 61 and 62 of 1978, 
D/- 15-4-1978, (M. P-Y and- 
8) 1978: Jab LJ 494: 1978 Tax” LR 
rE NOC 182.. i 
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The Development Authority can levy 
property tax under S. 69 (d) by availing 
the provisions of S. 127-A of M. P. 
Municipalities Act 1961 and S. 135 of 
M. P. Municipal Corporation Act which 
previsions were inserted subsequent to 
insertion of Cl. (d) in S, 69 in 1976. 
S. 127A and S. 135 which. by their own 
force, create and levy the charge of pro- 
perty tax were inserted in the Munici- 
palities Act and the Municipaj Corpora- 
tion Act respectively with effect from 
Apr. 1, 1976, that is, subsequent to the 
insertion of Cl. (d) in S. 69 of the Act of 
1973. It could not be contended that the 
Development Authority could exercise 
Only such powers to levy property tax as 
the Municipal Corporation or the Munici- 
pal Council] had under the M. P. 
Municipal Corporation Act, 1956, or the 
M. P, Municipalities Act, 1961, as these 
Acts stood on Feb. 27, 1976, when Cl. (d) 
was inserted inits present form in S. 69 
of the Act of 1973 and that the provi- 
sions conferring powers of taxation under 
the aforesaid two Acts must be taken to 
have been incorporated in S. 69 (d) of 
the Act of 1973 and any subsequent 
change in those provisions by amend- 
ment of the two Acts cannot be availed 
of by the Authority. (Para 13) 


It is well settled that if. an earlier 
legislation is -incorporated into a later 
legislation, the provisions of earlier law 
which are incorporated into the later law 
become a part and parce] of the later 
law. Therefore, -amendments made in 
the earlier law after the date of in- 
corporation cannot, by their own force, 
be read into the later law. But these 
rules are not . absolute and inflexible. 
There is a distinction between a mere re- 
ference to or a citation ofone statute in 
another and an incorporation which in 
effect means the bodily lifting of provi- 
sions of one enactment and making them 
part of another. In the circumstances of 
the case it must be held that the subse- 
quent. amendments made to the Munici- 
pa] Corporation Act and the Municipali- 
ties Act will also apply to the power of. 


‘taxation provided for in S. 69 (d) of the 
‘Act of 1973. The Act of 1973 did not, by 
S. 69 (d), incorporate in its true significa- 


‘tion any particular provision ‘of the two 
earlier Acts. It provided that, for the 
purpose of taxation, the Special Area 
Development Authority shall have the 


‘powers which a. Municipal] Corporation 
’ or a .Municipal ` ‘Council 


has under the 


M. P. Municipal Corporation . Act, .1956 
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or the M. P. Municipalities. Act, 1961. 
The case therefore is not one of in- 
corporation but of mere reference to the 
powers conferred by the earlier Acts. 
S. 69 (d) must accordingly be read to 
mean that the Development Authority 
shall have all the powers of taxation 
which a Municipal Corporation or a 
Municipal Council] has for the time being, 
that is to say, at the time when the Au- 
thority seeks to exercise those powers. 

E 4 (Para 16) 


Further, the Act of 1973 does not pro- 
vide for any independent power of taxa- 
tion or any machinery of its own ‘for 
exercising the power of taxation. It rests 
content by pointing its finger to the pro- 
visions contained in the two Municipal 
Acts. The three Acts are therefore sup- 
plemental, from which it must follow 


that amendments made to the earlier. 


Acts after the enactment of S. 69 (d) 
shall have to be read into that section. 
Without recourse to such a construction, 
the power of taxation conferred by that 
section wil] become ineffectual. A read- 
ing of the reference to the two earlier 
‘Municipal Acts as a reference to those 
Acts as they stand at the time when 
the power of taxation is sought to be 
exercised by the Authority does not 
cause repugnancy between the two 
earliay Acts on the one hand and the Act 
of 1973 on the other. 1978 Tax LR (NOC) 
182 (Madh Pra), Affirmed. (Para 17) 

(B) M. P. Nagar Tatha Gram Nivesh 
Adhiniyam (23 of 1973), S. 69 (d) (as 
amended in 1976) — M. P. Municipalities 
Act (37 of 1961), Ss. 127-A and 129 (ii); 
M. P. Municipal Corporation Act (23 of 
1956), Ss. 135 and 133 — Levy of pro- 
perty tax under ` S. 69 (d) by invoking 
Ss. 127-A and 135 — Procedure prescrib- 
ed by S. 129 of Act of 1961 and S. 133 of 
Act of 1956 need not be followed. 


Sections 127A and 135 create, by their 
own force. the liability to be brought to 
property tax and the right to levy 
that tax. Nothing further is required to 
be done by the Municipality or the 
Municipal Corporation iq order to im- 
pose the property tax and therefore the 
procedure preliminary to the imposition 
of-other ` taxes which is prescribed by 
Ss. 129 and 133 of the two Acts. can have 
no -application to the imposition of the 


property tax.- Apart from this, the posi- 


tion is put beyond doubt by the language 
of Ss. 129 and 133 of the two Acts. S. 129 
of the M. P: - Municipalities Act pre- 


Area Development Authority A. LR, 
scribes the procedure for “the imposi- 
tion of any tax under S. 127”. Similarby 


S. 133 of the M. P. Municipal Corpora- 
tion Act prescribes the procedure for 
“the imposition of any tax under S. 132”, 
The property tax is imposed under 
S. 127A and S. 135. It ig not imposed 
under S. 127 of the former Act or S. 132 
of the latter Act. It is therefore not 
necessary to follow the procedure pre- 
scribed by S. 129 and S. 133 of the re- 
spective Acts. This position ig made clear, 
out “Of abundant caution, by cl. (4) of 
Sec. 133 of the Municipal Corporation 
Act, which provides that nothing con- 
tained in S; 133 shall apply to the tax 
mentioned in cl. (a) of sub-sec. (1) of 
S. 132. which shall be charged and levied 
in accordance with S. 135. S. 132 (1) (a) 
refers to property tax. (Para 18) 
It could not also be contended that the 
taxing authority must apply its mind to 
the question whether it wants to bring 
to tax the land or building or both, 
Ss. 127A and 135 of the two Acts in 
question leave no such choice-epen to 
the taxing authority. The obligation 
which the statute places upon it is to 
impose tax’ On lands where there are 
jands only and they can be taxed, on 
buildings where buildings alone can ‘be 
brought to tax and on both lands and 
buildings where lands are built upon and 
both can be brought to tax. This is not 
rationalising. the taxing power. 
| E {Para 19) ~ 
-(C) M. P. Nagar atha Gram WNivesh 
Adhiniyam (23 of 1973), S. 69 td) — 
M. P. Municipalities Act (37 of 1961), 
S. 127-A — M. P. Municipal Corporation 
Act (23 of 1956), S. 135 —. Property tax 
— Exemption im respeet of -lands and 
buildings belonging to Govt. — Com- 
panies incorporated under Companies 
Act, though entire share eapital subscribd- 
ed by Govt. of India are not entitted to 
such exemption. (Constitution vg {ndia, 
Art, 285). i 
Even though the entire share capitaj of 
the companies has been subscribed by 
the Government of India, it caunet ba 
predicated that the eompanies. them- 
selves are owned by the Government af 
India. The companies, which are incor- 
porated under the Companies Act. havea | 
corporate personality of their own, dis- 
tinct from that of the Government of 
India. The lands and buildings are vest- 
ed in and owned by the : companies, the 
Government of India only owne the 
share capital. AIR 1970 SC 554 AIR 
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1970 SC 82 and AIR 1964 SC 1486. Foll, 
i Ea (Para 20) 
In the instant case there is no scope 

for applying the doctrine of lifting the 

vei] in order to have regard to the reall- 
ties of the situation. The appellant Com- 

panies viz. the Western Coalfields Lid; 

and the Bharat Aluminium Co, Lid. 


were incorporated under the Companies. 


‘Act for a lawful’ purpose. Their property 
is their own and it vests in them. If the 
[ands and buildings:on which the Au- 
thority has imposed the property tax 
cannot be regarded as the property of 
fhe Central Government for several 
other purposes like attachment and sale, 
there is no reason why, for taxing pur- 
poses, the property can be treated as 
belonging to that Government as dis- 
tinct. from the company which has a 
Guristic personality. (Para 21) 

(D) M. P. Municipalities Act (37 of 
1961), S. 147, Expl. — M. P. Municipal 
Corporation Act (23 of 1956), S. i41 (1) 


- Property tax on land and buildings — 


Liability of owner and occupier. 


Under S. 147, Explanation, though the 
property tax has to be paid by the 
Gwher of the land or building, as the 
case may be, for the purposes of that 
section a tenant of land or building or 
both, who holds the same under a lease 
for an agreed period with a covenant for 
its: renewal thereafter, is deemed to be 
the owner thereof. S. 141 (1) of the M. P: 
Miumieipal Corporation Act provides that 
the property tax shall be paid primarily 
by the owner. By swb-sec. (2) of S..141, 
the property tax levied on the «owner 
can also be recovered from the occupier 
of the land or the building, (Para 22) 

(©) M. P. Nagar Tatha Gram Nivesh 
Adhiniyam (23 of .1973), S. 69 (d) — 
Mines and Minerals (Developmen, and 
Regulation) Act (1957), S. 2 — Pioperty 
tsx provided under S. 69 (d} — It ig not 
beyond legislative competence, (Consti- 
tution of India, Arts. 246, 254 and Sch. 7, 
List 1, Entry 54 and List 2, Entry 23). 


The property tax provided in Act of 
1973 on lands and buildings is not beyond 
the legislative competence of the State 
Legislature, it has nothing to do with! the 
development of mines. The power con- 
ferred by the State Legislature on Spe- 
cial Area Development Authorities to 
impose the property tax on lands and 
buildings is therefore not in conflict 
with the power conferred by the Coal 
Mines Nationalisation -Act on the Union 


Western Coalfields Ltd. v. Spl. Area Development Authority S. 


C. 699 


Government to regulate and develop the 
coal mines so as to ensure rational and 
scientific: utilisation of coal resources. 
The paramount purpose behind the de-. 
claration contained in S, 2 of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 is not in any manner 
defeated by the legitimate exercise of 
taxing power under S. 69 (d) of the Act 
of 1973. AIR 1976 SC 1654 and ATR 1980 
SC 1955: Fol. AIR 1970 SC 1486. Dis- 
tinguished. (Para 26) 

(F) M. P: Nagar Tatha Gram Nivesh 
Adhiniyam (23 of 1973), S. 69 (d) — 
Property tax — Power of Development 
Authority to levy — Chairman of Deve- 
lopment Authority entering into agree- 
ment with appellant Govt. Companies 
binding himself not to impose any tax 
for a period of 10 years in consideration 
of payment of lump sum annually by 
latter ag seed capita] — Held, that Chair- 
man acted in excess of his authority in 
entering into agreement, (Para 36) 
Cases Referred; Chronologicai Paras 
AIR 1980 SC 1955: (1980) 3 SCR 331: 

1980 All LJ 950 29 
AIR 1976 SC 1654: (1976) 3 SCR 628 28 
ATR 1975 SC 1835: 11976) 1 SCR 6: 


1975 Cri LJ 1639 15 
AIR 1970 SC 82: (1969) 3 SCR 995: 
1970 Lab IC 212 21 


ATR 1970 SC 564: (1970) 3 SCR 530 20 


ATR 1970 SC 1436: (1970) 2 SCR 100 27 
ATR 1965 SC 177: (1964) 6 SCR 666 26 
AIR 1964 SC 1486: (1964).7 SCR 17 21A 
AIR 1962 SC 316: (1962) 3 SCR 786: 
- 1962 (1) Cri LJ 364 15, 16 
1950 KB 18:65 TLR 422:93 Sy 465, 
Tamlin v. Hansaford 21A 
AIR 1931 PC 149:58 Ind App 259: 1931 
All LJ 475 14, 15 
(1881) 8 QBD 63:51 LJQB 1:46 LT 439, 
Clarke v. Bradlaugh 15 
Mr, L. N. Sinha, Attorney General, 
Mr, R. B. Datar and Miss A. Subhashini, 
Advocates with him for Appellants; 
Mr. Y. S. Dharamadhikari, Sr. Advocate, 
Dr. N. M. Ghatate and Mr. S. V. Desh- 
pande, Advocates with him for Respon- 
dents: Dr. Y. S. Chitale, Sr. Advocate, 
Mr. Suresh Sethi ana Mr. S. K. Bhat- 
tacharya, Advocates with him for Ap- 
plicant intervener —- Municipal Corpn. 
of Delhi: Mr. Altaf Ahmed.. Advocate for 
Applicant intervener J. and K. State 
Agro. Industrial Corpn. Ltd.; Mr. S. K. 
Gambhir, Advocate for Applicant jnter- 
vener‘ State of M. P, ' 
CHANDRACHUD, C. J.:-—- These ap- 
peals by special leave jnvolve the quess 
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tion of the legality of the demand for 
property-tax made by respondent 1 on 
the appellant Companies, Civi} Appeal 
No. 213 of 1979 filed by the Bharat 
Aluminium Company Ltd. arises cut of 
Misc. Petition No. 555 of 1977 filed by 
it in the High Court of Madhya Pradesh 
under Art. 226 of the Constitution. Re- 
spondent 1 is the Special Area Develop- 
ment Authority, Korba, District Bilas- 
pur, M. P., respondent 2 is its Chsirman 
and respondent 3 is the State of Madhya 
Pradesh. Since the three appeals raise 
similar questions, we will refer to the 
facts of Civil Appeal No. 213 of 1978 
only. Civil] Appeals Nos. 1025 and 1026 of 
1978 are by Western Coalfields Ltd. 


2. The appellant, Bharat Aluminium 
Company Ltd., isaGovernment company 
incorporated under the Companies Act, 
1956, the entire share capital being own- 
ed by the Government of India. Re- 
spondent 1, the Special Area Develop- 
ment Authority for the Korba Special 
Area, is constituted under S. 65 of the 
M. P. Nagar Tatha Gram Nivesh Adhi- 
niyam (23 of 1973), referred to berein- 
after as ‘the Act of 1973’. That Act was 
passed by the M. P. Legislature in order 
“to make provision for planning anc 
development and use of land to make 
petter provision for the preparation of 
development plans and zoning plans with 
a view to ensuring that town planning 
schemes are made in a proper manner 
and their execution is made effective; 
to constitute Town and Country Pian- 
ning Authority for proper implementa- 
tion of town and country. development 
plan: to provide for the development 
and administration of special areas 
through Specia] Area Development Au- 
thority: to make provision for the com- 
pulsory acquisition of land required for 
the purpose of the development plans 
and for purposes connected with matters 
- aforesaid”. Chapter VIII of the Act, con- 
sisting of Ss. 64to 71. is entitled “Special 
Areas”. S. 64 empowers the State Gov- 
ernment to declare any area as a special 
area by issuing a notification. S. 65 pro- 
vides that for every Special Area there 
shall be a Special Area 
Authority consisting of a Chairman and 
such other members as the Government 
may determine from time to time. The 
Chairman and the members of the Deve- 
lopment Authority are appointed by the 
Government. S. 68, which prescribes the 
furctions of the Development Authority, 


lays down by cls. (v) and. (vi) that the. 


Development’ 
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Development Authority shal] make pro- 
vision for the municipal services and 
municipal management of the Special 
Area. S. 69, by cls. (c) and (d) confers 
upon the Development Authority powers 
for the purpose of municipal admin- 
istration and for the purpose of taxation, 
These two clauses of S. 69 and cls. (v} 
and (vi) of S. 68 were inserted in their 
present shape by Ordinance 26 of 1975 
which came into force on Feb, 27, 1996. 
The Ordinance was replaced by the M. P. 
Nagar Tatha Gram Nivesh (Sanshcdhan) 
Adhiniyam, 1976 (6 of 1976). 

3. Section 69 (d) of the Act of 1973 
reads thus: 

"69. Powers: The Special Area Deve- 
lopment Authority shall — 

(d) for the purpose of taxation have 
the powers which a municipal corpora- 
tion Or a municipa] council has as the 
case may be, under the Madhya Pradesh 
Municipal Corporation Act, 1956 (No. 23 
of 1956) or the Madhya Pradesh Munici- 
palities Act, 1961 (No. 37 of 1961). — 

(a) where the municipal corporation 
or municipal council existed’ in such 
area prior to its designation as special 
area under Section 64, according ‘to the 
municipal law by which such special 
area was governed: and 

(b) where no municipal corporation or 
municipal counci] existed in such area 
prior to its designation as special area 
under Section 64, according to such of 
the aforesaid Acts as the State Govern- 
ment may direct.” 7 
Clauses (a} and (b) above are sub-clauses 
of cl, (d). (They should better have not 
been so numbered alphabetically since 
the main clauses themselves are similare 
ly numbered). l 

4. Since there was no Municipa] Cor- 
poration or Municipa] Counci] in the 
Korba Special Area prior to the consti- 
tution of the Development Authority, the 
Government was required under sub- 
cl. (b) above to direct whether the M. P. 
Municipal Corporation Act. 1956. or the 
M. P. Municipalities Act. 1951, shail 
apply to the Korba Special Area for the 
purposes of cls. (v) and (vi) of S.68 and 
cls. (c) and (d) of §.69. Such a direction 
was first issued by Notification dated 
Jan. 28. 1976 published in the Govern- 
ment Gazette, dated Feb, 27 1976 by: 
which the Development Authority,- 
Korba, was directed to exercise the 
powers and perform the functions of a. 
class I Municipality, constituted under 
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the M. P. Municipalities Act, 1961. This 
Notification became effective from Feb; 
27, 1976 from which date Ordinance 
No. 26 of 1975 was made effective. By 
another Notification, dated Mar. 15, 1977, 
published in Government Gazette dated 
July 15. 1977, the Development Au- 
thority. Korba, was directed under the 
aforesaid clauses of Ss. 68 and 69 to ex- 
ercise the powers and perform the func- 
tions under the M. P. Municipal Corpora- 
tion Act, 1956. 


5. S. 127 (1) (i) of the M. P. Muniei- 
palities Act, 1961 empowers a munici- 
pal council to impose, in the whole or 
any part of the municipality “a tax pay- 
able by the owners of houses, buildings 
or lands situated within the limits of 
Municipality with reference to annual 
letting value of the house. building or 
land called property tax”. The corres- 
ponding provision in the M, P. Munici- 
pal Corporation Act. 1956 is S. 132 (1) 
(a). It says that “the Corporation — shall 
impose a tax payable by the.owners of 
buildings or lands situated within the city 
with reference to the gross annual let- 
ting value of the building or land called 
the property tax”. The procedure for 
imposition of taxes is contained in S, 129 
of the Municipalities Act and S. 133 of 
the Municipal Corporation Act. 


6. In 1964, the M. P. State Legisla-. 


ture had enacted the M. P. Nagariya 
Sthawar Sampatti Kar Adhiniyam, 
which was made applicable to the whole 
State, including the urban areas. By 8. 36 
of the aforesaid Adhiniyam, local au- 
thorities were prohibited from recover- 
ing the property tax from Nov. 24, 1970. 


7. Towards the beginning of 1976, the 
Government decided to abolish octroi 
tax and to impose in its place a ‘tax on 
the entry of goods’. To compensate the 
municipal councils and the municipal 
corporations for the loss arising from 
the abolition of the octroj tax, the Gov- 
ernment decided to confer powers on 
these bodies for levying property tax. 
For conferring powers to levy tax on the 
entry of goods in place of otroj tax, the 
M. P. Sthaniya Kshetra Me Mal Ke 
Pravesh Par Kar Adhyadesh, 1976 (6 of 
1976) was promulgated. For conferring 
powers to levy property tax, Ordinance 
No. 4 of 1976 was promulgated, Both of 
these Ordinances were published in the 
M. P. Gazette, dated Apr. 30, 1976 from 
which date they came into force. Ordin- 
ance No. 4 of 1976 inserted certain pro- 


Western Coalfields Ltd. v. Spl. 


Area Development Authority S.C. 01 


visions in the Municipalities Act and the 
Municipar Corporation Act. This Ordin- 
ance was replaced by Act No. 50 of 1976. 
By S. 1 (2) of that Act, the provisions 
inserted in the Municipalities Act and 
the Municipal Corporation Act, with 
which we are concerned, were deemed to 
have come into force with effect from 
Apr. 1, 1976. S. 127A which was inserted 
in the Municipalities Act for imposition 
of property fax reads as follows, in so 
far as relevant: i 
“127A. (1) Notwithstanding anything 
contained in this chapter, as and from the 
financia] year 1976-77, there shall be 
charged, jevied and paid for each finan- 
cial year a tax on the lands or buildings 
Or both situate in a municipality other 
than class IV municipality at the rate 
specified in the table below:— 
(i) where the annual 6 per eentum 
letting value of the annual 
exceeds Rs. 1800/- jetting value. 
but does not exceed 
Rs. 6,000/~- 

(ii)-(iv) x x x x x x 

(v) where the annual 20 per centum 
letting value of the annual 
exceeds letting 
Rs. 24,000/- value. 

(2) The property tax levied under sub- 
section (1) shal] not be leviable in re- 
spect of the following properties, namely: 

(a) buildings and lands owned by or 
vesting in— . 

(i) the Union Government; 

(li) the State Government: 

(ili) the Council.” 
Similar provisions were inserted in 
Ss. 135 and 136 of the Municipal Corpora- 
tion Act. l 


8 On June 24, 1976, respondent Í 
(the Special Area Development Auw- 
thority, Korba) entered into an agree- 
ment with thë appellant company under 
which the Company agreed to contribute 
a sum of Rupees three lakhs annually to 
the "seed capital” of the Authority in 
consideration of the Authority agreeing 
not to exercise its power of taxation or 
of levying any other charges on the as- 
sets and activities of company under 
the Act of 1973 as amended from time 
to time Or under any other Act or noti- 
fication. The agreement was to remain 
in force for a period of ten years begin- 
ning from the calendar year 1976 and 
the annual payments due from 1977 were 
to be made in January every year. The 
appellant Company paid the contribution 
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for the year 1976 as agreed, In the same 
year, the Company was called upon by 
the Sales Tax authorities to pay the tax 
un entry of goods which was introduced 
in substitution of the octroi, tax. (While 
the Company was pursuing that matter 
with the State Government, contending 
that it was not liable to pay the entry 
tax by reason of the aforesaid | agreé- 
ment, on Jan. 4, 1977 respondent 1 made 
a further demand of Rs. 3 lakhs on the 
contribution for the year 
1977, That amount not having been paid 
as provided in the agreement, respon- 
dent 1 terminated the agreement by its 
letter dated Feb. 4, 1977. The Company 
sent a cheque for Rs. 3 lakhs to re- 
spondent 1-on Apr. 28, 1977. 


§. By a notice issued ‘under S. 65 of 
the Act of 1973 on Feb. 21, 1977 and by 
another notice issued under S. 164 (3) of 
the M. P. Municipalities Act 1961: on 
Apr. 15, 1977, the Chief Executive Offi- 
cer of respondent 1 called upon the 
Company to pay a sum of Rs. 13,22,160 
by way of property tax for the year 
1976-77. By a letter dated May 21, 1977 
respondent 1 reduced the demand by 
Rs. 3 lakhs being the amount paid by 
the Company by way of contribution for 
the year 1977, under the agreement of 
1976. On July 16, 1977 the Company was 
called upon to pay a` further sum of 
Rs. 13,65,673.50 as property tax tor the 
year 1977-78. 


10. The appellant Company disputed 
its liability to pay the aforesaid amounts 
on the grounds, principally, that no tax 
was leviable on its property since the 
Company was owned wholly by the Gov- 
ernment of India and that respondent 1 
‘was estopped from levying the property 
tax by reason of the agreement of 1976. 
Having failed to persuade respondent 1 
to accept its point of view, the Company 
filed a Writ Petition in the Madhya Pra- 
desh High Court asking that the demands 
be quashed, Civil Appeal No. 213 of 1979 
by special leave is directed against the 
dismissal of the Writ Petition. 


10A. In the other two appeals 
(Nos. 1025 and 1026 of 1978), the appel- 
lant, Western Coalfields Ltd., is also a 
hundred per cent. undertaking of the 
Government of India. That Company has 
been called upon by respondent 1 to pay 
property tax for the years 1976-77 and 
1977-78 in the sum of Rs. 3,71.461 for 
each year. The Writ Petitions (61. and 62 
of 1978) filed by it were dismissed hy the 


A.I R. 


High Court, following the judgment de- 
livered -in the Writ Petition filed by the 
Bharat Aluminium Company Ltd. 


“AL. Civil Mise. Petitions Nos. 13211 
of 1979 and 3767 of 1980 are for inter- 
vention by the Jammu and Kashmir 
State Agro Industries Corporation Ltd. 
and the Delhi Municipal Corporation re- 
spectively. The Delhi High Court has 
held in L. P. A. 105 of 1979 that the 
Delhi Municipal Corporation has the 
power to levy property-tax on the pro- 
perty of the Jammu and Kashmir State 


‘Agro Industries Corporation Ltd., whose 


share capita] is owned by the State of 
Jammu and Kashmir and the Union of 
India in the proportion of 51% and 49% 
respectivity. In Special] Leave Petition 
No. 10688 of 1979 filed against that judg- ` 
ment, the question raised is whether the 
property of a public corporation owned 
wholly by the State Government and the 
Union Government is exempt from taxes 
by reason of Arts. 285 and 289. of the 
Constitution. We have allowed both the 
parties to intervene inthese appeals. 


12. The learneq Attorney General, 
who appears on behalf of the appellants, 
has raised four or five, principal points, 
any one of which, if accepted, will result 
in the success of these appeals. However, 
wé are unable to accept any of these. 


13. The first contention of the learn- 
ed Attorney Genera] is that respondent 1 
Can exercise Only such powers to levy 
property tax as the Municipal Corpora- 
tion or the Municipal Councij had under 
the M. P. Municipal Corporation Act, 
1956, or the M. P. Municipalities Act, 
1961, as these Acts stocd on Feb. 
27, 1975, when Cl. (d) was inserted in its 
present form in S. 69 of the Act of 1973. 
It is urged that the provisions confer- 
ring powers of taxation under the afore- 
said two Acts must be taken to have been 
incorporated in S. .69 (d) of the Act of 1973 
and any subsequent change in those pro- 
visions by amendment of the two Acts 
cannot be availed of by respondent 1. 
S. 127A and S. 135 which, by their own 
force, create and levy the charge of pro- 
perty tax were inserted in the Munici- 
palities Act and the Municipa] Corpora- 
tion Act respectively with effect from 
Apr. 1, 1976, that is subsequent to the in- 
sertion of Cl. (d) in S. 69 of the Act of 
1973. Relying on this, it is argued that 
respondent 1 was incompetent to exer- 
cise the powers of the Municipality or 
the Municipal Corporation under S. 127A 
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of the Municipalities Act or S. 135 of the 
Municipal Corporation Act. 


14. The answer to this contention will 
depend mainly upon whether the provi- 
sions of the Municipalities Act and- the 
Municipa] Corporation Act were incor- 
‘porated into the Act of 1973 by its 
5. 69 (d). It is well settled that if: an 
earlier legislation is incorporated into a 
later legislation, the provisions of earlier 
law which are incorporated into the 
later law become a part and parcel of the 
later law. Therefore, amendments made 
in the earlier law after the date of in- 
corporation cannot, by their own force, 
be read into the later law. That is be- 
cause the legislature, which adopts by 
incorporation the existing provisions of 
another law, cannot be assumed to intend 
to bind itself to all future amendments 
or modifications which may be made in 
the earlier law. In other words, the in- 
corporating Act does nothing more than 
borrow certain provisions of an existing 
Act and instead of setting out, verbatim, 
those provisions in its own creation, 
refers to them as a matter of conveni- 
ence in the mode of drafting. (See Sec- 
retary of State for India in Council v. 
Hindusthan Co-operative Insurance 
Society Ltd., (1931) 58 Ind App 259: 
(AIR 1931 PC 149); Craies on Statute 
Law, 7th Edition, pages 360-361). ` 


15. The principle, broadly, is that 
where a statute is incorporated by refer- 
ence into a second statute, the repeal of 
the first statute by a third does not 
affect the second (see Clarke wv. Brad- 
laugh (1881) 8 QBD 63 (69)). Likewise, 
logically, where certain provisions 
an existing Act have been incorporated 
into a subsequent Act, no addition to the 
former Act, which is not expressly made 
applicable to the subsequent Act, can be 
deemed to be incorporated in it. (see 
Secretary of State for India in Council v. 
Hindusthan Co-operative Insurance 
Society Ltd. (1931) 58 Ind App 259: (AIR 
1931 PC 149)). But these rules are not 
absolute and inflexible. In the case last 
cited, the . Privy Counci] qualified its 
statement of the law' by saying that the 
principle, that an amendment of the first 
law which is not expressly made applic- 
able to the subsequent incorporating Acf 
cannot be deemed to be jncorporated. into 
the second Act, applies “if it is possible 
for the subsequent Act to function effec- 
tually without the addition” (page 269) 
(of Ing App): (at p. 152 of ATR). Besides, 
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as held by a Constitution Bench of this 
Court in the Collector of Customs, Mad- 
ras v. Nathella Sampathy Chetty (1962) 3 
SCR 786: (AIR 1962 SC 316) the deci- 
sion of the. Privy Counci] could not be 
extended too far so as'to cover every 
case In which the provisions of another 
statute are adopted by absorption (see 
page 837) (of SCR) (at p. 336 of ATR). 
Finally, in State of M. P. v. M. V Nara- 
simhan (1976) 1 SCR 6: (AIR 1975 SC 
1835) this Court held, after an examina- 
tion of the releyant decisions, that the 
broad principle that where a subsequent 


- Act incorporates provisions of a previous 


Act then the borrowed provisions be- 
come an integral and independent part 
of the subsequent Act and are totally 
unaffected by any repeal or amendment 


‘in the previous Act, is aned to four 


exceptions, one of whieh ig that the 
principle wil] not apply to cases ”where 
the subsequent Act and the previous Act 
are supplemental to each other”. 


16. Applying these principles, we are 
of the opinion that in the instant ease, 
subsequent amendments made to the 
Municipal Corporation Act and the 
Municipalities Act will also apply tothe 
power of taxation provided for in S. 69 (d) 


‘of the Act of 1973. The Act of 1973 did 


not. by S. 69 (d), incorporate in its true 
signification any particular provision of 
the two earlier Acts. It provides that, 
for the purpose of taxation, the Special 
Area Development Authority shal] have 
the powers which a Municipal Corpora- 
tion or a Municipal Council has under 
the M. P. Municipal Corporation Act, 
1956 or the M. P. Municipalities Act, 
1961. The case therefore is not one of 
incorporation but of mere reference to 
the powers conferred by the earlier Acts. 
As observed in Nathella Sampathu 
Chetty, (AIR 1962 SC 316) there is a 
distinction between a mere reference to 
Or a citation of one statute in another 
and an ineorporation which in effect 
means the bodily lifting of the provisions 
of one enactment and making them part 
of another, so much go that the repeal of 
the former leaves the later wholly un- 
touched. S.. 69 (d) of the Act of 1973). 
must accordingly be read to mean that 
respondent 1 shal] have all the powers of 
taxation which a Municipal Corporation 
Or a Municipal Council has for the time 
being, that is to say, at the ‘time when 
respondent 1 seeks to exercise those 
powers, 
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17. The Act of 1973 does not provide 
for any independent power of taxation 
Or any machinery of its own for exercis- 
ing the power of taxation. It rests con- 
tent by pointing its finger to the provi- 
sions contained in the two Municipal 
Acts. The three Acts are therefore sup- 
Plemental, from which it must follow 
that amendments made to the earlier 
Acts after. the 
Shall have to be read into that section. 
Without recourse to such a construction, 
the power of taxation conferred by that 
section wil] become ineffectual. A read- 
ing of the reference to the two earlier 
Municipal Acts as a reference to those 
Acts as they stand at the time when the 
power of taxation is sought to be exer- 
ciseq by respondent 1, will not, possibly, 
cauSe repugnancy between the 
earlier Acts on one hand and the Act of 
1973 on the other, nor indeed wil] it 
cause any confusion in the practica] ap- 
plication of the earlier Acts, because the 
Act of 1973 does not contain any inde- 
pendent provision oy. machinery for ex- 
ereising the power of taxation. The first 


enactment of S. 69 (d}- 


two - 


contention of the Attorney Genera] must 


therefore fail. 

18. The second contention is that as- 
suming that S. 127A of the Municipalities 
Act or S. 135 of the Municipa] Corpora- 
tion Act. which were introduceq by an 
amendment made after the enactment of 
S. 69 (d), can be invoked for levying the 
property tax, respondent 1 cannot impose 
the tax without following the procedure 
prescribed by Ss. 129 and 133 -of the 
aforesaid Acts, respectively. This conten- 
tion is devoid of substance. Ss. 127A and 
135 ereate, by their own force, the liabi- 
lity to be brought to property tax arid 
the right to levy that tax. They provide: 

“Notwithstanding anything contained 
in this chapter, as and from the financial 
year 1976-77. there shall be charged; 
levied and paid for each financial] year 
tax On the lands or buildings or both 
TT at the rate specified in the table 
helow:” 

Nothing - further is required to be 
dorie by the Municipality Or the ` Muni- 
_lcipal Corporation , in order to impose the 
property tax and therefore the procedure 
preliminary: to the imposition of other 


taxes which is prescribed by. Ss. 129 and - 


133.o0f the two Acts, can have‘ no applic- 
ation to. the 
. tax. Apart from this, the position is ‘put 
E beyond ‘doubt by the language of Ss. 129 


and 133 of the two Acts. S. 129 of: the - 


imposition of the property 


to 
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‘provide that the property tax 
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M. P. Municipalities Act prescribes 
the procedure -for “the imposition of any 
tax under S. 127”. Similarly S. 133 of 
the M.. P. Municipal. Corporation Act 
prescribes the procedure for “the jmpo- 
sition of any tax under S. 132”. The pro- 
perty tax is imposed by respondent 1 
under S. 127A of the Municipalities Act 
and §. 135 of the Municipal Corporation 
Act. It is not imposeq under S. 127 of 
the former Act or S. 132 of the latter 
Act. It is therefore not necessary to fol- 
iow the procedure prescribed- by Ss. 129 
and 133 of the respective Acts. This 
position is made clear, out of abundant 
caution, by cl. (4) of S. 133 of the Muni- 
cipal Corporation Act, which provides that 
nothing contained in S. 133 shall apply 
lo the tax mentioned in cl. (a) of sub- 
sec. (1) of S. 132, which shal] be charged 
and levied in accordance with S. 135. 
S. 132 (1) (a) refers to property tax. 


19. The learned Attorney General 
contends that the taxing authority must 
ail the same apply its mind to the ques- 
tion whether it. wants to bring to tax the 
land cr the building or both. It is not 
possible to accept this submission be- 
cause Ss. 127A and 135 of the two Acts! 
in question leave no such choice open! 
to the taxing authority. The’ obligation! 
which the statute places upon’ it is to 
impose tax on lands’: where there are. 
lands only and they can be taxed, on. 
buildings where buildings alone can be 
brought to tax and on both lands and 
buildings where lands are built upon} 
and both can be brought to tax. This is} | 
noft, as said by the Attorney ~General, 
rationalising the taxing power. What we 
have said is the plain meaning of the 
taxing provision. 


20. The third contention of the At- 
torney Genera] flows fromthe provisions | 
of Art. 285 (1) of the Constitution which 
says that the property of the Union shall, 
save in so far as Parliament may by law 
otherwise provide, be exempt ‘from all 
taxes imposed by a State or by any au- 
thority within a State, Sec. 127A (2) of 
the M. P. Municipalities Act and S. 136 of 
the M. P. Municipal Corporation Act also 
shal] not 
be leviable, inter alia, on “buildings 
and lands owned by or vesting in the 
Union . Government”. ‘Relying on ` these 
provisions, it is .contended.. by the- At- 
torney - General ' that .since the: appéllant 
companies: are - wholly ` owned by the 
Government . of India, the- -landg. and 
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buildings owned by the’ companies can- 
not be subjected to property tax. The 
short answer to this contention is that 
even though the entire share capital of 
the appellant companies -Jas been sub- 
scribed by the Government of India it 
cannot be predicated that the companies 
themselves are owned by the Govern- 
ment of India. The companies, which are 
incorporated under the Companies Act, 
have a corporate personality of their 
own, distinct from that of the 
ment of India. The lands and buildings 
are vested in and owned by the com- 
panies, the Government of India only 
owns the share capital. In Rustom 
Cavasjee Cooper v. Union of India (1970) 
3 SCR 530, 555: (AIR 1970 SC 564 at 
_ |p. 584) (The Banks Nationalisation case) 
it was held: 

“A company registered under the 
Companies Act is a lega] person, separate 
and distinct from its individua] members. 
Property of the Company is not the pro- 
perty of the shareholders, A share- 
holder has merely an interest in the 
Company arising under its 
Association, measured by a sum of 
money for the purpose of liability, and 
by a Share in the profit.” 

21. In Heavy Engineering Mazdoor 
Union v. The State of Bihar, (1969) 3 
SCR 995: (AIR 1970 SC 82) the Heavy 
Engineering Corporation Limited was in- 
corporated under the Companies Act and 
its entire share capita] was contributed 
by the Central Government. It was 
therefore a Government Company under 
S. 617 of the Companies Act. On the 
question as to whether the Corporation 
carried on an industry under the author- 
ity of the Central Government within 
the meaning of S. 2 (a) of the I. D. Act, 
1947, it was held by this Court that an 
incorporated company has a_ separate 
existence and the law recognises it as a 
juristic person, separate and distinct 
from its members, The mere fact that 
the entire share capital of the respon- 
dent company was contributed by the 
Central Government „and the fact thai 
all its shares were held by the President 
and certain officers of the Central Gov- 
ernment did not make any difference to 
that position. 

j 21A. The decision of this Court in the 
_ Andhra Pradesh. State Road Transport 
Corporation. v. Income-tax Officer, (1964) 


-Y SCR. 17: (AIR: 1964 SC 1486) puts the 


matter. beyond all doubt. In. that case, 
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the Andhra Pradesh Road: Transport. Cor- 
poration claimed. exemption from taxa- 
tion under Art. 289 of the Constitution 
by which, the property and income of a 
State is exempt from Union ‘taxation, 
This Court, while rejecting the Corpora- 
tion’s claim. held that though it was 
wholly controlled by the State Govern- 
ment it haq a separate entity and its in- - 
come was not the income of the State 
Government. Gajendragadkar, C. J, while 
speaking for the Court, referred to the 
judgment of Lord Denning in Tamlin 
v. Hansaford 1950 KB 18 in which the 
learned Judge observed: 

"In the eye of the law, the corporation 
is its own master and is answerable as 
fully as any other person or corporation, 
It is not the Crown and has none of the 
immunities or privileges of the Crown, 
Its servants are not civil servants, and 
its property is not Crown property. It 
is as much bound by Acts of Parliament 
as any other subject of the King. Itis, of 
course, a public authority and its pur- 
poses, no doubt, are’ public pur- 
poses, but it is not a Government. depart- 
ment nor do its powers fall within the 
province of Government”, 

In Pennington’s Company Law, 4th Edi- 
tion, pages 50-51, it is stated that there 
are only two decided cases where the 
court has disregarded the separate legal 
entity of a company and that was done 
because the company was formed or used 
to facilitate the evasion of legal obliga- 
tions. The learned author, after referring 
to English and American decisions, has 
summed up the position in the words of 
an American Judge, Sanborn, J, to the 
effect that as a general rule, a corpora- 
tion will be looked upon as a legal entity 
and an exception can be made “when the 
notion of legal entity is used to defeat 
public convenience. justify wrong, protect 
fraud, or defend crime”, in which case, 
“the law will regard the corporation as 
an association of persons”. In cases such 
as those before us, there is no scope for 
applying the doctrine of lifting the 
vel] in order to have regard to the reali- 
ties of the situation, The appellant com- 
panies were incorporated under the 
Companies Act for a lawful purpose. 
Their property is their own and it vests. 
in them. Under S. 5 (1) of the Coal Mines 
(Nationalisation) Act, 26 of 1973, which 
applies in the instant ‘case, the right, 


title .and interest of a nationalised coal 


Central 
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Government, in the Government com- 
pany. If the lands and building on which 
respondent 1 has imposed the property 
tax cannot be regarded as. the property 
of the Central Government.for several 
other purposes like attachment and sale; 
there is no. reason why, for taxing pur- 
poses, the property can be treated as. be- 
. longing to that Government as distinct 
from the company which has a ‘juristic 
personality. Rae 

".22, The learned: Attorney General 
resisted the. taxation on- the lands by 
contending that they belong to the M. P. 
State Government and were taken on 
lease for a period of 30 years by the ap- 
pellant companies, It is urged that if at 


al] the lands can be subjectéd to pro- 


perty tax, it is the State Government 
and not the appellant companies who 
can be called: upon to pay that tax. This 
contention does not appear to have 
been taken. before the assessing author- 
ity. No documents seem to have been 
filed before it to bear out facts which are 
sought to be placed before us nor in- 
deed have we evidence before us’ to 
show that the lands belong to the 
State Government, The. appellants may 
if so advised, raise this: particular point 
in. future assessments. We’ would,’ how- 
ever, like to draw attention to the Expln, 
to Section 147 of the M. P. Munici- 
palities Act which says that though the 
‘\proverty tax has to. be paid by the 
owner of the land or building, as the 
case may be, for the purposés of that 
section a tenant of land or building or 
both, who holds the same ‘under a lease 
for an agreed period with a covenant for 
its renewal thereafter, shall be deemed 
to be the owner thereof. Section 141 (1) 
of the M. P. Municipal Corporation Act 
provides that the property tax shall be 
paid primarily by the owner. By sub- 
section (2) of- Section 141, the property 
tax levied on the owner can also be re- 
covered from the occupier of the land or 
the building. These ‘provisions shall 
have to be borne in mind by the appel- 
lants before any attempt is made before 
the assessing. authority to transfer or 
avoid the impost of the property tax. 


23. Finally, the learned : Attorney 
Genera] raised a contention of funda- 
mental importance which was not raised 
‘in the High Court. The lands and 
buildings on which respondent 1 has im- 
posed the property tax are used for the 
purposes of and are covered by coal 


mines.. Basing himself on that consid- 
eration the Attorney General argues: 

(1) By virtue of the declaration. con~ 
tained in Sec. 2 of the Mines and Min- 
erals (Development and Regulation) Act, 
1957, the legislative field covered by 
Entry 23, List IT passed on to the Parlia- 
ment by virtue of Entry 54, List I. i 

(2) The, Parliament enacted the Coal 
Mines Nationalisation Act, 1973 for ac- 
quisition of coal mines with a view tg 
reorganising and reconstructing such 
coal mines so as to ensure the rational, 
co-ordinated and. scientific development 
and utilisation of coal resources as best 
te subserve the common good. `- =, 

(3) Under Sec, 5 of the Nationalisa- 
tion Act. the acquired properties ` were 
vested in a Government. Company in 
order to carry out more conveniently the 
object of that Act. and for that purpose 
the properties were freed from all en- 
cumbrances by Section 6 of the Act. 

. (45 The taxing power of the State 
legislature must be construed as limited 
in its, scope so as not to come in conflict 
with the power and function of the 
Union to regulate and develop the mines 
as envisaged by the WNationalisation Act. 

(5) The impugned tax is manifestly an 
impediment in the discharge of the afore- 
said function since it substantially in- 
creases the cost of the developmental ac- 
tivities. The tax is not in the nature of 
a fee. i 

24. Apart from the fact that there is 
no' data before us showing that the pro- 
perty tax constitutes an impediment in 
the achievement of the goals of the Coal 
Mines Nationalisation Act, the provisions 
of the M. P. Act of 1973, under which 
Special] Areas and Special Area Develop- 
ment Authorities are constituted afford 
an effective answer to the Attorney Gen- 
eral’s contention. Entry 23 of List Il 
relates to “Regulation of Mines and min- 
eral development subject to the provi- 
sions of List I with respect to regulation 
and development under the contro] of 
the Union,” Entry 54 of List I relates 
to “Regulation of mines and mineral de- 
velopment to the extent to which such 
regulation and development under the 
control of the Union is declared by Par- 
liament by law to be expedient in the 


public interest”. It is true that on account 4 


of the declaration contained in S. 2 of the 
Mines and Minerals (Development and 
Regulation) Act 1957 the legislative field 


- covered by Entry 23 of List II will pass 
on to Pacliament by virtue.to Entry 54, 
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List I. But in order to judge whether on 
that account, the State legislature loses 
its competence to pass the Act of 1973, 
it is ‘necessary to have regard to the ob- 
ject and purpose of that Act and to the 
relevant provisions thereof, under which 
Special Area Development 
are given the power to tax lands and 
buildings within their jurisdiction, We 
have set out the objects of the Act at the 
commencement of this judgment, one of 
which is to provide for the development 
and administration of Specia] Areas 
through Special Area Development Au- 
thorities. Section 64 of the Act of 1973, 
which provides for the constitution of 
special areas lays down by sub-section 
(4) that : Notwithstanding anything con- 
tained in the M. P. Municipal Corpora- 
tion Act, 1956, the M. P. Municipalities 
Act, 1961, or the M. P. Panchayats Act, 
1962, the Municipa] Corporation, Muni- 
cipal Council, Notified Area Committee 
or a Panchayat, as the case may be, shall 
in relation to the Special area and as 
from the date the Special Area Develop- 
ment Authority undertakes the functions 
under clause (v) or clause (vi} of Sec, 68 
cease to exercise the powers and per- 
form the functions and duties which the 
Specia] Area Development Authority is 
competent to exercise and perform under 
the Act of 1973. Section 68 defines the 
tunctions of the Special Area Develop- 
ment Authority, one of which, as pre- 
scribed by clause (v), is to provide the 
Municipal services as specified in Sec- 
tions 123 and 124 of the M. P. Munici- 
palities Act, 1961, Section 69 which 
defines the powers of the Authority, 
shows that those powers are conferred, 
inter alia, for the purpose of municipal 
administration. Surely, the functions, 


powers and duties of Municipalities do 


not become an occupied field by reason 
of the declaration contained in Section 2 
of the Mines and Minerals (Development 
and Regulation) Act, 1957. Though, 
therefore, on account of that declaration, 
the legislative field covered by Entry 23, 
List II may pass on to the Parliament by 
virtue of Entry 54. List I, the compet- 
ence of the State Government to enact 
laws for municipal administration will 
remain unaffected by that declaration. — 


25. Entry 5 of List II relates to "Local 
Government, that is to say, the constitu- 


ton and powers of mumicipal corpora- 


tions and other local authorities for the 
purpose of local self-Government”. It is 
in pursuance of this power thatthe State 


Authorities: 
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Legislature enacted the Act of 1973. The 
power to impose tax on lands and build- 
ings is derived by the State Legislature 
from Entry 49 of List II: “Taxes. on 
lands and buildings’, The power of the 
Municipalties to levy tax on lands and 
buildings has been conferred by the 
State Legislature On the Specia] Area 
Development. Authorities, Those Auth- 
orities. have the power to levy that tax 
in order effectively to ‘discharge tha 
municipal functions which are passed on 
to them. Entry 54 of List I does not 
contemplate the taking over of municipal 
functions. = 

26. Shri Dharmadhikari, who ap- 
pears on behalf of the respondents, has 
drawn our attention to the judgment of 
a Constitution Bench of this Court in 
H. R. S. Murthy v. Collector of Chittoor 
(1964) 6 SCR 666: (AIR 1965 SC 177), 
which provides a complete answer to tha 
Attorney General’s contention. In that 
case, under the terms of a mining lease, 


‘the lessee worked the mines and bound 


himself to pay a dead rent if 
he used the leased land for the extrac- 
tion of iron ore and to pay surface rent 
in respect of the surface area occupied 
or used by him, Demands were made 
upon the lessee for successive years for 
the payment of land cess under Secs. 78 
and 79 of the Madras District Boards Act, 
1920. Those demands were challenged 
by the lessee on the ground, inter alia, 
that the provision imposing the land cess 
quoad royalty under the mining leases 
must be held to haye been repealed by 
the Central Act viz. the Mines and Min- 
erals (Regulation and Development) Act, 
1948, and the Mines ang Minerals (Regu- 
lation and Development) Act, 1957. This 
contention was repelled by this Court by 
holding that Sections 78 and 79 of the 
Madras District Boards Act had nothing 
to do with the development of mines and 
minerals or their regulation, The pro- 
ceeds of the land cess were required to 
be credited to the District fund which 
had to be used for everything necessary 
for or conducive to the safety, health, 
convenience or education of the inhabit- 
ants or the amenities of the local area 
concerned. It was further held by the 
Court thatthe land cess was nota taxon 
mineral rights but was in truth and sub- 
stance a “tax on lands” within the mean- 
Ing of Entry 49 of the State List. ~ The 
reasoning adopted in this decision shows 
that it is not correct to say that the pro- 
perty tax provided for in the Act of 
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1973 is beyond the legislative compet- 
ence of the State Legislature; that tax 
has nothing to.do with the development 
of mines. The power conferred by the 
State Legislature on Special] Area De- 
velopment Authorities to impose the pro- 
perty tax On lands and buildings is 
therefore not in conflict with the power 
conferred by the Coa] Mines Nationali- 
sation Act on the Union Government to 
regulate and develop the Coal mines so 
Jas to ensure rationa] and scientific utili- 
Satlon of coal resources. The para- 
mount purpose behind the declaration 
contained in Section 2 of the Mines and 
Minerals (Regulation and Development) 
Act, 1957 is not in any manner defeated 
by the legitimate exercise of taxing 
power under Section 69 (d) of the Act of 
1973. 


27. The decision of this. Court in Baij- 
nath Kedia v. State of Bihar (1970) 2 
SCR 100: (AIR 1970 SC 1436), on which 
the learned Attorney Genera] relies, is 
distinguishable. In that case, the Bihar 
Government demanded dead rent, royalty 
end surface rent from the appellant con- 
trary to the terms of his lease on the 
strength of the amended Section 10 (2) 
of the Bihar Land Reforms Act, 1950, 
and the amended. Rule 20 of the Bihar 
Rules. This Court held that the pith 
and substance of the amended Section 10 
(2) fel] within Entry 23 although it inm- 
cidentally touched land and that, there- 
fore, the amendment was subject to the 
overriding power of Parliament as de- 
clareqd in Section 15 of the Mines and 
Minerals (Regulation and Development) 
Act, 1957. By the aforesaid declaration 
` and the enactment of Section 15, the 
whole of the field relating to minor min- 
erals had cOme within the jurisdiction of 
Parliament and no scope was left for the 
enactment of the second proviso to Sec- 
tion 10 of the Bihar Land Reforms Act. 
The second sub-rule added to Rule 20 
was held to be without jurisdiction for 
the same reason. 


28. That the declaration in Section 2 
of the Mines and Minerals (Regulation 
and Development) Act, 1957 does not re- 
sult in invalidation of every State legis- 
lation relating to mines and minerals is 
demonstrated effectively by the decision 
in State of Haryana v. Chanan Mal (1976) 
3 SCR 688: (AIR 1976 SC 1654). The 
Haryana State Legislature passed the 
Haryana Minerals (Vesting of Rights) 
Act 1972. under which two notifications 
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were issued for acquisition of right to 
saltpetre, a minor mineral, and for auc- 
tioning certain saltpetre bearing areas, 
It was held by this Court that the Har- 
yana Act was not in any way repugnant 
to the provisions of the Act of 1957 
made by Parliament and that the owner- 
ship rights could be validly acquired by 
re State Government under the State 
ct. 


29. The decislon of a Constitution 
Bench of this Court in Ishwari Khetan 
Sugar Mills (P.) Ltd. v. State of U. P, 
(1980) 3 SCR 331: (AIR 1980 SC 1955), 
is even more to the point. In that case, 
12 sugar undertakings stood transferred 
to and were vested in gq Government 
undertaking under the U. P. Sugar Under- 
takings (Acquisition) Ordinance, 1971, 
which later became an Act. It was con- 
tended on behalf of the sugar. undertak- 
ings thatsince sugar is a declared industry 
under the Industries (Development: and 
Regulation) Act, 1951, Parliament alone 
was competent to pass a law on the sub- 
ject and the State Legislature had no 
competence to pass the impugned Act by 
reason of Entry 52, List I read with 
Entry 24, List Il. The majority, speaking 
through one of us, Desai J., held that the 
legislative power of the State under En- 
try 24, List- II, was eroded only to the. 
extent to which contro] was assumed by 
the Union Government pursuant to the 
declaration made by the Parliament in 
respect of a declared industry and that 
the field occupied by such enactment 
was the measure of the erosion of the 
legislative competence of the State legis- 
lature. Since the Centra] Act was pri- 
marily concerned with the development 
and regulation of declared industries and 
not with ownership of industria] under- 
takings, it was held that the State legis- 
lature had the competence to enact the 
impugned law. Justice Pathak and Jus- 
tice Koshal, who gave a separate . judg- 
ment concurring with the conclusion of 
the majority, preferred to rest their de- 
cision on the circumstance that the im- 
pugned legislation fel] within Entry 42, 
List IIT — ‘Acquisition and requisition of 
property’ — and was therefore within 
the competence of the State legislature. 


30. These are the main points argued 
by the learned Attorney Genera] on be- 
half of the appellant Companies. In the 
High Court, an additional] point was 
taken, based upon the agreement dated 


1882 - 


June 24, 1976, which was entered into 
between the appellant Companies and 
respondent 1. It was contended in the 
High Court that respondent 1 had waiv- 
ed its power of taxation by that agree- 
ment and, therefore, the imposition of 
property tax was invalid, The High 
Court has given weighty reasons for 
rejecting that argument and we endorse 
those reasons. We adopt, particularly, 
the reasoning of the High Court that in 
the meeting of January 29, 1976, respon- 
dent 1 had decided to give up its right 
to impose the octroi tax only, The 
Chairman of respondent 1, therefore, 
acted beyond the scope of his authority 
in entering into the agreement with the 
appellant Companies, under which re- 
spondent 1 bound itself not to impose 
any tax whatsoever. l 
31. For these reasons the appeals fail 
and are dismissed with costs. ~ 
Appeals dismissed, 


AIR 1982 SUPREME COURT 769 
(From: Bombay) 
Y. V. CHANDRACHUD, C. J., 


" A. VARADARAJAN AND 
AMARENDRA NATH SEN, JJ. 


Civil Appeal No. 1795 of 198), Df- 
18-11-1981. 
Kamlabai, Appellant v.  Bhikchand 


Kishanlal, Respondent: 


Civil P. C. (5 of 1908), S. 51, ©. 21, 
R. 35 (3) — Decree for eviction — Execu- 
tion of — Notice by Court to tenant to 
remove his machinery lying in the pre- 
mises — Tenant not complying with no- 
tice — Removal of machinery by Court 
— Machinery lying in court for 4 years 
— Auction sale of machinery by Court 
thereafter — Application by tenant sub- 
sequently, for possession of machinery —~ 
Held, tenant had no right whatsoever to 
the machinery sold to the auction pur- 
chaser in accordance with law — Plea of 
tenant that machinery was sold at gross 
undervalue could not be entertained in 
the absence of any material. (Paras 5, 6) 


CHANDRACHUD, C. J.:— Respondent 
No. 1 Balkisan and his step-brother 
Hanumandas (who is now represented by 
respondent 2), were joint owners of a 
structure admeasuring approximately 
48’ x 27’ at Dhule, Maharashtra, The ap- 
pellant’s husband Mangaldas Chunilal, 
who was in possession thereof as a tenant, 
was conducting a flour mill in the said 
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‘was decreed by the trial court and 
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premises, Respondent No. T filed Suit. No. 
247 of 1965 against Mangaldas asking for 
possession of the particular portion of 
the property which had fallen to his 
share. Radhabai, the step-mother of 
Hanumandas, also filed a suit for eviction 
of Mangaldas in respect of the portion 
which had fallen to Hanumandas’ share. 
That was Suit No. 234 of 1966. That suit 
the 
decision therein, not having been appeal- 
ed from, has become final. The trial 
court had decreed Suit No. 247 of 1965 
filed by respondent No. 1 also. Mangal- 
das filed an appeal against that decree 
and he succeeded in the District Court 
which allowed the appeal and dismissed 
the suit. Respondent No. 1, however, 
filed Spl. Civil Appin, No. 2685 of 1967 
in the High Court of Bombay which was 
allowed and respondent 1's suit for evic- 
tion was: decreed. 


2. Respondent No. 1 applied for exe 
ecution of the decree obtained by him 
and, in 1971, he succeeded in obtaining 
possession ‘of the suit premises, It- ap- 
pears that there were certain moveable 


_ properties in the premises, consisting of 


parts of the flour mill which the appel- 
lant’s husband was running. A notice 
was given to the appellant by the execu- 
tion court, her husband having died in 
the meanwhile, to remove those move- 
ables, but she did not do so. The move- 
ables were then removed to the court 
where they were lying from 1971 till 1975. 
In about 1975, they were sold in an auc- 
tion to respondent No. 2 for Rs. 1,851. 


3. The appellant then took proceed- 
ings in the Court of the learned Joint 
Civil Judge, Dhule, against respondent 
No. 1, praying that she should be put 
back in possession. of the premises as 
well as the machinery. That application 
was taken through all its stages and ulti- 
mately, Civil Revision Application No. 521 
of 1979 filed by her was dismissed by the 
High Court. The appellant took similar 
proceedings against respondent No. 2 
which were also dismissed eventually by 
the High Court. 


4. Being aggrieved by the common 
judgment dated Feb. 29, 1980 delivered 
by the High Court in the two Revision 
Applications, the appellant has filed this 
appeal by special leave. Special leave to 
appeal was dismissed against respondent 
No. 1 and leave was granted against re- 
spondent No. 2 only. Respondent No. 2 
has not appeared in the present pro- 
ceedings. : 
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3. We have. done our utmost to see 
whether some relief can be granted to 
the appellant who is in impecunious cir- 
cumstances, but we find it impossible to 
do so, Her -grievance is that the machin- 
ery which was removed from the pre- 
mises was of the value of about Rs. 25,000 
but was sold to respondent No. 2 for a 
paltry sum of Rs, 1,851, Her contention 


has been rejected by all the courts and. 


frankly, we are unable to see any reason, 
on. the basis on which her contention can 
at all be, accepted. She was given due 
notice to remove the machinery which 
she failed to do. In fact, she declined ‘to 
accept the notice. The machinery was 
thereafter removed to the court premises 
where it was lying for nearly four years, 
There is no material on the. record what- 
soever on the basis of which we could 
come to the conclusion that the machin- 
ery was purchased by respondent No. 2 


at a` gross undervalue. lf we 
were to direct that respondent No. 2 
should be asked to bring back the 


machinery, it will, in all probability, be 
in a far worse condition than it was in 
when it was purchased by him. in 1975. 
The appellant would undoubtedly be 
entitled to withdraw the sale proceeds of 
Rs, 1,851 which are still lying in, the 
court and all we can do is to direct that 


the aforesaid amount shall be paid to her. 


forthwith 


6. We are thankful to Shri Misra, 
who appears for the appellant as an ami- 
cus curlae on behalf of the Supreme 
Court Legal Aid Society. He says that 
respondents Nos, 1 and 2 should be call- 
ced upon to pay a reasonable sum, ex 
gratia, to the appellant. We do not think 
that we can call upon the respondents to 
pay any such amount to the appellant. If 
the appellant had even the semblance of 
a right to the relief claimed by her, it 
may have been possible to persuade the 
respondents to contribute to the costs 


incurred by her. But we find that the. 


appellant has no right whatsoever to the 
machinery which has been sold to re- 
spondent No. 2 in accordance with law, 


G Regretfully, therefore, we have’ to 
dismiss the appeal which we hereby do. 
There will be no order as to costs. 


8. We'‘exempt the appellant from pay- 
ment of court~fees, : 
; i Appeal dismissed. 


Baam 
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Y. V. CHANDRACHUD, C. J., P. N. 
BHAGWATI, A. C. GUPTA, V. D. 
TULZAPURKAR AND D. A. 
DESAI, JJ.* | 
Writ Petns. Nos. 5724, 5874 and 5433 of 
1980, D/- 28-12-1981. 
A. K. Roy, Petitioner v. Union of 


and another, Respondents. 


And . . . = 
Than Singh Tyagi, Petitioner v. Union of 
India and anather, Respondents. 
And 


Dr. Vasant Kumar Pandit, Petitioner v, 
Union of India, Respondent, 


(A) Constitution of India, Arts. 13, 123, 
357, 367 — Power to issue Ordinances — 
Legislative and not executive in character. 


An ordinance made by the President is 


notan executive act. An ordinance issued by - 


the President or the Governor is as much law 
as an Act passed by the Parliament and is, 
fortunately and unquestionably, subject to 
the same inhibitions. It is not true to say 
that, under our Constitution, the exercise of 
legislative power by the legislature properly 
so-called is the only source of law. Ordi- 
nances issued by the President and the Gover- 
nors and the laws made by the President ov 
his delegate under Article 357 (1) (a) partake 
fully of legislative character and are made in 
the exercise of legislative power, within the 
contemplation of the Constitution. AIR 1970 
SC 564, Rel. on. (Paras 15 and 16) 


(B) Consiitution of India, Aris. 21, 123 (2), 


_ 367 (2) — Ordinance is “law” within meaning 


of Art. 21. 

Per Majority (Gupta, J. dissenting)— 

An ordinance is law within the meaning of 
Art. 21. The contention that the word ‘law’ 
in Article 21 must be construed to mean a 
law made by the legislature only and cannot 
include an Ordinance, contradicts directly the 
express provisions of Articles 123 (2) and 
367 (2). Besides, if an Ordinance is not jaw 
within the meaning, of Article 21, it will 
stand released from the wholesome and salu- 
tary restraint imposed upon the legislative 
power by Article 13 (2). The word ‘establish- 
ed’ is used in Article 21 in order to denote 


tt 
*Note:— In. this case the Judges of the 
Supreme Court differ in ‘their -views. The 
difference of opinion is mentioned im 
Pt. (B) and Pt. (J) of the Headnote.—BEditor. 
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and ensure that the procedure: prescribed by 
law must be defined with certainty in order 
that those who are deprived of their funda- 
mental right to life or liberty must know the 
precise extent of such deprivation. The fact 
that any particular law has a temporary dura- 
tion is immaterial for the purposes of Arti- 
cle 21 so long as. the procedure prescribed 
by it is definite and reasonably ascertainable. 
AIR 1962 SC 945; AIR: 1962 SC 1517; AIR 
1960 SC 932; AIR 1967 SC 212; AIR 1975 
SC 1378; AIR 1967 SC 1639 and AIR 1959 
SC 395, Rel. on. ~ (Paras 18, 19, 22) 


There is no substance in the argument 
that the Ordinance-making power, if extend- 
ed to cover matters mentioned in -Art. 21, 
will destroy the basic structure of the separa- 
tion of powers as envisaged by the Constitu- 
tion. In the first place, Art. 123 (1) isa 
part of the Constitution as originally enacted 
and secondly, our Constitution’ does not fol- 
low the American pattern of a strict separa- 
tion of powers. (Para 23) 

(C) Constitution of India, Arts. 123 and 
356 -—— President’s satisfaction under — 
SJusticiability — Observations in AIR 1977 
SC 1361, Held no longer good law in view 
of the 44th Constitution Amendment. 


The question whether the pre-conditions 
of the exercise of the power conferred by 
Art. 123 are satisfied cannot be regarded as 
a purely political questicn. (Para 26) 

It is arguable that the 44th Constitution 
Amendment Act leaves no doubt that judicial 
review is not totally excluded in regard to 
the question relating to the President’s satis- 


faction. Observations in AIR 1977 SC 1361, ° 


Held no longer good law in view of the 
(Para 27) 
(D) Constitution of India, Pre. — Consti- 
tutional adjudication — Question of acade- 
mic importance — Need not be decided. 


The position is firmly established in the 
field of constitutional adjudication that the 
Court will decide no more than needs to be 
decided in any particular case. Abstract 
questions present interesting challenges, but 
it is for scholars and text-book writers to 
unravel their mystique. It is not for the 
Courts to decide questions which are but of 
academic importance. | (Para 28) 


Œ) Constitution of India, Art. 123 — 
Power to issue Ordinance — Scope — Not 
confined to virgin land or fresh field only. 

The Constitution does not impose by its 
terms any inhibition on the Ordinance-making 
power that it shall not be used to deal with 
a subject matter which is already covered 
by a law made by the Legislature. There is 


A. K. Roy v. Union of India: 


S.C. 711 


no justification for imposing any such re 
striction on the Ordinance-making power, 
especially when an Ordinance, like any law 
made by the Legislature, has to comply with 
the mandate of Art. 13 (2). Besides, legis- 
lative activity, properly so-called, has proli- 
ferated so enormously in recent times that it 
is difficult to discover a virgin land or a 
fresh field on which the Ordinance-making 
power can operate, as if on a clean slate. 
To-day, there is possibly no subject under 
the sun which the Legislature has not touch- 
ed. (Para 30) 

(F) Constitution of India, Arts. 13 (2), 14, 
19, 21 and 123 — Power to issue Ordinance 
=- Effect — Articles 14, 19 aad 21 not re- 
duced to dead letters. 


An Ordinance which is subject to the same. 
constraints as a law made by the Legislature 
cannot in ifs practical operation, result, in 
the obliteration of Arts. 14, 19 and 21. The 
answer to such contention is to be found in 
the provisions contained in Art. 13 (2). 

(Para 31) 

(G) Constitution of India, Arts. 21 and 
22 — Preventive dstention — Not basically 
impermissible under the Constitution, 

_It is evident that the power of preventive 
detention was conferred by the Constitution 
in order to ensure that the security and 
safety of the country and the welfare of its 
people are not put in peril. Sco long asa 
law of preventive detention operates within 
the general scope of the affirmative words 
used in the respective entries of the Union 
and concurrent lists which give that power 
and so long as it does not violate any con- 
dition or restriction placed upon that power 
by the Constitution, the Court cannot in- 
validate that law on the specious ground 
that it is calculated to interfere with the 
liberties of the people. (Paras 35, 37) 

Œ) Constitution of India, Art. 368 (2) — 
Constitution (44th Amendment) Act (1973), 
S. 1 (2) — No antithesis between Art. 366 (2) 


‘and S. 1 (2). 


The amendments introduced by the 44th 
Amendment Act did not become a part of 
the Constitution on April 30, 1979. They will 
acquire that status only when the Central 


. Government brings them into force by issu- 


ing a notification under S. 1 (2) of the Amend- 
ment Act. (Para 48) 


There is no internal contradiction between 
the provisions of Article 368 (2) and those of 
S. 1 (2) of the 44th Amendment Act. Arti- 
cle 368 (2) lays down a rule of general ap- 
plication as to the date from which the Com 
stitution would stand amended in accordance 


with the Bill assented to by the President. 
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Section 1 (2) of the Amendment Act speci- 

fies the manner in which that Act or any of 

its provisions may be brought into force. 
(Para 47) 


_ Just as a law duly passed by the legislature 
can have no effect unless it comes or is 
brought into force, similarly, an amendment 
of the Constitution can have no effect unless 
it comes or is brought into force. The fact 
that the Constituent body may itself specify 
a future date or dates with effect from which 
the Amendment Act or any of its provisions 
will come into froce shows that there is no 
antithesis between Article 368 (2) and Sec- 
tion 1 (2) of the 44th Amendment Act. The 
expression of legislative or constituent will as 
regards the date of enforcement of the law 
or Constitution is an integral part thereof. 
(Para 48) 


(i) Constitution of India, Art. 368 (1) — 
Constitution (44th Amendment) Act (1978), 
S. 1 (2) — Section 1 (2) is not ultra vires. 


Section 1 (2) of the 44th Amendment Act 
is not ultra vires the power of amendment 
conferred upon the Parliament by Art. 368 
(1). (Para 51) 


It is true that the constituent power, that 
is to say, the power to amend any provision 
of the Constitution by way of an addition, 
variation or repeal must be exercised by the 
Parliament itself and cannot be delegated to 
an outside agency. That is clear from Arti- 
cle 368 (1) which defines at once the scope of 
the constituent power of the Parliament and 
limits that power to the Parliament. The 
power to issue a notification for bringing 
into force the provisions of a constitutional 
amendment is not a constituent power, be- 
cause, it does not carry with it the power to 
amend the Constitution in any manner. It 
is, therefore, permissible to the Parliament 
to vest in an outside agency the power fo 
bring a constitutional amendment into force. 

(Para 50) 


(J) Constitution of India, Art. 32 — 
Constitution (44th Amendment) Act (1978), 
Ss. L (2) and 3 —Amendment receiving as- 
sent of President -—- Notification, however, 
bringing into force §. 3 not issued by Cen- 


tral Govt. ~— Mandamus whether can be 
issued. 

Per Majority (Gupta and Tulzapurkar, JJ. 
dissenting) ;:— 


The Parliament having left to the unfetter- 
ed judgment of the Central Government the 
question as regards the time for bringing the 
provisions of. the 44th Amendment into 
force, it is not for the Court to compel. the 
Government to do that which, according to 
the mandate of the Parliament, lies in the 
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‘tune to do it. 
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discretion to do when it considers it oppor- 
The executive is responsible 
to the Parliament and if the Parliament con- 
siders that the executive has betrayed its 
trust by not bringing any provision of the 
Amendment into ‘force, it can censure the 
executive. If it were permissible to the 
Court to compel the Government by a man- 
damus to bring a constitutional] amendment 
into force on the ground that the Govern- 
ment has failed to do what it ought ‘to have 
done, it would be equally permissible to the 
Court to prevent the Government from act- 
ing, on some such ground as that, the time 
was not yet ripe for issuing the notification 
for bringing the amendment into force. It 
is difficult to appreciate what practical diffi- 
culty can possibly prevent the Government 
from bringing into force the provisions of 
Section 3 of the 44th Amendment, after the 
passage of two and half years. But. the 
remedy. is not the writ of mandamus. The 
Parliament having seen the necessity -of in- 
troducing into the Constitution a provision 
like Sec. 3 of the 44th Amendment, it is not 
open to the Central Government to sit in 
judgment over the wisdom of the policy of 
that section. Jf only the Parliament were to 
lay down an objective standard to guide 
and control the discretion of the Central 
Government in the matter of bringing the 
various provisions of the Act into force, it 
would have been possible to compel the 
Central Government by an appropriate writ 
to discharge the function assigned to it by 
the Parliament. {Paras 52, 53) 


(K) Constitution of India, Art. 14 — Con- 
stitution (44th Amendment) Act (1978), Sec- 
tion 1 (2) — Not violative of Art. 14 on the 
ground that it confers uncontrolled power 
on the Executive. (Para 55) 


(L) Constitution (44th Amendment) Act 
(1978), Ss. 1 (2) and 3 ~— Central Govt.’s 
failure to bring S. 3 into force — Not mala 
fide. 


The Parliament has chosen to leave to the 
discretion of the Central Government the 
determination of the question as to the time 
when the various provisions of the 44th Am- 
endment should be brought into force. 
Delay in implementing the will of the Par- 
liament can justifiably raise many an eye- 
brow, but it is not possible to say on the 
basis of available data, that the Central 
Government is actuated by any ulterior 
motive in not bringing S. 3 into force. 


(Para 56) 
(M) National Security Act (65 of 1980), 
6. .3- (1) and (2) — Provisions cannot be 


struck down on. ground’ of . vagueness, >° «“ 
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The concepts ‘defence of India’, ‘security 
of India’, ‘security of the State’. and ‘rela- 


tions of India with foreign’ powers’, which 
are_ mentioned in Section 3 of the Act, are 
not of any great certainty or definiteness. 
But in the very nature of things they are 
difficult to define. Therefore provisions of 
Section 3 of the Act cannot be struck down 
on the ground of their vaguefess and un- 


certainty. However, since the concepts are 
not defined, undoubtedly because they are 
not capable of a precise definition. Courts 


must strive to give to those concepts a nar- 
rower construction than what the literal 
words suggest. While construing laws of 
preventive detention like the National Secu- 
rity Act, care must be taken to restrict their 
application to as few situations as possible. 
Indeed, that can well be the unstated pre- 
mise for upholding the constitutionality of 
clauses like those in S. 3, which are fraught 
with grave consequences to personal liberty, 
if construed liberally. (Para 64) 


No person can be detained with u view 
to preventing him from acting in any man- 
ner prejudicial to the maintenance of sup- 
plies and services essential to the community 
unless, by a law, order or notification made 
or published fairly in advance, the supplies 
and services, the maintenance of which is 
regarded as essential to the community and 
in respect of which the order of detention is 
proposed to be passed, are made known ap- 
propriately, to the public. (Para 68) 


(N) Constitution of India, Arts. 14, 19,21 
and 22 — National Security Act (65 of 1980), 
Pre. — Constitutionality — Act is not un- 
constitutional on the ground that by its 
nature it is generally violative of Arts. 14, 
19, 21 and 22 of Constitution, (Para 71) 


(O) National Security Act (65 of 1980), 
8. 3 (3) — Not invalid on ground of confer- 
ring of unreasonable powers upon District 
Magistrate or Commissioner of Police. 


In view of the in-built safeguards, it can- 
not be said that excessive or unreasonable 
power is conferred upon the District Magis- 
trate or the Commissioner of Police to pass 
orders under sub-section (2). (Para 73) 


(P) National Securify Act (65 of 1980), 
S. 5 — Detention in “such place” — Normal 
rule to be followed. ` 


_ It is neither fair nor just that a detenu 
should have to’ suffer detention in “such 
place”, as the Government may specify. 
The normal rule has to be that the detenu 
will bé kept in detention in a place which is 
within the environs of his or her. ordinary 
place. of residence. -Besides, keeping .a per- 
son in detention in a. place other than the 
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one where he habitually resides makes it im- 
possible for his friends and relatives to meet 
him or for the detenu to claim the advantage 
of-facilities like having his own food. The 
requirements of administrative convenience, 
safety and security may justify in a given 
case the transfer of a detenu to a _ place 
other than that where he ordinarily resides, 
but that can only be by way of an exception 
and not as a matter of general rule. Even 
when a detenu is required to be kept in or 
transferred to a place which is other than 
his usual place of residence, he ought not to 
be sent to any far off place which, by the 
very reason of its distance, is likely to 
deprive him of the facilities to which he is 
entitled. Immediately after a person is taken 
in: custody in pursuance of an order of de- 
tention, the members of his household pre- 
ferably the parent, the child or the spouse, 
must be informed in writing of the passing 
of the order of detention and of the fact 
that the detenu has been taken in custody. 
intimation must also be given as to the 
place of detention, including the place where 
the detenu is transferred from time to time. 

(Paras 74, 75) 

(Q) National Security Act (65 of 1980), 
S. 8 — Communication of grounds of deten: 
tion — Period for — Normal rule. 

. The normal rule is that the grounds of de- 
tention must be communicated to the detenu 
without avoidable delay. It is only in order 
to meet the practical exigencies of admin- 
istrative affairs that the detaining authority 
is permitted to communicate the grounds of 
detention not later than five days ordinarily, 
and not later than 10 days if there are ex- 
ceptional circumstances. If there are any 
such circumstances, the detaining authority 
is required by S, 8 (1) to record its reasons 
in writing. (Para 76) 

(R) National Security Act (65 of 1980), 
§. 13 — Maximum period of detention — 
Discretionary. 

Any law of preventive detention has to 
provide for the maximum period of deten- 
tion, just as any punitive law like the Penal 
Code has to provide for the maximum sen- 
tence which can be imposed for any offence. 
The fact that a person can be detained for 
the maximum period of 12 months does not 
place upon the detaining authority the obli- 
gation to direct that he shall be detained for 
the maximum period. The detaining auth- 
ority can always exercise its discretion re- 
Karn the lesgth of the period of detention. 

(Para 78) 

(S). "National - Security Act. (65 of 1980), 
S. 16 — Not invalid on. ground of unwar~ 
ranted (Protection | to Officers. - 


= dard laid down in that section. 


7148.0. 


wif an officer intends to pass an order in 
good faith,. he will :pass it in good faith and 
if he intends to pass the order mala fide. he 
will pass- it likewise.- Moreover; an act 
which is not done in-good faith will not.re- 


= ceive the protection of S. 16 merely because ` 


it was intended to be done in good faith. 
It is also necessary that the act complained 
of must have been in pursuance of the Act. 
ff the policy of a law is to protect honest 
grts, whether they are done with care « of 
not, it cannot be said that the law is unrea- 
ronable. In fact, honest. acts deserve the 
highest protection. Then again, the line 
which divides a dishonest act from a negli- 
rent act is often thin and, speaking general- 


ly, it is not easy for a defendant to justify . 


Lis conduct as honest, if it is accompanied 
by a degree of negligence. Whe fact, there- 
fore, that the definition contained in S. 3 (22) 
of the General Clauses Act includes negli- 
fent acts in the. category of acts done in 
good. faith will not. always “make material 
cifference to the proof of matters arising in 
proceedings under S, 16 of the Act 

a Se ue (Paras 79, 80) 


: (T) National Security Act (65 of 1980), 
§. 9 — Provisions as to constitution of 
Advisory Board in conformity of unamended 
Art. 22 (4) of Constitution — Not bad. 


The question: as to whether S. 9 is bad for 
the reason that it is inconsistent with the 
provisions of S. 3 of the 44th Amendment 
Act, has to be decided on the basis that Sec- 
tion 3, though a part of the 44th Amend- 
ment Act, is not a part of the Constitution. 
If Sec. 3 is not a part of the Constitution, it 
“ig difficult to appreciate how,’ the validity 
of S. 9.can be tested by applying. the stan- 
So long-as. 
Section 3 of the 44th Amendment ‘Act has 
not been ‘brought into’ force, Art. 22 (4) in 
its unamended form will continue to bea 
part of the Constitution and so long as that 
provision is a part of the Constitution, the 
amendment introduced by S. 3 of the 44th 
Amendment Act cannot become à part- of 
the Constitution. The validity of the con- 
stitution of Advisory Boards has to be tested 
in the light of the provisions - contained in 
Art. 22 (4) as it stands now and not accord- 
ing to the amended Art. 22 (4). According 
to that Article as it“stands how,’ an Advisory 
Board may consist of persons, inter alia, 
who are qualified to be appointed as Judges 
of a High Court. Section 9 provides for the 
constitution of the Advisory Boards in con- 
formity with that provision. It is impossible 
to hold that the provision of a statute, which 
conforms strictly with the existing provisions 
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of the Constitution, can be declared bad 
either on the ground that it does not accord 
with the provisions of a constitutional am- 
endment which has not yet come into force, 
or on the ground that the provisions of the 
section are harsh or unjust. The standard 
which the Constitution, as originally enacted, 
has itself laid down for constituting Advisory 
Boards, cannot be characterised as harsh or 
unjust. . ne 

_ (U) Constitution of India, Arf. 22 — 
National Security Act’ (65 of 1980), Ss. 16 
and 11 — Procedure’to be followed by 


Advisory Board — Legality — Rights avail- 


able to detenu — Extent of. 


According to the express intendment of 
the Constitution itself, no person. who is 


‘detained under any law, which provides for 


preventive detention, can claim the right to 
consult a legal practitioner of his choice or 
to be defended by him. In view of this, it 
cannot be held by the application of abstract, 
general principles or on a priori considera- 
tions that the detenu has the right of being 
tepresented by a legal practitioner in the 
proceedings before the . Advisory Board. 
Since the Constitution, as originally enacted, 
itself contemplates that such a right should 
not be made available to a detenu, it cannot 
be said that the denial of the said right. is 
unfair, unjust or unreasonable. 

To read the right of legal representation. 
in Art, 22 (5) is straining the language of 
that article. .Clause (5) confers. upon the 
detenu the right fo be informed of the 
grounds of detention and the right to be af- 
forded the earliest opportunity of making a 
representation against the order of detention. 
That right has undoubtedly to be effective, 
but it does not carry with it- the right to be 
represented by a legal practitioner before 
the Advisory Board merely because, by Sec- 
tion 10 of the National Security, Act, the 
representation made by the detenu is requir- 
ed to be forwarded to the Advisory Board 
for its consideration. Jf anything, the effect 
of S. 11 (4) of the Act; which conforms to 
Art. 22 (3) (b), is that the detenu cannot ap- 
pear before the Advisory Board through a 
legal practitioner. . ) (Para 89) 


If the detaining authority or the Govern- 
ment takes the aid of.a legal practitioner oP 
a legal adviser before the Advisory Board, 
the detenu must be allowed the. facility of 
appearing -before the Board through a legal 
practitioner. (Para 94) 

The embargo on the appearance of legal 
practitioners should not be: extended: so as 
fo prevent the detenu from ‘being aided of 
assisted by a friend who, in truth ‘and sub- 


$ -~ 
f 


(Para 82). 


_ {Para 87). 


a 
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stance, is not a legal practitioner. Every 
person whose interests are adversely affected 
as a result of the proceedings which have a 
serious import, is entitled to‘ be- heard in 


those prapeomnes and be assisted by a friend.. 


' ' (Para 95) 
A detenu cannot claim the right. of cross- 
examination in the proceeding before the 
Advisory Board. In proceedings before the 
Advisory Board, the question for considera- 
tion of the Board is not whether the detenu 
is guilty of any charge but whether there is 
sufficient cause for the detention of the per- 
son concerned, The detention, it must be 
remembered, is based not on facts proved 
either by applying the test of preponderance 
of probabilities or of reasonable doubt. 
The detention is based on the subjective 
Satisfaction of the detaining authority that it 
is necessary to detain a particular person in 
order to prevent him from acting in a man- 
ner prejudicial to certain stated objects. The 
proceeding of the Advisory Board has there- 
fore to be structured differently from the 
proceeding of judicial or quasi-judicial Tribu- 
nals, before which there is a lis to adjudicate 
upon. (Paras 99, 104) 
Neither the Constitution nor the National 
Security Act contains any provision denying 
to the detenu the right to present his own 
evidence in rebuttal of the allegations made 
against him. The detenu may therefore 
offer oral and documentary evidence before 
the Advisory Board in order to rebut the 
allegations which are made against him. - If 
the detenu desires to examine any witnesses, 
he shall have to keep them present at the 
appointed time and no obligation can be 
cast on the Advisory Board to summon them. 
The Advisory Board, like any other Tribu- 
nal, is free to regulate its own procedure 
within the constraints. of the Constitution 
and the statute. It would be open to it, in 
the exercise of that power to limit the time 
within which the detenu must complete his 
evidence. (Para 105) 
(V) National Security Act (65 of 1980), 
§. 11 (2) — Detention of person after sub- 
mission of its report by Advisory Board — 
Question -as to — Cannot be decided by 
Board. 


Section 11 (2) of the Act provides specifi- 
cally that the report of the Advisory Board 
shall specify its opinion “as to whether or 
not there is sufficient cause for the detention 
of the person concerned”. his implies that 
the question to whioh the Advisory Board 
has to apply its mind is whether on the date 
of its report there is sufficient cause for the 
detention of the person. What inquiry ne- 
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cessarily involves the consideration of the 
question as to whether there was sufficient 
cause for the detention of the person when 
the order of detention was passed, but there 
is no justification for extending the jurisdic- 
tion of the Advisory Board to the consid- 
eration of the question as to whether it is 
necessary to continue the detention of the 
person beyond the date on which it submits 
its report or beyond the period of three 
months after the date of detention. The 
question as to whether there are any circum- 
stances on the basis of which the detenu 
should be kept in detention after the Advisory 


‘Board submits its report and how Jong, is 


for the detaining authority to decide and not 
for the Board. AIR 1958 SC 163, Rel. on. 
(Para 106) 

(W) National Security Act (65 of 1980), 
Ss. 10 and. 11 — Proceedings before Advisory 
Board — Need not be open to public. 

The proceedings of the Advisory Board 
need not be thrown open to the public. 
The interests of justice will not be served 
better by giving access to the public to the 
proceedings of the Advisory Board. 

(Para 107) 

(X) National Security Act (65 of 1980), 
Ss. 9 and 10 — Treatment to detenus — 
Reasonable facilities should be provided. 

It is difficult to frame a code for the 
treatment of detenus while they are held in 
detention. However the detenus must be 


afforded all reasonable facilities for an ex- 


istence consistent with human dignity. There is 
no reason why they should not be permitted 
to wear their own clothes, eat their own 
food, have interviews with the members of 
their families at least once a week and, last 
but not the least, have reading and writing 
material according. to their reasonable re 
quirements. AIR 1980 SC 1579, Rel. on. 
(Para 108) 


(Y) National Security Act (65 of 1980), 
Ss. 9 and 10 —- Defenus under the Act musi 
be kept separately. 

The persons who are detained under the 
National Security Act must be segregated 
from the convicts and kept in a separate 
part of the place of detention. It is hardly 
fair that those who are suspected of being 
engaged in prejudicial conduct should be 
lodged in the same ward or cell where the 
convicts whose crimes are established are 
lodged. AIR 1969 SC 1153, Rel. on, 

(Para 109) 
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CHANDRACHUD, C. J. (For himself 
and on behalf of Bhagwati and Desai, J3.) :— 
This is a group of writ petitions under 
Art. 32 of the Constitution challenging the 
validity of the National Security Ordinance, 
2 of 1980, and certain provisions of the 
National Security Act, 65 of 1980, which re- 
placed the Ordinance. Writ Petition No. 
5724 of 1980 is by Shri A. K. Roy, a Marxist 
member of the Parliament, who was detain- 
ed under the Ordinance by an order passed 
by the District Magistrate, Dhanbad, on the 
ground that he was indulging in activities 
which were prejudicial to public order, Ten 
members of the Parliament, one an Indepen- 
dent and the other belonging to various 
political parties in opposition, applied for 
permission to intervene in the writ petition 
on the ground that since the Ordinance- 
making power of the President is destructive 
of the system of Parliamentary democracy, 
it is necessary to define the scope of that 
power. We allowed the intervention. So 
did we allow the applications for interven- 
tion by the People’s Union of Civil Liber- 
ties, the Supreme Court Bar Association and 
the State of Jammu and Kashmir which is 
interested in the upholding of the Jammu 
& Kashmir Public Safety Act, 1978. Shri 
R. K. Garg argued the writ petition, respon- 
dents being represented by the Attorney 
General and the Solicitor General. 

2. After the Ordinance became an Act, 
more writ, petitions were filed to. . challenge 


No. 2 (in 
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the validity of the Act as well. Those peti- 
tions were argued on behalf of the petitioners 
by Dr. N. M. Ghatate, Shri Ram Jethmalani, 
Shri Shiy Pujan Singh and Shri Kapil Sibal. 
Shri V. M. Tarkunde appeared in person 
for the People’s Union of Civil Liberties and 
Dr. L. M. Singhvi for the Supreme Court 
Bar Association. 


3. Broadly, Sri Garg concentrated on the 
scope and limitations of the Ordinance-mak- 
ing power, Shri Ram Jethmalani on the 
vagueness and unreasonableness of the pro- 
visions of the Act and the punitive condi- 
tions of detention and Dr. Ghatate on the 
effect of the 44th Constitution Amendment 
Act and the validity of its Sec. 1 (2). Shri 
Tarkunde dwelt mainly on the questions re- 
lating to the fulfilment of pre-conditions of 
the exercise of the Ordinance-making power, 
the effect of non-implementation by the 
Central Government of the provisions of 
the 44th Amendment regarding the composi- 
tion of the Advisory Boards and the broad, 
undefined powers of detention conferred by 
the Act. Dr. L. M. Singhvi laid stress on 
the need for the grant of minimal facilities 
to detenus, the nature of the right of 
detenus to make an effective representation 
against the order of detention and the evils 


of the exercise of the power to issue ordi- 


nances. 


4. The National Security Ordinance, 1980, 
was passed in order “to provide for preven- 
tive detention in certain cases and for mat- 
fers connected therewith”. It was made ap- 
plicable to the whole of India except the 
State of Jammu & Kashmir and it came 
into force on Sept. 23, 1980. The Parlia- 
ment was not in session when it was pro- 
mulgated and its preamble recites that it was 
being issued because the “President is satis- 
fied that circumstances exist which render it 
necessary for him to take immediate action”. 


5. Shri R. K. Garg, appearing for the 
petitioners, challenges the power of the Pre- 
sident to issue an Ordinance depriving any 
person of his life or liberty. He contends: 


(a) The power to issue an Ordinance is 
an executive power, not a legislative power; 


(b) Ordinance is not ‘law’ because it 18 
not made by an agency created by the Con- 
stitution for making Jaws and no law can be 
made without the intervention of the legis- 
lature; 

(c) There is a marked shift towards dis- 
trust of power in order to preserve the peo- 
ple’s rights and therefore, liberty, democracy 
and the independence of judiciary are 
amongst the principal matters which are out- 
side the Ordinance-making power; 


(d) By Article 21 of the Constitution, a 
person can be deprived of his life or liberty 
according only to the procedure established 
by law. ` Ordinance is not ‘law’ within the 
meaning of Art. 21 and therefore no person 
-can be deprived of his life or liberty by an 
Ordinance; l 


(e) The underlying object of Article 21 is 
to wholly deny to the executive the power 
to deprive a person of his life or liberty. 
Ordinance-making power, which is executive 
power, cannot therefore be used for that 
purpose. The executive cannot resort to the 
power to make Ordinances so as or in order 
to remove the restraints imposed upon it 
by Art. 21; i 


(£) The procedure | prescribed under an- 


Ordinance is not procedure established by 


law because, Ordinances have a limited dura- 
tion in point of time. The procedure pre- 
scribed by an Ordinance is neither firm nor 
certain, by reason of which the procedure 
cannot be said to be ‘established’. From this 
it follows that no person can be deprived of 
his life or liberty by procedure prescribed by 
an Ordinance; a 


{z) The power to issue an Ordinance is 
ordaining power of the executive which can- 
not be used to liberate it from the discipline 
of laws made by `a democratic legislature. 
Therefore, the power to issue ordinances can 
be used, if at all, on a virgin land only. No 
ordinance can operate on a subject which is 
covered by a law made by the legislature; - 


(h) Equating an Ordinance made by the 
executive with a law made by the legislature 
will violate the principle of separation of 
powers between the executive and the legisla- 
ture, which is a part of the basic structure of 
the Constitution; and, l 


(i) Articles 14, 19 and 21 of the Constitu- 
tion will be reduced to a dead letter if the 
executive is permitted to take away the life 
and liberty of the people by an Ordinance, 
lacking the support of a law made by the 
legislature. The © Ordinance-making power 
must, therefore, ‘be construed harmoniously 
with those and other provisions of the Con- 
stitution. ; 

6. This . many-pronged attack on the 
‘Ordinance-making power has one central 
theme: ‘Ordinance is not law’. We must 
therefore consider the basic question as to 
whether the power to make an ordinance 1s 
a legislative power as contended by the 
learned Attorney General or whether it is an 
executive power masquerading as a legisla- 
tive power, as contended on behalf of the 
petitioners. 2 
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7. In support of these submissions Shri 
Garg relies on many texts and decisions 
which we need not discuss at length since, 
primarily, we have to consider the scheme of 
our Constitution and to interpret its provi- 
sions in order to determine the nature and 
scope of the ordinance-making power. Coun- 
sel drew our attention, with great emphasis, 
to the statements in Montesquieu’s ‘Esprit des 
lois’ (1748) and Blackstone’s ‘Commentaries 
on the Laws of England’. (1765) which are 
reproduced in ‘Modern Political Constitutions’ 
by C. F. Strong (8th edition) at page 211. 
According to Montesquieu, “when the legisla- 


‘tive and executive powers are united in the 


samé person or body of persons there can 
be no liberty, because of the danger that the 
same monarch or senate should enact tyran- 
nical laws and execute them in a tyrannical 
manner”. Blackstone expresses the same 
thought by saying that “wherever the right 
of making and enforcing the law is vested in 
the same man or one and the same body of 
men, there can be no public liberty”. Re- 
liance was also placed on views and senti- 
ments expressed to the same effect in Walter 
Begehot’s ‘The English Constitution’ (1867), 
Wade’s ‘Administrative Law’ (3rd edition) 
pages 323-324, ‘Constitutional Laws of the 
British Empire’ by Jennings and Young, ‘Law 
and Orders’ by C. K. Allen (1945) and Harold 
Laski’s ‘Liberty in the Modern State’ (1961). 
According. to Laski (pages 42-43), 


“ain ese If in any State there is a body of 
men who ‘possess unlimited political power, 
those over whom they rule can never be free. 
For the one assured result of historical in- 
vestigation is the lesson that uncontrolled 
power is invariably poisonous to those who 
possess it. They are always tempted to im- 
pose their canon of good upon others, and, 
in the end, they assume that the good of the 
community depends upon the continuance of 
their power. Liberty always demands a 
limitation of political authority, and it is 
never attained unless the rulers of a state 
can, where necessary, be called to’ account. 
That is why Pericles insisted that the secret 
of liberty is courage.” 


Finally, counsel drew on Jawaharlal Nehru’s 
Presidential Address to the Lucknow Congress 
(April 12, 1936) in which he referred to the 
rule by ordinances as “the humiliation of 
ordinances” (Selected Works of. Jawaharlal 
Nebru, Volume 7, page 183). 


8. We are not, as we cannot be, unmind- 
ful of the danger to people’s liberties which 
comes in any community from what is call- 
ed the tyranny of the majority. - Uncontrolled 


_ power in the executive is a great enemy of 
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freedom and therefore, eternal vigilance is 
necessary in the realm of liberty. But we 
cannot transplant, in the Indian context and 
conditions, principles which took birth in 
other soils, without a careful examination of 
their relevance to the interpretation of our 
Constitution. No two Constitutions are alike, 
for it is not mere words that make a Con- 
stitution. -It is the history of a people which 
lends colour and meaning to its Constitution. 
We must therefore turn inevitably to the 
historical origin of the ordinance-making 
power conferred by our Constitution and 
consider the scope of that power in the light 
of the restraints by which that power is 
hedged. Neither in England nor in the Unit- 
ed States of America does the executive 
enjoy anything like the power to issue 
ordinances. In India, that power has a his- 
torical origin and the executive, at all times, 
has resorted to it freely as and when it con- 
sidered it necessary to do so. One of the 
larger States in India has manifested its ad- 
diction to that power by making an` over- 
generous use of it — so generous indeed, that 
ordinances which lapsed by efflux of time 
were renewed successively by a chain of 
kindred creatures, one after another. And, 
the Ordinances embrace everything under the 
sun, from Prince to pauper and crimes te 
contracts. The Union Government too, 80 
we are informed, passed about 200 Ordinances 
between 1960 and 1980, outof which 19 were 
passed in 1980. 


9. Our Constituent Assembly was come 
posed of famous men who had a variegated 
experience of life. They were not elected by 
the people to frame the Constitution but that 
was their strength, not their weakness, They 
were neither bound by a popular mandate 
nor bridled by a party whip. They brought 
to bear on their task their vast experience of 
life — in fields social, economic and political. 
Their deliberations, which ran into twelve 
volumes, are a testimony to the time and at- 
tention which they gave with care and con- 
cern to evolving a generally acceptable instru- 
ment for the regulation of the fundamental 
affairs of the couniry and the life and liberty 
of its people. 


10. Whe Constituent Assembly had before 
it the Government of India Act, 1935 and 
many of its members had experienced the 
traumas and travails resulting from the. free 
exercise of the Ordinance-making power con- 
ferred by that Act. They were also aware 
that such a power was not claimed by the 
Governments of two leading democracies of 
the world, the English and the American. And 
yet, ‘they took the Government of India Act 
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of 1935 as their model. Section 42 of that 
Act ran thus: ; 


“42. Power of Governor General to pro- 
mulgate ordinances. during recess of Legisla- 
ture. (1) If at any time when the Federal 
Legislature is not in session the Governor- 
General is satisfied that circumstances exist 
Which render it necessary for him to take im- 
mediate action, he may promulgate such 
ordinances as the circumstances appear to 
him to require: 

Provided that the R N A 

{a)-(b) XXX XXX 

(2) An ordinance promulgated under this 
section shall have the same force and effect 
as an Act of the Federal Legislature assented 
to by the Governor-General, but every such 
ordinance-— 


- (a) shall be laid before the Federal Legisla- 
ture and shall cease to operate at the expira- 
tion of six weeks from the reassembly of the 
Legislature, or, if before the expiration of 
that period resolutions disapproving it are 
passed by both Chambers, upon the passing 
of the second of those resolutions; 


(b) shall be subject to the provisions of 
this Act relating to the power of his Majesty 
to disallow Acts as if it were an Act‘of the 
Federal Legislature assented to by the Gov- 
ernor-General; and i 

.(c) -may be withdrawn at any time by the 
Governor-General 


(3) If and so far as an ordinance under this 
section makes any provision which the Fede- 
ral Legislature would not under this Act be 
competent to enact, it shall be void”. 


section 43 conferred upon the Governor- 
General the power to issue ordinance for the 
purpose of enabling him satisfactorily to dis- 
charge his functions in so far as he was by or 
under the Act required to act in his dis- 
cretion. or to exeretse his individual judgment. 

11. Art. 123, whieh confers the power to 
promulgate ordinances, occurs in Chapter I 
of Part V of the Constitution, called “Legis- 
lative powers of the President’. It reads thus: 


“123. Power of President to promulgate 
Ordinances during recess of Parliament. (1) 
If at any time, except when both Houses 
of Parliament are in session, the Pre- 
sident is satisfied that circumstances exist 
which render it necessary for him to take im- 
mediate action, he may promulgate such 
Ordinances as the circumstances appear to 
him to require. . 

(2) An Ordinance promulgated under this 
Article shall have the same force and effect 
as an Act of Pasliament, but every such 
Ordinance 
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(a) shall be laid before both Houses of 
Parliament and shall cease to operate at the 
expiration of six weeks from the reassembly 
of Parliament, or, if before the expiration of 
that period resolutions disapproving it are 
ressed by both Houses, upon the passing of 
the second of those resolutions; and 

(b} may be withdrawn at any time by the 
President. 

Explanation—- Where the Houses of Parlia- 
ment are summoned to reassemble on dif- 
ferent dates, the period of six weeks shall be 
reckoned from the later of those dates for 
the purposes of this clause. 


(3) If and so far as an Ordinance under 
this article makes any provision which Parlia- 
ment would not under this Constitution be 
competent to enact, it shall be void.” 


Article 213, which occurs in Part VI, Chap- 
ter IV, called “Legislative Power of the 
Governor” confers similar power on the 
Governors of States to issue ordinances. 

12. As we have said earlier while setting 
out the petitioner’s case, the thrust of his 
argument is that the power to issue an ordin- 
ance is an executive power, not a legislative 
power, and consequently, ordinance js not 
law. In view of the clear and specific provi- 
sions of the Constitution bearing upon this 
question, it is quite impossible to accept this 
argument. The heading of Chapter II of 
Part V is “Legislative Powers of the Presi- 
dent’, Clause (2) of Article 123 provides 
that an ordinance promulgated under Art. 123 
“chall have the same force and effect as an 
Act of Parliament”. The only obligation on 
the Government is to lay the ordinance before 
both Houses of Parliament and the only 
distinction which the Constitution makes be- 
tween a law made by the Parliament and an 
ordinance issued by the President is that 
whereas the life of a law made by the Parlia- 
ment would depend upon the terms of that 
law, an ordinance, by reason of sub-cl, (a) of 
Cl. (2), ceases to operate at the expiration of 
six weeks from the reassembly of Parliament, 
unless resolutions disapproving it are passed 
by both Houses before the expiration of that 
period. . 


13. Article 13 (2) provides that the State 
shall not make any law which takes away OF 
abridges the rights conferred by Part IHI and 
any law made in contravention of this pro- 
vision shall, to the extent of the contraven- 
tion, be void. Clause (3) of Article 13 pro- 
vides that in Article 13, “law” includes, inter 
alia, an ordinance, unless the context other- 
wise requires. In view of the fact that the 
context does not otherwise so require, it must 
- follow from the combined operation of 
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Cls. (2) and (3) of Art. 13 that an ordinance 
issued by the President under Art. 123, which 
is equated by Cl. (2) of that article with an 
Act of Parliament; is subject to the same 
constraints and limitations as the latter. 
Therefore, whether the legislation is Parlia- 
mentary or Presidential, that is to say, whe- 
ther it is a law made by the Parliament or an 
ordinance issued by the President, the limita- 
tion on the power is that the fundamental 
rights conferred by Part III cannot be taken 
away or abridged in the exercise of that 
power. An ordinance, like a law made by 
the Parliament, is void to the extent of the 
contravention of that limitation. 


14. The exact equation, for all practical 
purposes, between a law made by the Parlia- 
ment and an ordinance issued by the President 
is emphasised by yet another provision of the 
Constitution. Article 367 which supplies a. 
clue to the “Interpretation” of the Constitu- 
tion provides by Clause (2) that— 


“Any reference in this Constitution to Acts 
or laws of, or made by Parliament, or to 
Acts or laws of, or made by, the Legislature 
of a State, shall be construed as including a 
reference to an Ordinance made by the Pre- 
sident or, to an Ordinance made by a Gover- 
nor, as the case may be.” 


It is clear from this provision, if indeed there 
was any doubt about the true position, that 
the Constitution makes no distinction in prin- 
ciple between a law made by the legislature 
and an ordinance issued by the President. 
Both, equally, are products of the exercise 
of legislative power and, therefore, both are 
equally subject to the limitations which the 
Constitution has placed upon that power, 


15. It may sound strange at first blush 
that the executive should possess legislative 
powers, but a careful look at our Constitution 
will show that the scheme adopted by it 
envisages the exercise. of legislative powers by . 
the executive in stated circumstances. An 
ordinance can be issued by the President pro- 
vided that both Houses of the Parliament are 
not in session and the President is satisfied 
that circumstances exist which render it neces- 
sary for him to take immediate action. An 
ordinance which satisfies these pre-conditions 
has the same force and effect as an Act of 
Parliament. Article 356 empowers the Pre- 
sident to issue a proclamation in case of © 
failure of constitutional machinery in the 
States. By Article 357 (1) (a), if by a pro- 
clamation issued under Article 356 (1) it 
has been declared that the powers of. the 
Legislature of the State shall be exercisable” 
by or under the authority of Parliament; it’ 
is competent for the Parliament to confer on 
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the President the power of the Legislature of 
the State to make laws. Indeed, by the 
aforesaid Clause (a), the Parliament cannot 
only confer on the President the power of 
the State Legislature to make laws but it can 
even authorise the President to delegate the 


power so conferred to any authority to be. 


specified by him in that behalf. The margi- 
nal note to Art. 357 speaks of the “Exercise 
of Legislative powers” under the proclamation 
issued under Art. 356. There cannot be the 
slightest doubt that not only the power exer- 
cised by the President under Art. 357 (1) (a) 


but even the power exercised by his delegate - 


under that clause is legislative in character. 
It is therefore not true to say that, under our 
- jConstitution, the exercise of legislative power 
by the legislature properly so-called is the 
only source of law. Ordinances issued by the 
President and the Governors and the laws 
‘Imade by the President or his delegate under 
Art. 357 (1) (a) partake fully of legislative 
character and are made in the exercise of 
legislative power, within the contemplation of 
the Constitution. 

16. It is thus clear that the Constituent 
Assembly was -of the view that the President’s 
power to legislate by issuing an ordinance is 
as necessary for the peace and good govern- 
ment of the country as the Parliament’s power 
to legislate by passing laws. The mechanics 
of the Presidents legislative power was 
devised evidently in order to take care of 
urgent situations which cannot brook delay. 
The Parliamentary process of legislation is 
comparatively tardy and can conceivably be 
time-consuming. It is true that it is not easy 
to accept with equanimity the proposition 
that the executive can indulge -in legislative 
- activity but the Constitution is what it says 
and not what one would like it to be. The 
_ Constituent Assembly .indubitably thought, 
despite the strong and adverse impact which 
the Governor-General’s Ordinance-making 
power had produced on the Indian community 
in the pre-independence era, that it was neces- 
Sary to equip the President with legislative 
powers in urgent situations. After all; the 
Constitution makers had to take into account 
life’s realities. As observed by Shri Seervai 
in ‘Constitutional Law of India’ (2nd Edn., 
a 16), “Grave public inconvenience would 
be caused if on an Act, like the Bombay 
‘Sales Tax Act, being declared void, no machi- 
nery existed whereby a valid law could be 
promptly promulgated to take the place of 
the law declared void”. Speaking for the 
‘majority in R. C. Cooper v. Union of India, 
(1970). 3 SCR 530 at p. 559.: (AIR 1970 SC 
. 564 at p. 587), Shah: J. saig “The President 


1982S, C 146 TH.’: 


‘A. K. Roy v. Union: of India 


-cutive and not a legislative act. 


S. C. 721 


is under the Constitution not the repository 


' of the legislative power of the Union, but 


with a view to meet extraordinary ‘situations 
demanding immediate enactment of laws, 
provision is made in the Constitution invest- 
ing the President with power to legislate by 
promulgating Ordinances”. The Constituent 
Assembly therefore conferred upon the ex- 
ecutive the power to legislate, not of course 
intending that the said power should be used 
recklessly or by imagining a state of affairs 
to exist when, in fact, it did not exist; nor, 
indeed, intending that it should be used mala 
fide in order to prevent the people’s elected 
representatives from passing or rejecting a 
Bill affer a free and open discussion, which 
is of the essence of -democratic process. 
Having conferred upon the executive the 
power to legislate by ordinances, if the cir- 
cumstances were such as to make the exercise 
of that power necessary, the Constituent As- 
sembly subjected that power to the self-same 
restraints to which a law passed by the legis- 
lature is subject. That is the compromise 
which they made between the powers of the 
Government and’ the liberties of the people. 
Therefore, in face of the provisions to which 
we have already referred, it seems to us im- 
possible to accept Shri Garg’s contention that 
an ordinance made by the President is an ex- 
An ordi- 
nance issued by the President or the Gover- 
nor is as ‘much law as an Act passed by the 
Parliament and is, fortunately and unques- 
tionably, subject to the same inhibitions. In 
those inhibitions lies the safety of the people. 
The debates of the Constituent Assembly 
(Vol. 8, Part V, Chapter II, pp. 201 to 217) 
would show that the power to issue ordi- 
nances-was regarded as a necessary evil. That 
power was to be used to meet extraordinary 
situations and not perverted to serve political 
ends. The Constituent Assembly’ held forth, 
as it were, an assurance to the people that an 
extraordinary power shall not be used in 
order to perpetuate a fraud on the Constitu- 
tion which is conceived with so much faith 
and vision. That assurance must in all events 
be. made good and the balance struck by tho 
founding fathers between the powers of the 
Government and the liberties of the people 
not disturbed or destroyed. 

17. The next contention of Shri Garg is 
that even assuming that. the power to issue 
ordinances is legislative and not executive in 
character, ordinance is not ‘law’ within . the 
meaning of Art. 21 of the,Constitution. That 
article provides that “No person shall be de- 
prived .of his life or personal liberty except 
according to.procedure established by law”. 
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It is contended by the learned counsel that 
the decision of this Court in A. K. Gopalan, 


‘1950 SCR 88 : (AIR 1950 SC 27) establishes 


that the supremacy of the legislature is 


enshrined in Art. 21 as a fundamental right 


in order to afford protection to the life and 
liberty of the people against all executive 
powers and, therefore, the supremacy of the 


_ legislature cannot be replaced by making the 


4 


executive supreme by allowing it to promul- 
gate ordinances which have the effect of de- 
priving the people of their life and liberty. 
The extent of protection afforded to the right 
conferred by Art. 21 consists, according to 
counsel, in the obligation imposed upon a 
democratic legislature to devise a fair, just 
and reasonable procedure for attenuating the 
liberties of the people. Since the very object 
of Art. 21 is to impose restraints on the 
power of the executive in the matter of de- 


- privation of the life and liberty of the people, 


_|the ordinance-making power. 


) 


it is absurd, so the argument goes, to con- - 
cede to the executive the power to deprive the 

people of the right conferred by Art, 21 by 

issuing an ordinance. The argument, in other 

words, is that the executive cannot under any 

conditions or circumstances be permitted to 

liberate itself from the restraints of Art. 21. 

Shri Garg says that if ordinances are not ex- 

cluded from the precious area: of life and 

liberty covered by Art. 21, it is the executive’ 
which will acquire the right to trample upon 

the freedoms of the people rather. than the 

people acquiring the fundamental right to life 

and liberty. It is also urged that by elevat- 

ing ordinances into the status of laws, the 

principle ‘of separation of powers, which is’ 
a part of the basic structure of the Constitu- 

tion, shall have been violated. An additional 

limb of the argument is that an ordinance 

can never be said to ‘establish’ a procedure, 

because it has a limited duration and is tran- 

sient in character. 

18. In one sense, these contentions af Shri 
Garg stand answered by what we have already 
said about the true nature and Character of 
The conten- 
tion that the word ‘law’ in’ Art. 21 must be 
construed to mean a law made by the legisla- 
ture only and cannot include an ordinance, 
contradicts directly the express provisions of 
Articles 123 (2) and 367 (2) of the Constitu-_ 
tion. Besides, if an ordinance is not law 
within the meaning of Art. 21, it will stand 
released from the wholesome and salutary re- 
straint imposed upon the legislative power by 
Art. 13 (2) of the Constitution. 

19. The contention that the procedure 
prescribed by an ordinance cannot be equated 


‘with the procedure established by law is 


equally unsound. - The word ‘established’ is 


A. K. Roy v. Union of India 


ALR, 


used in Art, 21 in order to denote and ensure 
that the procedure prescribed by law must be 
defined with certainty in order that those who 


are deprived of their fundamental right toj. 


life or liberty must know the precise extent 
of such deprivation. The decisions of this 
Court in State of Orissa v. Bhupendra Kumar 
Bose, 1962 Supp (2) SCR 380 at pp. 398-400: 


' (AIR 1962 SC 945 at pp. 953, 954) and . 


Muhammadbhai Khudabux Chhipa v. State 
of Gujarat, 1962 Supp (3) SCR 875 : (AIR 
1962 SC 1517), illustrate that enduring rights 
and obligations can be created by ordinances. 
The fact that any particular law has 
a temporary duration is immaterial for 
the -purposes of Article 21 so long as the 
procedure prescribed by it is definite and re- 
asonably ascertainable. In fact, the Preven- 
tive Detention laws were in their inception of 
a temporary: character since they had a limit- 
ed duration, They were only extended from 
time to time. : i 


‘20. The argument of the petitioner . thaf 


the fundamental right conferred by Art. 2L ` 


cannot be taken away by an ordinance really 
seeks to adda proviso to Art., 123 (1) tu the 
following effect: “Provided that such Ordin- 
ances shall not deprive any person of his 


right to life or personal liberty conferred by. 


Art. 21 of the Constitution”. An amendment 
substantially to that effect was moved in the 
Constituent Assembly by Shri B. Pocker 
Sahib, but was rejected by the Constituent 
Assembly, (See Constituent Assembly Debates, 
Vol. 8, p. 203). Speaking on the amendment 
moved by.Shri Pocker, Dr. Ambedkar said: 
“Clause (3) of Article 102 lays down that any 


law made by the President under the provi-- ° 


sions of Art. 102 shall be subject to the same 
limitations as a law made by the legislature 
by the ordinary process. Now, any law made 
in the ordinary process by the_legislature is 
made subject to the provisions contained in 
the Fundamental Rights articles of this Draft 
Constitution. That being so, any law made 
under the provisions of Art. 102 would also 


be automatically subject to the provisions 


relating to fundamental rights of citizens, 
and any such law therefore will not be able 


to override those provisions and there is no - 


need for any provision as was suggested by 
my friend, Mr. Pocker, in his amendment 
No. 1796” (page 214). It may be mentioned 
the Draft Art, 102 corresponds to the present 
Art. 123 of the Constitution. 


21. Another answer to Shri Garg’s con- 
tention is that-what Art, 21 emphasises is tbat 
the deprivation of the right to life or liberty 
must be brought about by a State-made law 


and not by the rules of natural law (see A. K 
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Gopalan, 1950 SCR 88 at pp. 111, 169, 199, ` 
27 at ' 


Reference may use- | 


229, 236 and 308-309: (AIR 1950 SC 
pages 39, 60, 61). 
fully be made in this behalf to a few 
representative decisions which illustrate that 
Article’ 21 ‘takes in laws other than 
those enacted by the legislature. In Re: 
Sant Ram, (1960) 3 SCR 499 at page 506: 
(AIR 1960 SC 932 at page 935), the 
Rules made by the Supreme Court; in State 
of Nagaland v. Ratan Singh, (1966) 3 SCR 
830 at pp. 851, 852: (AIR 1967 SC 212 at 


pp. 223, 224), the Rules made for the govern- 


ance of Nagaland Hills District; in Govind 


v. State of Madh. Pra., (1975) 3 SCR 946 at 
pp. 955-956 : (AIR 1975 SC 1378 at pp. 1385, : 


1386), the Regulations made under the Police 
Act; in Ratilal Bhanji Mithani v. Asstt. Col- 
lector of Customs, Bombay, (1967) 3 SCR 926 
at pp. 928-931 : (AIR 1967 SC 1639 at 
pp. 1641, 1642, 1643), the Rules made by the 
High Court under Art. 225 of the Constitu- 
tion; and in Pandit M. S. M. Sharma v. Shri 
Sri Krishna Sinha, 1959 Supp (1) SCR 806 
at pp. 860-861 : (AIR 1959 SC 395 at pp. -410- 
411), the Rules made by a House of Legisla- 
ture under Art. 208, were all regarded as lay- 
ing down procedure established by ‘law’ for 
the purposes of Art. 21. 


22. We must therefore reject the conten- 
tion that Ordinance is not ‘law’ within’ the 
meaning of Art. 21 of the Constitution. '. 

23. There is no substance in the argument 
that the ordinance-making power, if extended 
fo cover matters mentioned in Art. 21, will 
destroy the basic structure of the separation 
of powers as envisaged by the Constitution. 
_|in the first place, Art. 123 (1) is a part of 
the Constitution as originally enacted; and 
secondly, our Constitution does not follow 
the American pattern of a strict separation 
of powers. 

24. We may here take up for considera- 
tion some of the submissions made by Shri 
Yarkunde on the validity of the National Se- 
curity Ordinance. He contends that the 
power to issue an ordinance under Art, 123 
is subject to the pre-condition that circum- 
Stances must exist which render it necessary 
for the President totake immediate action. 
- The power to issue an ordinance is conferred 


upon the President in order to enable him to- 


act in unusual and exceptional circumstances. 
Therefore, according to Shri Tarkunde, un- 
usual and exceptional circumstances must be 


shown to exist, they must be relevant on the. 


question of the necessity to isstie an ordinance 
and they must be such-as' to satisfy a reason- 
able person that, by reason thereof, it was 
necessary to take immediate action and issue 
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an ordinance. The legislative power to issue 


‘an ordinance being conditional, the question 


as regards the existence of circumstances 
which compelled the. issuance of ordinance is 
justiciable and it is open to this Court, says 
Shri Tarkunde, to determine whether the 
power was exercised on the basis of relevant 
circumstances which establish the necessity to 
take immediate action or whether it was 
exercised for a collateral purpose. In sup- 
port of this contention, Shri Tarkunde relies 
on the circumstance that the amendment in- 
troduced in Art. 123 by the 38th Constitution 
Amendment Act, 1975, was deleted by the 
44th Constitution Amendment Act, 1978. Sec- 
tion 2 of the 38th Amendment Act intro- 
duced Clause (4) in Art. 123 to the follow- 
ing effect: 


“Notwithstanding anything in this Constitu- 
tion, the satisfaction of the President men- 
tioned in Cl. (1) shall be final and conclu- 
sive and shall not be questioned in any Court 
on any ground,” 


This amendment was expressly deleted by 
Section 16 of the 44th Amendment Act. Shri 
Tarkunde says that the deletion of the parti- 
cular clause is a positive indication that the 
Parliament did not consider it safe or proper 
to entrust untrammelled powers to the execu- 
tive to issue ordinances. It therefore decided 
that the President’s satisfaction should not be 
“final and conclusive” and that it should be 
open to judicial scrutiny. Shri Tarkunde add- 
ed that the exercise of a conditional power is 
always subject to the proof of conditions and 
no distinction can be made in this regard be- 
tween conditions imposed by a statute and 
conditions imposed by a constitutional provi- 
sion. Relying on Section 106 of the Evi- 
dence Act, Shri Tarkunde says that circum- 
stances which necessitated the passing of the 
ordinance being especially within the know- 
ledge of the executive, the burden lies upon 
it to prove the existence of those circum- 
stances. = 


25. It is strongly pressed upon us that we 
should not avoid the decision of these points 
on the plea that they involve political ques- 
tions. Shri Tarkunde distinguishes the deci- 
sion in the Rajasthan Assembly Dissolution 
case (1978) 1 SCR 1: (AIR 1977 SC 1361) 
on. this aspect by saying that Art. 356 which 


-Was under consideration in that case uses 


language which is much wider than that of 
Article 123. He relies on Seervai’s observa- 
tion in the ‘Constitutional Law of India’ (2nd 
Edition, Volume TI pages 1795 and 1797) to 
the effect that “there is no place in our Con- 
Stitution for the doctrine of the political 
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question” since that doctrine is based on, 
and is a consequence of, a rigid separation of 
powers in the U. S. Constitution and our 
Constitution is not based on a rigid separa- 
tion of powers. Reliance is placed by Shri 
Yarkunde on the decision in the Privy Purse 
case (1971)3 SCR 9, 75, 168-169: (AIR 1971 
SC 530 atpp. 564, 565, 618, 619 and 620) in 
which Shah, J. observed that “Constitutional 
mechanism ina democratic polity does not 
contemplate existence of any function which 
may gua the citizens be designated as poli- 
tical and orders made in exercise whereof are 
not liable to be tested for their validity be- 
_fore the lawfully constituted Courts”. In the 
same case Hegde, J., said that “There is 
nothing like a political power under-our Con- 
stitution in the- matter of relationship between 
the executive and the citizens”. 


26. We see the force of the contention 
that the question whether the pre-conditions 
of the exercise of the power conferred by 
Art. 123.are satisfied cannot be regarded as 
a purely political question. The doctrine of 
the political question was evolved in the 
United States of America on the basis of its 
Constitution which Has adopted the system of 
a frigid separation of powers, unlike ours. In 
fact, that is one of the principal reasens why 
the U. S, Supreme Court had refused to give 
advisory opinions (See Seervai on Constitu- 
tional Law of India, Vol.-IIJ, p. 1796, Foot 
Notes 64 and 65. (The Constitution of the 
United States, Congressional Edition, 4th Ed., 
pp. 649-50)). In Baker v. Carr, (1962) 7 Law 
Ed 2d 663 at pp. 685-86, Brennan, J. said 
that the doctrine of political question was 

“essentially a function of the separation of 
powers”. There is also a sharp difference in 
the position and powers of the American Pre- 
sident on one hand and the President of 
India on the other. The President of the 
United States exercises executive: power in 
his own right and is responsible not to, the 
Congress but to:the people who elect him. 
In India, the executive power of the Union 
is vested in the President of India, but he is 
obliged to exercise it on the aid and advice 
of his Council of Ministers. The President’s 

“satisfaction” is therefore nothing but the 
satisfaction of his Council of Ministers in 
whom the real executive power resides. It 


must also be mentioned that in the United . 


States itself, the doctrine óf the political ques- 
tion has come under a cloud and has been the 
subject matter of adverse criticism. It is said 
that all that the doctrine really means is that 
in the exercise of the power of judicial re- 
view, the Courts must adopt a ‘prudential’ at- 
titude, which requires that they should ` be 
wary of deciding upon the. merit of any issue 
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in which claims of principle as to the issue 
and claims of expediency as to the power and 
prestige of Courts are in sharp conflict. The 
result, more or less, is that in America the 
phrase “political question” has become “a 
little more than a play of words”. 


27. The Rajasthan case (AIR 1977 SC 
1361) is often cited as an authority for the 
proposition that the Courts ought not to 
It has to be 
borne in mind that at the time when that 
case was decided, Article 356 contained 
Clause (5) which was inserted by the 38th 
Amendment, by which the satisfaction of the 
President mentioned in Clause (1) was made 
final and conclusive and that satisfaction was 
not open to be questioned in any Court on 
any ground. Clause (5) has been deleted by 
the 44th Amendment and, therefore, any ob- 
servations made in the Rajasthan case on the 
basis of that clause cannot any longer hold 
good. It is arguable that the 44th Constitu- 
tion Amendment Act leaves no doubt that 
judicial review is not totally excluded in re- 


- gard to the question relating to the. President’s 


satisfaction. 


28. There are, however, two reasons why 
we do not propose to discuss at greater length 
the question as regards the justiciability of. 
the President’s satisfaction under Art. 123 (1) 
of the Constitution. In the first place, the © 
Ordinance has been replaced by an Act. It 
is true, as contended by Shri Tarkunde, that 
if the question as regards the justiciability of 
the President’s satisfaction is not to be con- 
sidered for the reason that the, ordinance has 
become an Act, the occasion will hardly ever 


arise for considering that question because, 


by the time the challenge made to an Ordi- 
nance comes up for consideration before the 
Court, the ordinance almost invariably shall 
have been replaced by an Act. All the same, 
the position is firmly established in the field 
of constitutional adjudication that the Court 
will decide no more than needs to be decid- 
ed in any particular case. Abstract questions 
present interesting challenges, but it is for 
scholars and text-book -writers to unrave 
their mystique. It-is not for the Courts to 
decide questions which are but of academic 
importance. 


29. The other reason why we are not in 
clined to go into the question as regards the 
justiciability of the President’s satisfaction, 
under Art. 123 (1) is that on the material 
which is placed before us, it is impossible for 
us to arrive at a conclusion one way or the 
other. We are not sure whether a question 
like the one before us would be governed by 
the rule of burden of proof contaifed -in Sec- - 
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tion 106 of the Evidence Act, though we are 
prepared to proceed on the basis that the 
existence of circumstances which. led to the 
passing of the Ordinance is especially within 
the knowledge of the executive. But before 
casting the burden on the executive to estab- 
lish those circumstances, at least a prima 
facie case must be made out by the challenger 
to show that there could not have existed any 
circumstances necessitating the issuance of 
the Ordinance. Every casual or passing 
challenge to the existence of circumstances, 
which ‘rendered it necessary for the President 
to take immediate action by issuing an ordi- 
nance, will not be enough to shift the burden 
of proof to the executive to establish those 
circumstances. Since the petitioners have not 
laid any acceptable foundation for us to hold 
that no circumstances existed or could have 
existed which rendered it necessary for the 
President to take; immediate action by pro- 
mulgating the impugned Ordinance, we are 
unable to entertain the contention that the 


Ordinance is unconstitutional for the reason” 


that the pre-conditions to the exercise of the 
power conferred by Art. 123 are not fulfilled. 
That is why we do not feel called upon to ex- 
amine the correctness of the submission made 
by the learned Attorney General that in the 
very nature of things, the “satisfaction” of 
the President which is the basis on which he 
promulgates an Ordinance is founded upon 
materials which may. not be available to 
Others and which may not be disclosed with- 
_out detriment to public interest and that, the 
circumstances justifying the issuance of the 
Ordinance as well as the necessity to issue it 
lie solely within the President’s judgment and 
are, therefore, not justiciable. - 


30. The two surviving contentions of Shri 
Garg that the power to issue an ordinance 
can operate on a virgin land only and that 
Articles 14, 19 and 21 will be reduced to a 
dead letter if the executive is permitted to 
take away the life or liberty of the people by 
an ordinance, need not detain us long. The 
Constitution does not impose by its terms 
any inhibition on the ordinance-making power 
that it shall not be used to'deal with a sub- 
ject matter which is already covered by a law 
made by the Legislature. There is no justifi- 
cation for imposing any such restriction on 
the ordinance-making power, especially when 
an ordinance, like any law made by the 
Legislature, has to comply with the mandate 
of Art. 13 (2) of the Constitution. Besides, 
legislative activity, properly so-called, has 
proliferated so enormously in recent times 
that it is. difficult to discover a virgin land or 
a fresh field on. Which the ordinance-making 
power can: operate, as if on a clean’ slate. 
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Today, there is possibly no subject under the 
sun which the Legislature has not touched. 


31. As regards Articles 14, 19 and 21 béing 
reduced to a dead leiter, we are unable to 
appreciate how an ordinance which is sub- 
ject to the same constraints as a law made 
by the Legislature can, in its practical opera- 
tion, result in the obliteration of these arti- 
cles. The answer to this contention is again 
to be found in the provisions contained in 
Article 13 (2). 

32. That disposes of the contentions ad- 
vanced by the various parties on the validity 
of the ordinance. We must mention that in 
a recent judgment dated October 20, 1981 
delivered by a Constitution Bench of this 
Court in Writ Petn, No. 355 of 1981 : (report- 
ed in AIR 1981 SC 2138) (the Bearer Bonds 
case), the question as regards the nature and 
scope of .the ordinance-making power has 
been discussed elaborately. We adopt the . 
reasoning of the majority judgment in that 
case, 

33. The arguments advanced on behalf of 
the various petitioners can be broadly classi- 
fied under six heads: (1} The scope, limits 
and justiciability of the ordinance-making 
power; (2) The validity of Preventive Deten- 
tion in the light of the severe deprivation of 
personal liberty which it necessarily entails; 
(3) The effect of the non-implementation of 
the 44th Amendment in so far as it bears 
upon the Constitution of the Advisory Boards; 
(4) The vagueness of the provisions of the 
National Security Act, authorizing the deten- 
tion of person for the reasons mentioned in. 
Section 3 of the Act; (5) The unfairness and 
unreasonableness of the procedure before the 
Advisory Boards; and (6) The unreasonable- 
ness and harshness of the conditions of de- 
tention. We have dealt with the first ques- 


. tion fully though the impugned ordinance has 


been replaced by an Act, since the question 
was argued over several days and arises 
frequently —- as frequently as ordinances are - 
issued. All that needs have been said was 
said on that question by the various counsel 
and the relevant data was fully placed before 
us. We will now turn to the second ques- 
tion relating to the validity of Preventive De- 
tention as a measure for regulating the 
liberties of the subject. 

34. ‘There can be no doubt that personal 
liberty is a precious right. So did the found- 
ing fathers believe at any rate because, while 
their first object was to give unto the people 
a Constitution whereby a Government was 
established, their second object, equally im- 
portant, was to protect the people against the 


Government. That is why, while conferring 
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extensive powers on the Government like the 
Power to declare an emergency, the power to 
suspend the enforcement- of fundamental 
rights and the power to issue Ordinances, 
they assured to the people a Bill of Rights 
by ‘Part ii! of the Constitution, protecting 
against executive and legislative despotism 
those human rights which they regarded’ as 
fundamental. The imperative necessity to 
protect those rights is a lesson taught by all 
history and all human experience. Our Con- 
Stitution-makers had lived through bitter 
years and seen an alien government trample 
upon human rights which the country had 
fought hard to preserve. They believed like 
Jefferson that “an elective despotism was not 
fhe government we fought for”. And there- 
fore, while arming the government with large 
powers to prevent anarchy from within and’ 
conquest from without, they took care to 
ensure that those powers were not abused to 
mutilate the liberties of the people. 


35. But, the liberty of the individual has 
to be subordinated, within reasonable bounds, 
to the good of the people. Therefore, acting 
in public interest, the Constituent Assembly 
made provisions in Entry 9 of List I and 
Entry 3 of List II, authorising the Parlia- 
ment and the State legislatures by Art. 246 
to pass Jaws of preventive detention, These 
entries read thus: 

Entry 9, List I: 

“Preventive detention for reasons connect- 
ed with Defence, Foreign Affairs, or the se- 
curity of India; persons subjected to such de- 
tention.” 

Entry 3, List W: 


“Preventive detention for reasons connect- 
ed with the security of a State, the mainten- 
ance of public order, or the maintenance of 
supplies and services essential to the com- 
munity; persons subjected to such detention.” 
The practical need and reality of the laws of 
preventive detention find concrete recognition 
in the provisions of Art. 22 of the Constitu- 
tion. Laws providing for preventive deten- 
_ tion are expressly dealt with by that article 
and their scope appropriately defined. “The 
established Courts of Justice, when a .ques- 
tion arises whether the prescribed limits have 
been exceeded, must of necessity determine 
that question; and the only way in which 
they can properly do so, is by looking to the 
terms of the instrument by which, affirma- 
tively, the legislative’ powers ‘were: created, 
and by which, negatively, they are restricted. 
If-what has been done is legislation, within 
the general scope of the affirmative words 
which give the power, and if it violates no 
express condition or restriction by which that 
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power is limited ... ... ..., it is not for any 
Court of Justice to inquire further, or to 
enlarge constructively those conditions and 
restrictions” (see Queen v. Burah, (1878) 5 
Ind App 178, 193-194’ Per Lord Selborne. 
The legislative power in -respect of preven- 
tive detention is expressly limited to the 
specific purposes mentioned in Entry 9, 
List I and Entry 3, List IH. It is evident 
that the power of preventive detention . was 
conferred by the Constitution in order to 
ensure that the security and safety of the 
country and the welfare of its people are not 
put in peril. So long as a-law of preventive 
detention operates within the general scope 
of the affirmative words used in the respec- 
tive entries of the union and concurrent lists 
which give that power and so long as it does 
not violate any condition or, restriction plac- 
ed upon that power by the Constitution, the 
Court cannot invalidate that law on the spe- 
cious ground that it is calculated to interfere 
with the liberties of the people. Khanna J., 
in his judgment in the- Habeas Corpus case, 
1976 Supp SCR 172 at pp. 291-292, 294-296: 
(AIR 1976. SC 1207 at pp. 1268, 1269, 1270, 
1271 and 1272), has dwelt upon the need for 
preventive detention in public interest. 

36. The fact that England and America 
do not resdért to preventive detention in nor- 
mal times was known to our Constituent 
Assembly and yet it chose to provide for it, 
sanctioning its use -for specified purposes. 
The attitude of two other well-known demo- 
cracies to prevéntive detention as a means 
of regulating the lives and liberties of the 
people was undoubtedly relevant to the fram- 
ing of our Constitution. But the framers 
having decided to adopt and legitimise it, 
we cannot declare it unconstitutional by im- 
porting our notions of what is right and 
wrong. The power to judge the fairness and 
justness of procedure established by a law 
for the purposes of Art. 21 is one thing: that 
power can be spelt’out from the language of 
that article. Procedural safeguards are the 
handmaids of equal justice and since, the 
power of the government is colossal as com- 
pared with the power of an individual, the 
freedom of the individual can be safe only 
if he has a guarantee that he will be treated 
fairly. The power to decide upon the just- 
ness of the law itself is quite another thing: 
that power springs from a ‘due process’ pro- 
vision such as is to be found in the Sth and 
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14th Amendments’ of the American Consti- > 


tution by which no person can be deprived . 


of life, liberty or property” “without due 
process of law”. £ 

37.. In so far as our Constitution is con- 
cerned, an amendment -was moved’ by Pandit 
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Thakur Dass Bhargava to draft Article 15, 
which corresponds to Art. 21 of the Consti- 
tution, for substituting the words “without 
due process of law” for the words “except 
“according to procedure established by law”. 
Many members spoke on that amendment 
on Dec. 6, 1948, amongst whom were Shri 
K. M. Munshi, who was in favour of the 
amendment, and Sir Aladi Krishnaswamy 
Ayyar who, while explaining the view of the 
Drafting Committee, said that he was ‘still 
open to conviction”. The discussion of the 
amendment was resumed by the Assembly on 
Dec. 13, 1948 when, Dr. Ambedkar, who too 
had an open mind on the vexed question 
of ‘due process’, said: 


“eee [ must confess that I am some- 
what in a difficult position with regard to 
Article 15 and the amendment moved by 


my friend Pandit Bhargava for the deletion 
of the words “procedure according to law” 
and the substitution of the words “due pro- 
cess”. : 
XX XX ' XX XX” 

“The question of “due process” raises, in 
my judgment, the question of the relation- 
ship between the legislature and the judiciary. 
In a federal constitution, it is always open to 
the judiciary to decide whether any parti- 
cular law passed by ‘the legislature is ultra 
vires or intra vires in reference to the powers 
of legislation which are granted by the Con- 
stitution to the particular legislature. ...... The 
‘due process’ clause, in my judgment, would 
give the judiciary the power to question the 
law made by the legislature on another 
ground. That ground would be whether 
that law is in keeping with certain funda- 
mental principles relating to the rights of the 
individual. In other words, the judiciary 
would be endowed with the authority to 
question the law not merely on the ground 
Whether it was in excess of the authority of 
the legislature, but also on the ground whe- 
‘ther the law was good law, apart from the 
question of the powers of the legislature 
making the law. The question now 
raised by the introduction of the phrase 
‘due process’ is whether the judiciary should 
be given the additional power to question 
the laws made by the State on the ground 
that they violate certain fundamental princi- 
ples.” r 


“leee There are dangers on both sides. 
For myself I cannot altogether omit the pos- 
sibility of a Legislature packed by party 
men making laws which may abrogate- or 
violate what we regard as certain fundamen- 
tal principles affecting the life and liberty of 
an individual. At the same time, I do not 
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see how five or six gentlemen sitting in the 
Federal or Supreme Court examining laws 
made by the Législature and by dint of their 
own individual conscience or their bias or 
their prejudices be trusted to determine which 
is good and which flaw is bad. 
It is rather a case where a man has 
to sail between Charybdis and Scylla and 
I therefore would not say anything. I would 
leave it to the House to decide in any way 
it likes.” (See Constituent Assembly Debates 
Vol. VH, pp. 999-1001.) 

The amendmeht was then put to vote and 
was negatived. In view of this background 
and in view of the fact that the Constifution. 
as originally conceived and enacted, recog- 
nizes preventive detention as a, permissible 
means of abridging the liberties of the peo- 
ple, though subject to the limitations impos- 
ed by Part HI, we must reject‘ the conten- 
tion that preventive detention is basically im- 
permissible under the Indian Constitution. 


38. The third contention centres around 
the 44th Constitution Amendment Act, 1978. 
with particular reference to S. 1 (2) and Sec- 
tion 3 thereof. Section 1 reads thus: 


“1. Short title and commencement. — 

(1) This Act may be called the Constitu- 
tion (Forty-fourth Amendment) Act, 1978. 

(2) It shall come into force on such date 
as the Central Government may, by notifi- 
cation in the Official Gazette, appoint end 
different dates may be appointed for differ- 
ent provisions of this Act.” ) 
Section 3 reads thus: 


“3. Amendment of Art. 22-—~ In Arti- 
cle 22 of the Constitution, —~ 

(a) for clause (4), the following clause shall 
be substituted, namely :— 

“(4) No law providing for preventive 
detention shall authorise the detention of a 
person for a longer period than two months 
unless an Advisory Board constituted in ac- 
cordance with the recommendations of the 
Chief Justice of the appropriate High Court 
has reported before the expiration of the 
said period of two months that there is in 
its opinion sufficient cause for such deten- 
tion : 

Provided that an Advisory Board shall 
consist of a Chairman and not less than two 
other members, and the Chairman shall be 
a serving Judge of the appropriate High 
Court and the other members shall be serv- 
ing or retired Judges of any High Court: 

Provided further that nothing in this 
clause shall authorise the detention of any 
person beyond the maximum period prescrib- 
ed by any law made by Parliament under 
sub-clause (a) of Cl. 7. 
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‘Explanation.— In this clause, ‘appropriate 
High Court’? means, — 

(i) in the case of.the detention of a per- 
son in pursuance of an order of detention 
made by the Government of India or an offi- 
cer or authority subordinate to that 
ernment, the High Court for the Union Terri- 


. tory of Delhi; ; 


(ii) -in the case of the detention of a per- 
son in pursuance of an order of detention 
made by the Government of any State (other 
than a Union Territory), the High Court for 
that State; and 


(iii) in the case of the detention of a per- 


, son in pursuance of an order of detention 


ee 


“made by the administrator of a Union Terri- 
` tory or an officer or authority subordinate 


to such administrator, such High Court as 
may be specified by or under any law made 
by Parliament in this behalf”: 

(b) in clause (7) ~ 

(i) sub-clause (a} shall be omitted; 

(ii) sub-clause (b) shall be re-lettereqd as 
sub-clause (a); and 

(iii) sub-clause (c) shall be re-lettered as 
sub-clause (b) and in the sub-clause as so re- 
lettered, for the words, brackets, letter and 
figure “sub-clause (a) of clause (4)”, the word, 
brackets and figure “clause a” shall be sub- 
stituted.” 

Clause (4) of Article 22 of the Constitution to 
which the above amendment was made by the 
44th Amendment reads thus: 

“22 (4). No law providing for preventive 
detention shall authorise the detention of a 
person for a longer period than three months 
unless —~ 

(a) an Advisory Board sooi of persons 
who are, or have been, or are qualified to be 
appointed as, Judges of a High Court has re- 
ported before the expiration of the said period 
of three months that there is in its opinion 
sufficient cause- for such detention: 


Provided that nothing in this sub-clause 
shall authorise the detention of any person 
beyond the maximum period prescribed by 
any law made by Parliament under sub- 
clause (b) of clause (7); or 

(b) such person is detained in accordance 
with the ‘provisions of any law made by 
Parliament under sub-clauses (a) and (b) of 
clause (7).” 

Clause (7) of Article 22 to which also amend- 
ment was made by the 44th Amendment reads 
thus: 


“22 (7). Parliament may by law nadie — 
(a) the circumstances under which, and the 
class or classes of cases in which, a` person 
may be detained for. a period “longer than 


three months under: any law- providing. for 
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preventive detention without obtaining the 
opinion of an Advisory Board in accordance 
with the provisions of sub-clause (a) of 
clause (4); , 

(b) the maximum period for which any 
person may in any class or classes of . cases’ 
be detained under any law providing for pre- 
ventive detention; and ` 

(c) the procedure to be followed by an 
Advisory Board in an inquiry under sub- 
clause (a) of clause (4).” 

39. The 44th Amendment Act received 
the assent of the President under Art. 368 (2) 
on April 30, 1979. Most of the provisions of 
the 44th Amendment were brought into force 
with effect from June 20, 1979 by a notifica- 
tion issued by the Central Government on 
June 19, 1979. The rest of the provisions of 
the Amendment were brought into force with 
effect from August 1, 1979 except S. 3 where- 
by Article 22 was amended, which has not 
yet been brought into force. The position, 
as it stands today from the Government’s 


point of view, is that Advisory Boards can 


be constituted to consist of persons who are 
or have been, or are qualified to be appoint- 
ed as,- Judges of a High Court in accordance 
with the provisions of Article.22 (4) (a) in its 
original form. The amendment made to that 
article by S. 3 of the 44th Amendment not 
having been brought into force by the Central 
Government by issuing a notification under 
S. 1 (2), it is not necessary, according to the 
Union Government, to constitute Advisory 
Boards in accordance with the recommenda- 
tions of the Chief Justice of the appropriate 
High Court and consisting of a Chairman 
and not less than two other members, the 
Chairman being a serving Judge of the ap- 
propriate High Court and the other members 
being serving or retired Judges of. any High 
Court. 

49. Before adverting to the arguments 
advanced before us on the question of the 
44th Amendment, it must be mentioned that 
the National Security Ordinance which came 
into force on Sept. 22, 1980 provided by 
clause (9) for the constitution of Advisory 
Boards strictly in accordance with the pro- 
visions of S. 3 of the 44th Amendment Act, 
in spite of the fact that the aforesaid section 
was not brought into. force. The National 
Security Act was passed on Dec. 27, 1980 
replacing the Ordinance retrospectively. . Sec- 
tion 9 of the Act makes a significant depar- 
ture from Cl. (9) of the Ordinance by pro- 
viding for the constitution of Advisory 
Boards in accordance with Art. 22 (4)-in its 
original form and not in accordance with- the 
amendment made: to. that article a See. 3 
of the 44th: Amendment .Act. , 
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‘41.- The arguments: advanced before us 
by various counsel, bearing on the 44th 
Amendment have different facets and shall 
have to be considered separately. The main 
thrust-of Dr. Ghatate’s argument is that the 
Central Government was under an obligation 
to bring Sec, 3 of the 44th Amendment into 
force within a reasonable time after the Pre- 
‘sident gave his assent to the Amendment and 
since it has failed so far to do so, this Court 
must, by a mandamus, ask the Central Gov- 
ernment to issue a notification under Sec- 
tion 1-(2) of the Amendment, bringing it into 
force without any further delay. Alter- 
natively, Dr. Ghatate contends that clause (2) 
of Sec. 1 of the 44th Amendment is ultra 
vires the amending power conferred upon 
the Parliament by Art. 368 of the Constitu- 
tion. He argues: The power to amend the 
Constitution is vested in the Parliament by 
Article 368, which cannot be delegated to 
the executive. By such delegation, the Par- 
liament has created a parallel constituent 
body which is impermissible under the terms 
of Art: 368. Sub-section (2) of S. 1 of the 
44th Amendment Act vests an uncontrolled 
power in the executive to amend the Consti- 
tution at its sweet will, which is violative of 
the basic structure of the Constitution. Sec- 
tion 1 (2) is also bad because by conferring 
an unreasonable, arbitrary and unguided 
power on the executive, it violates Arts. 14 
and 19 which are an integral part of the 
basic structure of the Constitution. 

42. Shri Tarkunde does not ask for a 
mandamus, compelling the Central Govern- 
ment to bring S. 3 of the 44th Amendment 
Act into force. He challenges the Central 
Government’s failure to bring Section 3 into 
force as mala fide and ‘argues: By refusing 
to bring S. 3 into force within a reasonable 
time without any valid. reason, the Central 
Government has flouted the constituent deci- 


sion of the Parliament arbitrarily, which is 
violative of Art, 21. No law. of preventive 
detention can be valid unless it complies 


with Art. 22 of the Constitution, particularly 
with Cl. (4) of that Article. Since the 
National Security Act does not provide for 
the constitution of Advisory Boards in ac- 
cordance with S. 3 of the 44th Amendment 
Act, the whole Act is bad. There was an 
obligation upon the Central Government to 
bring the whole of the 44th Amendment -into 
force within a reasonable time, since Sec- 
tion 1 (2) cannot be construed as conferring 
a right of veto on the executive ‘to nullify 
‘or negate a constitutional amendment. The 
‘bringing into force of a constitutional - Ami- 
endment,.when such power is left to.the 


executive, may be conceivably deferred: for 
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reasons arising out of the inherent nature of 
the provisions which are to be brought into 
force. But the executive cannot defer or 
postpone giving effect to a constitutional am- 
endment for policy reasons of its own which 
are opposed to. the policy of the constituent 
body as reflected in the constitutional am- 
endment. The fact that the National Secu- — 
rity Ordinance provided by Cl. (9) for the 
constitution of: Advisory Boards in accord- 
ance with the provisions of the 44th Amend- 
ment shows that no administrative difficulty 
was envisaged or felt in bringing the parti- 
cular provision into force. The National’ - 
Security Act dissolves the Advisory Boards 
constituted under the Ordinance in accord- 
ance with the 44th Amendment and substitu- 
tes them by Advisory Boards whose compo- 
sition is contrary to the letter and spirit of 
that Amendment. 


43. Shri Jethmalani, like Shri YTarkunde, 
relies upon the provisions of the 44th Am- 


.endment-in regard to the constitution of 


Advisory Boards in. support of the conten- 
tion that the National Security Act is bad 
for non-compliance with S. 3 of the Amend- 
ment, despite the fact that the said section 
has not been brought into force. No Act 
passed by æ legislature, according to Shri 
Jethmalani, can flout the constituent view or 
decision of the Parliament, whether or not 
the Constitutional Amendment has been 
brought into force. In any event, contends 
the learned counsel, even if Section 3 of the 
44th Amendment Act has not been brought 
into force, the wisdom of that Amendment, 
in so far as it bears on the composition of 
Advisory Boards, is available to the Court. 
The view of the constituent body on that 
question cannot but be regarded as reason- 
able, and to the extent that the provisions of 
the impugned Act run counter to that view, 
the Act must be held to be unreasonable 
and for that reason struck down. 


44. Both Dr. Ghatate and Shri Garg con- 
tend that despite the provisions of S. 1 (2) 
of the 44th Amendment -Act, Art. 22. of the _ 
Constitution stood amended on April 30, 
1979 when the 44th Amendment Act receiv- 
ed the assent of the President and that there 
was nothing more that.remained to be done 
by the executive. Section 1 (2) which, ac- 
cording to them is misconceived and abor- 
tive must be ignored and severed from the 
rest of the Amendment Act and the rest of 
it deemed to have come into force on Apr. 
30, 1979. 


. 45. In so. far as ‘the arguments set out 
above bear on the reasonableness of the 
provisions of the. National Security Act, we 
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will consider them later when we will take 
up for examination the contention that the 
Act is violative of Arts. 19 and 21 on ac- 
count of the unresonableness or unfairness 


of its provisions and of the procedure pre-. 
At this juncture we will limit , 


scribed by it. 
ourselves to a consideration of those argu- 
ments in so far as they bear upon the inter- 
pretation of S. 1 (2) of the 44th Amendment 
Açt, the consequences of the failure of the 
Central Government to issue a notification 
under that provision for bringing into force 
the provisions of Sec. 3 within a reasonable 
time and the question as to whether, despite 
the provision contained in S. 1 (2), the, 44th 
Amendment Act must be deemed to have 
come into force on the date on which the 
President gave his assent to it. The point 
last mentioned raises the question as to whe- 


ther S. 1 (2) of the 44th Amendment Act is . 


„severable from the rest of its provisions, if 
that section is bad for any reason. 


46. The argument arising out of the pro- 
visions of Art, 368 (2) may be considered 
first. It provides that when a Bill whereby 
the Constitution is amended is passed by the 
requisite majority, it shall be presented to 
the President who shall give his assent to 
tbe- Bill, “and thereupon the Constitution 
shall stand amended in accordance with the 
‘terms of the Bill”. This provision shows 
that a constitutional amendment cannot have 
any effect unless the President gives his as- 
sent to it and secondly, that nothing more 
than the President’s assent’ to an amendment 
duly passed by the Parliament is required, 
in order that the Constitution should stand 
amended in accordance with the terms of 
the Bill. It must, follow from this that the 
Constitution stood amended’ in accordance 
with the terms of the 44th Amendment Act 
when the President gave his assent to that 
Act on April 30, 1979. We must then turn 
to that Act for seeing how and in what 
' manner the Constitution stood thus amend- 
ed. The 44th Amendment Act itself pre- 
scribes by S. 1 (2) a pre-condition which 
must be satisfied before any of its provi- 
sions can come into force. ‘That pre-condi- 
tion -is the issuance by the Central Govern- 
ment of a notification in the Official Gazette, 
appointing the date from which the Act or 
any- particular provision thereof will come 
into force, with power to appoint different 
-dates for different: provisions. Thus, accord- 
‘ing to the very terms of the 44th Amend- 
ment, none of its provisions can come. into 
force unless and until the Central Govern- 
ment issues a notification as contemplated 
by S. 1 (2).° 


` 
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47, There is no internal . contradiction 
between the provisions of Art. 368 (2) and 
those of S. 1 (2) of the 44th Amendment 
Act. Article 368 (2) lays down a rule of 
general application as to the date from which 
the Constitution would stand amended in 
accordance with the Bill assented to by the 
President. Section 1 (2) of the Amendment 
Act specifies the manner in which that Actor 
any of its provisions may be brought into 
force, The distinction is between the Con- 
stitution standing amended in accordance 
with the. terms. of the Bill assented to by the 
into 
force of the Amendment thus introduced 
into the Constitution. For determining. the 
date with effect from which the Constitution 
stands amended in accordance with the terms 
of the Bill, one has.to turn to the date on 
which the President gave, or was obliged to 
give, his assent to the Amendment. For 
determining the date with effect from which 
the Constitution, as amended, came or will 
come into force, one has to turn to the noti- 
fication, if any, issued by the Central Gov- 
ernment ‘under S. 1 (2) of the Amendment 
Act. i 


48. The Amendment Act may provide 
that the amendment introduced by it shall 
come into force immediately upon the Pre- 
sident giving his assent to the Bill or it may 
provide that the amendment shall come into 
force on a future date. Indeed, no objection 
can be taken to the Constituent body ‘itself 
appointing a specific future date with effect 
from -which the Amendment Act will come 
into force; and if that be so, different dates 
can be appointed by it for bringing into 
force different provisions of the Amendment 
Act. The point of the matter is that the 
Constitution standing amended in accord- 
ance with the terms of the Bill and the am- 
endment thus introduced into the Constitu- 
tion coming into force are two distinct things. 
Just as a law duly passed by the Legislature 
can have no effect unless it comes or is 
brought into force, similarly, an amendment 
of the Constitution can have no effect unless 
it comes or is brought into force. The fact 
that the Constituent body may itself specify} . 
a future date or dates with effect from which 
the Amendment Act or any of its provisions 
will: come into force shows that there is no 
antithesis between Art. 368 (2) of the Con- 
stitution and S. 1 (2) of the 44th Amendment 
Act. The expression of legislative or, con- 
stituent will as regards the date-of enforce- 
ment of the law or Constitution is an inte- 
gral part thereof. That is why it is difficult 
to accept the submission that, contrary to 
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thé expression of the constituent will, the 
amendments introduced by the 44th Amend- 
ment Act came into force on. April 30, 1979 
when the President gave his assent to that 
Act. The true position is that the amend- 
ments introduced by the 44th Amendment 
Act did not become a part of the Constitu- 
tion on April 30, 1979. They will acquire 
that status only when the Central Govern- 
ment brings them into force by issuing a 
notification under S. 1 (2) of the Amendment 
Act. 

49, The next question for consideration 
is whether S. 1 (2) of the 44th Amendment 
Act is ultra vires the power conferred on the 
Parliament by Art. 368 to amend the Consti- 
tution. The argument is that the constituent 
power must be exercised by the constituent 
body itself and it cannot be delegated by it 
to the executive or any other agency. For 
determining this question, it is necessary to 
bear in mind that by ‘constituent power’ is 


meant the power to frame or amend the 
Constitution. The power of amendment is 
conferred upon the Parliament by Art. 368 


(1), which provides that the Parliament may 
in exercise of its constituent power amend 
by way of addition, variation or repeal any 
provision of the Constitution in accordance 
with the procedure laid down in that article. 
The power thus conferred on the Parliament 
is plenary subject to the limitation that it 
cannot be exercised so as to alter the basic 
structure or framework of the Constitution. 
‘Jt is well settled that the power conferred 
upon the Parliament by Art. 245 to make 
laws is plenary within the field of legislation 
upon which that power can operate. That 
power, by the terms of Art. 245, is subject 
only to the provisions of the Constitution. 
The constituent power, subject to the limita- 
tion aforesaid, cannot be any the less plenary 
than the legislative power, especially when 
the power to amend the Constitution and the 
power to legislate are conferred on one and 
the same organ of the State, namely, the 
Parliament. The Parliament may have to 
follow a different procedure while exercising 
its constituent power under Art. 368 than 
the procedure .which it has to follow while 
exercising its legislative power under Arti- 
cle 245. But the obligation to follow differ- 
ent procedures while exercising the two dif- 
ferent kinds of power cannot make any dif- 
- ference to the width of the power. In either 
event, it is plenary, subject in one case to 
the constraints of the basic structure of the 
Constitution and in the other, to the provi- 
sions of ‘the Constitution. 

50. The contention raised by the peti- 
tioners, that the power to appoint a date for 
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bringing into force a constitutional amend- 
ment is a constituent power and therefore it 
cannot be delegated to an outside agency is 
without any force. It is true that the consti- 
tuent power, that is to say, the power to 
amend any provision of the Constitution by 
way of an addition, variation or repeal must 
be exercised by the Parliament itself and 
cannot be delegated to an outside agency. 
That is clear from Art. 368 (1) which defines 
at once the scope of the constituent power 
of the Parliament and limits that power fo 
the Parliament. The power to issue a noti- 
fication for bringing into force the provi- 


` sions of a constitutional amendment is not a 


constituent power, because, it does not carry 
with it the power to amend the Constitution 
in any manner. It is, therefore, permissible 
to the Parliament to vest in an outside agency 
- the power to bring a constitutional amend- 
ment into force. In the instant case, that 
power is conferred by the Parliament on an- 


other organ of the State, namely, the execu-. 


tive, which is responsible to the Parliament 
for all its actions. The Parliament does not 
irretrievably lose its power to bring the am- 
endment into force by reason of the em- 
powerment in favour of the Central Govern- 
ment to bring it into force. If the Central 
Government fails to do what, according to 
the Parliament, it ought to have done, it 
- would be open to the Parliament to delete 
Section-1 (2) of the 44th Amendment Act 
by following the due procedure and to bring 
into force that Act or any of its provisions. 


51. We need not enter into the much 
debated question relating to the delegation 
of legislative powers. In The Queen v. 
Burah, (1878) 5 Ind App 178, the Privy 
Council upheld the delegated power to bring 
a law into force in a district and to apply to 
it, the whole or part of the present or future 
laws which were in force in other districts. 
In Russell v. The Queen, (1882) 7 AC 829, 
it upheld the provision that certain parts of 
an Act should come into force only on the 
petition of a majority of electors. In Hodge 
v. The Queen, (1883) 9 AC 117, it- upheld 
the, power conferred upon a Board to create 
offences and annex penalties. The American 
authorities on the question of the validity 
of delegated powers need not detain us be- 
cause, the theory that a legislature is a dele- 
gate of the people and therefore, it cannot 
delegate its power to another does not hold 
trie under our Constitution. The executive, 
under our Constitution, is responsible to the 
legislature and is not independent of it as 
in the United States. The three Privy Coun- 
cil decisions to which we have referred dbove 
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were considered by this Court in Re ‘Delhi 
Laws Act case, 1951 SCR 747:(AIR 1951 
SC 332), which is considered as a leading 
authority on the question of delegated legis- 
lation. The reference made in that case‘by 
the President under Art. -143 (1) of the Con- 
stitution to the Supreme Court, in regard to 
the validity of certain laws, was necessitated 
by the decision of the Federal Court in 
Jatindra Nath Gupta v. State of Bihar, 1949 
FCR 595: (AIR 1949 FC 175), in which it 
was held by the majority that the power to 
extend the operation of an Act for a further 
period of one year with such modification 
as may be specified was a legislative power 
and that the provisions of S. 1 (3) of that 
Act which delegated that power to an out- 
side agency was bad. One of the questions 
which was referred to this Court in Delhi 
Laws Act case was whether Section 7 of the 
Delhi Laws Act, 1912 was ultra vires. the 
Legislature which passed that Act. That 
section provided that the Provincial Govern- 
ment may by a notification extend with such 
restrictions and modifications as it thinks fit 
to the Province of Delhi or any part thereof 
any enactment which~is in force in any part 
of British India at the date of such notifica- 
tion. The difficulty of discovering the ratio 
of the seven judgments delivered in the 
Delhi Laws Act case is well known. There 
is, however, no difference amongst the learn- 
ed Judges in their perception and  under- 
standing of what was actually decided in 
the three Privy Council cases to which we 
have referred and which were- discussed by 
them. They read the Privy Council deci- 
sions as laying down that conditional legis- 
lation is permissible whereby the legislature 
entrusts to an outside agency the discre- 
tionary power to select the time or- place to 
enforce the law. As stated by Shri H. M. 
Seervai in his “Constitutional Law of India” 
(2nd edn. at p. 1203): “The making of laws 
is not an end in-itself, but is a means to an 
end, which the legislature desires to secure. 
That end may be sectired directly by the law 
itself. But there are many subjects of legis- 
‘Jation in which the end is better secured by 
extensive delegation. of legislative power”. 
There are practical difficulties in ‘the en- 
forcement of Jaws contemporaneously with 
their enactment as also in their uniform ex- 
tension to different areas. Those difficulties 
cannot be foreseen at the time when the 
laws are made. It, therefore, becomes ne- 


cessary to leave to the judgment of an out- 


side agency the question as to when the law 
should be brought into force and to which 
areas it should be extended from time to 


time. What is permissible to the Legislature: ` 
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‘bringing Section 3 of the 


- bya mandamus to bring a | 
> amendment into force ‘on: the ground that], - 


A I. R: 
by way of conditional legislation cannot be 
considered impermissible to the Parliament 
when, in the . exercise of its constituent 
power; it takes the view that the guestion as 
regards the time of enforcement of a consti- 
tutional amendment should be left to the 
judgment of the executive, We are, there- 
fore, of the opinion that Sec, 1 (2) of the 
44th Amendment Act is not ultra vires. the 
power of amendment conferred upon the 
Parliament by Art. 368 (1) of the Constitu- 
tion. n 

r ñi 4 

52. We may now take up for considera- 
tion the question which was put in the fore- 
front by Dr. Ghatate, namely, that since the 
Central Government has failed to exercise 
its power within a reasonable time, we should 
issue a' mandamus calling upon it to dis- 
charge its duty without any further delay. 
Our decision on this question should not be 
construed as putting a seal of approval on 
the delay caused by the Central Goveraiment 
in bringing the provisions of S. 3 of the 44th 
Amendment Act into force. That Amend- 
ment received the assent of the President on 
April 30,.1979 and more than two and half 
years have already gone by without the Cen- 
tral Government issuing a -notification for 
Act ` into force. 
But we find ourselves unable to intervene in 
a matter of this nature by issuing a manda- 
mus to the Central Government obligating it 
to bring the provisions of Section 3 into 
force. The Parliament having left to the 
unfettered judgment of the Central Govern-} 
ment the question as regards the time for 
bringing the provisions of the 44th Amend- 
ment into force, it is not for the Court to 
compel the Government to do that which, 


according to. the mandate of the Parliament, 


lies in its discretion to do when it considers 
it opportune to do it. The executive is re- 
sponsible to the Parliament and if the Par- 
liament considers that the executive has be- 
trayed its trust by not bringing any provision 
of the Amendment into force, it can censure 
the executive: It would be quite anomalous 
that the inaction of the. executive should 
have the approval of the Parliament and yet 
we should show our disapproval of it by, 
issuing a mandamus. The Court’s power of 
judicial review in such cases has to be. capa- 
ble of being exercised both positively and 
negatively, if indeed it has that power: posi- 
tively, by issuing a mandamus calling - upon 
the Government to act and negatively by in- 
hibiting it from acting. If it were permis- 
sible to the Court to compel the Government 
constitutional 
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the Government has failed to do what it 
ought to have done, it would be equally per- 
missible to the Court to prevent the Govern- 
ment from acting, on some such ground as 
that, the time was not yet ripe for issuing 
the notification for bringing the Amendment 
into force. We quite see that it is difficult 
to appreciate what practical difficulty can 
possibly prevent the Government from bring- 
ing into force the provisions of S. 3 of the 
44th Amendment, after the passage of two. 
and half years. But the remedy, according 
to us, is not the writ of mandamus, If the 
Parliament had laid down an objective stan- 
dard or test governing the decision of the 
‘Central Government in the matter of en- 
forcement of the Amendment, ‘it may haye 
been possible to assess the situation judicial- 
ly by examining the causes of the inaction. 
of the Government in order to see, how far 
they bear upon the standard or test prescrib- 
ed by the Parliament. But, the Parliament 
has left the matter to the judgment of the 
Central Government without prescribing any 
objective norms. That makes it difficult for 
us to substitute our own judgment for that of 
the Government on the question whether 
S. 3 of the Amendment Act should be brought 
into force. Thisis particularly so when the 
failure of the Central Government to bring 
that section into force so far can be no im- 
pediment in the way of the Parliament in ea- 
acting a provision in the National Security Act 
on the lines of that section. In fact, the Ordi- 
nance rightly adopted that section as a model 
and it is the Act which has wrongly discard- 
ed it. It is for these reasons that we are un- 
able to accept the submission that by: issuing 
a mandamus, the Central Government must be 
compelled to bring the provisions of S. 3 of 
the 44th Amendment into force. The ques- 
tion as to the impact of that section which, 
though a part of the 44th Amendment Act, 
is not yet a part of the Constitution, will be 
considered later when we will take up for 
examination the argument as regards the 
reasonableness of the procedure prescribed 
by the Act. 


53. We have said at the very outset of 
the discussion of this point that our decision 
on the question as to whether a mandamus 
should be issued as prayed for by the peti- 
tioners, should not be construed as any ap- 
proval on our partof the long and unexplain- 
ed failure on the part of the Central Govern- 
ment to bring S. 3 of the 44th Amendment 
Act into force. We have no doubt that in 
leaving it to the judgment’ of the Central 
Government to’ decide as to when the various 


provisions -of -the 44th: Amendment, should be . 
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brought into force, the Parliament could not + 


have intended that the Central Government 
may exercise a kind of veto over its consti- 
tuent will by not ever bringing the Amend- 
ment or some of its provisions into force. 
The Parliament having seen the necessity of 
introducing into the Constitution a provision 
like S. 3 of the 44th Amendment, it is not 
open to the Central Government to sit in 
judgment over the wisdom of the policy of 
that section. If only the Parliament were to 
lay down an Gbjective standard to guide and 
control the discretion of the Central Govern- 
ment in the matter of bringing the various 
provisions of the Act into force, it would have 
been. possible to compel the Central Govern- 
ment by an appropriate writ to discharge the 
function assigned to it by the Parliament. 
In the past, many amendments have been 
made by the Parliament to the Constitution, 
some of which were given retrospective effect, 
some were given immediate effect, while in 
regard to some others, the discretion was 
given to the Central Government to bring 
the Amendments into force. For example, 
Sections 3 (1) (a) and (4) of the Constitu- 
tion (First Amendment) Act, 1951 gave re- 
intro- 
duced in Arts. 19 and 31 by those sections. 
The 7th Amendment, 1956, fixed a specific 
date on which it was to come into force. 
The 13th Amendment, 1962, provided by 
Section 1 (2) that it shall come into force 
on such date as the Central Government 
may, by notification in the Official Gazette, 
appoint. That amendment was brought into 
force by the Central Government on Dec. 1, 
1963. The 27th Amendment, 1971 brought © 
Section 3 thereof into force at once, while 
the remaining provisions were to come into 
force on a date appointed by the Central 
Government, which was not to be earlier 
than a certain date mentioned in S. 1 (2) of 
the Amending Act. Those remaining provi- 
sions were brought into force by the Central 
Government on Feb. 15, 1972. The 32nd 
Amendment, 1973, also provided by S. 1 (2) 
that it shall come into force on a date ap- 
pointed by the Central Government. That 
amendment was brought into force on July 
1, 1974. The 42nd Amendment, ' 1976, by 
which the Constitution was recast exten- 
sively, gave power to the Central Govern- 
ment to bring it into force. By a notifica- 
tion dated Jan. 1, 1977 parts of that Amend- 
ment were brought into force in three stages 
(see Basu’s Commentary on the-Indian Con-° 
stitution, Edn. 1977,.Vol. C, Part Til, p. 134). 
Certain ‘sections of that Amendment, which 
were not brought info force, were repealed 
by S. 45 of the 44th Amendment, 
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liament conferred upon the Central Govern- 
ment the power to bring the provisions of 
fhe 44th Amendment Act into force. The 
Parliament could not have visualised that, 
without any acceptable reason, the Central 
Government may fail to implement its con- 
 gtituent will We hope that the Central 
Government will, without further delay, 
bring S. 3 of the 44th Amendment Act into 
force. That section, be it remembered, af- 
fords to the detenu an assurance that his 
case will be considered fairly and objectively 
by an impartial tribunal. 


55. As regards the argument that S. 1 (2) 
_of the 44th Amendment Act is bad because 
it vests an uncontrolled power in the execu- 
tive, we may point out; briefly, how similar 
and even more extensive delegation of powers 
to the executive has been upheld by this 
Court over the years. In Sardar Inder Singh 
v. State of Rajasthan, 1957 SCR 605: (AIR 
1957 SC 510), Sec. 3 of the Rajasthan (Pro- 
tection of Tenants) Ordinance provided that 
it shall remain in force for a period of two 
~- years unless that period is further extended 
by the Rajpramukh. It was held by this 
‘Court that S. 3, in so far as it authorised 
the Rajpramukh to extend the life of the 
_ Ordinance, fell within the category of. con- 
ditional legislation and was intra vires. The 
Court dissented from the view expressed in 
Jatindra Nath Gupta v. State of Bihar (AIR 


1949 FC 175), that the power to extend the. 


life of van enactment cannot validly be con- 
ferred on an outside authority. In Sita Ram 
Bishembhar Dayal v. State of U. P., (1972) 
2.SCR 141: (AIR 1972 SC 1168), S. 3-D (1) 
of the U. P. Sales Tax Act, 1948; which was 
challenged on the ground of excessive dele- 
gation, provided for levying taxes at such 
rates as may be prescribed by the State Gov- 
ernment not exceeding the maximum pre- 
scribed. While rejecting . the challenge, 
Hegde, J. speaking for the Court observed 
(at p. 1169 of ATR): 


“However much one might deplore the 
“New Despotism” of the executive, the very 
complexity of the modern society and the 
demand it makes on its Government have 
set in motion forces which have made it 
absolutely necessary for the legislatures to 
entrust more and more powers to the execu- 
tive. Text book doctrines evolved in the 
19th Century have become out of date.” 


In Gwalior Rayon Silk . Manufacturing 
(Wvg.) Co. Ltd. v. Assistant Commr. of Sales 
Tax, (1974) 2 SCR 879: (AIR 1974 SC 1660), 
the question which arose for determination 
was whether the provisions of S. 8 (2) (bd) 
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of the Central Sales Tax Act, 1956 suffered 
from the vice of excessive delegation because 
the Parliament, in not fixing the rate itself 
and in adopting the rate applicable to the 
sale or purchase of godds inside the appro- 
priate State, had not laid down: any legisla- 
tive policy, abdicating thereby its legislative 
function. Rejecting this contention 
Khanna, J., who spoke for himself and two 
other learned Judges observed that the 


growth of the legislative power of the exe- ; 


cutive is a significant development of the 
twentieth century and that provision was 
therefore: made for delegated legislation to 
obtain flexibility, elasticity, expedition and 
opportunity for experimentation. Mathew, J. 
speaking on behalf of himself and Ray, C.J. 
agreed with the conclusion that S. 8 (2) (b) 


legation of legislative power. The decisions 
bearing on the subject of excessive delegation 
have been surveyed both by Khanna, J. and 
Mathew, J. in their respective judgments. In 
M. K. Papiah -& Sons v. Excise Commr., 
(1975) 3 SCR 607 : (AIR’ 1975 SC 1007) it 
was contended for the appellants that the 


power to fix the rate of Excise Duty conferred. 


by Section 22 of the Mysore Excise Act of 
1965 on the Government was bad for the rea- 


.son that it was am abdication by the State 


legislature of its essential legislative function. 
The Court, speaking through Mathew, J. up- 
held the validity of S. 22. We are unable to 


appreciate that the constituent body can be 


restrained from doing what a legislature is 
free to, do. We are therefore unable to ac- 


cept the argument that. Section 1 (2) confers}. 


an uncontrolled power on the executive and 
is, by its unreasonableness, violative of Arti- 
cles 14 and 19 of the Constitution. 

56. We are also unable to accept Shri 
YTarkunde’s argument that the Central Gov- 
ernment’s failure to bring S. 3 of the 44th 
Amendment into force is mala fide. The 
Parliament has chosen to leave to the discre- 
tion of the Central Government the determina- 
tion of the question’ as to the time when the 
various provisions of the 44th Amendment 
should be brought into force. Delay in im- 


did not suffer from the vice of excessive de- 


plementing the will of the Parliament can} ` 


justifiably raise many an eyebrow, but it is 
not possible to say on the basis of such data, 


-as has been laid before us, that the Central 
Government is actuated by any ulterior 
motive in not bringing S. 3 into force. The’ 


other limb of Shri Tarkunde’s argument that 
there is an obligation upon the Central Gov- 


ernment to bring the provisions of the 44th. 


Amendment into force within a reasonabie 
time has already been dealt with by us while 


. considering the argument that, since the 


a“ 
s 
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Government has not brought S. 3 into force 
within a reasonable time, it should be com- 
pelled by a writ of mandamus to perform its 
obligation. 

57. That disposes of all the contentions 
bearing on the 44th Amendment Act except 
one, which we will consider later, as indicated 
already. 

58. The next question arises out of the 
provisions of Ss. 3 (4) and 3 (2) of the 
National Security Act which, according to the 
petitioners, are so vague in. their content and 
wide in their extent that, by their application, 
it is easy for the Central Government or the 
State Government to deprive a person of his 
liberty’ for any fanciful reason which may 
commend itself to them. Clauses (1) and (2) 
of S. 3 of the Act read thus: 

“3 (1). The Central Government of the 
State Government may,—- 

(a) if satisfied with respect to any person 
that with a.view to preventing him from act- 
ing in any manner prejudicial to the defence 
of India, the relations of India with foreign 
powers, or the security of India, or 

(b) if satisfied with respect to any foreign- 
er that with a view to regulating his con- 
tinued presence in India or with a view to 
making arrangements for his expulsion from 
India, it is necessary so to do, make an order 
directing that such person be detained. 


(2) The Central Government or the State 
Government may, if satisfied with respect to 
any person that with a view to preventing 
him from acting in any manner prejudicial to 
the security of the State or from acting in 
any manner prejudicial to the maintenance of 
public order or from acting in any manner 
prejudicial to the maintenance of supplies and 
services essential to the community it is neces- 
sary so to do, make an order directing that 
such person be detained. 

Explanation :— For. the purposes of this 
sub-section, “acting in‘any manner prejudicial 
to the maintenance of supplies and services 
essential to the community” does not include 
“acting in any manner prejudicial to the 
maintenance of supplies of commodities essen- 
tial to the community” as defined in the Ex- 
planation to sub-section (1) of S. 3 of the 
Prevention of Blackmarketing and Mainte- 
nance of Supplies of Essential Commodities 
Act, 1980, and accordingly, no order of de- 
tention shall be made under this Act on any 
ground on which an order of detention may 
be made under that Act.” 


59. It is contended by Shri Jethmalani 
that the expressions ‘defence of India’, ‘rela- 
tions of India ‘with foreign powers’, ‘security 
of India’ and ‘security of the State’ which 


ta 
4 


‘lawful conduct begins; 
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occur in sub-sections (1) (a)-and (2) of S. 3 
are so vague, general and elastic that even 
conduct which is otherwise lawful can easily 
be comprehended within those expressions, 
depending upon the whim and caprice of. the 
detaining authority. The learned counsel 
argues: These expressions are transposed 
from the legislative entries into the aforesaid 


‘two sub-sections without any attempt at pre- 


cision or definition. In so far as ‘defence of 
India’ is concerned, the legislature could have 
easily indicated the broad content of that ex- 
pression by including within it acts like incit- 
ing armed forces to rebellion, damaging or 
destroying defence installations or disclosing 
defence secrets. In the absence of such de- 
finition, a statement that corrupt officials are 
responsible for the purchase of defence equip- 
ment from a foreign power, may be consider- 
ed as falling within the mischief of that ex- 
pression. The expression ‘acting in any 
manner prejudicial to the relations of India 
with foreign powers’ is particularly open to 
grave objection because it can take in any 
and every piece of conduct. In the absence 
of a precise definition it is impossible for any 
person to know with reasonable certainty as 
to what in this behalf are the limits of lawful 
conduct which he must not transgress. Even 
if a person were to say, in the exercise of the 
right of his free speech and expression, that 
a foreign power, which is not friendly with 
India, is adopting ruthless measures fo sup- 
press human liberties, it would be open to 
the detaining authority to detain a person for 
making that statement. The vice, therefore, 
of S. 3 consists in the fact that the govern- 
ing factor for the application of that section 
is the passing and personal opinion of the de- 
taining authority in regard to the security and 
defence of the country. and its external 
affairs. A cardinal requirement of the rule 
of law is that citizens must know with cer- 
tainty where lawful conduct ends and un- 
but more than that, 
the bureaucrats must know the limits of their 
power. The vagueness of the expressions 
used in S. 3 confers uncontrolled discretion 
on the detaining authority to expand the 
horizon of their power, to the detriment of 
the liberty of the subject. Even the right to 
peaceful demonstration, which has been up- 
held by this Court, may be treated by the 
detaining authority as falling within the mis- 


‘chief of S. 3. The circumstance that, jif a 


habeas corpus petition is filed, the Court may 
release the detenu is hardly any answer to the 
vice of the section because the fundamental 
principle is that a person cannot be deprived 
of his liberty on the basis of a vague and un- 
certain law. The provisions of the Northern 
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Ireland (Emergency Provisions) Act, 1973 
(Halsbury’s Statutes of England, 3rd Edition, 
Vol. 43, page 1235) is an instance of a statute 
Which defines with precision the reasons for 
which a person can be detained. That Act 
was passed inter alia for the detention of 
terrorists in Northern Ireland. Section 10 (1) 
provides that any constable may arrest with- 
out warrant any person whom he‘suspects of 
being a terrorist. Section 20 of that Act de- 
fines the terms ‘terrorist’ and ‘terrorism’ with 
great care and precision in order that the 
power of detention may not be abused. 


60. In support of these propositions Shri 
Jethmalani relies on the decisions of the 
American Supreme Court in United States of 
America v. L. Cohen Grocery Co., (1970) 65 
Law Ed 516 at p. 520, Champlin Refining Co. 
y. Corporation Commission of the State of 
Oklahoma, (1931) 76 Law Ed 1062 at p. 1082, 
Ignatius Lanzetta v. State of New Jersey, 
(1938) 83 Law Ed 888 and David H. Scull v. 
Commonwealth of Virginia Ex Rel., Commit- 
tee on Law Reform and Racial Activities, 
(1959) 3- Law Ed 2d 865. The ratio of these 
cases may be summed up by reproducing the 
third headnote of the case last mentioned: 

“Fundamental fairness requires that a per- 
son cannot be sent to jail for a crime he 
could not with reasonable certainty know he 
was committing; reasonable certainty in that 


respect is all the more essential when vague- ` 


ness might induce individuals to forgo their 
rights of speech, press, and association for 
fear of violating an unclear law.” 
Counsel has also drawn our attention to the 
decision of this Court in the State of Madh. 
Pra. v. Baldeo Prasad, (1961) 1 SCR 970: 
(AIR 1961 SC 293) where a law was struck 
down on the ground, inter alia, that the word 
‘goonda’ is of uncertain import, which ren- 
dered unconstitutional a law which permitted 
goondas to be externed. | 

61. In this behalf Dr. Singhvi, intervening 
on’ behalf of the Supreme Court Bar As- 
sociation, has drawn our attention to S. 8 (3) 
of the Jammu & Kashmir Public Safety Act, 


6 of 1968, which defines the expressions “act~ - 


ing in any manner prejudicial to the security 
of the State” and “acting in any manner pre- 
judicial to the maintenance of public order”. 
Where there is- a will there is a way, and 
counsel contends that the way shown with 
admirable precision by the Jammu & Kashmir 
Legislature is there for the Parliament to 
follow, provided its intention is, as it ought 
to be, that before the people are deprived of 
their liberty, they must have the opportunity 
to regulate their conduct in order to ensure 
that it may conform to the requirements. of 
law. - ee ee 
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. 62. In making these submissions counsel 
seem fe us to have overstated their case by 
adopting an-unrealistic attitude. It is true 
that the vagueness and the consequent un- 
certainty of a law Of preventive detention 


‘bears upon the unreasonableness of that law 


as much as the uncertainty of a punitive law 
like the Penal Code does. 
be deprived of his liberty by a Law which is 
nebulous and uncertain in its definition and 
application. But in considering the question 


A LR. 


- 


A person. cannot} - 


whether the expressions aforesaid which arel . 


used in Section 3 of the Act are of that 
character, we must have regard to the con- 
sideration whether the concepts embodied in 
those expressions are at all capable of a pre- 
cise definition. The fact that some definition 
or the other can be formulated of an expres- 
sion does not mean that the definition can 
necessarily give certainty to that expression. 
The British Parliament has defined the term 
“terrorism” in Section 28 of the Act of 1973 
to mean “the use of -violence for political 
ends”, which, by definition, includes “any use 
of violence for the purpose of putting the 
public or any section of the public in fear”. 
The phrase “political ends” is itself of an un- 
certain character and comprehends within its 
scope a variety of nebulous situations. Simi- 
larly, the definitions contained in S. 8 (3) of 
the Jammu ‘and Kashmir Act of 1978 them- 
selves depend upon the meaning of concepts 
like ‘overawe the Government’. The formula- 
tion of definitions cannot be a panacea to the 
evil of vagueness and uncertainty. We do 
not, of course, suggest that the legislature 
should not attempt to define or at least to 
indicate the contours of -expressions, by the 
use of which people are sought to be deprived 
of their liberty. The impossibility of fram- 
ing a definition with mathematical precision 
cannot either justify the use of vague expres- 




















sions or the total failure to frdme any defini-)- 


tion at all which can furnish, by its inclu- 
siveness at least, a safe guideline for under- 
standing the meaning of the expressions used 
by the legislature. But the point to note is 


that there are expressions which inherently| ' 


comprehend such an infinite variety of situa- 
tions that definitions, instead of lending to 
them a definite meaning, can only succeed 
either in robbing them of their intended 
amplitude or in making it necessary to frame 
further definitions of the terms defined.: Acts 
prejudicial to the ‘defence of India’, ‘security 
of India’, ‘security of the State’, and ‘relations 
of India with foreign powers’ are concepts of 
that nature which are difficult to encase with- 
in the strait-jacket of a definition. If it is per- 
missible to the legislature-to enact laws o 


preventive. detention, .a certain - amount off. : 


Y 


1932. 


minimal latitude has to be conceded to it in 
= order. to. make. those laws effective. That we 


consider to, be a realistic approach to the- 


situation, An administrator acting bona fide 
or a court faced with the question as to 
whether certain acts fall within the mischief 
of the aforesaid expressions used in section 3, 
will be able to find an acceptable answer 
either way. In other words, though an ex- 
pression may appear in cold print to be vague 
and uncertain, it may not be difficult to apply 
it to life’s practical realities. This process 
undoubtedly involves the possibility of error 
but then, there is hardly any area of adjudica- 
tive process which does not involve that 
possibility. 

63. The requirement ‘that crimes must be 


defined’ with appropriate definiteness is re-. 


garded as a fundamental concept in criminal 
law and. must now be regarded as a pervad- 
ing theme of our Constitution since the deci- 
sion in Maneka Gandhi, (1978) 2 SCR 621 : 
(AIR 1978 SC 597). The underlying principle 
is that every person is entitled to be informed 
as to what the State commands or forbids 
and that the life and liberty of a person can- 
not be put in peril on an ambiguity. How- 
ever, even in the domain of criminal law, the 
processes of which can result in the taking 
away of life itself, no more than a reason- 
able degree of certainty has to be accepted as 
a fact. Neither the criminal law nor the Con- 
stitution requires the application of impossible 
standards and therefore, what is expected ts 
that the language of the law must contain an 
adequate warning of the conduct which may 
fall within the proscribed area, when measured 
by common ‘understanding. In criminal law, 
the legislature frequently uses vague expres- 
sions like ‘bring into hatred or contempt’, or 
‘maintenance ‘of harmony between different 
religious groups’, or ‘likely to cause dis- 
harmony or hatred or ill-will’, or ‘annoyance 
to public’. (see Sections 124-A, 153-A (1) (b), 
153-B (1) (c) and 268 of the Penal -Code). 
These expressions, though they are difficult 
to define, do not elude a just application to 
practical situations. The use of language 


carries with it the inconvenience of the im-. 


perfections of language. 

64. We see that the concepts aforesaid, 
namely, ‘defence of India’, ‘security of India’, 
|‘security of the State’ and ‘relations of India 
(with foreign powers’, which are mentioned in 
Section 3 of the Act, are not of any great 
{certainty or definiteness. 
dnature of things - they are ‘difficult - to define. 
‘(We cannot therefore. strike down these provi- 


“|sions of S. 3 ‘of the Act on the ground of- 
their , vagueness. ‘and E We must, «= 
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however, utter a word. of cautior that since 


„But . in: the very . 
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the concepts are not defined, undoubtedly be-|' 
cause they are not capable of a- precise de- 
finition, Courts must strive to give to those 
concepts a narrower construction than what 
the literal words suggest. -While construing 
laws of preventive detention like the National 
Security Act, care must be taken to restrict 
their application to as few situations as pos- 
sible. Indeed, that can well be the unstated 
premise for upholding the constitutionality of 
clauses like those in Section 3, which are 
fraught. with grave consequences to personal 
liberty, if construed liberally. 

65. What we have said above in regard to 
the expressions ‘defence of India’, ‘security 
of India’, ‘security of the State’ and ‘relations 
of India with foreign powers’ cannot apply 
to the expression “acting in any manner pre- 
judicial to the maintenance of supplies and 
services essential to the community” which 
occurs in Section 3 (2) of the Act. Which 
supplies and services are essential to the com- 
munity can easily be defined by the Legisla- 
ture and indeed, legislations which regulate 
the prices and possession of essential com- 
modities either enumerate those commodities 
or.confer upon the appropriate Government 
the power to do so. In the absence of a de- 
finition of ‘supplies and services essential to 
the community’, the detaining authority will 
be free to extend the application of this 
clause of sub-section (2) to any commodities 
or services the maintenance of supply of 
which, according to him, is essential to the 
community. ` 

66. But that is not all. The Explanation 
to sub-section (2) gives to the particular phrase — 
in that sub-section a meaning which is not 
only uncertain but which, at any given point. 
of time, will be difficult to ascertain or fasten 
upon. According to the Explanation, no 
order of detention can be made under the | 
National Security Act on any ground on - 
which an order of detention may be made 
under the Prevention of Black-marketing and 
Maintenance of Supplies of Essential Com- 
modities Act, 1980. The reason for this, 
which is stated in the Explanation itself, is 
that for the purposes of sub-section (2), “act- 
ing in any manner prejudicial to-the main- . 
tenance of supplies essential to the commu- 
nity” does not include “acting in any manne 


. prejudicial to the maintenance of supplies 


essential to the community”: as defined in the 
Explanation to sub-section (1) of Section 3 of 


. the Act of 1980.. ‘Clauses (a) and (b) of the `. 
Explanation to Section 3 of the Act of 1980 i 


exhaust. almost the entirë range .of. essential . 


er ee 
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ting or ‘instigating any person to commit any 
offence punishable under the. Essential: Com- 
modities Act, 10 of 1955, or under any other 
law for the time being in force relating to 
the control of the production, supply or dis- 
tribution of, or trade and commerce in, any 
commodity essential to the’ community. 
Clause (b) of the Explanation to S. 3 of the 
Act of 1980 relates to dealing in any com- 
modity which is an essential commodity as 
defined in the Essential Commodities Act, 
1955, or with respect to which provisions have 
-been made in any such other law as is re- 
ferred in Clause (a). We find it quite diffi- 
cult to understand as to which are the re- 
maining commodities outside the scope of the 
Act of 1980, in respect of which it can be 
said that the maintenance of their supplies is 
essential to the community. The particular 
clause in sub-section (2) of S. 3 of the 
National Security Act is, therefore, capable of 
wanton abuse in that, the detaining authority 
can place under detention any person for 
possession of any commodity on the basis 
that the authority is of the opinion that the 
maintenance of ‘supply of that commodity is 
essential to the community. We consider the 
particular clause not only vague and uncer- 
fain but, in the context of the Explanation, 
capable of being extended cavalierly to sup- 
plies, the maintenance of which is not essen- 
tial to the community. To allow the personal 
liberty of the people to be taken away by 
the application of that clause would be a 
flagrant violation of the fairness and justness 
of procedure which is implicit in the provi- 
sions of Art. 21. 


67. In so far as “services essential to the 
community” are concerned, they are not 
covered by the Explanation to S. 3 (2) of the 
Act. But in regard to them also, in the ab- 
sence of a proper definition or a fuller de- 
scription of that term or a prior enumeration 
of. such services, it will be difficult for any 
person to know with reasonable certitude as 
to which services. are considered by the de- 
taining. authority as: essential to the com- 
munity. The essentiality of services varies 
from time to time, depending upon the cir- 
cumstances existing at any given time. There 
are, undoubtedly, some services like water, 
electricity, posts and telegraph, hospital, rail- 
ways, ports and road and air transport which 
are essential to the community at all times 
but, people have to be forewarned. if new 
categories are to be added to the list of ser- 
vices which are commonly accepted as being 
essential to the community. . 


68. We do not, however, propose to strike 
down the power given to detain persons under 
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S. 3 (2) on the ground that they are acting 
In any manner prejudicial to the maintenance , 
of supplies and services essential to the com- 
munity. The reason for this is that it is 
vitally necessary to ensure a steady flow of 
supplies and services which are essential to the 
community, and if' the State has the power to 
detain persons on the grounds mentioned in 
Section 3 (1) and the other grounds mention- 
ed in Section 3 (2), it must also have the 
power to pass orders of detention on this 
particular ground. What we propose to do 
is to hold that no person can be detained 
with a view to preventing him from acting in 
any manner prejudicial to the maintenance of 
supplies and services essential to the com- 
munity unless, by 4 law, order or notifica- 
tion made or published fairly in advance, the 
supplies and services, the maintenance of 
which is regarded as essential to the com- 
munity and in respect of which the order of 
detention is proposed to be passed, are made 
known appropriately, to the public. 


69. hat disposes of the question as to the 
vagueness of the provisions of the National 
Security Act. We will now proceed to the 
consideration of a very important topic, 
namely, the reasonableness of the procecure 
prescribed by the Act. The arguments ad- 
vanced on this question fall under three sub- 
heads: (1) the reasonableness of the proce- 
dure which is generally prescribed by the Act; 
(2) the fairness and reasonableness of the 
substantive provisions in regard to the con- 
stitution of Advisory Boards; and (3) the 
justness and reasonableness of the procedure 
in the proceedings before the Advisory 
Boards. The discussion of these questions 
will conclude this judgment. l 


70. -Shri Jethmalani attacked the constitu- 
tionality of the very National Security Act 
itself ‘on the ground that it is a draconian 
piece of legislation which deprives people of 
their personal liberty excessively and un- 
reasonably, confers vast and arbitrary powers . 
of detention upon the executive, and sanc- 
tions the use of those powers by following a 
procedure which is: unfair and unjust. The 
Act, according to the counsel, thereby violates 
Articles 14, 19 and 21 and is therefore wholly 
unconstitutional. This: argument, it must be 
stated, is not to be confused with the funda-, 
mental premise of the petitioners that, under 
our Constitution, no law of preventive deten-' 
tion can at all be passed, whatever:be the‘ 
safeguards it provides for the protection of 
personal liberty. We have already: dealt ‘with 
that argument. ` l 

‘74; The argument of Shri Jethmalani 
against the validity of the National Security 


1982 ` 


in the dissenting judgment of Kailasam, J. . 
-Maneka Gandhi (AIR 1978 SC 597) as. 
‘Whether the major premise of Gopalan’s ae 
‘(AIR - 1950 SC 27)-really was that Art. 22 is 
a complete code in itself and whether because 
‘of: that preimise; the decision in that-case that 
‘Article 21 excluded the personal freedom con- 
ferred by ‘Art. 19 (1) is incorrect, -We have 
‘the authority of the decisions in thé Bank 
‘Nationalisation case (AIR 1970 SC 564), 
‘Haradhan Saha, (1975) 1 SCR 778 : (AIR 
1974 SC 2154), Khudiram, (1975) 2 SCR 832: 
(AIR 1975 SC 550), Sambhu Nath Sarkar, 
(1974) 1 SCR 1: (AIR 1973 SC 1425) and 
Maneka Gandhi for saying that the funda- 
‘mental rights conferred by the different arti- 
cles of Part III of the Constitution are’ not 
mutually exclusive and that therefore, a law 
of -preventive detention which falls’ within 
Article 22 must also meet the requirements 
of Arts. 14, 19 and 21. Speaking for the 
Court in Khbudiram, one of us, Bhagwati, J. 
said : 


“This question, thus, stands concluded and 
a final seal is put on this controversy and in 
view of ‘these decisions, it is not open to any 
one now to contend that a law of preventive 
detention, which falls within Art. 22, ‘does 
-not have to meet the requirement of Art. 14 
ior Article 19.” (page 847 of SCR): (at p. 599 
‘of AIR) 3 


But just as the question as to asics the 
‘rights conferred by the different. articles of 
Part III’ are mutually exclusive is concluded 
by the aforesaid decisions, the question whe- 
ther a law of preventive detention -is un- 
constitutional for the reason that it violates 
the freedoms conferred by Arts, 14, 19, 21 and 
22 of the Constitution is also concluded by 
the decision in Haradhan Saha. In that- case 
the validity of the Maintenance of Internal 
Security Act, 1971 was challenged on the 
ground that it violates these articles since its 
provisions were discriminatory, they con- 
stituted an unreasonable infringement of the 
rights conferred by Art. 19, they infringed 
the guarantee of fair procedure and they did 
not provide for an impartial machinery for 
the consideration of the representation made 
by the detenu to the Government. The Con- 
stitution Bench which heard the case con- 
sidered these contentions and rejected them 
by holding that the MISA did not suffer 
from any constitutional infirmity. The MISA 
was once again challenged in Khudiram, but 


the Court refused to entertain that challenge 
on the ground that the question was con- 
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Act can be dissed of briefly. We need not | 
enter into the controversy. which is reflected 
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cluded by the decision in Haradhan Saha and 
that it was not open to the petitioner to chal- 
lenge that Act on the ground that some argu- 
ment directed against the constitutional vali- 
dity: of the Act under Art. 19 was. not ad- 
vanced or considered in Haradhan Saha. The 
Court took the view that the decision in Hara- 


dhan Saba must be -regarded as having finally 


decided all questions as to the constitutional 


. validity of MISA on the ground :of challenge 


under Art. 19. We would like to add that 
in Haradhan Saha the challenge to MISA on 
the ground of violation of Arts. 14, 21 and 
22 was also considered and rejected. The 
question therefore as- to. whether MISA 
violated the provisions of -these four articles, 
namely, Articles-14, 19,21 and 22, must be 
considered has having been finally decided in 
Haradhan Saha. ` Accordingly, we find it im- 
possible to accept the argument that the 
National Security Act, which is in pari 
materia with the Maintenance of Internal 
Security Act, 1971, is unconstitutional on the 
ground that, by its very nature, it is gene- 
rally violative of Arts. 14, 19,:21 and 22. 


` 72.- Though the Act,-as-a measure of pre- 
ventive detention, cannot be challenged on 
the broad and general ground that such Acts 
are calculated to interfere unduly with the 
liberty of the people, we shall have to con- 
sider the challenge made by the petitioners’ 
counsel, particularly by Shri Jethmalani and 
Dr. Ghatate, to certain specific provisions of 


_the Act on the ground that they cause ex- 


cessive and unreasonable interference with 
the liberty of the detenus and that the proce- 
dure prescribed by those provisions is not 
fair, just and reasonable. Dr. Ghatate has, 
with particular emphasis, challenged on these 
grounds the provisions of Ss. 3 (2),°3 (3), 5 
8, 9, 10, 11, 13 and 16 of the Act. Shri Tar- 
kunde challenged the provisions of Ss. 8 and 
11 (4) of the Act. ` 


73. We have mies dealt with the argu- 
ment arising out of the provisions of S. 3 (2) 
read with the Explanation, by which power 
is conferred to detain persons in order to 
prevent them from acting in any manner pre- 
judicial to the maintenance of supplies and 
services essential to the community. In so 
far as. sub-section (3) of .Section 3 is con- 
cerned, the argument is that it is wholly un- 
teasonable to confer upon the District Magis- 
trate or the Commissioner of Police the 
power to-issue orders of detention for the 
reasons mentioned in sub-section (2) of .S. 3. 
The answer to this- contention is that the said 
power is conferred upon these officers only 
if the State Government is satisfied that 


74005.C. 


ing of likely to prevail in any area within the 
local limits of. the jurisdiction of these offi- 
cers, it is Necessary to empower them to take 
action under sub-section (2). - 
Magistrate or the Commissioner of Police 
can take action under sub-section (2} during 


the period specified in the order of the State. 


Government only. Another safeguard pro- 
vided is, that the period so specified in the 
order made by the State Government during 
which these officers can exercise the powers 
under sub-section (2), cannot, in the first in- 
stance, exceed three months and can be ex- 
tended only from time to time not exceeding 
three months at any one time. By sub-sec- 


tion (4) of S. 3, the District Magistrate or 


the Commissioner of Police has to report 
forthwith the fact of detention to the State 
Government and no such order of detention 
can remain in force for more than 12 days 
after the making thereof unless, in the mean- 
time, it has been approved by the State Gov- 
ernmett. In view .of these in-built safe- 
guards, it cannot be said that excessive or 
unreasonable power is conferred upon the 
District Magistrate or the Commissioner of 
Police to pass orders under sub-section (2). 


74. By Section 5, every person in respect 
of whom a detention order has been made 18 
hable— 


(a) to be detained in such place and under 
such conditions, including conditions as to 
maintainance, discipline and punishment for 
breaches of discipline, as the appropriate Gov- 
ernment may, by general or special order, 
specify; and 

(b) to be removed from one place of de- 
tention to another place of detention, whe- 
ther in the same State or in another State, by 
order of the appropriate Government. 


The objection of the petitioners to these provi- 


sions on the ground of their unreasonable- 
ness. is not wholly without substance. Laws 
of preventive detention cannot, by the back- 
door, introduce procedural measures of a 
punitive kind. Detention without trial is an 
evil to be suffered, but to no greater extent 
and in no greater measure than is minimally 
necessary in the interest of the country and 
(the community. It is neither fair nor just 
ae a detenu should have to suffer detention 

“such place” as the Government may 
seek The normal rule has to be that the 


detenu will be kept in detention in a place’ 


\which is within the environs of his or her 
ordinary place of residence. If. a person 
ordinarily resides in Delhi, to- keep him in 
detention in a -far off place like Madras or 


Calcutta is a‘ punitive measure: by itself: which, ` 
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having regard to the circumstances prevail- 
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in matters of preventive detention at any rate, 
is not to be encouraged. Besides, keeping a 
person in detention in a place other than the 
one where he habitually resides makes it im- 
possible for his friends and relatives to meet 
him or for the detenu to claim the advantage 
of facilities like having his own food. The 
requirements of administrative convenience, 
Safety and security may justify in a given 
case the transfer of a detenu to a place other 
than that where he ordinarily resides, but 
that can only be by way of an exception and 
not as a matter of general rule. Even when 
a detenu is required to, be kept in or trans- 
ferred to a place which is other than his usual 
place of residence, he ought not to be sent 
to any far off place which, by the very re- 
ason of its distance, is likely to deprive him 
of the facilities to which he is entitled, What- 
ever smacks of punishment must be scrupvu- 
lously avoided in matters of preventive deten- 
tion. 


75. Since Section 5 of the Act provides 
for, as shown by its marginal note, the power 
to regulate the place and conditions of de- 
tention, there is one more observation which 
we would like to make and which we con- 
sider as of great importance in matters of 
preventive detention. In order that the prc- 
cedure attendant upon detentions should con- 
form tc the mandate of Art. 21 in the matter 
of fairness, justness and reasonableness, we 
consider it imperative that immediately after 
a person is taken in custody in pursuance of 
an order of detention, the members of his 
household, preferably the parent, the child or 
the spouse, must be informed in Writing of 
the passing of the order of detention and of 
the fact that the detenu has been taken in 
custody. Intimation must also be given as 
to the place of detention, including the place 
where the detenu is transferred from time to 
time. This Court has stated time and again 
that the person who is taken in custody does 
not forfeit, by reason of his arrest, all and 
every one of his fundamental rights. It js, 
therefore, necessary to treat the detenu con- 


sistently with human dignity and civilized 


norms of behaviour. 


76. 
the provision contained in S. 8 (1) is that it 


unreasonably allows the detaining authority 


to furnish the grounds of deterition to the 
detenu as late as five days and in exceptional 
cases 10 days after the date of detention. 
This argument overlooks that the primaty re- 
quirement of S. 8 (1) is that the” authority 
making the order of detention shall: com- 
municate the grounds of detention .to.the de- 
tenu “as. scon as may. be”, 


A.J. Re 


The objection of the petitioners against | 


: The normal rule - 
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| therefore is that the grounds cf detention 
must be communicated to the detenu without 
‘avoidable delay. It is only in order to meet 
‘the .practical exigencies of administrative 
affairs that the detaining authority is permit- 
‘ted. to communicate the grounds of deten- 
tion not later than five days ordinarily, and 
not later than 10 days if there are excep- 
tional circumstances. If there are any such 
circumstances, the detaining: authority is re- 
quired by S. 8 (1) to record its reason in writ- 
ing. We do not think that this provision is 
open to any objection. 

77.- Sections 9, 10 and 11 deal respectively 
with the constitution of Advisory Boards, re- 
ference to Advisory Boards and procedure of 
Advisory Boards. We will deal with these 
three: sections a little later while considering 
the elaborate submissions made by Shri Jeth- 

,inalani in regard thereto. 


is that it provides for a uniform period of 
detention of 12 months in all cases, regard- 


less. of the nature and seriousness of the. 


grounds on the basis of which the order of 
detention is passed. There is no substance 
in this grievance because, any law of preven- 
tive detention has to provide for the maxi- 
mum .period of detention, just as any puni- 
tive law like the Penal Code has to provide 
for the maximum sentence which can be im- 
posed for any offence. We should have 


thought that it would have been wrong to fix. 


a minimum period of detention, regardless of 
the nature and seriousness of the grounds of 
detention. The fact that a person can be de- 
tained for the maximum period of 12 months 
does not place upon the detaining. authority 
the obligation to direct that he shall be de- 
tained for the maximum period. The detain- 
ing authority can always exercise its discre- 


tion regarding the length of the period of. 


detention. It must also be mentioned that, 
under the proviso to Section 13, the appro- 


priate Government has the power to revoke. 


or modify the order of detention at any 
earlier point of time. . 


78. Section 16 is assailed on ‘behalf of the 
petitioners on the ground that it confers. a 
wholly unwarranted protection upon officers 
who may have passed orders of detention 
mala fide. That section provides that no suit 
or other legal proceeding ‘shall lie against the 
Central Government or a State Government 
and no suit, prosecution or other legal pro- 


‘ceeding shall lie against any. person, for any- ` 


thing in good faith done or intended to be 
done in pursuance of the Act. The grievance 


of Dr. Ghatate is that even-if an officer. has 


in fact passed an: order. of. detention mala. 
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fide, but intended to pass it in good faith, he 
will receive the protection of this provision. 
We see a contradiction in this argument be- 
cause, if an officer intends to pass an order 
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in good faith, he will pass it in good faith 
and if he intends to pass the order mala fide 


he will pass it likewise. Moreover, an act 
which is not done in good faith will not re- 
ceive the protection of Section 16 merely be- 
cause it was intended to be done in good 
faith. It is also necessary that the Act com- 
plained of must have been in pursuance of 
the Act. 


€0. Shri Jethmalani also challenged the 
provisions of S. 16 on the ground of their 
unreasonableness. He contends that the ex- 
pression “good faith”, which occurs in Sec- 
tion 16, has to be construed in the sense in 
which it is defined in S. 3 (22) of the General 


- Clauses Act, 10 of 1897, according to which, 
78. Dr. Ghatate’s objection against S. 13 . 


a thing shall be deemed to be done in “good 
faith” where it is in fact done honestly, whe- 
ther it is done negligently or not. On the 
contrary, S. 52 of the Indian Penal Code pro- 
vides that ‘nothing is said to be done or be- 
lieved in “good faith” which is done or be- 
lieved without due care and attention’. If the 
definition contained in S. 52 of the Penal 
Code were made applicable, a suit or other 
proceeding could have lain against the de- 
taining authority on the ground that the order 
was passed carelessly: or without a proper ap- 
plication of mind. Counsel contends that 
since the General Clauses Act would apply, 
the detaining authority can defend the order 
and defeat the suit or other proceeding 
brought against.it by showing merely that the 
order was passed honestly. We do not see 
any force in this grievance. If the policy of 
a law is to protect honest acts, whether they 
are done with care or not, it cannot be said 
that the law is unreasonable. In fact, honest 
acts deserve the highest protection. Then 
again, the line which divides a dishonest act 
from a negligent act is often thin and, speak- 
ing generally, it is not easy for a defendant to 
jusify his conduct as honest, if it is accom- 
panied by a degree of negligence. The fact, 
therefore, that the definition contained in 
S. 3 (22) of the General Clauses’ Act includes 
negligent acts in the category of acts done in 
good faith will not always make material 
difference to the proof of matters arising in 
proceedings under S. 16 of the Act. 


61... That takes us to the last of the many 
points urged in this case, which relates to the 
constitution of Advisory Boards and. the pro- 
cedure -before them. Three sections of the 
National Security Act -are relevant. in . this 


context, namely, Sections 9, 10 and 11.; It 
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may be recalled that S. 3 of the 44th Con- 
stitution Amendment Act, 1978 madè an im- 
portant amendment to Art. 22 (4) of the Con- 
Saton by providing that— 


À no law of preventive detention shall 
authorise the detention of any person for 
more than two months ‘unless an Advisory 


_ Board has reported beiore the expiry | of that 
„period | that there is in its opinion ‘sufficient 
cause for such detention; : 

E (ii) the Advisory Board must be constituted 

-in accordance with the recommendation of the 

Chief Justice Di the appropriate High Coun; 

and ` 


(iii) the Riese Board’ must consist: of a 

Chairman and not less than two other mem- 
‘bers, the Chairman being a serving Judge of 
‘the appropriate High Court and the other 
‘members being serving or- retired judges: of 
any High Court. 
The main points of distinction between the 
‘amended provisions and the existing provisions 
of Art. 22'(4} are that whereas, under the 
amended provisions, {i} the constitution of 
the Advisory Board has to be in accordance 
with the recommendation of the Chief Justice 
of the appropriate High Court, Gi) the Chair- 
man of the Advisory Beard has to be a serv- 
ing J udge of the ‘appropriate High Court, and 
(iii) the ‘other members of the Advisory 
Board have to be serving or retired Judges 
of any High Court, under the existing proce- 
dure, (i) it is unnecessary to obtain the re- 
commendation of the Chief Justice of” any 
High Court for constituting the Advisory 
Board and (ii) the members of the Advisory 
Board need not be serving or retired Judges 
of a High Court:-it is sufficient if they are 
‘“qualified to be appointed as Judges of a 
High Court”. ‘By Article 217 (2) of the Con- 
stitution, a citizen of India is, qualified for 
appointment as a Judge. of a High Court ‘if 
he has been an advocate of a High ‘Court for 
ten years. 


. 82. The distinction between the provisions 
of the amended and the unamended provisions 
„of Article 22 (4) in regard to the constitution 
| _of Advisory Board is of great practical im- 
: portance from the point of- view of the de- 
‘tenu.. The safeguards against unfounded ac- 
- ,cusations and the opportunity for establishing 
innocence which constitute the hallmark of 
an ordinary. criminal. trial are not. available 
to the detenu. He is detained on the basis 
of ex parte reports in'regard fo his past con- 
duct, with a view to preventing him from per- 
“sisting in that course of conduct in future. 
‘Tt is therefore’ of the utmost importance from 
the detenu’s- point: of view that the Advisory 
Board should consist of persons who are in- 
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dependent, ‘unbiassed and competent and who 
possess a trained judicial mind. But the 
question for our consideration is. whether, as 


urged by. Shri Jethmalani, S. 9 of the National x 


Security Act is -bad for the reason that its 


- provisions do ‘not accord with the require- 


ments of S. 3 of the 44th Amendment Act. 
we find considerable difficnity in accepting 
this submission: Earlier in this judgment, 
we have upheld the validity of S. 1 (2) of the 
44th Amendment Act, by which the Parlia- 
ment has'given to. the Central Government 
the power-to bring into force all: or any of 
the provisions of that-Act, with option to ap- 
point different dates for the commencement 
of different provisions of the Act. The 
Central Government has brought all the provi- 
sions of the 44th Amendment Act into force 
except one, namely, Section 3, which con-. 


tains the provision for the constitution of Ad- 


visory Boards. We have taken the view that 
we cannot compel the Central Government 
by a writ of mandamus to bring the provi- 
sions of S. 3 into force. 
held that, on a true interpretation of Arti- 
cle 368 (2) of the Constitution, it is in ac- 
cordance with the terms of the 44th Constitu- 
tion Amendment Act that, upon the President 
giving his assent to that Act, ‘the Constitu- 
tion stood amended. Since S. 3 has not been 
brought into force by the Central Govern- 
ment in the exercise of its powers under Sec- 
tion 1 (2) of the 44th Amendment Act, that 
section is still not a part of the Constitution. 
The question as to whether Section 9 of the 


‘National Security Act is bad for the reason 


that it is inconsistent with the provisions of 
S. 3 of the 44th Amendment Act, has there- 
fore to be decided on the basis: that S. 3, 
though a part’of the 44th Amendment Act, 


is not a part of the Constitution: If Sec. 3 is) 


not a part ‘of the Constitution, it is difficult 


to appreciate how, the validity of S. 9 of the 


National Security Act can be tested by apply- 
ing the standard laid down in’ that section. 

It cannot possibly be that both the unamend- 
ed provision of Art. 22 (4) of the Constitu- 
tion are parts of the Constitufion at one and 
the same time. So long as S. 3- of the A4th| 
Amendment Act has not been -brought into’ 
force, Art. 22 (4). in its unamended form will! 
continue to be a part of the Constitution andi 
so long as the provision is a part of the Con-'! 
stitution, the amendment introduced by S. 3i 
of the 44th Amendment Act cannot become! 
a part of the Constitution. Section 3 of the 
44th Amendment substitutes.a new Art. 22 (4% 
for the old Art..22 (4).* The validity of. thei 
constitution of Advisory Boards: has there- 


fore to be tested in the light of the provisions 
contained in Art. 22 (4) as it stands now and 


We have further - 


` 
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not according to the amended Art. 22- (4): 
According to that Article as it stands now, 
an Advisory Board may consist of persons, 
inter alia, who are qualified to be appointed 
as Judges of a High Court. 
National Security Act provides for the con- 
stitution of the Advisory Boards in confor- 


_|mity with that provision. We find it impos- 


\ 


sible to hold that the provision of a stfatute,. 


which conforms strictly with the existing 
provisions of the Constitution, can be declar- 
ed bad either on the ground that it does not 
accord with the provisions of a constitutional 
amendment which has not yet come into 


force, or on the ground fhat the provision 


of the section is harsh or unjust. The stan- 
dard which the Constitution, as originally 
enacted, has itself laid down for constituting 
Advisory Boards, cannot be characterised as 
harsh or unjust. The argument, 
that S..9 of the National Security Act is bad 
for either of these reasons must fail. 


_ 83. We must hasten to add that the fact 
that Section 3 of the 44th Amendment has 
not yet been brought into force does not 
mean that the Parliament cannot provide 
for the constitution of Advisory Boards in 
accordance with its requirements. The Par- 
liament is free to amend S. 9 of the National 
Security Act so as to bring it in line with 
Section 3 of the 44th Amendment. Simi- 
larly, the fact that S. 9 provides for the con- 
stitution of Advisory Boards consisting of 
persons “who are, or have been, or are quali- 
fied to be appointed as, Judges of a High 
Court” does not mean that the Central Gov- 
ernment or the State Governments cannot 
constitute Advisory Boards consisting of 
serving or rétired Judges of the High Court. 
„The minimal standard laid down in Art. 22 
“(4 (a), which is adopted by Sec. 9 of the 
Act, is binding on the Parliament while mak- 
ing a law of preventive detention and on the 
executive while constituting an Advisory 
Board. That standard cannot be derogated 
from. But, it can certainly be improved 
upon. We do hope that the Parliament will 
take the earliest opportunity’ to amend Seç- 
tion 9 of the Act by bringing it in line with 
Section 3 of the 44th Amendment’ as the 
Ordinance did and that, the Central Govern- 
ment and the State Governments will consti- 
tute Advisory Boards im .their respective 
furisdictions in accordance with S. ‘3, whe 
ther or not S. 9 of the’ Act is so amended. 
We are informed that some enlightened State 
‘Governments have already given that lead. 
We hope that the other Governments will 
follow suit. After all, the executive must 
strive to reach the highest standards of jus- 
tice and fairness in all its. actions, whether 
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therefore, 
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or not if is compellable by law to adopt 
those standards. Advisory Boards consisting 
of serving or retired Judges of High Courts, 
preferably serving, and drawn from a panel 
recommended by the Chief Justice of the 
concerned High Court will give credibility 
to their proceedings. There will then be a 
reasonable assurance that Advisory Boards 
will express their opinion on the sufficiency 
of the cause for detention, with objectivity, 
fairness and competence. That way, the im- 
plicit promise of the Constitution shall have 
been fulfilled. 


84. Now, as to the procedure of ‘Advisaty 
Boards. Shri Jethmalani laid great stress on 
fhis aspect of the matter and, in our opin- 
ion, rightly. Consideration by the Advisory 
Board of the matters and material used 
against the detenu is the only opportunity 
available to him for a fair and objective ap- 
praisal of his case. Shri Jethmalani argues 
that the Advisory Boards must therefore 
adopt a procedure which is akin to the pro- 
cedure which is generally adopted by judi- 
cial and quasi-judicial tribunals: for resolv- 
ing the issues which arise before them. He 
assails the procedure prescribed by Ss. 10 
and 11 of the National Security Act on the 
ground that it is not in consonance with the 
principles of natural justice, that it does not 
provide the detenu with an effective means 
of establishing that what is alleged against 
him is not true and that it militates against 
the requirements of Art, 21. Learned coum- 
sel enumerated twelve requirements of natu- 
ral justice which, according to him, must be 
observed by the Advisory Boards. Those 
requirements: may be summed up, we hope 
without injustice to the argument, by saying 
that (i) the deienu must have the right to 
be represented by a lawyer of his choice; 
(ii): he must have the fight to cross-examine 
persons on whose statements the order of 
detention is founded; and (iii) he must have 
the right to- present evidence in rebuttal of - 
ihe allegations made against him. Counsel 
also submitted that the Advisory Board must 
give reasons in support of its opinion which 
must be furnished to the detenu, that the en- 
fire material which is- available to the 
Advisory Board must be disclosed to the 
detenu and that the proceedings of the 
Advisory Board must be open to the public. 
According- to Shri Jethmalani, the Advisory 
Board must not only consider: whether the 
order of détention was justified but it must 
also: consider whether it would’ have -itself 
passed that order on the basis ‘of ‘the: material 
placed before it: Counsel says that -the 
Advisory Board must further examine whe- 
ther all the procedural steps which -are obli- 
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gatory under the Constitution: were taken 
until the time of its report, the impact of 
loss of time and altered circumstances on 
the necessity to continue the detention and 
last but not the least, whether there is fac- 
tual justification for continuing the order of 
detention beyond the period of three months. 
‘Counsel made an impassioned plea that 25 
years of the Gopalan jurisprudence have 
desensitised the community to the perils of 
preventive detention and that, it is impera- 
tive to provide for the maximum safeguards 
to the detenu in order to preserve and pro- 
tect his liberty, which can be achieved by 
` making at least the rudiments of due process 
available to him. How much. process is due 
must depend, according to Shri Jethmalani, 
on the extent of grievous loss involved in 
the case. The loss in preventive detention 
is of the precious right of personal liberty 
and therefore, it is urged, all such procedural 
facilities must be afforded to the detenu as 
will enable him to meet the accusations made 
against him and to disprove them. 


85. First and foremost, we must consider 
whether and to what extent the detenu is 
entitled to exercise the trinity of rights be- 
fore the Advisory Board: {i) the right of 
legal representation; (ii) the right of cross- 
examination and (iii) the right to present 
his evidence in rebuttal. These rights un- 
doubtedly constitute the core of just process 
because without them, it would be difficult 
for any person to disprove the allegations 
made against him and to establish the truth. 
But there are two considerations of primary 
importance which must be borne in mind in 
this regard. There is no prescribed standard 
of reasonableness and therefore, what kind 
of processual rights should be made. avail- 
able to a person in any proceeding depends 
upon the nature of the proceeding in rela- 
tion to which the rights are claimed. The 
kind of issues involved in -the proceeding 
determine the kind of rights available to the 
persons who are parties to that proceeding. 
Secondly, the question as to the availability 
of rights has to be decided not generally 
but on the basis of the statutory ` provisions 
which govern the proceeding, provided, of 
course that those provisions are valid.. In 
the instant case, the question as to what 


kind of rights are available to the detenu in ' 


the proceeding before the Advisory Board 

has to be decided in the light of the provi- 

' sions of the Constitution, and on the basis 

of the provisions of the National Security 
“Act to ‘the extent to which they do not of- 
' fend Against’ the Constitution, ' 


` 86. ` Turning. first, to-the`- -right of legal re- 
‘pfesentation- which is- claimed- by~ the: peti- 
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‘no person shall be detained in 
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tioners, the relevant article of the Constitu- 
tion to consider is Art. 22 which bears the 
marginal note 
detention in certain - cases”. That article 
provides by clause (1) that no person who is 


‘arrested shall be detained in custody without 


being informed, as soon as may be, of the 
grounds for such arrest nor shall he be 
denied the right to consult, and to be defend- 
ed by, a legal practitioner of his choice. 
Clause (2) requires that every person who is 
arrested and detained in custody shall be 
produced before the nearest Magistrate within 
a period of 24 hours of such arrest and that 
custody be- 
yond the said period without the authority 
of a Magistrate: Clause (3) provides -that 
nothing in Cis. (1) and (2) shall apply {a} to 
any person who for the time being is an 


enemy alien; or (b) to any person who is. 
arrested or detained under any law providing ` 


for preventive detention. It may be recalled 
that Cl. (4) (a) of Art. 22 provides that no 
law of preventive detention shall authorise 
the detention of a person for a period longer 
than three months unless the Advisory Board 
has reported before the expiry of the said 
period of three months that there is in its 
opinion sufficient cause for such detention. 
By Cl. (7) (c) of Art. 22, the Parliament is 
given the power to prescribe by law the pro- 
cedure to be followed by the Advisory Board 
in an inquiry under Cl. (4) (a). 


87. On a combined reading of clauses (1) 
and (3) (b) of Art. 22, it is clear that the 
right to consult and to be . defended by a 
legal practitioner of one’s choice, which is 
conferred by Cl. (1), is denied by Cl. (3) (b) 
to a person who is detained under any law 
providing for preventive detention. ‘Thus,| 
according to the express intendment of the 
Constitution itself, no person who is detained 
under any law, whch provides for preventive 
detention; can claim the right to consult a 
legal practitioner of his choice or to be de- 
fended by him. In view of this, it seems to 
us difficult to hold, by the application of 
abstract, general principles or on a priori con- 
siderations that the detenu has the right of 
being represented by a legal practitioner in 
the proceedings before the Advisory Board. 
Since the Constitution,.as originally enacted, 
itself contemplates that such a right should 
not be made available to a detenu, it cannot 
be said that the denial of the said right is 
unfair, unjust or unreasonable. It is indeed? 
true to say, after. the decision in the Bank 
Nationalisation case, (AIR 1970 SC 564) 


7 that though the subject of preventive deten-. 
‘tor is specifically: ‘dealt with in’ Article 22, 


“protection against arrest and © 


N 
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the requirements of .Article 21 have neverthe- 
Jess to be satisfied. It is therefore necessary 
that the procedure prescribed by law for the 
proceedings before the Advisory Boards must 
be fair, just and reasonable. But then, the 
Constitution itself has provided a yardstick 
for the application of that standards, . through 


the medium of the provisions contained in | 


Article 22 (3) (b). Howsoever much we would 
have liked to hold otherwise, we experience 
serious difficulty in taking the view that the 
procedure of the Advisory Boards in which 
the detenu is denied the right of legal repre- 
sentation is unfair, unjust or unreasonable. If 
Art. 22 were silent on the question of the right 
of legal representation, it would have been 
possible, indeed right and proper, to hold 
that the detenu cannot be denied the right of 
legal representation in the proceedings before 
the Advisory Boards. It is unfortunate that 
courts have been deprived of that choice by 
the express language of Art. 22 (3) (b) read 
with Article 22 (1). 


88. It is contended by Shri Jethmalani 
that the provision contained in Cl. (3) (b) of 
Article 22 is limited to the right which is 
specifically conferred by clause (1) of that 
article and therefore, if the right to legal re- 
presentation is available to the detenu apart 
from the provisions of Art. 22 (1), that right 
cannot be denied to him by reason of the 
exclusionary provisions contained in Art. 22 
(3) (b). 
representation arises out of the provisions of 
Articles 19, 21 and 22 (5) and therefore, 
nothing said in Art, 22 (3) (b) can affect 
that right. In a sense we have already an- 
swered this contention because, what that 
contention implies is that the denial of the 
right of legal representation to the detenu 
in the proceedings before the Advisory Board 
is an unreasonable restriction, within the 
meaning of Art. 19 (1), on the rights con- 
ferred by that article. If the yardstick of 
reasonableness is provided by Art. 22 (3), 
which is as much a part of the Constitution 
as originally enacted, as Arts. 19, 21 and 
22 (5), it would be difficult to hold that the 
denial of the particular right introduces an 
element of unfairness, unjustness or unrea- 
sonableness in the procedure of the Advisory 
Boards. It would be stretching the language 


of Arts. 19 and 21 a little too far to hold’ 


that what is regarded as reasonable by Arti- 
cle 22 (3) (b) must be regarded as unreason- 
able within the meaning. of those articles. 
For illustrating this point, we may take the 


example. of a. law. which provides that an 


enemy - „alien . need : not - be. produced before a,- 
‘Of his: 


~ Magistrate within ` twenty-four hours . 
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“arrest or detention in custody. If the. right 
of production before the. Magistrate within 
24 hours of .the arrest is expressly denied to 
the enemy alien by Art. 22 (3) (a), it would 
be impossible to hold. that the said. right is 
nevertheless available to him by reason of 
the provisions contained in Art. 21. The 
reason is, that the answer to the question 
whether the procedure established by law 
for depriving an enemy alien of his personal 
liberty is fair or just is provided by the Con- 
stitution itself through the provisions of Arti- 
cle 22 (3) (a). What that provision considers 


. fair, just and reasonable cannot, for the pur- 


poses of Art. 21, be regarded as unfair, un- 
just or unreasonable. 

-,. 89. To read the right of legal representa- 
tion in Art, 22 (5) is straining the language 
of that article. Clause (5) confers upon the 
detenu the right to be informed of the 
grounds of detention and the right to be af- 
forded the earliest opportunity of making a 
representation against the order of detention. 
That right has undoubtedly to be effective, 
but it does not carry with it the right to be 
represented by a legal practitioner before the 
Advisory Board merely because, by S. 10 of 
the National Security Act, the representation 
made by the detenu is required to be for- 
warded to the Advisory Board for its con- 
sideration. If anything, the effect of Sec- 
tion 11 (4) of the Act, which conforms to 
Art. 22 (3) (b), is that the detenu cannot ap- 
pear before the Advisory Board through a 
legal practitioner. The written representa- 
tion of the detenu does not have to be ex- 
patiated upon by a legal practitioner. 


96. Great reliance was placed by Shri 
Jethmalani on the decision of the American 
Supreme Court in Ozie Powell v. State of 
Alabama, (1932) 77 L Ed 158, in which it 
was held that the right of hearing includes 
the right fo the aid of counsel because; the 
right to be heard will in many cases be of 
little help if it did not comprehend the right 
to be heard by a counsel. Delivering the 
opinion of the Court, Sutherland, J. said: 


“Even the intelligent and educated layman 
has small and sometimes no skill in the 
science of law. If charged with crime, he is 
incapable, generally, of determining for him- 
self whether the indictment is good or bad. 
He is. unfamiliar with the rules of evidence. 
Left without the aid of counsel he may Ps 
an 
convicted upon: incompetent evidence, oF 
evidence irrelevant to the issue or ‘otherwise 
inadmissible. He lacks both the skill . and 


, knowledge. adequately to prepare his defence, 
even. though: he have a, perfect one. 
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quires the guiding hand of counsel at every 
step in the proceedings against him. Without 
it, though he be not guilty, he faces the 
danger of conviction because he does not 
know how to establish his imnocence. If 
that be true of men of. intelligence, how 
much more true is it of the ignorant and il- 
fiterate, or those of feeble intellect. If in 
any case, civil or criminal, a State or Fede- 
ral Court were arbitrarily to refuse to hear 
a party .by counsel, employed by and ap- 
pearing for him, it. reasonably may not be 
doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due 
process in the constitutional .sense (p. 170).” 


The aforesaid decision in Powell is unique 
fn more than one way and has to be dis- 
tinguished. The petitioners. therein were 
charged with the crime of rape committed 
upon two white girls. At the trial, no coun- 
sel was employed on behalf of the petitioners 
but the trial Judge had stated that “he had 
appointed all the members of the Bar for 
the purpose of ‘arraigning the defendants and 
then of course anticipated that the members 
of the Bar would continue to help the de- 
fendants if no counsel appeared”. The trial 
of the petitioners was completed within a 
single day, at the conclusion of which ‘the 
petitioners were sentenced to death. That 
verdict was assailed on the ground, inter 
alia, that the petitioners were denied the 
right of counsel. Jt must be stated that the 
Constitution of Alabama provided that in 


all criminal prosecutions, the accused. shall 
enjoy the right to have the assistance of 
counsel; and a State Statute required that 


the. Court must. appoint a counsel. -for the 
accused in all capital cases where the accus- 
ed was unable to employ one. It is in the 
light of these provisions and as a require- 
ment of the due process clause of the Ame- 
rican Constitution that it was held that the 
right: to hearing, which is a basic element of 
due process, includes the right to the aid of 
counsel.. The patent distinction between 
that case and the matter before us is that 
our Constitution, at its very inception, Te 
garded it reasonable to deny to the detenu 
the right to consult and be defended by.a 
legal practitioner of his ‘choice. Secondly; a 
criminal trial involves issues -of. a different 
kind from those which the Advisory Board 
has to consider. The rights available to an ac- 
cused can; therefore, be of a different char- 
acter than those available to the detenu, con- 
sistently with reason and fairplay. 

91. -Shri Jethmalani also relied upon an- 
other decision of the Supreme Court which 
is‘reported in John J. Morrissey v v. Lou B. 
Brewer, (1972) 33 L Ed 2d. 484. -.In that 
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case, two convicts whose paroles were re- 


voked by the Iowa Board of Parole, alleged: 


that they were.denied due process because 
their paroles were revoked without a hear- 
ing. Burger, C. J., expressing the view of 
SIX Members of the Court, expressly left 
open the question whether a parolee is entitl- 
ed, in a parole revocation proceeding, to 
the assistance of counsel. The three other 
learned Judges held that due process requires 
that the parolee be allowed the assistance of 
counsel in the parole revocation proceeding. 
It must be appreciated that’ the American’ 
decisions ‘on the right to counsel turn large- 
ly on the due process clause in the American 
Constitution. We cannot invoke: that clause 
for spelling out a right as part of a reason- 
able procedure, in matters wherein our Con 
stitution expressly denies that right. 

92. In support of his submission that the 
detenu is entitled to appear through a legal 
practitioner before the Advisory Board, Shri 
Jethmalani relies on the decisions of this 
Court in Madhav Hayawadanrao Hoskot v. 
State of Maharashtra, (1979) 1 SCR 192: 
(AIR 1978 SC 1548); Hussainara Khatoon v. 
Home Secretary, State of Bihar, (1980) i 
SCC 98:(AIR 1979 SC 1369) and Francis 
Coralie Mullin v. Administrator, Union 
Territory of Delhi, Writ Petn. (Cri) No. 
3042/1980 decided on Jan. 13, 1981 : (reported 
in AIR 1981 SC 746). Speaking for the 
Court, Krishna Iyer, J. said in Hoskot: ` 

“The other ingredient of fair procedure to 
a prisoner, who has to seek his liberation 
through the Court process is lawyers ser- 
vices. ,Judicial justice, with procedural intri- 
cacies, legal submissions and critical exam- 
ination of evidence, leans upon professional 
expertise; and a failure of equal justice under 
the law is on the cards where such suppor- 
tive skill is absent for one, side. Our judi- 
cature, moulded by Anglo-American models 
and our . judicial process,, engineered by 
kindred legal technology, compel the colla- 
boration of lawyer-power for steering the 
wheels of. equal justice under. the law 
ie 204 of SCR): (at p. 1554 of AIR 1978 
SC). 3” 


In Hussainara Khatoon, one of us, | Bhag- 
wati, J. voiced the same concern by saying: 


“Tt is an essential ingredient of reasonable, 
fair and' just procedure to a’ prisoner who 
is to seek his liberation through the Court’s 
process that he should have legal services 
available to him.” (Page 103 of SCC) : (at 
p. 1373 of ATR). 

These observations were made in the context 
of rights available to an: accused im a crimi 
nal trial and: cannot be extended to the pro- 
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ceedings of Advisory Boards in order to 
determine the rights of detenus in relation 
to those proceedings. The. question. as regards 
the kind and nature of rights available in 
those proceedings has to be decided on the 
basis of the provisions contained. in Art. 22 
of the Constitution and Ss. 10 ang a ot the 
National Security Act. 


93. In Francis Coralie Mullin (AIR 1981 


SC 746), the petitioner, while in detention, 


wanted to have an interview with her lawyer, 
which was’ rendered almost impossible by 
reason of the stringent provisions of Cl. 3 (b) 
(i) of the ‘Conditions of Detention’ formulat- 
ed by the Delhi Administration. In a peti- 
tion filed in this Court to challenge the afore- 
said clause, inter alia, it was held by this 
Court that the clause was void, since it vio- 
lated Arts. 14 and 21 by its © discriminatory 
nature and wunreasonableness. The Court 
directed that the detenu should be permitted 
to have an interview with her legal adviser 
at any reasonable hour during the day after 
taking an appointment from the Super- 
intendent of the Jail and that the interview 
need not necessarily take place in the pre- 
sence of an officer of the Customs or Cen. 
tral Excise Department. The Court also di- 
rected that the officer concerned may watch 
the interview but not so as to be within the 
hearing distance of the detenu and the legal 
adviser. This decision has no bearing on the 
point which arises before us, since the limited 
question which was involved in that case 
was whether the procedure prescribed by 
clause (3), governing the interviews which a 
detenu may have with his legal adviser, was 
reasonable. The Court was not called upon 
to consider the question as regards the right 
of a detenu to be represented by a legal 
practitioner before the Advisory Board. We 
would, however, like to say that by this judg- 
ment we are neither affirming nor disapprov- 
ing of the decision in Francis Coralie Mullin 
to the effect that the detenu has a right to 
consult a lawyer of his choice for the pur- 
pose of preparing his representation, advising 
him as to how he should defend himself be- 
fore the Advisory Board and preparing and 
filing a. habeas corpus petition or other pro- 
ceedings for securing his release. es 
94. We must,. therefore, hold regretfully 
though, that the detenu has no Tight to ap- 
pear through a legal practitioner in the: pro- 
ceedings before the Advisory Board. 
however, necessary to add an important 
‘caveat. The reason behind the provisions 
‘contained in Art. 22 (3) (b) of the Constitu- 
tion clearly is that a legal practitioner should 
not be permitted to appear before’ the Advi- 
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sory Board for any party. The Constitution 
does not contemplate that the detaining au- 
thority or the Government should have. the 
facility of appearing before the. Advisory 


Board with the aid of a legal practitioner 


but that the. said facility should be denied: to 
the detenu.. In any case, that is not what 
the Constitution says and it would be wholly 
inappropriate to read any such meaning into 
the provisions of Art.22. Permitting the de- 
taining authority or the Govt. to. appear. be- 
fore the Advisory Board with the aid of a legal 
practitioner or‘a legal adviser would be in 
breach of Art. 14, ifa similar facility is denied 
to the detenu. We must therefore make it 
clear that if the detaining authority or the 
Govt. takes the aid of a legal practitioner 
or a legal adviser before the Advisory Board, 
the detenu must be allowed the facility of 
appearing before the Board through a legal 
practitioner. We are informed that officers 
of the Government in the concerned depart- 
ments often appear before the Board and 
assist it with' a view to justifying the deten- 
tion orders. If that be so, we must clarify 
that the Boards should not permit the auth- 
orities to do indirectly what they cannot do 
directly; and no one should be enabled to 
take shelter behind the excuse that such offi- 
cers are not “legal practitioners” or legal 
advisers. Regard must be had to the sub- 
stance and not the form since, especially, in 
matters like the „proceedings of Advisory 
Boards, whosoever assists or. advises on facts 
or law must be deemed to be in the position 
ofa legal adviser. We do hope that Advi- 
sory Boards will take care to ensure that the 
provisions of Article 14 are not violated in 
any manner in the proceedings before them. 
Serving or retired Judges of the High Court 
will have no difficulty in understanding this 
position. Those who are merely “qualified 
to be appointed” as High Court Judges may 
have to do a little home-work in order to 
appreciate it. 

95. Another aspect of this matter which 
needs to be mentioned is that the embargo 
on the appearance of legal practitioners 
should not. be extended so as to prevent the 
detenu from being aided or assisted by a 
friend who, in truth and substance, is not a 
legal practitioner. Every person whose inter- 
ests are adversely affected as a result of the 
proceedings which have a sefious import, is 
entitled to. be heard in. those proceedings and 
be assisted by a friend.: A detenu, taken 
straight from his ‘cell to the Board’s room, 
amay lack the ease and composure to present 
‘his point of view. He may be “tongue-tied, 
nervous, confused or wanting in intelligence” 
(see Pett v. Greyhound Racing Association 
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Lid., (1965) 1 QB 125), and if justice is. to 
be done: he must at least have the help of a 
friend who can assist him to give coherence 
fo his stray and wandering ideas. Incarcera- 
tion makes a man and his thoughts dishevel- 
led. Just as a person who is dumb is entitl- 
ed, as he must, to be represented by a per- 


son who has speech, even so, a person who - 


finds himself unable to present his own case 
is entitled to take the aid and advice of a 
person who is better situated to appreciate 
the facts of the case and the language of the 
law. It may be that denial of legal represen- 


tation is not denial of natural justice per se,- 


and therefore, if a statute excludes that faci- 
lity expressly, it would not be open to the 
Tribunal to allow it. Fairness, as said by 
Lord Denning M. R., in Maynard v. 
Osmond, (1977) 1 QB 240, 253, can be ob- 
tained without legal representation. But, it 
fs not fair, and the statute does not exclude 
that right, that the detenu should not even 
be allowed to take the aid of a friend. 
Whenever demanded, the Advisory Boards 
must grant that facility. 


$6. Shri Jethmalani laid equally great 
stress on the need to give the detenu the 
tight of cross-examination and in support 
of his submission in that behalf, he relied 
on the decisions of the American Supreme 
Court in Jack R. Goldberg v. John Kelly, 
(1970) 25 L Ed 2d 287, 300, 301; Morrissey, 
((1972) 33 L Ed 2d 484); Norval Goss v. Eileen 
Lopez, (1975) 42 L Ed 2d 725 and Powell 
( (1932) 77 L Ed 158). In Goldberg, Bren- 
nan, J., expressing the view of five members 
of the Court said that in almost every setting 
where important decisions turn on questions 
of fact, due process requires an_opportunity 
to confront and cross-examine adverse wijt- 
messes. The learned. Judge reiterated the 
Court’s observations in Greene v. McElroy, 
(1959) 3 L Ed 2d 1377, 1390, 1391 to the 
following effect: 

“Certain principles have remained rela- 
tively immutable in our jurisprudence. One 
of these is that where governmental action 
seriously injures an individual, and the rea- 
sonableness of the action depends on fact 
findings, the evidence used to prove the 
Government’s case must be disclosed to the 
individual so ‘that he has an opportunity to 
show that it is untrue. While this is impor- 
tant in the case of documentary evidence, it 
is even more important where the evidence 
consists of the testimony of individuals 
whose memory might be faulty or who, in 
fact,’ might be perjurers or persons motivat- 
ed by malice, vindictiveness, intolerance, pre 
judice, or jealousy. We have formalized 


these’ protections in the requirements: of con-: 


frontation ‘and’ cross-examination.:: They ` 
have ancient roots. They find expressicn 
in the Sixth Amendment ....:.... This Court 
has been zealous to protect these rights from | 
erosion. It has spoken out not only in cris 
minal cases, ......... but also in all types of 
cases where administrative ........ actions 
were under scrutiny.” 


Welfare recipients whose aid was terminated 
or was about to be terminated were held 
entitled to be given an opportunity to con- 
front and cross-examine the witnesses relied 
on by the department. The right to con- 
front and cross-examine adverse witnesses - 
was upheld in the other American cases- . 
also which counsel has cited. 


87. For reasons which we have stated 
more than once during the course of this 
judgment, the decisions of the U. S. Supreme | 
Court which turn peculiarly on the due prc- 
cess clause in the American Constitution 
cannot be applied wholesale for resolving 
questions which arise under our Constitution, 
especially when, after a full discussion of 
that clause in the Constituent Assembly, the 
proposal to incorporate it in Article 21 was 
rejected. In U. S. A. itself, - Judges have 
expressed views on the scope of that clause, 
which are not only divergent but diametri- 
cally opposite. For example, in Goldberg 
( (1970) 25 L Ed 2d 287) on which Shri 
Jethmalani has placed considerable reliance, 
Black, J., said in his dissenting opinion that 
“the majority was using the judicial power 
for legislative purposes and that “they 
wander out of their field of vested powers 
and transgress into the area constitutionally 
assigned to the Congress and the people” 
The dissenting opinion of Chief Justice 
Burger in that case is reported in Mae 
Wheeler v. John Montgomery, (1970) 25 L 
Ed 2d 307, 311, in the samé volume. 
Describing the majority opinion ‘as “unwise 
and precipitous” the learned Chief Justice 
said : 

“The Court’s action today seems another 

manifestation of the now familiar constitu- 
tionalizing syndrome: once some presumed 
flaw is observed, the Court then eagerly ac- 
cepts the invitation to find a constitutionally. 
“rooted” remedy. If no provision is explicit 
on the point, it is then seen as “implicit” op 
commanded by the vague and nebulous con- 
cept of ‘fairness’.” 
It is only proper that we must evolve oup 
own solution to problems arising under our 
Constitution without, of course, spurning the - 
learning and wisdom of. cut epunterparts in- 
comparable ' jurisdictions. ga TSN eo Bho. Fe 
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whether the right of cross-examination is an 
integral and inseparable part of the princi- 
ples of natural justice. Two fundamental 
principles of natural justice are. commonly 
“recognised, namely, that an 
should be disinterested and unbiased (nemo 
judex in cause sua) and that, the parties 


must be given adequate notice and- opportu- 


nity to be heard (audi alteram partem). 
There is no fixed. or certain standard of 
natural justice, substantive or procedural, 
and in two English cases the expression 
‘natural justice’ was described as one ‘sadly 
facking in precision’, (1914) 1 KB 160 at 
p. 199 and as ‘vacuous’, Local Government 
Board v. Arlidge, (1915) AC 120, 138. The 
principles of natural justice are, in fact, 
mostly evolved from case to case, according 
_to the broad requirements of justice in the 
“ given case. 


$$. We do not suggest that the principles 
of natural justice, vague and variable as they 
may be, are not worthy of preservation. As 
observed by Lord Reid’ in Ridge v. Baldwin, 
(1964) AC 40, 64-65, the view that “natural 
justice is so vague as to be practically mean- 
ingless” is tainted by “the perennial fallacy 
that because something cannot be cut and 
dried or nicely weighed or measured there- 
fore it does not exist”. But the importance 
of the realisation that ‘the rules of natural 
justice are not rigid norms of unchanging 
content, consists in the fact that the ambit of 
those rules must vary according to the context, 
and they have to be tailored to suit the nature 
of the proceeding in relation to which the 
particular right is claimed as a component of 
natural justice. Judged by this test, it seems 
to us difficult to hold that a detenu can claim 
the right of cross-examination in the proceed- 
ing before the Advisory Board. First and 
foremost, cross-examination of whom? The 
principle that witnesses must be confronted 
and offered for = cross-examination applies 
generally to proceedings in which witnesses are 
examined or documents are adduced in 
evidence in order to prove a point. Cross- 
examination then becomes a powerful weapon 
for showing the untruthfulness of that evi- 
dence. In proceedings before the Advisory 
Board, the question for consideration of the 
Board is not whether the detenu is guilty of 
any charge but whether there is sufficient 
cause for the detention of the person con- 
“cerned. The detention, it must be remem- 
‘bered, is based noton. facts proved either by 
‘applying the test of preponderance of proba- 
bilities or of.reasonable doubt. The deten- 


\tion is based on the subjective satisfaction 
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of the detaining authority that it is nécessary 
to detain a particular person in order to -pre- 
vent him from acting in a manner prejudicial] 
to certain stated objects. The proceeding cf 
the Advisory Board has therefore to be 


‘Structured differently from the proceeding of 


judicial or quasi-judicial tribunals, before 
which there is a lis to adjudicate upon. 


160. ‘Apart from this consideration, it is 
a matter of common experience that in cases 
either 
unwilling to come forward or the sources of 
information of the detaining authority can- 
not be disclosed without detriment to publio 
interest. Indeed, the disclosure of the iden- 
tity of the informant may abort the very 
process of preventive detention because, no 
one will be willing to come forward to give 
information of any prejudicial activity if his 
identity is going to be disclosed, which may 
have to be done under the stress of cross- 
examination. It is,-therefore, difficult in the 
very nature of things, to give to the detenu 
the full panoply of rights which an accused 
is entitled to have in order to disprove the 
charges against him. That is the importance 
of the statement that the concept of what is 
just and reasonable is flexible in its scope 
and calls for such procedural protections as 
the particular situation demands. Just as 
there can be an effective hearing without 
legal representation even so, there can be an 
effective hearing without the right of cross- 
examination. The nature of the inquiry in- 
volved in the proceeding in relation to 
which these rights are claimed determines 
whether these rights must be given as com- 
ponents of natural justice. 


161. In this connection, we would like to 
draw attention to certain decisions of cur 
Court. In New Prakash Transport Co. Ltd. 
v. New Suwarna Transport Co. Ltd., (1957) 
SCR 98 at p. 106: (AIR 1957 SC 232 at 
p. 236), it was observed that “the question 
whether the rules of natural justice have been 
observed in a particular case must itself be 
judged in the light of the constitution of 
the statutory -body which has to function in 
accordance with the rules laid down by the 
legislature and in that sense the rules them- 
selves must vary”. In Nagendra Nath Bora 
v. Commr. of Hills Division, (1958) SCR 
1240 at p. 1261: (AIR 1958 SC 398 at p. 408) 
the aforesaid statement was cited with ap- 
proval by. another Constitution Bench. In 
State of Jammu & Kashmir v. Bakshi 
Ghulam Mohammad, (1966) Supp SCR 461-- 
at p..415 : (AIR 1967 SC. 122 at p. 131, 132), - 
it was argued that the right. to hearing in- 
cluded the right to cross-examine, witnesses. ° 
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That argumeñt was rejected by the Court by 
observing. that the right of icross-examination 
“depends: upon .the circumstances of each 


, case and on the terms of the statute under 


Which the matter is being. enquired - into, 
Citing with- approval the passage in Nagen- 
dra Nath Bora, the Court -beid ‘that’ the 
question as to whether the right to -cross- 
examine was available had to be decided in 
the light of the fact that “it was dealing with 
a statute under which a Commission, of In- 


quiry was set up for fact-finding purposes ` 


and thar the report of the Commission _had 
no force proprio Vigore. 


. 102. In support of his submission "that 
the right of cross-examination .is a necessary 
part of natural justice, Shri Jethmalani relies 
upon the decisions. of this Court which are 
reported in Union of India v. T. R. Varma, 
(1958) SCR 499 at p. 507 : (AIR 1957-S8C 


882) and Khem Chand v.. Union of, India, 


{1958) SCR 1080 at page 1096 : (AIR 1958 
SC 300 at pages 306, 307). It. was observed 
‘in the first of these two cases that the rules 
of natural justice require that the party con- 
cerned should have -the opportunity of - ad- 
ducing the relevant evidence on which ‘he 
telies, that the evidence of the opponent 
should be taken in his presence, that “he 
should be given the opportunity -of cross- 
examining the witnesses examined by” the 
other side and.that no materials should be 
relied on against him without his being. given 
an opportunity of explaining them. In 
Khem Chand it was held. that if the purpose 
of Art.. 311 (2) was to give the Government 
Servant an opportunity to exonerate himself 
from the charge and if this opportunity is 
to be a reasonable one, he should be allow- 


ed to show that the evidence against him is- 


not worthy of credence or consideration 
and, “that he-can only do if he is given a 
Chance to- cross-examine the witnesses called 
‘against him” ‘and to examine himself or any 
other witnesses in support of this defence. 
These observations must be understood in 
the context of the proceedings in which they 
are made and cannot be ‘taken as laying 


- down ‘a general rule that the right of cross- 


examination is available as a part of natural 
justice in each’ and every ‘ proceeding. ‘In 
‘both of these cases, the question which arose 


for consideration of the Court was whether - 


a ‘Government servant, who was dismissed 
from service, was given “a reasonable. oppor- 
tunity” of showing cause against the action 


proposed to ‘bé taken against him, within . 


fhe meaning of Art. 311 (2) of the Constitu- 


tion. Wt shall have been noticed that ‘the 


emphasis in ‘these cases is on the’ right to 
cross-examine the witnesses who are examined 
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by the opposite party; In T. R, Varma 
{AIR 1957. SC 882)’ the right of cross-exam- 
ination is described: as the right in regard to 


the witnesses examined by the ‘other party \ 


while in Khem Chand (ATR 1958 SC 300), 
the right is described as an opportunity. to* 
defend oneself by cross-examining the ` wit- 
messes’ produced by the other side’ No’ wit- 
nesses are examined in the proceedings be- 
fore the Advisory Board on behalf of the 
detaining authority and, therefore, the rule 
laid down in the two decisions on which 
Shri ‘Jethmalani relies can have no Ra 
tion to those proceedings. 


103. If the debates of the Constituent 
Assembly are any indication, it would appear 
that Dr. B. R. Ambedkar, at any rate, was 
of the opinion that the detenu should be 
given the right to cross-examine witnesses 


before ‘the Advisory Board. In his Teply to <> 


the debate on the procedure of the Advisory 
Board, he said on Sep. 16, 1949 that a 
‘pointed question has been asked whether 
the accused person would be entitled to ap- 
pear before the Board, cross-examine the 
witnesses, and make his own statement”. 
Dr. Ambedkar’s answer was that the Parlia- 
ment should be given. the power to- prescribe 
the procedure to be followed by the Advisory 
Board... That is how clause 7 (c) came to 
be incorporated in Art. 22 of tbe Constitu- 
tion, giving that power to the Parliament. 
‘Bhargava’ thereafter 
asked as to what was the position regarding 
the safeguard of cross-examination. The 
reply of Dr. Ambedkar, significantly was: 


“The. right of cross-examination is already 
there in the Criminal Procedure: Code and 
in the Evidence Act. Unless a provincial 
Government goes absolutely stark mad and^ 
takes away these provisions it is unnecessary: 
to make any provision of that sort. De- 
fending includes cross examination.” 

C “TF you can give a single instance in India 
where the right of cross-examination has been 
taken away, I can understand it. I have not 
seen any such case.” (See Constituent As- 
sembly Debates, Vol. 9, pp. 1561, 1562, 1563). 
Dr. Ambedkar, unfortunately, was ‘not pro- 
Phetic and the authors of the various Preven- 
five Detention Acts did not evidently share 
his view. In fact, the right of cross-examina- 
tion under the Criminal Procedure Code and 
the Evidence Act, by which Dr. Ambedkar, 
laid great, store, has nothing to do with the’ 
detenn’s right of  cross-examination before 
fhe Advisory Board. With great respect, Dr. 
Ambedkar seems to have nodded slightly in 
referring to the provision for cross-examina~. 
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‘on under. those Acts. Whatever it is, Parlia- 
rent has not made any provision in the 
fational Security. Act, under. which the de- 
anu could claim the right of cross-examina- 
on and the. matter must rest there. 


104. We are therefore of the opinion that, 

1 the proceedings before the Advisory Board, 
1e detenu has. no right: fo cross-examine 
ither. the persons on the basis of whose 
latement ihe order of detention is made or 
1e detaining authority. ead 


165. The last of the three rights for wife 
hri Jethmalani contends is fhe right of the 
etenu to lead evidence in rebuttal before the 
dvisory Board. We do not see any objec- 
en to this right being granted to the deter. 
feither the Constitution nor the National Se- 
arity Act contains any provision denying to 
1e detenu the right to present his own evi- 
ence in rebuttal of the allegations made 
gainst him. The defenu may therefore offer 
cal and documentary evidence before the 
dvisory Board in order fo rebut the allega- 
ons which are made against him. We would 
nly like to add that if fhe detenu desires 
y examine any witnesses, he shall have to 
eep them present at the appointed time and 
o obligation can be cast on the Advisory 
oard to summon them, The Advisory 
oard, like any other tribunal, is free to re- 
alate its own procedure within the con- 
raints of the Constitution and the statute. 
: would be open to if, in the exercise of that 
ower to limit the time within which the de- 
mu must complete his evidence. We con- 
der it necessary to make this observation. 
afticularly in view of the fact that the Ad- 
isory Board is under an obligation under 
ection 11 (t) of the Act to submit its report 
) the appropriate Government within. sever 
eeks from the date of detention of the per- 
m concerned. The proceedings before the 
advisory Board kave therefore to be com- 
leted with the utmost expedition. eal 


106. It is urged by Shri Jethmalani that 
te Advisory. Board must decide two. ques- 
ons which are of primary importance. to the 
etenu: One, whether there was ‘sufficient 
ause for the detention of ‘the person con- 
emed and two, W whether it is necessary fo 
eep the person in detention any longer affen 
w date of its report. We are unable to ac- 
ept this contention. Section 11 (2) of the 
ict provides specifically. that fhe report of 
1¢ Advisory Board shall specify its opinion 
as to whether or not there is sufficient 
ause for the detention of the ` person 
oncerned”. ` This implies that the question 
> which the Advisory: Board has to ‘apply 
fs mind is whether on the date of its 


A, K: Roy. v. Union of India 


S.C: 757 


report there is. sufficient cause for the deten- 
tion of the person. That inquiry necessarily 
involves the consideration of the question as 
to whether there was sufficient cause for the 
detention of the person when: the order of de-i. 
tention was passed, but we see. no justifica-| 
tion for extending the jurisdiction of the Ad-j 
visory Board to the consideration of the ques-! 
tion ‘as to whether ft is necessary fo c..atinue 
the detention of the person beyond the date 
on which it submits its report or beyond the 
period of three months after tne date of de- 
tention. The question as to whether there 
are any circumstances on the basis o which 
the detenn should be kept in detention after 
the Advisory Board submits ifs report and 
how long, is for the detainins authority to 
decide and not for the Board. The question 
as regards the power of the Advisory Board 
im this behalf had come up for consideration 
before this Court in Poranlal Lakhanpal v. 
Union. of India. (1958) SCR 460 at p. 475: 
(AIR 1958 SC 163 at p. 170). While rejecting 
the argument that the words “such detention” 
which occur in Art. 22 (4) (a) of the Constitu- 
tion mean. detention. for a period longer than 
three months, the majority held that the Advi- 
sory Board is not called upon to consider 
whether the detention should continue beyond 
the period of three months. In coming to that 
conclusion. the majority relied upon the deci- 
sion in Dattatraya Moreshwar Pangarkar v. 
State of Bombay, (1952) SCR 612 at p. 626: 
(AIR 1952 SC 181 at p. 186) in which 
Mukherjea, J., while dealing with a similar 
question, observed : 


_ “The Advisory Board again has got to. ex- 
press ifs opinion only om the point as to whe- 
ther there is sufficient cause for detention of 
the person concerned. Tt -is neither called 
upon nor is it competent to say anything re- 
garding the period for which such person 
should be detained, Once the Advisory Board 
expresses its view that there is sufficient. cause 
for detention at the date when it makes its 
report, what action is to be taken subsequently 
is left ‘entirely to the appropriate Government 
and’ it canw under 5. 11 (I) of the Act ‘con- 
firm the detention order and continue the de- 
tention ‘of the person’ concerned: for such 
period as it thinks ft.” 


The: contention. that the Board must deter- 
mine the question: as. to- whether, the deten- 
tion should. continue after. the date of its re» 
port. must. therefore: fail... The duty and func- 
tion of. the: Advisory Board is to determine: 
whether there was sufficient. cause. for deten 
tior of the pefson concerned on the date on: 
which the:.order of detention. was- passed and: 
Whether or not there is sufficient. cause fop 
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-the detention of that person’ on the eae: of 
its report. 


197. We are not inclined to accept the 
plea made by the learned counsel that the 
proceedings of the Advisory Board should be 
thrown open to the public. The right to a 
public trial is not one of the guaranteed 
rights under our Constitution as it is under 
the 6th Amendment of the American Constitu- 
tion which secures to persons charged with 
crimes, a public, as well as a speedy, trial. 
Even under the American Constitution, the 
right guaranteed by the 6th Amendment ‘is 
held to be personal to the accused, which the 
public in general cannot share. Considering 
the nature of the inquiry which the Advisory 
Board has to undertake, we do not think that 
the interest of justice will be served better 
by giving access to the public to the pro- 
ceedings of the Advisory Board. 


` 108. This leaves for consideration the 
argument advanced by Shri Jethmalanj relat- 
ing to the post-detention conditions applicable 
to detenus in the matter of their detention. 
The learned counsel made a grievance that 
the’ letters of detenus are censored, that they 
are not provided with reading or writing 
material according to their requirements and 
that the ordinary amenities of life are denied 
to them. It is difficult for us to frame a Code 
for the treatment of detenus while they are 
held in detention. That will involve an exer- 
cise which calls for examination of minute 
details, which we cannot undertake. We 
shali have to examine each case as it comes 
before us, in order to determine whether the 
restraints imposed upon the detenu in any 
particular case are excessive and unrelated to 
the object of detention. If so, they shall 
have to be struck down. We would, how- 
ever, like to say that the basic commitment 
of our Constitution is to foster human 
dignity and the well-being of our people. In 
recent times, we have had many an occasion 
to alert the authorities to the need to treat 
even the convicts in a manner consistent with 
human dignity. The judgment of Krishna 
Iyer, J. in Sunil Batra v. Delhi Administra- 
tion, (1980) 2 SCR 557 : (AIR 1980 SC 1579) 
is an instance in point. It highlights that 
places of incarceration are “part of the 
‘Indian -earth” and- that, “the Indian Constitu- 
‘tion ‘cannot be held at bay--by jail officials 
‘dressed in a little; brief authority’ ”. We 
must impress upon the Government that. the 


{detenus must be afforded all: reasonable facili- - 

.. [ties for an existence consistent’ with human 
coe dignity: We see no reason why’ they should . 
l not be perinitted ' ‘to wear’ their own: clothes, 
-leat their own: food; have: interviews..with,.tho - 


members 'of their families at least once a-week 
and, last but not the least, have reading and 
writing material according to- their reasonable 
requirements." Books are the best friends. of 
man whether inside or outside the jail. 


109. There is one direction which we feel; 
called upon to give specifically and that is 
that persons who are detained under the 
National Security Act must be segregated 
from the convicts and kept in a separate part 
of the place of detention. It is hardly fair 
that those who are suspected of being 
engaged in prejudicial conduct should be 
lodged in the same ward or cell where the 
convicts whose crimes are established are 
lodged. The evils of “custodial perversity” 
are well-known and have even found a place 
in our law reports. As observed by Krishna 
flyer, J. in Sunil Batra, (AIR 1980 SC 1579) 
the most important right of the person who | 
is imprisoned is to the integrity of his physi- ` 
cal person and mental personality. Even 
within the prison, no person can be deprived 
of his guaranteed rights save by methods 
which are fair, just and reasonable. “In a 
democracy, a wrong to some one is a wrong 
to every one” and care has to be taken to 
ensure that the detenu is not subjected to any 
indignity. While closing this judgment, .we 
would like to draw attention to what Shah, J. 
said for the Court in Sampat Prakash v. 
State of Jammu & Kashmir, (1969) 3 SCR 
574 at p. 580: (AIR 1969 SC es at 
p. 1157): 


“The petitioner who was present in the 
Court at the time of hearing of his petition 
complained that he is subjected to solitary 
confinement while in detention. It must be 
emphasised that a detenu is not a. convict. 
Our Constitution, notwithstanding the broad 
principles of the rule of law, equality and 
liberty of the individual enshrined therein, 
tolerates, on account of peculiar conditions 
prevailing, legislation which is a negation of 
the rule of law, equality and liberty. But it 
is implicit in the constitutional scheme that 
the power to detain is not a power to punish 
for offences which an executive authority in 
his subjective satisfaction believes a citizen to 
bave committed. Power to detain is pri- 
marily intended to be exercised in those rare 
cases when the larger interest of the State 
demand that restrictions shall’ be placed upon 


the liberty of a citizen curbing his -future 


activities: The restrictions so placéd! must 
consistently with the effectiveness of deten: 
tion, be minimal. ii 


if any- of the persons detained. . ‘under. the 
National . Security Act are at.present housed l 
in -the same ward .or cell whers: the convicts| 
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are housed, immediate steps must be taken 
to segregate them appropriately. “The Indian 
human”, whenever necessary, has of course 
“a constant companion — the Court armed 
with the Constitution”, and informed by it. 

110. .In the result, the Writ Petitions shall 
stand disposed of in accordance with the 
view expressed herein and the orders and 
directions given above. 


111. I find myself unable 
to agree with the views expressed in the judg- 
ment of the learned Chief Justice on two of 
the points that arise for decision in this batch 
of writ petitions, one of them relates to the 
failure of the Central Government to bring 
into operation the provisions of S. 3 of the 
Constitution (Forty-fourth Amendment) Act, 
1978 and the other concerns the question 





whether“ an Ordinance is ‘law’ within the ' 


meaning of Art. 21 of the Constitution. 


112. The Constitution (Forty-fourth Am- 
endment) Act, 1978 received assent of the 
President on’ April 30, 1979. Article 368 (2) 
says, inter alia, that ‘after a Bill for the am- 
endment of the Constitution is passed in each 
House of Parliament by the prescribed majo- 
tity “it shall be presented to the President 
who shall give his assent to the Bill and 
thereupon the Constitution shall stand amend- 
ed in accordance with the terms of the Bill”. 
Section 1 (2) of the Constitution (Forty- 
fourth Amendment) Act states that the Act 
“shall come into force on such date as the 
Central Government may, by notification in 
the Official Gazette, appoint”, and that 
“different dates may be appointed for different 
provisions of this Act”. 
Amendment Act substitutes a new clause for 
the existing Clause (4) of Art. 22 of the Con- 
stitution which provides inter alia for the Con- 
stitution of Advisory Boards. The relevant 
part of S. 3 reads as follows: 

“Amendment of Art. 22.— In Art. 22 of 
the Constitution,— 

(a) for Clause (4), the following clause shall 
be substituted, namely: 

(4) No law providing for preventive deten- 
tion shall authorise the detention of a person 
for a longer period than two months unless 
an Advisory Board constituted in accord-- 
ance with the recommendations of the Chief 
Justice of the appropriate High Court has re- 
ported before the expiration of the said 
period of two months that -here is in its 
opinion sufficient cause for such detention : 

: Provided that an Advisory Board shall con- 
sist of a Chairman and. not less. than two 


other members, and the Chairman-shall be a- 
serving Judge of the appropriate ee ‘Court . 
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and the other members shall be serving or re- 
tired Judges of any High Court.” 

The provision requiring the Advisory Board 
to be: constituted in accordance with the re- 
commendations of the Chief Justice of the 
appropriate High Court and that the Chair- 
man of the Advisory Board shall be a serv- 
ing Judge of the High Court and the other 
members of the Board shall be serving or 
retired Judges of any High Court is absent 
in the existing Clause (4) under which per- 
sons who are only qualified to be appointed 
as Judges of a High Court are eligible to be 
members of the Advisory Board. Many of 
the provisions of the Act were brought into 
force on different dates in the year 1979 but 
the provisions of Section 3 were not given 
effect to for more than one year and seven 
months when the hearing of these writ peti- 
tions commenced on December 9, 1980. Now 
though more than two and a half years have 
passed the provisions of S. 3 have not yet 
been brought into force. The question is 
Whether under S. 1 (2) the Central Govern- 
ment had the freedom to bring into force any 
of the provisions of the Amendment Act at 
any time it liked. I do not think that Sec- 
tion 1 (2) can: be construed to mean that 
Parliament left it to the unfettered discretion 
or judgment of the Central Government when 
to bring into force any provision of the Am- 


-endment Act. After the Amendment Act 


received the President’s assent, the Cen- 
tral Government was under an obliga- 
tion to bring into -operation the pro- 


visions of the Act within a reasonable time; 
the power to appoint dates for bringing into 
force the provisions of the Act was given to 
the Central Government obviously because it 
was not considered feasible to give effect ‘to 
all the provisions immediately. After the 
Amendment Act had received the. President’s 
assent the Central Government could not in 
its discretion keep it in a state of suspended 
animation for any length of time it pleased. 
That Parliament wanted the provisions of the 
Constitution (Forty-fourth Amendment) Act, 
1978 to be made effective as early as possible 
would appear from its Objects and Reasons. 
The following extract from the-Objects and 
Reasons clearly discloses a sense of urgency: 

“Recent experience has shown that the 
fundamental rights, including those of life 
and liberty, granted to citizens by the Con- 
stitution are capable of being taken away by 
a transient majority. It is, therefore, neces- 


-sary. to provide adequate safeguards against 
.the recurrence of such a contingency in. the 


future and to ensure to the people themselves 
an euectve voice in Referounins the form of 
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government under which they are to live. 
This is one of the primary objects of this Bill. 


x a - x X X x X 


As a further check against the misuse of 


the emergency provisions and to put the 
right to life and liberty on a secure footing, it 
would be provided that the power to suspend 
-the right to, move the Court for the enforce- 
ment of a fundamental right cannot be exer- 
cised in respect of the fundamental right to 
life and liberty. The right to liberty is 
further strengthened by the provision that a 
law for preventive detention cannot auth- 
oriseé, in any case, detention for a longer 
period than two months, unless an Advisory 
Board has reported that there is sufficient 
cause for such detention. An additional 
safeguard would be provided by the require- 
ment that the Chairman of an Advisory 
Board shall be a serving Judge of the appro- 
priate High Court and that the Board shall 
be constituted in accordance with the re- 
commendations of the Chief Justice of that 
High Court.” 


113. I have already said that Parliament 
must have taken into consideration the. practi- 
cal difficulties in the way of the executive in 
bringing into operation all the provisions of 
the Act immediately, and by enacting Sec- 
tion 1 (2) it relied on the Central Govern- 
ment to give effect to them. Now ‘when 
more than two and a half years have passed 
since the Constitution (Forty-fourth Amend- 


ment) Act, 1978 received the assent of tbe’ 


President, it seems impossible that any such 
difficulty should still persist preventing the 
Government from giving effect to Section 3 
of the Amendment Act. It is interesting to 
note that clause 9 of the National Security 
Ordinance, 1980 provided for the constitu- 
tion of Advisory Boards in conformity with 
Article 22 of the Constitution as amended 
by Section 3 of ‘the. Constitution (Fourty- 
fourth Amendment) Act, 1978, This makes 
it clear that non-implementation of the pro- 
visions of S, 3 was not due to any practical 
or administrative difficulty.. However, the 


National Security Act, 1980 which replaced’ 


the Ordinance does not retain the provision 
of cl. 9 of the Ordinance and prescribes the 
constitution of the Advisory Boards in Sec- 
tion 9 in accordance with unamended Arti- 
cle 22 (4). J do not think it can be seriously 
suggested that.a provision like $. 1 (2) of 
the Constitution (Forty-fourth Amendment) 
Act empowered the executive to scotch an 
amendment of the Constitution passed by 
Parliament and assented to by the President. 
That Parliament is competent to take appro- 
priate steps if it considered that the execu- 
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tive had betrayed its trust does not make the 
default lawful or relieve this Court of its 
duty. I would therefore issne a writ of man- 
damus directing the Central Government to 
issue a notification under S. 1 (2) of the 
Constitution (Forty-fourth Amendment) Act, 
1978 bringing into force the provisions of 
Section 3 of the Act within two months 
from this date. 


i14. On the other point, I find 
‘cult to agree that an Ordinance is ‘law’ 
within the meaning of Art. 21 of the Con- 
stitution. Article 21 reads: 

“No person shall be deprived of his life 
or personal liberty except according to pro- 
cedure established by law.” 

The National ‘Security Ordinance, 1980 has 
been challenged ona number of grounds, one 
of which is that the life and liberty of a per- 
son cannot be taken away by an Ordinance 
because it is not ‘law’ within the meaning of 
Article 21. Normally it is the legislature 
that has the power to make laws. Article 123 


of the Constitution deals with the. President’s. 


power to promulgate ordinances and the 
nature and effect of an Ordinance promul- 
gated under this article. ` Article 123 is as 
follows : 

“(1) If at any time, except when both 
Houses of Parliament are in session, the 
President is satisfied that circumstances exist 
which render it necessary for him to take 
immediate action, he may promulgate such 
Ordinances as the circumstances appear to 
him to require. 

(2) An Ordinance promulgated under this 
article shall have the same force and effect 
as an Act of Parliament, but every such 
Ordinance — 


(a) shall be laid before both “Houses of 


Parliament and shall cease to operate at the 
expiration of six weeks from the reassembly 
of Parliament, or, if before the expiration 
of that period resolutions disapproving it 
are passed by both Houses, upon the passing 
of the second of those resolutions; and 

(b) may be withdrawn at any time by the 
President. 


Hanlanaiton Where the Howa of Par- 
lament are summoned to reassemble on 


different dates, ‘the period of six weeks shall ` 


be reckoned from the later of those dates 


, for the purposes of this clause. 


(3) If and so far ásan Ordinance under 
this article makes any provision which Par- 
liament would not under this Constitution be 
competent to enact, it shall be void.” 


To show that there is no difference between. 


a law passed by Parliament and an Ordi- 
nance promulgated by the President under 


it diffi- 


ki 
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Article 123 reliance was placed on behalf of 
the Union of India on clause (2} of that 
article which says that an Ordinance shall 
have the same force and effect as an Act of 
Parliament. It was further pointed out that 
Chapter III of Part V of the Constitution 
which includes Art. 123 is headed “Legisla- 
tive powers of the President’. Reference 
was made to Art. 213 which concerns the 
power of the Governor to promulgate Ordi- 


mances; Art. 213 is in Chap. IV of Part VI 


of the Constitution which bears a -similar 
description: “Legislative Power of the 
Governor”. From these provisions it was 


contended that the President in promulgating 
an Ordinance under Art. 123 exercises his 
legislative power and therefore an Ordinance 
must be regarded as ‘law’ within the mean- 
ing of Art. 21. But the nature of the power 
has to be gathered from the provisions of 
Art. 123 and not merely from the heading 
of the Chapter. It is obvious that when 
something is said to have the force and effect 
cf an Act of Parliament, that is because it 
is not really an Act of -Parliament. Arti- 
cle 123 (2) does not say that an Ordinance 
promulgated under this Article shall be deem- 
ed to be an Act of Parliament to make the 
two even fictionally identical, The signi- 
ficance of the distinction will be clear by a 
reference to Arts. 356 and 357 which are in 
Part XVIII of the Constitution that con- 
tains the emergency provisions, The rel- 
evant part of Art, 356 reads: 


“(1) If the President, on receipt of a. re- 
port from the Governor of a State or other- 
wise, is satisfied that a situation has arisen 
in which the ‘Government of the State can- 
not be carried on in accordance with the 
provisions of this Constitution, the President 
may by proclamation — 


(a} assume to himself all or any of the 
functions of the Government of the State 
and all or any of the powers vested in or 
- exercisable by the Governor or any body or 
authority in the State other than ss Legis- 
lature of the. State; 

(b) declare that the powers of the Legis- 
lature of the State shall be exercisable by or 
under the authority of Parliament”; 


Article 357 provides: 


(1) Where by a proclamation issued under 
clause (1) of Art. 356, it has been declared 
that the powers of the Legislature of the 
State shall be exercisable by or under the 
authority of Parliament, it shall be compe- 
tent — 

(a) for Parliament to confer on the Presi- 
dent the power of the Legislature of the 
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State to make laws, and to authorise the 
President to delegate, subject t~ such condi- 
tions as he may think fit to impose, fae 
power so conferred to any other authority 
to be specified by him in that behali: 


(b) for Parliament, or for the President of 
other authority in whom such power to 
make laws is vested under sub-clause (a), to 
make laws conferring powers and imposing 
duties, or authorising the conferring of 
powers and the imposition of duties, upon 
the Union or officers and authorities thereof; 


(c) XX XX XX XX 


(2) Any law made in exercise of tho 
power of the Legislature of the State by 
Parliament or the President or other auth- 
ority referred to in sub-clause (a) of Cl. (1) 
which Parliament or the President or such 
other authority would not, but for the issue 
of a proclamation under Art. 356, have been 
competent to make shall, after the proclama- 
tion has ceased to operate, continue in force 
until altered or repealed or amended by a 
competent Legislature or other authority.” 


It will appear that whereas an Ordinance 
issued under Art. 123 has the same force 
and effect as an Act of Parliament, under 
Article 357 (1) (a) Parliament can confer on 
the President the power of the Legislature 
of the State to make laws. Thus, where the 
President is required to make laws, the Con- 
stitution has provided for it. The difference 
in the nature of the power exercised by the 
President under Art. 123 and under Art. 357 
is clear and cannot be ignored. Under 
Article 21 no person can be deprived of life 
and liberty except according to procedure 
established by law. Patanjali Sastri, J., in 
A. K. Gopalan v. State, (1950) SCR 88: 
(AIR 1950 SC-27) observed that the word 
“established” in Art, 21 “implies some degree 
of firmness, permanence and general ac- 
ceptance .......”. An Ordinance which has 
to be laid before both Houses of Parliament 
and ceases to operate at the expiration of 
six weeks from the reassembly of Parliament, 
or, if before the expiration of the period re- 
solutions disapproving it are passed by both 
Houses can hardly be said to have that 
‘firmness’ and ‘permanence’ that the word 
‘established’ implies. It is not the temporary 
duration of an Ordinance that is relevant in 
the present context, an Act of Parliament 
may also be temporary; what is relevant is 
its provisional and tentative character which 
is apparent from Cl. 2 (a) of Art. 123. On 
this aspect also the difference between a law 
made by the President under Art. 357 and 
an Ordinance promulgated by him under 
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. Art. 123 should be noted. A jaw made 
under Art. 357 continues in force until 
altered, repealed or amended. by a compe- 
_ tent legislature or authority; an Ordinance 
‘promulgated under Art. 123 ceases to ope- 
rate at the expiration of six weeks from. the 
reassembly of Parliament at the latest. On 
‘behalf of the Union of India learned Attorney 
General referred to Art. 367 (2) to ‘argue 
that the Constitution itself equates an Ordi- 
nance with an Act of Parliament. Arti- 
‘cle 367 (2) reads: 


“Any reference in this Constitution to 

Acts or laws of, or made by, Parliament, or 
to Acts or laws of, or made by, the Legis- 
Jature of a State, shall be construed as in- 
cluding a reference to an Ordinance made 
by the President or, to an Ordinance made 
by a Governor, as the case may be.” 
Any teference in the Constitution to Acts of 
Parliament has to be construed as including 
a reference to an Ordinance made by- the 
President as Art. 367 (2) provides because an 
Ordinance has been given the force and 
effect of an Act. But clearly an Ordinance 
has this force and effect only over an area 
where it can validly operate. An invalid 
ordinance can have no force or effect and if 
it is not ‘law’ in the sense the word has been 
used in Art. 21, Art. 367 (2) cannot make it 
a0. 


115. There is also another aspect of the 
matter. Article 21 not only speaks of a 
person’s liberty but also of his life. It is 
difficult to think of a situation in normal 
times which left no time for the President 
to summon Parliament and required him to 
promulgate ordinances to take away the life 
or liberty of persons, unless one considered 
life and liberty as matters of no great im- 
portance. However, in view of the opinion 
of the majority upholding the validity of the 
Ordinance, it is unnecessary to dilate on this 


` aspect, 


116. On all the cther points I agree with | 


conclusions reached by the learned Chief 


Justice. . 
“TULZAPURKAR, J. :— 117. On the ques- 
tion of bringing into force, S. 3 read: with 
Section 1 (2) of the Constitution. (Forty-fourth 
Amendment) Act, 1978 J am in agreement 
with the view expressed by my learned bro- 
ther A. C. Gupta in his judgment. Barring 
this aspect, I am in agreement with the rest 
of the judgment delivered by my Lord. the 
Chief Justice, 
> Order necotdingy 
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AIR 1982 SUPREME COURT 756 
(From: Allahabad) 

A, D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 
ae Appeal No.: 17 of. 1970, D/- 5-8- 

1981 
Babu, Appellant v. Dy, Director of 
Consolidation, Respondent. . 
Constitution, of India, Art, 133 (1) (a) 
— Interference by Supreme Court with 


“finding of fact — Finding of Consolida- 


tion Authorities that appellant had not 
been proved to be in possession of Jand 
in dispute in the relevant year — Co- 
gent reasons given by Consolidation 
Authorities to negative claim of appel- 
lant to be in possession of that land — 
Finding of fact not shown to be per- 
verse or based on no evidence — Sup- 
reme Court would not interfere. (Para 2) 

KOSHAL, J.:— This appeal by certi- 


ficate granted under Art. 133 (1) (a) of 


the Constn. is directed against an order 
dated 9th Sept., 1969 passed by the High 
Court of -Allahabad, dismissing in limine 
a petition under Art. 226 of the Constn. 


2 It is common ground between the 


parties that the appellant can succeed 
only if he is shown to have been in pos- 
session of the land in dispute in Fasli 
year 1359 (which corresponds to thé 
agricultural year 1951-52 reckoned ac- 
cording to the Gregorian calendar), The 
Deputy Director, Consolidation, who de- 
cided the case in second appeal gave.a 
finding in his order dated 2nd June, 
1969, that the appellant had not been 
proved to be in possession in that year. 
The finding was confirmed in revision by 
the Director of Consolidation\on 22nd 
Aug. 1969, and it was that order which 
was ' under challenge before the High 
Court. 

3. The finding above mentioned be- 
ing one of fact is not open to challenge 
before us unless it can be shown that 
it is perverse or based on no evidence 
at all, which is not the case here Both 
the Deputy Director . and the Director 
have given cogent reasons to negative 
the claim of the appellant that he was 
jn possession of the land in dispute in 
Fasli year 1359. Consequently, we see 
no reason for interference with the im- 
pugned order and dismiss the 
with: costs throughout. 

Appeal - “dismissed. 
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AIR 1982 SUPREME COURT 757 
om 1982 Tax, L. R. 311 . 
(From: 1975 Tax LR 96 -(Delhi)) 
R. S. PATHAK AND. 
E. S: VENKATARAMIAH, JJ. 

Civil Appeal No, 1235 of 1974, D/- 12-1- 
2982. 

Commissioner of Income-tax, _ Delhi, 
Appellant v. ‘M/s. Delhi Safe Deposit Co. 
Ltd., Respondent. , ` 

Income-tax Act (43 of 1961), Ss. 37, 67, 
75 — Expenditure, whether exclusively 
for business —- Determination — Test — 
Assessee company, a partner of managing 
agency firm — Expenditure to protect 
managing agency Held, deductible 
under S. 37. 

The true test of an expenditure - laid 
out wholly and exclusively for the pur- 


poses of trade or business is that it is in- - 


curred by the assessee as incidental to 
his trade for the purpose of keeping the 
trade going and of making it pay and not 
in any other capacity than. of a trader. 
AIR 1964 SC 1722, Foll. (Para 8) 

The assessee company was carrying on 
business as a partner of a managing 
agency firm and it also had other busi- 
nesses. The managing agency agreement 
with the managed company was a profit- 
able source of ‘Income and the  assessee 
had continuously earned income from 
that source. But on account of the negli- 
gence on the part of one of its partners, 
there arose a serious dispute. The settle- 
ment arrived at between the parties pre- 
vented effectively the hazards involving 
in any litigation. The assessee conse- 
quently incurred the expenditure in ques- 
tion to avoid any adverse effect on ` its 
reputation, to protect the managing 
agency which was an income earning ap- 
paratus and for retaining it with the re- 
constituted firm in which the interest ` of 
the assessee was the same. In the circum- 
stances, it could not be said that the ex- 
penditure incurred by the assessee was 
either gratuitous or one incurred outside 


the trading activities of the assessee, The- 


expenditure was, therefore, deductible 
under S. 37. The fact that the firm had 
not claimed the expenditure as its own 
did not affect the right of the assessee to 
claim deduction in respect af the amount 
in question in its assessment proceedings. 
1975 Tax LR 96 (Delhi), Affirmed. | 
(Paras 9,. 10) 


Cases Referred : Chronological 


AZ/AZ/A204/82/SSG 


-Z-F, Commr., Delhi v.. M/s.. Delhi Safe Deposit Co, Ltd. 


‘Paras © 
AIR 1964 SC 1722: (1964) T SCR 693" 8 


i r S. C. 757 


(1927) 1 KB 719: 137 LT 3:1}. Tax Cas 
372, Mitchell v. B. W. Noble Lid. 7 

1926 AC 205: 134 LT 289:-10 Tax Cas 
. 155, . British Insulated & Helsby Cables 
“Ltd, y. Atherton -$ 

1915 AC 433: 112 LT 651: 84 LJ KB k 
Usher's . Wiltshire Brewery Ltd. 
Bruce 5; f 


' (1914) 3 KB 674: 111 LT 848: 83 LJ KB 


1721, Smith `v. Incorporated Council 
. of Law Reporting for England and 

Wales , 6 

Mr. S. C. Manchanda, Sr. Advocate, Mr. 
J. Ramamurthy and Miss A. Subhashini, 
Advocates with him, for Appellant; Mr. 
S. T. Desai, Sr. Advocate, Mr. Bishambar 
Lal, Advocate with him, for Respondent. 
- E. S. VENKATARAMIAH, J.:— This 
appeal by special leave is directed Paa 
the judgment and order dated March 22, 
1973 of the Delhi High Court in Income- 
tax Reference No. 65 of 1968: (reported 
in 1975 Tax LR 96) made by the Income- 
tax Appellate Tribunal, Delhi pursuant to 
an order made by the High Court under 
S. 256 (2) of the Income-tax Act, 1961 
(hereinafter referred to as ‘the Act’). 


2. The facts of the case are these: 
The assessee (the respondent herein) is a 
public limited company. The assessee was 
a partner of a firm of managing agents 
known as M/s.-Morari Lal Batra & Co. 
(hereinafter referred to as ‘the managing 
agency firm’) which was managing an- 


‘other public limited company called M/s. 


Bharat Carbon & Ribbon Manufacturing 
Co, Ltd. (hereinafter referred to as ‘the 
managed company’). There were in all 
three partners in the managing agency 
firm, the two other partners being V. K. 
Batra and Lal Balwant Roy who held 
50% share and 25% share respectively in 
that firm. The assessee held the remain- 
ing 25% share. At the instance of V. K. 
Batra who held the major share in the 
managing agency firm, a large sum was 
advanced by the ‘managed company to a 
firm known as M/s. H. K. Sinha & Sons 
at Caleutta. When a demand for repay- 
ment was-made, M/s. H. K. Sinha & Sons 
repudiated the claim except to the extent 
of Rs. 11,409 and ultimately the manag- 
ed company suffered a loss to the extent 
of Rs: 1,90,092 on account of the said 
transaction. Consequently it became 
necessary. for the managing agency firm 
‘ta make good the said loss. Thereupon the 
assessee and Lal Balwant Roy. - together 
undertook to -pay to the managed com- 
pany Rs. 95,092 out of which the share of . 
the assess€e was Rs. 47,500. The balance 


. of the amount was undertaken to be’ paid 
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by R. K. Batra, brother of V. K. Batra. 


The managing agency firm was also re- 
constituted with the .assessee, Lal Bal- 
want Roy and R. K. Batra as partners, 
R. K. Batra taking the place of V. K. 
Patra, During the previous year corres- 
ponding to the assessment year 1962-63, 
the assessee paid a sum of Rs.-9,560 to 
the managed company in partial discharge 
of its liability of Rs. 47,500 referred to 


above and claimed it by way of deduc- 


tion in the assessment year in’ question 
in the assessment proceedings under the 
Act before the Income-tax Officer. The 
Income-tax Officer disallowed the said 
claim on the ground that the assessee was 
not-iegally bound to make the payment 
and hence it was not a business expense 
that could be allowed under the Act. The 
Appellate Assistant Commissioner of In- 
come-tax before whom the order of as- 
sessment was questioned by the assessee 
affirmed the order of assessment on thè 
above question on three grounds: (a) The 
amount in question was actually the loss 
of a firm which was no more in existence; 
(b) the loss in question had been borne 
by the assessee on personal considera- 
tions and (c) the loss was the loss of the 
managing agency firm and not of the part- 


-ners concerned and since the managing 


agency firm had not claimed that loss in 
its return, none of its partners could claim 
it. When-the matter was takeh up in 


appeal before the Income-tax Appellate . 


Tribunal, the claim of the assessee was 
accepted. The Tribunal held inter 
that even if there was a change in the 
constitution of the managing agency 
firm, the liability of the assessee as a 
partner had not ceased the assessee being 
` a company, the payment could not be 
treated as one made on personal con- 
siderations and that the assessee had made 
the payment in question purely on busi- 


hess considerations with the sole object- 
its business connection. 
which was yielding profit. The Tribunal © 


of maintaining 


was also of the view that there was no 
bar to the assessee claiming the loss, in 
‘question in its own assessment even 
though it could have been first claimed 
by the firm and then in the hands of the 
partner. An application under S. 256 (i) 
of the Act having been rejected by the 
Tribunal, the appellant moved the High 
Court under S. 256 (2) of the Act. The 
High Court thereupon passed an order 
directing the Tribunal to refer the fol- 
lowing question for its consideration: 


“Whether, on the facts and in the cir- 
cumstances of the case, the assessee was 


Delhi Safe Deposit Co. Ltd, 


entitled to any allowance on account of 


alia ` 


A.L R. 


the share of loss made good by it to the 
managed company?” 

3. After the reference ` was made to it, 
the High Court answered the question in 
the affirmative and in favour of the asses- 
see, Dissatisfied with the judgment of the 
High Court, the appellant has come up in 
appeal to this Court by special leave, as 
stated above. l 


r 


/ 

4. The first question which needs to 
be examined is whether the amount in 
question can be treated as an expenditure 
laid out or expended wholly and exclu- 
sively for the purposes of the business of 
the assessee which is admissible as a de- 
duction under S. 37 of the Act. It is no 
doubt true that the solution to a question 
of this nature sometimes is difficult to 
arrive at. But, however difficult the task 
may be, a decision on that question 
should be given having regard to the de- 
cisions bearing on the question and ordi- 
nary principles of commercial trading 
and of commercial expediency. The facts 


‘ found in the present case are that the 


assess€e was carrying on business as a 
partner of the managing agency firm and 
it also had other businesses, The manag- 
ing agency agreement with the managed 
company was a profitable source of in- 
come and that the assessee had continu- 
ously earned income from: that source. 
But on account of the negligence on the 
part of one of its partners, there. arose a 
serious dispute which could have ordi- 
narily resulted in a long drawn out liti- 
gation between the managing agency firm 
and the managed company affecting seri- 
ously the reputation of the assessee in 
addition to any pecuniary loss which the 
assessee aS a partner was liable to bear. 
on account of the joint and several liabi- 


lity arising: under the law of partnership. - 


The settlement arrived at between the 
parties prevented effectively the hazards 
involved in any litigation and also helped 
the assessee in continuing to enjoy the 
benefit of the managing agency which 
was a sound business proposition. It also 
assisted the assessee in’retaining the busi- 
ness reputation unsullied which it had 
built up over a number of years. It is 
also material to notice here that it was 
not shown that the settlement was a gra- 
tuitous arrangement entered into by the 
assessee to benefit the defaulting partner 
exclusively even though he might have 
been benefitted to some extent. It is no 
doubt true that it was voluntary in cha- 
racter but on the facts and in the circum- 


ys, 


1982 L-T. Commr., Delhi v. M/s. 


stances of the case whether it would 
make any difference at all is the point for 
consideration. 


5. Dealing with the question ohevies 
an expenditure incurred by a brewery in 
aid of their tenants of tied houses as a 
necessary incident of the profitable, work- 
ing of the brewery business was an ad- 
missible expenditure in the computation 
of the income-tax liability of the brewery, 
Lord Summer upholding the above claim 
observed in Usher’s Wiltshire Brewery 
Ltd, v. Bruce, 1915 AC 433 thus: 


“Where the whole and exclusive pur- 
pose of the expenditure is the purpose of 
the expender’s trade, and the object 
which the expenditure serves is the same, 
the mere fact that to some extent the 
expenditure enures to a third  party’s 
benefit, say that of the publican, or that 
the brewer incidentally obtains some ad- 
vantage, say in his character of landlord, 
cannot in law defeat the effect of the find- 
ing as to the whole and exclusive pur; 
pose.” 

6. In British Insulated & Helsby 
Cables Ltd. v. Atherton, 1926 AC 205, 
Lord Cave observed: 

“It was made clear in the above cited 
cases of Ushers Wiltshire Brewery v. 
Bruce, 1915 AC 433 and Smith v. Incorpo- 
rated Council of Law Reporting for Eng- 
land and Wales, (1914) 3 KB 674 that a 
sum of money expended, not of necessity 
and with a view to a direct and imme- 
diate benefit to the trade, but voluntarily 
and on the grounds of commercial expe- 
diency, and in order indirectly to facili- 
tate the carrying on the business, may 
yet be expended wholly and exclusively 
for the purposes of the trade,” 


7. Rowlatt, J. in Mitchell v. 
Noble Ltd., (1927) 1 KB 719 held that the 
money spent on getting rid of-a direc- 
tor and saving the company from scandal] 
was deductible. Affirming the above 
view,, the Court of Appeal (whose judg- 
ment appears at page 731) held that as 
the payment was not made to secure an 
actual asset so as effectually to increase 
the capital of the company but was made 
in order to enable the directors to carry 


on the business of the company aš they | 


had done in the past unfettered by the 
presence of the retiring director, which 
might have had a bad effect on the 
credit of the company, it must be treated 
as the income and not as capital ex- 
penditure and was “deductible as . such 
for income-tax purposes, 


B. W. 
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8 The true test of an expenditure 
laid out wholly and exclusively for the 
purposes of trade or business is that it 
is incurred by the assessee as incidental 
to his trade for the purpose of keeping 
the trade going and of making it pay 
and not in any other capacity than of a 
trader. In Commr. of Income-tax Kerala 
vy Malayalam Plantation Ltd, (1964) 7 
SCR 698: (AIR 1964 SC 1722). Subba 
Rao, J. (as he then was) summarised the 
legal position at p. 705 (of SCR): (at p. 
1728 of AIR) thus:— 


“The aforesaid discussion leads to the 
following result: The expression “for the 
purpose of the business” is wider in scop® 
than the expression “for the purpose of 
earning profits’. Its range is wide: it may 
take in not only the day to day running 
of a business but also the rationalization 
of its administration and modernization 
of its machinery; it may include measure 
for the preservation of the business and 
for the protection of its assets and pro- 


perty from expropriation, coercive pro- 
cess or assertion of hostile titles; it may 
also comprehend payment of statutory 


dues and taxes imposed as a pre-condi- 
tion to commence or for carrying on of 
a business; it may comprehend many 
other acts incidental to the carrying on 
of a business. However wide the meaning 
of the expression may be, its limits are 
implicit in it. The purpose shall be. for 
the purpose of the business that is to say, 
the expenditure incurred shall be for car- 
rying on of the busines; and the assessee 
shall incur it in his capacity as a person 
carrying on the business.” 

9. In the instant case, the assessee jin- 
curred the expenditure in question to 
avoid any adverse effect on its reputation, 
to protect the managing agency which 
was an income earning apparatus and for 
retaining it with the reconstituted firm in 
which the interest of the assessee was the 
same as before. It was likely that but for 


‘the expenditure, the fair name of the as- 


sessee would have been tarnished or ren- 
dered suspicious and the managing 
agency would have been terminated. Tha 
expenditure incurred.on the preservation 
of a profit earning asset of a business has 
always been held to be a deductible ex- 
penditure by: courts. In the circumstances, 
it is difficult to hold that the expenditure 
incurred by the assessee was either gra- 
tuitous or one incurred outside the trad- 
ing activities of the assessee. The expen- 
diture was, therefore, rightly held to be 
deductible under: S. 37. We, therefore, 
reject the contention of the Revenue that 
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the amount in question could not be 
claimed as a deduction under Section 37 
of the Act. l 


10. The next contention of the Depart- 
ment is that the payment in question 
should have been first assessed as a loss 
In the assessment proceedings of the firm 
and in the absence of any claim made in 
the course of ‘such proceedings by the 
firm, it was not possible to allow its de- 
duction in the assessment of the assessee. 
Reliance is placed on Sections 187 and 67 
of the Act in support of this submission. 
It is seen that the expenditure in question 
had not been incurred by the firm. Even 
ifthe amount had been paid through the 
firm by the assessee, it would not be 
payment of the firm’ s funds. In the ac- 
counts of the firm, there: would be a cre- 
dit and debit entry cancelling each other 
showing a receipt from the assessee and 
@ payment to the managed company, not 
In any way affecting the capital structure 
of the firm. If the amount had been paid 
by the assessee directly to the managed 
company which appears to be more pro- 
bable then the expenditure is obviously 
one incurred by the assessee itself though 
on account of the firm. In any view of 
the matter, the fact that the firm has nof 
claimed the expenditure as its own does 
not affect the right of the . assessee to 
claim deduction in respect of the amount 
in. question in its assessment proceedings 
which it-is legitimately entitled to do. It 
is not shown how in the ‘peculiar circum- 
stances of the case there is any statutory 
bar to the claim made by the assessee, 
‘11. We are satisfied that in the cir- 
eumstances of the case the decision of the 
High Court does not call for interference. 

12. For the foregoing reasons, the 
appeal is dismissed with costs. 

Appeal dismissed. 


AIR 1982 SUPREME COURT 769 
= 1982 Tax. L, R. 314 
(From: Allahabad)* 
R.-S. PATHAK AND 
E. S. VENKATARAMIAH, JJ. 
Civil Appeals Nos. 1370 of 1974 and 
1768 of 1975, D/- 12-1-1982. 


„M/s. Kalloomal Tapeswari > Prasad 
(HUF), Kanpur, Appellant v. The C.LT.,: 
Kanpur, Respondent. : 

*Income-tax Reference No. 47 of 1971,. 


“D/- 29-9-1972 (All). . 
AZ/AZ/A214/82/DVT .. 


A. I R.. 


yeast ` And ELOA : r 

The. C.I.T., Kanpur, Appellant v. M/s,. 
Kalloomal Tapeswari Prasad (HUF), Kan- 
pur, Respondent. 

(A) Income-tax Act (43 of 1961), S. 171 
— Applicability and scope — Section con- 


- templates both total and partial partition 


of H.U.F. — S. 25A of 1922 Act compared. 
— Partial partition — Properties capable. 
of division but not actually divided — 
Mere severance of status —— Not sufficient 
to record finding of partial partition —~ 
Income from such properties is liable ta 
be assessed as that of H.U.F. I-T. Ref. 
No. 47 of 1971, D/- 29-9-1972 (All) Partly 
Reversed. (Hindu Law — Joint family — 
Partition; Income-tax Act (1922), S. 25A; 
Hindu undivided family — Partial parti- 
tion). 

Section 171 of the Act applies to a case 
where there is a Hindu undivided family 
which had been assessed as such under 
the Act until a claim is made under Sec- 
fion 171 (2). that there has been a parti- 
tion — total or partial — in it. Under 
S. 171 there is a departure made from 
Section 25-A of the 1922 Act which was 
concerned with a total partition only. A. 


finding to the effect that partition had - 


taken place has to be recorded under 


S. 171 by the Income-tax Officer. He can | 


record: such a finding only if the parti- 
tion in question satisfies the definition. 
of the expression ‘partition’ found in Ex- 
planation to & 171. A transaction can be 
recognised as a partition under S. 171 
only if, where the property admits of a 


‘ physical division, a physical division of 


has taken place, 
in such a case mere physi- 
cal division of the income without 
a physical division of the property pro- 
ducing income cannot be treated as a 
partition. Even where the property does 
not admit of a physical division then 
such division as the property admits of 
should take place to satisfy the test of a 
partition under S.°171. Mere proof of 
severance of status under Hindu Law is 
not sufficient to treat such a transaction. 
as a partition. If a transaction does not- 
satisfy the above additional conditions it 
cannot be treated as a partition under th@ 


the property 


.Act even though under Hindu law there 


has been.a partition — total or partial, 
The consequence will be that the un- 
divided family will be continued to be 
assessed as such by reason of sub-sec. (1). 
of S. 171. (Paras 18, 19) 

The Parliament enacted. S. 171 after. 
taking note of the Privy Council derisioni: 


<.: $n (1942) .10.ITR 457 and: ‘several other de- : 


Y 
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cisions following it which had taken the 
view that a partial partition did not fall- 
within the scope of S. 25A of the 1922 Act. 
It expressly stated in S. 171 that the 
Said provision was applicable to both- 
kinds of partitions —. total or partial. Sec- 
tion 171 virtually deals with all kinds of 
partitions the nature of which sometimes 
may.be difficult to predicate correctly. - 

? (Para 21) 


After a partial partition as regards pro- 
perty, the property divided is held by- 
the members of the undivided family as 
divided members with all the incidents 
fiowing therefrom and the property not 
so divided as members of an “undivided 
family. The fiction enacted in S. 171 (1) 
can, therefore, operate in such a case also 
because the family which has become 
divided as regards the property which is 
the subject matter of partial partition is 
deemed to continue as the owner of that 
property and the recipient of the income 
derived from it except where and in so 
far as a finding of partition has been 
given under S. 171. In such a case it is 
obvious the real state of affairs is in fact 
different from what is created by the fic- 
tion and it cannot be said that there is 


no occasion for the fiction to --operate.. 


That is the true meaning of S. 171 (1). In 
view of the substantial changes that are 
brought about in S. 171, it cannot be said 
that the fiction in S. 171 (1) does not op- 
Crate in the case of partial partitions as 
regards property where the composition 
of the family has remained unchanged. 
i (Paras 22, 23) 
In the instant case an assessee, a Hindu 
undivided family claimed partial parti- 
tion in respect of a large’number of im- 
movable properties, It was asserted that 
the properties were not capable of divi- 
sion by metes and bounds. l 
Held that the properties belonging to 
H.U.F. involved. in the instant case ‘ad- 
mitted of physical division into the ‘re« 
quired number of shares and such divi- 
sion would not have adversely affected 
their utility. If a large number of items 
of property are there, they are usually 
apportioned:on an, equitable basis having 
regard to all relevant factors and if ne- 
Cessary by asking the parties to make 
payments of money to egualise the shares. 
Such apportionment is also a kind of phy- 
sical division of the properties contem- 
plated in the Explanation to S. 171. Any 
other view will be one divorced from thé 
realities of life. It was not shown that 
the members of the H. U. F. were jot 
capable‘of making payment ofany: amount’ 
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for. equalisation of shares. No serious 
attempt to divide the properties was 
made by the assessee, Therefore, the case 
clearly fell under sub-cl. (i) of Cl. (a) of 
the Explanation to S. 171 but. did not- 
satisfy the requirement of that sub-claus@ 
as no physical division of the properties 
was made even though they could be 
conveniently so divided. Sub-cl. (ii) 
thereof did not apply to this case at all. 
Thus in view of CL (a) (i) of the Explana- 
tion to S. 171, mere severance of status 
was not sufficient for recording a finding 
of partition. Consequently, the property 
which was the subject matter of partial 
partition would continue to be treated as 
belonging to the family and its income 
would continue to be included in its total 
income until such a finding is recorded. 
It could not be said on the analogy of the 
income from a family property alienated 
by a karta in favour of a stranger that 
the income which was not actually re- 
‘ceived by the family could not be taxed. 
(1963) 50 ITR 601 (Mad), Disting., I-T. 
Ref. No. 47 of 1971, D/- 29-9-1972 (All), 
Partly Reversed. (Paras 25, 26, 27) 

(B) Income-tax Act (1922), S. 25A — 
Scope and applicability — Hindu undivid- 
ed family — Assessment when partition 
is claimed — Procedure. (Income-tax Act 
(1961), S. 171). 


Under S. 25-A of the 1922 Act a Hindu 
_ undivided family which had been assess- 
ed to tax could be treated as undivided 
and subjected to tax under the Act in 
that status unless and until an order was 
made under S. 25-A (1) and if in the 
course of the assessment proceedings it 
is claimed by any of the members of the 
Hindu undivided family that there has 
been total partition of the family pro- 
perty resulting in physical division there-. 
of as it was capable of, the assessing 
authority’ should hold an enquiry and 
decide whether there had been such a 
partition or not. If he held that such a 
partition had taken place, he should pro- 
ceed to make an assessment of the total 
income of the family as if no partition 
had taken place and then proceed to ap- 
- portion the liability as stated in S. 25-A 
amongst the individual members of the 
family. If no claim was made or if the 
claim where it was made was disallowed 
after enquiry, the Hindu undivided family 
would continue to be liable to be as- 
sessed as such. This was the legal position 
under the 1922 Act. Case law discussed. 
- , 3 (Para 13) 
(C) Hindu Law — Joint family — Par- 
‘tition —~Modes ‘of and, procedure — Not 
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identical with conditions | contemplated 
under. S. 171 of Income-tax Act (1961). 
(Income-tax Act (1961), S. 171). 


Under Hindu Law partition may be 
‘either total or partial. A partial partition 
may be as regards persons who are mem- 
bers of the family or as regards proper- 
ties which belong to it. Where there has 
been a partition, it is presumed that it 
was a total one both as to the parties and 
property but when there is a partition 
between brothers, there is no presump- 
tion that there has been partition between 
one of them and his descendants. It is, 
however, open to.a party who alleges 
that the partition has been partial either 
as to persons or as to property to estab- 
lish it. The decision on that question 
depends on proof of what the parties in- 
tended — whether they intended the 
partition to be partial either as to per- 
sons or as. to properties or as to both 
When there is partial partition as to pro- 


perty, the family ceases to be undivided > 


so far as properties in respect of which 
such partition has taken place but conti- 
nues to be undivided with regard to the 
remaining family property. After such 
‘partial partition, the rights of inheritance 
and alienation differ accordingly as the 
property in question belongs to the mem- 


bers in their divided or undivided capa- - 


city. Partition can be brought about (1) 
by a father during his lifetime between 
himself and his sons by dividing proper- 
ties equally amongst them, (2) by agree- 
ment or (3) by a suit or ‘arbitration. A 
declaration of intention of a coparcener to 
become divided brings about severance 
, of status, Hindu law does not require that 
the property must in every case be parti- 
_tioned by metes and bounds or physi- 
cally into: different portions to complete 
a partition. Disruption of status can be 
brought about by any of the modes and 
{t is open to the parties to enjoy their 
share of property as tenants-in-common 


in any manner known to law . according © 
But Jncome-tax law ` 


to their desire. 
introduces certain conditions of its own 
to give effect to the partition under Sec- 
‘tion 171 of the Act, (1866) 11 Moo Ind 
App 75 (PC), Rel. on. (Paras 16, 17) 
Cases Referred: Chronological Paras 
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AIR 1965 SC 1238: 
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Mr. S. T. Desai, Sr. Advocate, Mr. J. D. 


Dadachanji & Mr. K. J. John, Advocates. 


with him,-for Appellant in C. A. No. 1370 
of 1974 and for Respondent in C. A. No. 
1768 of 1975; Mr. V. S. Desai, Sr. Advo- 
cate, Miss A. Subhashini, Mr. K. C. Dua 
and Mr. S. P. Nayar, Advocates ‘with him 
for Respondent in C. A. No. 1370 of 1974 


and for Appellant in C. A. No. 1768 of 
1975, 
VENKATARAMIAH, J.:— These two ` 


appeals by certificate — one by the asses- 
see and the other by the Commissioner 
of Income-tax, Kanpur are filed against 
the judgment and order dated Sept. 29, 
1972 of the High Court of Judicature at 
Allahabad in Income-tax Reference No. 
47 of 1971 under Section 256 (1) of the 
Income-tax Act, 1961 (hereinafter refer- 


- red to as ‘the Act’) made by the Income~ 


tax Appellate Tribunal, Allahabad Bench, 
Allahabad (for short ‘the Tribunal’). The 
two, questions which were referred by the 
Tribunal for the opinion of 
Court were: 

“(1) Whether on the facts and in the 
circumstances of the case the Tribunal 


was right in holding that the properties _ 


in dispute were capable of division in 
definite portions amongst the 10 coparce- 
ners ‘as contemplated in Explanation (a) 
(i) to Section 171 of the Income-tax Act, 
1961 and that even otherwise the mere 
severance of status was not sufficient to 
entitle the assessee to succeed in its claim 
for partial partition? 

(2) Whether on the facts and in. the 
circumstances of the case the Tribunal 


was justified in holding that the income. 


from the properties in dispute which were 
accepted to have been partitioned under 
the Hindu law but with regard to which 
an order accepting the claim of partial 
partition was not made was liable to be 
included in the computation of the as- 
sessee’s income?” 


9, The assessee is a Hindu undivided 


family known as M/s, Kalloomal Tapesh+ 


the High _ 


sd! 


A 


1982 


wari Prasad and the year of assessment 
is 1964-65. The assessee is governed by 
the Mitakshara school of law. The follow- 
ing genealogical tree represents the rela~ 
tionship amongst the members of the 
family: 

(See below Genealogical Table) 

3. During the relevant previous year, 
the family consisted of Chandoolal, Sita- 
ram and his wife Kripa Devi, Jagat Hara- 
in, Roop Narain, Swarup Narain, Shyam 
‘Narain and Bimal Narain who were the 
five sons of Chandoolal and Gopalji and 
Ramji, the two sons of Sitaram, The as- 
sessee (Hindu undivided family) was de- 


riving income from various sources such - 


as income from property, income ’ from 
money lending business, income from 
speculation business and cloth business 
etc, There was a partial partition in the 
family in the year 1951 when a sum of 
Rs. 5,00,000 out of its total capital of 
Rs, 12,385,423 was divided amongst the co- 
parceners at the rate of Rs +41,663/10/8 
amongst members of Chandoolal’s branch 
and at the rate of Rs. 83,233/5/4 amongst 
the members of Sitararn’s branch. Kripa 
Devi did not receive any share at that 
partition. The said partial partition was 
accepted and acted upon by the Income- 
tax Department whereafter the cloth 
business was treated as the business of 3 
firm consisting of most of the coparceners 
as partners, Again on December 11. 1963 
which fell within the previous year 
relevant for the assessment 
question ie. 1964-65, according to the as- 
sessee, there was another partial partition 
orally as a result of which its eightaen 
immovable properties were divided 
amongst the ten members of the family 
and that they held those properties as 
tenants-in-common from that date, It 
was claimed by the assessee in the zourse 
of the assessment proceedings that the 
members of the family had commenced 
to zuaintain separate accounts with re-_ 


gard to the income from the said eighteen 
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amongst themselves according to fheir 
respective shares at the end of each year, 
The eighteen immovable properties wera 
Situated in different places and their va- 
Juation was as follows:—= 





- Municipal number of 
8. No. the property. Valus, 
1. 76/2 1,78,876/. 
2, 76/162 27,000/. 
3, 16/169 45,000/. 
4, 47/110 13,500/. 
5. 47/26 20,700/. 
6. 43/ 203 16,200/. 
$ a Fa 90,000/. 
‘ 6 

9, 55/37 } 41,400/. 
10. 70/87 1,57,500/. 
11, 71/150 | 8,100/. 
12, 41/89 3,800/. 
13. 71/112 19,800/. 
14. 63/61 7,425/. 
15. 51/68 17,100/. 
16. 51/73 14,400/. 
17, 86/37 20,520/. 
18. 1/301A 45,000/. 
7,26,120/. 


4. When required by the Income-tax 
Officer to explain as to why the proper- 
ties‘ were not divided in definite portions 
as required by S. 171 of the Aci, the as- 
sessee stated that physical division of the 
properties in question amongst the ten 
members was impossible and the only 
possible way to partition those properties 
was to define their respective shares and 
to enjoy the income from them separate» 
ly. In support of the above claim tha 
assessee relied upon a copy of an award 
dated April 15, 1964 made by one S. B. 
Tandon which was made into a decree 
in Suit No. 60 of 1964 on the file of the 
Court of the First Civii Judge, Kanpur 
dated Sept..21, 1964. In that award the 
arbitrator had stated that the properties 





properties and to divide the net profits did not admit of physical division, The 
amas LAL 
D | : 
Ohandvolal Bishambhar Nath Sitaram 

(His Wife Rampiar! (died issuelusa (Wile = Kripa 

(died on 17.9.1963) in 1940 = Wife Devi} 
predecsased him) 

| | 
Gopalii Ramji 





l dt | | 
Jagat Narain Roop Narain Swarup Narain Shyam Narain Bimal Naraln 


™ 
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Income-tax Officer did not agree with the 
assessee’s conten :on that, it was not pos- 
‘sible to divide the properties in question 
in definite portions. Accordingly he re- 
fected the claim of partial- partition in 
respect of the eighteen immovable pro- 
perties and proceeded ‘to assess the in- 
come derived therefrom in the hands of 
the assessee. 
Income-tax Officer, the assessee filed an 
appeal before the Appellate 
Commissioner of Income-tax. During 
the pendency of that appeal the assessee 
appointed another arbitrator by the name 
Lakshman Swaroop, a retired Chief 
Engineer to examine the possibility of a 
physical division of each of the eighteen 
properties into ten portions 
was not possible to suggest any other 
mode or modes to divide them into ten 
parts in accordance with the 
lotted to each of the parties to the parti- 
tion. By his award dated Feb. 3, 1965, 
Lakshman Swaroop stated that the afore- 
said properties were "not capable of phy- 
sical division into ten shares by metes 
and bounds and that any practical divi- 
sion is that of allocation of proportionate 
shares in all the 18 properties in ques- 
tion.” It may be mentioned here that out 
of the ten shares, six shares were 1/12th 
each and four shares were 1/8th each. 
Chandoomal and his five sons had been 
allotted 1/12th each and Sitaram, his wife 
and his two sons had been allotted 1/4th 
each. Lakshman Swaroop was also 
examined as a witness before the Appel- 
late Assistant Commissioner by the as- 
sesee and cross-€xamined by the Income- 
tax Officer. The Appellate Assistant Com- 
missioner on a consideration of the mate- 
rial before him including the decree of 
the court referred to above and the evi- 
dence of Lakshman Swaroop held that 
the case of the assessee that it was not 
possible to divide the properties physi- 
cally into ten shares referred to above 
was not tenable and dismissed the appeal. 
The assessee, thereafter took up the mat- 
ter before the Tribunal in appeal. The 
Tribunal also was of the view that the 
contention of the assessee that if the. pro- 
perties had. been divided into ten shares, 


they would have either been destroyed 
or would have lost in value was not cor 
rect, Accordingly the claim of the asses- 
see under S. 171 of the Act that there was 
a partial partition was rejected, There- 
upon on an application of the assessee 
made under. $. 256 (1) of the Act, the two 
guestions set out above were referred. by 


Against the order of the. 


Assistant, 


and if that © 


share al- ` 


shows that a finding of partial — 


the Tribunal. tọ the High Court. for 
opinion. 

5. After- shewe the parties, the High 
‘Court recorded its answer to the first 
question in the affirmative and in favour 


its 


.of the Department and in reaching that 


conclusion, it observed thus: 


“We have seen the evidence of the 


, arbitrator as well as the Chief Engineer, 


and it is apparent therefrom that even 
though the 18 properties could not indi- 
vidually be divided into 10 shares with- 
out destroying their utility but after as- 
sessing: the value of the properties, they 
could be apportioned between the ten 
members and the difference in the alloca- 
tions could be equalised by payment of 
cash amounts by one to.the other. In our 
opinion, it cannot, in such a situation, be 


said that these 18 properties were incap- 
able of physical division in 10 shares, and - 


so, in view of clause (a) (i) of the Expla- 
nation, mere severance of status was not 
sufficient for recording a finding a as 
tion.” 


6. The High Court answered the second 


question in favour of the assessee hold- 
ing that the income accruing from the 
eighteen immovable properties. after De- 
cember 11, 1963 was however not liable 
to be included in the computation. of the 


‘joint Hindu family’s income. In recording’ 


this- answer, the High Court 
thus; | 

“Section 171 of ihe 1961 Act in essence, 
is a re-enactment of S. 25A with the differ- 
ence that it applies not only to cases of 
total partition but also to cases of partial 
partition. Th@re are seme incidental 
changes as well, e.g. Sec. 171 applies also 
for purposes of levying and collecting 
penalty, fine or interest and in addition 
requires the Income-tax Officer to record 
a finding as to the date on which total or 
partial partition took place. The fact. that 
S. 171 applies to a partial partition 
(meaning a partition which is partial as 
regards the persons or as regards the pro- 
perties of the family or both) as well 


observed 


can be recorded and on such a finding 
being recorded under sub-section (4) the 
total income of the joint family in respect 


of the period up to the date of partition ` 
is to be assessed as-if no partition had - 


taken place und each member of ~ the 
family was to be liable, ‘notwithstanding 
anything conte‘ned in clause (2) of S.°10, 


jointly and severally for the tax on the- 


income so assessed. Thus $. 171, like Sec- 


tion 25A, seeks to nullify the effect of 


S. 10 (2) únder which a member was’ not- 


ALR - 
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liable to be taxed on the income received 
as a member of Hindu undivided family. 
The section does not entitle the inclusion 
of income from an asset which has ceas- 
ed to belong to the joint family, in the 
assessment of the joint Hindu family. 


In the present case, on the finding the 
position -is that the joint Hindu family 
stood disrupted in relation to the 18 im- 
movable properties as a result of the oral 
partition dated 11th December, 1963. 
Thereafter the income of these proper- 
ties belonged to the individual members 
and not-to the joint family. It could not 
be included in the assessment of the 
family.” 


7 Aggrieved by the answer io the 
first question, the assessee has filed Civil 
Appeal No, 1370 of 1974 and aggrieved by 
the answer to the second- question, the 
Revenue hes filed Civil Appeal No. 1768 
. Of 1975, 


8. It is necessary to refer to the his- 
tory of the relevant provisions in order 
to decide the questions raised before us. 
Under the Indian Income-tax Act, 1922 
(for short ‘the 1922 Act’) a Hindu undi- 
vided family could be assessed on its in- 
come. S, 3 of the 1922 Act laid down that 
where any Central Act enacted that in- 
come-tax should be charged for any year 
at any rate or rates, tax at that rate or 
those rates should be charged for that year 
in accordance with and subject to the 
provisions of that Act in respect of total 
income of the previous year of every in- 
dividual, Hindu undivided family ete. 
But S. 14 (1) of the 1922 Act provided 
that no tax was payahle by an individual 
assessee in respect of any sum which he 
received as a member of a Hindu un- 
divided family where such sum had been 
paid out of the income of the family. 
S5. 25-A was inserted in the 1922 Act in 
the year 1928 providing for the machi- 
nery for assessment after partition of a 
Hindu undivided family. That section im- 
mediately before the repeal of the 1922 
Act read as follows: 

. "25A. Assessment after partition of a 
Hindu undivided family.— (1) Where, at 
the time of making an assessment under 
Section 23, it is claimed by or on behalf 
of any member of a Hindu family hither- 
to assessed as undivided that a partition 
= has taken place among the members of 
such family, the Income-tax ‘Officer shall 
make such inquiry thereinto as he may 
think fit, and, if ‘he is satisfied that the 
foint family . property has been partition- 
ëd among the ‘various. members or _ groups 
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of members in -definite portions, he. shali 
record an order to. that effect: — 
‘Provided that no such order shall be 
recorded until notices of ‘the inquiry 
have been served on all the: members of 
the family. i 


(2) Where such an order has been pass- 
ed, or where any person has succeeded to 
a business, profession or vocation former- 
ly carried on by a Hindu undivided 
family whose joint family property has 
been partitioned on or after the last day 
on which it carried on such business, pro- 
féssion or vocation, the Income-tax Off- 
cer shall make an assessment of the total 
income received by or on behalf of the 
Joint family as such, as if no partition had 
taken place, and each member or group 
of members shall, in addition to any in- 
come-tax. for which he or it may be sepa- 
rately liable and notwithstanding any- 
thing contained in sub-section (1) of Sec- 
tion 14, be liable for a share of the tax 
on the income so assessed according to 
the portion of the joint family property 
allotted to him or it; and the Income-tax 
Officer shall make assessments according- 
ly on the various members and groups 
of members in accordance with the pro- 
visions of Section 23: 


Provided that all the members. and 
groups of members whose joint’ family 
property has been partitioned shall. be 
liable jointly and severally for the tax 
assessed on the total income received by 
or on behalf of the joint family as such. 


(3) Where such an order has not been 
passed in respect of Hindu family hither- 
to assessed as undivided, such family 
shall be deemed, for the purposes of this 
Act, to continue to be a Hindu undivided 
family. A ' 


9. Section 25-A of the 1922 Act as it 
stood then (subsequent modifications in 
it being immaterial for the purposes of 
this case) came up for consideration by 
the Judicial Committee of the Privy 
Council in Sir Sunder Singh Majithia v. 
Commr. of Income-tax, C. P. & U. P. 
10 ITR 457: (AIR 1942 PC 57). The Privy 
Council held-that S. 25-A of the 1922 Act 
provided that if it be found- that the 
family property had been partitioned in 
definite portions,. assessment might- be 
made notwithstanding S. 14 (1) on each 
individual or group in respect of his of 
its ‘share. of the profits made by the un- 
divided family, while’ holding all the 
members jointly and severally liable for 
the tax. It was further held that if, 
however, though the joint Hindu family 
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had come to-an end, it be found that its 
property had not been partitioned in de- 
finite portions then the family was to be 
deemed to continue—that is, to be an ex- 
istent Hindu family upon which assess- 
ment could be made on its gains of the 
previous year. But it was of the view 
that S. 25-A had nothing to say about any 
Hindu undivided family which continued 
in existence never having been disrupted. 
Such a case was held to fall outside sub- 
sec. (3) of S.. 25-A and in effect, it held 


that the said section -did not apply to- 


cases of partial partion. 

10. In Gordhandas T. Mangaldas v. 
Commr. of Income-tax, Bombay, 11 ITR 
183: (AIR 1943 Bom 
he then was) who agreed with Beaumont, 
C. J. explained the scheme of Section 
- 25-A of the 1922 Act (as it stood then) in 
his concurring judgment .thus: 

“It is material to bear in mind the 
scheme of the Income-tax Act, in the 
first instance. Under Sections 2 and 3 
the different units stated therein are lia- 
ble to be taxed as such. One of them is 
a joint Hindu family. In order te avoid 
double taxation, Section 14 lays down 


that when the individual member is be-- 


ing assessed, his income as a member of 
a joint family should not be assessed 
again. Then comes the stage, what hap- 
pens when a family, which has once been 
So assessed, comes to a partition. To 
meet that contingency, Section 25-A has 
been enacted. In the section, as it existed 
before the amendment of 1939, in terms 
the Income-tax Officer required proof, 
fi} that a separation of the members of 
the joint family had taken place and (ii) 
that the joint family property had been 
partitioned amongst the various mem- 
bers or groups of members in definite 
portions. On being satisfied on those 
points he had to record an order to that 
effect. The effect of such a recording 
was that the joint family income would 
be assessed and recovered in terms of 
sub-section (2). In the ‘absence of ‘such 
order, under sub-section (3) the joint 
family continued to be assessed as be- 
fore.” 


11. The same view was followed in 
.Waman Satwappa Kalghatgi v. Commr. 
of Income-tax, 14 ITR 116: (AIR 1946 
Bom 328) and in Meyyappa Chettiar v. 
Commr, of Income-tax, Madras, 18 ITR 
586: (AIR 1951 Mad 506). l 

12. This Court had to consider the 
true meaning of S. 25-A of the 1922 Act 
in Lakhmichand Baijnath v. Commr. 
Income-tax, West Bengal, 35 ITR 416: 


116) Kania, J. (as 


of 


A. LR, 


(AIR 1959 SC 341). Venkatarama Aiyar, 
J. speaking for the Court observed in the 
above case thus (at p. 344 of AIR):— 


“Now, when a claim is made under 


Section 25-A, the points to be decided by. . 
_the Income-tax Officer are whether there 


has been a partition in the family, and 
if -so, what the definite portions are in 
which the division had been made among 
the members or groups of members, The 
question as to what the income of the 
family assessable to tax under Section 23 
(3) was would be foreign to the scope of 
any enquiry under Section 25-A. That 
section was, it should be noted, introduc- 
ed by the Indian Income-tax (Amend- 
ment) Act, 1928 (3 of 1928) for removing 
a defect which the working of the Act as 
enacted in 1922 had disclosed. Under the 
provisions of the Act as they stood prior 
to the amendment, when the assessee was 
an undivided-family, no assessment could 
be made thereon if at the time of the 
assessment it had become divided, be- 
cause at that point of time, there was no 
undivided family in existence 
could be taxed, though when the income 
was received in the year of account the 
family was joint, Nor could the indivi- 
dual members of the family be taxed in 
respect of such income as. the same is 
exempt from tax under Section 14 (1) of 


which ’ 


the Act. The result of these provisions - 


was that a joint family which | had þe- 
come divided at the time of assessment 
escaped tax altogether. To remove this 
defect, Section 25-A enacted that until 
an order is made under that section, the 
family should be deemed to continue as 
an undivided family. When. an order is 
made under that section, the family 
should be deemed to continue as an un- 
divided family. When an order is made 
under that section, its effect is that while 
the tax payable on the total income is 
apportioned among the divided members 
or groups, all of them are liable for the 
tax payable on the total income of thé 
family. What that tax is would depend 
on the assessment of income in proceed- 
ings taken under Section 23, and an order 
under Section 25-A would have no effect 
on that assessment.” 


13. 
this Court in Kalwa Devadattam-v. Union 


of India, 49 ITR 165 (SC): (AIR 1964 SC». 


880), in Addl. Income-tax Officer, Cudda~ 
pah v. A. Thimmayya, 55 ITR 666: (AIR 
1965 SC 1238) and in Joint Family of 
Udayan Chinubhai v. Commr. of 1-T,, 


Gujarat, 63 ITR 416: (AIR 1967 SC 762), 


The above view was reiterated by 


wt 
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The substance of all these decisions 
was that under S. 25-A of the 1922 Act 
a Hindu undivided family which had 
been assessed to tax could be treated as 
undivided and subjected to tax under the 
Act in that status unless and until an 
order was made under S. 25-A (1) and if 
in the course of the assessment proceed- 
ings it is claimed by any of the members 


of the Hindu undivided family that there 


has been total partition of the family 
property resulting in physical division 
thereof as it was capable of, the assessing 
authority should hold'an enquiry and 
decide whether there had been such a 
partition or not. If he held that such a 
partition had taken place, he should pro- 
ceed to make an ‘assessment of the total 
income of the family as if no partition 


had taken place and then proceed to ap-. 


portion the liability as stated in S. 25-A 
amongst the individual members of the 
family. If no claim was made or if the 
claim where it was made was disallowed 
after enquiry, the Hindu undivided family 
would continue to be liable to be assess- 
ed as such. This was the legal position 
under the 1922 Act. 


14. The law relating to assessment of 
Hindu undivided family, however, under- 
went a change when the Act came into 
force. S. 171 of the Act which corres- 


ponds to S. 25-A of the 1922 Act reads - 


thus: — 


“171. (1) A Hindu family -hitherto as- 
sessed as undivided shall be deemed for 


the purposes of this Act to continue to . 


be a Hindu undivided family, except 
where and in so far as a finding of parti- 
tion has been given under this section in 
respect of the Hindu undivided family. 


(2) Where, at the time of making an 


assessment under Section 143 or Sec. 144, . 


it is claimed by or on behalf of any mem- 
ber of a Hindu family assessed as un- 
divided that a partition, whether total or 
partial, has taken place among the mem- 
bers of such family, the Income-tax Offi- 
cer shall make an inquiry thereinto after 
giving notice of the inquiry to all the 
members of the family. 


(3) On the completion of the inqutry, 
the Income-tax Officer shall record a 
finding as to whether there has been a 
total or partial partition of the joint 
family property, and, if there has heen 
such a partition, the date on which it has 
taken place, 


(4) Where a finding of total or partial 
partition has heen recorded by the In- 
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come-tax Officer under this section, and 
the partition took place during the previ- 
our year,— ~~ 

(a) the total income of the joint family 
in respect of the period up to the date of 
partition shall be assessed as if no parti- 
tion had taken place; and 


(b) each member or group of members 
shall, in addition to any tax for which 
he or it may be separately liable and 
notwithstanding anything contained in 
clause (2) of Section 10, be jointly and 
severally liable for the tax on the incomé 
so assessed. 


(5) Where a finding of total or partial 
partition has been recorded by the In- 
come-tax Officer under this section, and 
the partition took place after the expiry 
of the previous year, the total income of 
the previous year of the joint family 
Shall be assessed as if no partition had 
taken place; and the provisions of cl. (b) 
of sub-section (4) shall, so far as may be, 
apply to the case. 


(6) Notwithstanding anything contain- 
ed in this section, if the Income-tax Offi- 
cer finds after completion of the assess- 
ment of a Hindu undivided family that 
the family has already effected a parti- 
tion, whether total or partial, the Income- 
tax Officer shall proceed to recover the 
tax from every person who was.a mem- 
ber of the family before the partition, 
and every such person shall be jointly 
and severally liable for the tax on the 
income so assessed. 


(7) For the purposes of this section, the 
several liability of any member or group 
of members thereunder shall be comput- 
ed according to the portion of the joint 
family property allotted to him or it at 
the partition, whether total or partial. 


(8) The provisions of this section shall, 
so far as may be, apply in relation to the 
levy and collection of any penalty, in- 
terest, fine or other sum in respect of any 
period up to the date of the partition, 
whether total or partial, of a Hindu un- 
divided family as they apply in relation 


_ to the levy and collection of tax in res- 


pect of any such period. 
Explanation— In this section, — 

(a) “partition” means— . 

(i) where the property admits of a phy- 
sical division, a physical division of the 
property, but a physical division of the 
income without a physical division of the 
property producing the income shall not 
be deemed to be a partition; or 
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- (ii) where the property .does.-not admit 
of a physical division then such division 
as the property admits of, but a mere 
severance of status shall not be deemed to 
be a partition; 


(b) “partial partition” means a parti- 
tion which is partial as regards the per- 
-Sons constituting the Hindu undivided 
` family, or the properties belonging to the 
Hindu undivided family, or both.” 


15. Section 4 (1) of the Act which 
levies the charge of income-tax states 
that where any Central Act enacts that 
income-tax shall be charged for any as- 
sessment year at any rate or rates, in- 
come-tax at that rate or those rates shall 
be charged for that year in accordance 
with, and subject to the provisions of, the 
Act in respect of the total income of the 
previous year or previous years, as the 
case may be, of every person. The ex- 
pression ‘person’~is defined in Section 2 
(81) of the Act as including within its 
meaning a Hindu undivided family. In 
order to avoid double taxation of the 
same income under the Act, any sum re- 
ceived by an individual as a member of 
a Hindu undivided family, where such 
sum has been paid out of the income of 
the family is required by S. 10 (2) of the 
Act not to be included in computing the 
total income of a previous year of any 
person. This requirement, however, is 
subject to.S. 64 (2) of the Act with effect 
from April 1, 1971. Then follows- S. 171 
of the Act which provides for the assess- 


ment after partition of a Hindu undivid- 


ed family. 


- 16. Under Hindu tiy partition may 
be either total or partial, A partial parti- 
tioù may be as. regards persons who are 
members of the family or as regards pro- 
perties which belong to it. Where there 
has been a partition, it is presumed that 
it was a total one both as to the parties 
and property but when there is a parti- 
tion between brothers, there is no pre- 
‘|sumption that there has been partition 
between one of them and his descendants. 
It is, however, open to a party who alle- 
ges that the partition has been partial 
either as to persons or as to property to 
establish it. The decision on that question 
depends on: proof of what the parties in- 
tended — whether they, intended the 
partition to be, partial either as to persons 
or as to properties or. as to both. When 
there is partial partition as to property, 
. ithe family ceases to be undivided so far 
Jas properties in’ respect of which ‘such 
partition has taken place but continúes 
to- be: undivided with regard to the re- 
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maining family. property. After such. par- | 


tial partition, the rights.’ of inheritance 
and alienation differ accordingly as. the 
property in question belongs tọ the mem- 
bers in their divided or undivided capa- 
city. Partition can be brought about (1) 
by. a father during his lifetime between 
himself and his sons by dividing proper- 
ties equally amongst them, (2) by agree- 
ment or (3) by a suit or arbitration. A 
declaration of intention of a coparcener 
to become divided brings about severance 
of status. As observed-by the Privy- Coun- 
cil in Appovier v. Rama Subba Aiyan, 


(1866) 11 Moc Ind App 75: 


“when the members of an undivided 
family agree among themselves with re- 
gard to particular property, that it shall 
thenceforth be the subject of ownership, 

in certain defined shares, then the charac- 
i of undivided property and joint enjoy- 
ment is taken away from the subject- 
matter so agreed to be dealt with; and 
inthe estate each member has thence- 
forth a definite and certain share, which 
he may claim the right to receive and to 
enjoy in severalty, although the property 
itself has not been actually severed and 
divided”, : 

A physical division of 


the propert 


which is -the subject-matter of partition 


is not necessary to complete the process 
of partition in so far as that item of pro- 
perty is concerned under Hindu law. The 
parties to the partition may enjoy the 
property in question as tenants-in-com- 
mon. In Appovier’s case (supra) the Privy 
Council” further laid down that 
“if there be a conversion of the joint 
tenancy of an undivided family inte .a 
tenancy in common of the members of 
that undivided family, the undivided 
family becomes a divided family ‘with 
reference to the property that is the sub- 
ject of that agreement, and that is a 
separation in interest and in right, al- 
though not immediately followed by a de 
facto actual division of the subject-mat- 
ter. This may at any time, be claimed by 
virtue of the separate right. Äi 


17. It is thus clear that Hindu law 
does not require that the property must 
in every case be partitioned by metes 
and bounds or physically into different 
portions to complete a partition. Disrup- 
tion’ of status can be brought about by 
any -of the modes referred to. above and 
it is open to the parties to enjoy their 
share of property as .tenants-in-common 


in’ any manner known to.law ‘according. 


to their desire. But: the.. intcome-tax.. law 


Y 


vw 


1982 
introduces certain. conditions of its own 
to give effect to the partition under Sec- 
tion 171 of the Act: 


- 18. Section 171 of the Act applies to a 
case where: there is a Hindu.. undivided . 


family which had been assessed as -such 
under the Act until a claim is made 
under.§. 171 (2) that there has been a 
partition — total or partial in it.. The 
partition contemplated under S. 171 of 
the Act may be either total or partial. 
Here there is a departure made from Sec- 
tion 25-A of the 1922 Act which was con- 
cerned with a total partition only. In sub- 
ss. (2) to (5) and (8) of S. 171 of the Act, 


the word ‘partition’ is qualified by words - 


‘total or partial’. The Explanation to Sec- 
tion 171 of the Act to which we‘ shall 
revert again also defines the expression 
‘partial partition’ as meaning a partition 
which is partial as regards the persons 
constituting the Hindu undivided family, 
or the properties belonging to the Hindu 
undivided. family, or both. Sub-sec. (2) of 
S. 171 provides that where at the time of 
making an assessment under S. 143 or 
S. £44 of the Act it is claimed by or on 
behaif of any member- of a Hindu un- 
divided family assessed as undivided 


that a partition, whether total or partial, 


has taken place among the members of 
such family, the Income-tax Officer shall 
make an inquiry into. the said claim after 
giving notice to all the members of the 
family. On the completion of the inquiry, 
the Income-tax Officer is required by 
sub-sec. (3) of S. 171 to record a finding 
as to whether the claim of.partition, total 
or. partial is true or not and if there has 
been such a partition, the date on which 
it has taken place, Sub-sec. (4) of S. 171 
states that when a finding of total or par- 
tial partition has heen recorded by the 
Income-tax Officer and the partition had 
taken place during the previous year the 
total, income. of the joint family in res- 
pect of the period up to the date of parti- 


tion shali.b2 assessed as if no partition — 


had taken place and each member or 


group of members shall in addition to- 


any tax for which he or it may be sepa- 
rately liable and notwithstanding any- 
thing contained in cl. (2) of S. 10 be 
jointly and severally liable to the tax 
on the income so assessed. Where ‘the 
finding recorded is that the partition had 
taken place after the expiry of the pre- 
vious year then the joint family has to be 
assessed under sub-section (5) of S. 171 


as. if: no’ partition had taken place and. 


the tax due shall be recoverable mutatis 
mutandi as provided in cl. (b): et sub= 
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hitherto assessed as undivided 


sec, (4)-therecf. The several. liability -of 
a member or a group of the undivided 
family has to be determined under sub- 
sec. (7) of S, 171 according to the sharë 
of family property allotted to him or to 
the:group, as the case may be. Sub-s. (8) 
of S. 171 extends the above rules of assess- 
ment and liability to levy and collection 
of any penalty, interest, fine etc. payable ~- 
by the family up to the date of partition, 
Sub-sec. (6) of S. 171 which contains a 
non obstante clause empowers the In- 
come-tax Officer to recover the tax due 


‘from a family: from every member of 


the family before the partition even if 
he finds after the completion of assess- 
ment that the family has undergone a. 
partition already. The true effect of this 
provision is discussed in Govinddas v. 
Income-tax Officer, 103 ITR 123: (1977 
Tax LR 149). 

19. Now we come to sub-section (1) of 
S. 171 of the Act which contains a 'deem- - 
ing’ provision. It says that a Hindu family 
Shall be 
deemed for the purposes of the Act to 
continué to be a Hindu undivided family 
except where and in so far as a finding 
of partition has been recorded in respect. 
of it under §. 171. Partition referred to 
here can obviously include a partial parti- 
tion also either as regards the persons. 
constituting the undivided family or the 
properties belonging to it or both, in view ` 


-of the provisions contained in the other 


sub-sections in and the Explanation to 
S. 171. Where there is no\claim that a` 
partition — total or partial —- had taken 
place made or where it is made and dis- 
allowed a Hindu undivided family which- 
is hitherto being assessed as such will 
have to be assessed as such notwithstand- 
ing the fact a partition had in fact taken 
place as pèr Hindu law. A finding to the 
effect that partition had taken place has} 
to be recorded under S. 171 by the In- 
come-tax Officer. He can record such a 
finding only if the partition in question} 
satisfies the definition of the expression| 
‘partition’ found in Explanation to Sec- 
tion 171. A transaction can be -recognised 
as a partition under S. 171 only if, where 
the property admits of a physical divi-|. 
Sion, a physical division of the property 


. has taken place. In such a case mere phy- 


sical division’ of the income without a 
physical division of the property produc- 


. ing income cannot be treated as a parti- 


tion. Even where the property does not 
admit of a physical division . then such 


‘division as the property admits . of should 


take pe to TA the test, ; of. a parti- 
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tion under S, 171. Mere proof of sever- 
ance of stafus under Hindu law is not 
ufficien¥ fo treat sach a transaction as a 
partition, If a transaction does not satisfy 


the” above additional- conditions it cannot 


be treated as a partition under the Act 
€ven though under Hindu law there has 
been a partition — total or partial. The 
Jeonsequence will be that the undivided 


family will be continued to be assessed . 


as such by reason of sub-sec. (1) of Sec- 
tion 171. 


` 20. At this stage one contention urg- 
ed on behalf of the assessee needs to be 
considered. It is asserted on behalf of 
the assessee that the fiction contained in 
S. 171 (1) of the Act does not at all apply 
to an undivided. family which continues 
to be in fact an undivided family even 
after a partial partition as -regards some 
of its properties had taken place. The 
argument is that a ‘deeming’ provision 
' can operate only where the real state of 
affairs is different from’ what the law 
deems as existing and it cannot where 
the real state of affairs is the same as the 
one-which law by a fiction treats as exist- 
ing. It is urged that since the undivided 
family in fact continues even after a par- 
tial partition as regards property, ` there 
is no need‘to enact a rule declaring that 
it shall be deemed to continue as an un- 
divided family. Hence S. 171 (1) of the 
Act cannot’ be construed as being applic- 
able to such a case. In other words, it is 
urged that where all the members of an 
undivided family continue to be members 
of such family owning the. remaining 
properties which. are yielding income 
after a partial. partition as regards. some 
properties has taken place, the undivided 
family is liable to be assessed. as such 
only in respect of the income derived by 
it from the remaining items of property 
owned by it and the income derived from 
properties which have gone out of the 
ownership of the family by reason of the 
partial partition should be excluded from 
the total income of the family. Reliance 
is placed on. the following observations 
of the Privy Council in the case of Sir 
Sunder Singh Majithia (AIR 1942 PC 57) 
(supra) where sub-sec. (3) of 5. 25-A of 
the 1922 -Act arose for consideration: - 


-"The section has nothing to say about 
the Hindu undivided family which conti- 
nues in existence never having been dis- 
rupted, Such a case is outside sub-sec- 
`- tion (3) because it is not within the sec- 
tion at all. No sub-section is required to 
enable an undivided family. which has 
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never been broken up to be deemed to` 
continue. But: it need not have zhe same 
assets or the same income in each year 
and it can part with an item of its pro- 
perty to its individual members if it 
takes the proper steps.” | i 


21. It is not necessary to make any 
comment on these observations as they 
had held the field until the Act came 


into force with S. 171 inserted in it. The 
Parliament enacted S. 171 after. taking 
note of the above decision and several 
other decisions following it which had 


‘taken the view that a partial. partition 


did not fall within the scope`of S. 25-A. 
It expressly stated in S. 17r of the Act 
that the said provision was applicable to 
both kinds of partitions —- total or par- 
tial. It has also defined partial partition 
as one which is partial as regards. persons 


constituting the undivided. family or as `` 


regards the properties belonging to the 
undivided family or both. Virtually the 
present provision deals with all “xinds of 
partitions the nature of which sometimes 
may be difficult to predicate correctly. 
Take a joint family consisting of a father, 
his sons and grandsons as shown in the 
following genealogical tree: j 


. $ | l 
i, I T. 
B S D. 
i | J- 
ft dd ddi f 


22. When a partition~takes place in 
the above family there may be a partition 
when all of them— A, B, C, D, E, F, G, 
H, I and J become divided each of them 
taking his rightful share in the family 
property. In this case there. is a total 
partition. The second kind :of partition 
may be amongst.four groups, the . first 
consisting of A only, the second consist- 
ing of B, E and F, the third consisting of 
C, G and H and the fourth consisting of 
D, I and J — each group taking one- 


-fourth share in all the properties and the 


branch of B, the branch of C, and the 
branch of DÐ continuing as undivided 
families. The third kind of partition may 
be a partition where any one of the three 
branches — the branch of B, or. the 
branch of C, or the branch of D sepa- 
rates from the rest of the family .taking 
its share thus resulting in two undivided 
families — one family which hes gone 
out of the family and the.other consist- 
ing of the remaining members. In these 
cases the partition can be called partial 
both as regards persons and as regards 
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properties. The next kind of partition 
may be one where all the members 
divide amongst themselves only.some of 
the family properties and continue as 


members of an undivided family owning . 


.the remaining family properties. This is 
called a partial partition as regards pro- 
perty. Even here the division of the pro- 
perty which is subject matter of partial 
partition may be groupwise also. In the 
case of a partial partition as. regards pro- 


perty, one thing noticeable is 
that after such partition, - the 
property which is the subject 


matter of partition is held by the mem- 
bers of the family as tenants-in-common 
and the rest of the family properties con- 
tinue to be held by them as members of 
the undivided family. This is the very 
principle which is expounded by § the 
Privy Council in Appovier’s’ case (1866) 
11 Moo Ind App 75 (supra) in the two 
passages extracted above. 


23. After a partial partition as re- 
gards property, the property divided is 
held by the members of the undivided 
family as divided members with all the 
incidents flowing therefrom and the pro- 
iperty not so divided as members of an 
undivided family. The fiction enacted in 
S. 171 (1) of the Act can, therefore, op- 


erate in such a case also because the 


family which has become divided as re- 
gards the property which is the subject 
matter of partial partition is deemed to 
continue as the owner of that property 


and the recipient of the income. derived . 


from it except where and in so- far as a 
finding of partition has been given under 
S. 171. In such a case it is obvious the 
real state of affairs is in fact different 
from what is created by the fiction and 
it cannot be said that there is no occasion 
for the fiction to operate. That is the true 
meaning of S. 171 (1) of the Act. In view 
of the substantial changes that are 
brought about in S. 171, we find it impos- 
sible to accept the contention that the 
fiction in S. 171 (1) of the Act does not 
operate in the case of partial partitions 
as regards property where the composi- 
tion of the family has remained -un- 
changed. 


24. The answer to the first guestion 
referred to the High Court by the Tribu~ 
mal depends upon the true construction 
of sub-clause (i) of cl. (a) of the Expla- 
nation to S..171 of the Act. The subject 
matter of partial partition, as mentioned 
earlier, consisted of eighteen items of im- 
movable property. The value of each of 
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them is given in the earlier part of this 


“judgment. Under the partial partition in 


question, six persons were allotted 1/12th 
share each in these eighteen. properties 
and four persons were ~ allotted 1/8th 
share each. The total value of the eighteen 
properties was Rs. 7,26,120. Six of the 
members were, therefore, entitled to pro- 
perties of the value of Rs. 60,510 each 
and four of them were entitled to’ pro- 
perties of the value of Rs. 90,765 each. 
Before the Tribunal two submissions 
were made on behalf of the assessee~ in 
support of the plea that the arrangement 
entered into amongst the parties provid- 
ing for division of the income of the pro- 
perties in question without resorting to 
Physical division. of the properties was a- 
partition ‘as defined by the Explanation 
to S. 171 of the Act. The first submission 


_ was that the word ‘property’ occurring in 


cl. (a) (i) of the Explanation to S. 171 re- 
ferred to an individual item of property 
Which is divided and not to all the pro~ 
perties which are divided at the partition 
— total or partial — and hence as it had 
been accepted by the Department that 
each of the eighteen items of property 
could not be divided conveniently into 
ten portions without destroying its utility, 
it had to be held that the properties did 
not admit of physical division, The second 
submission which was urged in the alter- - 
native was that even if it was possible to 
distribute the said properties equitably 
amongst the sharers by asking them to 
make necessary monetary adjustment to 
equalise the shares, as the Explanation 
to S. 171 did not contemplate any such 
monetary adjustment, the assessee could 
‘not be denied under S. 171 the recogni- 
tion of the partial partition which had 
taken place as per Hindu law. In support 
of this plea the assessee depended upon 
the opinion of the arbitrator, Tandon, on 
the basis of whose award the decree ‘had 
been passed and also the evidence of 
Lakshman Swaroop tendered before the 
Appellate Assistant Commissioner. Tak- 
ing into consideration all the material 


‘before them and- having regard to the 


Shares allotted to each of the members, 
the market value, situation, size and the 
age of each of the items of the property 
in question, the tax payable in respect of 
each of them and also the fact whether 
an item of property is in the occupation 
of a tenant or not, the Tribunal came to 
the conclusion that it was possible to’ 


divide the properties in question physi- 


cally into different lots so that each 
member could take his rightful share in 
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them. The High Court ‘also has expressed 
the same, opinion. 


‘25. On the facts and in the’ circum- 
stances of the case, we approve of the 
' above view of. the High Court, We feel 
that the properties involved in this case 
admitted of physical division into the 
required number of shares and such divi- 
Sion would not have ddversely affected 
their utility, It is common knowledge 
that in every partition under Hindu law 
unless the parties agree to enjoy ‘the 
properties as tenants-in-common, the 
need for division of the family properties 
by metes and bounds arises and in that 
process physical division of several items 
of property which admit of such physical 
division does take place. It is not neces- 
sary to divide each item into the number 
of shares fo be allotted at a partition. If 
a large number of items of property are 
there, they are usually apportioned on an 
bes equitable basis having regard to all rel- 
évant factors and if necessary by asking 
the parties to rake payments of money 
to €qualise the shares. 
ment is also a kind of physical division 
of the properties contemplated in the 
Explanation to S. 171. Any other view 
will be one divorced from the realities of 
life. The case before us is not a case 
‘where it was impossible to make such a 
division, Nor is it shown that the mem- 
bers were not capable of making pay- 
ment of any amount.for equalisation of 
shares. We are of the view that there is 
- No material in the case showing that the 
assessee ever seriously attempted to make 
a physical division of the property as 
required by law. Al! that was attempted. 
was to rely upon the arbitrator’s award 
and Lakshman Swaroop’s evidence which 
were rightly held to be insufficient by the 
Tribunal to uphold the claim of the as- 
sessee. The assessee cannot derive any 
assistance from :the decision of this Court 
in Chararidas Haridas v. Commr. of In- 
come-tax, Bombay North, Kutch and 
Saurashtra, Ahmedabad, 39 ITR 202: 
(AIR 1960 SC 910). There. the item` of- 
- asset which had to be partitioned was 
the right in certain managing agency 
agreements. The Court upheld the ar- 
‘rangement of division of commission 
_ amongst the members among whom. the 
' said right was divided as a partition satis- 
fying the test laid down by the income- 
tax law as it was of the view that any 
physical division of that right meant the 
dissolution of the managing agency firms 
and their reconstitution which. was not 
altogether in. the -hands“of the karta of 


- though they could be 


Such apportion-.. 
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interest 
present 


joint 


into separate interests. In the 


case we are satisfied that no such attempt} ’ 


to divide the properties was mace. This 
case clearly falls under sub-c.. (i) of 
cl. (a) of the Explanation to S. 171 of the 
Act but does not satisfy the requirement 
of that sub-clause as no physical . divi- 
sion of the properties was made.- even 
conveniently so 
divided. Sub-cl. (ii) thereof does not 
apply to this case at all. We, ‘therefore, 
agree with the answer given by the High 
Court to the first question in the affirma- 


- tive. The appeal of the assessee is, . there- 


fore, liable to be dismissed. 


26. Having held that the assess2e was 
not entitled to claim that a partial parti- 
tion had taken place under S. 171, the 
High Court fell into an error in holding. 
that the income of the properties which 
were the subject matter of partial parti- 
tion could not be included in the total 
income of the assessee by relying upon 
the decisions. which had been rendered on 
the basis of S. 25-A of the. 
which had been construed as not being 
applicable to partial partitions. We have 
already held that S. 171 of the Act ap- 


.plies to all partitions —- total and partial 


-= and that unless a finding is recorded 
under S. 171 that a partial partition ‘has 
taken place the income from the proper- 


‘ties should be included in the total] in- 


come of the family by virtue of sub-sec- 


‘tion (1) of S. 171 of the Act. To put it in 


other words what would ‘have been the 
position of a Hindu undivided family 
which had claimed in an assessment pro- 
ceedings under the 1922 Act that a total 
partition had taken place ‘and had failed 
to secure a finding to that effect :n' its 
favour under S. 25-A thereof would be 
the position of a Hindu undivided iamily 
which has failed to substantiate its plea 


of partial partition as régards property 
under S, 171 of the Act. The property 
which is the subject matter ` of partial 


partition would continue. to be treaced ‘AS 
belonging to the- family and its’ income 
would continue to be included in its total 


incorhe until sucha finding is recorded. - 


That is the true effect of S. 171 ~(z). 
was, however, urged- on-the analogy -` 
the income from a family property alien- 
ated by a karta ‘in: favour of a stranger 
that the income which was-not actually 


It 


received by the family could not. be tax-|_ 


ed and. in. support of this plea . reliance 
was placed on a decision of the - Madr 


1922 Act. 








. the family. The Court also was satisfied. . 
that the family took the fullest measure - 
. possible for dividing: the 


vs 


« ed thus: 
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High Court in-A. Kannan Chetty v. Com- 
oner of Income-tax, : Madras, (1963) 


50 ITR 601. In that decision it. is observ- 


“For instancey if the karta of ; 
effects an alienation or even makes a gift, 


in so`far as the taxing department is cón- ` 


cerned it is the income of the members 
of the Hindu undivided family that can 
be assessed, and if by reason of an aliena- 
tion, whether it is binding upon the mem- 


bers of the joint family or not, an item. 


of property ceases to be in the hahds of 
the joint family, it would not be open to 
the department to say that: they would 
ignore such an alienation, notwithstand- 
ing that the possession of the properties 
and its income may pass into the hands 
of a stranger. It may be different in 
cases where the joint family deals with 
one or more items of property or-con- 
verts it into a different estate retaining 
both possession and income in its own 
hands. That may properly be a case 
where the department may ignore such 
a transaction.” i 


27. It is significant that in the passage 
extracted above the Madras High Court 
has distinguished the case of an aliena- 
tion in favour of a stranger from the 
case where the joint family deals with 
one or more items of property or con- 
verts it into a different estate retaining 
both possession and income in its own 
hands. We do not consider that such a 
plea is available to the assessee because 


the acceptance of such a plea would lead | 


to the nullification of the scheme of S. 171 
of the Act itself. As long as a finding is 
mot recorded under S..171 holding that a 
partial partition had taken place thé 
Hindu undivided family should be deem- 
ed for the purposes of the Act to be the 
owner of the property which is the sub- 
ject matter of partition and also the re- 
cepient of the income from such pro- 
perty. The assessment should be made 
as such and the tax assessed can be re- 
covered as provided in the Act. In the 
circumstances, the decision of the High 
Court on the second question has to be 
reversed. We accordingly record- our 
answer ta.the second question in the af- 
firmative and in favour of the Depart- 
ment. : 


--;28 In the result, Civil Appeal No. 1370 


‘of. 1974 is dismissed and Civil Appeal: 


No. 1768 of 1975 is allowed. The asses- 
see shall pay’ the costs - of the Depart- 
ment. Hearing fee one set.. 


7 i bade a = 
RT Se ae x 7 8 es ce: 


: . Union of India v: J agdish Prasad 


a family ` 


`: -Order aecordingly, 
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'P. N. BHAGWATI, R. S. PATHAK AND 
E S. VENKATARAMIAH, JJ. - 
Civil Appeals Nos. 1855-57 of 1971, D/- 
2-12-1981. : i 


Union of India, Appellant v. Jagdish 
Prasad, Respondent. . 
Constitution of India, Art. 311 (2) — 


Promotion of respondents to pest of Chief 
Ticket Inspector ~—- Nothing to show on 
record that promotion was on officiating 
basis —~ No rule also to show that initial 
promotion is on officiating basis — Rever- 
sion of respondents — It could be held 
that the promotion was on permanent 
basis- and in circumstances -of case Arti- 
cle 311 (2) was violated. (Para 1) 


JUDGMENT:— There is nothing on the 
record to show that the appointment of 
the. respondent in each of these three 
appeals was made on an officiating basis. 
The order dated 7th May, 1964 upgrad- ` 
ing the four posts to those of Chief Tic- 
ket Inspector does not show that the up- 
grading was of a temporary character nor 
does that order promoting the respondent 
in each óf the three appeals to the post 
of Chief Ticket Inspector show that the 
promotion was on an officiating basis. 
The learned counsel appearing on behalf 
of the Union of India has also not been 
able to draw our attention to any rule 
which prescribes that the promotion of an 
employee to the post of Chief Ticket Ins- 
pector shall initially be on an officiating 
basis. He must, therefore, proceed on the 
basis that the promotion of the respon- 
dents in each of the three appeals to the 
post of Chief Ticket Inspector was on a 
permanent basis and if that be.so the re- 
version of each of them must be held to 
be violative of Article 311 Clause (2) ..of © 
the Constitution. This indeed was not dis- 
puted by the learned counsel ‘appearing 
on behalf of the Union of India. His 
attempt was only to show that promotion 
of each respondent was on an -officiating 
basis but for reasons given above that 
attempt cannot succeed. 

2. We accordingly dismiss each of the 
three appeals with costs. 

Appeal 





dismissed. 
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AIR 1982 SUPREME COURT 774 
Y. V. CHANDRACHUD, C. J., 
O. CHINNAPPA REDDY AND 
- A. P. SEN, JJ. 
_ Writ Petn. No. 8193A of 1981, D/- 20-1- 

1982. 

Kuljit Singh alias Ranga, Petitioner vV. 
Lt. Governor of Delhi and others, Respon- 
dents. 

Constitution of India, Arts, 72, 161 — 
Power of President to commute sentence 
-of death — Nature and scope, (Criminal 
P. C. (1974), S. 433). 


The President has the power in an ap- 
propriate case to commute any sentence 
imposed by a court into a lesser sen- 
tence, and the administration of justice 
by the courts is not necessarily or cer- 
fainly considerate of circumstances 
-which may properly mitigate guilt. But 
the question as to Whether.the case is 
appropriate for the exercise of the power 
conferred .by Art. 72 depends upon the 
facts. and circumstances of each particu- 
lar case, The necessity or the justification 
for exercising that power has therefore 
to'be judged from case to case. (1924) 69 
Law ed 527, Rel. on. (Para 1) 


In the instant case, since the accused 
had committed cold-blooded murders 
with professional stamp, the only sent- 
ence .which could possibly be imposed 
- upon him was that of death and no cir- 
cumstances existed for interference with 
that sentence, It. could not, therefore, be 
said that in refusing fo commute the 
sentence of death into ‘a lesser sentence, 
the President has in any manner trans- 
gressed his discretionary power under 
Art. 72, whatever be the guidelines ob- 
served for the exercise of the power con- 
ferred by Art. 72. The question whether 
the Government of India has formulated 
any uniform standard or guidelines by 
which constitutional power under Art. 72 
or 161 can be exercised, left open, Gene- 
ral order of stay of execution of death 
sentence vacated. (Paras 1, 4) 
Cases Referred: . Chronological Paras 
AIR 1981 SC 1572: (1981) 3 SCR 512: 

1981 Cri LJ 1045 
(1924) 69 Law ed 527: 267 US 86 1 

CHANDRACHOUD, C. J5.— The ques- 
tion as regards the scope of the power 
of the President under Art. 72 of the - 
Constitution to commute a sentence of 
death into a lesser sentence may have to 
await examination on an appropriate 
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Kuljit Singh v. Lt, Governor -of Delhi 


‘it. Wé need not, however, 


A.L R. 


occasion. This clearly is not that occasion 
because im so far as this case is concern- 
ed, whatever be the guidelines observed 
for the exercise of the power conferred 
by Art. 72, the only sentence which can 
possibly- be imposed upon thè petitioner 
is that of death and no circumstances 
exist for interference with that sentence. 
Therefore we see no justification for say- 
ing that in refusing to commute the sen- 
tence of death imposed upon the peti- 
tioner into a lesser sentence, the Presi-|- 
dent has in any manner transgressed his 
discretionary power under Art, 72. Un-} 
doubtedly, the President has the power 


- In ‘an appropriate case to commute any 


sentence imposed by a court into a lesser 


. Sentence and as said by Chief Justice Taft 


in James Shewan & Sons v. United States, 
(1924) 69 Law ed 527 at p. 535, the “ex- 
ecutive clemency exists to afford relief 
from undue harshness or evident mistake 
in the operation or enforcement of the 
criminal law” and that the administration 
of justice by the courts is not necessarily 
or certainly considerate of circumstances 
. Which may properly mitigate guilt. But 
the question as to whether the case is 
appropriate for the exercise of the power 
conferred by Art. 72 depends upon the 
facts and circumstances of each particu- 
lar case. The necessity or the justifica- 


“tion for exercising that power has there- 


fore to be judged from case to case, In 
fact, we do not see what useful purpose 
will be achieved by the petitioner - by 
ensuring the imposition of any severe, 
judicially evolved constraints on the 
wholesome power of the President to use 
it as the justice of a case may require. 
After all, the power conferred by Art. 72 ` 
can be used only for the purpose of re- 
ducing the sentence, not for enhancing 
go into that 
question elaborately because in so far as 
-this case is concerned, we are quite clear 
that not even the most liberal use of his 
mercy jurisdiction could have persuaded 
the President to interfere with the sent- 
ence of, death imposed upon the peti- 
tioner, in view particularly of the consi- 
derations mentioned by us in our judg- 
ment in Kuljeet Singh alias Ranga v. 
Union of India, (1981) 3 SCR 512: (AIR 
1981 SC 1572). We may recall what we 
said in that judgment that “the decth of 
the Chopra children was caused by the 
petitioner and his companion Billa after 
a savage planning which bears a profes- 


sional stamp”, that the “survival of an 
orderly society demands the extinction 
of the life of persons like Ranga and Billa 
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who are a menace to social order and 
security”, and that “they are professional 
murderers and deserve no sympathy even 
in terms of the evolving standards of 
decency of a mature society.” 

2. The petition is accordingly dis- 
missed, . 

3. We have heard Shri R. K. Jain ‘as 
amicus on behalf of the accused Billa. 
We see no substance in Shri Jain’s con- 
tentions also. ^ ` 

4. The order of stay of execution of 
the death sentence which we had passed 
in favour of the accused Ranga and Billa 
as also the general order of stay are 
hereby. vacated. If in any specific case or 
eases there is an express order of stay, 
it will not be affected by the order which 
we are passing today. 

Petition dismissed, 


"AIR 1982 SUPREME COURT 775 
(From: Patna) 

Y.: V. CHANDRACHUD, C. J. AND 
E. S. VENKATARAMIAH, J. 
Civil Appeal No. 1936 of 1981, D/- 14-8- 

1981. 
State of Bihar and another, Appellants 
v. Madan Lal Jain, Respondent. 


Mines and Minerals (Regulation and 
Development) Act (1957), S. 5 — Mining 
licence — Grant of — State refusing to 
grant licence on ground that applicant 
was in arrears of rent — In writ petition 
by applicant, High Court observing ar- 
rears “seem” to be for a period subse- 
quent to petition for grant of licence and 
that Govt, has ample powers to recover 
arrears and that cannot be a ground for 
refusing to grant lease —- Supreme Court 
remanded the case as it was not possible 
to ascertain as to for which period, the 
applicant was in arrears — It also ob-: 
served ‘that if applicant was in arrears on. 
the date of application, he was not en- 
titled. to grant of lease and further ob- 
served that if the arrears are for subse- 
quent period, it would have to be decided 
whether the State Govt, could refuse 
lease on the ground of arrears. Decision 
of Patna High Court, D/- 7-12-1979 Re- 
versed, (Constitution of India, Art. 136) 

l (Para 6) 
JUDGMENT:— Heard counsel. Special 
leave granted. 


2. The respondent Madan .Lal Jain, . 


filed an application for grant of a lease 
of laterite deposits in the village Bodda, 
etree ib bietenainieiaaeedandtnneneibiaiadaatintdataemeninnacanenaeeeesnnaneneenne 
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district Palamau. That application. was 
rejected by the State Government on 
Nov. 21, 1972. The- respondent filed a re- 
vision application to the Central Govern- 
ment, which, by an order dated Nov. 8, 
1974 directed the State Government to 
grant the lease in conformity with its 
order. Even after the order of Central 
Government, the State Government did 
not grant the lease to the respondent, 

3. The ease of the State Government 
is that the lease was not granted to the 
respondent because he was in large ar-' 
rears of rent. So far as this question is 
concerned, the High Court has observed 
in its judgment dated Dec.~7, 1979 in 
the writ petition filed by the respondent, 
that the arrears “seem to be of a period 
Subsequent to 1972 when the petitioner 


_ had filed a petition for grant of a lease,” 


the State Government has ample powers 
to recover the arrears and that the fact 
that the respondent is in arrears cannot 
stand in the way of the State granting a 
lease to the respondent. Aggrieved by 
the judgment of the High Court the State 
of Bihar has filed this petition for special 
leave, : 

4. A notice was issued to the respon- 
dent to show cause why the special leave 
Should not be granted. Having heard Mrs. 
Gyan Sudha Misra for the respondent we 
consider that this is a proper case for 
granting leave, which we hereby do. 


5. The High Court has not recorded 
any clear or positive finding on the ques- 
tion as to whether the respondent is in 
arrears of rent and if so, whether. the 
arrears are due for a period prior or sub- 
sequent to the date on which he applied 
for a mining lease. The High Court says 
that the arrears “seem” to be of a period 
Subsequent to 1972. But the High Court 
then observes that the State has ample 
powers to recover the arrears “if any”. 
It is not possible to ascertain from the 
judgment of the High Court whether the 
respondent is in fac; in arrears and if so 
for which period. The High Court has 
also not considered the question as to 
what is the effect of the respondent being 
in arrears of rent for a period subsequent 
to the date on which he applied for the 
mining lease in question. 

6. This makes it necessary to set aside 
the judgment of the High Court and re- 
mand the matter to it. The High Cour 
will consider the question whether the 
respondent was in arrears of rent on the 
date on which he applied for the mining 
lease, If the finding on that question is in 
the affirmative, the respondent will not 
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be entitled to the mining lease. The High 
{Court will then consider the question 
whether the respondent was in arrears 
for the period subsequent to his applica- 


tion for the mining lease. If the finding 


on that question is in the affirmative, the 
\High Court will have to consider whe- 
ther the State Government can refuse to 


{grant the lease to the respondent for that, 


reason. 

7. Since the matter is pending for 
quite some time, we direct that the High 
Court will dispose of the writ petition 
expeditiously. 

8. There will be no order as to costs. 

Order accordingly. 


AIR 1982 SUPREME COURT 1776 
(From: Delhi)* 
A. €. GUPTA AND A. P. SEN, JJ. 
Special Leave Petn, (Civil) No. 1879 af 
1981, .D/- 28-7-1981. 
T. D. Subramanian, Petitioner v, Union 
of India and others, Respondents. 
Constitution of India, Arts. 32, 226 and 
` 811 — Compulsory retirement of Direc- 
tor of Posts and Telegraphs — Validity 
—- Petitioner though a competent officer 
with a zeal to root out malpractices, 
found to be lacking in tact in dealing with 
subordinates —- Hence transferred- — 
Hield, order of transfer was not mala fide 
as it was made im exigencies of service — 


Order of compulsory retirement passed’ 


of deliberately disobeying 
(Paras 3, 4) 


en ground l 
transfer order was valid. 


GUPTA J.:— .This is a somewhat 
extraordinary case. The special leave 
petition is directed against an order of a 
Division Bench of the Delhi High Court 
‘affirming an order passed by a single 
Judge of that Court dismissing a writ 
petition filed by the petitioner before us. 
‘In the writ petition the petitioner ques- 
tioned: the validity of an order of com- 
pulsory retirement made against him. He 
was posted as Director of Posts and 
Telegraphs. Orissa Circle, with headquar- 
fers at Cuttack, in Jan. 1964 when he 
‘was asked to go to Ambala as Director 
of Posts and Telegraphs. The order of 
compulsory retirement appears to have 
been made because the petitioner dis- 
obeyed the order of transfer. The peti- 
tioner took leave up to Aug. 2, 1964 and 
even thereafter he did not report for duty 


tt I AN 
FL. P. A. No. 99 of 1973, D/- 25-11-1980 
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at Ambala. The charges against the peti+ 
tioner were that he had -overstayed leave 
without permission and that he delis 
berately disobeyed the order of trans-- 
fer. According to the petitioner the ‘order 
of transfer was mala fide as it was made 
under pressure from the Posts and Tele- 
graphs Employees’ Unions and political 
leaders associated with them. 


2. The respondents in their affidavit 
before the High Court asserted that tha 
transfer was made in the exigencies. of 
service. It appears from the impugned 
Judgment of. the High Court that even 
according to the respondents the peti~ - 
tioner was “a competent and zealous offi- 
cer who was responsible for bringing ta 
an end a lot of malpractices particularly 
with regard to medical bills submitted 
by subordinate staff in the. Orissa Circle’. 
It was also not disputed that the “trade 
unions got rather worked up on the stiff 
action” taken by the petitioner. A De- 
puty Director General of Posts and Tele 
graphs was sent to Orissa to make an en- 
quiry into the state of affairs there and 
he submitted a report. In this report also < 
it was acknowledged that the petitioner 
was “a competent officer with a ‘zeal to 
root out mal-practices’. It was however 
added that he was “lacking in tact in 
dealing with his subordinates”. It was 
suggested by the Deputy Director Gene- 
ral of Posts and Telegraphs that in the 
exigencies of the situation it was advisa- 
ble to transfer the petitioner. A member 
of the Posts and Telegraphs Board wrote 
to the petitioner on Dec, 3, 1963 that 
while the Board appreciated the measures 
taken by the petitioner to curb mal- 
practices in the claims, the action taken 
by’ him which was rather “stiff” had led 
to deterioration of relation between the 
trade unions on the one hand and the 


Officers of the Posts.and Telegraphs De- 


partment on the other, and the petitioner 
was advised to be tactful with the staff. 
At about the same time, two posts of 
Director, Postal Services, were required 
to be filled and the, Board appointed the 
petitioner to the post at Ambala. 


3. Both the learned single Judge and 
the Division Bench of the High Court 
found that the order of transfer was not 
made as a result of pressure from the 
trade unions. We find no material on 
which we can take a different view. It 


_ was also found that the relations between 


the trade unions and the officers of the 
Posts and Telegraphs Department had de- 
teriorated at Cuttack. The Division Bench 
of the High- Court: has, described the situa: 


1982 ` 
tion as follows: “The Government had 
problem. On-the one hand was a com> 


petent and strict officer, though- some- 
what lacking in tact. On the other hand 


were a large number of employees who 


had not been: handled tactfully by the 
appellant when he had tried to put things 
right..,... A certain situation existed and 
a solution had to be found: The solution 
was found in a particular manner.” ‘In 
the facts of the case we are inclined to 
agree with the High Court that the order 
of transfer was made in, the exigencies 
of service. 


4. The petitioner has been found to 
be lacking in tact. It seems exercising 
tact when according to ithe petitioner 
firmness was called for was against his 
principles. Apparently “tact” is ‘also one 
of the qualities that a Government officer 
is required to possess, and in the situation 
described above the petitioner left no 
option to the authorities. However 
in. these circumstances we do not 
think any stigma 
which the word is ordinarily understodd 
attaches to the petitioner because of the 
order of compulsory retirement passed 
against him. The special leave petition 
is dismissed, 

Petition dismissed. 





AIR 1982 SUPREME COURT 777 
(From: AIR 1976 Delhi 256) 


A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 


- Civil Appeal No: 966 of 1976, D/- 14-1- 
1982. 


' Smt; Anand Kaur, Appellant v. Pritam 
Lal, Respondent. 


_ Delhi Rent Control Act (59 of: 1960), 
S. 14 (1) (a) — Notice under — Construc- 
tion of — Statutory tenant — Demand 
for damages for use and occupation at 
rate equivalent to agreed rent — Demand 
is one for rent — Notice is valid. AIR 
1976 Delhi 256, Reversed, 


Where the notice which..was purported 
to be under S. 14 (1) (a) was. served by 
the landlady on the tenant, specifically 
stated that on account of the termination 
of the tenancy by an earlier notice the 
tenant had become a statutory tenant 
and therefore a claim was made for 
damages for use and occupation at a rate 


„equivalent, to the agreed rent, the demand: 


So made could not -be construed as any- 
thing but demand ‘for rent. It could not 
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in the sense in’ 
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be ‘said’ that the word ‘rent’ and the exx 
pression damages could not be taken to 
be synonymous and that there was no 
demand of rent in the notice, Conse- 
quently the notice under. S. '14 (1) (a) 
served by the landlord satisfied the re- 
quirements of Sec. 14 (1) (a) and was 
valid. AIR 1976. Delhi 956 Reversed. - 

l (Para ` 4) 

JUDGMENT:— The short point arising 
for determination ‘in this appeal concerns 
the validity of a notice served by the 
landlady-appellant on the tenant-respor- 
dent and purporting to be one issued: ‘in 
accordance with the provisions contained 
in cl. (a) of sub-sec. (1) of S. 14 of the 
Delhi-Rent Control Act (hereinafter call- 
ed the Act), and we may at the very out- 
set reproduce the relevant provisions of 
that section: 

“14. (1) Notwithstanding anything to. the 
contrary contained in any other law or 
contract, no. order or decree for the re- 
covery of possession of any premises shall 
be made- by any court or Controller in 
favour of the landlord against a tenant; 

Provided that the Controller may, on 
an application made to him in the pre- 
Scribed manner, make an order for the 
recovery of possession of the premises on 


` one or more of the following grounds 


only, namely:— 

(a) that the tenant has neither paid nor 
tendered the whole of the arrears’ of the 
rent legally recoverable from him with- 
in two months of the date on which a no- 
tice of.demand for the arrears of rent has 
been served on him by the landlord in 
the manner provided in Section 106 of 
the Transfer of Property Act, 1882;...... 

14. (2) No order for the’ recovery of 
possession of. any premises shall be made 
on the ground specified in clause (a) of 
the proviso to sub-section (1), if the ten- 
ant makes payment or deposit as Pean 
ed by’Section 15: < 

Provided that no tenant shall. be en- 


_ titled to the benefit under this sub-sec- 


tion, if having obtained such benefit once 
in respect of any premises, he again 
makes a default in the payment of rent 
of those premises for three consecutiva 
- months,” 


2.- The fendnt respondent has remained 
absent and unrepresented at the hearing 
and we have had.the advantage of being 
addressed by Mr. Vinoo Bhagat, learned 
counsel for the appellant only. 

3. It was not disputed before the High 
Court that in an earlier proceeding he 
tenant had taken advantage of the provi- 
sions- contained in’ sub¢section..(2) of Sec- 
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tion 14 of the Act, that he committed an- 
other default in the payment of rent 
which covered the period from 1-6-1973 
to 30-11-1973 and that it was then that 
a notice dated 14-12-1973 was served on 
him. The notice stated: 

“Your contractual tenancy in respect 
of House No. A-54 (double-storey) Kal- 
, kaji, New Delhi-19 had already been 
terminated whereafter you are a statu- 
tory tenant liable to pay damages for 
use and occupation at the rate of Rs. 15 
(Rupees fifteen per month) to me. That 
you have not paid the said damages after 


' May, 1973. In case you do not clear the 


arrears up to date within two months 
from the date of this notice, I shall be 
compelled to issue instructions.to, my 
legal adviser to file an application: for 
your eviction......... ” 


No attempt to pay the rent was made 
in spite of the notice till the end of Feb- 
ruary, 1974. Although thereafter rent 
was remitted to the landlady- through 
money orders but she refused to accept 
the same and made an application to the 
Controller for eviction of the tenant on 
the sole ground of a second default in 
the payment of rent. Both the Controller 
and the Tribunal.in the appeal held that 
the notice was a valid one and that the 
expression “damages for use and occupa- 
tion” contained therein meant nothing 
more or less than rent. In a second ‘ap- 
peal, a learned single Judge differed from 
the Courts below and was of the opinion 
that the word ‘rent’ and the said expres- 
sion could not be taken to be synonym- 
ous and that there was no demand of rent 
‘in the notice in question which did not, 
therefore, satisfy the- requirements of 
the provisions contained in cl. (a) above 
extracted. It is the judgment of the learn- 
ed single Judge which is assailed in the 
present appeal. 


4,, After hearing Mr. Vinoo . Bhagat, 
learned counsel for the appellant, we are 
of the opinion that the learned single 
Judge has taken an unnecessarily hyper- 
technical view of the contents of the no- 
tice. It is significant that the ‘notice spe- 
teifically stated that on account of the 
termination of the tenancy by an earlier 
notice the'tenant had become what is 
popularly known as a statutory’ tenant 
and it was in this context that a claim 
was made for damages for use and occu- 
pation ‘at a rate equivalent to the agreed 
rent. We are of the opinion that in the 
‘circumstances of the case the demand so 
made could not be construed as anything 


but a demand for rent, Consequently the 


National Insurance Co, Ltd. v, K. M, Shah 


A.IR. 


notice must be held: to satisfy the re- 
quirements of cl. (a) of sub-sec, (1) ofj - 
S. 14 of the Act. 

5. For the reasons stated akove, we 
accept the appeal, set aside the impugned 
judgment and restore the orders of the 
Controller and the Tribunal. The case is 
remitted for further proceedings to the 
Controller who shall dispose of it within - 
three months from the receipt of records : 
from this Court. No costs. 

Appeal allowed, 
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D. A. DESAI AND R. B. MISRA, JJ. 
Transfer Petn. No. 140 of 1981, D/- 17-8- 


1981. 


Natiorial Insurance Co. Ltd. and an- 
other, Petitioners v. K. M. Shah, Respon- 
dent. 

Constitution of India, Art. 139A — Writ 
appeal of ‘Kerala H. C. transferred- to 
Supreme Court — Letters Patent Appeal 
pending in'Gujarat H. C. ordered to. be 
transferred to S. C. on application of ap- 
pellant to’ be heard along with writ ap- 
peal as the same question directly ` and 
substantially arose in both the appeals — 
Applicant-appellant however ordered to 
deposit Rs. 2,000 in S. C. as a condition. 

(Paras 2, 3) 


ORDER:-— This is a petition for’ trans- 
fer of Letters Patent Appeal’ No. 147/79 
pending in the High Court of Gujarat at 
Ahmedabad on the ground that the ques- 
tion that goes to the root of the matter 
and raised -in‘ the appeal also arises in 
T. P. No. 153 of 1981 (Writ Appeal No. 
1/79) between National Insurance Ca. Ltd. 


_v. Mrs. Padma S. Menon which stood, 


transferred to this court under the orders 
of this court dated August 10, 1981 under 
Art. 139A of the Constitution. 


2 As the matter which has been 
transferred to this Court and is pending 
in this Court involves a’ question which 
would directly and substantially arise in 
Letters Patent Appeal pending before the 
High Court of Gujarat, in order to avoid 
conflict of decisions it is'but meet. that 
Letters Patent Appeal No. 147/79 be 
withdrawn from the file of High Court of 
Gujarat at Ahmedabad and stand trans- 
ferred to this Court, to be heard along 
With Transfer Petition No. 153/81 trans- 
ferring Writ Appeal No. 1 of 1979 of the 
Kerala High Court. 

3. The transfer is granted on the con 
dition that the appellant shall deposi sit| 
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Rs. 2,000 in this Court within four weeks 
from today and the same shall be with- 
drawn immediately thereafter by the 
learned. advocate-on-record for the re- 
spondent for the costs of the respondent. 
Whatever be the final decision’ in tke 


"matter the respondent will not be 
liable to refund the same nor 
would the appellant be entitled to re- 


cover costs from the respondent in the 
event of its being entitled to costs, 

4. Liberty to respondent to take out 
a notice of motion for seeking interim 
relief which was discussed and cannot be 
finalised here, . 

i Order accordingly, 
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; (From :- Punjab and Haryana) 

A. D, KOSHAL, V. B. ERADI AND 

; R. B. MISRA, JJ. 

- Criminal Appeal’ No. 199 of 1977, D/- 
6-2-1981, p 

Bhappa. Singh, Appellant v. Rampal 
Singh and others, Respondents. | 


Constitution of India, Article 136 
Appeal by special leave — Quashing of 
complaint by High Court — Interference 
under Article 136 refused even though 
evidence before High Court did not fully 
justify quashing the complaint. (Gold 
(Control) Act (1968), Section 108). 


Raid by Custom Officials on jewellery 
‘shop — Complaint by .shop-owner for 
prosecution of raiding officials for offences 
under Ss. 307, 452, 504, 342 and 148 r/w 
S. 149, LP.C., alleged to be committed- 
during raid — Customs party man-handl- 
ed by shop-owner before they resorted to 
violence — Complaint, quashed by High 
Court by giving custom officials benefit 
of S. 108, Gold (Control) Act — Held, 
case did not call any interference under 
Art. 136 even though further 
might have been necessary before quash- 
ing the complaint. (Paras 4, 6) 

KOSHAL, J.:— This appeal by special 
leave is directed against a judgment of 
a learned single Judge of the High Court 
of Punjab and Haryana quashing a com- 
plaint dated the 16th July, -1975 made by 
Bhappa Singh appellant with a prayer 
that respondents Nos. 1 to 9, who are 
admittedly officials of the Excise and 
Customs Department, be convicted of of- 
fences under Ss. 307, 452, 504, 342 and 
148 read with S. 149 of the Penal Code. 
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evidence . 


4 
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charge-made in the 
accused-respon- 


2. Briefly the 
complaint was that the 


dents had raided a jewellery shop of the- 


complainant on the 12th June, 1975 and 
had simultaneously trespassed into the 
Chaubara of an adjoining shop in which 
Gurdev Singh, son of the appellant, was 
carrying on cloth business, that the re- 
spondents came in two groups and that 
the group which had entered the -shop 
had hurled abuses at the appellant and 
his people and had demanded a bribe, 
while the other group entered the cloth 
shop and rushed into the Chaubara up- 


Stairs, where they fired shots in order. 


to commit dacoity. l 

3. In quashing the: complaint the 
learned single Judge gave the respon- 
dents the benefit of S. 108 of the Gold 
(Control) Act, 1968, which runs thus: 

“No suit, prosecution or other legal 
proceedings shall lie against the..Central 
Government, Administrator, any Gold 
Control Officer or any person authorised 
by the Central Government or the Ad- 
ministrator for performing any functions 
under this Act, for anything which is in 
good faith done or intended to be done 
under this Act or any rule or order made 
thereunder.” 
and in doing so remarked: 

“When a raiding party consisting of 
officers of the Central Excise and Cus- 
toms Department enters any shop or 
building for performing duties under the 


‘ Act and uses force for remeving obstruc- 
' tions against the performance of 


their 
duties, the protection of S. 108 of the 
Act would be available to them.” 


4, Learned counsel for the appellant 
has vehemently contended that while the 
incident which took place in the shop 
may not be, of any consequence, the oc- 
currence in the Chaubara cannot be 
brushed away as of minor importance and 
that what the Customs party did there 
amounted to nothing short of an attempt 
to murder for which there was no valid 
excuse. The argument at first sight ap- 
pears to.be attractive, but after being 
taken through material documents form- 
ing part of the record and hearing learned 
counsel for both parties we find that this 
is not a case which calls for our interfer- 
ence under Art, 136 of the Constitution 
of India, 

5. Certain facts which are not in dis- 
pute may here be stated. The. appellant 
was issued a licence to work as a certified 
goldsmith in the year 1963 and so was 
his son Gurdev Singh. The appellant’s 
brother Om Prakash carried on his, busi- 


Te 
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Ness as a gold-dealer in the jewellary 
shop above, mentioned under . another 
licence. At the time when violence is 
Said to have been used’ by the Customs 


party, Bhappa Singh and Gurdev Singh ' 


were admittedly inside the Chaubara. 


During the occurrence, three men of. the. 


Customs party received. injuries caused 
by blunt weapons and at least three. of 
those injuries were in the head region, 
Gurdev Singh son of the appellant. re~- 
ceived a gun-shot wound on the dorsal 
aspect of right fore-arm which was as- 
cribed to indiscriminate shooting on the 
part of respondent No. 2. 


6. In view of the circumstances men- 
tioned in the first paragraph, there is 
little room for doubt that the Customs 
party was not due. to commit dacoity 
either in the jewellery shop or the Chau- 
bara, that they also committed no tres- 
pass into either of those places but that 
the purpose of the raid was to find out 
if. any illegal activity was being carried 
on therein. The presence of the licenced 
gold-smith in the Chaubara speaks 
volumes in that behalf. It may further be 
taken for granted that the Customs party 
was man-handled before they themselves 
resorted to violence; because there was 
no reason for them to open fire unless 
they were resisted in the carrying out of 
the raid peacefully. 
| Even though what we have just stated 
is a general prima facie impression that 


we have formed at this stage on the ma- ° 


terials available to us at present, it ‘may 
not.be possible to come to a conclusive 
finding about the falsity or otherwise of 
the complaint. But then we think that ‘it 
would amount to giving a go-bye to Sec- 
tion 108 of the Gold (Control) Act, if 
cases of this type are allowed to be pur- 


sued to their logical conclusion, i. e., to’ 


that of conviction or acquittal. In this 
view of the matter we do not feel inclin- 
ed to up-set the impugned order, even 
though perhaps the matter may have re- 
quired further evidence before quashing 
of the. complaint could be. held to be 
fully justified. The appeal is accord- 
ingly dismissed. 


7. Before parting with the judgment 
we deem it only fair to indicate that no 
expression of opinion herein shall be 
taken into consideration in the cross case 
which is pending against the appellant 
at the instance of the Customs authori- 
ties, 





Arshad ' Ali Khan 


Appeal dismissed, 
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ae (From: Allahabad): .° -' 

A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 


Civil Appeals Nos, 352 ahd 353 of 1970, 
D/- 18-8-1981. 


State of U. P., Appellant \ v. "Arshad: Ali 
"nan; Respondent. 


And.. Se es 
State of U. BP, Appellant v; Abdul 


Ghaffar, Respondent.. 


U. P. Publie Lands (Eviction and Re- 
covery of Rent and Damages) Act (13 of 
1959), Pre, — Constitutional validity — 
Act does not suffer from any unconstitu- 
tionality, AIR 1974 SC 2009, Applied; 
Judgment of Allahabad High Court, D/- 
30-7-1989, Reversed. AIR 1968 All 369 
(EB) No longer good law in view of AIR ' 
1974 SC 2009. (Constitution of India, 
Arts, 14 and 245} - (Para 2) 


Cases Referred: Chronological Paras 


AIR 1974 SC 2009: (1975) 1 SCR 1 2 
AIR 1968 All 369: 1968 All LJ 595 (FB) 1 


KOSHAL, J.i— An order of eviction 
from certain plots of land passed under 
the U. P, Publice Lands (Eviction and Re- 
covery of Rent and Damages) Act, 1959 
(hereinafter referred to as the Act) was 
confirmed in appeal by the . Additional. 
District J udge, . Kumaon. ‘The appellate - 
order was sought to be revised through 
an.application filed in the Allahabad High 
Court, a learned single Judge of which. 
held, following a judgment of a Full 
Bench of that Court in Raja Ram Verma 
v. State of U. P., 1968 All LJ 595: (AIR 
1968 All 369), that the Act was ultra 
vires of the Constitution in its entirety 
and that, therefore, the evictién order 
had to be set aside, The application’ made 
by the respondent to the High Court was 
accepted solely on that’ ground. The 
order of the High Court is dated the 30th 
July, 1969 and it is that order which is 
impugned: in this appeal by special leave. 


2. Learned counsel for the parties are ` 
agreed that in view of the dictum of this — 


` Court in Maganlal Chhaganlal (P.) Ltd. 


v. Municipal Corporation of Greater 
Bombay, (1975) 1 SCR 1: (AIR 1974 SC 
2009), the Act cannot be deemed to suffer] - 
from any wnconstitutionality. We hold 
accordingly, accept the appeal, set aside 
the impugned judgment. and remand the 
case to the High Court for deciding. the 
other points arising in the petition . filed}. 
before: it, for revision of the order of thej. 





ti 
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learned. Additional. District’ Judge. 
will be no order as, to costs, - 
Appeal allowed 


Phere 
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1 AIR 1982 SUPREME COURT 791 
i (From: Gujarat) 
OM, BALAKRISHNA ERADI AND ~ 
R. B. MISRA, JJ. . 
Civil Appeals Nos. 1447, 1453 and 1449 
of-1970, D/- 18-11-1981. - 


State of Gujarat, Appellant v. Dharam--- 


das Viranand and another, Respondents, 
And 


State of Gujarat, Appellant v. Lax- 
mandas Hotchand and another, Respon- 
dents, , 

And 

State of Gujarat, Appellant v. Shaikh 
Abdul Rahim. Hajimohammed and an- 
other, Respondents. 


(A) Gujarat Municipalities Act (34 of 
1964), S. 233 (1) Cl. (b) — Eviction of 
person in unauthorised occupation of 
premises belonging to mxaicipality — 
Section is not ultra vires Art. 19 (1) (i) 
or Art, 14, Decision of Gujarat High 
Court, D/- 15-11-1969 Reversed; AIR 1980 
SC 1144, Referred. (Constitution of India, 
Arts, 14, 19 (1) (0). (Para 5) 


' (B) Gujarat Panchayats Act (6 of 
1562), S. 193-4 — Eviction of person in 
unauthorised occupation . of premises be- 
longing to ‘panchayat — Section is not 
ultra vires Art. 19 (1) (f) or Art, 14, De- 
cision of Gujarat High Court D/- 15-11- 
1969 Reversed; AIR 1980 SC 1144 Rel. on. 
(Constitution of India, Arts. 14, 19 (1) 
(£).) (Para 5) 


Cases Referred: Chronological Paras 


AIR 1980 SC 1144 : = 5 
AIR 1974 SC 2009: (1975) 1 SCR 1 Ə 
(1970) 11 Guj LR 1 4, 5 
ATR 1967 SC 1581: (1967) 3 SCR 399 5 


MISRA, J,:— These three appeals by 
certificate are directed against a common 


judgment of the Gujarat High Court: ` 
written statement put in by such person 


dated 15th of Nov. 1969. By the said 
judgment the High Court allowed three 
petitions under Art. 226 of the Consti- 
tution, two of them challenging S. 233 of 
the Gujarat Municipalities Act, 1963, and 
the third one challenging S. 193-A of the 
Gujarat Village Panchayats Act, 1961. 

i:2. The provisions of’ $S. 233 of the 
Gujarat. Municipalities Act are identical 
with provisions of S. 193-A of the Gujarat 
Village Panchayats. Act. To“ iaia 
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‘the. point. involved in the case it is. neces- 


sary. to. read S--233: 

` 933. .(1) Lf the Chief Officer is satisfied — 
(a) that the person authorised to occupy 

any . premises belonging to the munici- 

pality: (hereinafter referred to as “the 


municipal premises”) as a tenant or other- 


wise has— ©. 

: (i) not paid rent lawfully due from him 
in respect of such premises for.a period 
of more than two months, or , 

(ii) sublet without the permission of 
the municipality, the whole or any part 
of such premises, or 

(iii) otherwise acted in contravention 
of any of the terms, express or implied, 
under which he is authorised to occupy 
Sucit premises, or 


(b) that any person is in unauthorised. 
occupation of any municipal premises, 
the Chief Officer may, notwithstanding 
anything contained in any law for the 
time being in force, by notice served (i) 
by post or (ii) by affixing a. copy of it on 
the outer door or some other conspicuous 
part of such premises, or (iii) in such 
other manner as may be provided in the 
rules made by the State Government, 
order that that person as well as any 
other person who may be in occupation 
of the whole or any part of the premises, 
shall vacate them within one month of 
the date of the service of the notice. 


(2) Before an order under sub-section 
(1) is made against any person the Chief 
Officer shall inform the person by notice 
in writing of the grounds on which the 
proposed order is to be-made and give 
him a reasonable opportunity of tender- 
ing an explanation and producing evi- 
dence, if any, and to show cause why 
such order should not be made, within 
a period to be specified in ‘such notice, 
If such person makes an application to 
the Chief Officer for extension of the 
period specified in the notice the Chief 
Officer may grant the same on such terms 
as to payment and recovery of the amount 
claimed in the notice as it deems fit. Any 


and ‘documents produced in pursuance of 
such notice shall be filed with the record 
of the case and such person shall be en- 
titled to appeal before the authority pro- 
ceeding in this connection by advocate, . 
attorney or pleader. Such notice in writ-~ 
ing shall be served in the manner: pro- 
vided for service of: notice under sün: 
section (1): 


* a kai 
aes “eon 


3. "The she of facts in ail these 


' appeals is similar, We, therefore; propose 
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to give the facts of Appeal No. 1447 of 
‘1970. Dharamdas Viranand, respondent 
No, 1, had erected a cabin on municipal 
- footpath near sub-station on public road. 
A resolution was passed on 5th of Feb., 
1966 by the Upleta Municipality to get 
the said premises vacated. Pursuant to 
the resolution respondent No. 1 was 
served with a notice dated 4th Dec., 1967 
showing cause why he should not be 
evicted from the premises. In reply. there- 
to respondent No. 1 sent a letter dated 
6th Jan, 1968 stating therein that he. was 
not in unauthorised occupation and he 
should be allowed. to retain the cabin on 
. the said premises. As respondent No. I 
failed to vacate the said premises and 
handover the same to the municipality, 
the Chief Officer of the Upleta Municipa- 
lity by his order dated 28th of May, 1968 
directed respondent No. 1 to vacate the 
same and ‘hand over possession to the 
Municipality by 30th of June, 1968. Feel- 
ing aggrieved, respondent No. i filed a 
petition under Art. 226 of the Constitu- 
‘tion challenging the notices. i 


4. The main ground of challenge is 
that 5, 233 of the Act is violative of the 
equal protection clause contained in 
Art, 14 of the Constitution in that i¢ dis- 
criminates amongst those in. occupation 
of municipal premises inter se by leav- 
ing it open to the Municipality at its own 
Sweet will to adopt either the ordinary 
remedy by civil suit or the drastic sum- 
mary remedy under the section without 
there being any guiding policy or princi- 
ple to control the exercise of the discre- 
tion, and that S. 233 imposed unreason- 
able restrictions on the occupant’s funda- 
mental right to hold property under Arti- 
cle 19 (1) (f) inasmuch as the machinery 
provided_in the section for determining 
the liability to eviction under both the 
clauses of sub-sec. (1) was unreasonable. 
The High Court relying on its earlier de- 
cision in Ramanlal Govindram v. Ah- 
medabad Municipal Corporation, (1970-11 
Guj LR 1) and related matters declared 
5. 233 ultra vires Art, 19 (1) (Í) and Sec- 
tion 233, sub-sec. (1), cl. (b) ultra vires 
Art. 14 of the Constitution and issued a 
writ of certiorari quashing the notices 
issued under S. 233, sub-sec. (1). In Ra- 
manlal Govindram’s case (supra) relied 
upon by the High Court the vires of Sec- 
tion 437-A of the Bombay Provincial 
Municipal Corporations (Gujarat Amend- 
ment) Act, 1963 was challenged. Sec, 437A 
was in identical terms as Section 233 of 


‘the Gujarat Municipalities Act or. Sec- . 


Amathabhai v. C, D. Patel 


. declared S. 233 of the Gujarat 
palities Act and S. 193-A of the Gujarat 


A.L R. 


‘tion 193-A of the Gujarat Village Pancha- . 


yats Act, 1961. 

5. It appears that in Northern India 
Caterers Pvt. Ltd. y. State of Punjab, 
(1967) 3 SCR 399: (AIR 1967 SC 1581) . 
this Court while considering S. $ of the 
Punjab -Public Premises and Land (Evic- 
tion and Rent Recovery) Act, 1989, which 
was almost similar to S. 233 of the Guja- 
Tat Municipalities Act, had taken the 
Same view as the Gujarat High Court 
and struck down the statute. This decision 
held the field until it was overruled in ` 
the case of Maganlal Chhaganlal (P.) Ltd. 
v. Municipal Corporation of Greater Bom- 
bay, (1975) 1 SCR 1: (AIR 1974 SC 2009). 
The case of Ramanlal Govindram (supra) 
on the basis of which the High Court 
Munici- 


Village Panchayats Act:-ultra vires, itself 
came for consideration before this Court 
in Ahmedabad Municipal Corporation v. 
Ramanlal Govindram, and it reversed the 
judgment holding S. 437A of the Bombay 
Provincial Municipal Corporations (Guja- - 
rat Amendment) Act, 1963, which was in 
pari materia with S. 233 of the Gujarat 
Municipalities Act, as intra vires. The 
result is that the case on the basis of 
which the High Court of Gujerat held 
5. 233 of the Gujarat Municipalities Act 
and S, 193-A of the Gujarat Village. Pan- 
chayats Act as ultra vires, itself has been 
overruled by this Court. Again the same 
view has been taken in Civil Appeal No. 
1596 of 1970, State of Gujarat v. Patel 
Bava Karsan . decided on Feb. 22, 1980: 


{reported in AIR 1980 SC 1144), 


- 6. In view of the law laid down in the 
aforesaid cases by this Court, we allow 
these appeals and set aside the judgment 
of the High Court, In the cir@umstances 
of the case we direct the parties to. bear 
their own costs, á 


f Appeals allowed. 7 





AR 1982 SUPREME COURT. 782 
A. C. GUPTA AND BAHARUL 
ISLAM, JJ.. 
S, L. P. (Crl.) No. 3467 of 1979, D/- 
2-3-1981. 
Amathabhai Arjanbhai, Petitioner . v, 
C. D.: Patel and another, Respondents. 


Prevention of Food Adulteration Act 
(37 of 1954), Ss. 7, 16 — Conviction for 
adulteration of milk — Finding by Pub- 
lic Analyst that milk was deficient in fat 


KY/KY/F165/81/DVT- 
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by 0.5% — Special leave petition before 
Supreme Court — Plea that it is not pos- 
sible to detect 0.5% deficiency of fat — 
Question not put te Food Inspector or 
Public Analyst nor raised in courts below 
— Special leave refused — (Constitution 
of India, Art. 136). - : (Para 1) 
BAHARUL ISLAM, Ju— The Public 
Analyst found the sample of milk defi- 
cient in fat content to the extent of 
0.5%. The appellant submits that it was 
not possible to detect 0.5% deficiency of 
fat content in the milk. It was not put to 
the- Food Inspector or to the Public Ana- 
lyst who would have been the proper 
person: to answer the question. The point 
also does not appear to have been taken 
in any of the three courts below. l 
2. The petition is rejected. 


. Petition dismissed. 





- AIR 1982 SUPREME COURT 783 (1) 


R. S. PATHAK AND R. B. MISRA, JJ. 


Civil Appeal No. 345 of 1981, D/- 25-2- 
198%. 

Krishanadeo Narayan Agarwal, Ap- 
pellant v. Ram Krishan Rai, Respondent, 

Transfer of Property Act (4 of 1882); 
S, 106 — Notice under — Decree for 
eviction passed under Rent Control Act 
+ Failure by landlord to serve notice 
under S. 106 — Does not preclude him 
from claiming a decree for eviction of 
tenant. Decision of High Court, Reversed. 
AIR 1979 SC 1745, Rel, on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1745: (1979) 4 SCC 214 2 

PATHAK, J.:— Special leave granted. 


2. The only point agitated before the- 


earned District Judge rélated to the ser- 
vice of notice issued under S. 106 of the 
Transfer of Property: Act. The learned 
District Judge held that the notice had 
not been served on the respondent. The 
High Court dismissed the plaintiff's se- 
cond appeal in limine, on the ground that 
the case was concluded by findings of 
fact, In this appeal before us, the only 
question which can conceivably be con- 
sidered is whether the failure to 
notice precludes the appellant from 
claiming’ a decree for eviction. In view 
of the opinion of this Court in Dhanpal 
Chettiar v. Yesodai Ammal, AIR’ 1979 SC 
1745 no notice is necessary under S. 106 
of: the T. P. Act in cases where: the pos- 
session of the tenant is protected by the 


KY/LY/F298/81/VNP 


Om Prakash v. State of M. P, 


‘undertaking. in the usual terms 


serve . 
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Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947. In the circum- 
stances, the finding rendered by the 
learned District Judge can be of no avail 
to the respondent. 


3. In the result, the appeal is allowed, 
the decree of the High Court is set aside 
and the suit is decreed for ejectment. 
Howéver, a period of nine months from 
today is allowed to the respondent to 
vacate the premises on furnishing an 
within 
three weeks from today. There is no 
order as to costs, 

Appeal allowed. 


ball 





AIR 1982 SUPREME COURT 783 (2) 
(From: Madhya Pradesh) 


P. N. BHAGWATI AND 
A. VARADARAJAN,, JJ. 


Criminal Appeal No, 441 of 1981, 
10-4-1981, 


Om Prakash and others, Appellants v. 
State of Madhya Pradesh, "Respondent. 


Criminal P, C, (2 of 1974), S. 360 (1) — 
Conviction under S. 323, ILP.C. — Sen- 
tence — It would meet ends of justice if 
accused are not sent to jail but are re- 
leased on ' probation under S. 360 a), 
Cr. P. C. (Para 1) 


P. N. BHAGWATI, J.:-— We think that 
having regard to the facts and circum- 
stances of the present case and particu- 
larly in view of the fact that the offence 
of which the appellants have been con- 
victed is one under Section 323, LP.C., it 
would meet the ends of justice if the ap- 
pellants are not sent to jail but are re- 
leased on probation under Section 360 (1)| . 
of the Code of Criminal Procedure, 1973.}. 
We accordingly allow thé appeal on the 
question of sentence, set aside the sen- 
tence of imprisonment imposed on the 
appellants and direct that each of the 
appellants be released on his entering 


D/- 


into a bond in the sum of Rs. 500 with 


one surety for the like amount to appear 
and receive sentence when called upon 
during a period of six months and in the 
meantime, to keep the peace and be of 
good behaviour. 

Sentence modified. 


KY/LY/F258/81/MVJ 
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`. AIR 1982 SUPREME COURT 784 (1) 
(From:: Gujarat) _ 

S. MURTAZA FAZAL ALI, BAHARUL 

_ ISLAM AND A. VARADARAJAN, JJ. 
Criminal Appeal No. 259 of 1976, D/- 

- 26-3-1981. . 

- Roshanali Burhanali Syed, Appellant 

v. State of Gujarat, Respondent. 


Probation of Offenders Act (20 of 1958), 
S. 4 (1) — Release on probation — Ac- 


cused, above 21 years of age — He could - 


still be released on probation in view of 
S. 4 (1). (Para 1) 


JUDGMENT:— This appeal by special 
leave is confined only to the question of 
sentence and probation. The learned Ses- 
sions Judge was requested to release the 
appellant on probation having regard to 
the petty nature of the offence. The 
Sessions Judge would have accepted the 
request of the appellant but he was under 
the impression that under the provisions 
of the Probation of Offenders Act, 1958 
‘ja person who was above 21 years of age 
could not be released on probation. The 
learned Sessions Judge seems 
overlooked the provisions of S. 4 (1) of 
the Act which does not contain any re- 
Striction that the offender must be 21 or 
below that age although this restriction 
‘jis to be found in S. 6. 


:'@, We, therefore, allow this appeal to 
the extent that instead of sentencing the 
appellant at once to imprisonment, we 
direct that he may be released on execut- 
ing ‘a bond of good behaviour for a period 
of-one year and on furnishing two sure- 
ties of Rs.. 500 each and a personal re- 
cognisance bond of the same amount. In 
case he is found to commit some offence 
during this period, he will be directed to 
appear and receive the sentence 
has been imposed on him. ! 

Order accordingly. 


_ KY/LY/F403/81/SMA/SNV | 


© AIR 1982 SUPREME COURT 784 (2) 
(From. Allahabad) i 
Y. V. CHANDRACHUD, A. D. KOSHAL 
AND R. S VENKATARAMIAH, JJ. 
Special Leave Petn. No. 496 of 1981 
(Crl.), D/- 23-2-1981. l 
Khacheru Singh, Petitioner v. State of 
U. P. and another, Respondents. ~ 
~ Criminal P. C. (2 of 1974), Ss. 204 and 


397. — Magistrate issuing ~ summons to 
: sharia 


‘LY/LY/G70/81/AAJ/SNV 


BÐ. Kaur v. Kanti Khare.. 


to have | 


which | 


| -$Y/TY/D954/81/CWM pil ee 


A. LR: 


accused — High Court affirming quashing 
the order directing issue of summons — 
If, eventually Magistrate comes to con- 
clusion that no offence was made out 
against accused, he himself can discharge 


_Or acquit the accused, as the case may be 


~ High Court’s order set aside. Decision 
of Allahabad High Court, D/-. 7-8-1980, 
Reversed, (Para 2} 
- JUDGMENT:— Heard counsel. Special 
leave granted. , ! r 
2. We do not see any justification, 
though-we are not expressing any opinion 
on the merits of the case, for the order 
passed by the learned Additional Sessions 
Judge, Meerut in Criminal Revision No. ` 
83 of 1979, which was affirmed by the 
High Court of Allahabad by its order 
dated 7-5-80. All that the learned Magis- 
trate had done was to issue a summons 
to respondent No. 2-Satyavir Singh. If, 
eventually, the learned Magistrate comes 
to the conclusion’ that no offence was 
made out against Satyavir Singh, it will 
be open to him to discharge’ or acquit 
him, as the case may be. But it is diffi- 
cult to appreciate why the order issuing 


“summons” to the accused should 
be , quashed. We, therefore, -set 
aside the orders passed by .- the 


Sessions Court and the High Court, re- 
Store that of the learned Special Judicial 
Magistrate, First Class, Meerut, dated 
February 2, 1979 and remit the matter 
to the trial Court for disposal in accord- 

ance with- law. - P k., 
3. The appeal shall stand disposed of 
in terms of this order. E i 
‘Order accordingly. 


AIR 1982 SUPREME COURT 784 (3) 
r (From: 1981 All LJ 795) 


P. N. BHAGWATI AND 
; O. CHINNAPPA REDDY, JJ. . 
Civil Appeal No, 1877 of -1981, D/- 10-8- 
1981. 
Smt. (Dr.) D. Kaur, Appellant v. Smf, 


Kanti Khare and others, Respondents. _ 


‘Constitution of India, Art. 226 — Case 
under U. P. Act 13 of 1972 — Question 
whether suit premises are residential or 
non-residential — Remanding the . case 
to Rent. Control and Eviction Officer, 
held improper — High Court ‘should have 
decided the question on basis of evidence 


already on record. 1981 All LJ 795, Re-- `° 


versed, a i (Para 1) 
‘Cases Referred: - Chronological Paras 
1979 All Rent Cas 334 _ ee 


‘2 


1982 = 
.. SUDGMENT:— Special leave granted, 


` 2,° Two principal questions were de- . 


bated before the High Court in this case 
and they were whether it is necessary to 
give notice of the hearing to an applicant 
for allotment of accommodation under 
Section 16 of the U. P. Act 13 of 1972 
before the Rent Control and Eviction 
Officer decides whether a deemed 
vacancy has arisen and if it has so arisen 
to whom the allotment should be made 
and what is the test: for determining 
whether accommodation is residential or 
hon-residential within the meaning of 
that Act. The learned single Judge of 
the High Court has taken the view that 
an applicant for allotment of accommo- 
dation on the ground of deemed vacancy 
is entitled to be heard before an order 
is made by the Rent Control and Eviction 
Officer but this view taken by the learn- 
ed Judge seems to be contrary to -the 
decision of another single Judge of the 
High Court in Munu Lal v. District Judge 
decided on April 6, 1979 (reported in 
1979 All Rent Cas: 334). It is, therefore, 
necessary that so’ far as this particular 
question is concerned the conflict be- 
tween the decisions of two Judges of the 
High Court should be resolved by a Di- 
vision Bench of the High Court. More- 
over, we find that the High Court has 
laid down certain guidelines fer the pur- 
pose of deciding the question whether 
the accommodation in the present case 
is residential or non-residential and re- 
manded the case to the Rent Control and 
Eviction Officer for the purpose of decid- 
ing that question, in accordance with 
rules and guidelines. We are of the view 
that the High Court need not have re- 
manded ‘the case to the Rent Control and 
Eviction Officer but should have decided 
the question itself on the basis of evi- 
dence which was already led by the par- 
ties. We. would, therefore, set aside the 


decision of the High Court and remand: 


the case to the High Court with a direc- 
tion that the matter may be disposed of 
anew by a Division Bench of the. High 
Court according.to law in the light of 
the observations contained ‘in this judg- 


ment, Since the case is an old one the 


Division Bench of the: High- Court will 


dispose it of at an early date, There will 


be no. order as to costs. 


ra 


Eeto 2o. Order accordingly, 
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- “AIR 1982 SUPREME COURT 785 

S.: MURTAZA FAZAL ALI a. 
| ‘AND V, B. ERADI, JJ. : | 
Criminal Appeal No. 408 of 1981, D/- 


14-4-1981. 


Lalit Mohan Mondal and others, Ap- 
pellants: v. Benoyendra Nath Chatterjee, 
Respondent. "a g 2 


Criminal P. C. (2 of 1974), Ss. 482, 397 
(2), 341 — Order in appeal under S. 341 - 


.— Remedy against S. 482 expressly 


overrules bar in S, 341 
High Court Reversed. 


Decision of. 


Although against an order passed in 
appeal under Sec. 341 of the Criminal’ 


'P, C., the order would not be revisable 


by the High Court under S, 397 (2), but 
High Court is entitled to examine the 
matter under S. 482 which expressly 
overrules the bar contained in S. 341 of 
Code. Mere indication by High 
Court that this is not a fit case for ih- 
voking the inherent power under Sec- 
tion 482, is not sufficient. The High 
Court must be itself satisfied whether 
the order directing complaint to be’ filed 
is expedient in the interest of justice, 
so as to attract its inherent jurisdiction 
under S. 482 of the Code, Decision of 
High Court reversed. (Paras 1, 2) 


~- SUDGMENT :— We have heard coun- 
sel for the parties and have gone 
through the judgment of the High 
Court. We agree with the High Court 
that against an order passed in appeal 
under S. 341 of the Criminal P. C., the 
order would not be revisable. by the 
High Court under S, 397 (2) of the Cri-| 
minal P. Œ., but there can be no doubt 
that the Court is entitled to examine the 
matter under Sec. 482 of the Criminal 
P. C. which expressly overrules the bar 
contained in S. 341 of the Code, In the 
instant case, the High Court has merely 


indicated that this is not a fit case for 


invoking the inherent power without at 


all applying its mind whether or not in 
_the circumstances, it was a fit case for 
. filing a complaint, particularly when the 


matter rested merely on oath against 
oath, : i is x. 2 


.~ 8 For this reason, therefore; we al- 


low this appeal and remit.the case to 


the High Court to send for the records 
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and satisfy itself whether the order dir- 
ecting complaint to be filed is expedi- 
ent in the interest of justice, so as ta 
attract its inherent jurisdiction under 
S. 482 of the Code. Meanwhile, furth 
proceedings will be stayed. 


_ Order accordingly. 


AIR 1982 SUPREME COURT 786 
5. MURTAZA FAZAL ALI AND 
R. B. MISRA, JJ. 

Writ Petn. No. 391 of 1980 and. Civil 
Appeal No. 651 of 1980, D/- 27-1-1982. 
M/s. Lingo Sulphite Corporation of 
India Ltd. and others, Petitioners v. 
U. P. State Sugar Corporation Ltd, Unit 
Bijnor and others, Respondents, f 


hs 


l And - . 

United Commercial Syndicate, Allaha- 
bad, Appellant v. U. P, State Sugar Cor- 
poration Ltd., Unit Bijnor and _ others, 
Respondents. _ 

U. P. Sheera Niyantran Adhiniyam (24 
of 1864), Ss. 8 and 10 — U. -P. Sheera 
Niyantran Niyamavali 1974, Rr. 12, 13, 22, 
23 and 24— Sale of molasses — Molasses 
released in favour of occupier of sugar 
factory by Controller under R. 22 (2) — 
Occupier is entitled to sell it at market 
rate -— He is.not required to sell it at 
controlled rate, (Constitution of India, 
Art. 34). o> a 

The molasses released in favour of the 
occupier of a Sugar factory by the Con- 
troller can be sold at the market price 
as a free commodity and the occupier is 
not bound to sell it at the controlled rate. 
(Paras 16, 17) 

A perusal of relevant provisions of the 
Act and the Rules makes it clear that 
the occupier of a sugar factory can sell 
molasses to a person specified in the order 
of the Controller at the controlled price. 
The occupier of every sugar factory has 
to give an estimate of the molasses ‘to be 
‘produced in the sugar factory as also the 
estimate of requirement of molasses for 
distillation and industrial- purposes, If 
-there is any surplus after meeting the re- 
quirements. of the persons in whose 
favour there is an order of the Control- 
ler, the same will be releaséd in favour 
of the occupier. (Para 12) 
= S. 10 of the Act enjoins the occupier of 
a sugar factory. to sell molasses in res- 
pect of which an order under S. 8 has 


` BZ/BZ/A375/82/MVI 


bean made at a price not exceeding that 
prescribed in the schedule. A plain read- 
ing of the section makes it clear that 
the occupier of a sugar factory is obliged 


to sell molasses at the price not exceed- 


ing that prescribed in the schedule only 
in respect of which an order under S. 8 
has been made, But sub-cl. (2) o= ‘Rule 22 
authorises the Controller to release any 
stock of molasses. in favour of an oc- 
-cupier of a sugar factory only when the 
same is not required for distilleries or 
for other purposes of industrial develop- 
ment. If a certain . quantity of molasses 
has been released in favour of the oc- 
cupier, because the Same was not requir- 
ed for distilleries or for other purposes 
of industrial development, it is open to 
the occupier to sell that quantity of. 
molasses in free market to any person at- 
a price prevalent in the market. (Para 16) ~: 


It could not be contended fhat the 
classification made with regard to molas- ` 
ses covered under R. 22 (1) or R. 22 (2) is 
an unreasonable classification. There 
have been other enactments. in which 
similar/provision. has been made, for 
example, the levy sugar was to be sold 
only at the controlled rate but free sugar 
was to be sold by. the factories at a 
free market price and that has been `’ 
always accepted as a valid classification. 

‘Para 17) 


In the instant case the purchaser had 
entered into an agreement with the oc- 
cupier to pay a price higher than the 
controlled price. It is true that the parties 
cannot be allowed’ to contract themselves 
out of. law. If the law was that no molas- 
ses released in favour of the occupier of 
the sugar factory could be sold at a price © 
higher than the controlled one then the 
purchaser- could have contended that he 
was liable to pay only the statutory price 
or the controlled price. ` (Para 17) 


MISRA, J.:— Writ petition No. 391 of 
1980 under Art. 32 of the Constitution and 
civil appeal No. 651 of 1980 ky special 
leave raise common question of law and, . 
therefore, we propose to dispose them of 
by a common judgment. l 


” 


2; The circumstances leading to . the 
writ petition and the appeal, lie in a 
narrow compass. The appellant, United’ 
Commercial Syndicate, is the purchasing 
sgent of M/s. Lingo Sulphite Corporation, 
the netitioner in writ petition No. 391 of 
41980 and M/s. Audubon Trading and ` Ex- 
port Corporation of‘: Allahabad and’ Cal- 


1982 


cutta, who are the manufacturers of 
lingo sulphite in, India. 

3. Molasses is the basic raw eer 
for the manufacture of lingo-sulphite 
which is an essential raw material for all 
basic refractories, steel plants, cement fac- 
tories, carbon-back plants and many other 
important industries. Molasses is also used 
for distillation. Over the years molasses 
has become a valuable commodity 


on account of its multi-use. The preser- - 


vation, distribution and prices of the 
molasses were, therefore, controlled by 
a legislation, the Uttar Pradesh Sheera 
Niyantran Adhiniyam, 1964 (U. P. Act 
No. 24 of 1964), hereinafter ‘referred to as 
the Act. 


4, United Commercial Syndicate used 
to purchase molasses for their principals 
from the open market. Later on it deci- 
ded to make direct purchase from the 
U. P. State Sugar Corporation Ltd., Unit 
Bijnor (A State Government Undertak- 
ing). It entered into an agreement with 
respondent No, 1, the U. P. State Sugar 
Corporation | Ltd, whereunder re- 
spondent No. 1 agreed to sell 28,300 
quintals of molasses of 1977-78 produc- 


tion at the statutory price of Rs. 9/- per. 


quintal and duties etc. provided the ap- 
pellant agreed to pay the total amount of 
Rs. 3 lakhs, being the total cost of 
molasses as estimated at the above statu- 
tory price, It was further stipulated that 
in case the above price was not valid in 
law, the appellant will have to pay the 
price at the rate of Rs. 25.10 per quintal 
inclusive of administrative charges and 
other taxes and duties etc.,~as agreed to 
by: the appellant. There were other terms 
of the agreement but it is not necessary 
for ‘the purposes of disposal of these cases 
to refer to them. A sum of -Rs, 2 lakhs 
had been paid in pursuance of the agree- 
ment and the balance of Rs. 1 lakh was to 
be paid at the earliest. The respondent 
No. 1, however, sought'to calculate the 
price of the molasses in question at the 
rate of Rs. 25.10 per quintal. The appel- 
lant felt aggrieved and it took the stand 
that the respondent No. 1 could not 
charge more than the statutory price in 
spite of the fact that the appellant had 
offered the price of Rs. 25.10 per quintal 
to respondent No. 1, The appellant filed 
twò petitions in the High Court for a writ 
of mandamus or any other appropriate 
writ or direction’ declaring-that respon- 
_dent No. 1 was not entitled to charge the 
price for the molasses in excess of the 
price fixed by the Act. The High Court 
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by its order dated 3lst of October, 1979 


dismissed the petitions in limine. The ap- 


pellant has come up in appeal by special 
leave to challenge the order of the High 
Court.. M/s, Lingo Sulphite Corporation of 


India Ltd. has also filed a petition under 


Art. 32 of the Constitution for the same 
relief on the same grounds as in the 
aforesaid appeal. 


5. In order to appreciate the points in- 
volved in the case it would be appropriate 
to refer to the material provisions of the 
Act and the rules framed thereunder, 


6. S5. 3 of the Act authorises the State 
Government to constitute an Advisory 
Committee to advise on matters relating 
to the control of storage, preservation, 
gradation, price, supply and disposal of 
molasses. S. 4 provides for the appoint- 
ment of a person as Controller of Molasses 
for the purpose of exercising the powers 
and performing the duties of the Control- 
ler of Molasses. S, 5 enjoins every occu- 
pier of a sugar factory to take precau- 
tions for preservation of molasses. S. 6 
prohibits the occupier of a sugar factory 
te adulterate or allow to be adulterated 
any molasses produced or held in stock by 
him. S. 7A (1) enjoins any person, who 
requires molasses for his distillery or for 
any purpose: of industrial development to 
apply in the prescribed manner to the 
Controller specifying the purpose for 
which it is required, Sub-sec. (2) of S. 7A 
authorises the Controller to make en- 


.quiries in the matter as he may think fit 


and to pass an order under S. 8 with due 


regard to the factors enumerated in sub- . 


sub-sec. (3) of S. 7A. 


7. S. 8 (i) authorises the Controller 
to direct the occupier of any sugar fac- 
tory to sell and supply in the prescribed 
manner such quantity of molasses to 
such persons as may be specified in the 
order and the occupier shall, notwith- 
standing any contract, comply with the 
order. Sub-sec. (2) (a) of S, 8 enjoins 
that the occupier shall supply molasses 
only to a person who requires it for his 
distillery or for any purpose of indus- 
trial development and sub-clause (aa) of 
sub-sec. (2) directs the person specified in 
the order of the Controller to utilise the 
molasses supplied to him in pursuance of 
an order of the Controller for the pur- 
pose specified in the application made by 
him under sub-sec. (1) of S. 7A and to ob- 
serve all the restrictions and conditions 
as may be prescribed, S. 10 provides that 
the occupier of a sugar factory shall sell 


788 Sic Mis. Lingo” Sulphite ` of İndia Ltd. Y ÙU.: P. “State: Sugar Corph. 


‘molasses in respect of which an order 
under S. 8 has been made at a price not 
exceeding that prescribed in the’ schedule 
attached to S. 10. 


8 Rule 12 of- the U. P. Sheera 
‘Niyantran Niyamavali, 1974 enjoins the 
occupier of every sugar factory to sub- 
‘mit to the Controller by Aug., 31 each 
molasses year a statement in form M. F, 9 
specifying an approximate estimate of 
‘the quantity of molasses to be produced 
‘In a Sugar factory during the molasses 
year following, along with such other 
information as is required under that 
form. Rule 13 (1) provides that every dis- 
tillery in U. P. shall by Aug., 31 each 
year submit to the Controller a statement 
in form M. F. 8 specifying its estimated 
requirement of molasses for the purposes 
-of distillation during the molasses year 
. following along with such other informa- 
tion as may be required under that form. 
Likewise, Rule 13 (2) requires the Direc- 
tor of Industries to furnish the Control- 
‘ler by Aug., 31 each year with the esti- 
-mated requirement of molasses for indust- 
Tial purposes within the State Teann to 
:the molasses year following. 

: 9. Rule 22 provides: 

‘ "(1} AH stock of molasses produced in 
‘a sugar factory shall be deemed to have 
‘Been reserved for supply to distilleries or 
other persons requiring it for purposes of 
industrial development and no stock of 
molasses produced in a sugar factory 
shall be sold or otherwise disposed of by 
the occupier of any sugar factory except 
in accordance with an order in writing 
from the Controller. 


(2) The Controller shall release any 
stock of molasses in favour of occupier 
of a sugar factory only when the same is 
not required for distilleries or for other 
purposes of industrial development.” 


“10, Rule 23 (1) provides: 

- "(1) The State Government may levy 
administrative charges. exclusive . of the 
price payable to a sugar factory on the 
molasses released for sale by the Con- 
troller towards meeting the cost of esta- 
blishment for supervision of control over 


molasses at such rate or rates as may” be . 


netified from time to time.” 


11. Rule 24 a) provides : 
"(1) Save in pursuance ‘of an ‘order of 
the Controller. no person shall purchase 


any molasses ‘from any sugar, factory, or | 
‘possess, any molasses...pur-_ 
chased from such sugar factory, unless the 


- transport or: 


ALR 


said molasses: has been released by order 
of the Controller as not required for dis- 
tilleries or other purposes of industrial 
development and a declaration to that 


effect in form M. F. 13-has been obtained. 
sugar . factory - 


from the occupier of the 
concerned.” 


12. A perusal of the relevant provi- 
sions- of the Act and rules: aforesaid 
makes it clear that the occupier of a 
sugar factory can sell molasses to a per- 
son specified in the order of the Control- 
ler at the controlled price. The occupier 
of every sugar factory has to give an 
estimate of the molasses to be produced 
in the sugar factory as also the estimate 
of requirement of molasses for distilla- 


tion and industrial purposes. If there is 


any surplus after meeting the require- 
ments of the persons in whose favour 
there is an order of the Controller, the 
same will be released in favour of the 
occupier. 


13. The question for’ consideration in 
the instant case is whether the molasses 
released in’ favour of the occupier by the 
Controller is also to be sold at the con- 
trolled rate or it can be sold at the mar- 
ket price as a free commodity. 


14. Shri Garg, -senior counsel contends 
that from the scheme of the Act and the 
rules it is evident that the entire produc- 
tion of molasses is to be controlled by 
the’ Controller appointed under the Act, 


at every stage. He is to take into account © 


the estimated supply and the estimated 
demand of- the commodity. Thereafter, 
he is to allot the commodity to a parti- 
cular person for a particular purpose at 
the controlled statutory price fixed by the 
schedule to the Act. The Act..and the 
rules further provide that nobody will 
store, sell, transport or use the said com- 
modity without the order of the Control- 
ler and the price and distribution of 


- molasses both are controlled by the Act, 


and the contravention of the*provisions 
of the Act have been made penal and the 


High Court has gone wrong in assuming > 


that certain quantity of molasses which 
are covered by Rule 22 (2) are immune 
from the restrictions and fetters of the 
Act and the said rules, which is errone~ 


such. a` . construction as has been put by 
the High Court will defeat the very pur- 


pose and object of the said Act and the 


rules, As. a second limb to. this ae: 


fiat =) 


ï 


-ous and indefensible in Jaw. inasmuch as . ù 


1 
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Rule 22 (1) on the one hand.and R. 22 (2) 
on the other is ` wholly irrational and 
the very purpose of the Act is defeated. 
: According to the learned counsel; . it 
makes no difference whether the molasses 
are covered by Rule 22 (1) or 22 (2) in- 
asmuch as the object of the present 
legislation is to ensure that the sale and 
distribution of molasses is controlled in 
an equitable manner and, therefore, to 
hold that S. 8 is applicable to R. 22 (1) 
and not to R. 22 (2) is arbitrary and vio- 
lative of Art. 14, l 


15. Shri Rana appearing for respon- 
dent No. 1 on the other hand has contend- 
ed that on a correct interpretation of 
the relevant provisions of the Act and the 
rules the interpretation put by the High 
Court is fully warranted. 


16. Section 10 of the Act which has 























pier of a sugar factory to sell molasses in 
respect of which an order under S. 8 has 
been made at a price not exceeding that 
prescribed in .the schedule. A plain 
reading of the section makes it clear 
that the occupier of a sugar factory is 
obliged to sell molasses at the price not 
exceeding that prescribed in the schedule 
only in respect of which an order under 
S. 8 has been made. But sub-cl. (2) of 
Rule 22 authorises the Controller to re- 
lease any stock of molasses in favour of 
an occupier of,a sugar factory only when 
the same is not required for distilleries 
or for other purposes of industrial dev- 
lopment. Ifa certain quantity of molasses 
has been released in favour of the oc- 
cupier, because the same was not re- 
quired for distilleries or for other pur- 
poses of industrial development, it is 
open to the occupier to sell that quantity 
of molasses in free market to any person 
ata price prevalent in the market. Sec- 
tion 10 of the Act requires an occupier of 
a'sugar factory to sell molasses at a price 
hot exceeding ‘that prescribed in the 
schedule ‘only in respect of which an 
order under S. 8 has been made. No 
limitation or fetter has been put on the 
occupier of a sugar factory to sell molas- 
ses which was released in his favour. It 
was, therefore, open to him to sell the 
molasses released in his favour at = 
free market price. 

ae 17. 
tion made with regard to molasses cover- 
ed under Rule 22 (1) or Rule 22 (2) is an 
unreasonable classification ‘cannot be ac- 
: cepted, There have: been other ; enact: 
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‘agreement with respondent No. 


been referred to above enjoins the occu- - 


The contention that the classifica~ 
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ments in which similiar provision has 
been made, for example, the levy sugar 
was to be sold only at the controlled rate 
but free sugar was to be sold by the fac- 
tories at a free market price and that has 
been always accepted as a valid classi- 
fication. The appellant entered into an 
1 and 
agreed to pay the price of the molasses 
at the rate of Rs. 25.10 per quintal. Hav- 
ing entered into such an agreement with 
its eyes wide open it cannot now turn 
turtle and contend that it was liable to 
pay only at the rate of. Rs, 9/- per quin- 
tal, the statutory price. It is true that the 
parties cannot be allowed to contract 
themselves out of law. If the law was 
that no molasses released in favour of the 
occupier of the sugar factory could be 
sold at a price higher than the controlled 
one, then the contention of the appellant 
would be correct. On an analysis of the 
relevant provisions of the Act we are 
quite clear that the controlled price was 
applicable only to the molasses for which 
an order had been passed by the Con- 
troller in favour of a specified person 
either for the purpose of distillation or 
for other industrial purposes, But so far 
as the molasses released in favour of the 
occupier of a sugar factory is concerned, 
there is no requirement of the law that 
the occupier should sell it only at the 
controlled price. 


18. It was further contended that the 
respondent was not entitled to adminis- 
trative charges. This contention loses 
sight of the terms of the agreement be- 
tween the parties which includes ad- 
ministrative charges also. 

.19. For the foregoing discussion we 
find no force either in the appeal or in 
the writ petition under Art. 32, They are 


‘accordingly dismissed, There shall, how- 


ever, be no order as to costs. 
Appeal and petition. dismissed. 
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D. A. DESAI, A. D. KOSHAL 
| AND R. S. MISRA, JJ, _ 
Civil Appeal No. 535 of 1970 (with 
C.M.P. No. 5669 of 1981), D/~ 30-7-1981. 
Baniram - and-- others, Appellants: v. 
Gaind and others, Respondents. 
' Constitution cf India, Art, 133 — Ap- 
peal under. Grant of permission to 


_withdraw ‘suit. with.. sacl to fle fresh 
' LY/LY/F889/81/VNP/MVJ: 


4&0 S. ©, 


suit om same or different cause of ac- 


tion, on ‘ground of non-pleading of 
point, (Civil P. C. (5 of 1908), ©. 23, 
R. i), _ So f 


$ 


Having considered the fact that non- 
pleading of a point may prove a techni- 
eal impediment and may result in the- 
dismissal of the appeal which may im- 
pede a fresh adjudication if a point 1S. 
to be made though belated, the Sup- 
reme Court considers it just and proper 
in the interests of justice to permit the 
appellant-plaintiff to withdraw the suit 
with liberty to file a fresh suit on the 
same cause of action or on a different 
eause of action, subject to the payment 
of Rs. 1,000/- by way of costs in addi- 
tion to all other costs. , (Parah 


ORDER :— We heard Mr. Phadke, 
learned counsel for the appellant for 
some time. After the discussion, at a 
certain stage, a contention was advanc~ 
ed by Mr. Phadke on a particular point, 
in the case and he conceded that it was 
not the case pleaded in the plaint., At 
this stage Mr, Phadke wishes to with- 
draw the suit with liberty to file a fresh 
suit on the same cause of action or on 
a different cause of action. Having con- 
sidered the fact that non-pleading may. 
{prove a technical impediment and may 
result .in the dismissal of the appeal 
which may impede a fresh adjudication 
if a point is to be made though belated, 
we consider it just and proper in the 
interests of justice to permit the appel- 
lant-plaintiff to withdraw the suit with 
liberty to file a fresh suit as stated 
hereinabove, We accordingly grant -the 
permission subject to the condition that 
the appellant shall pay Rs. 1,000/- by 
way of costs in this Court within two 
months from today in addition to any 
costs paid already under the orders of 
the High Court. 


2. As the suit has been withdrawn 
' this appeal becomes infructuous and 
stands disposed of accordingly, C. M.P. 
5669/81 also stands disposed of. l 


Order accordingly. 


Sagir Ahmad v. 4Uh Addl, Dist. Judge, Agra 


„case back to High Court for 


ties, The judgment dated Oct. 1, 


ALR. 
AIR 1982 SUPREME COURT 790 
(From: 1981 (UP) RCC 18) 

R. 5. PATHAK AND BAHARUL 

ISLAM, JJ. ` oa 
ane Appeal No. 1521 of 1981, D/- 24-4- 


Sagir Ahmad, Appellant - v, 4th Addi- 
tional District Judge, Agra and others, 
Respondents. 

U. P. Urban Buildings (Regulation of 
Letting, Rent & Eviction) Act (13 of 1972), 
S. 21 (1) Proviso — Order of release on 
application under S. 21 (1) (a) — Non- 
consideration of proviso to S.-21-(1) by 
High Court — Proviso to S, 21 (1) is man- 
datory — Parties before Supreme Court 
agre€ing that in accordance with proviso, 
tenant -should be entitled to compensa- 


‘tion in amount equivalent to two years’ 


rent — It was held by Supreme. Court 
that it would not be necessary to send 
considera- 
tion of S. 21 (1) Proviso. 1981 (UP) RCC 
18: 1980 All LY NOC 153, Party Revers- 
ed, (Para 2) 


PATHAK, J.:— Special leave granted. 
2. Heard ledrned counsel for the par- 
1980 
made by the High Court does not con- 
sider the proviso to S. 21 (I) of the U. P. 
Urban Buildings (Regulation ‘of Letting, 
Rent and Eviction) Act, 1972. The con- 


sideration of the proviso was mandatory] 


because the High Court was making an 
order for ejectment of the tenant on an 
application made by the landlord under 
S. 21 (1) (a) of the Act. It is not necessary 
for us, however, to send the case back to 
the High Court for this purpose as learn- 
€d counsel for the parties are agreed be- 
fore us that in accordance with the pro- 
viso the appellant should be entitled to 
compensation in an amount equivalent to 
two years’ rent. The judgment of the 
High Court is modified accordingly. Fur- 
ther, learned counsel for the parties are 
agreed, and we order, that the appellant 
shall not be evicted from the premises for 


a period of six months from today pro- | 


vided the appellant furnishes an under- 
taking to the Registrar of this Court with- 
in two weeks from today that he will 


hand over vacant and peaceful possession - 


to the respondent-landlord on the expiry 


, of the said period and will not induct any _ 
other person or otherwise part with pos- | 


session of the premises. If the undertak- 
ing is not furnished within two weeks 
from today or any of the above condi- 
LY/LY/G69/81/PGS/MVJ . # 
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tions is violated, this order granting time 
to vacate the premises shall. stand vacated. 
3. There will be no order as to costs. 
l Order accordingly. 


AIR 1982 SUPREME COURT 791 
O. CHINNAPPA REDDY, A P. SEN AND 
= BAHARUL ISLAM, JJ. | 
`“ Writ Petn. (Criminal) No. 7207 of 1981 
and Review Petn. No. 284 of 1981 (in 
Criminal Appeal No, 126 of 1975),. D/- 
27-1-1982. 


Champalal Poonjaji Shah, Petitioner v. - 


State of Maharashtra, Hespondent. 
Criminal P. C. (2 of 1974), See. 428 — 
Acquittal of accused by High Court — 
Acquitted accused in preventive detention 
— Conviction of said accused in appeal 
by special leave — Detention, neither as 
one pursuant to conviction, nor as that 


of undertrial — Period of detention could - 


not be set off under S. 428, (Constitution 
of India, Art. 136). 

When in‘ appeal against his conviction 
on various charges, the accused person 
was acquitted by High Court, but he was 
detained under preventive detention 
under orders passed subsequent to his 
acquittal, on conviction of the said ac- 
cused. person in appeal by special leave 
by State there could be no question of 
the detention being considered as deten- 
tion pursuant to conviction; nor could the 
detention bè treated as that of an under- 
trial. It is only in circumstances where the 
prisoner would have unquestionably been 
in detention in connection with a criminal 
case if he had not been preventively 
detained, his preventive detention. might 
be reckoned as ‘detention as an undertrial 
prisoner or detention pursuant to convic- 
tion, for the purposes of S. 428 Criminal 
P, C. Therefore, in this case the periods 
during which the said accused was in 
preventive detention could not be set off 
under S. 428, Cr. P. C. AIR 1977 SC 1096, 
. Dist. (Para 4) 
Cases Referred~: Chronological Paras 
AIR 1977 SC 1096 : 1977 Cri LJ 935 3, 4 


0. CHINNAPPA REDDY, J.:— This 
petition for review and the petition for 
issue of Writ under Art. 32 were argued 
by Shri Jethmalani with, what appeared 
to us to be more than his customary 
vehemence and emotion. Nonetheless, we 
confess, we are: not impressed, s 


BZ/BZ/A376/82/SSG 


Champalal v. State of Maharashtra 


: subject matter of the criminal case. 


S.C. 791 


2. By our judgment dated Aug. 12, 
1981 {reported in AIR 1981 SC 1675), we 
had set aside the judgment of acquittal 
passed by the High Court of Bombay and 
restored that of the learned Additional: 
Chief Presidency Magistrate, 8th Court, 
Esplanade, Bombay, convicting the peti- 
tioner under different heads of charges 
and sentencing him to suffer imprison- 
ment for various terms ranging from two 
years to four years and to the payment 
of fine of Rs. 10,000/~ on each of different 
counts, Shri Jethmalani contended that 


.though he had argued that the period dur- 


ing which the petitioner had been preven- 
ively detained under the Maintenance of 
Internal Security Act and the Conservation 
of Foreign Exchange and: Prevention of 
Smuggling Activities’ Act should be ‘set 
off against the sentence of imprisonment 
imposed upon him, we had not touched 
upon the point. He also drew our atten- 
tion to a reference to ‘set off’ in the 
written submissions given to us after the 
hearing of the case. We may mention 
that what was argued before us was not 
that the petitioner was entitled to a ‘set 
off’ but that the period of his detention 
might be taken into aceount in considering 
the question of the appropriate sentence 
to be imposed on the petitioner, which 
question was considered by us. But, we 
will let that pass, accept Mr. Jethmalani’s 
word for if and proceed to consider the 
question straightway, 


3. kt appears that the petitioner was 
detained first under the provisions of the 


. MISA and later under the provisions of 


the COFEPOSA. The periods of deten- 
tion were September 17, 1974 to April 18, 
1975, July 1, 1975 to November 21, 1975 
and May 20, 1976 to March 22, 1977. We 
are told that the orders of detention, 
which have not been produced before us, 
were based on facts which were the very 
The 
learned Additional Chief Presidency 
Magistrate had convicted the petitioner 
by his judgment dated December 13. 1971 
but that was set aside by the High Court 
by their judgment dated April (Feb.\ 20, 
1974. The. State of Maharashtra filed an 
‘application for - special . leave under 
Article 136 of the Constitution on 
November 30, 1974 and special leave 
Was granted by this Court on 
April 15, 1975. It was noticed by this 
Court ‘at the time of granting special leave 
that the petitioner was then in preven- 
tive detention and it was directéd that in 


7 
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case: he was released, from detention but 
rearrested in connection with the case he 
should - be released on bail on the same 
terms as tbose on which bail had been 
previously granted by the High Court. 
The submission of Shri Jethmalani was 
that the total of the three periods of de- 
tention should be ‘set off’ against .. the 


sentence of imprisonment imposed upon. 


him. He relied upon the decision of this 
Court in Govt. of Andh Pra v. Anne Ven- 
kateswara Rao, AIR 1977 SC 1096. 

4. We are unable to agree with the 
submission of Shri Jethmalani, In the very 
case cited by the learned counsel, the 
Court negatived the contention. that the 
expression ‘period of detention’ in Sec. 428 
Code of Criminal Procedure included the 
detention under the Preventive Detention 
Act or the Maintenance of Internal Secu- 
‘rity Act. It was observed (Para 7): 

“Tt is true that the section speaks of 
the period of detention undergone by an 
accused person, but it expressly says that 
the detention mentioned refers to the de- 
tention during the investigation, enquiry 
or trial of the case in which the accused 
person has been convicted.- The section 
makes it clear that the period of deten- 
tion which it allows to be set off against 
the term of imprisonment imposed on the 
accused on conviction must be during the 
investigation, enquiry ‘or trial in connec- 
tion with the ‘same case’ in which he has 
been convicted. We therefore agree with 
the High Court that the period during 
which ‘the Writ Petitioners were in pre- 
ventive detention cannot be set off under 
S. 428 against the term of imprisonment 
imposed on them”. 

After holding that the period during which 
the petitioners therein were in preventive 
detention could not be ‘set of? under Sec- 
tion 428 Code of Criminal Procedure 
against the term of imprisonment imposed 
on them, the Court went on to_consider 
whether the period during which the peti- 
tioners were in preventive detention could 
for any reason be considered as period 
during which the petitioners were in de- 
tention as under-trial prisoners or pri- 


soners serving out a sentence on convic- ` 


tion. In. the case of prisoner A. V. Rao 
the Court held that the period commenc- 
ing from. the date when he would ‘have 
normally been arrested pursuant to the 
First . Information Report registered 


“against him ‘should be réckoned as period 
‘of detention as an under-trial prisoner: 

- Inthe case of another -prisoner - Krish- . 
naiah ‘it -was~-held that the. ‘period: during 


Veena Kapoor v~- Varinder: Kumar. 


suant to. conviction; 


| A. L-R. 
which he was .in preventive - detention 
subsequent to the conviction. and sen- — 


tence imposed upon him should be treated 
as detention pursuant to convicvion and 
sentence. The case before us is altogether 
different. The petitioner had been acquit- 
ted by the High Court before any of the 
orders of detention were made against 
him. There can be no question of the de- 
tention being considered as detention pur- 
nor can the deten- 
tion be treated as that of an undertrial. 
It is only in circumstances. where the pri- 
scner would have unquestionably been in 
detention in connection with a criminal 
case if he had not been preventively de- 
tained, his preventive detention might be 
reckoned as detention as an  undertrial 
prisoner or detention pursuant to convic- 
ae for ‘the purposes of S. 428 Criminal 


5. Shri Jethmalani next contended that 
the petitioner had not been given an op- 


portunity to argue on.the question of sen- - 


tence. That is hardly fair to us. A subs- 
tantial part of the argument of Shri Jeth- 
malani on that occasion was on the ques- 


tion of sentence and, in the judgment pro- 


nounced by us, we did consider the argu~ 
ment advanced by the learned counsel on 
the question of sentence. It was also con- 
tended before us that the Court was not 
justified in holding that the petitioner 
was responsible for the long delay that 
had been caused in the disposal of the 
case and that the Court was wrong in 
holding that it was for the accused to 
show that he had been prejudiced by the 
delay. We see no merit in these conten- 
tions. The application for review is there- 
fore dismissed. No separate arguments 
were advanced in the Writ Petition which 
is also dismissed. i 
Application ee 
AIR 1982 SUPREME COURT ie 
(From: Punjab and Haryana) © 
EW NV: CHNDRACHUD, Cd, 
A. VARADARAJAN |. AND 
: : V. B. ERADI, JJ. 
S.L.P. (Crl.) No. “1073 ` -oË 1981, 
6-4-1981. s; 
Dr. Mrs. 


D/A- 
Veena Kapoor, 


‘Constitution of India, Art. ` 226 — Ha- 
beas Corpus- petition .— Custody` of -minor 


. — Child`in. custody of. father. — Petition 


LY/LY¥/D674/81/VVG/MVS- ` N 


Petitioner v.. 
Yora Kumar Kapoor, Respondent. - 


ie 


es 


1982 . 


for his custody by mother dismissed by 
High Court on ground that father’s cus- 
tody is not illegal — Dismissal -improper, 
paramount consideration in such cases 
being welfare of minor and not rights of 
parties, Habeas Corpus Petition No, 33 
of 1981, Punjab & Haryana High Court, 
Reversed. E (Para 2) 

ORDER:— The petitioner, Dr. Mrs. 
Veena Kapoor, is the wife of the respon- 
dent. The two, it appears, are not living 
together. After their estrangement, their 
1s year old child, Akhil Ishwar, is in the 
custody of the respondent. The petitioner 
filed a habeas corpus petition (No. 33 of 
1981) in the High Court of Punjab & 
Haryana, asking for the custody of the 


child alleging that the respondent was in. 


illegal custody of the child. The petition 
having been dismissed by a learned single 
Judge of the High Court, the petitioner 
has filed this petition for Special Leave 
to appeal. 

2. It is well settled that in matters 
concerning the custody of minor child- 
ren, the paramount consideration is the 
welfare of the minor and not the legal 
right of this or that particular party. The 
High Court, without adverting to this 
aspect of the matter, has dismissed the 
petition on the narrow ground that the 
custody of child with the respondent can- 
not be said to be illegal. 


3. It is difficult for us in this habeas 
corpus petition to take evidence without 
which the question as to what is in the 
interest of the child cannot satisfactorily 
be determined. We, therefore, direct that 
the learned District. Judge, Chandigarh, 


will make a report to us before 23rd of 


this month on the .quéstion as to whe- 
ther the custody of the child should be 
handed over to the  petitioner-~mother, 


taking into consideration the interest of 


the minor. The learned Judge wilt give 
liberty to the parties to adduce evidence 


on the. question in issue. The learned Dis~ | 


trict Judge may either take up the mat- 
ter himself or assign it to an Additional 
District J udge, if there is any at Chandi- 
garh. 

4. Parties have agreed ia ‘appear be- 
fore the learned District Judge on Thurs- 
day, April 9, 1981 at 11.00 a.m. The learn- 
ed Judge will give necessary directions to 
the parties for the seep EC HONS. disposal 
of the matter. 


- 5. The matter. will be. listed | before us ' 


on ee April, 27, 1981. , 
oe accordingly. 


— 


į . 





- D: Ramaswami v. State of Tamil Nadu 


AIR 1980 SC 563 : 


S.C. 793 


‘AIR 1982 SUPREME COURT. 793 
(From : (1979) 1 Serv LR 258 (Mad)) ` 
O. CHINNAPPA REDDY AND ` 
A. P. SEN, JI. 
Civil Appeal No. 3436 of 1979, D/~ 28-1- 
1982. 


D. Hanis Appellant v. State of 
Tamil Nadu, Respondent. 


Constitution of India, Art. 311 — Funda- 
mental Rules, R. 56 (d) — Compulsory re- 
tirement.— Validity — Officer promoted 


_after dropping of charges framed on basis 


of adverse entry — Compulsory retire- 
ment shortly thereafter, is invalid. (1979) 
1 Serv LR 258 (Mad), Reversed. 


Where the charges framed-on basis of 
adverse entry in the confidential roll -of 
an officer were dropped and he was sub- 
sequently not only promoted to a selez- 
tion post but was appointed to a very res- 
ponsible post on such promotion, his com- 
pulsory retirement shortly after such pro- 
motion was invalid and unsustainable 
when there was nothing ‘even mildly sug- 
gestive of inaptitude or inefficiency there. 
after and there was no entry in the ser- 


‘vice book to his discredit or hinting even 


remotely that he had outlived his utility 
as a Govt. servant. If there was som; 
entry, not wholly favourable to the officer 
after his promotion, one might hark back 
to similar or like entries in the past, read 
them all in conjunction and conclude that 
the time had arrived for the Government 
servant to quit Government service. (1979) 
1. Serv LR 258 ae Reversed, 

(Paras 3, 4) 


Cases Referred : : Chronological Paras 


AIR 1981 SC 70 : (1981) 1 SCR 430 : 1980 

` Lab IC 1184 5 

AIR 1980 SC 269 : (1980) 1 SCR 923: 
1980 Lab IC 219 5 


(1980) 1 SCR 736 : 1980 
Lab IĊ 221 ©% 
AIR 1970 SC 2086 : (1970) 3 SCR 694° 5 


 CHINNAPPA REDDY, J.:— An order 


.of premature retirement following close - 


upon the heels of promotion and appoint- 
ment to a coveted selection. post is bound 


‘to perplex any right thinking man and 


make him wonder whether. the right hand 


. knows ‘what the left hand has done. If in 
- the month of ‘May a Government servant 


‘is: found to ‘possess such high merit and 
ability, which naturally: includes integrity, 


-as to entitle him not merely to be pro- 
+ BZ/BZ/A374/82/SNV. - | 
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moted to a selection post but to be ap- 
pointed to a very responsible and much 
desired post in that cadre, what could 
have happended between May and Septem- 
ber to merit his being weeded out al- 
together from service in September under 
the rule which enables the Government to 
retire a Government servant in the public 
interest after he has attained the age of 
o0 years or after he has completed 
25 years of qualifying service. One would 
expect that some-grave and grim situation 
had developed in the interregnum to war- 
rant the pursuit of such a drastic course. 
- But surprisingly, we found nothing what- 
soever had happened in this case during 
that period. Let us look at the totality of 
the -facts, | E 


2. The appellant appears to have had 
quite a noteworthy career. Starting at the 
lowest rung as a Lower Division Clerk 
in 1953, he was promoted as an Assistant 
Commercial Tax Officer in 1954, next as 
a Deputy Commercial Tax Officer in “1957, 
then as a Joint Commercial Tax Officer in 
1962, thereafter as a Commercial Tax 


Officer in 1966, later as an Assistant Com- . 


missioner of Commercial Taxes in 1972 
and finally as a Deputy Commissioner of 
Commercial Taxes on 7-5-1975. On pro- 
motion as Deputy Commissioner 
of Commercial Taxes he was 
posted as Member of the Sales Tax Ap- 
pellate Tribunal in the same cadre. * On 
Sept, 20, 1975, he was retired under Fun- 
damental Rule 56 (d). His Service Book 
shows that he had an excellent record of 
service. He had earned several encomiums; 
commendations and appreciations. The 
several promotions gained by -him reflect: 
his: good record of service. But there was 
. one dark spot, In 1969 when he was work- 
ing as Commercial Tax.Officer it was 
noted in his Confidential file by the De- 
puty Commissioner of Commercial Taxes 
as follows: — eo 
. “This Commercial Tax Officer is a very 
intelligent and capable officer who kept 
the entire district under ‘his contro] in 
perfect discipline. Unfortunately, his re- 
putation is not-at all good..,There were 
complaints that he used to threaten 
dealers and take money. The entire matter 
is under investigation by the Vigilance and 
Anti-Corruption Department”. .. - 
There was an enquiry by’ the Directorate 
of Vigilance and Anti Corruption. Charges 
were framed against the appellant by the 
Board of Revenue, The explanation of the 
appellant was obtained. The Full Board of 


Revenue then reported ‘that the ‘charges. 


D: Ramaswami v. State of Tamil Nadu 
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should be dropped.: The Government ac- 
cepted the report of the Full Board and 


dropped the charges’ making the follow- _ 


ing order on 29-11-1974 :— 


' “As the preliminary enquiry cisclosed - 


a prima facie case of corruption, a detail- 
ed enquiry was taken up by the Directo- 
rate of Vigilance and Anti-Corruption. 
Out of eleven allegations levelled against 
Thiru D. Ramaswami, seven allegations 
were not substantiated, in the enquiry 
made by the Directorate of Vigilance and 
‘Anti-Corruption. The Government, exam- 
ined the report of the Directorate and 
considered that there- was a prima facie 
case in respect of certain allegations and 
this was sufficient to proceed. against Thiru 
D. Ramaswami. The Board of. Revenue 
(CT) was therefore requested to frame 
charges straightway as for a major 
penalty against Thiru D. Ramaswami on 
the basis of allegations levelled against 
him. The Board . accordingly framed 
charges against him in respect of allega- 


tions substantiated, obtained his explana- . 
its report thereon. The | 


tion and sent 
Full Board considered that all the charges 
framed against Tiru D. Ramaswemi in 


consequence of the detailed enquiry con- ° 


ducted by the Vigilance Department can- 
not be pursued and proved, The Full 
Board has therefore expressed the view 
that.the said charges may be dropped. 
The Government accept the views of the 
Full Board and direct that all the charges 
framed against Thiru D. Ramaswami be 
dropped.” l 


-The effect of the order of Nov. 29, 1974 of 


the Government was to grant absolution 
to the appellant fromi the repercussions of 


the note of the Deputy Commissioner of’. 


Commercial Taxes, made in 1969. I: there 
was any ambiguity about the effect of the 
Government Order, it was cleared by the 
circumstance that within a few months, 
on May 7, 1975, he was promoted as De- 
puty Commissioner of Commercial Taxes. 
and posted as Member, Sales Tax Appel- 
late Tribunal, a prestigious post, It has: to 
be mentioned here that the post of a De- 
puty Commissioner of Commercial Taxes 
is a Selection post. Under R. 36 (b): (i) of 
the Tamil Nadu General Rules for the 
State and Subordinate. Services: 


“Promotions in a service or class to a 
selection category or to a selection grade 
shall be made on. grounds of merit and 
ability, seniority being considered only 
where merit and ability are approximately, 
equal”, a 5 


rN 
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Under R. 2 (b) of the Tamil Nadu Special 
Rules for Commercial Taxes Service: 
“All promotions shall be ‘made on 
grounds of merit and ability, seniority be- 
ing considered only where merit and abi- 
lity are approximately equal’: | 
3. So, what do we have? There was an 


adverse entry in the confidential file of 


ithe appellant in 1969. The basis of the en- 
try was knocked. out by the Order dated 
‘November 29, 1974 of the Government, 
and effect of the entry was blotted out by 
the promotion of the appellant as Deputy 
Commissioner. After his promotion as 
Deputy Commissioner there was no entry 
in the service Book to his discredit. or 
hinting even remotely that he had outliv- 
ed his utility as a Govt. servant. If there 
iwas some entry, not wholly favourable to 


the appellant after his promotion, one. 


jmight hark back to similar or like entries 
jin the past, read them all in conjunction 
jand conclude that the time had arrived for 
‘the Government servant to quit Govern- 
ment service. But, with. nothing of the 
sort, it is indeed odd to retire a Govern- 
ment a few months after promoting him 
te a selection post. In the present case, 
we made a vain search in the service re- 
cord of the appellant to find something 
adverse to the appellant apart from the 
1969 entry. All that we could find was 
some stray mildly deprecating entries such 
as the one in 1964 which said: 


“He-is sincere and hardworking. He 
manages his office very well. He exer- 
cises adequate control over subordinates. 
He maintains a cordial relationship with 
public. . 


Because of his stiff attitude some of the 
assessees complain about him stating that 
he is rude in his behaviour. This perhaps 
is due to his unbending attitude. With a 
little more tact he will be an asset to the 
Department”. i 
One curious feature of the case is that 
while the 1969 entry noted that an en- 
quiry was pending with the Vigilance and 
Anti-Corruption Department in regard to 
the allegations against the appellant, the 


ultimate result of the enquiry which was - 


that the charges should be dropped was 
nowhere noted, in the personal file of the 
appellant. One wonders whether the 
failure to’ note the result of the enquiry 
in the personal file led to the impugned 
order! 


4, In the face of the promotion of the 


appellant just a few months earlier and 


nothing even mildly suggestive of inepti- 


Ashok Kumar v. Union of India : 
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tude or inefficiency thereafter, it is im- 
possible to sustain the order of the Gov- 
ernment retiring the appellant. from ser- 
vice. The learned Counsel for the State of 
Tamil Nadu argued that the Government 
was entitled to take into consideration the 
entire history of the appellant including 
that part of it which was prior to his pro- 
motion. We do not say that the previous 
history of a’ Government should be com- 
pletely ignored, once he is promoted. 
Sometimes, past, events may help to as- 
sess present-conduct. But when there is 
nothing in the present conduct casting any 
doubt on the wisdom of the promotion, 
we see no justification for needless digg- 
ing into the past. ` 


5. The learned Counsel for the appel- 
lant relied on the decisions in Swami Saran 
Saksena v. State of U. P., (1980) 1 SCR 
923 : (AIR 1980 SC 269), Baldev Raj 
Chadha v. Union of India, (1981) 1 SCR 
430 : (AIR 1981 SC 70), State of Punjab 
v. Dewan Chuni Lal (1970) 3 SCR 694: 
(AIR 1970 SC 2086). While the learned’ 
counsel for respondent relied on the deci- 
sion in Union of India ete. v. M. E. Reddy, 


(1980) 1 SCR 736 : (AIR 1980 SC 563). All 


the decisions have been considered by us 
in reaching our conclusion. The appeal -is 
allowed. G. Ms.. No. 1112 dated Septem- 
ber 19; 1975, Commercial Taxes Religious 
Endowments Department, Government of 
Tamil Nadu is quashed. The appellant 
will be reinstated in service and paid the 
arrears of salary due to him under the 
rules. He is entitled to his‘ costs. 

Appeal allowed. 


AIR 1982 SUPREME COURT 795 


A. D. KOSHAL, V. BALAKRISHNA ` 
ERADI AND R. B. MISRA, JJ. 


Writ Petn. No. 1337 of 1979, D/- 13-1- 
1982. 


Ex, Capt. Ashok Kumar Sawhney, Peti- 
tioner v. Union of India and others, Re- 
spondents. i 


Released Emergency Commissioned Ofi- 
cers and Short Service Commissioned Offi- 
cers (Reservation of Vacancies) Rules 
(1971), Rr, 4 (1), 6 (3), 8 — Expression 
“candidates appointed against unreserved 
vacancies”, occurring in R. 6 (3) — Does 
not include Scheduled Castes and Sche- 
duled Tribes candidates appointed through 
competitive examination — They cannot 
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supersede im amo 
under R. 4 (1) — R. 


officer. appointed 
6 (3) is’ not retro- 


spective, (Constitution of India, Arts, 309, 


311). 


. Rule 6 (3) envisages that the officers 
appointed to Centra] Civil. Services and 
Posts, Class I against vacancies reserved 
under sub-r, (1) of R. 4 shall rank below 
candidates who were. appointed against 
unreserved vacancies in the services con- 
cerned through a competitive examina- 
- tion, ete. Where the candidates are ap- 
pointed through a competitive examina- 
tion or test as envisaged by sub-r, (3) of 
R. 6. against vacancies reserved for Sche- 
duled Castes and Scheduled Tribes it 
cannot be said with any plausibility that 
they are appointed against unreserved 
vacancies, Therefore in seniority, they 
must rank below the officers appointed 
against vacancies reserved under R. 4 (1). 
The word “unreserved” in R. 6.(3) does 
not embrace the vacancies reserved for 
candidates belonging to the Scheduled 
Castes and \Scheduled Tribes: who ‘had 
joined the cadre through open competi- 
tion, ete. (Para 2) 


` $Sub-rule (3) of R.6 is intended to ‘be 
prospective only which means that every 
seniority list prepared after the ‘date of 
the promulgation of the sub-rule would 
be governed by it. Similarly, every pro- 
motion made and every question relating 
to seniority cropping up after the date of 
the promulgation of the sub-rule (which 
is 28th Aug: 1971) shall be determined 
according to that sub-rule. No question of 
~ retrospectivity of the sub-rule is thus in- 
, volved. Of course, the inter se seniority 
of officers of the cadre prevailing up to 
28th Aug., 1971 had to be determined 
under the rules as they existed before 
that date and any promotions made ear- 
lier to that date would continue’ to be 
good if made in accordance with those 
rules. However, the position changed with 
the promulgation of the Rules and any 
„promotion made thereaiter has to conform 
to them. (Paras 3, 4, 5) 


Rule @ is not restricted to recruitment 
ef persons to Central Civil Services and 
Posts, Class. I only but is comprehensive 
enough to embrace the contents of all the 
rules preceding R. 8 including fixation of 
seniority of candidates recruited to the 
services. (Para 6) 

ORDER :— The short „question which 


falls for determination in this petition 
under Art, 32.of the Constitution of India 


. praying: for the: issuance of- appropriate .. 


. Ashok Kumar N. Union, of. India . pi P 


writs KaR ‘he letter dated. 46th. of 
March, 1979, by which the representation 
made by the petitioner against the senior- 
ity assigned to him in the cadre of In- 


A.L R. 


come-tax Officers, Class I was rejected and ~ 


he was informed that the senicrity list 
forming an appendix to Annexure ‘Il’ had 
been correctly framed in accordance with | 
the rules then in force. 


A 


2. The answer to the question posed 
by the petition has to be answered with 
reference to Rules 4, 6 and 8 of the Re-' 
ieased Emergency Commissioned Officers 
& Short Service Commissioned Officers 
(Reservation: of Vacancies) Rules, 1971 
(hereinafter called the Rules). The rel- 
evant part of Rule 4 (1) reads thus : 


-4 (1) Twenty per cènt of the vacancies 
in the Indian Foreign Service, and 25 per 
cent of the vacancies in all the Central 
Civil Services and Posts, Class I, ta which 
these rules apply ........; shall be reserv- 
ed for being filled by the Emergency 
Commissioned Officers and the Short Ser- 
vice Commissioned Officers of the Armed 
Forces of the Union who were commis- 
stoned after the Ist November, 1962 but 
before the 10th January, 1968, and who-—- 


G) geeeeen anwbeege oe he LE E E] ocean 8: (EE EE] ene 

(ii) in the case of Short Service Com- 
missioned Officers are released on the ex- 
piry of the tenure of their services; or 

(iii) 


‘Rule 6 in so far as iti is e relevant fe, our 


$e Feseeh eCeeses ae eee seeree LEE F] 


purpose DAR 


6 (1). Sethe 2s4pso aee*t * eesas + tesso Ree 


(2) Seniority inter se of candidates who 
are appointed against. the vacancies reser- 
ved under sub-rule (1) of Rule 4 and al- 
lotted to a particular year shall be deter- 
mined according to the merit list pre- 
pared by the Commission on the basis of 
the results of their performance at ‘the 
examination or. test or interview. -’ 


(3) All eandidates who have been ap- 
pointed against the vacancies -reserved 
under sub-rule (1)-of Rule 4 shall rank 
below the candidates who were appoint- 
ed. against unreserved vacancies in the 
services of posts through the competitive 
examination or test or interview conduct- 
ed by. the Commission corresponding to 
the year’ to which the former. condidates 
are allotted, 


-It is not disputed that the petitioner is 


an officer who is entitled to the benefit 


K, 


A 


of. reservation under the above:absiracted .. - 


‘portion of Rule 4 (1) and. te have his 


seniority: in accordance. .with sub-rule.(3) - 
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of R. 6. As we read the sub-rule last 
mentioned we do not find it to be ambi- 
guous in any manner whatsoever, It lays 
down in clear terms that the officers ap- 
pointed against vacancies reserved under 


sub-r.. (1) of R. 4.shall rank’ below can-' 


didates who were appointed against un- 
reserved vacancies in the services con- 


cerned through a competitive examina- 
tion, etc. Respondents Nos. 2-to 14 who 
have been placed in the impugned senior- 
ity list above the petitioner were ap- 
pointed to ‘the cadre of Income-tax 
Officers, Class I, through a competitive 
examination or test as envisaged by sub- 
r. (3) of R. 6. Now.if they were appointed 
against unreserved vacancies, they are 
entitled to rank above the petitioner but 
not otherwise. It is conceded before us 
that respondents Nos. 2 to 14 have been 
appointed against vacancies reserved for 
Scheduled Castes and Scheduled Tribes. 


Clearly, therefore, they must rank below: 


the petitioner inasmuch ‘as it cannot be 
said with any plausibility that they were 
appointed against unreserved vacancies. 
3. Mr. Abdul Khader appearing for 
the Union of India has contested the in~ 
terpretation just above placed by us on 
sub-rule (3) of Rule 6, According to him 
that interpretation. makes the sub-rule 
retrospective in operation, which it is not. 
e agree that the sub-rule is intended 
to. be prospective only and that the above 
interpretation would be operative only 





after the date on which the sub-rule was . 


promulgated and. not before that. But 
then that means that ‘every seniority list 
prepared after the date of the promulga- 
tion of the sub-rule would be governed 
by it. Similarly, every promotion made 
and every question relating to seniority 

















to that sub-rule. No question of retro- 
Spectivity of the sub-rule is thus involved. 
Of course, the inter se seniority of `of- 
ficers of the cadre prevailing up to 28th 
Aug.. 1971 had to be determined under 
the rules as they existed before that date 


date would continue to be good if made 
in accordance with those rules. However, 
the position changed with the promulga- 


thereafter has to conform to them.. 
‘4. Faced with .the above. situation 


Mr.- Abdul Khader argued thåt the word > 


Junreserved’ . in sub-rule (3) of | Rule: & 


Ashok ‘Kumar vy. Union of India, = ` 


Aug,, 1971) shall be determined according 


and any promotions made earlier to that 


tion of the Rules and any promotion made ` 


would ‘embrace the vacancies reserved 
for candidates belonging to the Scheduled 
Castés and Scheduled Tribes who had 
joined the cadre through open competi- 
ticn, etc., because the sub-rule meant to 
take within its ambit all such persons 
who had been recruited in that manner. 
The logic of the argument is not: clear to 
us because it makes the whole sub-rule 
meaningless. If the argument were to be 
accepted, the use of the word ‘unreserved’ 
would be wholly uncalled for and we just 
cannot hold that the word is redundant, 
forms part as it does of subordinate legis- 
Jation. The word ‘unreserved’ can ob- 
viously not be equated with its antonym, 
that is, ‘reserved’, and has to be ‘applied 
only to vacancies which do not fall with- 
in the reserved categories. 


5. Mr. Abdul Khader took another 
point and that was to the effect that the 


- rules of the service in question had been 


amended earlier to 1971 so as to place 
candidates covered by R. 4 (1) below 
those who had been appointed to reserved 
vacancies through a competitive examina- 
tion. That may well have been so but 
then that makes no difference to the inter- 
pretation which is given above to sub- 
rule (3) of R. 6. R. 8 of the Rules declares 
in no uncertain terms that all rules re- 
gulating the recruitment of persons to 
Central Civil Services and Posts, Class I, 
to which the Rules apply, shall be deem- 


ed to-have been amended to the extent 


provided for in the Rules. If the rules re- 
gulating the seniority of the petitioner 
and respondents Nos. 2 to 14 were so 
amended earlier to 1971 as to assign to 
the petitioner seniority below respondents 
Nos, 2 to 14, the situation would be 
wholly irrelevant to the present dispute 
because after the amendment brought 
about Rule 8 of the Rules, the members 


‘of the service to which the contested par- 


ties belong, have to be governed by the 
amendment of which sub-rule (3) of R. 6 
forms a. part. This is the inescapable con- 
sequence Powis: from R. 8 of the Rules. 


. 6. We may take note here of the only 
other argument raised .by Mr. ‘Abdul 
Khader and that is that R` 8 . regulates 
only the. recruitment of persons to Cen- 
tral Civil Services and Posts, Class I, and 
not to their conditions of service. We do 
not find any substance in this argument 
either. The word ‘recruitment’ is compre- 
liensive enough to embrace the content of 
“all” the Yules’ ‘preceding R. 8 including ths 
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fitment of candidates recruited to the ser- 
vice vis-a-vis each other. ; 


“9. In the result, we accept the ee 
tion, quash the seniority list abovemen- 
tioned as well as the letter by which the 
representation thereagainst made by the 
petitioner was rejected and direct respon- 
dent No. 1 to re-frame the seniority list 
assigning .the petitioner seniarity in ac- 
cordance with law ‘as explained above. 
There will be no order as to costs. 


Petition allowed. 


AIR 1982 SUPREME COURT 798 
(From: (1972) 74 Pun LB 30). 
Y. V. CHANDRACHUD, C. J. AND © 
A, D. KOSHAL, J. 
Civil Appeal No. 1099 (N) of 1972, D/- 
5-2-1982. 
M/s. Sat Pal Gupta and another, Appel- 
lants v. State of Haryana and others, Res- 
pondents, 


Essential Commodities Act (10 of 1955), 
Ss. 2 (a) (v) and’ 3 — Rice bran is foodstuff 
within meaning of S. 2 (a) (v) and is thus 
essential commodity — Power conferred 
by S. 3 can be used to regulate its pro“ 


duction, sale or supply. (Words and Phrases « 


— Foodstuff — Meaning of.) 


Rice bran which is commonly used as 
poultry feed and not uncommonly as cattle 
feed being foodstuff within meaning of 
S. 2 (a) (v), and, thus an essential commo- 
dity, power conferred on State Govern- 
ment under S. 3 to regulate production and 
supply of foodstuff can be exercised in res- 
pect of rice bran also. Civil Appeal No. 817 
of 1980, D/= 7-5-1980 (SC), Rel. on. ATR 
1952 SC 335 and AIR 1951 Nag 226, Dis- 
tinguished. (Para 7) 


When ‘cattle ' fodder’ is expressly 
brought within the compass of essential 
commodities by S. 2 (a) (i), it would be 
iMogical in that context, to exclude’ rice 
' bran from the purview of essential 
commodities on the ground -that it is 
. eaten by the poultry and not by human 
- beings. (Para 5) 
The dictionary meanings of the word 
- food’ are not restricted to what is eaten 
by human beings for nourishment and 
sustenance. According to them, what one 
- takes into the system to maintain life and 
growth or what is taken into the body of 
an organism in order to sustain growth is 
food. (Para 6) 


pe aa 
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M/s. Sat Pal Gupta v. State of Haryana ` 


A.I. R. 


Cases ‘Referred: Chronological. Paras 


(1980) Civil Appeal No. 817-of 1980, D/- 
7-5-1980, (SC) M/s. Sachdeva & Sons v. 


State of Punjab 9 
AIR 1952 SC 335 : 1952 SCR 877 : 1952 Cri 
LJ 1406 . t 10 
AIR 1951 Nag 226 - 10 


M/s. B, P. Maheshwari and Suresh Sethi 

Advocates, for Appellants; Mr. K. G, 
Bhagat and Mr. M. N. Shroff Advocates, 
for Respondents. i 


CHANDRACHUD, C. J.:— The appel- 
lants, in this appeal by special leave, are 
dealers in rice, paddy and rice bran, They 
also -have an associate rice milling and 
husking plant which is run under the - 


name and style of Jagdamba Rice Mills, . 
- Traori. . 


2... Section 3 of the Essential Commodi- 
ties Act, 10 of 1955, empowers the -Central 
Government, under the circumstances 
stated in that section, to issue notified 
orders providing for the regulation of pro- 
duction, supply and distribution of any. 
essential commodity. Under S. 5, the Cen- 
tral Government can delegate its powers 
to a State Government or an officer or au- 
thority subordinate to it, In exercise of 
that power, the Central Government issu- 
ed a notification on July, 24, 1967 delegat- 
ing to the State Governments the power 
conferred upon it by S. 3 of the Act. In 
exercise of such delegated power, respon- 
dent 1, the State of Haryana, promulgated 
the Haryana Rice Bran (Distribution and 
Price) Control Order, 1967. Clause 3 of 
the said Order provides that no dealer 
or owner of a rice mill shall sell or offer 
to sell or supply rice bran save against a 
permit granted by the Director, Food and 
Supplies, or the District Magistrate or any 
other officer authorised by the Director 
in that behalf. The appellants filed a writ 
petition under Art, 226 of the Constitu- 
tion in the High Court of Punjab. and 
Haryana. challenging Cl. 3 of the afore- 
said Control Order, on the ground that — 
rice bran is not an essential commodity 
and, therefore, the power conferred by 
S. 3 of the Act cannot be exercised for 
the purpose of regulating its sale or sup- 
ply. This contention has been negatived 
by the High Court. 


8. It is true that the power conferred 
by S. 3 (1) of the Essential Commodities 
Act, 1955, can be exercised by the Central 
Government or its delegate, only if it is 
of the opinion that it is necessary or ex- 
pedient to provide for mg regulation of 
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any ‘essential comniodity’. The only sub- 
clauses of S. 2 (a) which are relevant for 
the purpose of deciding whether rice bran 
is an essential commodity, are sub-cls, (i) 
and (v}. Sub-cl. (i) of S. 2 (a) défines an 
‘essential commodity’ to mean “cattle 
fodder, including oilcakes and other con- 
centrates”, By sub-cl..(v). an ‘essential 
commodity’ means “foodstuffs including 
edible oilseeds and oils”. If rice bran is 


either: cattle fodder or foodstuff, it would, 


be an essential commodity and the Cen- 
tral Government or its delegate, the State 
Government, would have the power to 
regulate its production, supply and dis- 
tribution, and trade and commerce there- 

4, Coming first to the question argued 
by Shri Maheshwari as to whether rice 
bran is a ‘foodstuff’ it is well known that 
rice bran is commonly used as poultry 
feed and not uncommonly as cattle feed. 
This is undisputed. Rice bran is a by-pro- 


duct of the husking and milling process’ 


of paddy and consists of the layer which 
lies between the husk and the kernel. The 


affidavit of Shri T. K, Banerji. Director, - 


Feod and Supplies, Haryana which was 
filed in -the High Court shows that rice 
bran is used in place of wheat bran or 
wheat middlings in livestock feeding. To 
the same effect is the affidavit filed in this 
Court by Shri H. D, . Bansal, Director, 
Food & Supplies, Haryana. If this is the 
true position, we are unable to appreciate 
that rice bran cannot be considered to be 
a foodstuff. Any stuff which is commonly 
used as food by the generality | of living 
beings is foodstuff: it is not legitimate to 
restrict the meaning of that word to 
things which are used as food by human 
beings, The animal kingdom is not. any 
the less important in the cosmic scheme 
than the human empire and it is a dis- 
tortion to say that it is a matter of little 
or no concern to the State whether the 
cattle and the poultry get their due ration 
of the means of their subsistence. Cattle 
feed and poultry feed are food to the 
cattle and the poultry, a therefore they 
are foodstuffs. 


5. The word ‘foodstuffs’ which occurs 
in cl, (v) of S. 2 (a) is not defined in the 
Act and therefore it must receive its ordi- 
nary and natural meaning. that is to say, 
a meaning which takes account of and ac- 
cords with. the day-to-day.. affairs of life. 
Cattle and poulty, are living components 


of the natural. environment and there is` © 


no reason. to exclude that which they eat 
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or feed upon, from the meaning of the 
word ‘foodstuffs’. If, what the human be- 
ings eat is food; so is what the other liv- 
ing beings eat. ‘Cattle fodder’ is expressly), 
brought within. the compass of essential 
commodities by cl, (i) of S. 2 (aj. It would 


_be illogical if, in that context, rice bran 


is excluded from the purview of essential 
commodities on the ground that it is eaten 
by the poultry and:not by Homo Sapiens. 


6. By ‘foodstuffs’ is meant food of any 
kind, The Shorter Oxford English Dic- 
tionary (Third Edition) says that ‘food’ is 
“what one takes into the system to main- 
tain life and growth”, According to 
Webster’s Third New International Dic- 
tionary, ‘food’ means “material consisting 
of carbohydrates, fats, proteins and sup- 
plementary substances, that is taken or 
absorbed into the body of an organism in 
order to sustain growth, repair, and al 
vital processes and to furnish energy for 
all activity of the organism; something 
that nourishes or develops or sustains”. 
These dictionary meanings of the word 
“food” are not restricted to what is eaten 
by human beings for nourishment and 
sustenance, According to them, what one 
takes into the system to maintain life and 
growth or what is taken into the body 
of an organism in order to sustain growth 
is food. 


T. We are therefore of the opinion 
that rice bran being a foodstuff within! 
the meaning of S. 2 (a) (v) of the Act, it 
is an essential commodity and, therefore, 
the. power conferred by S. 3 can be used 
to regulate its production. sale or supply. 


8. The affidavits filed on behalf of the 
State of Haryana have attempted to make 
out a‘ease that rice bran is also used for 
human consumption.. A research bulletin 
brought out.by- the. Department of Che- 
mical Engineering and Technology, Pun- 
jab University, Chandigarh, is cited there- 
in as showing that the oil extracted from 
rice’ bran can be used in a variety of ways 
in the edible field as, for example, for 
fat, frying. cooking and in the preparation 
of salads and sauces, and that in Japan, 
it has been’ used for edible purposes for 
many years, This claim may or may not 
_be true -but we would like to have better 
' evidence to uphold it. It may be pos- 
sible, in course of time, to process rice 
bran by the ‘use of advanced food tech- 
nology in order to make it a common arti- 
cle of food -for human- consumption. 


§. Our attention is drawn -' by Shri 
Bhagat, who appears on behalf of the 


~ 


_ Haryana 


800. S. €. 


this Court in ` M/s. Sachdeva & Sons v. 


State of Punjab (Civil Appeal No. 817 of 


-- 1980 decided on May 7, 1980) in which 


it was: held that rice bran is “eattle 
fodder” within the meaning of S. 2 (a) (i) 
of the Act. We need not go into that ques- 
tion since we are of the view that rice 
bran, being a- foodstuff, is an essential 


_ commodity,. 


10: The decisions in State of Bombay 
v. Virkumar Gulabchand Shah 1952 SCR 
877 : (AIR 1952 SC 335) and Shriniwas 
Pannalal Chockhani v. The Crown AIR 
1951 Nag 226 which were cited by Shri 


- Maheshwari and Shri Bhagat respective- 


ly do not bear upon the question in issue 
before us and need not, therefore, he 
discussed, 
11. For these reasons we dismiss the 
appeal, but without costs. 
Appeal dismissed. 


AIR 1982 SUPREME COURT 800 

7 (From: Madhya Pradesh)* — 
A. D. KOSHAL, A. P. SEN AND - 
V. BALAKRISHNA ERADI, JJ. 


Criminal Appeal No. 278 of 1975, D/- 


29-1-1982. 


State of Madhya Pradesh, Appellant V. 


.Dewadas and others, Respondents. 


(A) M. P. High Court Rules, Chap. I, 
Part I, R. 1 (q) (As stood before amend- 
ment) — Appeal against acquittal under 
S. 378 (3), Cr. P. C. — Leave to file — Ap- 
plication is to be. laid before Bench of 
two Judges and not before Single Judge. 
Misc. Criminal Case No. 786 of 1974, 
D/- 16-10-1974 (Madh Pra), Reversed. 


1974 MPLJ (Notes) 102, Overruled. ` (Cri- 
_ minal P. C. (1974), Ss. 378, 384). 
- An application for ‘leave’ to appeal 


N 


under sub-sec. (3) of S. 378 without which 
no appeal under sub-sec. (1) or sub-sec- 


‘tion (2) thereof can be entertained, being 


an integral part of the appeal, must be 


‘laid before a Bench of two Judges of the 


High Court, under Rule 1 (q) (ii), Chap. I, 


` Part I, of the Madhya Pradesh High Court 


Rules, (as stood before amendment) . and 


' cannot be heard and -disposed of by -a 


Single Judge of the High Court under 


` State of M: P: v: Bewadas — 
Government. . to- a` decision of- 


Aha 


- Rule 1 (q) of the Rules as it ‘stood -prior - 


i to. amendment. - 


BZ/BZ/A373/82/DVT - 


: (Para 12) 


*Mise. Criminal. Casé No. 788. of 1974, Ble 
"16-10-1974 (Madh Pra), >- 


ÀT. R: ~ 
A practice was. prevalent in ‘the’ Ma-: 


dhya Pradesh High Court, requiring the 
State Government or the Central Gov- ` 


ernment, desirous of preferring an ap- . 


peal under sub-sec. (1) or sub-sec. (2) of 
S. 378 of the Code, to make an applica~ 
tion for leave under sub-sec. (3) thereof, 
and it was registered.as a Miscellaneous 
Criminal Case and treated as a petition 
and as such placed before a Single Judge 
for hearing as per R. 1 (q), Chap. I, Part 
I, of the Madhya Pradesh High Court 
Rules, It was only when he Single 
Judge granted leave to appeal under sub- 
seç. (3), that the petition for leave was 
registered as a Criminal Appeal and plac- 
ed before a Division Bench for admission 
under sub-sec. (1) of S. 384. 


Held that the Single Judge had ne. 
competence to entertain, hear or dispose 
of the question of grant of leave under 
sub-sec, (3) of S. 378. Misc. Criminal Case 
No. 786 of 1974, D/- 16-10-1974 (Madh 
Pra), ‘Reversed. 1974 MPLJ (Notes) 102, 
Overruled. á (Paras 8, 11, 12) 

‘Under the scheme of the Code, the 
State Government or the Central Gov- 


ernment may prefer an appeal under sub- 
sec. (1) or sub-sec. (2) of S. 378 of the 


Cede, but such appeal shall not be enter- 


tained unless the High Court grants ‘leave’ 
under sub-s. (3) thereof. The Code, by 
enacting sub-s, (3) of S. 378 brought about 
a change in that there is no longer an 
unrestricted right of appeal against the 
orders of acquittal passed in such cases. 
The making of an application for 
grant of leave to appeal by the State. 
Government or the Central Government 
under sub-s. (3) of S. 378 is, however, not 
a condition precedent. to ‘the entertain- 
ment of such an appeal. The prayer for 
grant of leave under sub-s. (3) may, as it 
should, . be contained in the petition : of 
appeal filed under S. 382 of the Code. 
There is a difference in the procedure ‘re- 
gulating entertainment of State appeals 
against acquittals under sub-s. (1) or sub- 
s. (2) of S. 378 and appeals against 'ac~ 
quittals. filed by a complainant . under 
sub-s. (5) of S.. 378. The difference in 


`. language used in sub-s. (3) and sub-s. (4) 
‘of S. 378. manifests the legislative intent- 


to preserve a distinction between the two. 
classes of appeals by prescribing two ‘dif- 
ferent procedures in the matter of en~ 
tertainment of appeals against ecquittals, | 
It, therefore, follows that the State Gov- 


ernment or the: Central Government may,. 


while preferring an appeal against ac- 


. . quittal under sub-s., (1) .or sub-s., (2). of 
5, 


-378,- incorporaté . a prayer |: in the 
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memorandum of appeal’ for grant of 
‘leave under sub-s. (3) thereof, or make a 
separate application for grant of leave 
under sub-s. (3) of S. 378, but the making 
of such an application is not a condition 
precedent for a State appeal. 
(Paras, 10, 11) 
(B) M. P. High Court Rules, Chap. I, 
Part I, R. 1 (q) (as amended) — Appeal 
against acquittal — Leave to file — Pow- 
ers of Division Bench and single Judge 
respectively — Scope, (Criminal P. C. 
(1974), S. 378). 


Rule 1 (q) as amended has made a dis- 
tinction betweeri appeals from orders of 
acquittals under sub-sec. (1) of S. 378 in 
respect of: (1) offences punishable with 
sentence of death or imprisonment for life 
and triable by Court of Session, and (2) 
other offences. All appeals falling under 
category (1), together with ‘applications 
for leave under sub-sec. (3) of S. 378, 
have to be heard by a Bench of two 
Judges, and other appeals falling under 
category (2), together with applications 
for leave under sub-sec. (3) of S. 378, are 
to be heard by a single Judge. (Para 13) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1328: (1977) 3 SCR 139: 

1977 Cri LJ 997 11 
1974 MPLJ (Notes) 102 2, 7, 8, 11 


Mr. Gopal Subramaniam, Advocate, for 
Appellant; Mr. P. D. Sharma, Advocate, 
for Respondents, 


SEN, J.:— The short question involved 
in this appeal by special leave from the 
judgment and order of the Madhya Pra- 
desh High Court is, whether an applica- 
tion for ‘leave’ to appeal under sub-sec- 
“ition (3) of S. 378 of the .Code of Criminal 
Procedure, 1973 (hereinafter referred to 
as ‘the Code’), without which no appeal 
under: sub-sec. (1) or sub-sec. (2) thereof 
can be entertained, being an integral part 
of the appeal, must be laid before a 
Bench of two Judges of the High Court, 
under R. T (a) (ii), Chap. I, Part I, of the 
Madhya Pradesh High Court Rules, or 
can be heard and disposed of by a Single 
Judge of the High Court under R, 1 (q) 
of the Rules, | 


_ 2, The material facts giving rise to the 
_appeal are these. The State Government 
of Madhya Pradesh having decided to 
prefer an appeal under sub-sec. (1) of 
S. 378 of the Code, filed an application 
for ‘leave’ to appeal under, sub-sec: (3) 
thereof, setting out therein the . grounds 
of appeal. According to the practice pre- 
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valent in the Madhya Pradesh High 
Court, the application was listed before a 
Single Judge, as per Rule 1.(q), Chap. I, 
Part I of the Madhya Pradesh High Court 
Rules. The learned Single Judge refused 
to grant leave to appeal under ` sub-sec- 
tion (3) of S. 378 on the ground that the 
judgment of acquittal was based on ap- 
preciation of evidence and was not per- 
verse or unreasonable. The State Gov- 
ernment applied for grant of a certificate 
under Art. 134 (1) (c) of the Constitution. 
The application for grant of a certificate 
was placed before and heard by a Division 
Bench. The contention on behalf of the 
State Government was that an application 
for grant of leave under sub-sec. (3) of 
S. 378 of the Code must be treated as a 
part of the appeal preferred by the State 
Government under sub-sec. (1) thereof, 
and therefore, should have been placed 
before a Bench of two Judges and conse- 
quently the order of the learned Single 
Judge rejecting the application for grant 
of leave under sub-sec. (3) of S. 378 of 
the Code was a nullity. The Division 
Bench, following the decision of another 
Division Bench in the State of Madhya 
Pradesh v. Narendrasingh, 1974 MPLJ 
(Notes) 102, rejected the contention of 
the State that the learned Single Judge 
had no jurisdiction to entertain or decide 
the application for leave to appeal under 
sub-sec. (3) of S. 378 of the Code. It, 
however, noticed the incongruity of the 
requirement that an appeal under sub- ' 
sec. (1) or sub-sec. (2) of S. 378 should 
be placed before a Bench of two Judges 
under R. 1 (q) (ii) of the Madhya Pra- 
desh High Court Rules and the hearing 
and disposal of an application for leave 
under sub-sec. (3) thereof should be by 
a Single Judge, and observed:— 


“The matter is being examined by the 
rule making committee. It is rather ano- 
malous that under Rule 1 (q) item (ii) of 
Chapter I of the Madhya Pradesh High 
Court Rules, an appeal against acquittal 
filed by the State Government has to be 
heard by a Division Bench, still the ap- 
plication for leave under Section 378 (3) 
of the Code should be laid before a 
Single Judge.” 

As the case involved an important ques- 
tion relating to procedure and practice, 
and as the correctness of the decision of 
the High Court in Narendrasingh’s case 
was`open to question, special leave was 
granted by this Court. g 7 

© 3. It appears that a practice was pre- 
valent in the Madhya Pradesh High Court, 
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requiring the State Government or the 
Central Government, desirous of prefer- 
ring an appeal under sub-sec. (1) or suh- 
sec, (2) of S. 378 of the Code, to make an 
application for leave under sub-sec. (3) 
thereof, and it was registered as a Mis- 
cellaneous Criminal Case and treated as 
a petition and as such placed.. before a 
single Judge for. hearing as per R. 1 (a), 
Chap. I, Part I, of the Madhya Pradesh 
High Court Rules. It was only when the 
single Judge granted leave to appeal 
under sub-sec, (3), that the petition for 
leave was registered as a Criminal Ap- 
peal and placed before a Division Bench 
for admission under sub-sec, (1) of S. 384 
of the Code, i 


4. The contention that there was in- 
herent lack of jurisdiction on the part of 
a Single’ Judge to hear and decide an ap- 
plication for leave under sub-sec. (3) of 
S. 378 of the Code and, therefore, the 
proceedings were null and void is based 
on the provisions contained in R. 1 (q) (ii), 
Chap. I, Part I, of the Madhya Pradesh 
High Court Rules, which read as follows: 
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“1. The following matters shall ordina- ~ 


rily be heard and disposed of by a Judge 

sitting alone:—~ i 

XX XX XX 

- (q) An appeal, petition or reference 

under the Code of Criminal Procedure, 

other than— 

XX , xX XX 
(ii) an appeal by the Provincial Gov- 

ernment under Section 417 of the Code 

from an order of acquittal.” 


The heading of Chap. I in which the rule 
finds place is "Jurisdiction of a Single 
Judge and of Benches of the Court”. It 
is urged that any breach of the rule 
would render the judgment a nullity. 
Rule 4 of the said Rules provides that 
‘Save as provided by law or by rules or 
by special orders of the Chief Justice, all 
matters shall be heard and disposed of by 
_a Bench of two Judges’, By reason of 
S. 8 (2) of the General Clauses Act, 1897, 


reference to an appeal against acquittal - 


under S. 417 (1) of the Code of Criminal 
Procedure, 1898 (hereinafter referred to 
as ‘the old Code’) by the Provincial Gov- 
ernment has to be read as an appeal 
against acquittal by the State Govern- 
ment under sub-sec. (1) of S. 378. 


5. It is contended on behalf of the 
State Government that the making of an 
application for leave under sub-sec. (3) 
of 5. 378 of the Code is tantamount tq 
filing an appeal under sub-sec. (1) there- 


of, and the High Court can grant leave 


A.I R. 


and entertain the appeal at one and the 
same time, inasmuch as such an applica- 
tion by the State Government under sub- 
sec. (3) is transmuted into an appeal 
against acquittal under sub-sec. .(1)_ of 
S. 378, when leave is granted undar sub- 
sec. (3), and, therefore, the application for 
leave. under sub-sec. (3) had to be heard 
by a Bench of two Judges. It is urged 
that a comparison of the language em- l 
ployed in sub-secs. (3) and (4) of S. 378 

would make it clear that the Parliament 
never intended, in the case of an acquit~ 
tal, that the State Government should 
first make an application for leave under 
sub-sec, (3) of S. 378, and then, if leave 
is granted, present an appeal under sub- 
sec. (1) of S. 378. It is further urged that 
the jurisdiction of a Single Judge is 
limited by the words ‘other then’ in 
R. 1 (q) of the Madhya Pradesh High 
Court Rules, and an appeal preferred’ by 
the State Government under sub-see, (1) 
of S. 378 of the Code could be heard and 
decided only by a Bench of two Judges 
as required by R. 1 (q) (ii) of the Rules. 


6. The submission advanced on behalf 
of the respondent, on the other hend, is 
that the introduction of the new provi- 
Sion in sub-sec. (3) of S. 378 and the use 
of the words ‘leave of the High Court’ 
and the word ‘entertained’ clearly indi- 
cates the legislative intent to prescribe 
for two different stages: (1) the making 
of an application for leave under sub- 
sec. (3) of S. 378, and (2) then, if leave 
is granted, presenting the petition of 
appeal under S. 382 of the Code. It is 
urged that the State Government must 
obtain ‘leave’ of the High Court under 
sub-sec, (3) of S. 378, before an appeal © 
against acquittal is preferred under sub- 
sec. (1) thereof, as in the case of a pri~ 
vate complainant under sub-sec. (4) of 
5. 378, and the difference in language in 
sub-sec. (3) and sub-sec. (4) is of little 
consequence. l 


7. In Narendrasingh’s case -(1974 
MPLJ (Notes) 102) the State 
Government being desirous of prefer- 
ring an appeal against acquittal under 
sub-sec. (1) of S. 378, made an applica- 
tion for grant of leave under sub-sec. (3) 
and the proposed memorandum of ap- 
peal was annexed thereto. An application 
was filed on behalf of the State Govern- 
ment stating that the prayer for grant of 
leave under sub-sec. (3) be treated as 
a part of the appeal itself and not sepa- 
rately. It was further prayed that the 
case, which had originally been register= 


1982 


ed as a Miscellaneous Criminal Case re- 
lating to the grant of leave, should be 
registered as a ‘Criminal Appeal’. The 
matter was, therefore, placed before a 
Division Bench. The learned Judges of 


State of M. = 


the High Court referred to the report of - 


the Law Commission 48th Report, Vol. I, 
Chapters- 30-57, paras 28-34, at pp. 810- 
813: and observed that the legislative ob- 
ject in re-enacting the provisions of S. 417 
of the old Code with the addition of the 


new provision contained in sub-s. (3) of - 


S. 378 of the Code, was that there had 
to be a further scrutiny of a State appeal 
by the Court even prior to the stage of 
admission, requiring the Court to consi- 
der at the very outset whether the appeal 
should be entertained or not. It was only 
after the appeal was entertained with the 
‘leave’ of the Court that it had to be heard 
for admission and it may be dismissed 
summarily without notice to the other 
.side. It was further observed that the 
legislature brought about the change 
while accepting the recommendation of 
the Law Commission to retain the power 
of- the High Court to dismiss State ap- 
peals summarily without notice to the 
respondents, 


8. In substance, the decision in Naren- 
drasingh’s case (1974 MPLJ (Notes) 102), 
_as expressed in the words of the learned 
Judges, may be thus stated: 

“(A) the very outset . on an appeal 
against acquittal being lodged by the 
State, the High Court is to consider whe- 
ther leave should be granted or not. It 
is only when leave 
Section 378 (3) that the appeal is enter- 
tained. On the appeal being so enter- 
tained as a consequence of the grant of 
leave, it is to be listed for admission and 
in case it is not dismissed summarily 
under Section 384 (1) notice is to be is- 
ie to the accused under Section 385 (1) 
iv). 

XX XX XX XX 

The appeal being entertained only on 
the grant of leave under Section 378 (3), 
the matter relating to grant of leave has 
to be ordinarily heard and disposed of 
by a Single Bench of this Court accord- 
ing to Rules. The appeal itself being 
entertained only when leave is granted, 
there is, in fact, no appeal as such till 
the leave is granted, even though, it may 
have been lodged while praying for leave. 
The matter has, therefore, to be initially 
registered only as a ‘Miscellaneous Cri- 
minal Case’ and it is only when the leave 
is granted resulting in the appeal being 
entertained that it can be registered as 


is granted under. 
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a criminal appeal. Thereafter it has to 
be listed before the Division Bench for 


admission.” 


In making these observations the learned 
Judges ‘appear to have been swayed by 
a practice which was prevalent in their 
Court. The jurisdiction of the Court in 
these matters is, however, statutory and 
the Court is not entitled to go outside the 
provisions of a statute but must inter- 
pret them as they are. 


9. The answer to the question involv- 
ed must turn on a proper construction 
of sub-sec. (3) of S. 378 of the Code. Sec- 
tion 378 of the Code corresponds to 5, 417 
of the old Code, as amended in 1955. Sub- 
sec, (1) of S. 378 of the Code is in terms 
the same as sub-sec, (1) of S. 417 of the 
old Code and it provides that ‘Save as 
otherwise provided in sub-sec. (2) and 
subject to the provisions of sub-ss, (3) 
and (5), the State Government may, in 
any case, direct the Public Prosecutor to 
present an appeal to the High Court from 
an original or appellate order of acquittal 
passed by a court other than a High 
Court’. Sub-sec. (2) of S. 378 corresponds 
to sub-sec, (2) of S. 417 and confers the 
right of appeal on the Central Govern- 
ment. in certain class of cases subject to 
the provisions of sub-sec. (3) from such 
an order of acquittal. Sub-sec. (3) of Sec- 
tion 378 is a new provision inserted to 
implement the recommendation of the 
Law Commission made in its 48th Report 
on Appeals against Acquittals, and pro- 
vides that— 


"3. No appeal, under sub~sec. (1) or sub- 
sec, (2) shall be entertained except with 
the leave of the High Court.” 


Sub-section (4) and sub-sec. (5) deal with 
an order of acquittal passed in any case 
instituted upon a claimant. Sub-sec. (4) 
provides that if an order of acquittal is 
passed in such a case, and the High 
-Court on an application made to it by the 
complainant in that behalf, grants ‘special 
leave’ to appeal from the order of ac- 
quittal, the complainant may present 
such an appeal to the High Court. Sub- 
sec. (5) provides for two distinct periods 
of limitation. No application under sub- 
sec. (4) for grant of special leave to ap- 
peal from an order of acquittal in a com- 
plaint case shall be entertained by the 
High Court at the expiry of six months 
where the complainant is a public ser- 
vant and sixty days in other cases com- 
puted from the date of the order of ac- 
quittal. There is no period of limitation 
prescribed for presenting an application 
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for grant of leave to appeal under sub- 
sec. (3) of S. 378 from an order of ac- 
quittal passed in a case instituted other- 
wise ‘than upon a complaint, obviously be- 
cause the Code does nct contemplate the 
making of an application for leave under 
Sub-sec, (3) of S. 378 of. the Code. Thus, 
the period of limitation in such a case, 
is for an appeal from an order of acquit- 
tal under sub-sec, (1) or sub-sec. (2) of 


S. 378 of the Code, as prescribed by Arti-. 


cle 114 of the Limitation Act, 1963. The 
period of limitation prescribed therefor 
is sixty days from the date of the order 
appealed from. 


10. Under the scheme of the Code, the 
State Government or the Central Gov- 
ernment may prefer an appeal under 
sub-sec. (1) or sub-sec. (2) of S. ‘378 of 
the Code, but such app2al shall not be 
entertained unless the High Court grants 
‘leave’ under sub-sec. (3) thereof. The 
words ‘No appeal under sub-sec. (1) or 
Sub-sec. (2) shall be entertained’ used in 
sub-sec. (3) of S. 378 create a qualified 
bar to the entertainment of an appeal 
filed by the State Government or the 
Central Government under sub-sec. (1) or 
sub-sec. (2) from an order of acquittal 
passed in a case instituted otherwise than 
upon a complaint. The Code, by enacting 
‘{sub-sec, (3) of S. 378, therefore, brought 
about a change in that there is no longer 
an unrestricted right of appeal against 
the orders of acquittal: passed in such 
cases. The making of an application for 
grant of leave to appeal by the State 
Government or the Central Government 
under sub-sec. (3) of 5. 378 is, however, 
not a condition precedent to the entertain~ 
ment of such an appeal. The prayer for 
grant of leave under sub-sec. (3) may, 
as it should, be contained in the petition 
of appeal filed under S. 382 of the Cade, 

11. There is no warrant for the view 
expressed by the High Court in. Naren- 
drasingh’s case (1974 MPLJ (Notes) 102) 


that the legislative object in re-enacting — 


the provisions of S. 417 of the old Code 
with the addition of the new provision 
contained in sub-sec, (3) of S. 378 of the 
Code, was that there was to be a prel- 
iminary scrutiny of a State appeal by the 
‘Court even prior to the stage of admis~ 
sion, requiring the Court to consider at 
the very outset whether the appeal 
should be entertained or not, and that it 
was only after the appeal was entertain- 
. ed with the leave of the Court that it was 
to. be heard for admission under sub- 
sec. (1) of S. 384 read with sub-sec. (1) of 
S. 385 of ‘the Code. The High Court ap- 
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_tertainment of an_appeal filed by 
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pears to rest its decision more on the 
Report of the Law Commission than the 
actual language of sub-sec. (3) of S. 378 
of the Code, in coming to the conclusion]. 
that sub-~sec. (3) contemplated twa stages, 
Sub-see, (3) of S. 378 is not suszeptible 
of any such construction. The Law Com- 
mission in its 48th Report had observed:-—~ 

“While one may grant that cases” of 
unmerited acquittals do arise in practice, 
there must be some limit as to the nature 
of cases in which the right should be 
available,” 


And, keeping in view the general rule in 
most common law countries not tc allow 
an unrestricted right of appeal against 
acquittals, it recommended:— 

“With these considerations in view, we 
recommend that appeals against acquit- 
tals under S. 417, even at the instance of 
the Central Government or the State Gov- 
ernment, should be allowed only if the 


t 


High Court grants special leave. 


It may be pointed out that even now 
the High Court can summarily dismiss 
an appeal against an acquittal, or for that- 
matter, any criminal appeal. (Section 422, 
Criminal P. C.). ; 


Therefore, the amendment which we 
are recommending will not be so radical 
a departure as may appear at the first 
sight. It will place the State and the 
private complainant on equal footing. Be- 
sides this, we ought to add that under 
S. -422 of the Code, it is at present com- 
petent. to the appellate Court to dismiss 
the appeal both of the State and of the 
complainant against acquittal at the pre- 
liminary hearing.” 
The recommendations of the Law Com- 
mission were not, however, fully carried 
into effect. Sub-sec. (3) of S. 378 of the 
Code was ‘introduced by Parliament to 
create a statutory restriction against en- 
the 
State Government or the Central Gov- 
ernment under sub-sec. (1) or sub-see. (2) 
of S. 378 from an order of acquittal. passed 
in a case instituted otherwise than upon 
complaint. At the same time, Parliament 
re-enacted sub-secs., (3) and (4) of S. 417 
as sub-secs. (4) and (5) of S. 378, which 
deal with an order of acquittal passed in 
any case instituted upon a complaint. The 
result of this has been that there is a dif- 
ference in the procedure regulating enter-| - 


_tainment of State appeals against acquit- 


tals under sub-sec. (1) or suib-sec. (2). of 


' S. 378 and appeals against acquittals. fl- 


ed by a complainant under:sub-sec.. (5) of 
S. 378..On a comparison of the language 
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employed in sub-sec. (3) and sub-sec. (4) 
of S. 378, it is clear that the legislature 
has chosen to treat State appeals in a 
manner different from appeals. by a com- 
plainant in the matter of preferring ap- 
peals against acquittals. In the case of an 
appeal from an order of acquittal passed 
in a case instituted otherwise than upon 
complaint preferred by the State Govern- 
ment or the Central Government under 
sub~sec. (1) or sub-sec. (2) of S. 378, the 
Code does not contemplate the. making 
of an application for leave under sub- 
sec. (3) thereof, while the making of an 
application under sub-sec. (4) of S. 378 
is a condition precedent for the grant of 
‘special leave’ to a complainant under 
sub-sec, (5). The difference in language 
used in sub-sec, (3) and sub-sec. (4) of 
S. 378 manifests the legislative intent to 
preserve a distinction between the two 
classes of appeals by prescribing two dif- 
ferent procedures in the matter of enter- 
tainment of appeals against acquittals. It, 
therefore, follows that the State Govern- 
ment or the Central Government may, 
while preferring an appeal against ac- 
quittal under sub-sec. (1) or sub-sec. (2) 
of S. 378, incorporate a prayer in the 
memorandum of appeal for grant of leave 
under sub-sec. (3) thereof, or make a se- 
parate application for grant of leave 
under sub-sec. (3) of S. 378; but the mak- 
ing of such an application is not a condi- 
ion precedent for a State appeal.. 


In the State of Rajasthan v. Ramdeen, 
(1977) 3 SCR 139: (AIR 1977 SC 1328), 
this Court dealt with a case where the 
Rajasthan High Court granted the State 
“ Government leave to appeal under sub- 
sec. (3) of S. 378 of the Code, but dis- 
missed the appeal filed thereafter on tha 
ground that it had not been filed within 
ninety days from the judgment appealed 
from and was therefore barred by limi- 
tation under Art. 114 of. the TI.imitation 
Act, 1963. The application for grant of 
leave under sub-sec. (3) contained all 
the requisites of a memorandum of ap- 
peal and had been filed within ninety 
days from the date of order of acquittal 
but was not accompanied by a petition of 
appeal. It was held that an appeal under 
sub-sec. (1) of S. 378 was an integral 
part of an. application for leave to appeal 
- under sub-sec. (3). Accordingly, the order 
passed by the High Court dismissing the 
appeal as barred by limitation was . set 
aside.. In. dealing with the . question, it 
‘was observed (at p. 1330 of. AIR):— 














“Under the-law it will be perfectly + in. 


‘order if a composite application. is “made 
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giving the necessary facts and circums 
stances of the case along with the grounds 
which may be urged in the appeal with 
a prayer for leave to entertain. the ap- 
peal. It is not necessary, as a matter of 
law, that an application for leave. to 
entertain the appeal should be lodged 
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‘first and only after grant of leave by the 


High Court an appeal may be preferred 
against the order of acquittal. If such a 
procedure is adopted, as above, it is like- 


ly, as it has happened in this case, the 
appeal may be time-barred if the High 
Court takes more than ninety days for 


disposal of the application for leave. The 
possibility that the High Court may al- 
ways in such cases condone the delay on 
application filed before it does not, in 
law, solve the legal issue. The right con- 
ferred by Section 378 (1), Cr. P. C., upon 
the State to prefer an appeal against ac- 
quittal will be jeopardised if such a pro- 
cedure is adopted, for in certain cases it 
may so happen that the High Court may 
refuse to exercise its discretion to con- 
done the delay. The right conferred 
under the section cannot be put in peril 
by an interpretation of Section 378, 
€r. P. C., which is likely to affect adver- 
sely or even perhaps ito destroy that 
right.” 

The view expressed by the High Court 
in Narendrasingh’s case being in conflict 
with the decision of this Court in Ram- 
deen’s case must be overruled. 


12. It must accordingly be held that 
the learned Single Judge had no compe- 
tence to entertain, hear or dispose of the 
question of grant of leave under sub- 
sec. (3) of S. 378, as it had virtually en- 
tailed dismissal of the appeal preferred 
by the State Government under sub- 
sec. (1) thereof. The matter should have 
been dealt with by a Bench of two Judges 
in terms of R. 1 (q) (ii), Chap I, Part I, 
of the Madhya Pradesh High Court Rules.. 

13. The question at. issue has now þe- 
come academic. As already stated, the 
High Court while refusing the grant of 
certificate of. fitness, had adverted to the 
fact that the matter was being examined 
by the Rule-making Committee, It has 
since amended R. 1 (q) and made a dis- 
tinction between appeals from orders of 
acquittals under sub-sec! (1) of S. 378 in 
respect of:. (1) offences punishable with 
sentence of death or imprisonment for life 
and triable by Court of Session, and 
(2) other .offences. All appeals falling 
under category (1), together with appli- 
cations for leave under sub-sec. (3) of 
5.. 378, have te be heard by. a Bench of 
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two Judges, and other appeals falling 
under category (2), together with appli- 
cations for leave under sub-sec. (3) of 
5. 378, are to be heard by a Single Judge. 


44. In the result, the appeal must suc- 
ceed and is allowed. The order passed by 
the High Court, dismissing the applica- 
tion for leave under sub-sec. (3) of S. 378 
of the Code of Criminal Procedure, 1973, 
filed by the State Government of Madhya 
Pradesh, is set aside, and it is directed 
that the application shall be dealt with 
by a Bench of two Judges as required by 
R. 1 (q) (ii), Chap. I, Part I, of the Ma- 
dhya Pradesh High Court Rules, prior to 
its amendment. 


Appeal allowed. 


AIR 1982 SUPREME COURT 806 
P. N. BHAGWATI AND 
R. S. PATHAK, JJ. 


Writ Petns. Nos. 9133, 8974 of 1981 and 
6 of 1982, D/- 19-1-1982. 


‘Munna and others etc. ete., Petitioners 
v. State of U. P. and others etc., Respon- 
dents. 


(A) Constitution of India, Art. 226 — 
Writ petition — Necessary parties — Re- 
lief against maltreatment given to juve- 
nile prisoners sought — Allegations of 
maltreatment based on certain statements 
said to have been made by a party and 
set out in news report — Person making 
the statements should be made party to 
the petition. (Para 2) 


(B) Children Act (60 of 1960), 
Juvenile offender — Must be detained in 
children’s home or other place of safety 
and not in jail — Inhibition against de- 
tention of child in jail — Nature of. ((i) 
U. P. Children Act (1 of 1952), Ss, 23, 24, 
25, 27; (ii) U. P. Children Rules (1962), 
Rr. 14, 15). 


‘Where the Children Acts are in force, 
the Magistrates must be extremely 
careful to see that no person apparently 
under the age of 16 years is sent to jail 
but he must be detained in a Children’s 
Home or other place of safety. 

(Para 5) 


Tt is clear from Ss. 23 to 25 of the 
y. P. Children Act and Rr. 14 and 15 of 
the U. P. Children Rules (1962) that when 
a child is arrested for an offence and is 
not released on bail, he cannot be sent 
to jail but he must he detained in a 
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A. I. R. 


place of safety as defined in S. 2 (9) of 
the Act. The inhibition against sending a 
child to jail does not depend upgn any 
proof that he is a child under the age of 
16 years but as soon as it appears that 
a person arrested is apparently under 
the age of 16 years this inhibition is at- 
tracted. The reason for this inhibition 
lies in the court solicitude which the law 
entertains for juveniles below the age 
of 16 years. The law is very much con- 
cerned to see that juveniles do not come 
intn contact with hardened criminals and 
their chances of reformation are not 
blighted by contact with criminal of- 
fenders. In view of S. 27 of U. P. Act 
1 of 1952, even where a child is convict- 
ed. of an offence, he is not to be sant to a 
prison but he may be committed to an 
approved school under S. 29 or either dis- 
charged or committed to suitable custody 
under 8S. 30. (Para 5) 


Mr. Krishan Mahajan, Advozate (in 
WP No. 6/82), Miss Lily Thomas, Advo- 
cate (in W. P. No. 8974/81) and Mrs. K. 
Hingorani, Advocate (in W.P. No. 9133/ 
$1), for Petitioners, Mr. R. K. Bhatt, Ad- 
vocate, for Respondents in all WPs. 


ORDER :— These three writ petitions 
come before us on notice to the State of 
Uttar Pradesh. They seek relief in res- 
pect of certain juvenile wundertrial pri- 
soners in the Kanpur- Central Jail. The 
allegations in respect of these juvenile 
undertrial prisoners are that though there 
is a Children’s Home in Kanpur, these 
juvenile undertrial prisoners who are, 
according to the allegations in the writ 
petitions, more than 100 in number are 
lodged in the Kanpur Central Jail instead 
of being sent to the Children’s Home and 
they are being sexually exploited by the 
adult prisoners. These allegations are 
based on a_news report published in the 
issue of the Indian Express dated 2nd 
December, 1981 where a reference is made 
to a visit of Shri Madhu Mehta of the 
Hindustani Andolan to the Kanpur Cen- 
tral Jail incognito. Shri Madhu Mehta, 
according to this news report, found that 
“young boys of 10 to 14 years” were be- 
ing “supplied to convicts for their delecta- 
tion” and a boy named Munna whom he 
met, was in agony because “after the 
way he was used, he was unable to sit”. 
When these three writ petitions based on 
the news report came up for admission, 
it was not possible to state whether these 
allegations contained in the news report 
were correct or not. But if they were 
correct, they disclosed an extremely dis- 
tressing state of affairs and they were 


i 
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sufficient to shock the conscience of the 
court. The Court, therefore, issued notice 
to the State of Uttar Pradesh in each of 
_ these three writ petitions. But, it appears 
‘ that, in the meanwhile, a-writ petition 
bearing number 14645 of 1981 was also 
filed in the High Court of Allahabad by an 
organisation called Human Rights Orga- 
nisation seeking relief in respect of these 
juvenile undertrial prisoners and on this 
writ petition, the High Court of Allahabad 
rightly activated itself . and decided to 
investigate into the matter and with that 
end in view, made an order dated 18th 
December, 1981 requesting the seniormost 
Sessions Judge of Kanpur to visit the 
Kanpur Central Jail and to make a re- 
port on the following points: 


1. Whether there is any detenu below 
the age of 16 years who is being detain- 
- ed in the Distt. Jail, Kanpur? if so, the 
names of such detenus and the offences 
in connection with which they are being 
detained be indicated. 


2. Whether any detenu below the age 
of 21 years is being kept under fetters 
or was being kept under fetters? 


3. Whether any such person is being 
Subjected to torture of the nature men- 
tioned in the petition? 

4. Whether such inmates of the prison 
are being provided with proper medical 
facilities? 


The Sessions Judge aecordingly visited 
the Kanpur Central Jail on 21st Decem- 
ber, 1981 and submitted his Report dated 
22nd December, 1981 to the High Court 
of Allahabad. We do not propose to 
~ consider this Report in detail at this stage, 


but suffice it to state that according to - 


this Report, there were admittedly seven 
juvenile undertrial prisoners below the 
age of 16 in the Kanpur Central Jail, but, 
curiously enough, barring one Deshraj 
who was transferred to the Children’s 
Home Kanpur on i9th December, 1981, 
all the rest happened to be released on 
different dates between 7th and 16th De- 
cember, 1981, before the order made by 
the Allahabad High Court on 18th De- 
cember, 1981. It is rather interesting to 
note that the news report in the issue of 
the Indian Express was published on 2nd 
December, 1981 and Writ Petition No. 
_ 8974/81 which is the first of these three 
writ petitions was filed by Miss Lily 
Thomas on 3rd December, 1981 and these 
juvenile undertrial prisoners were re- 
leased within a few days of the publica- 
tion of the news report and the filing of 
the writ petition. Even so far as Deshraj 
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is concerned, though he was admitted in 
the Kanpur Central Jail on 7th March, 
1981, he was not transferred to the Child- 
ren’s Home Kanpur until 19th December, 
1981 after the order was made by the 
Allahabad High Court. The consequenc® 
of release of these undertrial juvenile 


prisoners, except Deshraj, was that the 
Sessions Judge could not interview any 
of them when he visited the Kanpur 


Central Jail on 21st December, 1981. The 
Sessions Judge gave in Annexpure A to 
his Report the names, ages and other par- 
ticulars of 84 undertrial prisoners who, 
according to the jail record, were above 
16 but below 21 years of age and added 
that the possibility could not be ruled 
out that on proper scientific medical ex- 
amination, three or four out of these 
84 undertrial prisoners might be found 
to be below 16 years of age. The Sessions 
Judge picked out nine from amongst 
these undertrial prisoners and got them 
examined by the Chief Medical Officer and 
enclosed the Report of the Chief Medical 
Officer as Annexure B to his Report. The 
Sessions Judge also reported that there 
appeared to be general ignorance in the 
Kanpur Central Jail about the provisions 
of the U. P. eee Act, 1951 and ob- 
served: 


“All the child accused mentioned in 


_ Annexure B should have been produced 


before the Juvenile Judge after’ their 
arrest. Where there was doubt whether 
the detenu was above the age of 16 or 
below it, he should have been sent for 
medical report in connection with his 
age and on being found to be a child, 
should have been dealt in accordance 
with the Children Act.” 

The Sessions Judge instructed -the Jail 
Superintendent and the jail doctor that 
in case there was any doubt about the 
age of an undertrial prisoner, they 
should instead of relying upon the police 
papers with regard to age, obtain the 


‘opinion of the Chief Medical Officer and 


“apprise the court concerned of it so that 
the presiding officer directs the accused 
to be produced before the Juvenile Judge 
to enable him to take the benefit of the 
provisions of the Children Act for a better 
social order.” We do not know what 
order has been passed by the Allahabad 
High, Court in the writ petition before 
it but when these three writ petitions 
came up for hearing before us on 5th 
January, 1982, the Report of the Sessions 
Judge was placed before us and an-affi- 
davit in reply was also filed by the As- 
sistant Jailer of the Kanpur Central Jail 
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denying the allegations made in'the news 
report. 


2. Now in the first placé, since these 
three writ petitions are based upon cer- 
tain statements said to have been made 
5y Shri Madhu Mehta and set out in the 
news report of the Indian Express, we 
think it would be desirable to join Shri 
Madhu Mehta as a party respondent in 
each of the three writ petitions, so that 
he can place before the court all the facts 
gathered by him in regard to the juve- 
nile inmates of the Kanpur Central Jail. 
The Assistant Jailer has in his affidavit in 
reply disputed that Shri Madhu Mehta 
eyer visited the jail, but since, according 
to the news report, Shri Madhu Mehta 
entered the jail incognito, it is quite 
possible that the Assistant Jailer may not 
have any record of his visit. But, since 
the Assistant Jailer has denied the visit 
of Shri Madhu Mehta, we think it neces- 
sary that Shri Madhu Mehta should be 
impleaded as a party respondent to the 
writ petitions so that he can state on oath 
whether he visited the Kanpur Central 
Jail and if so, what were the facts which 
he observed. We cannot, reject in limine 
the allegations made in the news report 
in regard to what Shri Madhu Mehta 
found in the course of his visit to the 
Kanpur Central Jail, merely because the 
Assistant Jailer has disputed the visit- of 
Shri Madhu Mehta. The allegations are 
indeed so serious and, if correct, disclose 
to what utter depths of depravity man 
can sink, that the court cannot abdicate 
its constitutional duty of ensuring human 
' dignity to the juvenile undertrial pri- 
soners and summarily throw out the three 
writ petitions merely on the basis of a 
denial made by the Assistant Jailer. We 
must investigate into this matter not only 
in the interest of fair administration of 
‘justice but also for enforcing the basic 
‘human rights of these unfortunate juve- 
nile undertrial prisoners who are alleged 
-to have been the victims of sexual explo- 
itation. Juvenile delinquency is, by and 
large, a product of social and economic 
mal-adjustment. Even if it is: found that 
these juvenile have committed any of- 
fences, they cannot be allowed to be mal- 
treated. They do not shed their funda- 
‘mental rights when they enter the jail. 
= Moreover, ‘the’ object of punishment be- 
‘ing reformation, we fail to see what so- 
' cial objective can be gained by sending 
juveniles’ to jails where they would come 
-into contact with hardened criminals and 
-lose whatever sensitivity they may have 
to finer. and nobler sentiments, That is. 
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the reason why Children Acts are enact- 
ed by States all over the country and the 
U. P. Legislature has also enacted the 
Uttar Pradesh Chidren Act, 1951. Since, 
according to the Report of the Sessions | 
Judge, there were 7 juvenile undertrial 
prisoners below the age of 16 years, that 
being the limit of age below which a 
juvenile would be regarded as a ‘child’ 
within the meaning of the Uttar Pra- 
desh Children Act, 1951, and out of these 
seven child undertrial prisoners, six were 
released prior to the visit of the Sessions 


' Judge and they could not therefore be 


interviewed by the Sessions we 


Judge, 


- would direct Shri O. P. Garg, Secretary 


of the U. P. State Board of Legal Aid and 


- Advice, to immediately contact these six 


children after finding out their addresses 
either from the court proceedings or from 
the jail records and take their statements 


with a view to ascertaining what was the y 


treatment meted out to them in the. Kan- 
pur Cenral Jail and whether any of them 
was mal-treated or sexually exploited. 
Shri O. P. Garg will immediately without 
any delay, proceed to take the statements 
of these six children and submit them to 
this Court along with his report an or be- 
fore 27th January, 1982. His expenses 
may be met by the U. P. State Board o 
Legal Aid and Advice.. a 


_ 3. We should also like the State of 
Uttar Pradesh and the Superintendent of 
the Kanpur Central Jail to inform us 
by a proper affidavit before the nex: hear- 
ing of the writ petitions as to what were 
the circumstances in which these six 
children whose names are given at serial 
numbers 2 to 7 in Annexure B were re- 
leased, and also produce before us the 
orders of the Magistrates directing their 
release, We should also like the State of 
Uttar Pradesh and the Superintendent of 
the Kanpur Central Jail to inform us as 
to why Deshraj was detained in the Kan- 
pur Central Jail from 7th March, 1981 
though he was admittedly, even on the 
basis of the jail records, a child below 16 
years of age and how did it happen that 
suddenly on 19th December, 1981, an 
order was obtained for transferring him 
to the Children’s Home, Kanpur. The 
State of Uttar Pradesh and the Superin- 
tendent of the Kanpur Central Jail will 
also explain as to why. such an order for 
transfer of Deshraj to the € 7 
Home, Kanpur could not be obtained 
earlier, a Saas 

.~.4 The learned counsel appearing on 
‘behalf of the:: State of U. P. handed 
over to us copies of Annexures.A and- B, 
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but we do not have copies of the other 

annexures to the Report of the Sessions 
Judge. We would therefore request the 
Registrar of the High Court of Allahabad 
to ‘forward to us immediately copies of 
all the annexures to the Report of the 
Sessions Judge. The copies may be in qua- 
druplicate., 


5. Since, according to the Report of 
the Sessions Judge, 7 children were lodg- 
ed in the Kanpur Central Jail and per- 
haps a few more out of the 84 undertrial 
prisoners mentioned in Annexure A . to 
the Report of the Sessions Judge could 
possibly be children within the meaning 
of Uttar Pradesh Children Act, 1951, we 
think it is necessary to. point out that 
under the provisions of that Act, no child 
can, except in the rare cases provided in 
the Act, be detained in jail. Chapter IV 
of the Act deals with youthful offenders. 
S. 23 which occurs in this chapter pro- 
vides in sub-sec. (1) that when a person 
apparently under the age of 16 years is 
arrested for a non~-bailable offence and 
cannot be brought forth before a court, 
the officer in charge of the police station 
to which such person is brought may in 
any case and shall unless the offence is 
one of culpable homicide or is an offence 
punishable with death or transportation 
release him on bail unless for reasons to 
be recorded in writing the officer believes 
that such release will bring him into as- 
sociation with any reputed criminal or 
expose him to moral danger or that his 
release would defeat the ends of justice. 
S. 24 then proceeds to enact that when a 
person apparently under the age of 16 
years having been arrested is not releas- 
ed under S. 23 or otherwise, the officer in 
charge of the police station, shall cause 
him to be detained in the prescribed man- 
ner until he can be brought before a 
court. So also S. 25 provides that a court, 
on remanding or committing for trial a 
child who is not released on bail, shail 
order him to be detained in the prescrib- 
ed manner. The manner in which a child 
can be detained is prescribed by the Uttar 
Pradesh Children Rules, 1962 made in 
exercise of the powers conferred under 
sub-sec, (1) of S. 88 of the Uttar Pradesh 
Children Act, 1951. Rules 14 and 15 are 
the relevant rules which make provision 
in this behalf..R. 14 provides that except 
as provided in’ the. Act, where a child 
having been arrested is not released on 
bail under S. 23, the -officer in charge of 
the police ‘station shall cause him to . be 
‘detained in a place of safety until he can 
be brought ‘before a court and R. 15 says 


Munna v. 


State of U. P. ' S. C. 809 


that except as provided in the Act, where 
a child is not released on bail, the court 
shall on remanding or committing a child 
for trial order him to be detained in a 
place of. safety pending the disposal of 
the proceeding. What is a “place of safe- 
ty” is defined in S. 2, sub-sec. (9) of the 
Act to mean, “any observation home or 
any orphanage, hospital, or any other 
suitable place or institution, the occupier 
or manager of which is willing tempo- 
rarily to receive a child, or where such 
observation home, orphanage, hospital or 
other suitable place of institution is not 
available in the case of a male child only, 
a police station in which arrangements 
are available or can be made for the safe 
keeping of a child separately from adult 
offenders.” It is therefore clear that when 
a child is arrested for an offence and is 
not released on bail, he cannot be sent 
to jail but he must be detained in a plac 
of safety as defined in S. 2, sub-sec. (9) of 
the Act. The inhibition against sending a 
child to jail does not depend upon any 
proof that he is a child under the age of 
l6 years but as soon as it appears that a 
person arrested is apparently under the 
age of 16 years this inhibition is attracted. 
‘The reason for this inhibition lies in the 
court solicitude which the law entertains 
for juveniles below the age of 16 years. 
The law is very much. concerned to see 
that juveniles do not come into contact 
with . hardened criminals and their 
chances of reformation are not blighted 
by contact with criminal offenders. The 
law throws a cloak of protection round 
juveniles and seeks to isolate them from 
criminal offenders, because the emphasis 









’ placed by the law is not on incarceration 


but on reformation. How anxious is the 
law to protect young children from con- 
tamination with hardened criminals is- 
also apparent from S. 27 of the Act which 
provides, subject only to a few limited 
and exceptional cases referred to in the 
proviso, that notwithstanding anything 
contained to the contrary, no court can 
sentence a child to death or transporta- 


‘tion or imprisonment for any term or 


commit him to prison in default of pay- 
ment of fine, It would thus be seen that 
even where a child is convicted of an 
offence, he is not to be sent to a prison 
but- he may be committed to an approved 
school under S. 29 or either discharged 
or- committed to suitable ‘custody unde 
S. 30. Even where a child is found to have 
committed an offence of so serious a 
nature that the court is of opinion that 
no punishment which under the provi- 
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sions of the Act it is authorised to inflict 
is' sufficient, S. 32 provides that the of- 
fender shall not be sent to jail but shali 
be kept in safe custody in such place or 
manner as it thinks fi. and shal) report 
the case for the orders of the State Gov- 
ernment. S. 33 sets out various methods 
of dealing with children. charged with 
offences. But'in no case except the excep- 
tional ones mentioned in the Act, a child 
can be sent to jail. It is therefore very 
surprising that the seven children whose 
names are mentioned in Annexure B` to 
the Report of the Sessions Judge were 
sent by the concerned Magistrate to jail 
instead of being sent to Children’s Home 
which we believe was a place of safety 
in Kanpur within the meaning of S. 2 
sub-s. (9) of the Act. We would strongly 
impress upon the magistrates in the State 
of Uttar Pradesh — and what we say 
here must apply mutatis mutandis to the 
magistrates in the other parts of the 
country where the Children Acts are in 
force, that they must be extremely 
careful to see that no person apparently 
under the age of 16 years is sent to jail 
but he must be detained in a Children’s 
Home or other place of safety. It is 
absolutely essential in order to imple- 
ment the provisions of the Uttar Pradesh 
Children Act, 1951 that Children’s Home 
or other suitable places of safety are 
set up by the government for the 
purpose of providing a place of detention 
for children under the age of 16 years. 
. No words we can use would be strong 
enough to convey our feelings in, this 
respect. A nation which is not concerned 
with the welfare of its children cannot 
look forward to a bright future. 


6. With these observations, we ad- 
journ the hearing of these three writ 
petitions to 29th January, 1982. 


Order accordingly. | 
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S. MURTAZA FAZAL ALI AND R. B, 
l MISRA. JJ, 
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Babu Singh Chauhan, Appellant v. Smt. 
Rajkumar; Jain and others, Respondents. 


(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Pre., S. 17 (2) — Object of the Act 
ert IR a 
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— Tenant inducted by Landlord volun-- 


tarily vacating premises — Landlord in 
occupation of other part of building — 
He has right to have tenant of his choice. 


A perusal of S. 17 (2) would clearly 
disclose that the object of the Act is that 
where a tenant inducted by the landlord 
voluntarily vacates the premises. which 
are a part of the building occupied by the 
landlord, an allotment in the vacancy 
should be made only to a person nominat- 
ed by the landlord. The dominant purpose 
to be subserved by the Act is manifestly 
the question of removing any inconveni- 
ence to the landlord by imposing or 
thrusting on the premises an unpleasant 
neighbour or a tenant who invades the 
right of privacy of the landlord. Hence, 
the statute, while empowering the pre- 


scribed authority to allot the accommoda- - 


tion, safeguards at least the right of the 
landlord to have a tenant of his choice. 


(Para 4) 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 


1972), S. 17 (2) — Applicability — Word 


“Possession” —— Meaning of — Allotment 
of Premises — Landlady in possession of 
part of a building — Prescribed authority 
not complying with S, 17 (2) while mak- 
ing allotment — Order of allotment is il- 
legal, (Words and Phrases -—— Word, “Pos- 
session” — Meaning of). 


= Merely because the landlady did not ac- 
tually reside in the premises which were 
locked and contained her household ef- 
fects. it cannot be said that she was not 
in ‘possession of the ‘premises so as to 


‘make S. 17 (2) inapplicable. The fact that 


the landlady, who is a widow, was stay- 
ing with her son in some other town by 
itself is hardly a good ground for her to 
sever her connections with her own pro- 
perty. . (Paras 1), 11) 


Possession by a landlord of his property 
may assume various forms, A landlord 
may be serving outside while retaining his 
possession over a property or a part of 
the property by either leaving it in- 
charge of a servant or by putting his 
household effects or things locked up in 
the premises. Such an occupation also 
would be full and complete possession in 
the eye of law. (Para 10) 


Even occupation of a part of a building 
by the landlady which she may visit off 
and on its possession in the legal sense of 
the term and, therefore, it cannot be said 
that the provision of S; 17° (2) would not 
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apply and that the Rent Control authori- 
ties would make an allotment in favour 
of any person without giving an opportu- 
nity to the landlady to exercise her pri- 
vilege of nominating a tenant. 
(Para 12) 
Where a tenant inducted by landlady 
voluntarily vacated the premises, which 
were a part of the building occupied by 
the landlady and the prescribed authority, 
despite several opportunities, did not ap- 
proach the landlady for making nomina- 
tion of tenant in respect of the premises 
vacated by the original tenant and there 
was no evidence to show that the land- 
lady refused to nominate a tenant, the 
order of the prescribed authority allott- 
ing the premises to a person. without al- 
lowing an opportunity to the landlady to 
nominate a tenant, was illegal, being 
violative of S. 17 (2), 1980 All LJ (NOC) 
i, Affirmed. (Para 12) 
In the instant case, the conduct display- 
ed by the allottee clearly showed that if 
he was thrust on the landlady without 
her being allowed an 
nominate a tenant, it will violate the 
very spirit and tenor of S. 17 (2) of the 
Act. (Para 13) 
Mr, R. K. Garg, Sr. Advocate, M/s. 
V. J. Francis, S. K. Jain, Advocates with 
him, for Appellant; Mr, Shanti Bhushan, 
Sr. Advocate M/s. R. K, Jain, P. K Jain 
and Punkaj Kalra, Advocates with him, 
for Respondent No. 1. 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
dated Nov. 23, 1979 of the Allahabad 
High Court allowing a writ petition 
quashing the order of the Rent Control 
and Eviction Officer and remanding the 


case to him for considering the question, 


afresh in accordance with law and in the 
light of the observations made by the 
High Court. 


2. The appeal involves a short and 
simple point but the case appears to have 
had rather a long and chequered career. 
Put briefly, the facts of the case fall 
within a narrow compass so far as the 
points for decision are concerned. The 
first respondent, Smt. Rajkumari Jain, in- 
ducted Shri Thapalayal as a tenant in the 
premises in dispute which are situated in 
the town of Bijnor. The tenant intimated 
his intention to the Rent Control & Evic- 
tion Officer to vacate the premises on 
25-6-1974. On receipt of the aforesaid 
application of the tenant a Rent Control 
Inspector was directed to visit the spot 
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and after visiting the same he reported 
that the premises in question were likely 
to fall vacant on 9-6-1974, The prescribed 
authority by its Order dated 1-6-1974 al- 
lotted the premises to the appellant. In 
fact, the appellant had applied to the au- 
thority on 20-5-1974 for allotment of the 
accommodation to him. It appears that 
these proceedings were taken behind the 
back of the respondent-landlady who was 
not taken into confidence either by the 
appellant or by the Rent Control auth- 
orities. It was only after the prescribed 
authority had allotted the premises to 
the appellant and the respondent-land- 
lady came to know of this fact that she 
moved the prescribed authority for can- 
cellation of the allotment but her prayer 
was rejected, 


3. Thereafter, the landlady filed an 
appeal before the Additional District 
Judge, Bijnor which was allowed and the 
allotment in favour of the appellant was 
cancelled on the ground that the provi- 
sions of S. 17 (2) of the U. P, Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 (hereinafter re- 
ferred to as the ‘Act’) were not complied 
with. Before narrating further sequence 
of facts, it may be necessary to examine 
the relevant provisions. of the Act. S. 17 
(2) of the Act may be extracted thus: 


“Where a part of a building is in the 
occupation of the landlord for residential 
purposes or is released in his favour 
under cl. (b) of sub-sec. (1) of S. 16 for 
residential purposes. the allotment of the 
remaining part thereof under cl. (a) of 
the said sub-sec.'(1) shall be made in 
favour of a person nominated by the 
landlord:” 


4. A perusal of this statutory provision| 
would clearly disclose that the object of: 
the Act was that where a tenant induct-! 
ed by the landlord voluntarily vacates 
the premises, which are a part of the 
building occupied by the landlord, an al- 
lotment in the vacancy should be made 
only to a person nominated by the land- 
lord. The dominant purpose to be sub- 
served by the Act is manifestly the ques- 
tion of removing any inconvenience to 
the landlord by imposing or thrusting on 
the premises an unpleasant neighbour or 
a tenant who invades the right of privacy 
of the landlord. It is obvious that if the 
tenant has vacated the premises by him- 
self and not at the instance of the land- 
lord, there is no question of the landlord 
occupying the said premises because he 
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has got a separate remedy for evicting 
the tenant on the ground of personal 
necessity. The statute however, while 
empowering the prescribed authority to 
jallot the accommodation, safeguards at 
ak the right of the landlord to have a 
tenant of his choice, 


"5. In the instant case, the admitted 
position seems to be that when the pre- 
scribed authority allotted the premises to 
the appellant. the landlady was not taken 
into confidence nor was she asked to in- 
duct either the appellant or somebody else 
as the tenant of the premises which were 
likely to fall vacant or which. may have 
fallen vacant. This was undoubtedly an 
essential requirement of the provisions of 
S, 17 (2) of the Act as extracted above. 
In these circumstances. there could be no 
doubt that the Order -of the prescribed 
. authority. allotting the premises to the ap- 
pellant was completely without jurisdic- 
tion and against the plain terms of S. 17 
(2} of the Act. It was in view of this 
serious legal infirmity that the District 
Judge allowed the appeal filed by the 
landlady on 27-1-1976 and cancelled the 
allotment of the accommodation to the 
appellant. On 2-2-1976 the landlady her- 
self filed an .application before the Dis- 
trict Magistrate, Bijnor for delivery of 
possession of the said premises to her but 
the District Magistrate rejected the appli- 
cation by his Order dated 8-3-1976 on the 
ground that as the landlady had not ap- 
plied for release of the accommodation, 
she could not be allotted the premises 
straightway. On 5-4-1976 the District 
Supply Officer, Bijnor directed the coun- 
sel for the landlady to nominate a person 
for allotment of the premises. As against 
this, the landlady applied for release of 
the accommodation to her in terms of. the 
provisions of S. 16 (1) (b) of the Act which 
runs thus: : 
- “16. Allotment and release of vacant 
building. yy l 

(1) Subject to the provisions of this 
Act, the District Magistrate may by 
order— l 

(a) XX O XX l 

(b) release the whole or -any part of 
such building, or any land appurtenant 
thereto, in favour of the landlord {to be 
called a release order).” : 

6. The prayer of the landlady under 
S, 16 (1) (b) also appears. to. .have been 


ignored by the Rent Control authorities. 


and by an Order dated 15-4-1976, the Dis- 


trict Supply Officer reallotted: the accom= . 
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modation to the appellant. This led - the. 


landlady to file another appeal before thè - 


Additional District Judge, Bijnor who by 
his Order dated 21-9-1977 rejected the 
plea of the landlady, dismissed the appeal 
and confirmed the order of allotment. 
The respondent-landlady thereupon filed 
a writ petition in the, High Court chal- 


lenged the orders of the District Supply. 


Officer as also of the District Judge who 
had affirmed that order and confirmed 
the order of allotment in favour of the 
appellant. The High Court by the im- 
pugned order allowed the writ petition 
and sent the matter back to the Rent 
Control and Eviction Officer to consider 
the question of allotment afresh in view 
of the observations made by the High 
Court, 


7. The appellant then obtained spe- 
cial leave of this Court against the order 
of the High Court and hence this appeal 
before us. T 


N 

8. In support of the appeal, Mr, Shanti 
Bhushan, learned counsel for the appel- 
lant submitted that the High Court‘ had 
no jurisdiction to interfere with the con- 
current finding of fact given by the Dis- 
trict Supply Officer and the 
Judge confirming the allotment in favour 
of the appellant and that too in a writ 
jurisdiction. He also submitted that the 
dandlady was not at all in actual physical 
possession of the premises and had been 
living outside Bijnor and, therefore, 
neither the provisions of S. 16 (1) (b) nor 
those of S, 17 (2) of the Act would apply 
to the facts of the present case. On the 
other hand, the counsel‘for the respon- 
dent submitted that initially the only 
question before the Rent Control Autho- 
rity was whether the allotment should be 
made to the appellant even though he 
was not nominated by the landlady under 
S. 17 (2) of the Act. It is common ground 
that the appellant was not a nominee of 
the landlady and, as discussed above, the 
District Judge in his first order had quash- 
ed the allotment on the ground that. the 
provisions of S. 17 (2) had not been com- 


| plied with, ` 


9. It was also argued on behalf of. the 
respondent-landlady that the circum- 
stances having changed, she now wanted 
to stay in Bijnor permanently and as 
she wanted additional accommodation 
she had applied. to the District Magistrate 
under S. 16 (1) (b) ‘for releasing the 
building in her favour. This application 


was not at all -considered.on’ merits. by- 


‘District - 


w 
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the District Magistrate or by any Court. 


for that matter, If the respondent could 
succeed in convincing the District Magis~ 


trate that a case for release of the entire 
building was made out, then the question. 
of allotting the premises to the appellant 


would not have arisen at all. 


10. We have gone through the judg- 
ent of the High Court in the light of the 
arguments of the parties and we are in- 
clined to agree with the view taken by 
the High Court that (from) the mere fact 
that the lady did not actually reside in 
the premises which were locked and con- 
tained her household effects, it cannot be 
said that she was not in possession of the 
premises so as to make S. 17 (2) inapplica~ 
le, Possession by a landlord of his pro- 
perty may assume various forms. A land- 
lord may be. serving outside while re- 
taining his posSession over a property or 
a part of the property by either leaving 
it in-charge of a servant or by putting his 
household effects or things locked up in 














the premises. Such an occupation also. 


would be full and complete possession in 
the eye of law. 


‘11. It was further argued by Mr. 
Shanti Bhushan that the landlady had 
absolutely no reason to stay in Bijnor 
because she was staying with her son in 
some other town. That by itself is hardly 
a good ground for the landlady who was 
a widow to sever her connections with 
her own property. Moreover, we do not 
want to- make any observations on the 
merits of this matter as the High Court 
has rightly remanded the case for a fresh 
decision on all the points involved. 


12. So far as the second point is con- 
cerned, viz., the question of allotment of 
the premises to the appellant, the High 
Court was fully justified in quashing the 
order of the District Supply Officer as 


affirmed by the District Judge because 


despite several opportunities no attempt 
had been made to approach the landlady 
to nominate a tenant. There is no evidence 


to show that either the prescribed auth- 


rity or the Rent Control and Eviction 
Officer ever approached the landlady for | 
making a nomination in respect of the 
premises vacated by the original tenant 
and she refused to'.do so.. All that the 
landlady did was to ask for the release 
of.the premises but even if this was re- 
fused it was incumbent on the Rent Con- 
trol authorities to have fulfilled the es- 
sential conditions of S.. 17 (2) of the Act 


before making: any allotment:in favour of. 
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the appellant or for that : matter any 
other person. It was suggested that as 
the landlady was not living in the pre- 
mises which were locked up, S. 17 (2) did 


not apply. We have already rejected this 


argument because even occupation of a 
part of a building by the owner which 
she may visit off and on is possession in 
the legal sense of the term and, therefore. 
it cannot be said that the provision of 
S, 17 (2) would not apply and that the 
Rent Control authorities could make an 
allotment in favour of any person with- 
out giving an opportunity to the lanlady 
or the landlord to exercise her/his privi- 
lege of nominating a tenant, 


13. We have already pointed out that 
the object of the Act seems to be to arm 
the owner with the power of nomination 
so as protect him/her from unpleasant 
tenants or indecent neighbours who may. 
make the life of the owner a hell. More- 
over, the conduct displayed by the appel- 
lant in this case clearly shows that if he 


- was thrust on the respondent without her 


being allowed an opportunity to nominate 
a/tenant, it will violate the very spirit 
and tenor of S. 17 (2) of the Act. 


. 14. As we are of the opinion that the 
order of the High Court has to be upheld 
we refrain from making any further ob- 
servations on the merits or any aspect 
of the matter which have to be gone into 
afresh as directed by the High Court. 


15. We find no merit in this appeal 
which is dismissed with costs quantified 
at Rs, 1,000/~ (Rupees one thousand only.) 

Appeal dismissed. 


AIR 1982 SUPREME COURT 813 
E, S. VENKATARAMIAH AND 
BAHARUL ISLAM, JJ. 


Civil Appeal No, 2612 of 1981, D/- 9-2- 
1982, © 

Smt. Kalloo and others, Appellants v. 
Dhakadevi and others, Respondents. 

Transfer of Property Act (4 of 1882), 
Ss. 105, 8 — Decree for eviction — Execu- 
tion — Compromise therein — Intention 
of parties not to extinguish decree but to 
create mode. of its full discharge — No 
fresh lease can be said to be created by 
compromise — (Civil P. C. (5 of 1908), 
S. 47 and O, 23, R. 4). 


When a compromise takes place in the 
course of . execution of a decree - for 
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eviction. the compromise may extinguish 
the decree and create a fresh lease, or the 
compromise. may provide a mere. mode 
for the discharge of the decree. What ac- 
tually takes place depends on the inten- 
tion of the parties to the compromise. 
And the intention has to be gathered fram 
the terms of the compromise and the sur- 
rounding circumstances including the 
order recorded by the Court on the basis 
of the compromise.. (Para 8) 

‘Where the compromise petition entered 
into in the course of execution of a de- 
cree for eviction shows that the judgment- 
debtor had already vacated-half of the 
shop and given its possession and specified 
time was granted for vacating and deliver- 
ing possession of the shop as the judg- 
ment-debtor wanted time till then lest his 
business would be ruined by vacating the 
shop in hurry, it cannot be said that the 
intention of the parties was to create a 
fresh lease in respect of the half of the 
shop in possession of the judgment-debtor. 
As the intention of the parties clearly was 
not to extinguish the decree for eviction 
but to create a mode of its full discharge, 
no fresh lease can be said to be created by 
such compromise. ATR 1968 SC 919, Rel. 
on. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1968 SC 919 : (1968) 2 SCR 559 8 


BAHARUL ISLAM, J.:— This appeal 
by special leave is by the judgment-de- 
btors. The material facts which are not 
in dispute may be stated thus: 


2. The predecessor of the respondents 
(hereinafter referred to as ‘the decree- 
holder’) filed a suit for eviction of the 
predecessor of the appellants. (hereinafter 
referred to.as ‘the judgment-debtor’) and 
obtained a decree on 21-3-1960, inter alia, 
for eviction from a shop, The decree- 
holder filed a petition for execution of the 
decree for eviction in the executing Court 
on 3-1-1961. The petition was dismissed 
on 20-1-1961. A fresh petition for execu- 
tion was. filed on 19-1-1965. It was also 
dismissed on 20-3-1965. The decree-holder 
again filed an application for execution of 
the decree on 22-6-1966. During the pen- 
dency of this execution proceeding, the 
parties filed a compromise petition on 
31-3-1968. The terms of the compromise on 
the interpretation of which the result of 
this appeal depends were as follows: 
(material portions only): - 

“In the above case, a compromise has 
taken place between the parties as fol- 
lows: 
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(1) That for the present the judgment- 
debtor is not getting a shop. His estab- 
lished business will be ruined by vacating 
the shop in hurry. Therefore, the judg- 
ment-debtor wants time till 31-12-1972 
from the decree-holder for vacating half 
the shop in his possession. So the judg- 
ment-debtor will vacate the shop and give 
possession thereof to the decree-holder by 
31-12-1972. He has vacated half the shop 
and given its possession. 

(2) That during this period the judg- 
ment-debtor shall pay damages to the de- 
cree-holder for use of the shop @ 110/- 
per month, 

(8) That the damages shall be paid up to 
the 5th of every month. In the event of 
non-payment of damages for any six 
months, the decree-holder shall be entitl- 
ed to get the shop immediately vacated, 
by filing execution, from the possession 
of the judgment-debtor, without any ob- 
jection as regards limitation. 

(4) The decree-holder wants to have 
new shutters put up after removing the 
present shutters in the front portion of 
the shop, The judgment-debtor will not 
be entitled to object to this. 

He will help in the putting of girders 
and he will vacate the portion. 

If he will demur to it, the decree-holder 
can have the shop vacated, without any 
objection as regards the above limitation, 


_ So, the aforesaid compromise be accept- 
ed and kept on record.” 


- 3. It is also not in dispute that at the 
time of the compromise, half of the shop 
had been vacated and its possession de- 
livered to the decree-holder as stated in 
the compromise petition. In order to ap- 
preciate the intention of the parties to the 
compromise, it is also necessary to refer 
to the order dated 21-3-1968 recorded by 
the execution court on the basis of the 
compromise. The material para of the 
order is para 3 and it is in the following 
terms: j 


"The judgment-debtor to give vacant 
possession of the shop to the decree- 
holder by 31-12-1972 according to the 
compromise and he will pay damages for 
use and occupation by the 5th of every 
month to the decree-holder according to 
the compromise @ 110/- per month. On 
six months damages being due, the de- 
cree-holder will be entitled to have the 
shop vacated, The decree-holder will pro- 
vide shutters in the front portion. The 
judgment-debtor will not object to them. 
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The case is decided in terms of the 
promise. 


The compromise be recorded.” 


4. On 25-11-1975. the decree-holder 
filed an execution petition for recovery of 
possession of the portion of shop in pos- 
session of the judgment-debtor, alleging 
that- the judgment-debtor had not paid 
damages at the rate of Rs. 110/- per month - 


from 1-7-1975. Notice of the execution - 


petition was issued to the judgment-debtor 
who appeared and raised several objec- 
tions to the execution proceedings, But 
we are concerned in this appeal only with 
one which was that in terms of the com- 
promise, a fresh lease was created in 
favour of the judgment-debtor in respect 
of the remaning half of the shop. It was 
therefore submitted that the decree was 
not executable. The Executing Court up- 
held the objection holding that the com- 
promise dated 21-3-1968 amounted to a 
fresh lease. An appeal. was taken to the 
Court of the District Judge who 
set. aside the order of the Executing Court. 
In a second appeal, the High Court up- 
held the order of the District Judge, and 
dismissed the appeal, It is against this 
order of the High Court is this appeal by 
special leave. 

5. The only point urged before us by 
Shri Amlan Ghosh, learned counsel for 
the judgment-debtor was that the com- 
promise dated 21-3-1968 created a fresh 
lease in favour of the judgment-debtor 
in respect of the undelivered half of the 
shop, and the decree-holder’s remedy was 
by a suit for recovery of its possession. 

6. When a compromise petition is filed 
in an execution proceeding, and a conten- 
tion is raised by the judgment-debtor on 
a subsequent execution being started by 
the decree-holder that the compromise has 
given rise to a fresh contract between the 
parties and that the decree sought to be 
executed is not executable, what is to be 
seen is whether the decree has been ex- 
tinguished as a result of the compromise 
and a fresh contract has emerged, When 
a compromise takes place in the course 
of execution of a decree — for eviction, 
the compromise may extinguish the decree 
and create a fresh lease, or the compro- 
mise may provide a mere mode for the 
jdischarge of the decree. What actually 
takes place depends on the intention of 
the parties to the compromise. And the 
intention has to be gathered from the 
terms of the compromise and the sur- 
rounding circumstances including the 
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of the compromise. 


7. In the instant case, para.-1 of the 
compromise petition quoted above and the 
order of the Executing Court recording 
the compromise are important and dis- 
close the intention of the parties. Para. 1 
of the compromise petition shows that the 
judgment-debtor had already “vacated 
half of the shop and given its possession” 
and time was granted till 31-12-1972 for 


vacating and delivering possession of the 
other half of the shop as the judgment- 


debtor wanted time till then lest his 
business “will be ruined by vacating the 
shop in hurry”, This clearly shows that 


the intention of the parties was not to 
create a fresh lease in respect of the half 
of the shop in possession of the judg- 
ment-debtor, but to help the judgment- 
debtor find out, not in a hurry, alterna- 


tive accommodation for his shop so that 
his established business was not ‘ruined’ 


and time for vacating the half of the room 
was given till 31-12-1972. And this was 
also how the compromise petition was 
understood by the Executing Court when 
it recorded in para 3 of its order: “The 
judgment-debtor to give vacant posses- 
sion of the shop to the decree-holder by 
31-12-1972 according to the compromise... 
.’. The intention of the parties 
clearly was not to extinguish the decree 
for eviction but to create a mode of its 
full discharge. 


8. The above interpretation gets sup- 
port from the use of the term ‘damages’, 
and not ‘rents’, in the compromise petition 
as well as the order of the Executing 
Court. The view we have taken gets sup- 
port also from a decision of this Court 
reported in (1968) 2, SCR 559 : (AIR 1968 
SC 919), In that case, the appellant filed 
a suit for eviction of the respondent from 
the appellants: house. The suit was dis- 
missed by the trial Court. In appeal, com- 
promise was entered into between the 
parties and the decree was passed in 
terms of the compromise. The compro- 
mise provided for the respondent’s con- 
tinuation of possession of the house ‘or 
five years, but it enabled the appellant to 
execute the decree. by evicting the res- 
pondent, if the latter failed to pay rent 
for three consecutive months. When the 
appellant sought to evict the respondent, 
the latter claimed protection from evi- 
ction on the ground that the compromise 
decree created a lease, It was held by 
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- this Court that the facts that the ap- 
pellant had filed a suit for eviction of 
the .respondent ` and the compromise 
decree enabled him to execute the decree 
by evicting the respondent, showed that 
the intention of the parties, which was 
the decisive test, was not to enter into a 
relationship of landlord and tenant. 
§. This appeal has no merit and is 
dismissed with costs. 
Appeal dismissed. 


AIR 1982 SUPREME COURT 816 
= 1982 All. L, J. 202 
(From : Allahabad) 
V. R. KRISHNA IYER AND 
' O. CHINNAPPA REDDY, JJ, 

Civil Appeal No. 2052 of 1979. D/- 26-3- 
1980. 

Ved Prakash Wadhwa, 
Vishwa Mohan, Respondent. 

(A) U. P. Urban Buildings (Regulation 
of Letting, Rent & Eviction) Act (13 of 
1972), S. 20 (4) — “The first hearing _of 
the suit” — Never earlier than date fixed 
for preliminary examination of parties 
— Deposit in treasury — Deposit relates 
back to date of presentation of challan — 
Decision of Allahabad High Court, Re- 
versed — (Civil P. C. (1908), O. 10, R. 1; 
0O. 14, R. 1 (5)). . 

The first hearing of the suit” is when, 
after the framing of issues, the suit is 
. posted for trial, that is, production of 
evidence. The said expression is also to be 
found in O. 10, R. 1; O. 14, R. 1 (5) and 
‘O. 15, R. 1-of the C. P. C. These provi- 
sions indicate that “the first hearing of 
' the suit” can never be earlier than the 
date fixed for the preliminary examina- 
tion of the parties (O. 10, R. 1) and the 
settlement of issues (O. 14, R. 1 (5) 
When actual deposit of rent by the 
tenant in proceeding for eviction against 
him is long prior to the framing of issues, 
' it is well within time within S. 20 (4). 
Decision of Allahabad High Court, Re- 
versed. ' (Paras 3, 4) 
© When money is tendered before the 
Court, the chalan is passed by the minis- 
terial officer and thereupon, the money 


Appellant v, 


"és deposited in the treasury with the 


‘ chalan, such deposit relates back to the 


Ved Prakash v. Vishwa. Mohan 


_after deducting therefrom any 


. WA, I. R. 


(B) Interpretation of Statutes — State 
Statute relating to procedure — Bule of 
construction. 


In the matters of State statutes where 
procedure has to be pronounced upon, 
the practice of the Court is the best guide 
to interpretation and the High Court hav- 
mg pronounced upon the question such 
interpretation should be accepted unless 
there” is something revoltingly wrong 
about the construction, (Para 3) 


Cases Referred : Chronological Paras 
AIR 1977 NOC 253 : 1977 All LR (SOC) 
T9 : 1977 All WC 321 4 
1977 (UP) RCC 227 : (1977) 2 Rent LR 127 
> 4 


V. R. KRISHNA IYER, J. :— The short 
point raised in this appeal turns on the 
question as to when the first hearing of the 
Sult arrives in the course of a case. Sec- 
tion 20 (4) of U. P. Urban Buildings (Re- 
gulation of Letting, Rent & Eviction) Act, 
1972 runs thus: ` 


“20 (4). In any suit for eviction on the 
ground mentioned in Cl. (a) of sub-s. (2), 
if at the first hearing of the suit the tenant 
unconditionally pays or tenders to the 
landlord or deposits in Court the entire 
amount of rent and damages for use and 
occupation of the building due from him 
(such damages for use and occupation bè- 
ing calculated at the same rate as rent) 
together with interest thereon at the rate 
of nine per cent per annum and the land- 
lords’ costs of the suit in respect thereof, 
amount 
already deposited by the tenant under 
sub-sec. (1) of S. 30, the Court may, in 
lieu of passing a decree for eviction. on - 
that ground, pass an order relieving the 
tenant against his liability for eviction on 
that ground: , 


Provided that nothing: in this sub-sec- 
tion, shall apply in relation to a tenant 
who or any member of whose family has 
built or has otherwise acquired in a 
vacant state, or has got vacated after ac~ 
quisition, any residential building in the 
same city, municipality, notified area or 
town area.” 


_ 2, In this case the tenant was sought 
to be evicted on the ground of arrears of 
rent and under the provision above 


quoted. If he tendered the rent at the_ 
first hearing of the suit, the decree for’ 
eviction could not be granted on the 
ground of default in payment of rent. The 
„learned District Judge, -however, ,ordered 
eviction on the ground that, although the 


date on which the tender was made or 
‘the chalan presented. AIR 1977 N OC 253 
(All) and 1977 (UP) RCC 227, Approved. 
_ i ak (Para 4) 
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money was tendered before the- first: heär- ` 


ing, the actual deposit..in :the -‘Tréasury, 
was made. later, which was a few- days 


beyond the date of first hearing, There. 


were two other minor contentions turn- 


ing on Advocate’s fee having been cal- 


culated at half the sum due, and also 


about. interest. The Court took the view | 


that the deposit was made beyond time and 
directed eviction in allowance of the revi- 
sion against the decree of the trial Court 
which had dismissed the suit for eviction. 
The High Court dismissed the revision 
against the District Court’s order. The ap- 
pellant has arrived in this Court by spe- 
cial leave, 


3. We are not disposed to ovales 


the facts in detail. The question of law. 
raised before us may perhaps be pro~ 


nounced upon as it is of general impor- 
tance. S, 20 (4) of the Act which we have 
excerpted above fixes the crucial date for 
deposit of rent as ‘at the first hearing of 
the suit.’ What is “the first hearing of 
the suit’? Certain decisions have been 
cited before us of the Allahabad High 
Court which indicate that “the first hear- 
ing of the suit” is when, after the fram- 
ing of issues, the suit is posted for trial, 
that is, production’ of evidence, In the 
matters of State statutes where procedure 
has, to be pronounced upon, the practice 
of the Court is the best guide to interpre- 
tation and the Allahabad High Court hav- 
ing pronounced upon the question we 


think we ordinarily accept such interpre~- 


tation unless there is something revolt- 
ingly wrong about the construction. We 
see none here and, therefore, adopt as 
correct the decision of the High Court re- 
garding the meaning of the expression 
tat the first hearing of the suit”. We may 
however add that the expression “at the 
first hearing of the suit” is also to be 
found in O. X, R. 1; O. XIV, R. 1 (5) and 
O. XV R. 1 of the Code of Civil Proce- 
dure. These provisions indicate that ‘the 
first hearing of the suit” can never be 
earlier than the date fixed for the pre- 
liminary examination of the parties 
(O. X, R. 1) and the settlement of. issues 


_4, If this be the true meaning of the 
expression there is no doubt that the ap- 
pellant made the necessary deposit into 
the Treasury well within time because 


issues were-framed only on 24-10-1975. 


while the actual deposit has been made 


as ; early ‘as on 18-9-74, A rather. ‘trifling | 
1982.8, G./52 TW Geel a ae 
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question has -been mooted: before us that | 
the date.of deposit cannot be taken to be 
the date. on which the challan was pass- 
ed‘ by the Court but only the actual date 
on which the money: was put into the 


‘treasury. Here again we cannot quibble 


over expressions but must be guided by 
the ‘practice prevailing in the Courts in 
the States. Two decisions to which our 
attention was so drawn were 1977 All LR 
(SOC) 79 : (AIR 1977 NOC 253) — Bankey 
Behari v, Gopal Dass and 1977 (UP) RCC 
227 — Daya Ram v. Virender Kumar 
Goel. They lay down the law that when 
money is tendered before the Court, the 
chalan is passed by the ministerial offi- 
cer and thereupon, the money is depo- 
sited in the treasury with the chalan, 
such deposit relates back to the date on 
which the tender was made or the chalan 
presented, Taking this view as correct, and 
we: are inclined to that view, the appel- 
lant has deposited the arrears of rent 
well within time. The question must, 
therefore, be decided against the respon- 
dent on both the points, We must add 
here that we are not concerned in this 
case with the amendment by way of ex- 
planation to S. 20 (4), as the present 
litigation was antecedent to the amend- 
ment. 

5. The other minor questions which 
we have adverted to earlier do not re- 
quire adjudication by us partly because 
they have become obsolescent by subse- 
quent amendments and largely because 
on our suggestion both sides have come . 
to an agreement which is just and fair in 
the given circumstances. The landlord 
will receive with effect from 1-2-1977 a 
sum of Rs, 250/- by way of rent per 
month. The entire arrears up to that date 
will be calculated on the „original basis — 
of Rs. 68/~ per month and thereafter, at 
the rate of Rs. 250/- per month. The 
whole sum will be deposited within one 
month from today, failing to do which, 
there will~be a decree for eviction, There 
is some apprehension of obstruction on 
the part of the landlord because access to 
one room which is in his occupation on 
the first floor has to be through the pre- 
mises let out to the tenant-appellant. ` 
The latter in his affidavit has agreed that 
he will cause no such obstruction and 


will afford the necessary facility for 


entry and exit-and, if necessary, repairs. 


We record this undertaking — which will 


be sufficient for the present purpose, 
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6. We direct the appellant in the cir- 
cumstances of the case to pay a sum of 
Rs, 2,000/- by way of costs to the respon- 
dent. Shri R. K. Garg appearing for the 
respondent states that a sum cf Rupees 
1.000/- be made over to the Legal Aid 
Society (Supreme Court) out of this sum, 
The appeal is disposed of accordingly, 


Appeal allowed, 


AIR 1982 SUPREME COURT 818 . | 
(From: 1981 All. L. R. 612) 
A. P. SEN AND R. B. MISRA, JJ. 


Petition for Special Leave to Appeal 
(Civil) No. 7771 of 1981, D/- 29-1-1982. 


Babu Lal, Petitioner v. M/s. Hazari Lal 
Kishori Lal and others, Responcents. 


Specific Relief Act (47 of 1963! Ss. 22, 
21 and 28 — Civil P. C. (4908), S, 47 and 
O. 2, R. 2 — Agreement to sell — Ven- 
dor selling property to another in defiance 
of previous agreement — Suit fcr. speci- 
fic performance — Relief of psssession 
can be granted at appellate stage. (T. P. 
Act (1882), S. 55). 


Respondents 6-9 entered into an agree- 
ment with Respondents 1-5 for sale of 
certain plots of land. Some amount was 
paid as earnest money. The sale d2ed was 
agreed to be executed within fifteen days 
of the agreement. Respondents 6-9 how- 
ever, executed a sale deed in favour of 
petitioner in respect of the same pro- 
perty in defiance of the earlier agreement 
with Respondents 1-5. The Respondents 
1 to 5 filed a suit for specific perfarmance 
of contract. The trial Court dismissed the 
suit but on appeal the Addl District 
Judge decreed the suit. In Second Appeal 


the. High Court confirmed the judgment ' 


and.decree of the first Appellate Court 
with a slight modification inasmuch as 
the High Court directed the pe:itioner 
and respondents Nos. & to 9 to execute 
the sale deed in favour cf the respondents 
Nos, 1 to 5. The decree-holders applied 
for execution of decree. Petitioner filed 
objection under 'S, 47, Civil P. C Ulti- 
mately, the High Court modified the 
order of the Courts below in these pro- 
ceedings to the effect that the decree- 
holders shall be entitled to possession 
also. The special leave to appeal was 
sought on the ground that the High Court 
could not grant relief in execution ap- 
Plication in excess of and outside the 


framework of the prayer by the plain- 
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tiffs in the original main suit. As a 
second limb to this argument it was fur- 
ther contended that the High Court acted 
in flagrant violation of the provisions of 
S. 22 of the Specific Relief Act in grani- 
iog the relief of possession, 


Held. that the High Court was right in 
granting relief and there was no fault 
with the High Court judgment and con- 
sequently the special leave could not be 
granted. (Paras 29, 30) 

Section 22 of the Specific Relief Act 
which enacts a rule of pleading provides 
that a person in a suit for specific perfor- 
mance of a contract for the transfer of 
immoveable property, may ask for ap- 
propriate reliefs, namely, he may ask for 


‘possession, or for partition or for sepa- 


rate possession including the relief for 
sspecific performance: These reliefs he 
ean claim, notwithstanding anything con- 
tained in the Civil P. C., to the contrary. 
Sub-see. (2) of this section, however, spe- 
cifically provides. that these reliefs can- 


- not. be granted by the’Court,. unless they. 


have been expressly claimed by the plain- 
tiff in the suit, 

The proviso to this sub-s, (2), however, 
says that where the plaintiff has not spe- 
cifically claimed these reliefs in his 
plaint, in the initial stages of the suit, the 
Court shali permit the plaintiff at any 
stage of the proceedings, to include one 
or more of the reliefs, by means of an 
amendment of the plaint on such terms 
as 1 may deem proper. The only purpose 
of this newly enacted provision is to avoid 
multiplicity of suits and that the plaintiff 
may get appropriate relief without being 
hampered by procedural complications. 

(Paras ‘11, 12) 


The expression tin an appropriate case” 
in S, 22 (1) is very significant. The ex- 
pression oniy indicates that it is not al- 
ways incumbent on the plaintiff to claim 
possession or partition or separate posses- 
sion in a suit for specific performance of 
a contract for the transfer of the immove- 
abie property. That has to be done 
where the circumstances demanding the 
relief for specific performance of the con- 
tract of sale embraced within its ambit 
not only the execution of the sale deed but 
also possession over the property convey- 
ed under the sale deed. It may not always 
be necessary for the plaintiff to specifically 
claim possession over the property, the 
relief of possession being inherent in the 
relief for specific performance of the con- 
tract of sale. Besides, the proviso to subs 
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sec, (2) of S. 22 provides for amendment 
cf the plaint on such terms as may be 
just for including a claim for such relief 
“at any stage of the proceedings’. In a 
case where exclusive possession is with 
the contracting party. a decree for specific 
performance of the contract of sale 
simpliciter, without specifically providing 
for delivery of possession,.may give com- 
plete relief to the decree-holder. In order 
to satisfy tha decree against him com- 
pletely he js bound not only to execute 
the sale deed but also to put the property 
in possession of the decree-holder. This 
is in consonance with the provisions of 
S. 55 (1) of the T. P. Act which provides 
that the seller is bound to give, on being 
so required, the buyer or such person as 
he directs such possession of the property 
as its nature admits. (Paras 13, 16) 


The word “proceeding” has not been 
defined in the Act. That term is a very’ 
comprehensive term and generally speak- 
ing means a prescribed course of action 
for enforcing a legal right, Tf is not a 
technical expression with a definite 
meaning attached to it, but one the ambit 
of whose meaning will be governed by 
the statute. It indicates a prescribed 
mode in which judicial business is con- 
ducted. The word “proceeding” in S. 22 
includes execution proceedings also. 

(Para 17) 


Since neither a contract for sale nor a 
decree passed on that basis for specific 
performance of the contract gives any 
right or title to the decree-holder and 
the right and the title passes to him only 
on the execution of the deed of sale 
either by the judgment-debtor himself 
or by the Court itself in case he fails to 
execute the sale deed, it is idle to con- 
tend that a valuable right had accrued 
to the petitioner merely because a de- 
cree has been passed for the  specitic 

erformance of the contract. The limi- 
tation would start against the decree- 
holders only after they had obtained a 
sale in respect of the disputed property. 
It is, therefore, difficult to aecept that a 
valuable right had accrued to the judg- 
ment-debtor by lapse of time. S. 22 has 
been enacted only for the purpose of 
avoiding multiplicity of proceedings 
which the law Courts always abhor. 

(Para 21) 


Further, S. 28 (3) clearly contemplates 
that if the purchaser or lessee pays the 
purchase money or other sum which he 
is ordered to pay under the decree, the 
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Court may on application made in the 
same suit, award the purchaser or 
lessee such further relief as he -may be 
entitled to. Sub-cl. (b) of sub-sec. (3) of 
S. 28 contemplates the delivery of posses- 
sion or partition and separate possession 
of the property on the execution of such 
conveyance or lease. Sub-sec, (4) of S. 28 
bars the filing of a separate suit. for any 
relief which may be claimed under this 
section. This is an additional reason why 
the Supreme Court should not interfere 
with the eminently just order of the 
High Court. The High Court had amend- 
ed the decree passed by the first Appel- 
late Court and passed a decree for 
possession not only against the transferors 
but also against their transferee, that is, 
the petitioner. (Para 28) 


Cases Referred : Chronological Paras 


AIR 1976 Delhi 56 19 
AIR 1975 Delhi 155 ! 18 
AIR 1973 Mys 131 9 
AIR 1972 SC 1826 27 
AIR 1957 Pat 701 8 
AIR 1956 All 586: 1956 All LJ 470 

| 17, 19 
AIR 1955 Cal 267 8 


ATR 1954 SC 75 : 1954 SCR 360: 1954 

All LJ 73 2 
AIR 1954 All 643 : 1954 All LJ 255 8, 18 
AIR 1952 Cal 362 7 
AIR 1938 All 432 : 1938 All LJ 569 6 
AIR 1931 Pat 179 T 
AIR 1920 Pat 89:5 Pat LJ 314 7 
(1911) 14 Cal LJ 159: 11 Ind Cas 228 7 
(1910) ILR 37 Cal 57 : 14 Cal WN 527 7 


Mr. R. K. Jain Advocate, for Petitioner; 
Mrs. S. Bhandare, Advocate, for Respon- 
dents. 


MISRA, J. :— This is a petition for spe- 
cial leave to appeal against the judgment 
and order dated 2nd of Sept., 1981 passed 
by the High Court of Judicature at Allaha- 
bad disposing of Execution Second Ap- 
peals Nos. 1001 and 1720 of 1977 and Civil 
Revision No. 1447 of 1978. The petition 
was heard on 7th of Dec., 1981 at some 
length and after hearing the counsel for 
the parties we dismissed the same for 
reasons to be recorded later. We now pro- 
ceed to give the reasons. 


2. The present petition is a typical 
example of the desperate effort of the 
judgment-debtor to ward off the execu- 
tion of the decree till the bailiff knocks 
at the door. Respondents Nos. 6 to 9 
entered into an agreement with respon- 
dents Nos. 1 to 5 on 30th of July. 1967 
for sale of certain plots situate behind 
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their shop for. Rs.. 15,500/-. Respondents 
Nos, 1 to 5 had paid a sum of Rs, 1,500/- 
as earnest money pursuant to the agree- 
ment, The sale deed was agreed to be ex- 
ecuted within fifteen days of the agree- 
ment. Respondents Nos. 6 to 9, however, 
executed a sale deed in favour of the 
petitioner Babu Lal in respect of the 
same property for Rs. 20,000/- on "th of 
August, 1967 in defiance of the earlier 
agreement dated 30th of July, 1967. 
Under the circumstances respondents 
Nos. I to 5 were obliged to filea suit 
which was later on numbered .as suit 
No. 10 of 1968 in the Court of Civil Judge, 
Aligarh for specific performance of -the 
contract of sale. The petitioner resisted 
the claim on the ground that the sale in 
his favour was in pursuance of a prior 
agreement dated 8th of July, 1967, It ap- 
pears that during the pendency of the 
suit the petitioner started construction on 
the disputed plot after demolishing the 
old construction. The plaintiffs, therefore, 
filed an application for an injunction re- 
straining the petitioner from maxing’ any 
construction. The petitioner, however, 
gave an undertaking on 25th of March, 
1968 that he was making the consiruc-~ 
tion at his own peril and would demolish 
the construction and restore the land to 
its original position in case the suit of the 
plaintiffs was decreed. It appears that on 
the undertaking given by the petitioner 
the application for injunction was dis- 
missed. The trial Court dismissed.the suit 
but on appeal the Addl, Distric Judge 
decreed the suit. In Second Appeal the 
High Court confirmed the judgment and 
decree of the first Appellate Court with 
a slight modification inasmuch as the 
High Court directed the petitioner and 
respondents Nos. 6 to 9 to execute the 
sale deed in favour of the respondents 
Nos. 1 to 5 to bring it in line with the 
decision of the Supreme - Court in Lala 
Durga Prasad v. Lala Deep Chand, 1954 


SCR 360 : (AIR 1954 SC 75) wherein it 
was held : of 
“In a suit instituted by a purchaser 


against the vendor and a subsequent pur- 
chaser for specific performance of the 
contract of sale. if the plaintiff succeeds, 
the proper form of the decree to be pass- 
ed is to direct specific performance of the 
contract between the vendor and the 
plaintiff and direct the subsequent trans- 
feree to- join in the conveyance so, as to 
‘pass on the title which resides in him to 
the - plaintiff.” 
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The petitioner, however, . did- not. hand- 
over possession and remove construction 
raised by him despite. his undertaking 
dated 25th of March, 1968. The decree- 
holders, therefore, applied for execution 
of the decree. The judgment-debtor-peti- 
tioner filed an objection under S. 47, Civil 
P., C. taking all possible pleas to defeat 
the execution. His objections were three- 
fold: (1) The decree was  inexecutable 
as the decree-holders did not claim a re- 
lief for possession in the suit itself and 
consequently there was no decree for 
possession. The application for “execution 
by delivery of possession was liable to 
be dismissed on this score alone in view 
of S. 22 (2) of the Specific Relief Act. 
(2) The Urban Land Ceiling’ Act having 
come into force it was incumbent on the 
decree-holders to obtain the permission 
as required -under Ss. 26 and 27 of that 
Act and in the absence of any such per- 
mission the application for execution was 
not maintainable. (3) The vendors were 
not impleaded .as_ parties originally and 
they were impleaded as parties only after 
the Court had directed the vendors to 
execute the sale deed in Second Appeal. 
As the vendors, were not parties in the 
execution application it was not main- 
tainable and it was not open to the execu- 
tion Court to implead a person who was 
not originally impleaded in the applica- 
tion. The execution Court allowed the ob- 
jection of the judgment-debtor in part ‘in- 
asmuch as it directed the execution of 
the sale deed in pursuance of the de- 
cree. It, however, refused to grant the 
relief of possession with the observation 
that the remedy of the decree~-holders 
for possession was by means of a sepa- 
rate suit and not the execution proceed- 
ings. The other two' objections were, how- 
ever, overruled. The order of the execu- 
tion Court was confirmed in appeal by 
the First Addl. District Judge, Aligarh 
dated 21st of Feb., 1977.-This order gave 
rise to two appeals, one by the’ judg- 
ment-debtor, being: appeal No. 1720 of 
1977, and the other by the -decree-holders. 
being execution second appeal No. 1001 of 
1977 to the extent the order went. against 
them. There was yet another revision 
filed by the judgment-debtor-petitioner. 
being civil revision No. 1447 of 1978 
against the order dated 15th of March, 
1978 whereby the judgment-debtor was 
directed to execute a sale deed in favour 
of the 
permission from the Urban Land Ceiling 


Authorities under Ss. 26 and 27 of the 
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decree-holder without obtaining l 
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Act: The appéal as well as the revision 


filed by the. judgment-debtor were dis- 
_ missed while the appeal of the decree- 
holders was allowed and the order of the 
Courts below was modified to the effect 
that the decree-holders shall be entitled 
to possession also. The judgment-debtor- 
petitioner has now come to this Court to 
seek permission to file an appeal against 
the judgment of the High Court. dated 
2nd of Sept., 1981. 


3. Only one contention has been rais- 
~ed on behalf of the petitioner by Mr. 
Shanti Bhushan, senior counsel, that the 
High Court could not grant relief in ex- 
ecution application in excess of and out- 
side the framework of the prayer by the 
plaintiffs in the original main suit. As a 
second limb to this argument it was fur- 
ther contended that’-the High Court has 
~ acted in flagrant violation of the provi- 
sions of S. 22 of the Specific Relief Act 
in granting the relief of possession. In 
substance, the main plank of the conten- 
tion of the petitioner is based on S. 22 of 
the Specific Relief Act. As it stands after 
amendment of 1963, it reads: 


“22 (1) Notwithstanding anything. to the 
contrary contained in the Code of Civil 
Procedure, 1908 (5 of 1908) any person 
suing for the specific -performance of a 
contract for the transfer of immoveable 
property may, in an 
ask for— 

(a) possession, or partition and sepa- 
rate possession, of the property, in addi- 
tion to such performance; or l 
_ (b) any other relief to which he may 
be entitled, including the refund of any 
earnest money or deposit paid or made 
by him, in case his claim for specific per- 
formance is refused. 

(2) No relief under Cl. (a) or Cl. (b) of 
sub-sec. (1) shall be granted by the 
Court unless it has been specifeany 
claimed: 

Provided that where the plaintiff has 
not claimed any such relief in the plaint, 
the Court shall, at any stage of the pro- 
ceeding, allow him to amend the plaint 
on such terms as may be just for includ- 
ing a claim for such relief. 

(3) The power of the Court to grant 
relief under Cl. (b) of sub-section (1) shall 
be without prejudice to its powers to 
award compensation under’Sec. 21.” 


4. Mr. Shanti Bhushan was laying em- 
phasis on sub-sec. (2) of S; 22 to contend 


- that the plaintiffs: having: not claimed. any,- 
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relief for possession in the suit they can- 
not claim the same relief at a subsequent 
stage. According to him, in face of the 
clear mandate of sub-sec, (2) it was not 
open to the High Court to have allowed 
the relief of possession at the execution 
stage, and in any case without an amend- 
ment of the plaint. 


5. The contention ‘at the first flush ap- 
pears to be alluring and plausible but on 
a closer scrutiny it cannot be accepted. — 


6. It would be appropriate to refer to 
the state of law as it existed prior to the 
amendment of the Specific Relief Act in 
1963. One view was that the decree-hol- 
der does not acquire title or right to re- 
cover possession unless a sale deed is ex- 
ecuted, in execution of the decree for 
specific performance. In Hakim Enayat 
Ullah v. Khalil Ullah Khan, ATR 1938 All 
432, a Division Bench of the Allahabad 
High Court dealing with the question ob- 
served : 


, “A decree for specific performance only 
declares the right of the decree-holder to 
have .a transfer of the property covered 
by the decree executed in his favour. The 
decree by itself does not transfer title. 
That this is so is apparent from the fact 
that in order to get title to the property 
the decree-holder has to proceed in execu- 
tion in accordance with the provisions -of 
O. 21 of the Code. So long as the sale 
deed is not executed in favour of the de- 
cree~holder either by the defendant in the 
suit or by the Court the title to the pro- 
perty remains vested in the defendant and 
till the execution of the sale deed the de- 
cree-holder has no right to the possession 
of the property. It is only the execution 
of the sale deed that transfers title to the 
property.” 

7. In Kartik Chandra Pal v. Dibakar 
Bhattacharjee, AIR 1952 Cal 362 a Divi- 
sion Bench of the Calcutta High Court, 
however, after reviewing a number of re- 
ported cases, viz., Ranjit Singh v. Kali- 
dasi Devi, (1910) ILR 37 Cal 57; Madan- 
mohan Singh v. Gaja Prasad Singh, (1911) 
14 Cal LJ 159; Deonandan Prasad v. 
Janki Singh, (1920) 5 Pat LJ 314 : (AIR 
1920 Pat’ 89) and Atal Behary v. Barada 
Prasad, AIR 1931 Pat 179, observed (at 
p. 363): i 


“It is epdtecianias that in a suit for 
specific performance of contract for the 
sale of land it is open to the: plaintiff to 


joih in ‘the same suit two prayers, one for 
-the execution-of the deed of transfer and 
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another for recovery of. Pores of the 
land in question. i 


...We ought to remember in this connec- 
tion that no "special form of decree in a 
suit for’ specific performance is supplied 
by the Civil Procedure Code. Chapter 11, 
Specific Relief Act, deals with the various 
circumstances under which a contract may 
be enforced specifically and where it can- 
not be allowed. When a contract is to be 
specifically enforced, it means simply this 
that when the parties do not agree to per- 


form > the contract mutally the 
intervention of the Court is re- 
quired and the Court will do 


all such things as the parties would have 
been bound to do had this been done with- 
out the intervention of the Court, A ‘sale 
of. a property after payment of the con- 
sideration and upon due execution of the 
deed of sale presupposes and requires the 
vendor to put the purchaser in possession 
of the property. It cannot be suggested 
that when a party comes to Court for a 
specific performance -of a -contract he is 
to be satisfied with simply the execution 
of the document on payment of the con- 
sideration money. The Court when allow- 
ing the prayer for specific performance 
vests: the executing Court with. all the 
powers which are required to give full 
effect to the decree for specific perfor- 
mance. By the decree for specific perfor- 
mance. the Court sets out what it finds 
to be the real contract between the par- 
ties and. declares that such a contract ex- 
ists and it is for the executing Court to 
do the rest. ; 


It may be'noticed further that a decree 

in a sult for specific performance has been 
considered. to be somewhat in the nature 
of preliminary decree which cannot set 
out in the fullest detail all the different 
steps which are’ required to be taken to 
implement the main portion of the order 
directing specific performance of the con- 
tract: The. executing Court is in such a 


case vested with authority 2 issue neces- 


sary directions.” 


8. In Balmukand v. Veer Chand, AIR 
1954 All 643 the decree for specific per- 


formance of a contract of sale was silent: 


as to the.relief of delivery, of possession 
even though such relief was claimed in 
the suit. It was held by the Allahabad 
High Court that the executing Court was 
still competent ‘to deliver the possession. 
It was further held that it was not neces- 
sary in a suit for specific’ performance 
either to separately claim possession nor 


Babu Lal v. M/s. Hazari Lal Kishori Lal 


A. I. R. 


was it necessary for the Court td pass a 
decree for possession. A decree for spe- 
cific performance of a contract includes 
everything incidental to be done by one 
party or another to complete. the sale 
transaction, the rights and obligations of 
the parties in such a matter being govern- 
ed by S. 55 of the Transfer of Property 
Act. In Janardan Kishore .v. Girdhari Lal 
AIR 1957 Pat 701, the Patna High Court 
took the view that the relief of possession 


is inherent in a relief for specific perfor- ` 


mance of contract for lease, ‘and the 
Court executing a decree for specifice per- 
formance of such a contract can grant 
possession of the property to the decree- 
holder even though the decree did not 
provide for delivery of possession. In 
Subodh. Kumar v. © Hiramoni Dasi, AIR 
1955 Cal 267, the. Calcutta High Court 


took a similar view that the right to re- . 


cover possession springs out of the con- 
tract which was being specifically enforc- 
ed and not. as a result of the execution 
and completion of the conveyance, and as 
such the judgment-debtor was bound to 
deliver possession to the decree-holder. 


9. In Mohammed. Ali Abdul Chani- 
momin v. Bisahemi Kom Abdulla, AIR 
1973 Mys 131, the Mysore High Court ob- 
served that the liability to, deliver posses- 
.sSion for specific performance was neces- 
sarily implied in a decree for specific per- 
formance directing .the defendant to ex- 
-ecute a sale deed on the principle of 
cl. (f) of sub-sec. (1) of S. 55 of T. P. Act, 
according to which the liability to deliver 


possession arises immediately upon ex- ` 


ecution of a sale deed unless by agree- 
ment the date for delivery of possession 
is postponed. 


10. In this state of the law the Legis- 
lature intervened and on the basis of thë 
report of the Law Commission enacted 
Section 22 in 1963 as it stands, 


11. Section 22 enacts a rule of plead- 
ing. The Legislature thought it will be 
useful to introduce a rule that in order to 
avoid multiplicity of proceedings the 
plaintiff may claim a decree for posses- 
sion in a suit for specific performance, 
even though strictly speaking, the right 
to possession accrues only when suit for 
specific performance is decreed, The 
Legislature has now made a statutory 
. provision enabling the plaintiff to ask for 
possession in the suit for specific per- 
formance and empowering the Court to 
provide in the decree itself that upon 
payment by the plaintiff of the considera- 
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tion money within the given time, the 
defendant should execute the deed and 
put the plaintiff in possession. 

12. The section enacts that a person 
in a suit for specific performance of a 
contract for the transfer of immoveable 
property, may ask for appropriate reliefs, 
namely, he may ask for possession, or for 
partition or for separate possession in- 
eluding the relief for specific perform- 
ance. 
withstanding anything contained in the 
‘iCode of Civil Procedure, 1908, to the con- 
trary. Sub-sec. (2) of this section, how- 
ever, specifically provides that these re- 
liefs cannot be granted by the Court, un- 
less they have been expressly claimed by 
the plaintiff in the suit, Sub-sec. (2) of 
the section recognised in clear terms the 
well-established rule of procedure that 
the Court should not entertain a claim 
of the plaintiff unless it has been speci- 
fically pleaded by the plaintiff and prov- 
ed by him to be legally entitled to. The 
proviso to this sub-section (2), however, 
_says that where the plaintiff has not spe- 
cifically claimed these reliefs in his plaint, 
in the initial stages of the suit, the Court 
shall permit the plaintiff at any stage of 
the proceedings, to include one or more of 
the reliefs, mentioned above by means of 
an amendment of the plaint on such 
terms as it may deem proper. The only 
purpose of this newly enacted provision 
is to avoid multiplicity of suits and that 
the plaintiff may get appropriate relief 
without being hampered by procedural 
complications. 

13. The expression in sub-sec. (1) of 
S. 22 ‘in an appropriate case’ is very signi- 
ficant. The plaintiff may ask for the re- 
lef of possession or partition or separate 
possession ‘in an appropriate case’. As 


pointed out earlier, in view of O. 2, R. 2 


of Civil P. C. some doubt was entertained 
whether the relief for specific perform- 
ance and partition and possession could 
be combined in one suit; one view being 
that the cause of action for claiming re- 
hef for partition and possession could 
accrue to the plaintiff only after he ac- 
quired title to the property on the ex- 
ecution of a sale deed in his favour and 
since the relief for specific performance 
of the contract for sale was not based on 
the same cause of action as the reliéf for 
partition and possession, the two reliefs 
could not be combined in one suit. Simi- 
larly, a ease may be visualized where 
after the contract between the plaintiff 
and the defendant the property passed in 


Babu Lal v. M/s. Hazari Lal Kishori Lal 


These reliefs he can claim, not~. 


S.C. 823 


possession of a third person. A mere re- 
lief for specific performance of the con- 
tract of sale may not entitle the plaintiff 
to obtain possession as against the party 
in actual possession of the property. As 
against him, a decree for possession - must 
be specifically claimed for such a person 
is not bound by the contract sought to be 
enforced. In a case where exclusive pos- 
session is with the contracting party, a 
decree for specific performance of the 
contract of sale simpliciter, without speci- 
fically providing for delivery of posses- 
sion, may give complete relief to the de- 
cree-holder. In order to satisfy the de- 
cree against him completely he is bound 
not only to execute the sale-deed but also 
to put the property in possession of the 
decree~holder. This is in consonance with 
the provisions of S. 55 (1) of the T. P. Act 
which provides that the seller is bound 
to give, on being so required, the buyer 
or such person as he directs. such posses- 
sion of the property as its nature admits. 

14. ‘There may be circumstances in 
which a relief for possession cannot be 
effectively granted to the decree-holder 
without specifically claiming relief for 
possession, viz, where the ‘property 
agreed to be conveyed is jointly held by 
the defendant with other persons. In 
such a case the plaintiff in order to obtain 
complete and effective relief must claim 
partition of the property and possession 
over the share of the defendant. It is in 
such cases that a relief for possession 
must be specifically pleaded. 


15. In the instant case, it is pointed 
out on behalf of the petitioner that the 
possession was not with the respondents 
Nos. 6 to 9 but was with a third person 
namely, the petitioner, who was subse- 
quent purchaser and, therefore, this was 
an appropriate case where the relief for 
possession should have been claimed by 
the plaintiffs-respondents Nos. 1 to 5. 


16. It may be pointed out that the 
Additional Civil Judge had decreed the 
suit for specific performance of the con- 
tract. The High Court modified the de- 
cree to the extent that the sale deed was 
to be executed by respondents Nos. 6 to 


‘O. together with the petitioner. In short, 


the decree was passed by the High Court 
not only against respondents Nos. 6 to 9 
but also against the subsequent purchaser 
i. e., the petitioner and thus the petitioner 
was himself the judgment-debtor and it 
cannot be said that he was a third person 
in possession and, therefore, relief for 
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possession must be. claimed. .The- conten- 
tion on behalf of the petitioner is that the 
relief for possession must be claimed in 
a suit for specific performance of a 
contract in all cases. This argument 
ignores the significance of the words ‘in 
aù appropriate case’. The. expression only 
indicates that it is not always incumbent 
on the plaintiff to claim possession or 
partition or separate possession in a suit 
‘for specific performance of a contract -for 
the transfer of the immoveable property. 
'That has to be done where the circum- 
stances demanding the relief for specific 
performance of the contract of sale 
embraced within its ambit not only the 
execution of the sale deed but also pos- 
session over the property conveyed under 
the sale deed. It may not always be 
necessary for the plaintiff to specifically 


| 





'relief of possession being inherent in the 
relief for specific performance of the con- 
tract of sale. Besides, the proviso to 
‘sub-sec (2) of S. 22 provides for amend- 
ment of the plaint on such terms as may 
ibe just for including a claim for such 
relief ‘at any stage of the proceedings’. 





17. The word ‘proceeding’ is not de-. 


fined in the Act. Shorter Oxford Dic- 
tionary defines it as “carrying on of an 
action at law, a legal action or process; 





law; any step taken in a cause bv either 
party”. The term ‘proceeding’ is a very 
comprehensive term and generally speak- 
ing means a prescribed. course of action 
for enforcing a legal right. It is not a 
technical expression with a definite mean- 
ing attached to it, but one the ambit of 


whose meaning will be governed by the. 


statute. It indicates a prescribed mode in 
which judicial business is conducted. The 
word ‘proceeding’ in S. 22-includes execu- 
tion proceedings also. In Rameshwar 
Nath v. Uttar Pradesh Union Bank Ltd., 
AIR 1956 All 586 such a view was taken. 


It is a term giving the widest freedom to | 
a Court of law so that it may do justice 


to the parties in the case. Execution is a 
stage in.the legal proceedings. It is-a 
step in the judicial process. It marks a 
stage in litigation. It is.a-step in ‘the 
ladder. In the journey of litigation there 
are various stages. One of them is ex- 
ecution. 


18. In Mahendra Nath Gupta vV. Mis. 


Moti, Ram Rattan Chand, AIR.1975 Dethi 


155, _the Delhi High Court endorsed . the. 


view taken in. Balmukand. v. Veer Chand 
(AIR: 1954 All 643). (supray that where in 
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claim possession over the property, the. 


'any act done by authority of a Court of 
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a` suit for specific performance, of the. 
contract for sale relief for possession is. 
not claimed and consequently the decree. 
passed in the suit contains no relief for. 
delivery of possession. the Court execut- 
ing the decree is competent to deliver 
possession, an order directing delivery of 
possession being merely incidental to the’ 
execution of the deed of sale. The Court, | 
however, observed that on March 1, 1964. 
Specific. Relief Act of 1963 came into force 
and this Act altered the law by enacting 
S. 22. It made it necessary for the plain- 
tiff to ask specifically the relief of pos- 
session in suits for. specific performance. 
The Court, however, held that S. 22 of. 
the Specific Relief Act of 1963 had no 
application to that case as the decree was 
passed when the old Act was in force. 


19. The same High Court, however, in. 
Eex-Servicemen Enterprises (P) Ltd. v.. 
Sumey Singh, AIR 1976 Delhi 56 con- 
Sidered the effect of S. 22 (2) with its 
proviso. In that case the decree did not 
give the plaintiff the relief of possession. 
The question arose: Was the Court power-. 
less to put him in possession of the pro- . 
perty though he had a decree for specific 
performance in his favour? The - Delhi 
High Court observed (at pp. 58, 59): 


"Section 22 enacts a rule of pleading. 
The legislature thought it will be useful 
to introduce a rule that in order to avoid 
multiplicity of proceedings the plaintiff 
may claim a decree for possession in a 
suit for specific performance even though 
strictly speaking the right to possession 
accrues only when specifice performance 
is decreed, The legislature has now made 
a statutory provision enabling the plaintiff — 
to ask for possession in the suit for spe- 
cific performance and empowering the” 
Court to provide in the decree itself that - 
upon payment by the plaintiff of the con- ` 
sideration money within the given time, 
the defendant should execute the deed and 
put the plaintiff in possession. 


In my opinion the proviso gives ample 
power to a Court to allow the amendment” 
of the plaint even at this stage. The pro- 
viso says that the amendment of the 
plaint can be allowed “at any stage of the 
proceedings” on such terms as, may be © 
just for including a claim for possession 
where the plaintiff has not claimed such 
relief in ‘his original plaint. 


The term “proceeding” is .a very. 


comprehensive term .and.generally;speak- . 


ing means,a prescribed’ course’ of ‘action, .. 


for enforcing-a legal right,- It is not a.. 


- 
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technical expression with a definite medn- 
ing attached to it, but one the ambit of 
whose ‘meaning will be governed by the 
statute. It indicates a prescribed mode in 
which judicia] business is conducted, 

The word “proceeding” in S. 22 in my 

opinion. includes execution proceedings 
also.” 
The High Court had relied upon Ramesh- 
war Nath v. U. P. Union Bank Lid., AIR 
1956 All 586 for its decision in this case. 
We are in complete agreement with the 
view taken by the Delhi Court in this 
case. 

20.. It is thus clear that the Legisla- 
ture has given ample power to the Court 
to allow amendment of the plaint at any 
stage, including the execution proceed- 
ings. In the instant case the High Court 
granted ‘the relief of possession and the 
objection raised on behalf of the peti- 
tioner is that this was not possible at the 
execution stage and in any case the Court 
should have allowed first an amendment 
in the plaint and then an opportunity 
should have been afforded to the peti- 
tioner to file an objection. 


21. If once we accept the legal posi- 


tion that neither a contract for sale nor 
a decree passed on that basis for specific 
performance of the contract gives any 
right or title to the decree-holder and the 
right and the title passes to him only on 
the execution of the deed of sale either 
by the judgment-debtor himself or by the 
Court itself in case he fails to execute 
the sale deed, it is idle to contend that a 
valuable right had accrued to the peti- 
tioner merely because a decree has been 
passed for the specific performance of 
the contract. The limitation would start 
against the decree-holders only after they 
had obtained a sale in respect of the dis- 
puted property. It is, therefore, difficult 


to accept that a valuable right had accru- ` 


ed to the judgment-debtor by lapse of 
time. S. 22 has been enacted only for 
the purpose of avoiding multiplicity of 
proceedings which the law Courts always 
abhor. 

22. The only amendment to be made in 
the plaint was to add a relief for posses- 


sion necessitated because of the provisions _ 
of S. 22. which is only an enabling. provi- 


sion. 
23, There has been a protracted liti- 


gation and.it has dragged on practically 


i about 13 years and it will be really 

a travesty of justice to ask the decree- 
holders’ to ‘file a separate - suit for. posses~ 
sion: The’ -objectién of the petitioner” is 
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hyper-technical. The execution court has 
every jurisdiction to allow the amend- 
ment. The only difficulty is that instead 
of granting a relief of possession the High 
Court should have allowed an amendment 
in the plaint. The mere omission of the 
High Court to allow an amendment in the 
plaint is not so fatal as to deprive the de- 
cree-holders of the benefits of the decree 
when S. 55 of T. P., Act authorises the 
transferee to get possession in pursuance 
of a sale deed. 


24. As pointed out in the earlier part of 
the judgment. the petitioner had started 
construction and, therefore, the decree- 
holders sought to injunct him from mak- 
ing construction on the disputed land but 
they were lulled by the undertaking given 
by the petitioner that he would demolish 
the construction and restore the land to 
ifs original position in case the suit for 
specific performance was decreed. The 
undertaking given no doubt is a clever 
undertaking, but that might have given an 
impression to the plaintiffs-decree-holders 
that in the event of success of the suit the 
construction would be demolished and 
they would get back possession. Now, the 
judgment-debtor-petitioner seeks to take 
advantage of the expression used in the 
undertaking to contend that he had under- 
taken only to demolish the construction 
and restore the land to its original posi- 
tion. The contention now raised is that- 
the petitioner never gave an undertaking 
to restore back possession of the disputed 
property to the decree-holders. Indeed, 
Mr. Shanti Bhushan stated before the 
Court that he was prepared to get the con- 
struction demolished but then stops short 
and says that possession could not be de- 
livered to the decree-holders unless there 
was an amendment in the plaint. We are 
not prepared to take such a narrow view 
of S. 22. It was open to the Court to 
allow an amendment and the Court on 
the basis of that section has allowed de- 
livery of possession in pursuance of the 


_ decree passed in the case. 


25. Before closing discussion on this . 
point we cannot lose sight of S. 28 of the - 
Specific Relief Act, 1963, which reads: 


“28. (1) Where in any suit a decree for | 
specific performance of a contract for the ` 


‘ sale or lease of immovable property has 


been made and the purchaser or lessee 
does not, within the period allowed by the 
decree or such further period as the Court 
may _allow, pay the purchase-mioney or 


other sum which the Court’ has’ ordered 
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him to pay, the vendor or lessor may 
apply in the same suit in which the decree 
- is made, to have the contract rescinded 
and on ‘such application the Court may. 
by order, rescind the contract either so far 
as regards the party in default or alto- 
gether, as the justice of the case may re- 
quire. 

(2) Where a contract is resdnded under 
sub-section (1), the Court-—— 


(a) -shall direct the purchaser or the 
lessee, if he has obtained possession of the 
property under the contract, to -restore 
such possession to the vendor or lessor, and 

(b) may. direct payment to the vendor 
or lessor of all the rents and profits which 
have accrued in respect of the property 
from the date on which the possession 
was so obtained by the purchaser or 
lessee until restoration of possession to 
the vendor or lessor. and, if the justice 
of the case so requires, the refund of any 
sum paid by the vendee or lessee as 
earnest money or deposit in connexion 
with the contract. 


` (8) If the purchaser or lessee pays the 
purchase money or other sum which he is 
ordered to pay under the. decree within 
the period referred to in sub-section (1), 
the Court may, on application made in 
the same. suit, award’ the purchaser or 
lessee such further relief as he may be 
entitled to. including in appropriate cases 
all or any of the following reliefs, namely: 


(a) the execution of a proper convey- 
ance or lease by the vendor or lessor; 

(b) the delivery of possession, or parti- 
tion, and separate possession of the pro- 
perty on the execution, of such convey- 
ance or lease. 

(4) No separate suit in pepeti of any 
relief which may be claimed under this 
section shall lie at the instance of a ven- 
dor, purchaser, lessor or lessee, as the 
case may be.” 

26. Sub-section 


clearly contemplates that 
chaser or lessee pays. the 


(3) of Section 28 
if the pur- 
purchase 


money or other stim which he is 
ordered to pay under the decree. the 
Court may on application made in the 


same suit, award the purchaser or lessee 
such further relief as he may be entitled 
to. Sub-cl. (b) of sub-see. (3) of S. 28 


contemplates the delivery of possession . 


or partition and separate possession of the 
propery on the execution of such con- 
veyance or lease. Sub-sec. (4) of S. 28 
bars the filing of a separate suit for any 
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relief which may be claimed under this 
section. 


21. In Hungerford Investment Trust 


Ltd. v. Haridas Mundhra, (AIR 1972 SC . 


1826) dealing with S. 28 (1) of the Speci- 
fic Relief Act, 1963 this Court observed 
(at p. 1832): 


“The Specific Relief Act, 1963, is not an 
exhaustive enactment and under the law 
relating to specific relief a Court which 
passes a decree for specific performance 
retains control over the decree even after 
the decree had been passed. Therefore, 
the Court, in the present case, retained 


, control over the matter despite the decree 


and it was open to the Court, when it was 
alleged that the party moved against had 


“positively refused to complete the con- 


tract, to entertain the application and 
order rescission of the decree if the al- 
legation was proved,” 


The reasoning given by this Court with 
regard to the applicability of sub-sec. (1) 
of 5. 28 will equally apply to the applica- 
bility of sub-sec. (3) of S 28. ~~: 


28. This is an additional reason why 
this Court should not interfere with the 
eminently just order of the High Court. 
The High Court had amended the decree 
passed by the first appellate Court and 
passed a decree for possession not only 
against the transferors but also against 
their transferee, that is, the petitioner. 


29. Procedure is meant to 
the cause of justice and not to retard it. 


The difficulty of the decree-holder starts ` 


in getting possession in pursuance of the 
decree obtained by him. The judgment- 
debtor tries to thwart the execution by 
all possible objections. In the circum- 
stances narrated above, we do not find 
any fault with the order ae by the 
High Court. l 


30. For the reasons given above the 
petition for special leave toʻappeal must 
fail and it was accordingly dismissed. 


Petition dismissed. 


advance 


~ 


1982 


AIR 1982 SUPREME COURT 827 
(From: Madhya Pradesh)* 
D. A. DESAI AND A. VARADARAJAN, 
JJ. i 
Civil Appeal No. 853 of 1981, D/- 4-2- 
1982. 


Amitabh Shrivastava, Appellant v. 
State of Madhya Pradesh and others, Re- 
spondents. 


Constitution of India, Arts. 15, 226 — 
Ruies framed by M. P. Government for 
Admission to Medical, Dentistry and 
Ayurvedic Colleges (1979), Rr. 9, 20, 7 — 
Admission to medical college — Reserva- 
tion for specific categories — Overall 
shortage of qualifying candidates — Mini- 
mum qualification statutorily lowered — 
Seats still vacant —- Govt. by executive 
order further lowering minimum qualifi- 
cation — R. 9 could not be applied at this 
stage for finalising admissions. (Admin- 
istrative Law — Administrative direc- 
tions). Mise. Writ Petn. No. 167 of 1980, 
D/- 4-11-1980 (Madh Pra), Reversed. 


Admission to medical colleges in the 
State of Madhya Pradesh are made 
strictly from the merit list prepared on 
the basis of the result of the pre-medi- 
cal examination. The minimum quali- 
fying marks for admission as provided 
by R. 20 are 50% in the aggregate and 
33% of marks in each of the subjects in 
the pre-medical examination. Some seats 
are reserved for specific categories of 
candidate passing the pre-medical exam- 
‘ination. R. 9 provides that in case suffi- 
cient number of candidates do not qua- 
lify for admission under any reserved 
category, and any seats remain vacant, 
such vacant seats shall be filled by pre- 
paring a combined merit list of all the 
remaining categories of candidates on 
the waiting list and the candidates shall 
be admitted according to merit in the 
list so prepared. In the relevant acade- 
mic year there was inavailability of 
required number of candidates possess- 
ing the minimum qualifying marks in all 
the categories. As such the minimum 
qualifying marks were - lowered by 5% 
(that is to 45% in aggregate) and candi- 
dates were accordingly admitted. Even 
then there was an overall shortage of can- 
didates and many seats still remained 
vacant. As such the State Govt. by an 
executive resolution lowered the mini- 


*Misc. Writ Petn. No. 167 of 1980, D/- 
4-11-1980 (Madh Pra). 
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mum marks to 43%. The State Govt. at 
this stage applied R. 9 and gave admis- 
sions, accordingly. In the result the ap- 
pellant an aspirant for admission to the 
medical college who had secured 43.6% 
of marks in the pre-medical examination 
and who belonged to a reserved category 
was refused admission. 

Held, since the minimum qualifying 
marks were reduced to 43% by an execu- 
tive order without any provision therefor 
in the statutory Rules, R. 9 could not be 
applied at that stage and as such the ap- 
pellant who had secured 43.6% marks in 
the aggregate should have been admitted 
in the category to which he belongs. 

(Para 11) 


Furthermore the difference between 
45% in the aggregate, to which the mini- 
mum qualifying marks were reduced 
under Note (1) to R. 20 and 43.6% of 
marks in the aggregate secured by the 
appellant was so little that it could not 
be a valid or sufficient reason for giving 
a go-bye, on the ground of merit, to the 
reservation. Misc. Writ Petn. No, 167 of 
1980, D/- 4-11-1980 (Madh Pra), Reversed, 

(Para 11) 


Mr. Shiv Dayal, Sr. Advocate, M/s. P. S. 
Das Gupta and J. B. Dadachanji, Advo- 
cates with him, for Appellant; M/s. Gopal 
Subramanium and S. A. Shroff, Advo- 
cates, for Respondents. 


VARADARAJAN, J.:— This appeal by 
special leave is directed against the judg- 
ment of K. K. Dube, J. of the Madhya 
Pradesh High Court in Writ Petition No. 
167 of 1980, with whom the learned ‘Chief 
Justice of that High Court had agreed on 
a difference of opinion between the learn- 
ed Judge and A. R. Navkar, J. The peti- 
tion filed under Art. 226 of the Constitu- 
tion was for the issue of a writ, order or 
direction for the writ petitioner’s admis- 
Sion into one of the medical colleges in 
Madhya Pradesh for the M.B.B.S. course, 
commencing in the academic year 1979-80. 
After hearing the learned counsel for the 
parties we allowed the appeal by a brief 
order on 14-1-1982 without any order as 
to costs, on account of the urgency of 
the matter, reServing our reasons to be 
given later, and directed the respondents 
to admit the appellant to the M.B.B.S. 
course for the academic year 1981-82 for 
which admissions are admittedly going on 
even now. We are presently giving rea- 
sons. 

2. The Government of Madhya Pra- 
desh, Public Health and Family Welfare 
Department, have framed Rules on 17-4- 
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1979 for admission into the Medical, Den- 
tistry and Ayurvedic Colleges in ` the 
State. In this appeal we are not concern- 
ed with the Dentistry and Ayurvedic Col- 
leges. There are six Medical Colleges in 
the State of Madhya Pradesh affiliated to 
different universities. There are 720 seats 
for admission into the first year course 
in those six colleges. R. 5 (1) of the afore- 
said Rules, hereinafter referred to as the 
Rules, lays down that no candidates shall 
be admitted to the M.B.B.S. course unless 
he has passed the B.Sc. 
years degree course Medical Group) 
examination of the recognised universi- 
ties of the State with Physics, Chemistry, 
Biology (Zoology and Botany) or any 
examination of any other university or 
board recognised as equivalent thereto 
with practical tests in each subject pro- 
vided the candidate has passed in each of 
those subjects in theory and practical 
separately. Under R. 6 of the Rules no 
candidate shall be admitted to the medi- 
cal college unless he completes the age of 
17 years on the 31st Dec. of the year of 
admission to the college. R. 1 (3) provides 
for the pre-medical examination being 
held every year for selection of candi- 
dates for admission to the medical col- 
leges in the State and says that all ad- 
missions to those colleges have to he 
made only from the merit list prepared 
on the basis of the result of that exam- 
ination except in the case of seats placed 
at the disposal of the Government of 
India or other States. 

3. Under R. 7 certain number of seats 
have ‘to be reserved for specific categories 
of candidates passing the pre-medical 
examination as below:— 

(1) Fifteen per cent shall he reserved 
for women candidates; 


(2) Fifteen per cent shall be reserved’ 


for each of the categories of Scheduled 
Castes and Scheduled Tribes candidates; 


(3) Seats not exceeding 3 per cent may 
be reserved for children of military per- 
sonnel who have to produce the neces- 
sary certificates. 


Apart from those reservations, under R. 8 
seats not exceeding 3 per cent are reserv- 
ed for nominees of the Government of 
India and three seats are reserved for 
candidates nominated by the Government 
of Jammu and Kashmir in consideration 
of three seats. reserved in the medical 
‚colleges in that State for candidates ii 
‘the ‘State of Madhya Pradesh. ' 


_ 4. Under R. 20, selection of negates 
from’ amotigst': those’ who ‘had’: 


- Amitabh’ Shrivastava v, State of M. P; `` 


Part I (three. 


appeared =: 


shall be made strictly on merit” ds dis- 


ALR: - 
and qualified in the written examination. 


closed by the total number of marks ob- ` 


tained by a candidate in the pre-medical 


_ examination. The qualifying ` marks for 


admission shall be 50% in the aggregate 
and 33 per cent in each of the subjects. 
For Scheduled Castes and Scheduled 
Tribes candidates the minimum qualifying 
marks shall be 45 per cent in aggregate 
and 30 per cent in each of the subject. In 
case the required number of candidates 
for admission are not available according 
to the above percentage of qualifying 
marks the Board conducting. the pre- 
medical examination under R.-2 shall 
have power to lower the marks up to 5 
per cent in the aggregate for all catego- 
ries of candidates. If even with the re- 
laxation granted by the Board, as above, 
required number of candidates in, the 
categories of Scheduled Castes and Sche- 
duled Tribes are not available for admis- 
sion the Government has power to grant 
special relaxation in the maximum qua- 
7 lifying marks to the extent considered 
necessary. 


3 Under R. 9, in case sufficient. num- 
ber of candidates do not qualify for ad- 
mission under any reserved category and 
any seats remain vacant, such vacant 


‘seats shall be filled by preparing a com- 


bined merit list of all the remaining cate-. 
gories of candidates on the waiting list 


and the candidates shall be admitted ac- 


fous to merit in the list so prepared, 


' 6. It is not necessary to refer to. any 
of the other rules for the purpose ‘of thig 
appeal. - 


1. Indisputably, the appellant belongs 
to the third category of seats reserved 
under R. 7 as he is a son of a military 
personnel settled in ` Madhya’ Pradesh. 
Sons-and daughters of military personnel 
of Madhya Pradesh . are entitled‘to 21 
seats in all out of 720 seats available in 
the six medical colleges in the State. As 
per the minimum number of qualifying 
marks prescribed in R. 20, namely, 50 per 
cent in the aggregate and 33 per cent in 
each of the subjects, children of military 
personnel secured only 8 seats, and 13 
seats in that category remained vacant 
and all other categories secured only 361 
seats and 338 seats of those categories re- 
mained vacant. The appellant did not 
qualify for admission on the basis of the 
marks specified'in R. 20 for the academic 
year 1979-80. Then the Board - applied 


‘ Note (1) to R. 20 which provides for low- 


ering. the minimum qualifying marks 


up to:5-per cent in the aggregate for” all- 
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categories of candidates, After that was . 


done 6 more candidates belonging. to the 
category of sons and daughters of mili- 
tary personnel and 274 more candidates 
belonging to all other categories secured 
admission and 7 seats belonging to the 
category of children of military personnel 
and 64 seats of all other categories re- 
mained vacant. Even then the appellant 
could not secure admission as he had se- 
cured only 43.6 per cent of marks in the 
aggregate and 33 per cent in each of the 
Subjects in the pre-medical examination 
and in the merit list prepared according 
to R. 9 he ranked 74 and only 71 candi- 
dates in that list could be admitted on 
the basis of merit. 


8 Then the Madhya Pradesh Govern- 
ment issued on executive notification 
dated 10th March, 1980 regarding relaxa- 
tion of qualifying marks for the purpose 
of admission to the medical colleges. 
That notification is to the effect that for 
the year 1979-80 candidates who have 
obtained at least 43 per cent of marks 
in the aggregate in the pre-medical exam~ 
ination shall be admitted to the medical 
colleges in the unfilled seats on the basis 
of merit according to the rules. Ordi- 
narily, the appellant who had secured 
43.6 per cent of marks in the aggregate 
in the pre-medical examination and an- 
other candidate in the category of child- 
ren of military personnel should have got 
admission after the lowering of the mini- 
mum qualifying marks to 43 per cent in 
the aggregate, leaving 5 seats in that cate- 
gory still vacant. But R. 9 was applied 
and a combined list of all the remaining 
categories on the waiting ‘list was pre- 
pared and the candidates were admitted 
according to merit in the list so prepared 
and consequently the appellant who be- 
longs to the category of children of mili- 
tary personnel and had secured 43.6 per 
cent of marks in the aggregate in the 
pre-medical examination could not secure 
admission. These facts are not in dispute. 


8. The appellant filed a writ petition 
for the aforesaid relief contending that as 
minimum qualifying marks have been 
reduced by the Notification dated 10-3- 
1980 to 43 per cent in the aggregate and 
as he had secured 43.6 per cent marks 
he should have been given admission in 
the category to which he belongs. The 
-writ petition was at first heard by K. K. 
Dube and A. R. Navkar, JJ. A. R. Nav- 
war, J. who decided in favour of. the ap- 
pellant, has observed in.. bis- a 
thus,:- aah dishes aie 


ere GRA 
Fa an 
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“The reduction of percentage of marks 
for admission by the Government on 
10-3-1980 (Annexure II) clearly shows 
that the candidates who got 43 per cent 
of marks will be eligible for admission. 
There is nó dispute that the petitioner 
got 43.6 per cent of marks in the pre- 
medical examination. Therefore, apply- 
ing this order. of reduction of qualifying 
marks (Annexure II), I am of the opinion 
that the right of the petitioner for admis- 
sion in the medical college cannot be de- 
feated by resorting to Rule 9 of the Rules, 
As mentioned above, Rule 9 of the Rules, 
in my opinion, is a mandatory one. It 
Says: ‘if any. seats remain vacant, such 
vacant seats shall be filled in by prepar- 
ing a combined merit list of all the re- 
maining categories of candidates on wait- 
ing list. This was not done when the per- 
centage of marks for admission was re- 
duced from 50 per cent to 45 per cent 
for all categories. Therefore, in my opin- 
ion, it cannot be done to defeat the right 
of the petitioner......... > I am of the opin- 
ion that the present petitioner cannot be 
denied his right of admission to the mèdi- 
cal college if he is otherwise eligible to 
get admission. Denial of admission to him 
by purporting to act on the strength of 
Rule 9 of the Rules, in my opinion, will 
not be justified and will amount to denial 
to him the protection given to him by 
Article 14 of the Constitution. The re- 
sult, therefore, is that the petition de- 
serves to be allowed........ fi 


But K. K. Dube, J. who took the oppo- 
site. view has, after extracting notification 
date 10-3-1980, observed in his judg- 
ment thus:— 


“The reduced qualifying marks limit is 
only. for filling up the vacant seats and 
the notification does not seek to amend 
Rule 20 or substitute 43 per cent for 50 
per cent marks in the aggregate as mini- 
mum qualifying marks limit laid down 
under Rule 20. Indeed, the notification 
does not state that the reduced qualifying 
marks limit is in substitution of the one 
provided in Rule 20. That being the posi- 
tion, Rule 9 would necessarily operate, 
and it is for selecting from amongst the 
candidates for the number of seats re- 
maining vacant by operation of Rule 9. 
The petitioner’s contention would have 
some.substance if Rule 9. was not, there. 
The effect of Rule 9 is- to wipe out the 


. reservation for admission to any of. the 


reserved categories. The main idea. is that 
the. best candidates: be given admission 
to the medical colleges, The reservation 
os. for, the , Purpose, of, securing | a conces- _ 
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sion and must operate in a like manner 
as provided in the Rules. The reservation 
is not absolute, and, therefore, when the 
minimum qualifying marks were reduced 
to 43 per cent it was only for filling up 
the vacant seats as obtained by operation 
of Rule 9 of the Rules, according to the 
merit in the combined merit list. We are 
unable to agree with the contention that 
the reduction in the eligibility to 43 per 
cent in the Government notification dated 
10th March, 1980 could be availed of by 
the petitioner and other similar candi- 
dates for filling up the 7 vacant seats in 


the reserved quota of the children of mili- 


tary personnel”, 


10. The learned Chief Justice before 
whom the matter came up on account of 
the difference of opinion between the two 
learned Judges who originally heard the 
writ petition, as mentioned above, while 
agreeing with K. K. Dube, J. has observ- 
ed in his judgment thus: — 


"When even on reduction of qualifying 


marks under Note (i) the required num- 
ber of candidates do not qualify for. ad- 
mission under any reserved category and 
seats remain vacant, Rule 9 begins to ap- 
ply and as directed by that Rule “such 
vacant seats shall be filled in by prepar- 
ing-a combined merit list of all the re- 
maining categories of candidates in. the 
waiting list and the candidates shall be 
admitted according to the merit in the 
list so prepared”. At this. stage there is 
no further scope for reservation. In other 
words, the reservation comes. to an end 
after the required number of candidates 
in a reserved category do not become 
available on reduction of qualifying 
marks in the aggregate by the Board in 
exercise of its power under Note (i) to 
Rule 20. It is generally expected that 
there would be a long waiting list of qua- 
lified candidates in the general category 
who would be available for filling in the 
seats transferred from a reserve cate- 


gory to general category. In 1979, how- 
ever, it so happened that there were 
vacancies in the general category, that 


is, there were not sufficient number of 
qualified candidates- who could have ex- 
hausted the general category under R. 9. 
It is at this ‘stage -that' the Government 
issued the order dated 10th March, 1980. 
It is in the interpretation and application 
of this order that’ difference of opinion 


has arisen. The order ‘has not been issued. 


_ under the Rules. It is an independent 
order. The order does not expressly refer 
“to any reservation. The order directs se- 
lection of candidates for vacant seats on 
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the basis of merit from those who had 
secured aggregate marks up to 43 per 


cent. The order was passed at a ‘stage 
when the reserved categories had come to 
an end under Rule 20 read with Rule 9 as 
sufficient number of candidates were not 
available, In my opinion, therefore, Dube, 
J. was right in holding that the order 


dated 10th March, 1980 did not bring 


back the reservation and selection had 
to be made on the basis of a combined 
merit list for all the vacant seats irres- 
pective of whether they originally þe- 
long to any reserved category.,.......se0 


There is yet another important factor 
to be taken notice of. Not only the vacan- 
cies in the reserved category of children 
of military personnel but there were 
also vacancies in the category of women 
to be filled in on the basis of a combined 
merit list and no reservation was at all 
allowed in working out the order of 10th 
March, .1980. The way. in which this order 
was applied by the Board had apparently 
the approval of the Government and no 
other candidate excepting the petitioner 
has come forward to challenge its appli- 


cation. As already pointed out, the order 


is not a statutory order. It is -an | order 
passed by the State Government in the 
exercise of its executive power. The Gov- 
ernment’s approval of the manner. in 
which the Board has applied the _ order 


goes to show that that was the intention 


of the Government in passing the order. 
Although the approval of the Govern- 
ment of a particular mode of application 
of an order is not decisive of its mean- 
ing and it is for the Court to decide the 
correct meaning, still when the meaning 
of an order which is purely executive is 
in doubt the way.in. which it has been 
applied by all concerned is a relevant 
factor to be-taken into account in decid- 
ing its true meaning. The uniform ap- 
plication of the order by. the Board with 
apparent approval of the Government for 
filling in all the vacant seats, goes a long 
way to show that the Government in- 
tended that the order should be applied 
by preparing a common merit list with- 
out.continuing the reservations, In these 
circumstances, even if the interpretation 
put forward by the learned counsel for 
the petitioner and accepted by Navkar, 
J. can be accepted as a possible inter- 
pretation, of. the order, it would not be 


_tight for me to hold ‘that it conveys the 


true meaning.” 


‘41. We are inclined to agree with the 
conclusion reached by A. R. Navkar, J. 
though for different reasons, The matter 
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is simple. Under R. 20, the minimum 
number of marks prescribed for admis- 
sion into the Medical Colleges in the 
State is 50 per cent in the aggregate and 
33 per cent in each of the subjects. On 
that basis, out of the total of 720 seats 
available in all the six medical colleges 
in the State only 8 out of 21 of the cate- 
gory of sons and daughters of military 
personnel, and only 361 out of 699 avail- 
able for all other categories could’ be 
and were admitted in the academic year 
1979-80. R. 9, which has been relied upon 
by the respondents as well as by K. K. 
Dube, J. and the Chief Justice says that 
in case sufficient number of candidates do 
not qualify for admission under any re- 
served category, barring, of course, - the 
category of Scheduled Castes and Sche- 
duled Tribes candidates, and any seats 
remain vacant, such vacant seats shall be 
filled by preparing a combined merit list 
of all the remaining categories of candi- 
dates on the waiting list and the candi- 
dates shall be admitted according to merit 
in the list so prepared. But that Rule 
was not applied by the respondents and 
could not be applied under the circum- 
stances of the case when 338 seats in all 
other categories and 13 seats of the cate- 
gory of sons and daughters of military 
. personnel could not be filled in 1979-80 
on the basis of the said minimum number 
of qualifying marks, namely, 50 per cent 
in the aggregate and 33 per cent in each 
of the subjects. Then Note (1) to R. 20 
providing for lowering of the qualifying 
marks up to 5 per cent in the aggregate 
‘for all categories was applied. Even then 
64 seats of all other categories and 7 seats 
of the category of sons and daughters of 
military personnel could ‘not be filled and 
remained vacant. Then the Government 
by an executive order issued the notifica- 
tion dated 10th March, 1980 reducing the 
minimum qualifying marks. to 43 per 
cent in the: aggregate, and it is only at 
this stage R. 9 was applied with the re- 
sult that in the category of sons and 
daughters of military personnel only -2 
more candidates could secure admission 
and 7 seats of that category had to be 
filed by other categories. We are of the 
opinion that since the minimum qualify- 
ing marks were reduced to 43 per cent 
by an executive order without any pro~. 
vision therefor in the statutory rules, 
R. 9 of the statutory rules could not be 
applied at that stage, and that the ap- 
.jpellant who had secured 43.6 per cent of 
marks in the aggregate should have been 


admitted in the category to which he 
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belongs. We think that the difference be- 
tween 45 per cent in the aggregate, to 
which the minimum qualifying marks 
were reduced under Note (1) to R. 20 and 
43.6 per cent of marks in the aggregate 
secured by the appellant is so little that 
it could not be a valid or sufficient reason 
for giving a go-bye, on the ground of 
merit, to the reservation provided for 
in R. 7 of the Rules. The appellant de- 
serves to be admitted even for this rea- 
son. In these circumstances we are unable 
to agree with the view taken by K. K. 
Dube, J. and the Chief Justice, and we 
agree with the conclusion reached by 
A. R. Navkar, J. The appeal is according- 
ly allowed without any order as to costs. 
As already directed the appellant shall be 
admitted to the M.B.B.S. course for the 
academic year 1981-82 in the category 
mentioned in R. 7 (3) (c) of the Rules. 


Appeal allowed. 
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Civil Appeal No. 478 of 1982 arising out 
of Special Leave Petn. (Civil} No. 7885 of 
1981, D/- 11-2-1982, 

Sri Ram Pyare Chaudhary and another, 
Appellants v. State of Uttar Pradesh and 
others, Respondents. 


U. P. Co-operative Societies, Act (11 of 
1966), S. 29 —— U. P. Co-operative Societies 
Rules (1968), Rr. 444, 445, 439 — Applicabi- 
lity —- Committee of Management — Elec- 
tion of. members — Mere holding of poll 
does not complete election process — “Cr 
operative year of their election year” — 
Means the year in which the member is 
elected. Writ Petn. No. 7869 of 1981 (AI), 
Reversed. 


The various stages of election are clearly 
demarcated in the rules. If the poll has be- 
come necessary and is held, the unavoidable 
and inescapable stage of counting of votes 
and the next stage of announcement of result 
and subsequently publicising the result are 
part and parcel and necessary adjuncts of 
conducting poll. If the rules provide for all 
the three stages it cannot be contended” that 
by merely holding of the poll the process of 
election can be said to have been completed 
and the term of mémbers who had contested 
would commence from the time of holding 
the election. No election process can bę 


BZ/BZ/A698/82/SSG 


832 S.C. ` Sri: Ram ' Pyare. Chaudhary. v.:State:of U. P, ACL Re 


said to be complete unless the votes are re 
corded, they are counted and those who have 
secured highest number of votes are declared 
elected and the result is publicised, 2s requir- 
ed by the relevant provision. (Para 8) 


Rule 445 (1) indicates the terminus a quo 
for commencement of the term, viz., that the 
term of office of the elected members would 
be three co-operative years including the year 
of their election. Even when votes are re 
corded, the candidates contesting the poll do 
not acquire the status of members of Com- 
mittee of Management. That status is ac- 
quired on being: declared elected. And un- 
less that status is acquired the term of office 
as member cannot begin to run. Therefore, 
the expression ‘co-operative year of their elec- 
tion year’, upon true construction can only 
mean the year in which the member is 
declared elected and not the year in which he 
contested the poll. (Para 8) 

When even though the poll for election of 
members of a Committee of Management 
was held on 11-9-1978, on account of the 
injunction granted by the Court, the result 
was declared on 28-1-1980 and on the very 
next day, i.e. 29-1-1980, there was election 
of the Chairman, the term of the members 
of the Committee of the Management would 
commence from the co-operative year com- 
mencing from 1-7-1979 and ending with 
30-6-1980, and including this year- the term 
would be of three years. Therefore, obvious- 
ly the term would expire on 30-6-1982. -Sub- 
section 4 (a) of S. 29 would not be attracted 
at all to the facts of this case. Therefore, 
the Registrar could not have- issued tele- 
printer message declaring that the term had 
come to an end on 30-6-1981. If the term 
had not expired, the administrator could not 
be appointed as contemplated by  sub-sec- 
tion (4) (b) of S. 29. Hence, the order of 
the. Deputy Registrar of the Co-operative 
Societies, appointing administrator was with- 
out jurisdiction and was clearly illegal and 
invalid. Writ Petn. No. 7869 of 1981 (Al), 
Reversed. (Paras 9 to 11) 

D. A. DESAI, J. :— The District Co-opera- 
tive Federation (Zila Sahakari Federation), 
Basti (‘Federation’ for short) is a‘ co-opera- 
tive society registered under the U. P. Co- 
operative Societies Act, 1965 (‘Act for short). 


As provided by S. 29 of the Act, the manage- - 


ment of the Federation vests in a committee 
designated as Committee of Management. 
The committee consists of 10 elected .mem- 


bers and 1 nominated member. As the term: 
of the -Committee..was drawing to a. close, . 
. programme -for election of the new ‘committee’ 
“óf management. was announced ‘as - required: 


>y 


. by Part VI of the’U. P, Co-operative Socie- 


ties Rules, 1968 (‘Rules’ for' short). Pursuant 
to. this programme poll was held on Sept.:11, 


1978. ' It is not made clear to us when the - 


counting of the votes commenced, though 
R. 444 (1) provides that counting of the votes 
will take place immediately after the closé of 
the poll except when postponed in a given set 
of circumstances. Sub-rule (4) of R. 444 pro- 
vides that Election Officer shall announce the 
result of election as soon as the counting is 
completed indicating the number of votes se- 
cured by each candidate. It appears that one 
Shri Kashi Nath whose name did not appear 
in the voters’ list and who, on account of. the 
omission, could not contest the election filed 
Civil Suit No. 291 of 1978 in the Court of 


- Munsif, Basti on Sept. 9, 1978 and asked for 


and obtained ad interim ex parte injunction 
restraining the defendants in the suit from 


_conducting the election of Board of Directors 


(Committee of Management), President, Vice- 
President and the delegates of District Co- 
Operative Federation, Basti and/or announc- 
ing the result of election. Defendants Nos. 1 
to 4 in the suit appeared and contested the 
application for interim injunction. The learn- 
ed Munsif after hearing both sides confirmed 
the injunction in the following terms: 


“6-C is allowed and’ the defendants Nos. 1 
to 4 are directed not to conduct the election. 
and not to declare the result, if any, of Board 
of Directors of District Co-operative Federa- 
tion, Basti, till disposal of the suit”. 


This order was made on Sept. 21, 1978. It 
appears that by the time the suit was filed and 
ex parte ad interim injunction obtained, the 
poll was already held but by the injunction, 
the defendants in the suit were prohibited- 
from declaring the result and accordingly the 
result was not declared. It now appears that 
the result was declared on Jan. 28, 1980, and 


the election of the Chairman and the. Vice- 


Chairman took place on Jan. 29, 1980. Ap- 
pellant No. 1 was elected as Chairman. The 


term of the members of the Committee of | 


Management as provided by R. 445 as amend- 
ed on June 30, 1981, is three co-operative 
years including the year of election. The 
Registrar of Co-operative Societies pursuant 
to the amended R. 445 issued a teleprinter 
message to various authorities indicating that 
the ‘term of. the committee of management 
has expired and administrator should be. ap- 
pointed as provided by sub-s. (4) (b) of S. 29 


‘of the Act. Pursuant to this teleprintér mes- ` 


sage, the Deputy. Registrar, Co-operative So- 
ciety, Gorakhpur made an. order on July ‘1, 
1981. that the term. of the members of the, 
committee: of -management of. the. Federation: 
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has expired on June 30, 1981, and proceeded 
to appoint an administrator. The appellants 
questioned the- validity and legality of the 
order of the Deputy Registrar in Writ Peti- 
tion No. 7869 of 1981 filed in the High 
Court of Judicature at Allahabad. 
- 2, The High Court was of the opinion that 
even though under R. 445 the term of the 
office of the elected members of the commit- 
tee of management of co-operative society is 
three co-operative years including the co- 
operative year of their election, once the poll 
is held and even though the result of the 
election is not announced, the term would 
commence from the date of the poll and 
therefore the decision of the Deputy Registrar 
that the term expired on June 30, 1981, is 
correct. The High Court accordingly dismis- 
sed the writ petition. Hence this appeal by 
special leave limited to one point only, 
namely, the commencement and completion 
of the term of office of the members of the 
committee of management of the second ap- 
pellant. l 

3. Section 29 (1) provides that the 
management of every co-operative society 
shall vest in a committee of management 
constituted in accordance with the Act, the 
rules and the bye-laws. Sub-sec. (2) provides 
that the term of the elected members of the 
committee of management shall be such as 
may be provided in the rules or the bye-laws 
of the society. Rule 445 (1) provides that ex- 
cept as otherwise provided in Rr. 406, ’433, 
434 and 435, the term of the office of the 
elected members of the committee of manage- 
ment of a co-operative society shall be three 
co-operative years including the co-operative 
year of their election. - Explanation appended 
to this Rule clarifies how the period of three 
co-operative years is to be computed. In sub- 
stance the explanation clarifies that: 


“For the purpose of determination on the 
term of a elected member the co-operative 
year during which the elections are held shall 
count as full year irrespective of the period 
left after such election in that co-operative 
year”, 

There is a proviso to this explanation which 
is immaterial. The expression ‘co-operative 
year’ is defined in S. 2 (i) of the Act to mean 
the year commencing on the Ist day of July 
and ending on the 30th day of June next 
following. 

_ 4 Part VI of the Rules sets out proce- 
dure for holding the election. Election of 
members of committee of management of a 
co-operative society has to be held in accord- 
aQce with the provisions of the Act and rul 
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and the District Magistrate of the district in 
which the headquarter of the society is situat- 
ed, shall take steps to organise the election 
under the superintendence, direction and con- 
trol of the Registrar (see R. 439(1)). Sub- 
rule (1) of R. 439 provides that the election 
in a co-operative society or societies or a 


class or classes of co-operative societies shall 


be held on such due date or dates as the 
Registrar may by order fix and the District 
Magistrate concerned shall on such dates 
being- so, fixed appoint by order one or more 
Election Officers or different Election Officers 
for different class or classes of society or for 
different areas for this purpose. Sub-r. (3) 
provides that the Election Officer shall per- 
form all such functions as are enjoined upon 
him by the Rules or as may be incidental to 
or necessary for the discharge of his duties. 
Rule 444 provides that the counting of votes 
will take place immediately after the 
closing of the poll and in case it is 
not possible to count votes immediately 
after the- close of the poll, the ballot 
boxes shall be sealed by the Election 
Officer and kept in the said custody in 
the nearest police station. Sub-rule (4) of 
R. 444. provides ‘that the election Officer shall 
announce the result of election as soon as 
the counting is completed indicating the 
number of votes secured by each candidate. 
Sub-rille (6) provides that the Election Offi- 
cer shall display a list of elected candidates 
on the notice board of the society and also 
at such public places as he may deem fit. 
Sub-rule (7) provides that a copy of the list 
prepared under sub-rule (6) shall be sent to 
the District Assistant Registrar concerned os 
the officer authorised under sub-rule (2) of 
R. 440 and also to Secretary/Managing Direc- 
tor of the Society concerned, 


5. Having noticed the conspectus of ths 
provisions bearing on the topic ‘election to a ` 
co-operative society’, the principal point can- 
vassed in this petition may be examined. Ac- 
cording to the appellant even though the poll 
was held on Sept. 11, 1978, the result, as re- 
quired by R. 444 (4), was declared for the 
first time on Jan, 28, 1980; the term of three 
co-operative years of the elected members of 
the co-operative society will expire on June 30, 
1982. | 


6. On the other hand, according to the 
respondents, as the poll was held on Sept. 11, 
1978, the term of three co-operative . years 
including the co-operative year of the elec- 
tion has expired on 30th June, 1981 aad 
therefore the order appointing the admin- 
istrator was legal and valid, ® 
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7. The question that emerges on rival con- 
tentions is as to from what date the term of 
the elected members of the committee of 
management shall commence. ‘The period of 
three years ag amplified by the Explanation 
to R. 445 (1) is to be reckoned not from the 
date of the election but the term shall be 
three co-operative years including the co~ 
operative year of the election. The co-opera- 
tive year, as pointed out earlier, commences 
on July 1 and ends on June 30 of the next 
succeeding year. Therefore, if the term .com- 
mences from the date of poll which happen- 
ed to be Sept. 11, 1978, the whole of co- 
operative year commencing from July 1, 1978 
would: have to be taken into reckoning for 
computing the term of three years and, there- 
fore, three years would expire on June 30, 
1981. The. question, however, is whether 
mere holding of the poll constitutes election 
of the members of committee of management 
or the result being declared after the count- 
ing has been completed and notified in the 
manner prescribed by sub-rules (6) and (7) of 
Rule 444 would provide the starting point for 
a- terminus quo for the term of office to com- 
mence. If the term was to commence ‘on the 
declaration of the result of election, in this 
case admittedly the result was declared on 
Jan. 28, 1980. That date would fall within 
the co-operative year from July 1, 1979 to 
June 30, 1980, and the term of three co-opera- 
tive years would expire on June 30, 1982. 


8. At one stage, Mr, Dixit, learned coun- 
sel for the respondents stated that there is no 
stage like declaration of result when the elec- 
tion of the members of .the committee of 
management of a co-operative society is held. 
Sub-rule (4) of R. 444 clearly indicates to the 
contrary and it casts an obligation on the 
Election Officer to announce the result of 
election as soon as the counting is complete 
and he is also under a duty to indicate the 
number of votes secured by each candidate. 
His duty does not end there. He has to dis- 
play a list of elected candidates on the notice 
board of the society and also at such public 
places as he may deem fit. He is also under 
an obligation to send a copy of the list pre- 
pared under sub-rule (6) to the District As- 
sistant Registrar concerned. It is, therefore, 
not possible to accept the submission that 
there is nothing like a stage of announcement 
of the result of election when election is held 
for electing members of the committee of 
management of a co-operative society. In 
fact, the various stages of election are clearly 
demarcated in the rules. If the pol! has be- 
come necessary and is held the unavoidable 
and inescapable stage of counting of votes and 
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the next stage of announcement of result and 
subsequently publicising the result are part 
and parcel and necessary adjuncts of conduct- 
ing poll. Ifthe rules provide forall the three 
Stages it is difficult to accept the submission 
that by merely holding of the poll, the pro- 
cess of election can be said to have been com- 
pleted and the term of members who had con- 
tested would commence from the time of 
holding the election. That is what the High 
Court holds. Says the High Court: 

“that the elections since were held on 11-9- 
1978, mere act of not declaring the result on 
account ‘of any order issued by the Court or 
a stay order granted by it which was sub- 
sequently vacated could not be taken as if 
the term of the committee of the manage- 
ment has not commenced”. 

The High Court, at another stage, observed 
that the postponement of declaration of the 
result did not justify the holding of the view 
that elections had not been held in Sept. 1978. 
Taken to the logical end, the judgment of the 
Court would imply that elected and non- 
elected members both who participated in the 
poll would have their term as members com- 
mence since the poll is held. Could this be 
the intendment of R. 445 (1)? This approach 
betrays lack of knowledge of the democratic 
process of election.. When the number of the 
members to be elected to the committee. of 
management is fixed and candidates in excess 
of the fixed number are desirous of seeking 
office, the democratic process postulates hold- 
ing of elections. Mere holding of poll which 
means recording of votes without anything 
more would be inconsequential. It is the 
counting of votes and the consequent declara- 
tion of fesult showing who amongst the con- 
testing candidates has secured highest number 
of votes or large number of votes which 
would determine who has become eligible for 
office by the democratic process. Therefore, 
recording of votes is a preliminary, stage, the 
counting of -votes and declaration of result 
are integral and inseparable part of process of 
holding and completing the process of elec- 
tion. No election process can be said to be 
complete unless the votes are recorded, they 
are counted and those who have secured 
highest number of votes are declared elected 
and the result is publicised, as required by 
the relevant provision. Rule 445 (1) provides 
that the term of office of the elected members 


of a committee of management of a co-opera- 3 


tive society shall be three co-operative years 
including the co-operative year of their elec- 
tion. This provision indicates the terminus 
quo for commencement of the term, viz., that 
the term of office of the elected members 
would be three co-operative years including 


. 
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jthe year of their election. Election means 
process of being elected and the term of office 
is of the elected member, not of contesting 

ember. When candidates offer themselves 
for election, they are called candidates and 
unless elected the. term of such candidates 
would not commence. Their term would 
commence when elected. The expression 
‘year of their election’ even on literal and 
grammatical construction would mean the 


year in which the member concerned whose 


term is in dispute, is declared elected mean- 
ing thereby he became eligible for office and 
entitled to enter office as a member. Apart 
from literal construction, the- completed pro- 
icess of election comprehends nomination, re- 
lcording of votes, counting of votes and de- 
iclaration of result and publicising and notify- 
ling the result. There ends the process of 
jelection. ‘Recording of votes is a mere stage 
in the process of election. Even when: votes 
are recorded, the candidates contesting the 
poll do not acquire the status of members of 
committee of management. That status is 
acquired on being declared elected. And un- 
less that status is acquired the term of office 
as member cannot begin to run. Therefore, 
the expression ‘co-operative year of their 
election year’, upon true construction can 
only mean the year in which the member is 
declared elected and not the year in which 
‘he contested the poll. 


9. Turning to the facts of this case, un- 
doubtedly the poll was held on Sept. 11, 1978, 
but in view of the injunction granted by the 
learned Munsif the respondents were restrain- 
ed from declaring the result. In the counter- 
affidavit filed on behalf of the respondents in 
the High Court, the fact that the result was 
declared on Jan. 28, 1980, is admitted. The 
relevant portion reads as under: 


“4. That the election of the committee of 
management of the Federation was held on 
11-9-1978 and not on 28-1-1980 as alleged in 
the writ petition. In fact, the election was 
actually held on 11-9-1978, but the declara- 
tion of the result of election stayed in pur- 
suance of the order of learned Munsif, Basti, 
in Suit No. 291 of 1978 (Kashi Nath Tripathi 
v. D. M., Basti). Consequent. upon the order 
of the learned Munsif, the election officer 
also passed similar order on 11-9-1978 on 
which date the election was held. The result 
was subsequently declared on 28-1-1980.” 

It is thus an admitted position that even 
though the poll was held on Sept 11, 1978, 
on account of the injunction granted by the 
Court, the result was declared on Jan. 28, 
1980. On the very next day, ie. Jan. 29, 
1980, first appellant was elected as Chairman 
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of the Federation. Once it is admitted that 
the result was declared on Jan, 28, 1980, the 
term of the members of the committee of the 
management would commence from the co- 
operative year July 1, 1979, ending with 
June 30, 1980, and including this year the 
term would be of three years. Therefore, ob- 
viously the term would expire on June 30, 
1982. 


10. Mr. Dixit, however, urged that where 
for any reason whatsoever, election of the 
elected members of the committee of manage- 
ment has not taken place or could not take 
place before the expiry of the term of elect- 
ed members, the committee of management 
shall, notwithstanding anything to the con- 
trary in the Act or the Rules or the bye-laws 
of the society, cease to exist on the expiry 
of the said term. In support of this submis- 
sion he relied upon sub-sec. (4) (a) and (b) of 
S. 29. They may be extracted: 


“29. Committee of management: 

. XX XX XX 

(4) (a) Where, for any reason whatsoever 
the election of the elected members of the 
committee of management has not taken 
place or could not take place before expiry 
of the term of elected members, the commit- 
tee of management shall, notwithstanding 
anything to the contrary in this Act or ths 
rules, or the bye-laws of the Society, cease 
to exist on the expiry of such term. 


(b) On or as soon as may be after the ex- 
piry of such term, the Registrar shall ap- 
point an Administrator for the management 
of the affairs of the society until the recon- 
Stitution of the Committee of Management in 
accordance with the provisions of this Act, 
the rules and the bye-laws of the society, and 
the Registrar shall have power to change the 
Administrator from time to time: 


Provided that so long as no Administrators 
is appointed under this sub-section the Secre- 
tary or-the Managing Director, as the case 
may be, of the society shall be in charge only 
of the current duties of the committee of 
management,” 

Explanation— Where results of the election 
of members of the Committee of Manage- 
ment have not been or could not be declared, 
for any reason whatsoever, before th: expiry 
of the term of the elected members of the 
outgoing committee, it shall be deemed that 
the election of the elected members of the 
committee has not taken place within the 
meaning of this sub-section”. 

Sub-sec. (4) (a) would not be attracted at all in 
the facts of this case because when the term 
of the members of the former committee of 
Management expired, poll was held on Sep. 
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tember 11, 1978. Once poll was held as a 
part of the programme of the election it must 
progress to the statutory end of declaration 
of result. Unless the term begins to run it 
cannot come to an end. Sub-s. (4) (a) caters 
to a situation where the term of the members 
‘of a committee of management has begun 
and the election could not be held before the 
expiry of the term then, notwithstanding that 
no election has been held the term of the 
members of the former committee would 
come to an end and the committee of manage- 
ment would cease to exist on expiry of said 
term. Sub-s. (4) (b) would only be attracted 
if the term expires as contemplated by sub- 
sec. (4) (a}. Jf the term expires and the old 
managing committee whose term has expired 
ceases to exist and the election has not been 
held or could not be held to elect a new com- 
mittee of management then in the interregnum 
the Registrar has the power to appoint an 
administrator for the management of the 
|affairs of the society. In the fact situation 
as we have in the present case, sub-ss. (4) (a} 
and (b) are~not attracted and, therefore the 
provision therein contained would not assist 
the respondent in any manner. ~ 


11. As the term of the committee of 
management would commence from the co- 
operative year from July 1979 to Fune 1980, 
the same would expire on June 30, 1982. On 
this reckoning the Registrar could not have 
issued teleprinter message declaring that the 
term has come to an end on June 30, 1981. 
If the term had not expired, the administrator 
could not be appointed as contemplated by 
sub-sec. (4) (b) of S. 29. Therefore, the order 
of the Deputy Registrar of the Co-operative 
Societies, Gorakhpur Division dated July 1, 
1981, appointing administrator is without 
jurisdiction and is clearly illegal and invalid 
and must be quashed and set aside. 


12. Mr. Dixit lastly urged that even on the 
view this Court would take, the term of the 
committee of management would expire on 
June 30, 1982, and therefore, hardly a period 
of four months remains and the Court should 
not, therefore, disturb the administrator. This 
submission does not commend to us because 
the Government by executive fiat cannot re- 
duce the term of office statutorily fixed. 
Further, the elections to panchayats, co-opera- 
tive societies and smaller local bodies provide 
an apotheosis or a training ground for suc- 
cess of our larger experiment of parliamen- 
lary democracy. Election process is sacro- 
sanct. Members elécted must be permitted to 
discharge their functions as chosen representa- 
tives of the electorate for the statutory terms. 


Such a drastic nower of removing elected re- 
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presentatives before the expiry -of term and 
substituting non-elected persons .must receive 
strict and narrow interpretation at the hands 
of the Courts. If allowed to foster it would 
be the negation of the democratic process and 
would engulf the whole fabric of democratic . 
institutions which we are trying to build up. 
Therefore, even though the term would ex- 
pire roughly after four months, we would be 
perfectly justified in removing the administra- 
tor and reinstating the elected representatives. 


13. Accordingly, this appeal is allowed and 
the judgment of the High Court is set aside. 
A writ in the nature of mandamus is issued 
quashing the impugned order dated July 1, 
1981, of the Deputy Registrar, Co-operative 
Societies, Gorakhpur Division, Gorakhpur, It 


is declared that the term of the committee of 


management of District Co-operative Federa- 
tion Limited, Basti, and the 1st appellant- 
Chairman has not expired and the elected 
members continue to occupy the office. Tho 
administrator is hereby directed to hand over 
the charge forthwith to the Chairman of the 
Committee of Management. There will be 
no order as to costs. 

Appeal allowed. 


AIR 1982 SUPREME COURT 836 
_ (From: AIR 1976 Kant 187) 
Y. V. CHANDRACHUD, C. J., 
S. MURTAZA FAZAL ALI AND 
D. A. DESAY, JJ. 


Civil Appeal No, 1282 of 1976, D/- 16-2- 
1982. 


Padma Srinivasan, Appellant v. Premier 
Insurance Co. Ltd., Respondent. 


Motor Vehicles Act (4 of 1939), S. 95 (2), 
(a) (as amended by (Amendment) Act (56 of 
1969) } — Insurance of motor vehicles against 
third party risk — Insurer undertaking “tiabi- 
lity as one under Chap. VII of the Act” — 
Accident occurring during currency of policy 
— Liability of Insurer would be extended to 
legal provision as it stood on date of accident. 
AIR 1976 Kant 187, Reversed. 

Where the Insurance Company which had 
issued certificate of insurance to the owner of 
a truck had undertaken “liability as the one 
under Chapter VII of the Motor Vehicles Act 
1939”, and the accident occurred during the 
currency of the policy the insurer’s liability 
for third party risks under the statutory 
policy would not be limited to Rs. 20,000 ac- 
cording to the relevant legal provision as it 
existed on the date on which the policy came 
into force but would be extended to Rupees 
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50,000 in accordance with the legal provision 
is it stood on the date of the accident when 
he accident occurred during the currency of 
he policy. The liability must mean liability 
is determinable under Chap. VIII at the rel- 
want time, that is to say, at the time when 
he liability arises. Since the liability of the 
nsurer to pay a claim under a motor-accident 
yolicy arises on the occurrence of the ac- 
ident and not until then, one must neces- 
arily have regard to the state of the law ob- 
aining at the time of the accident for deter- 


nining the extent of the insurer's liability 


inder a statutory policy. In this behalf, . the 
roverning factor for determining the applica- 
ion of the appropriate law is not the date on 
which the policy of insurance came into force 
jut the date on which the cause of action acc- 
ued for enforcing liability arising under the 
erms of the policy. When the contracting 
yarties did not incorporate the provisions of 
chapter VIII of the Act in their contract, that 
s to say, they did not identify the liability of 


he promisor on the basis of the provisions of 


-hapter VIH as they stood on the date when 
he contract was made, they merely referred 
o, the provisions of Chapter VIII, which 
means “the provisions of Chapter VIN in 
orce at any given time”, the given time being 
he date on which the right to sue accrues 
x, correspondingly, the liability arises. AIR 
976. Kant 187, Reversed; AIR 1979 Kant 1 
FB), Approved. (Para 6) 


If the parties to a contract agree that one 
hall pay to the other damages for breach of 
ontract in accordance with the law con- 
ained in any particular statute, without 
dentifying the law as the provision which is 
n force on the date of the contract, the law 
rhich will apply for determining the quan- 
um of damages is the one which is in force 
m the date on which the breach of contract 
ı committed, that being the date on which 
he cause of action arises, and not the law 
vhich was in force on the date on which the 
ontract was made. (Para 6) 


The application of a law te facts which 
ome into existence after that law has come 
ito force does not involve giving retrospec- 
ive operation to the law, merely because the 
acts to which the law is being applied are 
elatable to a contract or an instrument which 
iad come into operation prior to the date on 
yhich the law itself had come into force. 

(Para 7) 
Chronological Paras 
: (1978) 2 Kant LY 226 


vases Referred: 
\IR 1979 Kant 1 
(FB) 

Mr. K,-N. Bhatt, Advocate, for Appellant; 
dr. K. C. Dua, Advocate, for Respondent. 
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CHANDRACHUD, C. J.:— This appeal 
by certificate of fitness arises out of the judg- 
ment of the Karnataka High Court dated 
Jan. 9, 1976 in Misc. First Appeal No. 19 of 
1973, 


Z On April 5, 1970, the appellant’s hus-. 
band was driving a scooter, MYL 8574, on 
the Kasturba Road, Bangalore, when a goods 
truck, MYT 3298, knocked him dead. The 
owner of the truck had taken a statutory 
insurance policy with the respondent. The Pre- 
mier Insurance Co. Ltd., Gandhinagar, Banga- 
lore, which was operative from June 30, 1969 
to June 29, 1970. The appellant filed an ap- 
- plication before the Motor Accidents Claims 
Tribunal; Bangalore, under S, 110-A of the 
Motor Vehicles Act, 1939, seeking compensa- 
tion for her husband’s death. The respon- 
dent denied its liability on -the ground, 
amongst others, that its record did not dis- 
close that it had issued any insurance policy 
in respect of the particular truck. On a.con- 
sideration of the entire evidence, the Tri- 
bunal passed an award on Nov. 20, 1972, 
holding that the appellant was entitled to re- 
cover compensation in the sum of Rs. 60,000 
for herself and her children. The Tribunal 
limited the liability of the respondent-insurer 
to a sum of Rs. 50,000. 


3. The respondent filed an appeal in the 
High Court contending that on the date on 
which the insurance policy was alleged to have 
been issued by it, its statutory liability was 
limited to a sum of Rs. 20,000 only and, 
therefore, the Tribunal was in error in pass- 
ing an award against it in the sum of Rupees 
50,000. This contention was accepted by 
the High Court and hence this appeal by the 
claimant. 

4. Chap. VIII of the Motor Vehicles Act, 
1939 (The Act), bears the heading “Insurance 
of motor vebicles against third party risks”. 
By. S. 94 (1) of the Aci, no person can use a 
motor vehicle in a public place, except as a 
passenger, unless there is in force in relation 
to the use of the vehicle a policy of insurance 
complying with the requirements of the chap- 
ter. Section 95 prescribes the requirements 
of the insurance policy and the “limits of 
liability” thereunder. Broadly, by sub-sec. (1) 
of S. 95, a policy of insurance must insure 
the person or classes of persons specified in 
the policy to the extent specified in sub-s. (2) 
against any liability which may be incurred 
by him or them in respect of the death of or 
bodily injury to any person caused by of 
arising out of the use of the vehicle in a pub- 
lic place. Section 95 (2) (a} of the Act, with 
which alone we are concerned in as appeal, 
was originally cast thus: 
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“95 (2)- Subject to the proviso to sub-s. (1), 
a policy of insuratice shall cover any liability 
incurred in respect of any one accident up to 
the following limits, namely :— 

(a) where the vehicle is a vehicle used on 

adapted to be used for the carriage of goods, 
a limif of twenty thousand rupees.” 
Fhis section was amended by Amendment Act 
100 of 1956 which, inter alia, introduced 
thereim the words“ in all” after the words 
“twenty thousand rupees”. We are. not con- 
- cerned with that amendment. What we are 
concerned with is the amendment made to 
Ck f(a) of S. 95 (2) by the Motor Vehicles 
{Amendment} Act 56 of 1969, which .sub- 
stituted therein the word “fifty” for the word 
“tventy”. Section 95 . (2}<(a} so amended 
reads thus: 5 


“95 (2). Subject to the proviso to abe 1), 
R policy of insurance shall cover any liability 
_ incurred in respect of any one accident up to 

the following limits, namely : — 

(a) where the vehicle is a goods vehicle, a 

limit of fifty thousand rupees in aff . 
Thus, the, insurer's liability under ` ‘the statu- 
fory policy was increased by this amendment 
from twenty thousand rupees to fifty thousand 
rupees, The amendment came into force on 
March 2, 1970. 


5. The question which arises for considera- 
tion is whether the insurer’s liability for 
third party risks under ‘the statutory policy 
must be held to be limited to Rs. 20,000 ac- 
cording to the relevant legal provision as it 
existed on the date on which the policy came 
into force or, whether, that liability can be 
extended to Rs. 50,000 tn accordance with the 
legal provision as it stood on the dete of the 
accident, the accident having occurred during 
the currency of the policy. The relevant dates 
Which have to be borne in mind in this be- 
half'are these : The insurance policy came into 
force on June 30, 1969 and covered the period 
from Jure 30, 1969 to June 29, 1970; the 
amendment by which the statutory liability 
of the insurer was increased from Rs. 20,000 
to Rs. 50,000 came into force on March 2, 
1970; and the accident which gave rise to 
these proceedings occurred on April 5, 1970. 

6. The High Court, in its judgement, has 
referred to the principles governing retros- 
pectivity of statutes and has held by the appli- 
cation of those principles that the amendment 
introduced by Amending Act 56 of 1969 is 
prospective in nature and cannot be given 


any retrospective effect. We consider that 


the High Court, with respect, has failed to 
appreciate the true nature of the issue before 
it. The certificate of insurance, Ext. P-9, 
which was issued by the respondent’s agent 
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on May 31, 1969 for the period June 30, 1969 
to June 29, 1970 shows that the respondent- 
insurer had undertaken “liability as the one 
under Chap. VIII of the Motor Vehicles Act, 
1939”. That must mean liability as deter- 
minable under Chap. VIII at the relevant 
time, that is to say, at the time when the 
liability arises. Since the liability’ of the 
insurer to pay a claim under a motor-accident] | 
policy arises on the occurrence of. the `“ ac- 
cident and not until then, oné must neces- 
sarily have regard to the state of ‘the law ob- 
faining. at. ‘the time of the accident for deter- 
mining the extent of the insurer’s liability 
under a statutory policy. In this behalf, the 
governing factor for determining the applica- 
tion of the appropriate law is not the date} - 
on which the policy of insurance came into 
force but the date on which the cause of 
action accrued for enforcing liability arising 
under the terms of the policy. That we con- 
sider to be a reasonable manner in which to 
understand and interpret the contract of 


























insurer in this case: The contracting parties 
did not incorporate the provisions of Chap- 
ter VIII of the Act in their contract. That 
is to say, they did not identify the liability 
of the promisor on the basis of the provisions 
of Chapter VIII as they stood on the date 
when the contract was made. They merely 
referred to the provisions of Chapter VII, 
which means “the provisions of Chap. VHI 
in force at any given. time”, the given time 
being the date on which the right to sue ac- 
crues or, correspondingly, the liability: arises. 
If. the parties to a contract agree that one 
shall pay to the other damages for breach of 
contract in accordance with the law contain- 
ed in any particular statute, without identify- 


on the date of the contract, the. law which 
will apply for determining the quantum of 
damages is the one which is in force on the 
date on which the breach of contract is com- 
mitted, that being the date on which the 
cause of action arises, and not the law which 
was in force on the date on which the con- 
tract was made. 


7. Thus, there is no question here, as the 
High Court thought, of giving retrospective 
operation to the amendment introduced by 
Amending Act 56 of 1969, by which the 
statutory liability of the insurer was increased 
from twenty thousand rupees to fifty thousand 
rupees with effect from March 2, 1970. That 
question would have arisen if-the accident 
had happened prior to that date. The ac- 
cident having happened on Aprii 5, 1970, the 
question as to the extent of the insurers 
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liability must be determined by the applica- 
lion of the law introduced by the Amend- 
nent which had come into force before the 
iate of the accident. The application of a 
aw to facts which come into existence after 
that law has come into force does not. involve 


xiving retrospective -operation to the law, - 


nerely because the facts to which the law is 
eing applied are relatable to a contract or 
in instrument which had come into operation 
srior to the date on which the law itself had 
some into force. 


8. We endorse the view taken by the Full 
Bench of tbe Karnataka High Court in 
Sanjiva Shetty S. v. Anantha, (1978) 2 Kant 
LJ 226 : (AIR 1979 Kant 1). The Full Bench 
overruled the judgment which is under appeal 
in the instant case and held that the material 
date for ascertaining the extent of liability 
of the insurer is the date of the accrual of 
the cause of action for a claim arising out of 
yn accident, which in general would be the 
late of the accident and therefore, the 
insurer’s liability arising out of an accident 
which happens after March 2, 1970, has to be 
determined on. the basis of the amended provi- 
sions of S. 95 (2) {a) of the Act, even though 
the policy of insurance may have been issued 
prior to the date of the amendment, that is, 
prior to March 2, 1970. 


9. For these reasons, we set aside the 
judgment of the High Court, restore the 
award of the Tribunal dated Nov. 20, 1972 
and allow the appeal with costs throughout. 

Appeal allowed. 
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$. MURTAZA FAZAL ALI, D. A. DESAI 
AND A, VARADARAJAN, JJ. 


Criminal Appeal No. 4 of 1976, DJ- 
1982. 

Mohanlal Gangaram Gehani, Appellant v. 
State of Maharashtra, Respondent. 


(A) Evidence Act (1 of 1872), S. 145 — 
Applicability — Two contradictory state- 
nents must have been made by one person 
— Statement made by one contradicted by 
mother — Section 145 is not attracted. 
Criminal Appeal No. 1639 of 1972, D/-- 1-9- 
[975 (Bom), Reversed. 


Section 145 applies only tò cases where 
he same person makes two contradictory 


kCriminal Appeal No. 1639- of 1972, D/- 1-9- 
1975 (Bom). 
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statements either in different proceedings or 
in two different stages of a proceeding. if 
the maker of a statement is sought to be 
contradicted, his attention should be drawn 
to his previous statement under S. 145. In 
other words, where the statement made by 
a person or witness is contradicted not by 
his own statement but by the statement cf 
another prosecution witness, the question of 
the application of 8. 145 dees not arise. Hf 
it is assumed that a statement of a witness 
is contradicted by another the former witness 
should be cross-examined to explain the con- 
tradiction then it will be extremely difficult 
for an accused ora party to rely on fhe inter 
se contradiction of various witnesses ang 
every time when the contradiction is made, 
the previous witness will have to be recalled 
for the purpose of contradiction. This is 
neifher the purport mor the object of S. 145. 
Criminal Appeal No. 1639 of 1972, Dj- 1-9- 
1975 (Bom), Reversed; ATR 1974 SC 117, 
Rel. on. | (Paras 12, 13, 16, 17) 
(B) Evidence Act (1 of 1872), Ss. 9, 3 — 
Identification of accused — Victim not krow- 
ing accused prior fo oceurrenee — Test iden- 
tification parade not held — Accused shown 
to victim by police before trial — His identi- 
fication in Court by victim is valueless ard 
cannot be relied npon. AIR 19860 SC 1382 
and AIR 1944 FC 38, Rel. on. 
{Paras 20, 25) 
(C) Evidence Act (1 of 1872), S. 3 — Evi- 
dence — Appreciation of — Victim stating 
name of particular person as his assailant 
to the doctor who examined him — Subse- 
quentiy giving another persen’s name as his 
assailant — Not knowing him before occur- 
rence — Held that statement made by victim 
to Doctor being first in point of time mrt 


_ be preferred to Gis subsequent statement, 


Criminal Appeal No. 1639 of 1972, Dj- 1-9- 
1975 (om), Reversed. (Penal Code (1569), 
Ss. 323, 326). {Para 17) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1382: (1980) 3 SCR 500: 1980 

Cri LI 965 25 
AIR 1974 SC 117: (1974) 2 SCR 124 15 
AIR 1944 FC 38: (1944) 6 FCR 223 26 

Mr. Ram .Jethmalani, Sr, Advocate, Mrs. 
S. Bhandare, A. N. Karkhanis, T. Sridharan 
and C. K.. Sucharita, Adyocates with him, 
for Appellant; Mr. J. L. Nain, Sr. Advocate, 
M/s. H. R. Khanna and M. N. Shroff, Ad- 
vocates with bim, for Respondent, 

FAZAL ALI, J.:— This appeal by special 
leavé is. directed against a judgment dated 


29th Aug., 1975/Ist Sept, 1975, of the Bom- 


bay High Court convicting the appellant, 
Mohanlal: Gangaram Gehani (hereinafter re- 
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ferred to as ‘A-1) under Seé. 326, I. P: C. and 
sentencing him to rigorous imprisonment for 
‘three years. He was also convicted under 
Section 323 read with S. 34, I. P. C. but no 
separate sentence was awarded: 

2. The trial Court had convicted A-1 
under S. 326/34, I. P. C. which was altered 
by the High Court to one under Section 326 
aimpliciter. The details of the prosecution 
case are to be found in the judgment of the 
High Court and it is not necessary for us to 
repeat the same. We shall, however, give a 
brief résumé of the important facts which 
are germane for deciding the short points 
raised by Mr. Jethmalani, counsel for the 
appellant. 

3. The occurrence out of which the pre- 
gent appeal arises appears to have taken 
place on April 2, 1972 at about 11/11.30 p. m. 


According to the prosecution while Ishrat - 


Malik Faqih (hereinafter referred to as 
‘Ishrat?} was returning from a movie in 
Paradise Cinema, situateé at Lady Jamashedji 
Road, Mahim at about 12.15 a.m. he met 
Salim, a friend of his, along with Sheikh 
Abdul Kalim alias Pappu (P. W. 4). He also 
saw another person standing with Salim and 
Pappu. All of them started talkinz to one 
another when suddenly they saw a black 
Fiat car coming from Lady Jamshedji Road 
and taking a turn to Chotani Road. The 
car stopped near the place where the afore- 
gaid persons were talking and A-1, A-2 
(Shashi) and A-3 (Kumar) emerged from the 
car. According to the informant, ishrat, all 
the three accused were krown to him before. 
These persons were dead drunk and asked 
Ishrat and party as to who amongst them 
was their leader. Some sort of an  alterca- 
tion took place in the course of which A-2 
caught hold of the shirt of Shanker Shetty 
and assaulted him with fists, He was joined 
by A-3 and the altercation culminated in a 
murderous assault said to have been made by 
A-1 who took out a dagger and stabbed 
Shetty on the right side of the stomach be- 
low the chest. Shetty fell down. Thereafter 
A-1 ran back to his car and sped away leav- 
ing behind A-3 who could not get into the 
car. Ishrat immediately proceeded to the 
Mahim police station and lodged an F.I. R., 
with Sub-Inspector Sawent (P. W. 7) at 
90.50 hrs. on April 3, 1972. According to 
the prosecution, the informant had rushed 
‘to the police station and lodged the FIR 
within an hour of the occurrence. 

_ 4. Subsequently. it appears that wireless 
police van which passed through. the ` place 
Of occurrence having found Shetty lying in- 
jured picked him up and removed him to 
K. E. M.' Hospital: Dr. Hèena ` (P. W. 11) 
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admitted Shetty and made a note of the in- 
juries received by him in the note-sheet of the 
hospital register and also mentioned the fact 
that the injured had named his assailant as 
one Tiny. It was further alleged by the 
prosecution that Sawant after recording the 
FIR rushed to the hospital and contacted 
Shetty and recorded his statement at 1.45 
a.m. 

5. After the usual investigation, charge- 
sheet was submitted against A-1 to A-3 who 
were ultimately tried and convicted for an 
offence under S. 326 read with S. 34, I. P.C. 
and A-l was sentenced as mentioned herein- 
before. A-2 and A-3 each was sentenced to 
suffer rigorous imprisonment for two years. 
A-] pleaded innocence and his defence was 
that he was falsely implicated due to enmity 
because Ishrat and his friends were carrying 
on Matka business and the appellant being 
an informer of the Customs Department had 
made certain reports against the prosecution - 
Witnesses particularly Ishrat who was a 
smuggler. We need not refer to the defence 
of A-2 or A-3 as they have been acquitted 
by the High Court. 


6. The appellant raised several points be- 
fore the High Court which after hearing the 
parties confirmed his conviction but reduc- ~ 
ed his sentence to rigorous imprisonment for 
three years, 


7. In support of the appeal Mr. Jeth- 
malani has argued three important points 
relating to certain circumstances which com- 
pletely demolish the entire prosecution case 
against the appellant. In the first place, it 
was argued that the FIR.was not at all lodg- 
ed at 00.50 hrs. as alleged by the prosecution 
but much later. Secondly, Shetty did not 
know the appellant before the occurrence 
and thirdly, Mr. Jethmalani argued, that his 
version that the name of the appellant was 
disclosed to him by Salim should not be ac- 
cepted. f r 

8B. Another important circumstance to 
which our attention’ was drawn and which 
has greatly impressed us is that the hospital 
register (Ext. 22) shows that when Shetty 
was taken to the hospital and produced be- 
fore Dr. Heena (P. W. 11) he gave the name 
of his assailant as one Tiny or Tony. The 
evidence further shows that Tiny or Tony 


“was undoubtedly a known person who was 


living in a locality near the place of occur- 
rence and was not a fictitious red herring 
as the prosecution would have us believe. 
According to Ext. 22 Shetty made a state- 
ment to Dr, Heena at 1.15 a.m. on April 3, 
1972. Dr. Heena, who appeared as P.W. 11, 
fully supported the contents of Ext. 22. ' 
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. 9. It is manifest that once the statement 
of P. W.-11 is accepted then the entire pro- 
secution. case. against the appellant fails. 
The High Court realising the importance of 
this document and the evidence of P. W. 11 
seems to have explained it away on three 
main grounds. In the first place, ‘the High 
Court laid great emphasis on the fact that 
where Dr. Heena had mentioned the name 
of Tiny, there was no particular column 
where the name of assailant could be given. 
We have examined the original document 
ourselves and we find that the entire part of 
the register where the statement has been re- 
corded by P. W, 11 is described as. Regis- 
‘trar’s note which comprehends everything 
including the nature of injuries of the injur- 
ed, any statement made by him or similar 
other matters. We are, therefore, unable to 
agree with the High Court that there was no 
particular column under which the name of 
the assailant could be mentioned. More- 
over, there is absdlutely no evidence on the 
record to show that P. W. 11 was in any way 
friendly with the appellant or had any ani- 
mus against Shetty which might impel her to 
make false entries in order to oblige the ap- 
pellant. P. W. 11 was an absolutely disinter- 
ested and independent witness. After going 
through her evidence we find no reason why 
her evidence should not be accepted in toto. 


198.: The High Court further observed that 
from the hospital register it appears that the 
word ‘Tony’ was first written, then crossed 
and changed into ‘Tiny’, This may be a 
mistake in the pronunciation of the name 
and much significance cannot be attached to 
this circumstance because P. W. 11 had ini- 
tialled the change and it is not a case of 
forgery at all. Moreover, P. W, 11 was ex- 
amined as a prosecution witness and if the 
learned prosecutor had thought that she 
(P. W. 11) had given false evidence to help 
the appellant, he could have declared her 
hostile and sought the permission of the 
Court to cross-examine her but no such 
course was adopted. Hence, the mere change 
of the word ‘Tony’ to ‘Tiny’ can be explain- 
ed on the basis of a bona fide mistake. 
There is no erasure. Both names are deci- 
pherable. What may have happened was 
that the injured may have pronounced Tiny 
in such a way that P. W. 11 thought it was 
Tony but on further clarification the injured 
must have said that it was Tiny. 


ii. P. W. 11 in her evidence has clearly 
stated that she had examined the patient 
and had given the history of the assault with 
knife by a person called Tiny and that the 


the patient was fully conscious. There is 
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nothing ih her evidence to show that her 
statement could be untrue. k 

12. The High Court then sought to ex- 
clude the evidence of P. W. 11 as being in- 
admissible as the provisions of S. 145 of the 
Evidence Act were not complied with. It 
was suggested that Shetty had mentioned the 
name of the appellant in his statement in 
Court but the statement of P. W. 11 showa 
that he had named Tiny as his assailant and, 
therefore, Dr. Heena (P. W. 11) should have 
been cross-examined on this point to explain 
the contradiction. With great respect, the 
High Court has erred on this point and has 
misconstrued the provisions of Section 145 
of the Evidence Act which may be extract- 
ed thus:. 

“145..Cross-examination as. to previous 

statements in writing. 

A witness may be cross-examined as to 
previous statements made by him in writing 
or reduced into writing, and relevant to mat- 
ters in question, without such writing being 
shown to him, or being proved, but, if it is 
intended to contradict him by the writing, 
his attention must, before the writing can be 
proved, be called to those parts of it which 
are to be used for the purpose of contradict- 
ing him.” : 

13. It is obvious from a perusal of Sec- 
tion 145 that it applies only to cases. where: 
the same person makes two contradictory! 
statements either in different proceedings or| 
in two different stages of a proceeding. If 
the maker of a statement is sought to be 
contradicted, his attention should be drawn 
to his previous statement under Section 145. 
In other words, where the statement made 
by a person or witness is contradicted not 
by his own statement but by the statement 
of another prosecution witness, the question 
of the application of S, 145 does not ‘arise. 
Yo illustrate, we might give an instance — 
suppose A, a prosecution witness, makes a 
particular statement regarding the part play- 
ed by an accused but another witness B 
makes a statement which is inconsistent with 
the statement made by A, in such a case Sec- 
tion 145 of the Evidence Act is not at all 
attracted. Indeed, if the interpretation plac- 
ed by the High Court is accepted, then it 
will be extremely difficult for an accused or 
a party to rely on the inter se contradiction 
of various witnesses and every time when 
the contradiction is made, the previous wit- 
ness would have to. be recalled for the pur- 
pose of contradiction. This was neither the 
purport nor the object of S. 145 of the Evi- 
dence Act. 

. 44. For instance, in the instant case, if 


P. W. 11 had been examined under S. 164 
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of the Criminal P. C. or before a committing 
Court and made a particular statement which 
was contradictory to a statement made in 
the Sessions Court, then S. 145 would have 
applied if the accused wanted to rely on the 
contradiction. Such, however, is not the 
position because the evidence of P. W. 11 is 
not only consistent throughout but the earlier 
statement recorded by her can be taken to 
corroborate her. There was no question of 
contradicting the statement of P. W, 11 by 
‘her previous or subsequent statement: On the 
other hand, Dr. Heena was a prosecution 
witness whose statement that Shetty had 
named Tiny on the earliest occasion, was an 
admission by a prosecution witness which 
threw considerable doubt on the complicity 
of the appellant in the occurrence. If Shetty 
stated in his evidence that he named A-1 
(Mohanlal) then that would be a statement 
which was contradictory to that of P. W. 11 
and the question will be which of the two 
statements should be preferred. If Dr. Heena 
had’ made‘ two inconsistent statements then 
only Section 145 would have applied. 


15. In Bishwanath Prasad v. Dwarka 
Prasad, (1974) 2 SCR 124:(AIR 1974 SC 
117), while dwelling upon a distinction be- 
tween an admission and a statement to which 
Section 145 would apply, this Court observed 
as follows (at p. 119 of AIR): l 


“In the former case an admission by a 
party is substantive evidence if it fulfills the 
requirements of S. 21 of the Evidence Act, 
in the latter case a prior statement is used 
to discredit the credibility of the witness and 
does. not become substantive evidence. In 
the former there is no necessary requirement 
of the statement containing the admission 
having to be put to the party because it is 
evidence proprio vigore: in the latter , case 
the Court cannot be invited to disbelieve a 
witness on the strength of a prior contradic- 
tory statement unless it has been put to him, 
as required by S. 145 of the Evidence Act.” 


16. The statement made by P. W. 11 was, 
therefore, an admission of a prosecution wit- 
ness and if it wag inconsistent with the state- 
ment made by another prosecution witness 
namely Shetty, there was no question. of the 
application of S. 145 of the Evidence Act 
which did not apply to such a case in terms. 

17. Thus, the reason given by the High 
Court for distrusting the evidence of Dr. 
Heena is wholly unsustainable. Moreover, 
the statement of the injured to Dr. Heena be- 
ing the first statement in point of time must 
be preferred to any subsequent statement 
that Shetty may have made. In fact, the 
admitted position is that Shetty did not know 
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the appellant before the occurrence nor did 
he know his name which was disclosed to 
him by one Salim. Therefore, Salim who is 
now dead, being the source of information 
of Shetty would be of doubtful admissibility 
as it is not covered by S. 32 of the Evidence 
Act. And, once we believe the evidence of 
P. W. 11, as we must, then the entire bottom 
out of the prosecution case is knocked out. 

18. Apart from this, there is another cir- 
cumstance which renders the testimony of 
Shetty (P. W. 5) valueless. He admits in 
para 10 of his evidence (page 35 of the 
paperbook;, that he had not seen the accused 
before the date of the incident, that he did 
not know him at all, and that he came to 
know the name of the accused on the date 
of the incident and that it was Salim who 
had given him the name of the accused while 
he was being taken to the hospital. The 
fact that Salim disclosed the name of the ap- 
pellant to Shetty is falsified by the fact that 
he did not hame the appellant to Dr. Heena 
when he reached the hospital but named one- 
Tiny. It is also relevant to note that Tiny . 
Advani is rot an’ unknown figure but is a 
living person as would appear from the evi- 
dence of P. W. 3, Sheikh, where he says that 
he knew Tiny Advani who is also known to 
Ishrat, Salim and Pappu and they are on. 
greeting terms. ie 

19. Another important circumstance which 
discredits the testimony of P. W. 5 (Shetty) 
is that he admits that although he did not 
know the accused from before the occur- 
rence yet the accused was shown to him by 
the police at the police station. The relevant 
statement of P. W. 5 may be extracted thus: 

“I had sean the accused before coming to 
the Court and after the incident, I had seen 
the accused ten days after I was discharged 
from the hospital. I was shown these accus- 
ed by the police at the police station.” 

20. Thus, as Shetty did not know the ap- 
pellant before the occurrence and no _ Test 
Identification parade was held to test his! 
power of identification and he was also; 
shown by tke police before he identified the 
appellant in Court, his evidence becomes 
absolutely valueless on the question of identi- 
fication.. On this ground alone, the appellant 
is entitled ta be acquitted. It is rather sur- 
prising that this important circumstance 
escaped the attention of the High Court 
while it laid very great stress in criticising 
the evidence of Dr. Heena when her evidence 
was true and straightforward. 

91. For these reasons, therefore, we are 
unable to place any reliance on the evidence 
of Shetty so far as the identification of the 
appéllant is concerned. 
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22. The other witness who knew the ac- 
cused is P. W. 1 (Ishrat) who is said to have 
lodged the FIR at Mahim police station at 
00.50 a.m. on 3-4-1972. There is clear in- 


trinsic evidence in the-case to show that the. 


FIR was ante-timed and could not have been 
lodged at 12.50 a.m. P, W. 7, Sawant has 
clearly admitted in his evidence at page 41 
of the Paperbook that the station diary entry 
which has to contain the contents of the 
FIR does not mention that Ishrat had visit- 
ed the police station and lodged the com- 
plaint. The witness further admits, that the 
station diary entry does not also mention 
anywhere that he (P. W. 7) had left the 
police station for K. E. M. Hospital- accom- 
panied by P. W. 1, Ishrat. He also admits 


that he knew the accused before the incident. 


23. The witness further admits that 
although he had come to know the name of 
the assailant at 00.50 a.m. yet he did not 
take any step to arrest or cause the arrest of 
any one of the accused. He has not given 
any explanation for this unusual conduct. 
It is extremely doubtful if P. W. 1 had 
actually named the appellant, Inspector 
, Sawant would not have arrested him imme- 
diately after the FIR was lodged or, at any 
rate, after he returned from the hospital. 
The evidence, however, shows that A-1 was 
arrested on 5-4-72, that is to say, two days 
after the occurrence. No explanation for 
this unusual phenomenon has been given by 
the prosecution. 

24. For these reasons, therefore, the state- 
ment of P. W. 1 that he lodged the FIR at 
00.50 a.m. on 3-4-72 and disclosed the name 
of the appellant becomes absolutely. doubt- 
ful. If we reject this part of the evidence 
-of P, W. 1, then his evidence on the question 
of complicity of the appellant in the crime 
also becomes extremely doubtful. 

25. The only other evidence against the 
appellant is ‘that of P. Ws. 3- and 4. So far 
as P. W. 3 is concerned his evidence also 
suffers from the same infirmity as that of 
Shetty. P. W. 3 (Sheikh) admits at page 22 
of the Paperbook that he had not seen the 
accused or any of the three accused before 
the date of the incident and that he had 
: seen all the three for the first time at the 
time of the incident. He further admits that 
the names of the accused were given to him 
by the police. In these circumstances, there- 
fore, if the appellant was not known to him 
before the incident and was identified for the 
first time in the Court, in the absence of 3 
itest identification parade the evidence of 
P. W. 3 was valueless and could not be relied 
upon as held by this Court in V. C. Shukla 
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v. State (Delhi Administration), (1980} .3 
‘SCR 500:(AIR 1980 SC 1382), where this 


Court made the following observations (at 
p. 1396 of AIR): 

- “Moreover, the identification of Tripathi 
by the witness for the first time in the Court 
without being tested by a prior test identifi- 
cation parade was valueless.” 

26. Same view was taken in a Federal 
Court decision in Sahdeo Gosain v. The King 
Emperor, (1944) 6 FCR 223:(AIR 1944 FC 
38). 

27. This, therefore, disposes of the evi- 
‘dence of P. W. 3. As regards the evidences 
of P. W. 4, the High Court itself found at 
page 129 of the Paparbook that the learned 
Additional Sessions Judge had disbelieved 
P. W. 4, Sheikh alias Pappu. . Therefore, the 
evidence of P. W. 4 also goes out of consid- 
eration. 

28. The position, therefore, is that - there 
is absolutely no legal evidence on the basis 
of which the appellant could be convicted. 

29. For the reasons given above, we are 
satisfied that the prosecution has not been 
able to prove its case against the appellant 
beyond reasonable doubt. The appeal is ac- 
cordingly allowed and the appellant is acquit- 
ted of the charges framed against him. He 
will now be discharged from his bail bonds 
and need not surrender. 
l i Appeal allowed. 


AIR 1982 SUPREME COURT 843 
(From: AIR 1982 All 76) 
Y. V. CHANDRACHOUD, C. J., 
O. CHINNAPPA REDDY AND 
A. P. SEN, JJ. 


Civil Appeals Nos. 228 and 229 of 1982 
and Writ Petn. Nos. 8142 and 778 to 785 of 
1982, D/- 21-1-1982. 

Sarvesh Narain Mishra, Appellant v, Tho 
Vice-Chancellor, Aligarh Muslim University, 
Aligarh, Respondent. 

And 

Peerzada Ahmad Saleem Khan, Appellant 
v. The Vice-Chancellor, Aligarh Muslim 
University, Aligarb, Respondent. 

And 


Abbas Zamir, Petitioner v. The Vite-Chan- 
cellor, Aligarh Muslim University, Aligarh 
and others, ‘Respondents. 

And 

Hafiz M. Hyas and others, Petitioners v. 
The Vice-Chancellor, Aligarh Muslim Uni- 
versity, Aligarh, Respondent. 

Constifation of India, Art. 226 — Education 
— Student of B.Sc. Eng. ist year — In- 
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disciplined act of student — Authorities +de- 
barring kim for five years — Supreme Court 
by its order permitted him fo appear for 
fourth year Engineering examination as also 
for examinations for previous semesters cf 
First three years subject to condition for 3f- 
proaching Supreme Court if- necessary after 
result of examinations. (Education — Student 
indiscipline). AIR 1982 All 76, Affirmed. 
(Paras 4, 6) 
ORDER :— The learned Attorney General 
appearing on behalf of the Vice-Chancellor, 
‘Aligarh Muslim University, says that the 
University has no objection to allowing the 
following eight students to take their exami- 
gation for the final year as ex-students. The 
examination is due to be held in the normal 
course in about June 1982, — 


1. Irfanuillah Khan, 2. Abbas Zameer, 
3. Mohd. Azam Khan, 4. Mahboob Ahmad, 
5. Laiq Ali, 6. Mohd. Furgan, 7. Manzar 
Alam Siddiqui, 8. Mujeebullah Khan. 


Whe examination will be held for these eight 
students outside the University Campus at a 
convenient location near about Aligarh. The 
University agrees to provide the necessary 
facilities in order to enable the students to 
appear for the examination, 


2. Shri Shanti Bhushan who appears on 

behalf of A. Z. Amani and Hafiz M. Ilyas, 
has given to this Court an undertaking on 
their behalf that they will not organize of 
participate in any kind of agitational activity, 
fnside or outside the University Campus. On 
this undertaking, the learned Attorney Gene- 
ral agrees on behalf of the. University that 
these two students will be permitted to avail 
themselves of the necessary facilities at the 
Campus, including the use of the library and 
the Jaboratory, until the end of December, 
1982. We are informed that A. Z. Amani. is 
in receipt of a scholarship from the Govern 
ment of India. If that be so, we hope that 
the Government will continue the scholarship 
-for the remaining period in order to enable 
him to complete his Ph. D. thesis. 

3. Insofar as the other students who are 
involved in these proceedings are concerned, 
namely, S. Abmad Ali, Imtiaz Ahmad, M. A. 
A. Fatur and Mansoor Ahmed, the learned 
Aitorney General agrees that they will be per- 
mitted to take the examinations for which they 
ate due to appear. The Attorney General has 
assured us that on the conculsion of their exa- 
mination, the aforesaid students will be given 
transfer certificates in order to enable them 
to obtain’ admission to any other university. 
‘They shall have no right and will not be 
allowed to continue their studies in the ae 
gath Muslim ‘University. 
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4 Ås regards Sarvesh Narain Mishra and 
Peerzada Salamat Khan, they will be permit- 
ted to appear for the Fourth Year Engineer- 
ing Examination_as also for the examinations 
for the previous ‘semesters of the first three 
years, In respect of these two- students, 
will give further directions, if necessary, .. 
case they pass the Fourth Year smarts a 
and the examinations for the earlier semesters, 
by September 1982. 

5. Whe following students, namely, A. Z. - 
Amani, Hafiz M. Illyas, S. Ahmad Ali, Imtiaz 
Ahmad, Sarvesh Narain Mishra, Peerzada 
Salamat Khan, M.A. A. Fatur and Mansoor 
Ahmad, will take the examinations as afore- 
said in a place appointed for that purpose by 
the University, which, as far as possible, will 
be in the vicinity of the University . Campus 
but not in the Campus itself, 

é The Writ Petitions and Special Leave 
Petitions will stand disposed of in accordance 
with this order except that Sarvesh Narain 
Mishra and Peerzada Salamat Khan may, if 
necessary, approach this Court after the result 
of the Fourth year examination and of the 
previous semester examinations is declared. 

7. All the sixteen students shall leave the 
University Campus forthwith and shall have 
MO access to it except to the extent indicated 
in this Order. . . 

Order accordingly. 


AIR 1882 SUPREME COURT 844 | 
(From: Madhya Pradesh) 


V. D. TULZAPURKAR AND 
A. N. SEN, JJ. 


Civil Appeals Nos. 1048 óf 1970 and 845 
and 1047 to 1049 of 1971, D/- 23-2-1982. 
Municipal Council, Damoh, Appellant vy. - 
Mjs. Vraj Lal Manilal and Co, and others, 
Respondents 
“And 


Municipal Council, Damoh, Appellant v. 
Firm Prabhudas Kishoredas, Respondent. 

(A) Damoh Municipal Council Octroi 
Rules, R. 27 (b) and Proviso thereto — Firm 
importing bidi leaves and tobacco within 
municipal limits and exporting finished pre- 
duct, i.e. bidis —- I¢ is entitled to refund of 
octroi duty paid on raw materials — Proviso. 
to Ch (b) not attracted — Manufacture — 
Meaning of. (Words and Phrases — Mamm 


facture — Meaning of). 


When raw materials like tobacco etc. were’ 
imported by the firms within the limits of 
Damoh,:‘on which they paid octroi-duty and 
when they manufactured bidis out of such 
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raw materials and exported the same they 
were entitled to get refund to the extent of 
yuantum mentioned in Cl, (b) of R. 27. In 
such a case, it could not be said that refund 
is available under Cl. (b) in cases where even 
after undergoing the manufacturing process~ 
the imported article or commodity retains: its 
essential character as such article or com-. 
modity and the same is exported outside the 
Municipal limits. In the first place, though 
it is true that octroi by its nature. is a levy 
on import within the municipal limits of 
articles or goods meant for use, consumption 
or sale therein that does not prevent a Muni- 
cipal Council from framing a rule either 
granting exemption from that duty or refund 
of such duty after its collection in cases of 
certain type of use or consumption of the 
imported articles or goods for certain pur- 
poses. Secondly, a Municipal Council may 
do so for achieving certain objectives like in- 
creasing industrialisation by encouraging 
manufacturing. activities within its limits. 
Clearly the avowed object of R. 27 (b) ap- 
pears to be of this nature for in terms it 
provides for refund of octroi paid on import- 
ed raw materials when such raw material is 
aciually used within the municipal limits for 
manufacturing the exported article and it is 
in the light of this objective thatthe said rule 
will have to be interpreted. Further Cl. (b) 
itself speaks of the raw materials being “used 
in the manufacture” so that use or consump- 
tion which a manufacturing process entails 
was present to the mind of the framers of 
the Rule when they provided for the refund 
on the export of finished goods manufactured 
within the municipal limits. Moreover, the 
well-setiled connotation of the concept of 
‘manufacture’ and ‘manufacturing process’ js 
that as a result of undergoing the process a 
distinct commercial commodity different from 
the raw material comes into existence, 
(Para 5) 
Further, the proviso to Cl. (b) by its very 
terms is not attracted to a case of manu- 
factured goods falling under Cl. (b). If 
C1. (b) confers the benefit of refund of octroi 
duty on the export of goods manufactured 
out of raw material then it cannot be said 
that the exporter will be able to satisfy the 
Municipal Committee that the exported goods 
are the same or identical on which duty has 
been paid, for admittedly the exported goods 
are the finished product and no import duty 
is paid thereon by the exporter. The proviso 
is applicable to cases where there is an ex- 
port of the imported goods themselves with- 
out subjecting them to any manufacturing 
process and it is in such cases that the ex- 
porter has fo satisfy the Committee that -the- 
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same goods: on which import duty, has been. 
paid are being exported which would entitle 
the exporter to claim a refund; in other 
words it is not a. proviso to Cl. (b) at all but 
will be applicable to the other parts of the 


-Rule. (Para 5) 
(B) Constitution of India, Art, 133 — AB- 


peal under — New plea as to limitation — 
Permissibility. ~ ` n j 
Where the appellant Municipal Council ac- 
quiesced in the trial Courts finding on the 
question of limitation, namely, the cause of 
action in favour of the respondent-firm seek- 
ing refund arose on a particular date and 
while applying for a certificate from the High 
Court for appeal to Supreme Court the ap- 
pellant-Council sought the certificate on points 
touching the merits of tbe claim and not on 
the question of limitation and further in the 
Memo of Appeal filed in Supreme Court the 
grounds did not include the point of limita- 
tion and the point raised being not a pure 
question of law as it required investigation 
into facts to ascertain the exact date or dates 
of accrual of the cause of action, it would 
not be fair or just to permit the appellant- 
Council to raise the plea of limitation in the 
Supreme Court, especially when the result of 
allowing such plea might be to defeat the 


just claim of the respondent-firm. (Para 9) 
Cases Referred: Chronological Paras 
1957 MPLJ 278 2.3 


TULZAPURKAR, J. :— The aforesaid five 
appeals, the first two on a certificate granted 
by the Madhya Pradesh High Court and the 
last three by special leave granted by this 
Court, raise a common question in regard to 
refund of octroi duty collected by the ap- 
pellant-Council from the respondent firms 
and are, therefore, disposed of by common 
judgment. The principal question raised in 
these appeals relates to the proper construc- 
tion of R. 27 of the Octroi Rules of Damoh 
Municipal Council (the appellant) framed in 
exercise of powers conferred by Ss. 71, 76 
and 85 of the Central Provinces and Berar. 
Municipalities Act, 1922 — which Rules were 
continued in. operation even after the coming 
into force of the new Act, the Madhya Pra- 
desh Municipalities Act, 1961 and the ques- 
tion arises in these circumstances : 


2. The two respondent firms in the two 
sets of appeals (M/s. Vraj Lal Manilal and 
Co. and M/s. Prabhudas Kishoredas) carry 
on business of manufacturing and selling 
bidis in Damoh and other cities in Madhya 
Pradesh and for that purpose they import 
tobacco and other raw material into the 
municipal limits of Damoh ‘city and after 
manufacturing bidis out-of such imported 
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raw material they export their finished pro- 
duct (bidis} outside Damoh municipal limits. 
The respondents’ case was that at the time 
of import of tobacco and other raw material 


_into the municipal limits of Damoh: they 


paid octroi duty as per Octroi Rules of the 
appellant Council and after utilising the said 
raw material for preparing bidis when they 
exported the manufactured bidis outside the 
limits -of the appellant Council, they were 
entitled to a refund of the octroj duty paid 
by them on the raw material so utilized under 
R. 27 of the Octroi Rules but in spite of re- 
fund vouchers having been issued by the 
concerned official of the appellant council and 
in spite of having complied with the Rules and 
procedure prescribed in that behalf, the ap- 
pellant Council refused to pay the amounts 
of the refund vouchers to them. In Civil 
Appeal No. 1048 of 1970 since the claim for 
refund to the sum of Rs. 33,409.52 based on 
1866 refund vouchers relating to the period 
from 4-12-1952 to 12-12-1959 arose under the 
old Act, namely, Central Provinces and Berar 
Municipalities Act, 1922, the respondent firm, 
M/s. Vraj Lal Mani Lal & Co. filed an ap- 
peal before the Sub-Divisional Officer, Damoh 
under S. 83 (1-A) of the Act against the re- 
fusal of the appellant-Council to make the 
refund. Apart from raising technical pleas 
such an nofn-maintainability of the appeai, 
bar of limitation etc. the appellant Council 
resisted the claim on merits on the two 
grounds: (a) that since the raw material had 
been used or consumed in the manufacture 
of bidis and since the exported goods (finish- 
ed products) were not the same or identical 
as the imported raw material on which the 
octroi duty had been paid no refund under 
R. 27 (b) was available to the respondent firm 
and (b) that the respondent firm had failed 
to prove to the satisfaction of the Municipal 
Council as required by the proviso to R. 27 
(b) that the same or identical goods were 
being exported on which import octroi had 
been paid by them. The Sub Divisicnal Off- 
cer by his order dated 30th June, 1961 nega- 
tived the technical pleas of the appellant 
council, which order was finally confirmed 
by the High Court on 25th February, 1963. 
The Sub Divisional Officer also overruled the 
defences raised by the appellant Council on 
merits and by his final order dated 4th Apr., 
1964 -directed that the amount of 1866 re- 
fund, vouchers aggregating to Rs. 33,409.52 
minus the amount recovered under 19 vou- 
chers should be refunded to the respondent 
firm. The appellant Council went in revision 
to the State Government but the same was 
dismissed on 28th Sept., 1968. The Sub Divi- 
sional Officer’s decision ag well as the State 
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Government’s order in revision were- chal- 
lenged by the appellant Council before . the 
High Court by a writ petition (Miscellaneous 
Petition No. 96- of 1969) but the writ petition 
was. dismissed by the High Court summarily 


~"and in doing so the High Court followed ita 


earlier judgment in the case of Municipal 
Committee, Burhanpur v. Allauddin Aolia 
Saheb and Co. reported in 1957 MPLJ 278, 
where in regard to a similar refund rule ob- 
taining in Burhanpur Municipal Committes 
the Court had taken the view that “Octroi 
duty paid on imported tendu leaves and 
tobacco is refundable under the provisions of 
R. 25 (b) of the Rules framed under S. 85 of 
the Act when bidis manufactured within the 
limits of the Municipal Committee are ex- 
ported.” In the remaining four matters, 
being Civil Appeals 845, 1047, 1048 and 1049 
of 1971 the claims for refund made by the 
respondents in similar circumstances were re- 
quired to be prosecuted by filing civil suits 
against the appellant Council, inasmuch as 
when action was contemplated by the respon- 
dents, the new Act, namely, Madhya Pradesh 
Municipalities Act, 1961-had core into force 
and no remedy by way of any appeal to Sub 
Divisional Officer was available. In each of 
these suits the appellant Council resisted the 
claims for refund on merits on the same 
grounds mentioned above.. The respondents 
failed in- their suits in the two lower Courts 
but succeeded in second appeals in the High 
Court. 


3. In these appeals the self-same two con- 
tentions were urged before us on behalf of 
the appellant-council. First, since Octroi 
duty is a levy on imported goods meant for 
use, consumption and sale thereof within the 
Municipal Limits and since the raw material 
(tobacco) was used or consumed in the manu- 
facture of bidis the same or identical goods 
were not exported by the respondent firms 
and so no refund under R. 27 (b) was avail- 
able to the respondent firms. Secondly no 
attempt was made by the respondent firms to 
satisfy the Municipal Committee that the 
same or identical goods had been exported as 
required by the proviso to R. 27 (b). For 
both these reasons it was urged that the 
respondent firms’ claim to refund of octroi 
should have been rejected. Counsel urged 
that these points did not arise and were not 
determined in Allaudin Saheb’s case (supra). 


4. The admitted facts in these appeals are 
that the respondent firms, who carry on the 
business of manufacturing and selling bidis 


` imported or brought into the municipal limits 


of Damoh during the relevant period tobacco 
and other raw material, that they paid the 
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equisite octroi duty on such raw. material on 
is import at the prescribed rates, that they: 
itilised the said raw material for manufac- 
pring bidis and they exported the finished 
roduct (bidis) outside the municipal limits 


f Damoh and it was at that stage of export . 


f bidis that they claimed under R. 27 (b) a 
efund of Octroi duty paid by them on the 
aw material from the appellant Council. 
The question raised is whether under the 
aid provision they are entitled to the refund 
sf octroi as claimed by them. Rule 27 which 
leals with refund of octroi ‘runs thus: 


“7 Refund of octroi- On the exporta-' 


ion of dutiable goods outside municipal 
imits, the exporter shall be entitled fo a re- 
‘und of duty paid on them at the time of 
heir import, provided that, 

(2) no refund shall be given, if the amount 
o be refunded be less than Re. 1 or if the 
laim be made after the expiry of two 
nonths from the date of export, unless the 
xporter is able to explain satisfactorily the 
‘eason for the delay, 


(b) the refund on the exported goods 
which have been manufactured within the 
nunicipal committee from imported raw 
naterials liable to octroi, shall not exceed the 
xetroi on the raw materials used in the manu- 
‘facture, and 

Provided that the exporter shall not be 
mtitled to a refund of octroi duty unless he 
xoves to the satisfaction of the committee 
hat the goods brought for export belong to 
im and are the same on which duty was 
id by the importer in whose favour the 
ictroi receipt is produced in support of the 
laim for refund of duty.” 

5. In support of their claim for refund 
he respondents obviously rely upon Cl. (b) 
f R. 27 under which refund is available on 
xported goods provided those have been 
nenufactured within the municipal limits 
rom out of the imported raw materials on 
vhich octroi has been paid and the clause 
odicates that the quantum of refund shall not 
xceed the octroi duty actually paid on such 
aw materials at the time of their import. 
-ounsel for the appellants, however, contend- 
d that in its very nature octroi is a duty 
vied on import of goods which are meant 
or use, consumption or sale within the 
wunicipal limits and counsel 1 urged fhat it 
annot be disputed that when raw material 
ke tobacco is utilized in the manufacture 
f bidis such raw material is used or con- 


umed in the process of manufacture and it 


}.such finished product (bidis), a distinct - 


ommercial commodity that is being export- 
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ed by the respondent-firms and, therefore, no 
refund under Cl. (b) of R. 27 would be avail- 
able to them. Counsel urged that the 
word ‘manufacture’ occurring in the clause 
must be given a limited meaning, that is to 
say, only such manufacturing proceess is con- 
templated by that clause which does not 
alter or change the identity of the imported 
commodity and only in respect of the export 
of such manufactured goods the refund would 
be available and not where the imported com- 
modity gets converted into an altogether dif- 
ferent commercial article. Counsel also in- 
vited our attention to the proviso following 
Cl, (b) which states that the exporter shall 
not be entitled to refund of octroi duty un- 
less he proves to the satisfaction of the com- 
mittee that the goods brought for export are 
the same on which duty had been paid by 


the importer and according to counsel the 
‘bidis’ cannot be said to be the same goods 
on which the respondent-firms could be said 
to have paid the duty. In other words re- 
fund is available under Cl. (b) in cases where 
even after undergoing the manufacturing 
process the imported article or commodity 
retains its essential character as such article 
or commodity and the same is exported out- 
side the Municipal limits. It is not possible 
to accept the aforesaid construction sought 
to be placed on Cl. (b) of R. 27 of the 
Octroi Rules by the appellant’s counsel for 
reasons which we shall presently indicate. In. 
the first place, though it is true that octroi 
by ifs nature is a levy on import within the 
municipal limits of articles or goods meant. 
for use, consumption or sale therein that, 
does not prevent a Municipal Council from’ 
framing a rule either granting exemption 
from that duty or refund of such duty after 
the collection in cases of certain type of use 
or comsumption of the imported articles of 
goods for certain purposes. Secondly, a 
Municipal Council may do so for achieving 
certain objectives like increasing industralisa- 
tion by encouraging manufacturing activities 
within its limits. Clearly the avowed object 
of R. 27 (b) appears to be of this nature for 
in terms it provides for refund of octroi paid 
on imported raw materials when such raw- 
material is actually used within the municipal 
limits for manufacturing the exported article 
and it isin the light of this objective that the 
said rule will have to be interpreted. Look- 
ed at from this angle it will be difficult to 
accept the narrow or limited construction of 
the word “manufacture” appearing in Cl. (b) 
as is suggested by Counsel for the appellant 


-and the same could not have been intended 


by the framers of the rule. Further Cl. (b) 
itself speaks of the raw materials being “used 
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jin the manufacture” so that use or consump- 
ition which a manufacturing process entails 
vas present to the mind of the framers of 
he Rule when they provided for the refund 
n the export of finished goods manufactured 
ithin the municipal limits. Moreover, the 
ell-settled connotation of the concept of 
manufacture’ and ‘manufacturing process’ is 
at as a result of undergoing the process a 
istinct Commercial commodity diferent from 
the raw material comes into exis‘ence:' it is 
difficult to visualise degrees of manufacture 
as suggested by counsel for the appellant and 
in any case none could be attributed to the 
. framers of the Rule. It is, therefore, not 
possible to accept the contention that the ex- 
pression “manufacture” occurring in Cl. (b) 
of Rule 27 should be given a lim:ted mean- 
ing as is suggested. Turning to the proviso 
on which strong reliance was placed by the 
counsel for the appellant, it seems to us that 
jthe proviso by its very terms is not attracted 
a case of manufactured goods falling 
under Cl. (b). If Cl. (b) confers the benefit 
of refund of octroi duty on the export of 
goods manufactured out of raw material then 
it is difficult to appreciate how the exporter 
will be able to satisfy the Municizsal Com- 
mittee that the exported goods are the same 
or identical on which duty has been paid, for 
admittedly the exported goods are the finish- 
ed product and no import duty is paid there- 
on by the exporter. The proviso in our view 
is applicable to cases where there is an ex- 
ort of the imported goods themselves with- 
ut subjecting them to any manutacturing 
process and it is in such cases that the ex- 
porter has to satisfy the Committee that the 
same goods on which import duty Sas been 
paid are being exported which would entitle 
the exporter to claim a refund; in other 
words it is not a proviso to Cl. (b) at all but 
vill be applicable to the other parts of the 
ule, Jt is thus clear to us that when raw 
materials like tobacco etc. were imperted by 
the respofdent-firms within the limits of 
Damoh, on which they paid octroj-duty and 
when they manufactured bidis out of such 
raw-materials and exported the same they 
were entitled to get refund to the extent of 
quantum mentioned in Cl. (b) of R. 27. 


















6 In view of our aforesaid corclusion 
that the proviso is not applicable to cases -of 


manufactured goods falling under Cl. (b) of. 


the rule the second contention urged by the 


Counsel for the appellant that the respon-- 


dent-firms were not entitled to refund as they 
failed to satisfy the Municipal Committee 


that the same or identical goods had been -- 


exported does not survive. That apart, the 
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High Court has ‘on a conspectus of- ‘the 
Octroi Rules come to the conclusion and in 
our view rightly, that the Octroi Superinten- 
dent is responsible for the proper administra- 
tion of the Octroi Department in all its 
branches which necessarily includes that it is 
he who should be satisfied as to the identity 
of the goods that are to be exported or that 
are utilized in the manufacture of goods 
which are to be exported. 


7. The last contention sought to be urged 
on behalf of the appellant-Council before us 
related to the bar of limitation to the respon- 
dents’ claim arising under S. 319 (2) of the 
Madhya Pradesh Municipalities Act, 1961 
and counsel fairly stated that this arises only 
in Civil Appeal No, 845 of 1971. The fa ts 
in this behalf are these: Civil Suit No. 1-B 
of 1964, out of which the aforesaid appeal 
arises, was filed by the respondent-firm M/s. 
Vraj Lal Manilal & Co. on 7-5-1964 claim- 
ing refund in respect of goods exported 
during the years 1959-1964; in other words, 
part of the claim from 1959 to 31st January, 
1962 arose under the 1922 Act while the 
claim pertaining to the period from 1-2-1962 
to April 1964 arose under the 1961 Act, 
which came into force from 1-2-1962. The 
trial Court as well as the High Court took 
the view that non-payment of refund under 
the 1922 Act could be agitated only by way 
of an appeal under S. 83 and other remedies 
were barred under S. 84 of the -Act and, 
therefore, that part of the respondent’s claim 
was dismissed as being not tenable but both 
the Courts held that non-payment of refund 
after 1-2-1962 could be agitated by a suit and 
the same was tenable. On the question of 
limitation the trial Court held that that part 
of the claim was not barred but since it had 
negatived the respondent’s claim for refund 
on merits it dismissed the respondent’s suit 
entirely but the High Court, which reversed 
the trial Court’s view on merits allowed the 
respondent’s claim in respect of refund 
vouchers which had been certified and pre- 
sented after 1-2-1962. Since, however, it was 
not possible for it to sort out .the refund, 
vouchers which had been certified the High 
Court by its judgment and decree dated 
15-12-1969 remanded the matter to the trial 
Court for determining the amount payable 
to the respondent-firm. Upon remand ths. 
trial Court on the basis of. statements mada 
by the parties passed a decree in respondents , 
favour for Rs. 21,023.53 with interest there-.. | 
on @ 4% and this decree was drawn up on` 


. 23-4-1970. ' 


-8. Section 319 (2) -of the 1961 -Act ruas’ 
thus : ” 
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“Every such suit shall be dismissed unless 
it is instituted within 8 months from the date 
of the accrual of the alleged cause of action.” 
Relying upon this provision counsel for the 
appellant urged that since the suit had been 
filed on 7-5-1964 the respondent’s claim for 
refund during 8 months prior to 7-5-1964 
would be within limitation but the rest of the 
claim from 1-2-1962 to 7-9-1963 would be 
barred by limitation and to that extent the 
decree in favour of the eo de- 
serves to be modified, 


9. We are not inclined to entertain this 
contention sought to be urged by counsel for 
the appellant before us for more than one 
reason. It is true that this bar of limitation 
under S. 319 (2) was pleaded by the appel- 
lant counsel in its written statement and an 
issue thereon was also raised at the trial but 
the trial Court held that the claim arising 
under the new Act after 1-2-1962 was not 
barred by limitation because cause of action 
arose on 24-9-1963 when there was refusal to 
pay or accede to the notice of demand but 
when the matter was carried in appeal to 
the High Court by the respondent firm against 
the dismissal of their claim on merits and 
the High Court reversed the trial Court's 
view on merits and held that the plaintiff's 
claim for the period subsequent to 1-2-1962 
was liable to be decreed, this point of limita- 
tion arising under S. 319 (2) was neither raised 
nor pressed before the High Court. No con- 
tention was raised that the refusal to pay on 
24-9-1963 did not give rise to the cause of 
action but that it arose on dates when goods 
were exported and refund vouchers were 
presented or certified. Had it been pressed 
the High Court would have, while remand- 
ing the matter given appropriate directions 
to the trial Court in that behalf. This shows 
that the appellant council acquiesced in the 
trial Court’s finding on the question of limita- 
tion, namely, the cause of action arose on 
24-9-1963. Secondly, while applying for a 
certificate from the High Court for appeal to 
this Court the appellant-Council sought 
certificate on points touching the merits of 
the claim and not on the question of limita- 
tion. Further in the Memo of Appeal filed 
in this Court the grounds do not include the 
point of limitation. Lastly, the point raised 
cannot be said to be a pure question of law 
as it will require investigation into facts to 
ascertain the exact date’ or dates of accrual 
of the cause of action. When on the point 
of limitation the appellant- Council had at 
‘one stage acquiesced in the trial Court’s find- 
ing and did. not raise the question in appeal 
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before the High Court we: do not: think it 
would be fair or‘just to permit the appellant- 
Council to raise the plea of limitation in this 
Court, especially when the result of allow- 
ing such plea might be to defeat the just 


‘claim of the respondent-firm. 


10. In the result the appeals are dismissed 
and each party will bear its own costs. 


Appeals dismissed. 
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Y. V. CHANDRACHUD, C. J., D. A. 
DESAI AND AMARENDRA NATH 
SEN, JJ.# 


Writ Petna. No. 7453 of 1981, 
1982. 


Harbans Singh, Petitioner v. State of U.P. 
and others, Respondents. 


Constitution of India, Arts, 32 and 72 — 
Penal Code (1860), Ss. 53 and 302 — Mul- 
tiple murder case — Accused persons con- 
victed and sentenced to death by common 
judgment — Death penalty commuted inte 
imprisonment for life of one co-accused — 
Other co-accused is also entitled to commu- 
tation — Duty of prison authorities before 
execution of death sentence stated. (Crimi- 
nal P. C. (1974), Ss. 368 and 434), 


The petitioner and two other accused J 
and K were. convicted in a multiple murder 
case and sentenced to death by a common 
judgment. J filed special leave petition to 
Supreme Court but was dismissed, K filed 
special leave petition and obtained leave on 
question of sentence. Ultimately his death 
sentence was commuted to imprisonment for 
life. The petitioner’s special leave petition 
was dismissed by Supreme „Court and his 


Dj- 12-2- 


_ review petition was also dismissed. His peti- 


tion before President was also dismissed. J 
did not file any review petition and he was 
executed. The petitioner was also to be ex- 
eculed on the same day but he filed a peti- 
tion under Art. 32 and obtained stay of 
execution. It was clear that no distinction at 
all could be made between the part played 
by K on the one hand and the petitioner on 
the other. 


` Held that since K’s death sentence was 
commuted by the Supreme Court, it would 
be unjust to confirm the death sentence im- 


Amaanee nanmam e e aen 
*The judgments are printed in the order in 
which they are given in the certified copy. 
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posed upon the petitioner. That would in- 
volve the Court as well as the authorities 


concerned in the violation of rudimentary 
norms governing the administration of jus- 
tice. (Para 6) 


In view of the background of the case it 
would not be wrong if the Supreme Court it- 
self were to commute the sentence of death 
imposed upon the petitioner to imprisonment 
for life. But in the interest of comity be- 
tween the powers of the Supreme Court and 
the powers of the President of India, it will 


be more in the fitness of things if the Court . 


were to recommend that the President of 
India may be so good as to exercise his 
power under Art. 72 of the Constitution to 
commute the death sentence imposed upon 
the petitioner into imprisonment for life. 
This is so because the President of India had 
already considered the mercy petition of the 
petitioner once and had rejected it. 

(Para 8) 


The Supreme Court directed that prior to 
the actual execution of any death sentence, 
the Jail Superintendent should ascertain per- 
sonally whether the sentence of dezth impos- 
ed upon any of the co-accused of the pri- 
soner who is due to be hanged, has been 
commuted. If it has been commuted, the 
Superintendent should apprise the superior 
authorities of the matter, who, in turn, must 
take prompt steps for bringing the matter to 
the notice of the Court concerned. 

(Para 9) 

A. N. SEN, J. (concurring): It would be 
a sheer travesty of justice and the course of 
justice will be perverted, if for the very 


same offence, :the petitioner-has to swing and - 


pay the extreme penalty of death wkereas the 
death sentence imposed on his cd-accused 
for the very same offence is commuted to 
ote of life imprisonment and the life of the 
co-accused is spared. (‘Para 18) 

Very wide powers have been conferred on 
the Supreme Court for due and proper 
administration of justice, apart from the 
jurisdiction and powers conferred on the 
Supreme Court under Arts. 32 and 136 of 
the Constitution. The Supreme Court retains 
and must retain, an inherent power and 
jurisdiction for dealing with any extraordi- 
nary situation in the larger interests of admin- 
istration of justice and for prevention of 
manifest injustice being done. This power 
must necessarily be sparingly used only in 
exceptional circumstances for furthering the 
ends of justice. (Para 20) 
Cases “Referred: | Chronological . Paras 
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CHANDRACHUD, C. J. (for himself and 
on behalf of Desai, J.) :— By this writ peti- 
tion, the petitioner Harbans Singh prays that 
the death sentence imposed upon bim should 
not be executed in view of the following cir- 
cumstances, 


2. The petitioner and three other persons, 
Mohinder Singh, Kashmira Singh and Jeeta 
Singh were involved in the murder of Jindi 
Singh, Surjeet Singh, Bira Singh and Gur- 
meet Singh. Mohinder Singh died in an 
“encounter” with the police. The petitioner 
and the other two accused, Kashmira Singh 
and Jeeta Singh, were committed to stand 
their trial for the murder of the aforesaid 
four persons. By a judgment dated May 1, 
1975 the learned Additional Sessions Judge, 
Pilibhit, convicted all of them for the murder 
of Jindi Singh, Surjeet Singh and Bira Singh 
and sentenced them to death. On Oct. 20, 
1975 the High Court of Allahabad affirmed 
the judgment of the trial Court in Criminal 
Appeal No. 1080 of 1975. 


3. Jeeta Singh filed Special Leave Peti- 
tion No. 343 of 1976 in this Court which was 
dismissed on April 15, 1976. -Kashmira 
Singh filed Special Leave Petition No. 104 of 
1976 from jail and obtained leave on the 
question of sentence. By an order dated 
April 10, 1977 his appeal (No. 172 of 1977) 
was allowed by a Bench consisting of Bhag- 
wati and Fazal Ali, JJ. who commuted his 
sentence of death into imprisonment for life. 
The petitioner, Harbans Singh, filed Special 
Leave Petition No. 658 of 1978 from jail 
which was dismissed by Sarkaria and Shin- 
ghal, IJ. on Oct. 16, 1978. His Review Peti- 
tion (No. 140/79) was dismissed by Sarkaria 
and A. P. Sen, JJ. on May 9, 1980. Jt ap- 
pears that though the Registry of this Court 
had mentioned in its Office Report that 
Kashmira Singh’s death sentence was- already 
commuted, that fact was not brought to the 
notice of the Court specifically when the 
petitioner’s Special Leave Petition and his 
Review Petition were dismissed, 


4. The petitioner had filed a petition to the 
President of India for commutation of his 
sentence, which was dismissed on August 22, 
1981. Upon the dismissal of that petition, 
the execution of the death sentence imposed 
upon the petitioner was fixed for Oct. 6, 1981 
whereupon he filed this petition in this Court. 

5. The course which this case has taken 
makes a sad reading. Three persons ‘were 
sentenced to death by a common judgment 
and, regretfully, each one has eventually met 
with a different fate. One of those three per- 
sons, Jeeta Singh, who did not file any Review 
Petition or Writ Petition in this Court, was 
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executed on Oct 6, 1981. The other person, 
Kashmira Singh, succeeded in having his 
death sentence commuted into life imprison- 
ment. The petitioner was to be executed on 
the same day on which Jeeta Singh was ex- 
ecuted but, fortunately, he filed this Writ Peti- 
tion on which we passed an order staying the 
execution of his death sentence. 


6. As we have stated earlier, the petitioner 
and the two other co-accused were sentenced 
to death by a common judgment. We have 
seen the facts from which it is clear that no 
distinction at all can be made between the 
part played by Kashmira Singh on the one 
hand and the petitioner on the other. Since 
Kashmira Singh’s death sentence was com- 
muted by this Court, it would be unjust to 
confirm the death sentence imposed upon the 
petitioner. That will involve the Court as 
well as the authorities concerned in the viola- 
tion of rudimentary norms governing the ad- 
ministration of justice. 


7. It is unfortunate that Jeeta Singh could 
not get the benefit of the commutation of 
Kashmira Singh’s sentence. Were he to ap- 
proach this Court like the petitioner, the 
sentence imposed upon him would have been 
communted into life imprisonment because no 
distinction could have been made between his 
case and that of Kashmira Singh whose 
sentence was commuted prior to the execu- 
tion of Jeeta Singh. 


8. The question which then arises for con- 
sideration is as to the proper course to be 
adopted in the circumstances of the case. In 
view of the background of the case, to which 
we have referred above, it would not be wrong 
if we were ourselves to commute the sentence 
of death imposed upon the petitioner to im- 
prisonment for life. But in the interest of 
comity between the powers of this Court and 
the powers of the President of India, it will 
be more in the fitness of things if we were 
to recommend that the President of India may 
be so good as to exercise his power under 
Art, 72 of the Constitution to commute the 
death sentence imposed upon the petitioner 
into imprisonment for life. This is so be- 
cause of President of India has already con- 
sidered the mercy petition of the petitioner 
once and has rejected it. We, therefore, re- 
commend that for reasons aforesaid, which 
could not have been before the President of 
India when he rejected the mercy pefition, he 
may commute the death sentence imposed 
upon the petitioner, 


9, The fate of Jeeta Singh has a posthum- 
ous moral to tell. He cannot profit by the 
direction which we propose to give because 
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he is now beyond the processes of human 
tribunals. But we direct that prior to the 
actual execution of any death sentence, the 
Jail Superintendent should ascertain personally 
whether the sentence of death imposed upon 
any of the co-accused of the prisoner who is: 
due to be hanged, has been commuted. If it 
has been been commuted, the Superintendent 
should apprise the superior authorities of the. 
matter, who, in turn, must take prompt steps 
for bringing the matter to the notice of the 
Court concerned. 


19. Order accordingly. The execution of 
the death sentence is stayed until the decision 
of the President to whom a copy of this judg- 
ment should be forwarded forthwith. 


AMARENDRA NATH SEN, 1.:— 1l. I 
have had the benefit of reading the judgment 
to be delivered by the learned Chief Justice. 
I agree with the order proposed by him. I, 
however, wish to make some observations of 
my own. 


12. The relevant facts of the case have 
been succinctly and briefly stated by the 
learned Chief Justice in his judgment. Three 
persons, namely, the petitioner, Kashmira 
Singh and Jeeta Singh were convicted under 
S. 302 of the Penal Code and sentenced to 
death by the Additional Sessions Judge, Pili- 
bhit by his judgment dated 1st May, 1975. 
The High Court of Allahabad affirmed the 
judgment of the trial Judge in Criminal Ap- 
peal No. 1080 of 1975 and confirmed the 
death sentence of the said three accused by 
its judgment dated 20th Oct., 1975. Jeeta 
Singh filed in this Court a Special Leave Peti- 
tion (No. 343 of 1976) which was dismissed 
by this Court on 15th April, 1976. It ap- 
pears that after the dismissal of the Special 
Leave Petition of Jeeta Singh by this Court, 
Jeeta Singh was executed on the 6th of Oct., 
1981. Kashmira Singh filed a Special Leave 
Petition No. 104 of 1976 in this Court and 
leave was granted by this Court on the ques- 
tion of sentence only. By an order passed 
by this Court on the 10th April, 1977 this 
Court allowed the appeal of Kashmira Singh 
(172/1976) by leave of this Court and tbis 
Court commuted his sentence of death to one 
of imprisonment of life. The other accused 
Harbans Singh who has filed this petition had 
also filed a special leave petition No. 658 of 
1978. The Special Leave Petition filed by 
Harbans Singh was dismissed by this Court 
on 16th Oct., 1978. It appears that Harbans 
Singh had applied for review of the said 
order of this Court and the review petition 
of Harbans Singh (140 of 1979) was also 
dismissed by this Court on 9th May, 1980. 
Harbans Singh had thereafter filed a petition 
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to the President of India under Art. 72 of 
the Constitution. The petition of Harbans 
Singh to the President of India was dismissed 
on the 22nd Aug., 1981. After the dismissal 
of the petition of Harbans Singh to the Pre- 
.sident, the date for execution of the death 
sentence imposed upon him was fixed and 
Harbans Singh, has thereafter moved this 
Court and has filed this writ petition pray- 
ing for commutation of his death sentence 


and in the alternative praying for a direction © 


to the authorities to allow him the facilities 
to meet his near and dear once before the 
sentence of death imposed upon him is ac- 
tually executed. 


13. The unfortunate position appears to 
be that in, respect of the very same offence 
committed, one of the accused persons, 
namely, Jeeta Singh has already been hanged; 
the death sentence imposed on another ac- 
cused, namely, Kashmira Singh, has been 

commuted to one of life imprisonment; and 
- Harbans Singh, the present petitioner, is now 
awaiting death sentence to be executed. 


14. When this Court dismissed the special 
leave petition of Jeeta Singh by its order 
dated 15th April, 1976, the decision of this 
Court in the case of Bachan Singh v. State 
of Punjab, (1980) 2 SCC 684: (AIR 1980 
SC 898), was not there. It appears from the 
report that Bachan Singh’s case in which 
constitutional validity of the death penalty 
was upheld by this Court came to be decid- 
ed by this Court on 9th May, 1980. It further 
appears that in that case the validity of the 
' death sentence was upheld by four of the 
learned Judges on the Bench, but Bhagwati, J. 
dissented from the view expressed by the 
majority and he was of the opinion that “Sec- 
tion 302 of the I. P. C. in so far as it pro- 
vides for imposition of death penalty as an 
alternative to life sentence, is ultra vires and 
void as being violative of Arts, 14 and 21 cf 
the Constitution, as it does not provide any 
legislative guidelines as to when life should 
be extinguished by imposition of death 
sentence”. The majority judgment of the 
Bench was delivered by Sarkaria, J. on be- 
half of himself, Chandrachud, C, J. and 
Gupta and Untwalia, JJ. While upholding 
the constitutional validity of death sentence, 
this Court in Bachan Singh’s case laid down 
certain principles on the basis of which 
capital punishment may normally be im- 
posed, recognising at the same time that the 
punishment to be inflicted was a matter of 
judicial discretion to be exercised with due 
care and caution. 
_ 15. When a Bench of this Court Ccismissed 
the cnecial leave vetition of Jeeta Singh who 
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has since been executed, this Court must 
have on a consideration of the facts and cir- 
cumstances come to the conclusion that death 
penalty- had been rightly imposed on Jeeta 
Singh and there was no need for interference 
by this Court with the judgment or - the. 
sentence imposed. The special leave petition 
of Kashmira Singh was entertained by an- 
other Bench of this Court. Though arising 
out of the same offence, this Court must have 
felt that there were circumstances which did 
not justify the imposition of the extreme 
penalty of death and this Court commuted 


‘the sentence of death to one of life imprison- 


ment. It may be noticed that at the time 
the special leave petition of Kashmira Singh 
was entertained by this Court and his death 
sentence was commuted by an order of this 
Court dated 10th April, 1977, thé decision in 
the case of Bachan Singh was not there, 
though various other decisions which came 
to be considered in the case of Bachan Singh 
were there. 


16. The Special Leave Petition of the 
Petitioner was dismissed by this Court on the 
16th Dec., 1978. The review petition was 
also dismissed by a Bench presided over by 


_Sarkaria, J. on the 9th of May, 1980, the 


very day of which Bachan Singh’s case (AIR 
1980 SC 898) appears to have been decided. 


17. It unfortunately appears that the at- 
tention of the Bench which dismissed the 
special leave petition and also the review 
petition of the petitioner was not drawn to 
the fact that special leave petition of the co- 
accused Kashmira Singh had already been 
entertained by this Court and the death 
sentence imposed on Kashmira Singh had 
been commuted by this Court to one of life 
imprisonment. ‘The Bench which dismissed 
the special leave petition and also the review 
petition of the present petitioner Harbans 
Singh must have felt on consideration of the 
facts and circumstances that death penalty 
had been rightly imposed on Harbans Singh 
and ‘no interference by this Court was called 
for. Though the Bench must have come to 
its decision on a consideration of the facts 
and circumstances of the case, yet, to my 
mind, the Bench would not have dismissed 
the special leave petition and the review peti- 
tion of Harbans Singh and would have com- 
muted his death sentence to one of life im- 
prisonment, had the Bench been informed 
that in the identical case, the co-accused of 
the petitioner had earlier filed a special leave 
petition which had already been entertained 
by this Court and the capital punishment of 
the -co-accused Kashmira Singh had been 
commuted by this Court to one òf- life im- 
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prisonment. 
responsibility, involvement and complicity of 
the petitioner Harbans Singh in the commis- 
sion of the offence is the same as that of the 
co-accused Kashmira Singh. As I have ear- 
lier noticed, Harbans Singh had filed a peti- 
tion to the President of India after.the dis- 
missal of his petition for Special Leave and 
his petition for review by this Court foc com- 
mutation of death sentence and the said 
petition of Harbans Singh has also been re- 
jected by the President. 


18. To my mind, it will be a sheer tra- 
vesty of justice and the course of justice will 
be perverted, if for the very same offence, the 
petitioner has to swing and pay the extreme 
penalty of death whereas the death sentence 
imposed on his co-accused for the very same 
offence is commuted to one of life imprison- 
ment and the life of the co-accused is spared. 
The case of the petitioner Harbans Singh ap- 
pears, indeed, to be unfortunate, as neither 
in his special leave petition and the review 
petition in this Court nor in his mercy peti- 
tion to the President of India, tbis all im- 
portant and significant fact that the life 
sentence imposed on his co-accused in respect 
of the very same offence has been commuted 
to one of life imprisonment, has been mention- 
ed. Had this fact been brought to the notice 
of this Court at the time when the Court 
dealt with the special leave petition of the 
petitioner or even his review petition, I have 
no doubt in my mind that this Court would 
have commuted his death sentence to one of 
life imprisonment. For the same offence and 
for the same kind of involvement, responsibi- 
lity and complicity, capital punishment on 
one and life imprisonment on the other would 
never have been just. I also feel that had 
the petitioner in his mercy petition to the 
President of India made any mention of this 
fact of commutation of death sentence to 
one of life imprisonment on his co-accused 
in respect of the very same offence, the Pre- 
sident might have been inclined to take a 
different view on his petition. 


19. In the circumstances hereinabove 
stated, I am of the opinion that it will be 
manifestly unjust to allow the death sentence 
imposed on the petitioner to be executed. 
The question that, however, troubles me is 
whether this Court retains any power and 
jurisdiction to entertain and pass any ap- 
propriate orders on the question of sentence 
imposed on the petitioner in view of the fact 
that not only his special leave petition and 
Teview petition have been dismissed by this 
Court but also the further, fact that his peti- 
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It may be noticed -that the. 
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tion for clemency has also been rejected by 


the President. 


20. Very wide powers have been confer- 
red on this Court for due and proper ad- 
ministration of justice apart from the juris- 
diction and powers conferred on this Court 
under Arts. 32 and 136 of the Constitution. 
I am of the opinion that this Court retains 
and must retain, an inherent power and 
jurisdiction for dealing with any extra- 
ordinary situation in the larger interests of 


. administration of justice and for preventing 


manifest injustice being done. This power 
must necessarily be sparingly used only in 
exceptional circumstances for furthering the 
ends of justice. Having regard to the facts 


and circumstances of this case, I am of the 


opinion that this is a fit case where this Court 
should entertain the present petition of Har- 
bans Singh and this Court should interfere. 


21. In the facts and circumstances of this 
case, this Court would have been justified in 
commuting the death sentence imposed on 
the petitioner to one of life imprisonment, 
As, however, the case of the petitioner had 
earlier been considered by the President of 
India to whom the petitioner had presented 
the petition for mercy, I am of the opinion 
that propriety and decorum require that the 
matter should be referred back to the Pre- 
sident instead of this Court deciding to com- 
mute the death sentence of the petitioner to 
one of life imprisonment. 


22. With these observations, I respectfully 


agree with the order passed by the learned 
Chief Justice, 


Order accordingly. 


AIR 1982 SUPREME COURT 853 
(From: Allahabad) 

S. MURTAZA FAZAL ALI, D. A. DESAI 
AND A. VARADARAJAN, JJ. 
Criminal Appeal No, 371 of 1980, DJ- 

5-1-1982. 
Smt. Khatoon, Appellant v. Mobd. Yamin, 
Respondent, 


Criminal P. C. (2 of 1974), S. 125 —- 
Maintenance — Wife refusing to live with 
husband because he wrote a letter to her 
asking her to come back to him otherwise 
letter would be treated as a divorce — Held 
that such an unreasonable threat constitute 
2 sufficient reason for the wife te refuse to 
live with her husband — She was entitled 
for maintenance. Decision of Allahabad 
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High Court, D/- 19-11-1981, Reversed. 
(Para 1) 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the judgment 
of the Allahabad High Court dated 19th 
Nov., 1981 setting aside in revision an order 
granting maintenance to the appellant while 
maintaining the order of maintenace to her 
two sons. The High Court set aside the 
maintenance so far appellant Mst. Khatoan 
is concerned but maintained the same sO 
far her children were concerned. After 
going through the judgment of the High 
Court we are constrained to observe that 
the High Court seems to have interfered 
purely on facts although the order passed 
by the Sessions Judge was quite correct in 
law. ‘The appellant had applied for grant 
of maintenance in the Court of District 
Magistrate under S, 125 of the Code of 
Criminal Procedure but the Magistrate re- 
fused application for maintenance on the 
ground that the wife refused to live with 
the husband without sufficient reason, In 
revision the Sessions Judge accepted the 
plea of the appellant and held that there 
was sufficient justification for the wife te 
refuse to live with the husband because the 
husband wrote a letter on 18th Dec., 1975 
to the appellant asking her to come back 
to him’ otherwise the letter would be treated 
as a divorce. In other words the letter con- 
tained a clear threat to the wife to return 
to the husband on the pain of being divorc- 
ed. The Sessions Judge rightly held that 
such an unreasonable threat would constitute 
sufficient reason for the wife to refuse to 
live with her husband. The High Court 
seems to have been under the impression 
that as the wife after 1975, herself went and 
lived with the husband and ‘thereafter re- 
turned without any reason, she was not en- 
titled to maintenance. There is no reliable 
evidence to support this conclusion reached 
by the High Court. It appears from the 
judgment of the Magistrate that the appel- 
lant had gone to the village to attend a 
marriage and there is nothing to show that 
she had actually lived with the husband and 
then returned. Even apart from that the 
very fact that the letter was couched in 
most discourteous terms and amounted to a 
clear threat to divorce the wife and sought 
to obtain her consent to live with him 
under duress, this was in our opinion a 
sufficient reason for the wife for refusing to 
live with her husband. On this ground alone 


the order of the Sessions Judge was fully 
supportable in law and the High Court 
erred in interfering in revision. For these 
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reasons, therefore, we are satisfied in the 
peculiar facts and circumstances of this case 
that there was sufficient reason for the wife 
to refuse to live with her husband. We, 
therefore, allow this appeal, set aside the 
order of the High Court and restore the 
order of maintenance passed by Sessions 
Judge. The appellant will be entitled to 
costs of Rs. 500/-. 


Appeal allowed. 


AIR 1982 SUPREME COURT 854 


(From: 1979 Lab IC 1399 (Ker) (FB)) 
D. A. DESAI AND R. B. MISRA, JJ. 


ie Appeal No. 1613 of 1979, D/- 16-2- 


L; Robert D'Souza, Appellant v. The 
Executive Engineer, Southern Railway and 
another, Respondents. 


(A) Industrial Disputes Act (14 of 1947), 
S. 2 (00) — “Retrenchment” — Striking off 
Name of workman from roll without any- 
thing more — Yt constitutes retrenchment, 
1979 Lab IC 1399 (Ker) (FB), Reversed. 


If termination of service of a workman is 
brought about for any reason whatsoever, 
it would be retrenchment except if the case 
falls within any of the excepted categories, 
i.e. (i) termination by way of punishment 
inflicted pursuant to disciplinary action; 
(ii) voluntary retirement of the workman; 
(iii) retirement of the workman on reaching 
the age of superannuation if the contract of 
employment between the employer and the 
workman concerned contains a stipulation 
in that behalf; (iv) or termination of the 
service on the ground of continued ill-health. 
Once the case does not fall in any of the 
excepted categories the termination of ser- 
vice even if it be according to automatic 
discharge from service under agreement 
would nonetheless be retrenchment within 
the meaning of expression in S. 2 (oo). It 
must as a corollary follow that if the name 
of the workman is struck off the roll that 
itself would constitute retrenchment. 1979 
Lab IC 1399 (Ker) (FB), Reversed. Case 
Jaw discussed. (Para 7) 


(B) Industrial Disputes Act (14 of 1947), 
S. 9-A — Applicability —— Termination 
amounting to retrenchment —— Proviso (b) 
not attracted, 


In order to attract S. 9-A the change pro- 
posed must be in the conditions of service 
applicable to the workman in respect of any 
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matters specified in the Fourth Schedule. 
If the proposed change falls in any of the 
matters specified in the Fourth Schedule the 
change can be effected after giving notice 
in the prescribed manner and waiting for 
21 days after giving such notice. When a 
workman is retrenched it cannot be said 
that change in his conditions of service is 
effected. The conditions of service are set 
out in Fourth Schedule. No item in Fourth 
Schedule covers the case of retrenchment. 
In fact, retrenchment is specifically covered 
by Item 10 of the Third Schedule, Now, if 
retrenchment which connotes termination of 
service, cannot constitute change in condi- 
tions of service in respect of any item men- 
tioned in Fourth Schedule, S. 9-A would 
not be attracted. If the change proposed 
does not cover any matter in Fourth Sche- 
dule Section 9-A is not attracted and no 
notice is necessary. It is, therefore, futile 
to urge that even if termination of the ser- 
vice of the petitioner constitutes retrench- 
ment it would nevertheless be valid because 
the notice contemplated by S. 25-F would 
be dispensed with in view of the provision 
contained in S. 9-A, Proviso (b). Case law 
discussed. (Para 9) 


(C) Railway Establishment Manual, 
Rr. 2501 and 2505 — Casual.or seasonal 
labour — When acquires status of fempo- 
rary railway servant. 


If a person belonging to the category of 
casual labour employed in construction work 
other than work-charged projects renders 
six months’ continuous service without 4 
break, by the operation of statutory rule the 
person would be treated as temporary rail- 
way servant after the expiry of six months 
of continuous employment. It is equally 
true of even seasonal labour. Once the per- 
son acquired the status of temporary rail- 
way servant by operation of law, the condi- 
tions of his service would be governed as 
set out in Chap. XXIII. (Para 11) 


(D) Railway Establishment Manual, 
R. 2501 (b) (ii) — Labour on projects — 
Construction unit cannot be treated as pro- 
ject. 

Every construction work does not imply 
project. Project is correlated to planned 
projects in which the workman is treated as 
work-charged, It will be doing violence to 
language to treat the construction unit as 
project. Expression ‘project? is very well 
known in a planned development. 

(Para 20) 
©) Railway Establishment Manual, 
R. 2302 — Absence without leave — Ter 
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mination without complyirg requirements of 
R. 2302 — Invalid. 

Absence without leave constitutes miscon- 
duct and it is not open to the employer to 
terminate service without notice and inquiry 
or at any rate without complying with the 
minimum principle of natural justice. Fur- 
ther, R. 2302 clearly prescribes the mode, 
manner and methodology of terminating ser- 
vice of a temporary railway servant and 
admittedly the procedure therein prescribed 
having not been carried out, the termination 


is void and invalid. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1981 SC 422: (1980) 4 SCC 443: 1980 

Lab IC 1292 6 


AIR 1981 SC 1253: (1981) 3 SCC 225: 1981 
Lab IC 806 5, 6 
AIR 1980 SC 1219: (1980) 3 SCR 884: 1980 
Lab IC 687 5, 6 
AIR 1978 SC 8$:(1978) 1 SCR 591: 1977 


Lab IC 1695 3, 6, 7 
AIR 1977 SC 31:(1977) 1 SCR 586: 1976 
Lab IC 1766 5, 6 


AIR 1976 SC 1111: (1976) 3 SCR 160: 1976 
Lab IC 769 5, 6 
AIR 1973 SC 2155 : (1974) t SCR 116: 1973 


Lab IC 1158 9 
AIR 1972 SC 1917: (1973) 1 SCR 594: 1972 
Lab IC 1128 . 9 
(1971) 1 Lab LJ 570: 1969 UJ (SC) 236 9 
AIR 1957 SC 95:1956 SCR 872 5 
AIR 1957 SC 121 : 1957 SCR 121 5, 6 
DESAI, J.:— Appellant L. Robert 


D’Souza joined service as a gangman at 
Mangalapuram in Southern Railway on 


July 1, 1948. In course of his service he 
was transferred to various places. When he 
was last working as Lascar at Ernakulam, 


on Oct. 8, 1974 the Executive Engineer 
(Construction), Ernakulam intimated to him 
that his services were deemed to have been 
terminated from Sept. 18, 1974, from which 
date the appellant was said to have absented 
himself from duty. This letter has an im- 
portant bearing on the issues raised in this 
appeal, and, therefore, relevant portion may 
be extracted here: 


“You have absented yourself unauthoris- 
ediy from 18-9-1974 and hence your ser- 
vices are deemed to have been terminated 
from the day you have absented yourself. 
Please note, 


Since you are no longer on the rolls of 
this office you should vacate the quarters 
allotted to you immediately failing which 
action will be taken to evict you.” 


According to the appellant, up to the date 
of unauthorised and illegal termination of 
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his service he had rendered continuous ser- 
vice for a period of 26 years yet the Railway 
administration wrongfully denied him the 
status of a temporary and/or regular work- 
man and treated him a daily rated casual 
labourer. This treatment according to the 
appellant- was so unfair that it prompted 
persons who were victims of this unfair 
treatment by. the Railway administration to 
form a Union named Southern Railway 
Construction Workers Union, Ernakulam, of 
which the appellant was the General Secre- 
tary. The Union submitted a charter of 
demands which presumably irritated the au- 
thorities and. chagrined by if, the appellant 
was transferred to Padannur in Tamil Nadu 
by way of punishment. As the late Shri 
A. K. Gopalan, who was a-renowned trade 
union leader, espoused the cause of the ap- 
pellant, his transfer was cancelled and he 
was reposted and allowed to continue at 
Ernakulam after paying the arrears cf 
wages and granting continuity of service for 
the period he did not join duty at the place 
of his transfer. This is quite evident from 
the letter of the Under Secretary, Ministry 
of Labour, dated April 23, 1974, which 
reads as under: 


“With reference to your letter dated the 
28th May, 1973, on the above subject, I am 
directed to say that it has been reported by 
the Ministry of Railways that the Southern 
Railway Administration has been advised 
that as you were transferred back to Erna- 
kulam on 19th March, 1971, you should be 
deemed to have been on duty for the inter- 
vening period from 8th March, 1970 to 
19th Feb., 1971, and your wages paid ac- 
cordingly.” j 


2. The local superiors of the appellant 
were annoyed by the success of the appel- 
lant and they were on a look out for settl- 


ing the score with the appellant. In the 
meantime the appellant approached the 
Labour Court for recovering some of his 
dues which remained pending for a long 


time. As the appellant and those similarly 
situated were likely to reach the age of 
Superannuation and by the unfair labour 
practice of the Railway administration they 
were likely to be denied the full retirement 
benefits, appellant and several others filed a 
writ petition in the High Court of Kerala. 
According to the appellant, for the various 
reasons stated in the petition, appellant and 
those similarly situated could not be treated 
as daily rated casual labour and under the 
relevant rules appellant and ‘his co-workers 
would at least, acquire the status of tempo- 
. paty railway... servants. and: . their .. services 
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could not be terminated in the: manner in 
which the appellant’s service was terminated 
and that they would be entitled to. all the 
retiral benefits. The petition came up be- 
fore a learned single Judge who dismissed 
the same. The matter was taken in appeal 
before the Division Bench. In the appeal ‘it. 
was contended that the termination of ser-. 
vice of the appellant in the circumstances as 
set out earlier would constitute retrenchment 
within the meaning of S, 25-F of the Indus- 
trial Disputes Act, 1947 (Act for short), 
and therefore, the order of termination, inter 
alia, is invalid. The Division Bench found 
the question raised before it of such impor- 


tance and magnitude that it referred the 
same to the Full Bench. 
3. In the meantime the appellant was 


actively pursuing his trade union activities. 
A demand was made that all the benefits 
granted’ by the Central Pay Commission be 
exiended to the category of employees to 
which the appellant. belonged and when 
these demands fell on deaf ears, it was re- 
solved to give a strike notice. The matter 
was taken in conciliation which ultimately 
resulted in failure. The appellant approach- 
ed the Central Government to make a re- 
ference under S. 10 of the Act in respect of 
the demands for adjudication by National 
Tribunal. As the Central Government was 
wobbling in its approach, the appellant 
declared his intention to go on fast ‘unto 
death for redressal of the grievances suffered 
for decades by the lowest category of 
railway employees. At that stage the Assis- 


tanf Labour Commissioner intervened and 
persuaded the appellant not to precipitate 
the matter. The appellant accordingly 


broke his fast on Sept. 28, 1974, in the hos- 
pital where he was confined during his fast. 
Taking advantage of his absence during the 
fast immediately the order of termination 
of his service was served and this led to the 
present proceedings which have culminated 
in this appeal. l 


4. The appellant, inter alia, contended 
before the Full Bench of Kerala High Court 
that the termination of his service for the 
reasons and in the manner brought about is 
illegal and invalid, that it was victimisation 
for trade union activities; that it was unfair 
labour practice and that it was mala fide. 
It was also contended that in view of his 
long uninterrupted service admittedly over 
twenty years he was at the minimum a 
temporary railway servant and, therefore, 
his service cannot: be terminated unless he 
was rendered surplus or by way of - disci- 


. plinary . measure: after-: complying -with. Arti- 
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cle 311 of the Constitution, The legal sub- 
mission put in the forefront was that in the 
circumstances herein mentioned the termi- 
nation of service constituted ‘retrenchment’ 
within the meaning of S. 25-F of the Act 
and as the pre-condition to valid retrench- 
ment having not been satisfied, the termina- 
tion is illegal and invalid. The Full Bench 
answered the point referred to it against the 
appellant holding that there is no retrench- 
ment as contended for, on behalf of the 
appellant and finally dismissed . the petition. 
Hence this appeal by special leave. 


5, At the outset it must at once be point- 
ed out that ‘he cons‘ruction put by the 
Full Bench of the Kerala High Court on the 
expression ‘retrenchment’ in S. 2 (00) of the 
Act that it means only the discharge of sur- 
plus labour or staff by the employer for 
any reason whatsoever is no more good law 
and in fact the decision of the Full Bench 
of Kerala High Court in L. Robert D’Souza 
y. Executive Engineer, Southern Railway, 
(1979) 1 Lab LJ 211: (1979 Lab IC 1399) 
has been specifically overruled by this Court 
in Santosh Gupta v. State Bank of Patiala, 
(1980) 3 SCR 884 at p. 892: (AIR 1980 SC 
1219 at p. 1223). This Court has consis- 
tently held in State Bank of India v. N. Sun- 
dera Money, (1976) 3 SCR 160: (AIR 1976 
SC 1111); Hindustan Steel Ltd. v. Presiding 
Officer, Labour Court, (1977) 1 SCR 586: 
(AIR 1977 SC 31) and Delhi Cloth & Gene- 
ral Mills Ltd, v. Shambhu Nath Mukherji, 


(1978) 1 SCR 591:(AIR 1978 SC 8) that 
the expression ‘termination of service for 
any reason whatsoever’ now covers every 


kind of termination of service except those 
not expressly included in $. 25-F or not ex- 
pressly provided for by other provisions of 
the Act such as Ss. 25-FF and 25-FFF. It 
was attempted to be urged that in view of 
the decision of this Court in Pipraich Sugar 
Mills Ltd. v. Pipraich Sugar Mills Mazdoor 
Union, 1956 SCR 872:(AIR 1957 SC _ 95), 
the ratio of which was re-affirmed by a 
Constitution Bench of this Court in Hari- 
prasad Shivshanker Shukla v. A. D. Divikar, 
1957 SCR 121:(AIR 1957 SC 121), all the 
later decisions run counter to the ratio of 
the Constitution Bench and must be treated 
per in curium. This contention need not 
detain us because first in Hindustan Steel 
Ltd. case, then in Santosh Gupta’s case and 
lastly in Mohan Lal v. Bharat Electronics 
Ltd., (1981) 3 SCC 225: (AIR 1981 SC 1253) 
it was in terms held that the decision in 
Sundera Money’s case was not at all in- 
consistent with the decision of the Constitu- 
tion Bench in Hariprasad Shukla’s: case and 
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not only required no reconsideration but 
the decision in Sundera Money’s case was 
approved in the aforementioned three cases. 
This position is further buttressed by the 
decision in Delhi Cloth and General Mills 
Ltd. case wherein striking off the name of 
a workman from the roll was held to be 
retrenchment. It is, therefore, the settled 
law that the expression ‘termination of ser- 
vice for any reason whatsoever’ in the defi- 
nition of the expression ‘retrenchment’ in 
S. 2 (00) of the Act covers every kind of 
termination of service except those not ex- 
pressly included in S, 25-F or not expressly 
provided for by other provisions of the Act 
such as Ss. 25-FF and 25-FFF. Two things 
thus emerge, firstly, that the decision of the 
Full Bench of Kerala High Court under 
appeal has been specifically overruled by 
this Court in Santosh Gupta’s case and se- 
condly, in view of the decision in Delhi 
Cloth & General Mills Ltd. case striking off 
the name of a workman from the rolls with- 
out anything more constitutes retrenchment 
within the meaning of the expression ‘re- 
trenchment’ in S. 2 (00). This emerging 
legal position alone would be sufficient for 
us to allow the appeal and set aside the 
decision of the Kerala High Court. 


6. Sheet anchor of Mr. Francis’s sub- 
mission is that this Court should proceed 
on the construction of expression ‘retrench- 
ment? as.set out in Hariprasad Sbukla’s 
case (AIR 1957 SC 121) and ignore the 
construction of the expression ‘retrench- 
ment’ put in the decisions of this Court in 
Sundera Money’s case (AIR 1976 SC 1111). 
Hindustan Steel Ltd. case (AIR 1977 SC 31), 
Santosh Gupta’s case (AIR 1980 SC 1219), 
Delhi Cloth-& General Mills Ltd. case (AIR 
1978 SC 8) as being per in curium. We are 


not disposed to undertake this recurring 
futile exercise for the obvious reason thal 
on four different occasions, in Hindustan 


Steel Limited case, a Division Bench of this 
Court consisting of Chandrachud, Goswami 
and Gupta, JJ.; in Sundera Money’s case, 
a Bench consisting of Chandrachud, Krishna 
Iyer and Gupta, JJ.; in Santosh Gupta’s 
case, a Bench consisting of Krishna Iyer 
and O. Chinnappa Reddy, JJ. and a Bench 
of two Judges consisting of Gupta, J. and 
one of us in Mohanlal’s case (AIR 1981 SC 
1253), have repeatedly undertaken this very 
detailed exercise and held that there is no 
inconsistency of any nature and kind nor 
any conflict, contradiction or repugnancy 
between the decision of the Constitution 
Bench in Hariprasad Shukla’s case and 
aforementioned later four ‘decisions and they 
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stand in harmony with each other and the 
later decisions take note of an amendment 
in the relevant provisions of Industrial Dis- 
putes Act and, therefore, the construction 
put on the expression ‘retrenchm2nt’ in the 
aforementioned decisions pronounced the 
settled view of this Court. We, therefore, 
consider it futile and waste of precious time 
of the Court to re-examine the submission 
of Mr. Francis negatived on four different 
occasions in the past. Undoubtedly, Mr. 
Francis pointed out that in Surendra Kumar 
Verma v. Central Government Industrial 
Tribunal-cum-Labour Court, New Delhi, 
(1980) 4 SCC 443:(AIR 1981 SC 422), 
Pathak, J. in his concurring judgment has 
stated that his concurrence with the majo- 
rity view propounded by Reddy, J. should 
not be taken to imply his agreement with 
the interpretation of S. 2 (oo) rendered in 
Santosh Gupta’s case. It may, however, be 
mentioned that the majority in that case has 
affirmed the earlier decision. Therefore, 
after meticulously examining on five distinct 
and different occasions, it is clearly and un- 
equivocally stated that there is neither ap- 
parent nor real conflict between the decision 
of the Constitution Bench in Hariprasad 
Shukla’s case and the later five decisions 
commencing from Sundera Money and end- 
ing with Mohanlal’s case, it would be sheer 
waste of time and merely adding to the 
length of the judgment to re-examine this 
contention over again, so as to ccver the 
familiar ground. 


4. As we are not prepared to examine 
the contention over again, the submission of 
Mr. Francis that ‘retrenchment’ contem- 
plates some overt act cn the part of the 
employer, that it inheres the principle of 
last come first go which again requires an 
overt act on the part of the employer; that 
when retrenched workmen are required to 
be re-employed, first option for re-employ- 
ment has to be given to the re-renched 
workmen, which necessitates some overt act 
on the part of the employer, would be be- 
side the point and of no relevance ard signi- 
ficance. The reference to Rr. 76, 77 and 78 
of the Industrial Disputes (Central Rules), 
1957, does not advance his case a step fur- 
ther. The definition of expression ‘rztrench- 
ment’ in S. 2 (00) is so clear and unanpbigu- 
ous that no external aids are necessary for 
its proper construction, Therefore, we 
adopt as binding the well settled position in 
law that if termination of service of a work- 
man is brought about for any reason what- 
soever, it would be retrenchment except if 
the case falls within any of the excepted 
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categories, i.e. (i) termination by way of 
punishment inflicted pursuant to disciplinary 
action; (ii) votuntary retirement of the work- 
man; (iii) retirement of the workman on 
Teaching the sge of superannuation if the 
contract of employment between the em- 
ployer and the workman concerned contains 
a stipulation in that behalf; (iv) or termina- 
tion of the service on the ground of conti- 
nued ill-health. Once the case does not fall 
in any of the excepted categories the termi- 
nation of service even if it be according to 
automatic discharge from service under 
agreement would nonetheless be retrench- 
ment within the meaning of expression in 
Section 2 (00). It must as a corollary fol- 
low that if the name of the workman is 
struck off the roll that itself would constitute 
retrenchment, as held by this Court in 
Delhi Cloth & General Mills Ltd. case (AIR. 
1978 SC 8). We specifically refer to this 
case because the facts in the case before us 
are on all fours with the facts in the afore- 
mentioned cases and on parity of reasoning 
and judicial comity the same conclusion 
must follow unless something to the con- 
trary is indicated. In that case. respondent 
S. N. Mukherji who was recruited as a 
labourer came to be promoted in course of 
time to the post of Motion Setter. On Oct. 
1, 1964, pursuant to some re-organisation, 
in the establishment the post of Motion 
Setter was abolished. The management 
offered employment to the respondent S. N. 
Mukherji on any other suitable post, which 
was indicated to be the post of Assistant 
Line Fixer’ (Assistant Grade I) without loss 
of wages. He was to be on probation. 
The management found him unsuitable” for 
this post even after extending the period of 
probation by 9 months and therefore offer- 
ed him post of Fitter on the same pay 
which he, as a Motion Setter, used to get. 
The response of S. N. Mukherji to this offer 
was that he should be given a further op- 
portunity to show his efficiency in his job 
and if he fails to improve, he wouid fender 
his resignation voluntarily. The manage- 
ment did not reply to the letter with the 
result that the workman did not report for 
work at the newly offered post. On Jan. 
19, 1966, the management wrote to the 
workman that his name has been struck off 
from the rolls with effect from Aug. 24, 
1965, for continued absence without intima- 
tion. Such termination of service was held 
to be covered by the expression ‘retrench- 
ment’? and it was struck down on the ground 
that the pre-condition to valid retrenchment 


was not complied with. It would thus ap- 
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pear that it is consistently held by this Court 
that termination of service for any reason 
whatsoever except the excepted categories 
would constitute retrenchment within the 
meaning of the expression in the Act. And 
here recall the order of termination of ser- 
vice of the appeliant wherein it is stated 
that “you have absented yourself unauth- 
orisedly from 19-8-1974 and hence your ser- 
vices are deemed to have been terminated 
from the day you have absented yourself”. 
Is any other conclusion possible save and 
except the one recorded by this Court in 
Delhi Cloth & General Mills Ltd. case that 
this constitutes retrenchment and for non- 
compliance with pre-condition, it is invalid. 


8, Before referring to otber contentions 
of Mr. Francis, we may dispose of ome con- 


tention based upon construction of S. 9-A 
of the Act as in our opinion, it is utterly 
untenable. Mr, Francis says that if valid 


retrenchment presages a notice contemplated 
by S. 25-F, the same wouid stand dispensed 
with in view of the Proviso (b) of Sec. 9-A 
of the Act and therefore even if the termi- 
nation is held to be retrenchment, the same 
would be valid. There are two basic falla- 
cies in this submission. Retrenchment to be 
valid must comply with three conditions set 
out in S. 25-F. They are, (a) subject to the 
proviso to clause (a), one month’s notice in 
writing specifying the reasons for retrench- 
ment or wages in lieu of notice; (b) compen- 
sation to be paid according to the measure 
provided in the clause, the payment to be 
simultaneous with the retrenchment; and 
(c) the notice in the prescribed manner to 
be served on the appropriate Government. 
If the termination in this case otherwise con- 
stitutes retrenchment admittedly clauses {b} 
and (c) of S. 25-F have not been complied 
with. That apart, the submission that in 
view of the provision contained in pro- 
viso (b) of S. 9-A, the notice contemplated 
by clause (a) of S. 25-F would be dispensed 
with, is without merits. Section 9-A im- 
poses an obligation on the employer, who 
proposes to effect any change in the condi- 
tions of service applicable to any workman 
in respect of any matter specified in the 
Fourth Schedule to give notice as therein 
provided and the employer is precluded from 
effecting the change without giving to the 
workman likely to be affected by such 
change, notice in the prescribed manner of 
the nature of the change proposed to be 
effected, and the change cannot be effected 
within 21 days of the giving of such notice. 
In order to attract S. 9-A the change pro- 
posed must be in the conditions of service 
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applicable to the workman in respect of any 
matters specified in the Fourth Schedule. 
If the proposed change falls in any of the 
matters specified in the Fourth Schedule the 
change can be effected after giving notice 
in the prescribed manner and waiting for 
21 days after giving such notice, There is 
a proviso to S. 9-A which exempts the em- 
ployer from giving the notice of change if 
the case falls in any of the two provisos. 
According to Mr. Francis the case would be 
covered by proviso (b). It reads as under: 

“0-A. No employer, who proposes to 
effect any change in the conditions of ser- 
vice applicable to any workman in respect 
of any matter specified in the Fourth Sche- 
dule, shall effect such change — 

(a) to (b) XX XX XX 

Provided that no notice shall be required 
for effecting any such change: 

(a) XX xx XX XX 

(b) where the workmen likely to be affect- 
ed by the change are persons to whom the 
Fundamental and Supplementary Rules, 
Civil Services (Classification, Control and 
Appeal) Rules, Civil Services (Temporary 
Service) Rules, Revised Leave Rules, Civil 
Services Regulations, Civilians in Defence 
Services (Classification, Control and Appeal) 
Rules, or the Indian Railway Establishment 
Code or any other rules or regulations that 
may be notified in this behalf by the appro- 
priate Government in the Official Gazette, 
apply.” 

9, It was obligatory upon the employer, 
who wants to retrench the workmen to give 
notice as contemplated by clause (a) of Sec- 
tion 25. When a workman is retrenched it 
cannot be said that change in his conditions 
of service is effected. The conditions of 
service are set out in Fourth Schedule. No 
item in Fourth Schedule covers the case of 
retrenchment. In fact, retrenchment is spe- 
cifically covered by Item 10 of the Third 
Schedule. Now, if retrenchment which con- 
notes termination of service, cannot consti- 
tute change in conditions of service in re- 
spect of any item mentioned in Fourth 
Schedule, S. 9-A would not be attracted. 
In order to attract S. 9-A, the employer 
must be desirous of effecting a change in 
conditions of service in respect of any mat- 
ter specified in Fourth Schedule. If the 
change proposed does not cover any matier 
in Fourth Schedule S, 9-A is not attracted 
and no notice is necessary. (See Workmen 
of Sur Iron & Steel Co. (P.) Ltd. v. Sur 
Iron & Steel Company (P.) Ltd., (1971 1 
Lab LJ 570 (SC); Tata Iron & Steel Co.-. 


| Ltd. v. Workmen, (1973) 1 SCR 594:-(AIR- 


860 S.C. ` 


‘1972 SC 1917) and Assam Match Co. Lid. 
v. Bijoy Lal Sen, (1974) 1 SCR 116: (AIR 
1973 SC 2155). Thus if S$. 9-A is not at- 
tracted, the question of seeking exemption 
from it in the case falling under the proviso 
: would hardly arise. ‘Therefore, neither Sec- 
tion 9-A nor the proviso is attracted in this 
case, The basic fallacy in the submission 
is that notice of change contemplated by 
Section 9-A and notice for a valid retrench- 
ment under S. 25-F are two different aspects 
of notice, one having no correlation with 
the other. It is, therefore, futile to urge 
that even if termination of the service of 
the petitioner constitutes 
would nevertheless be valid because the 
. notice contemplated by S. 25-F would be 
dispensed with in view of the provision ccn- 
tained in S. 9-A, proviso (b). That apart, it 
is an indisputable position that none of the 
other pre-conditions to a valid retrenchment 
have been complied with in this case because 
the very letter of termination of service 
_ shows that services were deemed to have 
been terminated from a back date which 
clearly indicates no notice being given, 20 
compensation being paid and no notice be- 
ing given to the prescribed authority. There- 
fore, termination of service, being retrench- 
ment, for failure to comply with Sec. 25-F, 
would be void ab initio. 


10. Mr. Francis next contended that as 
the appellant belongs to the caiegory of 
casual labour as defined in R. 2501 in Chap- 
ter XXV of the Indian Railway Establish- 
ment Manual (‘Manual’ for short), no notice 
prior to termination of his service is neces- 
sary or required by law in view cf the pro- 
vision contained in Rule 2505. The submis- 
sion is that in the case of casual labour the 
service will be deemed to have been termi- 
nated when such employee absents himself 
or on the close of the day. Rule 2501 reads 
as under: 


“2501. Definition — . 


(a} Casual labour refers to labour -whose 
employment is seasonal, intermittent, spora- 
dic or extends over short periods. Labour 
of this kind is normally recruited from tha 
nearest available source. It is not liable to 
transfer, and the conditions applicable to 
‘permanent and temporary staff do not apply 
to such labour, 


(b) The casual labour on railways should 
be employed only in the ene types of 
cases, namely :— 


(i) Staff paid from joain except 
those retained for more than six months 
continuously — Such of those persons who 
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continue to do the same.work. for which- 
they were engaged. or other werk of the 


same type for more than six months. witb- 
out a break will be treated as temporary ` 
after the expiry of the six months of conti- 
nuous employment. 

(ii) Labour on projects, irrespective of 
duration, except those transferred from 
other temporary or permanent employment. 


(iii) Seasonal labour who are sanctioned 
for specific works of less than six months 
duration. If such labour is shifted ` from 
one work to another of the same type, & g.. 
relaying and the total continuous period 
of such work at any one time is more than 
six months’ duration, they should be treated 
as temporary after the expiry of six months 
of continuous employment. For the purpose 
of determining the eligibility of labour to 
be treated as temporary, the criterion should 
be the period of continuous work put in - 
by each individual labour on the same type 
of work and not the period put in collec- 
tively by any particular gang or group of 
sacs . 

XX XX XX 
Note: a). XX. XX XX XX 

(2) Once any individual acquires tempo- 
rary status, after fulfilling the conditions in- 
dicated in (i) or (iii) above, he retains that 
status so long as he is in continuous em- 
ployment on the railways. In other words, 
even if he.is transferred by the administra- 
tion to work of a different nature he does 
not lose his temporary status. - 

(3) XX XX XX XX 

(4) Casual labour should not be deliberate- 
ly discharged with a view to causing an 
artificial break in their service and thus pre- 
vent their attaining the temporary status. 


(5) XK XX XX XX” 
Rule 2505 may as well be extracted. It 
reads as under: 


“2505. Notice of termination of service — 
Except where notice is necessary under any 
statutory obligation, no notice is required 
for termination of service of the casual 
labour. Their services will be deemed. to 
have terminated when they absent them- 
selves or on the close of the day. 


Note :-— In the case of a casual labourer 
who is to be treated as temporary after com- 
pletion of six months’ continuous service, 
the period’ of notice will be determined by 
the rules applicable to temporary - Railway 
servants,” i 

11. In order ‘o satisfactorily. establish 
that the applicant belonging to the category 


-of casual labour. whose -service by -deeming 
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- fiction enacted-in Rule 2505 will stand ter- 
minated by the mere absence, 
shown that the appellant was employed in 
any of the categories set out in clause (b) 
of Rule 2501. What has been urged on 
behalf of the respondent is that the appel- 
llant was employed in construction work 
and, therefore, labour on projects irrespec- 
tive of duration would belong to the cate- 
-lgory of casual labour. That, however, does 
not mean that every construction work by 
itself becomes a work-charged project. On 
the contrary sub-clause (1) of clause (b) of 
Rule 2501 would clearly show that such of 
_ those persons belonging to the category of 
casual labour who continued to do the same 
work for which they were engaged or other 
work of the same type for more than six 
months without a break will be treated as 
temporary after the expiry of the six months 


of continuous employment. Similarly, sea- 
sonal labour sanctioned for specific works 
for less than six months’ duration would 
belong to the category of casual labour. 
However, sub-clause (iii) of clause (b) of 
R. 2501 provides that if such seasonal 


labour is shifted from one work to another 
of the same type, as for example, ‘relaying’ 
and the total continuous period of such 
work at any ome time is more than six 
months’ duration, they should be treated as 
temporary after the expiry of six months of 
continuous employment. 
is that for the purpose of determining the 
' eligibility of casual labour to be treated as 
temporary, the criterion should be the 
period of continuous work put in by each 
individual labour on the same type of work 
and not the period put in collectively by 
any particular gang or group of labourers. 
It is thus abundantly clear that if a person 
belonging to the category of casual labour 
employed in construction work other than 
work-charged projects renders six months’ 
continuous service without a break, by the 
operation of statutory rule the person would 
_jbe treated as temporary railway servant 
_jafter the expiry of six months of continu- 
jous employment. I¢ is equally true of even 
seasonal labour. Once the person acquired 
|the status of temporary railway servant by 
_{operation of law, the conditions of his ser- 

vice would be governed as set out in Chap- 
ter XXII. 


12. Rule 2301 in Chap. XXII defines a 
temporary railway servant. It reads as 
under : 


- “9301. Definition — A ‘temporary railway 
servant? means a. railway servant without a 
: hen on a permanent: post con a -Railway ov 
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any other administratiom or office under the 
Railway Board, The term does not include 
‘casual labour’, a ‘contract? or ‘part-time’ 
employees or an ‘apprentice’.” 

13. The service of a temporary railway 
servant may be terminated as provided in 
R. 2301. The benefits which a temporary 
railway servant enjoys are set out in the 
same chapter. 

14. The question, therefore, is whether 
the appellant who was recruited as casual 
labour continued to be the same or he had 
acquired the status of temporary railway 
servant at the time of termination of bis 
service. In the affidavit filed in the High 
Court the respondents contended that th: 
appellant was employed in construction 
work on work-charged project. The High 
Court did not examine this contention on 
merits and, therefore, it has become obliga- 
tory upon us to probe it. 


. 15. The appellant has stated that he join- 
ed as a Gangman on July 1, 1948 at Mangala- 
puram and he was transferred in 1953 to 
Pindur in Mysore State. He confessed that 
he does not have any record to show this 
employment but urged that if. the pay roll of 
the relevant period would be produced by 
the Railway administration, the fact alleged 
would be completely borne out. We would 
bypass this controversial period, without re- 
cording any finding on it ome way or the 
other. The appellant further contends that 
on: November 15, 1954, on transfer he join- 
ed in the office of Inspector of Works at 
Mangalore and since then he has been in 
continuous employment in the construction 
branch of the Southern Railway tillthe date 
of his illegal termination of service on Oct. 8, 
1974. These averments are incontrovertible 
and have notrightly been controverted before 
us, in view of unimpeachable evidence pro- 
duced by the appellant. The Executive Engi- 
neer, Ernakulam, where the appellant at the 
relevant time, i.e. September 5, 1966, was 
working, addressed a letter to various Execu- 
tive Engineers inquiring from them whether 
the surplus staff on his establishment could 
be absorbed by any of them. The material 
portion of the letter reads as under: 


Ext. P-3 
Executive Engineer’s Office, 
Ernakulam 
Dated 5-9-1966 
Subject :— Surplus staff (Casual labour staff) 
absorption of 


“Since the major portion of the work in 
this construction unit is over the list of the 
Œ, L. Staff who are likely to be rendered sur- 
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plus by 30-9-1966 and 31-12-1966 due to ex- 
piry of sanction to the post held by them, is 
enclosed. 

(contd. on col. 2) 
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Please advice whether you can absorb any 
of these personnel in your construction divi- 
Sion so: that they may be relieved in time if 
they are willing”. 


Enclosures : 
1) List. 
List of C. L. Staff working in Xen’s Office/Ers. 
Sr. No. Name’ Presently working as Date of appointment 
X 7 x 
10. Robert D’Souza Peon/Lascar. 15-11-54 
: x x x 


This evidence furnished from the record of 
the respondent and not controverted by any 
affidavit to the contrary would establish that 
the appellant was in continuous service from 
November 15, 1954. Recall here, the fact 
that his service was terminated by the im- 


pugned order contained in the letter An- ` 


nexure 1 dated October 8, 1974. Therefore, 
apart from the period in controversy from 
1948 to 1964 it is unquestionably established 
fhat the appellant was in continuous un- 
interrupted service from November 1954 to 
October 1974, a period of 20 years and he 
was working as Peon/Lascar.. Undoubtedly 
he has been referred to as belonging to 
casual labour staff but would it be fair to hold 
that after 20 years of continuous service, he 
would still continue to be a casual labour and 
therefore, his service could be terminable at 
will, and he would not be entitled to any of 
the benefits which a temporary or a per- 
manent railway employee would enjoy? 


16. There is, however, one more aspect 
to which we would refer before we proceed 
to pronounce upon the status of the appellant. 
‘Che definition of casual labour extracted by 
us above clearly indicates that person. belong- 
ing to casual labour is not liable to transfer. 
The appellant has stated that he was trans- 
ferred to Madras in 1957, to Tuni in Andhra 
Pradesh in 1958, to Rajahmundry in 1960, 
to Samalkhotan in 1961, to Virudhnagar in 
1962 and to Manamadurai in 1965 and then 
to Ernakulam in August 1965. It appears 
that he was again transferred from Ernaku- 
lam which was seriously objected and he 
took up the matter with the higher authori- 
ties when he was re-transferred to Ernakulam 
on March 19, 1971. This appears from the 
letter of the Under Secretary in the Ministrv 
of Labour addressed to the appellant in which 
itis stated thatthe Ministry of Railways was 
advised that the appellant be transferred back 
to Ernakulam, which advice has been carried 
out and the intervening period for which he 
did not report for duty, i.e. from March 6, 


1970 to February 19, 1971, he would be paid 
the wages as if he was on duty. In the face 
of these incontrovertible facts could it at all 
be said that the appellant though transferred 
ad nauseum still continued to belong to the 
category of casual labour ? 


17. An additional fact which buttresses this 
conclusion may be referred to. The appel- 
lant and several others filed petition in the 
High Court of Kerala from which the pre- 
sent appeal arises, All the petitioners before 
the High Court contended that each of them 
having rendered continuous service for de- 
cades they could not be said to be belong- 
ing to the category of casual labour and if 
anything all of them had acquired status of 
temporary employees. The respondent filed 
counter-aftidavit and contended that the ap- 
pellant and his co-petitioners in the High 
Court never acquired the status of temporary 
railway servant and each of them belonged 
to the category~of casual labour. During the 
pendency of the petition in the High Court 
service of the appellant was terminated but 


bis co-petitioners continued in service. After 


the dismissal of the writ petition by the 
learned single Judge appellant and three 
others preferred Writ Appeal No. 218 of 
1973 in the same High Court. By the time 
the appeal came up for hearing three co-ap- 
pellants of the present appellant who were 
appellants before the Division Bench were 
informed that they were treated as on re- 
gular employment and ceased to belong to 
the category of casual labour. Unfortunately 
as the service of the appellant was already 
terminated he was not given this benefit. This 
fact clearly emerges from the manner in 
which the Division Bench disposed of the 
appeal before it. The relevant observation is 
as under: 

“In view of the letters received from the 
Executive Engineer, Southern Railway, ad- 
dressed to Shri K. P. Pathrosa, advocate, ap- 
pearing for respondents in the writ appeal, it 
has become unnecessary to consider this writ 
appeal on merits”. 
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With reference to the appellant it was stated 
as under: 


“As regards the first appellant, it is stated 
that he absented himself from duty and so 
he had been denied employment. Since then 
another Writ Petition O. P. No. 4401/74 has 
been filed by the first appellant and is now 
pending before this Court. The contention 
of the first appellant including what has 
been raised in this petition will be considered 
in O, P. 4401/74.” 


18. By the letters referred to by the Divi- 
sion Bench, the Executive Engineer informed 
the advocate appearing for Railway admin- 
istration that appellants other than the pre- 
sent appellant were absorbed as regular rail- 
way employees and hence the appeal has be- 
come infructuous. Unfortunately for the ap- 
pellant he was denied this benefit as his ser- 
vice was already terminated. If his service 
was not terminated, his case was not dis- 
tinguishable from the case of his co-appel- 
lants and he would have been entitled both 
in law and facts to the same treatment. The 
approach of the Railway administration to 
say the least is amazing. For years they did 
not act according to law and confers status of 
temporary railway servant on the appellant 
and his colleagues in the High Court. When 
appellant espoused this cause he was thrown 
out but his colleagues were given the benefit 
richly deserved in law. This discriminatory 
treatment cannot help the respondent because 
appellant’s case cannot be distinguished. If 
the status of temporary railway employee 
was already acquired before the termination 
of service in the manner brought about, the 
same would be ipso facto invalid. At this 
stage we would again revert to the annexure 
to the letter of Executive Engineer dated 
September 5, 1966, in which the name of the 
appellant appears at Serial No. 10. One of 
the co-petitioners of the appellant in the High 
Court, who got the benefit of regular em- 
ployment pursuant to the writ petition was 
one Shri K. N. Balakrishna. His name ap- 
pears at Serial No. 1 in the annexure to the 
letter of Executive Engineer referred to 
above. His date of appoiniment is shown 
to be March 24, 1954. It would thus appear 
at a glance that the case of the appellant 
could not be distinguished from the case of 
Shri K. N. Balakrishna and if Sbri Bala- 
krishna was accorded the status of regular 
employee, the appellant could not be treated 
otherwise, but for a singular unfortunate 
event of his termination of service. He could 
not be singled out for such treatment. Had 
his service not been terminated, the Railway 
administration could not have denied him the 
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status and this status he would have acquired 
long back. If by operation of law, to wit, 
Rule 2501 the appellant had acquired the 
status of temporary railway servant by ren- 
dering continuous uninterrupted service for 
more than six months, his service could not 
have been terminated under Rule 2505. It, 
however, needed moral force of fast and 
costly court proceedings by a low daily paid 
workman against the Railway administration 
in the High Court to obtain such meagre 
benefit. Jt would thus clearly appear that 
even the appellant would have acquired the 
status of at least a temporary railway ser- 
vant. But we would rather like to refer to 
the legal position in this behalf more ac- 
curately. 


19. To start with, let us recall ths 
Rule 2501 (b) (i) and (iti) and note below 
Rule 2505. The underlying intendment of 
the provision is that a casual labourer who 
bas rendered six months’ continuous servic: 
would be placed in the category of tem- 
porary railway servant unless he is employed 
on work-charged project. 


20. Rule 2501 (b) (i) clearly provides that 
even where staff is paid from contingencies, 
they would acquire the status of temporary 
railway servants after expiry of six months of 
continous employment. But reliance was 
placed on Rule 2501 (b) (ii) which provides 
that labour on projects, irrespective of du- 
ration, except those transferred from other 
temporary or permanent employment would 
be treated as casual labour. In order to bring 
the case within the ambit of this provision it 
must be shown that for 20 years appellant 
was employed on projects, Every construc- 
tion work does not imply project. Project is 
correlated to planned projects in which ihe 
workman is treated as work-charged. The 
letter dated September 5, 1945, is by the Ex- 
ecutive Engineer, Ernakul:..1, and he refers 
to the staff as belonging to construction unit. 
It will be doing violence to language to treat 
the construction unit as project. Expression 
‘project’ is very well known in a planned 
development. Therefore, the assertion that 
the appellant was working on the project is 
belied by two facts: (i} that contrary to the 
provision in Rule 2501 that persons belong- 
ing to casual labour category cannot be 
transferred, the appellant was transferred on 
innumerable occasions as evidenced by orders 
Ext. P-1 dated January 24, 1962, and Ext. P-2 
dated August 25, 1964, and the transfer was 
in the office of the Executive Engineer (Con- 
struction}; (ii) there is absolutely no refer- 
ence to project in the letter, but the depart- 
ment is described as construction unit. If 
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he became surplus on completion of project 
there was no necessity to absorb him. But 
the letter dated September 5, 1966, enquires 
from other -executive engineers, not attached 
to projects, whether the surplus staff includ- 
ing appellant could be absorbed by them. 
This shows that the staff concerned had ac- 
quired a status higher than casual labour, say 
temporary railway servant. And again con- 
struction. unit is a regular unit all over the 
Indian Railways. It is a permanent unit and 
cannot be equated to project. Therefore, the 
averment of the Railway administration that 
the appellant was working on project cannot 
be accepted. He belonged to the construc- 
tion unit. He was transferred fairly often 
and he worked continuously for 20 years and 
when he questioned the bona fides of his 
transfer he had to be re-transferred and paid 
wages for the period he did not report for 
duty at the place where he was transferred. 
Cumulative effect of these facts completely 
belie the suggestion that the appellant work- 
ed on project. Having rendered continuous 
uninterrupted service for over six months, he 
acquired the status of a temporary railway 
servant long before the termination of his 
service and, therefore, his service could not 
have been terminated under R. 2505. 


21. Once it is held that by operation of 
statutory rule in the Manual, the appellant 
had acquired a status of temporary railway 
servant and assuming, as contended by Mr. 
Francis, that the termination of service in 
the circumstances alleged does not constitute 
retrenchment stricto sensu, would the termi- 
nation be still valid? The answer is an em- 
phatic no. On the admission of the Railway 
administration, service was terminated on ac- 
count of absence during the period appellant 
was on fast. Absence without leave con- 
stitutes misconduct and it is not open to the 
employer to terminate service without notice 
and inquiry or at any rate without comply- 
ing with the minimum principal of natural 
justice. Further, Rule 2302 clearly prescribes 
the mode, manner and methodology of ter- 
minating service of a temporary railway ser- 








{prescribed having not been carried out, the 
termination is void and invalid. Accordingly, 
the same conclusion would be reached even 
while accepting for the purpose of the facts 
of this case simultaneously rejecting it in law 
that the termination does not constitute re- 
trenchment yet nonetheless it wed be void 
and inoperative. . 


i 


‘22. We would be guilty of turning a blind | 
eye to a- situation apart from being -highly. 
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unethical, wholly contrary. to. constitutional 
philosophy of socio-economic justice if we 
fail to point out that Rule 2501 which per- 
mits a man serving for 10, 20, 30 years at a 
stretch without break being treated as daily 
tated servant, is thoroughly opposed to the 
notions of socio-economic justice and it is 
high time that the Railway administration 
brings this part of the provision of the 
Manual and antidiluvian, inconformity- 
with the Directive Principles of State 
Policy as enunciated in Part IV of the Con- 
stitution. It may be necessary for a big em- 
ployer like the railway to employ daily rated 
workmen but even here it is made distinctly 
clear that in case of casual labour, the daily 
wage is fixed by dividing monthly minimum 
wage by 25 so as ta provide a paid holiday. 
May be, for seasonal employment, or for 
other intermittent work daily rated workmen 
may have to be employed. It may as well 
be that on projects workcharged staff may 
have to be employed because on the com- 
pletion of the projects the staff may become 
surplus. That was at a time when planning 
and projects were foreign to the Indian 
economy. Today, Railways have perspective 
plans spreading over decades. If one project: 
is complete another has to be taken over. 
Railway acministration has miles to go and 
promises to keep and this becomes clear from 
the fact that the appellant, a daily rated 
workman, continued to render continuous 
service for twenty years which would imply 
that there was work for a daily rated work- 
man everyday for twenty years at a stretch 
without break and yet his status did not im- 
prove and continued to be treated as daily 
rated casual labour whose service can be 
terminated at the whim and fancy of the 
local satraps. It is high time that these 
uiterly unfair provisions wholly denying 
socio-economic justice are properly modified 
and brought in conformity with the modern 
concept of justice and fairplay to the lowest: 
and the lowliest in Railway administration. 


23. Now, if appellant had become at least: 
a temporary railway servant he is entitled to: 
many benefits set out in Rule 2303 onwards. 
We have nc doubt in our minds that the £ ap- 
pellant whose case was on par with Shri K.N . 
Balakrishna who had already been offered 
regular employee status, would be entitled to: 
be placed in the same category and that too: 
from the date much earlier to the date of, 
termination of his service. In this ‘situation 
termination of his service not being covered 
by any of the excepted categories and - -not 
after’ notice would be retrenchment within the 


-meaning of the expression as used in the Act ` 
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and for failure to comply with the. pre-condi- 
tion the termination of service would be void, 


24. Assuming. we are not right in holding 
that the appellant had acquired the status of 
a temporary railway servant and that he con- 
tinued to belong to the category of casual 
labour, would the termination of service in 
the circumstances mentioned by the Railway 
administration constitute retrenchment under 
the Act? 


25. Section 25-F of the Act provides that 
no workman employed in any industry who 
has been in continuous service for not less 
than one year under an employer shall be 
retrenched’ by that employer until the condi- 
tions set out in Act are satisfied. The expres- 
sion ‘workman’ is defined as under: 

“In this Act, unless there is anything re- 
pugnant in the subject or context: 

“ “Workman” means any person (including 
an apprentice) employed~in any industry to 
do any skilled or unskilled manual, super- 
visory, technical or clerical work for hire or 
reward. whether the terms of employment be 
expressed or implied, and for the purposes of 
any proceeding under this Act in relation to 
an industrial dispute, includes any such per- 
son who has been dismissed, discharged or 
retrenched in connection with. or as a con- 
sequence of, that dispute; or whose dismissal, 
discharge or retrenchment has let to that dis- 
pute, but does not include any such person— 


(i) who is subject to the Army Act, 1950, 
or the Air Force Act, 1950 or the Navy (Dis- 
cipline) Act, 1934; or 

(ii) who is employed in the police service 
or as an officer or other employee of a pri- 
son; or 

(iii) who ts employed mainly in a manage- 
rial or administrative capacity; or 


(iv) Who, being employed in a supervisory~ 


capacity, draws wages exceeding five hundred 
rupees per mensem or exercises, either by the 
nature of the duties attached to the office or 
by reason of the powers vested in him, func- 
tions mainly of a managerial nature.” 


26. There is no dispute that the appellant 
would be a workman within the meaning, of 
the expression in S. 2 (s) of the Act. Further, 
it is incontrovertible that he has rendered 
continuous service for a period over twenty 
years. Therefore, the first condition of Sec- 
tion 25-F that appellant is a workman who 
has fendered service for not less than one 


year under the Railway: administration, an . 


employer carrying on an industry, and that _ 


his service is. terminated which for the Te- ` 


asons hereinbefore given would constitute Te- 
trenchment. Tt is immaterial that, he. is. 3 
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daily rated worker. He is either doing 
manual or technical work and his salary was 


less than. Rs. 500/- and the termination of 


his service does not fall in any of the except- 
ed categories. Therefore, assuming that he 
was a daily rated worker, once he has ren- 
dered continuous uninterrupted service for a 


period of one year or more, within the mean- 


ing of S. 25-F of the Act and his service is 
terminated for any reason whatsoever and 
the case does not fall in any of the excepted 
categories, notwithstanding the fact that 
Rule 2505 would be attracted, it would have 
to be read subject to the provisions of the 
Act. Accordingly the termination of service 
in this case would constitute retrenchment 
and for not complying with pre-conditions to 


. Valid retrenchment, the order of termination 


would be illegal and invalid. 


27. Accordingly, we allow this appeal, 
set aside the order of the High Court and 
declare that the termination of service of the 
appellant was illegal and invalid and the ap- 
pellant continues to be in service and he 
would be entitied to full back wages and 
costs quantified at Rs. 2,000/-. 

Appeal allowed. 


ATR 1982 SUPREME COURT 865 
(From: Bombay) 
E. S. VENKATARAMIAH AND 
A. VARADARAIAN, JJ. > 
Civil Appeal No. 1667 of 1981, D/- 11-2- 
1982. 


Bhikoba Shankar Dhumal (dead) by Lrs. 
and others, Appellants v, Mohan Lal Pun- 
chand Tathed and others, Respondents. 

(A) Constitution of India, Art. 227 — 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961), Ss. 12 and 33 — 
Proceedings under Act —- Dropping of pro- 
ceedings on death of tenure-holder — Appeal 
and writ petition against order — Locus 
standi, 


Any person who is entitled to grant of land 
undèr the provisions of the Act may ques- 


tion an order which would have the effect of 


reducing the extent of total: surplus land in 
any- village.. Persons who were the former 
landlords of the land which formed part of 


the holding of a tenure-holder cannot, there- 


fore, be characterised as just strangers to 
these proceedings. It cannot, therefore, be 


$ "opi Civil -Appln.- No. 1931 of 1213; Dj- 
30-7- 1980 (Bom). 
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said that such persons had no locus standi 
to file an appeal before. the Maharashtra Re- 
venue Tribunal and then a petition under 
Art. 227 of the Constitution before the High 
Court. > ‘Para 11) 

(B) Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1961), Ss. 12 and 
21 — Determination of proprietary rights 
under — Decisions under Taxation Laws can- 
not be basis. ((1) Precedents; (2) Interpre- 
tation of Statutes). 


It is very hazardous to decide cases in 
which proprietary rights arise for determina- 
tion on the basis of decisions render2d under 
taxation laws which have their own pecu- 
liarities. The Maharashtra Ceiling Act is not 
one levying tax on the income during the 
previous year or previous years or of a period 
other than the previous year in the hands of 
an assessee but a law imposing a ceiling on 
the holding of a person or a family as on a 
specified date. The Act has to be construed 
in accordance with its scheme and object 
which is equitable distribution of land 
amongst the landless by taking over surplus 
land in the hands of those who held land in 
excess of the ceiling limit on the appointed 
day, or those who would acquire subsequently 
land in excess of the ceiling or thase who 
own lands which exceed the ceiling limit by 
reason of their conversion into a different 
class, : (Para 12) 

(© Maharashtra Agricultaral Lands (Ceil- 
ing on Holdings) Act (27 of 1961), Ss. 12 (1) 
(a) (b) and 21 — Commrencement of proceed- 
ings on filing of retum — Death of tenure- 
holder prior to notification of declaration as 
to surplus land under S. 21 — Proceedings do 
not become infructuous and cannot be drop- 
ped. AIR 1970 Bom 144, Overruled. 

The proceedings commenced with the filing 
of a return by a persor holding on the ap- 
pointed day land in excess of the ceiling area 
prescribed by the Act would not become 1n- 
fructuoug and would not have to be dropped 
if such person dies before a notification con- 
taining the declaration regarding surplus land 
held by him is published in the official 
Gazette under S. 21 of the Act and posses- 
sion of such surplus land is taken over by 
the concerned authorities. AIR 197) Bom 
144, Overruled. (Para 19) 

In such a case the proceedings have to be 
continued and the surplus land in the hands 
of the tenure-holder as on the appointed day 
should be determined end faken possession 
of in accordance with law. The heirs of the 
tenure-holder are entitled to participate in the 
proceedings representing the estate of the 
tenure-holder. They would be entitled as 
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heirs at law only to such land that may re- 
main after surrendering the surplus land as 
may be determined under the Act. 
(Para 18) 
The liability to surrender surplus land 
would not in any way come to an end by 
reason of the death of such holder before 
the. actual extent of surplus land is deter- 
mined and notified under S. 21 of the Act. 
It is no doubt true that S. 21 of the Act 
States that the title of the holder in the sur- 
plus land would become vested in the State 
Government only or such land being taken 
possession of after a declaration regarding 
the surplus land is, published in the Official 
Gazette. But the liability to surrender the 
surplus land, however, relates back to the 
appointed day in the case of those who fall 
under S. 12 (1) (a) of the Act, to the date of 
taking possessron of any land in excess of the 
ceiling area in the case of those who 
come under S. 12 (1) (b) of the Act and to 
the date of conversion of land into a different 
class in the case of those who come under 
S. 12(2) of the Act. Any other construction 
would make the Act unworkable and the de- 
termination of the extent of surplus land of 
a holder ambulatory and indefinite. 

l (Pera 13) 
The surplus land in the case of a person 
who at any time after the fourth day of 
Aug., 1959 Sut before the appointed day held 
any land (including any exempted land) in 
excess of tke ceiling area has got to be de- 
termined as on the appointed day even though 
such person may die before the actual extent 
of surplus land is determined and notified 
under S. 21 of the Act. The persons on 
whom his ‘holding’ devolves on his death 
would be liable to surrender the surplus land 
as on the avpointed day because the liability 
attached to che holding of the deceased would 
not come to an end on his death. The heirs 
of the deceased cannot be permitted to con- 
tend. to the contrary and allowed to get more 
land by way of inheritance than what they 
would have got if the death of the person 
had taken place after the publication of the 
notification under S. 21. AIR 1971 SC 2137, 
Foll. (Para 15) 
No chang2 has been brought by substitut- 
ing second para of S. 3 (2) of new Chap. Il 
of the Act in the place of original Chap. II 
by the Maharashtra Act 21 of 1975. ° 
(Para 17) 
Cases ` Referred: Chronological Paras 

AIR 1971 SC 2137 : (1972) 1 SCR 48 
t4, 17 

AIR 1970 Bom 144 : 72 Bom LR 246 
10, 12, 17, 18 


1982 -Bhikoba Shankar v. 
AIR 1963 SC 1448 : (1963) Supp (1) SCR 
699 : ; 12 


AIR 1931 Bom 333 12 


VENKATARAMIAH, J.:— This appeal 
by special leave is directed against the. judg- 
ment and order dated July 30, 1980 of the 
High Court of Judicature at Bombay in Spe- 
cial Civil Application No. 1931 of 1975. 

2, The question for consideration in this 
appeal is whether the proceedings commenced 
with the filing of a return by a person hold- 
‘ing on the appointed day land in excess of the 
ceiling area prescribed by the Maharashtra 
Agricultural Lands (Ceiling on Holdings) Act, 
1961 (hereinafter referred to as the ‘Act’ ) 
would become infructuous and would have 
to be dropped if such person dies before a 
notification containing the declaration re- 
garding ‘surplus held by him is published in 
the official Gazette under S. 21 of the Act 
and possession of such surplus land is taken 
over by the authorities concerned. 


3. An extent of land measuring 21 A. 
28 G. bearing Survey No. 34 situated in 
vilage Manori, Taluka Rahuri of Ahmed- 
nagar district in the State of Maharashtra 
belonged to respondents 1 to 4 but was in 
the possession of their tenant by name Bhi- 
koba on the date of the commencement of 
the Act, i.e. Jan. 26, 1962, which was the ap- 
pointed day as defined by S. 2 (4) of the Act. 

4. The Act was passed for the purpose of 
imposing a maximum limit (or ceiling) on the 
holding of agricultural land in the State of 
Maharashtra; to provide for the acquisition 
and distribution of land held in excess of 
such ceiling; and for matters connected with 
. the purposes aforesaid. Section 2 (16) of the 
Act defined the expression “land” as land 
which was used or capable of being used for 
purposes of agriculture and included the sites 
of farm buildings on, or appurtenant to such 
land and land on which grass grows naturally. 
Chap. H of the Act contained the provisions 
(Ss. 3 to 7) prescribed the ceiling on holding 
of land, Chap. DI contained the provisions 
(Ss. 8 to 11) imposing restriction on aliena- 
tion and acquisitions of land and laying 
down the consequences of the contraventions 
of those provisions, Chap. IV contained pro- 
visions (Ss, 12 to 21) for determining the ex- 
tent of surplus land, Chap. V contained pro- 
visions (Ss. 22 to 26) for determination of 
compensation payable to expropriated per- 
sons and Chap. VI which included (Ss. 27 
to 29) dealt with the mode of distribution of 
surplus land amongst those who were land- 
less and who otherwise deserved to be grant- 
ed land. These and the other provisions in 
the Act were enacted with the object of pro- 
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viding for the more equitable distribution of 
agricultural land amongst the peasantry in 
the State of Maharashtra. 


5. It may be mentioned here that Chap- 
ters II and HI of the Act came to be sub- 
stituted by new Chapts. II and INI by S. 4 of 
the Maharashtra Act 21 of 1975. S. 5 of the 
said Act, however, reads as follows :— 


“5 Notwithstanding the substitution of the 
Chapters If and III by S. 4 of this Act all 
proceedings pending immediately before the 
commencement date in any Court or tribunal 
or before any authority for the purpose of 
determining the ceiling area in respect of any 
holdings and the surplus land in such hold- 
ings in pursuance of the provisions in the ori- 
ginal Chapts. II and IN shall be continued and 
disposed of by or under the principal Act, as 
if that Act had not been amended by the 
Amending Act, 1972: and the amount of 
compensation for such surplus land acquired 
by the State Government under sub-s. (4), or 
as the case may be, sub-s. (5), of S. 21 shall 
be at the rate provided in the principal Act 
as unamended by this Act, 


After the ceiling area is determined and the 
area delimited as surplus land is declared 
finally under S, 21 of the principal Act, then, 
subject as aforesaid, the provisions of the 
principal Act as amended by this Act shall 
apply to such holding and land declared as 
surplus land.” 


6. There was a further modification made 
in the new Chaps. II and IN by the Maha- 
rashtra Act 47 of 1975. In view of the 
saving clause contained in S. 5 of the Maha- 
rashtra Act 21 of 1975 reproduced above this 
case has to be decided in accordance with the 
provisions contained in Chaps. If and HI as 
they stood before their substitution since the 
proceedings with which we are concerned 
had already commenced and were pending 
immediately before the commencement of the 
said Amending Act. Hence reference will be 
made hereafter to the provisions contained 
in Chapts. IT and YI as they stood before 
their substitution. 


7. Section 3 of the Act as it was originally 
enacted reads as follows :— 


“3. In order to provide for the more equi- 
table distribution of agricultural land amongst 
the peasantry of the State of Maharashtra 
(and in particular, to provide that landless 
persons are given land for personal cultiva- 
tion), on the commencement of this Act, 
there shall be imposed to the extent, and in 
the manner hereinafter provided, a maximum 
limit {or ceiling) on the holding of agricul- 
tural land -throughout the State.” 
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8. Section -4 of the Act prohibited’ hold- 
ing of land by any person in excess of the 
ceiling area and declared that subject to the 
provisions of the Act, all land held by a ‘per- 
son-in excess of the ceiling area should be 
deemed to be surplus land and dealt with in 
the manner provided by the Act. Sections 5 
to 7 of the Act laid down the principles for 
the computation of the ceiling area in vari- 
ous cases. _ 

§. As required by S. 12 of the Act as it 
stood at the commencement of the Act Bhi- 
koba, the tenant concerned in this case, filed 
before the -Special Deputy Collector (espe- 
cially empowered by the State Government 
to exercise the powers and perform the func- 
tions of the Collector under the Act) a re- 
turn in the prescribed form furnishing parti- 
culars of land including the extent óf 
21 A. 28 G bearing Survey No. 34 referred 
to above in his possession on the appointed 
day. After recording the statement of Bhi- 
koba and considering all the other relevant 
material before him the Special Deputy Col- 
lector found that Bhikoba was in possession. 
of surplus land to the extent of 132 A. 1 G. 
and he made an order accordingly . on 
March 27, 1965. Against that order Bhikoba 
filed an appeal and the appellate authority 
_ by its order dated April 13, 1966 partly allow- 
ed the appeal and remanded the matter with 
some directions. Threafter Bhikoba died on 
Jan. 31, 1969. On June 27, 1969, tae Spe- 
cial Deputy Collector after hearing the legal 
representatives of Bhikoba held that Bhikoba 
was a surplus holder of land to the extent 
of 16 A. and 26 G. Against that order 
Daulatram, Trimbak, Dattatraya and Madhu- 
kar, the four sons of Bhikoba who are shown 
as the legal representatives (a. to d) in this 
‘ case filed an appeal before the Maharashtra 
Revenue Tribunal. That appeal was dismis- 
sed on Nov. 4, 1970 on the ground that it 
was a premature one as the holders Lad not 
yet exercised their choice under S. 16 (2) of 
the Act and a declaration under S. 21 had 
not yet been made. Thereafter a notice was 
issued to the heirs of Bhikoba under S. 16 
of the Act to exercise their choice in respect 
of land to be retained by them out of Bbi- 
koba’s holding to the extent of the ceiling 
area. The heirs of Bhikoba filed objections 
to the said notice on Nov. 23, 1971 pleading 
inter alia that a holder of land in excess of 
the ceiling prescribed by the Act Would be 
divested of his_title to the surplus land only 
when its possession’ was taken from him after 
. the publication of the notification under S. 21 
of the. Act and since such notification had 


t ‘published and possession of 
not yet been p Bhikoba 


surplus land had: not been, taken, 
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continued to be the owner of: the entire. land - 
(including the- extent determined ‘as surplus 
land) till his death and that as inheritance 
could not remain in abeyance, his heirs at 
law became entitled to the entire land. They 
contended that if a fresh determination was 
then made there would be no surplus land 
at all in their hands, which had to be sur- 
rendered. They, therefore, prayed that the 
proceedings which were commenced with — 
the return filed by Bhikoba should be drop- 
ped as they had become infructuous. The 
Special Deputy Collector accepted the plea 
of the heirs of Bhikoba and dropped fur- 
ther proceedings as prayed for by them by 
his order dated March 13; 1973. 


10. The respondents 1 to 4 who would 
have become entitled to a claim relief under 
the Act at the time when the distribution 
of surplus land held by Bhikoba was taken 
up for consideration preferred an appeal 
against the order of Special Deputy Collec- 
tor dropping the proceedings as mentioned 
above before the Maharashtra Revenue Tri- 
bunal. The Tribunal by its judgment dated 
Tan. 31, 1975 dismissed the appeal following 
the decision of the High Court of Bombay 
(Nagpur Bench) in Dadarao Kashiram v, 
Stale of Maharashtra, 72 Bom LR 246: 
(AIR 1970 Bom 144). Aggrieved by the 
decision of the Tribunal, respondents 1 to 
4 filed a petition under Art. 227 of the 
Constitution in Special Civil Application 
No. 1931 of 1975 before the High Court of 
Bombay. ‘That petition was allowed by the 
High Court by its judgment dated July 30, 
1980 by which the order of the Tribunal 
was set aside and the matter was remanded 
to the Special Deputy Collector to continue 
the proceedings commenced on the basis of 
the return filed by Bhikoba in the presence 
of bis legal representatives to determine the 
surplus land held by Bhikoba as on the ap- 
pointed day and to dispose of the same in 
accordance with law. This appeal by spe 
cial leave is filed against the aforesaid judg- 
ment of the High Court. 


11. There is no merit in the first conten- 
tion urged. in support of the above appeal 
viz. that respondents 1 to 4 had no locus 
standi to file an appeal against the order of 
the Special Deputy Collector dated March 
13, 1973 dropping the proceedings which. 
commenced with the return filed by Bhikoba. 
It is no doubt true that at the first instance 
the land which is declared as surplus land 
in the hands of any person would vest in 
the State Government. But the said land 
has to be distributed in accordance with the 
provisions contained in Chap. VI of the 
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Act. Any‘ person who is entitled . to. grant 
of land under any of the provisions of the 
Act may question any order which would 
have the effect of reducing the extent of 
total surplus land in any village. Respon- 
dents 1 to 4 were the former landlords of 
the land bearing Survey No. 34 which form- 
ed part of the holding of Bhikoba. They 


cannot, therefore, be characterised as - just 
strangers to these proceedings. It cannot, 
therefore, be said that respondents 1 to 4 


had no locus standi to file an appeal before 
the Maharashtra Revenue Tribunal and 
then a petition under Art. 227 of the Con- 
stitution before the High Court. This con- 
tention is, therefore, rejected. 


12. The next contention of the appellants 
is based on the judgment of the High Court 
of Bombay in Dadarao Kashiram’s case 
(AIR 1970 Bom 144) (supra). It is no doubt 
true that the said decision supports the con- 
tention of the appellants that the proceed- 
ings initiated by a return filed by a holder 
of land would become infructuous on hbis 
death if it takes place before a notification 
is issued under S, 21 of the Act. The said 
decision was rendered by the’ High Court 
relying upon the decision of the Bombay 
High Court in Commr. of Income-tax v. 
Eilis C. Reid, AIR 1931 Bom 333 and the 
decision of this Court in Commr. of Income- 
tax, Bombay City v. Amarchand N. Shroff, 
(1963) Supp (1} SCR 699:(AIR 1963 SC 
1448), both of which arose under the Income- 
tax Act, 1922. We do not have provi- 
sions corresponding to the Income-tax Act, 
1922 in the Act. It is very hazardous to 
decide cases in which proprietary rights arise 
for determination on the basis of decisions 
rendered under taxation laws which have 
their own peculiarites. The Act is not one 
levying tax on the income during the previ- 
ous year or previous years or of a period 
other than the previous year in the hands.of 
lan assessee but a law imposing a ceiling on 
the holding of a person or a family as on 
a specified date. The Act has to be con- 
strued in accordance with its scheme and 
object which, as stated earlier, is equitable 
distribution of land amongst the landless by 
taking over surplus land in the hands of 
those who held land in excess of the ceiling 
limit on the appointed day, or those who 
‘would acquire subsequently land in excess 
iof the ceiling or those who own lands which 
exceed the ceiling limit by reason of 
‘conversion into a different’ class. In’ order 
to achieve that object, the Legislature en- 
acted Ss. 3 and 4 of the Act declaring that 
no nerson conld- an or after the annointed 


‘Bhikoba Shankar .v. ‚Mohan. Lal Punchand 


and compelling every person 
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day hold land in excess .of the ceiling area 
acquiring OF 
coming info possession of any land in ex- 
cess of the ceiling area on or after the ap- 
pointed day to file a return before the Col- 
lector furnishing. particulars of all land held 
by him. Section 18 of the Act requires the 
Collector to hold an enquiry into the seve- 
tal matters set out therein including the 
total area of land held by a person on the 
appointed day. Sections 19 and 20 of the 
Act provide for the restoration of land to a 
landlord in certain cases. Section 21 pro- 
vides that, as soon as may be, after the 
Collector has considered the matters refer- 
red to in S. 18 and the questions, if any, 
under sub-section (3) of S, 20, he shall make 
a declaration stating therein his decision on 
(a) the total area of land which the person 
(who has filed a return) is entitled to hold 
as the ceiling area, (b) the total area and 
particulars of land which is in excess of the 
ceiling area, (c) the name of the person to 
whom possession of land is to be restored 
under Sec. 19, and area and particulars of 
such land, (d) the area, description and full 
particulars of the land which is delimited as 
surplus land and (e) the area and particulars 
of land which is to be forfeited to the State 
Government under sub-section (3) of S. 10 
or under the provisions of sub-section (3) 
of S. 13 of the Act. After a declaration 
under sub-section (1) of S. 21 is made, as 
stated above, the Collector has to notify in 
the prescribed form in the Official Gazette 
the area, description and full particulars of 
the land which is delimited as surplus land, 
and also of the land which is to be forfeited 
to the State Government. Any declaration 
made under S. 21 of the Act is subject to 
the decision of the Maharashtra Revenue 
Tribunal in appeal and subject to any deci- 
sion that may be made in such appeal, the 
Collector is empowered to take possession 
of the surplus land and with effect from 
the date of taking over possession, such sur- 
plus land vests in the State Government. 
13. A close reading of the aforesaid 
provisions of the Act shows that the deter- 
mination of the extent of surplus land of a 
holder has to be made as on the appointed 
day. If any person has at any time after 
the fourth day of Aug., 1959 but before the 


. appointed day held any land (including any 


exempted. land) in excess of the ceiling area, 
such person should file a. return within the 
prescribed period from the. appointed day 


furnishing to each of the Collectors within 


whose jurisdiction any land in his holding 
is situated, in the form prescribed contain- 
ine the particùlars of all land ‘held hv him: 
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If any person acquires, holds or comes into 
possession of any land (including any ex- 
empted land} in excess of the ceiling area 
on or after the appointed day, such person 
has to furnish a. return as stated above 
. within the prescribed period from the date 
of taking possession of any land in excess 
of the ceiling area. If any person whose 
tand is converted into another class of land 
in the circumstances described in Sec. 11-A 
(formerly numbered as Section 11} thereby 
causing his holding to exceed the ceiling 
area then such person has to file a return 
as mentioned above within the prescribed 
period from the date- of such conversion 
(such date being a date to be notified in the 
Official Gazette by the State Government in 
respect of any area). It is obvious from 
the foregoing requirements prescribed under 
Section 12 of the Act that the crucial date 
with reference to which the extent of the 
surplus land held by a person is to be deter- 
mined is the appointed day in the case of 
persons holding land in excess of the ceiling 
area at any time after the fourth day of 
August, 1959 but before the appointed day 
and in the case of those acquiring, holding 
or coming into possession of such excess 
land-on or after the eppointed day, the day 
on which they acquire possession of any 
land in excess of the ceiling area. In the 
case of those who are affected by Sec, 11-A 
of the Act, the crucial date is the date of 
conversion. If a person is found to be in 
possession of land in excess of the ceiling 
area at any time after the fourth day of 
August, 1959 but before the appointed day, 
he incurs the liability to surrender any sur- 
plus land as on the appointed day on the 
appointed day itself even though the actual 
extent of such surplus land is determined 
on a subsequent date. Similarly those who 
acquire land in excess of the ceiling area on 
or after the appointed day would become 
liable to surrender surplus land on the date 
of taking possession of any land in excess 


of the ceiling area. A person whose case 
falis under S. 11-A of the Act becomes 
liable to surrender any surplus land in his 


possession as on the date of conversion of 
land into irrigable land. This liability to 
surrender surplus land would not in any 
way come to an end by reason of the death 
of .such holder before the actual extent of 
surplus land is- determined and notified 
under S. 24 of the Act. It is no doubt true 
that Section 21 of the Act states that the 
title of the holder in the surplus land would 
become vested in the State Government 
only on such land being taken possession of 


aftar a derlaratinn resardine the surplus 
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land is published in the Official Gazette. 
But the liability to surrender the surplus 
jand, however, relates back to the appointed 


dav in fhe case of those who fall under] : 


Section 12 (1) (a) of the Act, to the date of 
taking possession of any land in excess of 
the ceiling area in the case of those who 
come umder S. 12 (1) (b) of the Act and to 
the date of conversion of land into a dif- 
ferent cless in the case of those who come 
under S. 12 (2) of the Act. Any other‘ con- 
struction would make the Act unworkable 
and the determination of the extent of sur- 
plus land of a holder ambulatory and 
definite. It is significant that Section 8 of 
the Act vrohibits transfer or partition of 
any land held by a person holding land in 
excess of the ceiling area on or after the 
appointed day untii the land in excess of 
the ceiling is determined under the Act. 
Section 10 provides that if any person after 
the 4th day of Aug., 1959 but before the 
appointed day transferred or partitioned any 
land in anticipation of or in order to avoid 
or defeat the objects of the Act or any land 
is transferred or partitioned in  contraven- 
tion of provisions of S. 8 then in calculating 
the ceiling area which that person is entitled 
to hold the area so transferred or partition- 
ed should be taken into consideration and 
land exceeding the ceiling area so calculated 
should be deemed to be in excess of the 
ceiling area for that holding — notwith- 
standing the land remaining with him, may 
not in fact be in excess of the ceiling area. 
The expression ‘holding’ used in Ss, 3, 5, 6 
and 10 shows that the statute treats a hold- 
ing as a unit for purposes of determination 
of surplus land which can be acquired from 
such holding. Section 2 (14) which defines 
the expression ‘to hold land’ as ‘to be law- 
fully in actual possession of land as owner 
or tenant? requires that the expression. ‘hold- 
ing’ should be construed accordingly. Sec- 
tion 3 of the Act expressly imposes a limit 
on the holding of agricultural land on the 
commencement of the Act. The extent of 
surplus land which the Government can 
acquire under the Act from a holder can- 
not therefore be made to depend upon the 


date on which’ a declaration indicating the 
extent of strplus land is notified in the 
Official Gazette under S. 21 and the date 


on. which stch surplus land is taken posses- 
sion of. It cannot also be made to depend 
upon the hclder who has incurred the liabi- 
lity on the relevant date being alive on the 
date on which the declaration is made under 
Section 21 and possession of surplus land is 
taken. The acceptance of the contention 
urged on behalf of the appellants that the 


in-i 


Y. 
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yxoceedings initiated by a return filed by a 
solder have to be dropped if such holder 
lies before a declaration is made under 
Section 21 and surplus land is taken posses- 
ion of would frustrate the very object and 
purposes of the Act. 

14. In Raghunath Laxman Wani v. State 
> Maharashtra, (1972) 1 SCR 48: (AIR 
1971 SC 2137, this Court had to examine 
he scheme of the Act while considering the 
yuestion whether in the case of a family, 
the ceiling area would be liable to fluctua- 
ions with the subsequent increase or decrease 
n number of the family members. Dealing 
vith that question the Court observed thus : 

“The scheme of the Act seems to be to 
Jetermine the ceiling area of each person 
‘including a family) with reference to the 
appointed day. The policy of the Act ap- 
nears to be that on and after the appointed 
Jay no person in the State should be per- 
nitted to hold any land in éxcess of the 
seiling area as determined under the Act 
nd that ceiling area would be that which is 
jetermined as on the appointed day. There- 
fore, if there is a family consisting of per- 
sons exceeding five in number on Jan. 26, 
1962, the ceiling area for that family would 
be the basic ceiling area plus 1/6th thereof 
ser member in excess of the number five. 
The ceiling area so fixed would not be 
liable to fluctuations with the subsequent 
increase or decrease in the number of its 
members, for, there is, apart from the expli- 
sit language of Ss. 3 and 4, no provision in 
the Act providing for the redetermination 
of the ceiling area of a family on varia- 
tions in the number of its members. The 
argument that every addition or reduction 
n the number of the members of a family 
requires redetermination of the ceiling area 
of such a family would meanan almost per- 
setual fixation and re-fixation in the ceiling 
area by the Revenue authorities, a state of 
affairs hardly to have been contemplated by 
the Legislature, The argument would also 
nean that where a surplus area is already 
Jetermined and allotted to the landless per- 
sons such area would have to be taken 
yack and given to a family, the number of 
whose members subsequently has augmented 
xy fresh births.” : 


15. The above view supports our con- 
Jusion that the surplus land in the case of 
ı person who at any time after the fourth 
lay of August, 1959 but before the appoint- 
od day held any land (including any ex- 
2mpted land) in excess of the ceiling area 
ias got to be determined as on the appoint- 
2d day even though such person may die 
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before the actual extent of surplus land is 
determined and notified under S, 21 of the 
Act. The persons on whom his ‘holding’ 
devolves on his death would be liable to 
surrender the surplus land as on the appoint- 
ed day because the liability attached to the 
holding of the deceased would not come to 
an end on his death. The heirs of the 
déceased cannot be permitted to contend to 
the contrary and allowed to get more land 
by way of inheritance than what they would 
have got if the death of the person had 
taken place after the publication of the 
notification under S. 21. 

16. At this stage it is necessary to refer 
to another contention of the appellants 
based on the second para of sub-section (2) 


of Sec. 3 of the new Chap. II of the Act 
which was substituted in the place of the 
original Chap, II by the Maharashtra Act 


21 of 1975. The relevant part of the said 
para reads: 


“In determining surplus land from the 
holding of a person, or as the case may be, 
of a family unit, the fact that the person 
or any member of the family unit has died 
(on or after the commencement date or any 
date subsequent to the date on which the 
holding exceeds the ceiling area, but before 
the declaration of surplus land is made in 
respect of that holding) shall be ignored; 
and accordingly, the surplus land shall be 
determined as if that person, or as the case 
may be, the member of a family unit had 
not died.” 


17. It is contended that because for the 
first time the Legislature by introducing the 
abovesaid para directed that if a person 
dies after the commencement of the Act but 
before the declaration of surplus land is 
made in respect of his holding, the fact of 
his death should be ignored and the surplus 
land should be determined as if that person 
had not died, it should be held that before 
the introduction of that para the proceed- 
ings needed to be dropped on the death of 
the person taking place before the declara- 
tion was made. It appears to us that the 
said para was introduced by way of abun- 
dant caution to get over the possible objec- 
tion raised on the basis of the decision in 
the case of Dadarao Kashiram (AIR 1970 
Bom 144) (supra). The said para is merely 
declaratory of what the true legal position 
had always been even from the commence- 
ment, of the Act. The introduction ofan ex- 
press provision to the above effect does not 
have the effectof altering the truelegal posi- 
tion as explained by us above even without the 
aid of such express provision. This becomes 
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-further clear from the observations found 
in the decision of this Court in Raghunath 
Laxman Wani’s case (AIR 1971 SC 2137) 
(supra). It may be noticed that the ° said 
para in the new S. 3 (2) refers to two con- 
tingencies — (i) the death of a person who 
was holding land in excess of the ceiling 
limit and (i) the death of any member of 
a family unit owning land in excess of the 
ceiling on the appointed day. It provides 
that the death of the person or the death 
of a member of the family unit as the case 
may be should be ignored. One of the 
contentions urged before this Court in that 
case was that the Tribunal was wrong in 
not taking into consideration the three 
children born in the family after the ar- 
pointed day while determining th ceiling 


area to which the family- of the appellants - 


therein was entitled to. This Court rejected 
that plea and upheld the decision of the 
Tribunal observing that “the argument that 
every addition or reduction in the number 
of the members of the family requires re- 


determination of the ceiling area of such a . 


family would mean an almost perpetual 
fixation and re-fixation in the ceiling area 
. by the Revenue authorities, a state of affairs 
hardly to have been contemplated by the 
Legislature”. This conclusion was reached 
by this Court without the aid of any pro- 
vision in the Act at the relevant time corres- 
ponding to the second para of the new Sec- 
tion 3 (2) of the Act. This case. was no 
doubt one relating to a claim based on the 
birth of three children. In principle it ap- 
plies to the case where the number >f mem- 
bers of a family decreases on account- of. 
death of any of its members, as  sbserved 
by the Court. On the same anologv it has 
to be held that the death of a person after 
the appointed day also would make no dif- 
ference so far as the liability of his holding 
to part with the surplus land is coacerned. 
Hence it has to be held that the introduction 
of the second para of the new Section 3 (2) 
does not lead to any conclusion different 
from the one which we have reached in 
this appeal. 


18. In view of the foregoing, the deci- 
sion of ‘the High Court of Bombay ir. Dada- 
rao Kashiram’s case (AIR 1970 Born 144) 
(supra) .cannot. be considered as a correct 
one and we, therefore, overrule it. 


19. The High Court was right m the 


present case in holding that the proceedings- 


lcommencing with the return filed by Bhikoba 


could not be dropped merely because he | 


‘died before a notification was issued under 
{Section 2k of ‘the Att. 
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‘to be continued and ‘the surplus land in the 


hands of Bhikoba as on the appointed day 
should be determined and taken possession 
of in accordance with law. The 
Bhikoba are entitled to participate in the 
said proceedings representing the estate `of 
Bhikoba. They would be entitled as heirs 
at law only to such land that may remain 
after surrendering the surplus land as may 
be determined under the Act. 


20. In the result, the appeal fails 
is hereby dismissed. No costs. 
Appeal dismissed. 


and 
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Parashram Thakur Dass and others, Ap- 


pellants v. Ram Chand and others, Kenon 


dents. 


M. P. Land Revenue Code (2 of 1955), 
S. 149 {as applied to Vidarbha Region) — 
M. P. Land Revenue Code Rules, Rr. 22 
and 26 — Grant of Bhumidhari rights ` in 
nazul land — Normal rule is to grant by 
auction — Government can dispose of such 
lands without auction but only after ‘com- 
plying with R. 26 (1). (Constitution of 
India, Arts. 14, 226). i 


Under the Rules as a general principle, 
leasehold rights in nazul land are to be dis- 
posed of by public auction. If in any par- 
ticular case the State Government or, as 
the case may be, the Collector considers 
that there is good reason for granting the 
land without auction the reasons must be re- 
corded in writing. The existence of good 
reason for departing from the general prin- 
ciple, and the recording of the reason.in 
writing are essential prerequisites which must 
be satisfied before leasehold rights are grant- 
ed without auction. It is true that under 
Ci. (vii) of R. 22 (1) the State Government 
is empowered to dispose of nazul plots with- 
out auction, but it can do so only after full 
compliance with R. 26 (D. Rule 26 (1) 
controls power of the State Govt. conferred 
by R. 22 (1), CL (vii). The two Rules have 
to be read together. (Para 9) 


In the instant case the State Government 
had decided. earlier, as a matter of policy, 


SD ae aL CAEL ae een ENR re ESA, 
*Misc. Civil se No. 139 of- 1968, De 
18- 6-1969 (Bom). , , 
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not to allot nazul land to displaced persons, 
and pursuant to that decision all the appli- 
cations for allotment were rejected. The 
applications were not rejected on the merits 
of the respective claims set out therein. 
Subsequently when the State Government 
made an allotment of the plots’ to the ap- 
pellants, it was consequent to a decision 
which analytically must be regarded asa 
composite of two decisions, one, a policy 
decision to throw open the land to allot- 
ment in reversal of the earlier’ policy and, 
two, to allot the land to the appellants. The 
applications of the respondents for allot- 
ment of plots were rejected on the ground 
that the land was not available for alot- 
ment. That was a policy decision. When 
it was reversed, it was incumbent 
State Government to reconsider those appli- 
cations or to notify that the land was avail- 
able for allotment and to invite fresh appli- 
cations in that behalf. It was not open to 
the State Government to allot the plots to 
‘the appellants in disregard to the claims of 
others who had also applied fer alictment. 
(Para 11) 


The change of policy altered the situation 


completely, and all the claimants - were en- . 


titled to the benefit of that change. By 
adopting the new policy, the State Govern- 
ment. must be taken to have declared that 
the land was now open to alilctment to the 
claimants who were found most deserving. 
There were several applicants for allotment, 


and a selection had to“be made. It cannot 
be contended that the appellants constitute 
a distinct and separate class from the re- 


spondents only because the appellants agi- 
tated against the rejection of their applica- 
tions while the respondents did not. 
aie (Para 13) 

It was also apparent that the grant cannot 
be attributed to Cl. (c) of sub-section (2) of 
Section 149. The land was disposed of in 
Bhumidhari right. Moreover, it was not 
given on favourable terms to the appellants; 
the market value of the plots was taken for 
fixing the premium. (Para 8) 

Naunit -Lal, for Appellants; A. G. Ratna- 


parkhi (for Nos. 1-6), M. N.. Shroff (for 
Nos. 17-19), for Respondents, 
PATHAK, J.:— This appeal by special 


leave is directed against the: judgment of the 
Nagpur Bench of the Bombay High Court 


quashing the grant of Nazul land to the ap-: 


pellants on a writ petition filed by the, re- 
spondents Nos. 1 to 16. 


2. The respondents Nos..1 to 16 applied. 


on March. 15, 1963 for the grant of sixteen 
plots of land included, in Government: Nazul 


on. the > 
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appellants, however, maintained 


, 
by 
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Plot No. .31/1 (Sheet No.. 49-D) in Yeotmal 
Town for the purpose of constructing shops 
thereon. They alleged that they had not 


. been allottsd any land yet for carrying on 


business at Yeotmal, and inasmuch as land 
sites were being released to refugees or dis- 
placed persons they claimed that having 
been compelled to migrate from West Pakis- 
tan to India during tne partition of 1947 
they were entitled to the grant of such plots. 
The appellants made a similar application 
on May 16, 1964 and it is their case that 
they had-also applied earlier in the same be- 
half on Feb. 27, 1962. There were applica- 
tions from other claimants also. The State 
Government,. acting on the report of the 
Commissioner, Nagpur Division, rejected all 
the applications. The appellants say that 
they sought a review of the order of the 
Government, and on June 28, 1965 the Gov- 
ernment reversed ifs order and decided to 
grant plots on permanent lease to the ap- 
pellants. “The Collector, Yeotmal submitted 
a report to the Government pointing out 
that each plot would be 192 sq. ft. in area 
and having regard to its market value each 
allottee should be required to pay a pre- 
mium of Rs. 960/-. The State Government 
granted the plots to the appellants as shop 
sites in Bhumidhari right without auction 
on payment of premium, and the decision 
was conveyed. in a Memorandum dated 
March 3, 1966. The allotment was assailed 
by the respondents, and they represented to 
the State Government that after further in- 
quiry the land should be reserved for deserv- 
ing claimants. 


3. The respondents filed a writ petition 
before the Nagpur Bench of the Bombay 
High Court challenging the allotment made 
by the Government in favour of the appel- 
lants. They urged that no reasonable op- 
portunity had been given to them to press 
their claims for grant of plots after the 
Government had reversed its -earlier decision 
not to grant land, that the appellants had 
been unduly favoured and that the order 
was bad in law because the plots had been 
granted without holding an auction. It was 
also contended that the power to grant the 
plots was vested in the Collector and not 
the State Government. . 


4.. During the pendency of the writ peti- 
tion a statement was made on behalf of the 
State. Government. that it- was prepared to 
consider the claims of the respondents. The 
that they 
had acquired a right to the land in terms of 


` the order dated March 3, 1966 and that they 


could not *be divested of. those rights. 
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5. By its judgment dated March 14, 1968 
the High Court allowed the writ petition, 
quashed the order granting plots to the ap- 
pellants and directed the State Government 
and its officers to take appropriate action 
on the several claims for allotment of land. 
The High Court held that in view of sub-sec- 
tion (2) of S. 149 read with sub-section (3) 
of S. 164 of the Madhya Pradesh Land 
Revenue Code, 1954, as applied to the 
Vidharba region of Maharashtra, and Rr. 22 


and 26 framed under the Code, it was not 


open to the State Government to dispose of 
the plots without holding a public auction 


unless there were reasons recorded in writ- 


ing for doing -so, and that after initially 
deciding not to grant the plots the subse- 
quent decision to allot them to the appellants 
was contrary to law inasmuch as the claims 
of others had not been considered. 

6 In this appeal, it is urged by the ap- 
pellants that the High Court erred in ap- 
plying sub-section (3) of S. 164 and R. 26, 
and therefore in holding that the lease of 
the plots without auction and without re- 
cording any reasons was invalid. 

7. When the Government decided to 
grant land to the appellants, it thought that 
the grant should take the form of a perma- 
nent lease in their favour, The Collector 
was requested to frame suitable proposals 
and to submit them to the Government. 
The Collector submitted a report dated 
Nov. 23, 1965 suggesting the allotment of 
plots for the construction of shops on the 
footing that each plot would measure 
192 sq. ft. and its market value, worked out 
on the basis of recorded sale transactions, 
and taking into regard the commercial pur- 
pose for which the land was intended, indi- 
cated a premium of Rs. 960/-. He recom- 
mended further that the plots may be grant- 
ed without auction and in Bhumidhari right 
on payment of premium for constructing 
shops thereon for carrying on business. 
On March 3, 1966 the State Government 
made an order accordingly. 

8. Now S. 149 of the Madhya Pradesh 
Land Revenue Code 1954 provides: 

“149, (1) Subject to rules made under 


this Code, land-belonging to the State Gov- 


ernment, not being land hereinafter men- 
tioned in sub-section (2), shall be disposed 
of in Bhumidhari or Bhumiswami rights by 
the Deputy Commissioner who may require 
payment of a premium for such fright of 
sell the same by auction. 

(2) The land referred to in sub-section (1) 
shall be the following, namely :— 

(a) land situate in the bed of a river or a 
tank; i 
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(b) land reserved for communal purposes 
such as common grazing ground and cre- 
mation grounds; 


{c) land given out on favourable terms 
for the promotion of religious, charitable, 
educational, public or social purposes: 


(d) land given out to persons on the con- 
dition that it shall be used only for grazing 
cattle; 


(e) land given out for temporary purposes 
or for limited periods or for mining and 
purposes subsidiary thereto or for industrial 
or commercial purposes; 


(f) land given out to persons on favour- 
able terms for rendering service as a kotwar; 
(g) any other land which the State Gov- 
ernment may, by notification issued in this 
behalf, specify.” 
Section 164 of the Code may also be set 
forth: 

“164. (1) Every person who holds land 
from the State Government or to whom a 
right to occupy land is granted by the State 
Government or the Deputy Commissioner 
and who is not entitled to hold land asa 
tenure-holder shall be called a Government 
lessee in respect of such land. 


(2) The Government lessee shall, subject 
to any express provision in this Code, hold 
his land in accordance with the terms and 
conditions of the grant which shall be deem- 
ed to be a grant within the meaning of the 
Government Grants ct, 1895. 

(3) The State Government or the Deputy 
Commissioner may, subject to rules made 
under this Code, dispose of the right to 
occupy the land specified in sub-section (2) 


Of S, 149 on payment of a premium or by 


auction or on such terms end conditions as 
may be prescribed.” 


It is apparent that the grant cannot be attri- 
buted to clause (c) of sub-section (2) of Sec- 
tion 149. The land was disposed of in 
Bhumidhari right. Moreover, it was not 
given on favourable terms to the appellants; 
the market value of the plots was taken for 
fixing the premium. From the nature of 
the grant, it is clear that action under sub-'. 
section (1) of S. 149 was intended. Now 
Part UL of the Notification No. 1118-1832- 
55-XXVIO dated May 22, 1956 sets forth 
the rules framed with reference to sub-sec- 
tron (1) of S. 149. These rules provide for 
the grant of Bhumiswami and Bhumidhari 
tights in nazul land for dwelling houses and 
ancillary purposes. Rule 24 defincs the ex- 
pression “Nazul Land” to mean land belong- 
ing to the State Government which is used 
for building on, or for roads, markets and 
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other public purposes. Rule 26 applies the 
provisions of Rr. 18 to 36 contained in 
Part V of the Notification No. 1119-1832-55- 
XXVIII dated May 22, 1956 to the disposal 
of nazul land under Part II. The proviso 
to R. 26 declares that where nazul land is 
put to auction it should normally be granted 
in Bhumiswami right, and where it is dis- 
posed of without auction it should normally 
be granted in Bhumidhari right. Rule 22 of 
Part V defines the power of the State Gov- 
ernment and of the Collector to dispose of 
nazul plots with or without auction, Rule 22 
provides :— 

“22, Power to dispose of nazul plots with 
of without auction shall be exercised in ac- 
cordance with these Rules — 

(1) by the State Government in the «case 
of: 

(i) plots of which the freehold market 
value is not less than Rs. 5,000; 

(ii) plots within the limits of the Munici- 
pal Corporation of the City of Nagpur, whe- 
ther or not.included in the Schemes of 
Nagpur Improvement Trust; 

(iii) plots reserved for specific purposes 
under R. 20; 

(iv) strips of land not being independent 
plots to be settled with the occupants of 
adjoining land where the freehold value of 
the strip is not less than Rs. 5,000/-; 

(v) small strips of land adjacent to occu- 
pied plot, which cannot be disposed of as a 
separate site and in respect of which there 
is a difference of opinion between the Col- 
lector and the Offcer-in-charge, Town 
Planning and Valuation; 


(vi) independent plots not included in the 
approved lists where there is a difference of 
opinion between the Collector and the Offi- 
cef-in-charge, Town Planning and Valua- 
tion; 

(vii) plots granted without - auction.. 

(2) by the Collector, in case of the other 
plots.” . 
Sub-rule (1) of Rule 26 in Part V declares :— 

“26. (1) Leasehold rights in nazul land 
shall be disposed of by public auction ex- 
cept when in any particular case the State 
Government or as the case may be, the Col- 
lector thinks for reasons to be recorded in 
writing that there is good reason for grant- 
ing the land without auction.” 

9, It seems indisputable that under the 
Rules as a general principle leasehold rights 
in nazul land are to be disposed of by pub- 
lic auction. If in any particular case the 
State Government or, as the case may be, 
the Collector considers that there is good 
reason for granting the land without auction 
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` ground that the land was not available for 
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the reasons must be recorded in writing. 
The existence of good reason for departing 
from the general principle, and the record- 
ing of the reason in writing are essential 
prerequisites which must be satisfied before 
leasehold rights are granted without auction. 
It-is pointed out that under clause (vii) of! 
sub-rule (1) of R. 22 the State Government 
is empowered to dispose of nazul plots 
without auction. We have no doubt it can 
do so, but only after full compliance with 
sub-rule (1) of R. 26. The sub-rule (1) con- 
trols the power of the State Government 
conferred by clause (vii) of sub-rule (1) of 
Rule 22. To hold otherwise would be to 
confer an arbitrary power on the State 
Government to dispose of nazul plots. Yt 
would be in the absolute discretion of the 
State Government to decide whether nazul 
plots should be granted with auction or 
without auction. If that construction is ac- 
‘cepted, it is clear that sub-rule (1) of R. 26 
would be negatived. The only reasonable 
construction, it seems to us, is to read the 
two provisions together. 


10. In the present case there is no evi- 
dence that the State Government has re- 
corded any reasons in writing for preferring 
the mode of disposing of the land without 
auction and we are not satisfied that it had 
good reason for favouring that mode. In 
the circumstances the grant of land to the 
appellants has been rightly quashed by the 
High Court. l 


11. There is also sufficient justification 
in the grievance of the respondents that the 
State Government did not consider the 
claims of other persons, including the re- 
spondents, when making an allotment of the 
plots. The State Government had decided 
earlier, as a matter of policy, not ` to allot 
nazul land to displaced persons, and pursu- 
ant to that decision all the applications for 
allotment were rejected. The applications 
were not rejected on the merits of the re- 
spective- claims set out therein. Subsequently 
when the State Government made an allot- 
ment of the plots to the appellants, it was 
consequent to a decision which analytically 
must be regarded as a composite of two 
decisions, one, a policy decision to throw 
open the land to allotment in reversal of 
the earlier policy and, two, to allot the land 
to the appellants: It will be remembered 
that the applications of the respondents for 
were rejected on the 


allotment. That ‘was a policy decision. 
When it was reversed, it was incumbent on 
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the State Government to reconsider ., those 
applications or to notify that the land was 
available for allotment and to invite | fresh 
applications in that behalf. It was not open 
to:the State Government to allot fhe plots 
to the appellants in disregard of the claims 
of others who had also applied fcr alot- 
ment, . Ree g . 


12. In quashine the order granting plots 
fo the appellants and directing the State 
Government or its appropriate officers to 


consider the several claims for allotment 
the High Court, in our opinion, did that 
which was plainly right. 

13. The appellants say that the respon- 


dents must be taken to have accepted the 
rejection of their applications for allotment, 
and it was only the appellants who pursued 
the matter and obtained a reversal of the 
order of the Government and -thererore the 
appellants alone were entitled to the allot- 
ment of plots. The submission wotld have 
had force but for the circumstance that the 
State Government effected what was a 
change of general policy. The change of 
policy altered the situation completeky, and 
all the claimants were entitled to the benefit 
of that change. By adopting the new policy, 
the State Government must be taxen to 
have declared that the land was now open 
to allotment to the claimants whc were 
found most deserving. ‘There were several 
applicants for allotment, and a select.on had 
to be made. It cannot be contended, as in- 
deed it is urged before us, that the appel- 
lants constitute a distinct and separate class 
from the respondents only because the ap- 
pellants agitated against the rejection of 
their applications while the respondents did 
not, 


14. The controversy which remains is 
whether it is the State Government or the 
Collector who has power to dispose of the 
plots in view of their market value. That is 
a matter on which we need express no opin- 
ion, having regard to the quashing of the 
entire allotment proceeding from its incep- 
tion. It will be for the Government or the 
appropriate authority to decide what should 
be the nature of the rights to be conferred 
on the allottees and, therefore, what should 
be the premium to be fixed. 


15. In the result, the appeal is dismissed 
with costs. — 
Appeal dismissed. 





State, c?-U.. P., v, „Jitendra Kumar 


AIR 1382 SUPREME COURT 876 
: (From: Allahabad High Court) ° 


V. D. TULZAPURKAR AND AMA- 
RENDRA NATH. SEN, JJ. 


Civil Appeal No. 1922 of 1970, D/- 19-1- 
1982, 


State of U. P., Appellant v. Major Jiten- 


dra Kumar and others, Respondents. 


Land Acquisition Act (1 of 1894), Ss. 23 
and 34 — Acquisition of land — Compensa- 
tion — Appeal — Enhancement — Powers 
of Appellate Court to enhance. 


Where land was acquired for the benefit 
of the Co-operative Housing Society under 
a Notification issued under S. 4 on 6-1-1948 
and in appeal by the claimant for enhance- 
ment of compensation the High Court relied 
upon a sale deed dated 11-7-1951 where- 
under the Co-operative Society had itself 
purchased land in the neighbourhood of the 
land for which enhancement of compensa- 
tion was claimed, the High Court could not 
be said to have committed any error by re- 
lying upon the sale deed even though the 
sale deed was of a date three years later 
than the Notification under S. 4 when no 
material was produced before the Court to 
Suggest that there was any fluctuation in the 
market rate from 1948 onwards till 195] 
and if so to what extent, (Para 3) 
_TULZAPURKAR, J.:— The only ques- 
tion raised in this appeal pertains to ade. 
quacy of compensation and the points rais- 
ed before us really dwell on appreciation 
of evidence on record and hence we are 
not inclined to interfere with the High 
Court’s appreciation, especially as no breach 
of any principle is involved. 

2. About 80 bighas and 19 biswas of 
land in the town of Meerut was acquired 
for the benefit of the Meerut Co-operative 
Housing Society, Meerut under a Notifica- 
tion issued under S, 4 of the Land Acquisi- 
tion Act on 6th Jan., 1948 and the Notifica- 
tion under S. 6 followed on 12th Feb., 1949, 
The Land Acquisition Officer made his 
award fixing the compensation at Rs. 1/0/6 
per sq. yd. which was confirmed by the Civil 
Court in the land reference made to it 
When the matter was carried in appeal to 
the High Court by the claimants, the High 
Court enhanced the rate of compensation 
from Rs. 1/0/6 to Rs. 2/12/- per sq. yd. It 
is this enhancement that is challenged be- 
fore us. pog 

3. Principally the High Court relied: upon 
a sale deed dated July 11, 1951 (Bx. 21) 
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whereunder the -Co-operàtive Society ‘itself 
had purchased a part of this land at a ge 
calculated at the rate. of Rs. 2/12/- per 

sq. yd. for enhancing the rate of compensa- 
tion. Other sale deeds at Exts. 1, 2, 3, 4, 5 
and 6 under which the prices varying from 
Rs. 5/- per sq. yd. to Rs. 2/12/- per sg. yd. 
were also relied upon by the claimants but 
the High Court rejected the other sale deeds 
as affording- proper guidance and accepted 
the rate of Rs, 2/12/- per sq. yd. at which 
land under Ex. 21 was purchased by the 
Society itself. Counsel for the State con- 
tended that the other sale deeds had been re- 
jected on the ground that they pertained to 
comparatively smaller area of land but the 
same reason was applicable to Ex. 21 also, 
for Ex. 21 also related to a smaller area. 
Secondly, counsel contended that Ex. 21 was 
of a date three years later than the relevant 
date of the Notification under S. 4, As 
against Ex. 21, on which the High Court has 
relied, counsel for the State urged before us 


that there were two compromise , documents. 


of the year 1949 Ex. A and Ex. B under 
which the Housing Society had purchased 
land from one Khan Bahadur Sheikh Wahi- 
duddin and his tenants and the rate of 

3. 1/-/6 per sq. yd. at which the land under 
these two documents had been purchased 
ought to have been accepted by the High 
Court. The High Court has pointed out that 
at the material time of the compromise 
deeds Khan Bahadur Sheikh Wahiduddin 
was heavily indebted to the tune of Rupees 
[,33,000/- and was financially embarrassed 
ind, therefore, it felt that it would be im- 
yxoper to rely upon these deeds as affording 
oper guidance. Jt is true that the sale deed 


3x. 21 upon which the High Court has relied 


s-of a date three years later than the Notifi- 
cation under $. 4 but no material was ‘pro- 
Juced before the Court to suggest that there 
was any. fluctuation in the market rate at 
Meerut from 1948 onwards till 1951 and if 


io to what extent. In the absence of any 


naterial showing any fluctuation in the 
narket rate the High Court thought it fit to 
‘ely upon Ex, 21 under which the Housing 
society itself had purchased land in the 
1eighbourhood of the land in dispute. On 
he whole we are not satisfied that any error 


vas committed by the High Court in relying 


ipon the sale deed Ex. 21. Wedo not think 
iny case for interference is made out. The 
ippeal is, therefore, dismissed, but' since the 


‘espondents have not appeared there will be 


10 order as to costs. 


Appeal -dismissed. . 
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_ AIR 1982 SUPREME COURT. 877 


V. D. TULZAPURKAR AND | 
AMARENDRA NATH SEN, JJ. 


Civil Appeals Nos. 1307 and 2174 of 1970, 
D7- 5-1-1982. 

Krapa ‘Rangiah, Appiikant v. Speci: De- 
led Collector, Land Acquisition, Respon- 
ent, 


Land Acquisition Act (Lof 1894), S. 23 — 
Acquisition of land — Compensation — Land 
in question acquired under notification for 
Housing Scheme — Grant of compeitjatioa 
at rate of 7% by High Court — High Court 
in subsequent case awarding compensatio ı at 
rate of 9% for similarly situated land acquir- 
ed under same notification and for same 
Housing Scheme — Held, it would be proper 
that rate of compensation at rate of 9% 
should be awarded to owner of land in ques- 
tion, (Para 3) 


TULZAPURKAR, J. :— The only question 
raised in these appeals is whether the High 
Court was justified in reducing the rate at 
which compensation was granted by the City 
Civil Court for the lands acquired for the 
A. P. Housing Board for construction of 
houses under the Composite Housing Scheme. 
Two pieces of lands were acquired bearing 
Survey No. 114 admeasuring 4 acres 25 
guntas and Survey No. 115 measuring 6 acres 
21 guntas (totalling to 51366 square yards) 
under the Notification in question along with 
15 other survey numbers. The Land Acqui- 
sition Officer granted compensation at the 
rate of Rs. 6/- per sq. yd. for 21385 sq. yds. 
comprising S. No. 114 and at the rate of 
Rs. 6/50 per sq. yd. for 29981 sq. yds. com- 
prising S, No. 115. The claimant got a re- 
ference made to the City Civil Court which 
enhanced the compensation at a uniform 
rate of Rs. 10 per sq. yd. The State prefer- 
red an appeal to the High Court while the 
claimant also preferred his appeal claiming 
still higher compensation over and above 
that was granted by the City Civil Court. Tha 
High: Court dismissed the claimant’s appeal 
but allowed the State’s appeal granting com- 
pensation at Rs. 7/- per sq. yd. It is this 
judgment of the High Court that has beea 
challenged by the , claimant in the appeals 
before us. 


2. Counsel for the claimant has urged 
that. the. High Court has in another claim 
proceeding in ‘respect of certain lands which 
had been acquired under the self same 
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Notification granted compensation at the rate 
of Rs. 9/- per sg. yd, It has been pointed 
out that in Appeal No..50 of 1970 decided 
subsequently in respect of lands covered by 
Survey Nos. 173, 101, 112 ‘and 121-B acquir- 
ed under the same Notification compensation 
has been awarded by the High Court at the 
rate of Rs. 9/- per sq. yd. and since these 
lands, particularly land covered by 5. No. 112, 
are adjoining the lands in question it weuld 
be rather inequitable and discriminatory to 
grant lesser compensation at the rate of 
Rs.7/- per sq..yd. as has-been done by the 
High Court in the instant case. It is further 
pointed out that area of Survey No. 112 is 
also large, comparable to ‘the area covered 
by the two survey Nos. in question and in 
view of this subsequent judgment of the 
High Court which has become final, there 
being no appeal preferred by the State to this 
Court, the same rate should be granted to the 
present claimant. We find considerable force 
in the contention of the claimant, 


3. Counsel for the State however contend- 
ed before us that the Judgment under appeal 
according to him is a more reasoned one 
than the judgment of the High Court in 
which compensation at the rate of Rs. 9/- 
per sg. yd. has been awarded and on merits 
the rate of Rs. 7/- per sg. yd. at which the 
compensation has been awarded is justified 
and should not be interfered with. It is not 
possible fer us to aecept ihis contention. 
Having gone through both. the judgments we 
are not impressed by the argument that the 
judgment of the High Court in the subsequent 
case in which -compensation at the rate of 
Rs. 9/- was awarded is not. a reasoned judg- 
ment or that it is any less reasoned than the 
judgment under appeal. The area being 
comparable, the situation also being the same 
and all the plots having been acquired under 
the self-same notification for Housing Scheme 
it seems to us proper that the same rate of 
compensation should be awarded to the 
claimant herein as was awarded by the High 
Court in Appeal No. 50 of 1976. We ac- 
cordingly enhance the compensation granted 
to the claimant by Rs. 2/- per sq. yd. with 
consequential increase in solatium and inter- 
est. There will be no order as to costs, 


4. The judgment disposes of both the ap- 
peals. 
| Order accordingly. 





Munna Tuin v. Dist. Magistrate, Lucknow 


A. L R. 


AIR 1982 SUPREME. COURT 878 
S. MURTAZA FAZAL ALI, 
E. S. VENKATARAMIAH AND 
A. VARADARAJAN, J}. 


Writ Petn. No. 9373 of 1981, D/- 2-2-1982. 
Munna Tuin, Petitioner v. District Magis- 
trate, Lucknow and others, Respondents. 


Constitation of India, Art, 22 — Detention 
~- Inquiry report not supplied to detenu 
along with grounds for detention — Counter 
affidavit filed by clerk in judicial section and 
not by District Magistrate — It cannot be 
proper explanation or return to rebut allega- 
tions made by detenu — Consequently order 
of detenfion set aside. (National Security Act 
(65. of 1680), S. 3), 


FAZAL ALI, J. :— In this petition the de- 
tenu Munna alias Mohsin Raza was detained 
by an order dated 15th Apr., 1981 passed by, 
District Magistrate, Lucknow. The detenu 
was arrested on 18th: Apr., 1981 and was 
supplied tHe grounds of detention at the time 
of his arrest. In support of the rule. Mr. 
Goyal has raised two short points, In the 
first place he submitted that one of the im- 
portant documents on which reliance was 
placed by the detaining authority was an in- 
quiry report which was not supplied to him 
along with grounds and this is sufficient to 
Vitiate the order of detention.. Secondly, it 
was argued that the counter affidavit was 
filed by an incompetent person, namely Shri 
Pratap Chandra Saxena who was a mere clerk 
in the Judicial Section and was. not therefore 
authorised to file counter affidavit in the 
highest Court of the country and could not 
be expected to know the truth and the de- > 
tails of the matter. The District Magistrate 
should have filed counter affidavit himself, In 
fact by an order of this Court dated 8-1-1982 
the District Magistrate was directed to file 
counter affidavit which alone could be treat 
ed as a proper return. Despite this direc- 
tion, no vounter-affidavit has been filed by 
the District Magistrate. Thus, in short there . 
is no prover explanation or return before us 
to rebut the allegations made by the detenu. 
On this ground alone, we are of the opinion 


- that the xetitioner should be released. We, 


therefore, allow the petition, set aside the 
order of detention and direct the petitioner 
to be released forthwith. Order to be com- 
municated today itself. 

Petition allowed. 
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AIR 1982 SUPREME COURT 879 


O. CHINNAPPA REDDY A. P. SEN AND 
BAHARUL ISLAM, JJ. 
Writ Petn. No. 4676 of 1978, DJ- 22-2-1982. 
Randhir Singh, Petitioner v. Union of 
India and others, Respondents. | 
Constitution of India, Pre. and Arts. 14, 16 
and 39 (d) —. Provisions contemplate the 
principle “Equal pay for equal work”, 


Construing Articles 14 and 16 in the light 
of the Preamble and Art. 39 (d), it is clear 
that the principle “Equal pay for Equal 
work” is deducible from those Articles and 
may be properly applied fo cases of unequal 
scales of pay based on no classification or 
irrational classification though those drawing 
the different scales of pay do identical work 
under the same employer. (Para 8) 


It is true that equation of posts and equa- 
tion of pay are matters primarily for the Ex- 
ecutive Government and expert bodies like 
the Pay Commission and not for Courts but 
where all things are equal that is, where all 
relevant considerations are the same, per- 
sons holding identical posts may not be treat- 
ed differentially in the matter of their pay 
merely because they belong to different de- 
partments. Of course, if officers of the same 


rank perform dissimilar functions and the. 


powers, duties and responsibilities of the 
posts held by them vary, such officers may 
not be heard to cemplain of dissimilar pay 
merely because the posts are of the same rank 
and the nomenclature is the same. 

(Para 6) 


Itis well known that there can be and there 
are different grades in a service, with vary- 
ing qualifications for entry into a particular 
grade, the higher grade often being a pro- 
motional avenue for officers of the lower 
grade. The higher qualifications for the 
higher grade, which may be either academic 
qualifications or experience based on length 
of service, reasonably sustain the classifica- 
tion of the officers into two grades with dif- 
ferent scales of pay. The principle of equal 
pay for equal work would be an abstract 
doctrine not attracting Art. 14 if sought to 
be applied to them. AIR 1962 SC 1139, Dis- 
tinguished. (Para 7) 


It is true that the principle of “equal pay 
for equal work” is not expressly declared by 
our Constitution to be a fundamental right. 
But it certainly is a Constitutional goal. - | 

(Para 8) 
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Cases | Referred: Chronological Paras 
ILR (1975) 1 Delhi 227 : (1975) 77 Pun LR 
(D) 85 79 


ILR. (1973) 1 Delhi 427 : 1973 Serv LI 438 
7 
AIR 1962 SC 1139 7 


Mr. M, S. Ganesh Advocate, for Petitioner; 
Mr. N. C. Talukdar, Sr. Advocate, Mr. R. N. 
Poddar and Miss. A. Subhashini, Advocates 
with him, for Respondents. 


CHINNAPPA REDDY, J.:— ‘Equal pay 
for equal work’ is not a mere demagogic 
slogan. It is a constitutional goal capable of 
attainment through constitutional remedies, 
by the enforcement of constitutional rights. 
So the petitioner claims; so the petitioner 
asserts. Article 39 (d) of the Consfitution 
proclaims, as a Directive Principle, the Con- 
stitutional goal of ‘equal pay for equal work 
for both men and women’. Articles 14 and 
19 guarantee respectively the fundamental 
rights to equality before the law and equality 
of opportunity in the matter of public em- 
ployment and Art, 32 provides the remedy 
for the enforcement of the fundamental 
rights. So the petitioner has invoked the 
jurisdiction of this Court under Art. 32 and 
has asked us to direct the respondents to 
give him his due, the same as they have given 
others like him. ‘True, he is the merest mi- 
crobe in the mightly organism of the State, a 
little clog in a giant wheel. But, the glory 
of our Constitution is that it enables him to 
directly approach the highest Court in the land 
for redress. It is a matter of no little pride 
and satisfaction to us that he has done so. 
Hitherto the equality clauses of the Constitu- 
tion, as other articles of the Constitution 
guaranteeing fundamental and other rights, 
were most offen invoked by the privileged 
classes for their protection and advancement 
and for a ‘fair and satisfactory’ distribution 
of the buttered loaves amongst themselves. 
Now, thanks to the rising social and political 
consciousness and the expectations roused as 
a consequence, and the forward looking pos- 
ture of this Court, the underprivileged also 
ate clamouring for their rights and are seek- 
ing the intervention of the Court with touch- 
ing faith and confidence in the Court. The 
Judges of the Court have a duty to redeem 
their constitutional oath and do justice no 
less to the pavement dwéller than to the 
guest of the five sfar hotel. 

2. The petitioner is a Driver-Constable in 
the Delhi Police Force under the Delhi Ad- 
ministration and he demands that his scale 
of pay should at least be the same as the 
scale of pay of other drivers in the service 
of the Delhi Administration. The scale of 


880 S.C. “Randhir ‘Singh v. 
. pay of a Driver-Constable in- the Delhi Police 
Force is ‘Rs, ‘210-270 in the’ case of ‘non- 
matriculates and Rs. 225-308 in the case of 
matriculates. The scale of pay ‘of a Driver 
in the Railway Protection Force is Rupees 
260-400. The scale of pay of drivers in the 
non-Secretariat offices in Delhi is Rs. 260-6- 
326-EB-8-350. The scale of pay of drivers in 
the Secretariat offices in Delhi is Rs. 260-6- 
290-EB-6-326-8-366-EB-8-8-8-390-10-400. The 
scale of pay of drivers in the office of the 
Language Commission is Rs. 260-350. The 
pay scale of drivers of heavy vehicles in the 
Fire Brigade and the Department of Light 
House is Rs. 330-480. The case of the peti- 
tioner is that he discharges the same duties 
as the rest of the drivers in the other offices; 
in fact he claims that he discharges more 
onerous duties than the others. He com. 
plains that there is no reason whatsoever to 
discriminate against the petitioner and other 
driver-Constables merely because he and his 
ilk happen to be described as constabies as in- 
deed they are bound to be so described, be- 
longing as they. do to the Police Force, 


-3. It appears that the Third Pay Commis- 
sion considered the claims of all drivers as 
a common category under the head “the pay 
scales appropriate for drivers of motor vehi- 
cles operating on roads.. ... ...” After con- 
sidering the qualifications etc, possessed by 
drivers the Commission proposed pay scales 


for various categories of drivers like drivers . 


of light motor vehicles, drivers of heavy 
motor vehicles, drivers employed in organisa- 
tions with large fleet of vehicles, drivers of 
staff cars etc. The pay scales were professed 
to be fixed with reference to the qualifications 
for driving, the nature and the arduousness 
of the duties and responsibilities, the non- 
availability of adequate promotional avenues 
and such other usual considerations. The 
Pay Commission, however, while considering 
the question of scales of pay of drivers se- 
parated the case of constable-drivers on the 
ground that their case would be considered 
along with the cases of other police personnel. 
The grievance of the, petitioner is that while 
considering the question of the scales of pay 
of the police personnel, the Pay Commission 
failed to consider the drivers as a separate 
category and ignored the special considera- 
tions which prevailed in the case of drivers 
in other departments and which should have, 
therefore, prevailed in the case ‘of driver- 
constables: also. 
not only required ‘to’ possess: heavy transport 
. driving licence, they were further Tequired to 
undergo a test ‘of “proficiency in -driving 
“before they ‘were appointed’ -as driver-con- 
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Commandant, 


The. driver-constables were 
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stables in the police force.. Their duties were 
no Jess arduous and their responsibilities no 
less heavy than the duties and responsibilities 
of drivers in other departments. Their hours 
of work were long and inconvenient and 
there was constant exposure to security risks. 
The petitioner and other  driver-constables 
made a representation to the authorities that 
their case was omitted to be considered se- 
parately by the Pay Commission and that 
their scales of pay should be the same as the 
drivers of heavy vehicles in other depart- 
ments. As their claims for better scales of 
pay did not meet with any success, the pre- 
sent application has been filed for the issue 
of a writ under Art 32 of the Constitution. 


4.. Amcng the submissions made on behalf 
of-the respondents, it was suggested that the 
petitioner was no more and no less than a 
constable of the Delhi Police Force and that 
there was no such category of Drivers in the- 
Delhi Police Force. The hollowness of this 
submission is exposed by a reference to the - 
facts relating to the individual petitioner. The 
petitioner who was an ex-gunner (driver) in 
the artillery corps of the Indian Army and 


' who was experienced in the driving, opera- 


tion and maintenance of jeeps, trucks and 


‘heavy armoured vehicles was allowed to retire 


from the Army on compassionate grounds. 
He held an Army driving licence as also a 
Civil Heavy Transport Driving Licence. After 
he was discharged from the Army his nomi- 
nal roll was forwarded by‘the Director Gene- 
ral Resettlement, Ministry of Defence to the 
Delhi Armed Police, Delhi. 
The question of his employment as a driver 
in the Delhi Police Force was considered and 
he was infermed that a test of proficiency in 
driving would be held. He was required to 
produce his Civil Heavy transport driving 
licence at the time of the test. It is of inter- 
est to note that the subject of the communi- 
cation sent by the Delhi Police establishment 
to the petitioner was “Employment of ex- 
servicemen in Delhi Police as N. T. Driver 
(Const)’, He appeared at the test. By a 
communication dated March 29, 1968, he was 
informed by the Commandant, Delhi Armed 
Police, Delhi that his name had been “ap~ 
proved for enlistment as driver in the Delhi 
Police”. Thereafter a certificate in the pre-. 


scribed form was issued to him vesting him 


with. the pawers, functions and privileges of 
a police officer. It ‘is clear and it cannot be 
seriously disputed that the petitioner was ap. 
pointed as a driver in the Delhi Police Force. 
He was designated as constable ‘because, for 
the~ purposes: of the discipline of the Force 


` and appointment as driver in the Delhi Polics - 
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Force, he: had to be made.a member of the 
Delhi Police Force and had to be assigned a 
rank in the Force. The investiture of the 
petitioner with the “powers, functions and 
privileges of a police officer” was a con- 
sequence of his becoming a member of the 
Force. 

5. The main defence taken by the respon- 
dents is, in the words of the deponent of the 
counter-affidavit, as follows: 

“It is submitted that there canbe no cem- 
parison between the different departments of 
the Government of India for the purpose of 
fixation of pay scale. A pay scale has bzen 
fixed upon consideration of various factors. 
The pay scales of the drivers of the Delhi 
Police has been fixed after duly considering 
all the circumstances. The drivers in the 
other departments are not similarly situated 
as the petitioner and there is no question of 
any hostile discrimination. It is, however, 
denied that the drivers have been treated as a 
separate class. It is also denied that the de- 
signation of the petitioner is N. T. Driver 
(Constable).” 


6. The counter-affidavit does not explain 
how the case of the drivers in the police force 
is different from that of the drivers in other 
departments and what special factors weigh- 
ed in fixing a lower scale of pay for them. 
Apparently in the view of the respondents, 
the circumstance that persons belong to 
different departments of the Government is 
itself a sufficient circumstance to justify 
different scales of pay irrespective of the 
identity of their powers, duties and responsi- 
bilities. We cannot accept this view. If this 
view ‘is to be stretched to its logical conclu- 
sion, the scales of pay of officers of the same 
rank in the Government of India may vary 
from department to department notwithstand- 
ing that their powers, duties and responsibili. 
ties are identical. We concede that equation 
of posts and equation of pay are matters pri- 
marily for the Executive Government and ex- 
pert bodies like the Pay Commission and not 
for Courts but we must hasten to say that 
Where all things are equal that is, where all 
relevant considerations are the same, persons 
holding identical posts may not be treated 
differentially in the matter of their pay merely 
because they belong to different departments. 
Of course, if officers of the same rank per- 
form dissimilar functions and the powers, 
duties and responsibilities of the posts held 
by them vary, such officers may not be heard 
to complain of dissimilar pay merely because 


the posts are of the same rank and the no- . 


mericlature’ is the same. ne. 2 
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7. Our attention was drawn to Binoy 
Kumar Mukherjee v. Union of India, ILR 
(1973) 1 Delhi 427, Makhan Singh v. Union 
of India, ILR (1975) 1 Delhi 227 where re- 
ference was made to the observations of this 
Court in Kishori Mohanlal Bakshi v. Union 
of India, AIR 1962 SC 1139 describing the 
principle of equal pay for equal work as an 
abstract doctrine which had nothing to do 
with Art. 14. We shall presently point out 
how the principle, “equal pay for equal 
work”, is not an abstract doctrine but one 
of substance, Kishori Mohanlal Bakshi v. 
Union of India is not itself of any real assist- 
ance to us since what was decided there was 
that there could be different scales of pay for 
different grades of a service, It is well known 
that there can be and there are different 
grades in a service, with varying qualifications 
for entry into a particular grade, the higher 
grade often being a promotional avenue for 
officers of the lower grade. The higher 
qualifications for the higher grade, which 
may be either academic qualifications or ex- 
perience based on length of service, rea- 
sonably sustain the classification of the offi- 
cers into two grades with different scales of 
pay. The principle of equal pay tor equal 
work would be an abstract doctrine not at. 
o Art, 14 if sought to be applied to 
them. . 


8. It is true that the principle of ‘equal 
pay for equal work’ is not expressly declared 
by our Constitution to be a fundamental 
right. But it certainly is a Constitutional 
goal. Art. 39 (d) of the Constitution pro- 
claims “equal pay for equal work for both 
men and women” as a Directive Principle of 
State Policy. ‘Equal pay for. equal work for 
both men and women’ means equal pay for 
equal work for everyone and as between the 
sexes. Directive principles, as has been 
pointed out in some of the judgments of this 
Court have to be read into the fundamental 
rights as a matter of interpretation. Art. 14 
of the Constitution enjoins the State not to 
deny any person equality before the law or 
the equal protection of the laws and Art. 16 
declares that there shall be equality of op- 
portunity for all citizens in matters relating 
to employment or appointment to any office 
under the State. These equality clauses of 
the Constitution must mean something to 
everyone. To the vast majority of the people 
the equality clauses of the Constitution would 
mean nothing if they are unconcerned. with 
the work they do and the pay. they get.. To 
them the equality clauses will have some 


Substance if .equal work means equal pay. 
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Whether the special procedure prescribed by 
a statute for trying alleged robber-barons and 
smuggler kings or for dealing with tax evaders 
is discriminatory, whether a particular Gov- 
ernmental policy in the matter of grant of 
licences or permits confers unfettered dis. 
cretion on the Executive, whether the take- 
over of the empires of industrial tycoons is 
arbitrary and unconstitutional and other 
questions of like nature, leave the millons of 
people of this country untouched. Questions 
concerning wages and the like, mundane 
they may be, are yet matters of vital .con- 
cern fo them and it is there, if at all that the 
equality clauses of the Constitution have any 
significance to them. The preamble to the 
Constitution declares the solemn resolution 
of the people of India to constitute India 
into a Sovereign Socialist Democratic Re- 
public. Again the word ‘Socialist’ must mean 
something. Even if it does not mean ‘To 
each according to his need’, if must at least 
mean ‘equal pay for equal work’. ‘The prin- 
ciple of ‘equal pay for equal work’ is ex 
pressly recognized by all socialist systems of 
law, e. g., Section 59 of the Hungarian Lab- 
our Code, para 2 of Section 111 of the 
Czechoslovak Code, Section 67 of the Bulga- 
rian Code, Section 40 of the Code of the 
German Democratic Republic, para 2 of 
Section 33 of the Rumanian Code. Indeed 
this principle has been incorporated in seve- 
ral western labour codes too. Under provi- 
sions in S. 31 (g. No, 2d) of Book I of the 
French Code du Travail, and according to 
Argentinian law, this principle must be ap- 
plied to female workers in ail collective 
bargaining agreements. In accordance with 
Section 3 of the Grundgestz of the German 
Federal Republic, and Clause 7, Section 123 
of the Mexican Constitution, the principle is 
given universal significance (vide: Jnter- 
national Labour Law by Istvan Szaszy 
p. 265). The preamble of the Constitution 
of the International Labour Organisation re- 
cognises the principle of “equal remuneration 
for work of equal value’ as constituting one 
of the means of achieving the improvement 
of conditions “involving such injustice, hard- 
ship and privation to large numbers of people 
as to produce unrest so great that the peace 
and harmony of the world are imperilled”. 
Construing Articles 14 and 16 ir the light of 
the Preamble and Art. 39(d), we are of the 
view that the principle “Equal pay for Equal 
work is deducible from those Articles and 
may be properly applied to cases of unequal 
scales of pay based on no classification on 
irrational classification though those drawing 
the different scales of pay do identical work 
under the same emolover. 
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9. There cannot be the slightest doubt 
that the drivers in the Delhi Police Force 
perform the same functions and duties as 
other drivers in service of the Delhi Admin- 
istration and the Central Government. If 
anything, by reason of their investiture with 
the ‘powers, functions and privileges of a 
police officer’, their: duties and responsibilities 
are more arducus. In answer to the allega- 
tion in the petition that the driver-consiables 
of the Delhi Police Force perform no less 
arduous duties than drivers in other depart- 
ments, it was admitted by the respondents 
in their counter that the duties of the driver- 
constables of the Delhi Police Force were 
onerous. What then is the reason for giving 
them a lower scale of pay than others? There 
is none. The only answer of the respondents 
is that the drivers of the Delhi Police Force 
and the other drivers belong to different de. 
partments anc that the principle of equal pay 
for equal work is not a principle which the 
Courts may recognise and act upon. We 
have shown that the answer is unsound. 
The clarification is irrational, We, therefore, 
allow the writ petition and direct the respon- 
dents to fix the scale of pay of the petitioner 
and the drivers-constables of the Delhi Police 
Force at least on a par with that of the drivers 
of the Railway Protection Force. The scale 
of pay shall te effective from ist Jan., 1973 
the date from which the recommendations of 
the Pay Commission were given effect. 


Petition allowed. 
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Civil Appeal No. 3420 of 1981, D/- 
1-3-1982. 
State of Bihar, Appellant v. Dr. Yo- 


gendra Singh Col, (Retd.) and others, Re~- 
spondents. 


Bihar Private Medical Colleges (Tak- 
ing Over) Act (5 of 1978), Ss. 3 and 6 
— Take over of Medical College under 
S. 3 — Age of superannuation of staff 
of college reduced Reduction held, 
valid, 1982 B. L. J, 85, Reversed, 


A professor of Surgery in Magadh 
Medical College had joined his post be- 
en ren itl 


CZ/CZ/B17/82/SMA 


ateen 
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fore the commencement of the Act and 
his letter of appointment provided that 
the appointment would be subject to 
such regulations as might be in force 
from time to time in the Magadh Uni- 
versity to which the Magadh Medical 
College was affiliated and these regula- 
tions provided that the age of super- 
annuation shall be 62 years, When a 
notification was issued by the State 
Gcvernment under S. 3 taking over the 
Magadh Medical College the result was 
- that the management and control of the 
Magadh Medical College became exer- 
cisable by the State Government and 
ali the assets and properties of the 
Magadh Medical College stood transfer- 
red to and became vested in the State 
Government and all its liabilities and 
obligations also devolved on the State 


Government, The State Government 
thereafter appointed the Screening 
Committee under sub-sec. (2) of S. 6 


and on the basis of the recommendation 
of the Screening authority issued a cir- 


cular letter dated 3rd Sept., 1980 ad- 
dressed to the Principals of various 
Medical Colleges taken over by the 


State Government which included the 
Magadh Medical College, advising the 
Principals that “services of all . the 
directly appointed teachers in the Medi- 
ce] Colleges who have attained the age 
of 62 years or more than 58 years but 
Jess than 62 years be terminated after 
giving them one month’s notice.” and 
as the Professor had already attained 
the age of 58 years, his service was ter- 
minated after 30 days’ notice, 


Held that the termination of services 
of the Professor before he reached the 
age of 62 years could not be said to be 
invalid, 1982 B. L. J. 85, Reversed. 

(Paras 4, 5) 


Sub-section (3) of S, 3 provided for 
devolution’ of all the liabilities and obli- 
gations of Magadh Medical College on 
the State Government; and therefore, if 
sub-sec, (3) were the only provision in 
the statute, it could have been said that 
bv virtue of the contract contained in 
the letter of appointment, of the Pro- 
fessor he was entitled to continue in 
service until the age of 62 years and 
this obligation of the Magadh Medical 
College devolved on the State Govern- 
ment, But S. 6 dealt specifically with 
the subject of determination of terms 
of the teaching staff and other em- 
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ployees of the Magadh Medical College 
and if this special enactment contained 
any provision relating to termination of 
service of the Professor in question, it 
would obviously prevail over the gen- 
eral provision enacted in sub-sec, (3) of 
S 3. Sub-sec, (1) of S, 6 provided in 
clear and explicit terms that as from 
the date of the notification issued under 
sub-sec, (1) of S. 3 “all the staff em- 
ployed in the college shall cease to be 
employees of the College body.” The 
direct effect of this provision was that 
the Professor ceased to be the em- 
ployee of the owners of the Magadh 
Medical College, The proviso to sub- 
sec, (1) of S. 6 proceeded to declare 
that the staff employed in the College 
“shall continue to serve the College on 
an ad hoc basis till a decision under 
sub-secs, (3) and (4) is taken by the 
State Government”, The Professor, 
therefore, continued to serve the 
Magadh Medical College on an ad hoc 
basis from and after the date of the 
notification under sub-sec, (1) of S. 3. 
The result was that the contract of the 
Professor with the owners of the 
Magadh Medical College under the let- 
ter of appointment given to him, did 
not devolve on the State Government 
but came to an end and he became an 
employee of the State Government on 
an ad hoc basis. He could not there- 
aiter contend that he was entitled to 
continue in service until he reached the 
age of 62 years, That would be direct- 
ly contradictory of the position that he 
continued to serve the State Govern- 
ment on an ad hoc basis, It is elemen- 
tary that when a person is appointed 
on an ad hoc basis, his tenure is pre- 
carious and he cannot claim to continue 
in service until the age of superannua- 
tion. (Para 4) 

The Committee of Experts appointed 
under sub-sec, (2) of S, 6 can also make 
recommendations in regard to “the 
rank, pay, allowances and other condi- 
tions of service? of the teaching staff. 
It was, therefore, not beyond the com- 
petence of the Screening Committee to 
make recommendations in regard to the 
age of superannuation of the teaching 
staff of the Medical Colleges taken over 
by the State Government, Even other- 
wise under sub-sec, (3) of S. 6 the State 
Government had power to redetermine 
the rank, pay, allowances and other 
conditions of service of the teaching 
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staff and “other conditions of service” 
would include the age of superannuation, 
The State Government was therefore, 
clearly within its power under sub-sec- 
tion (3) of S. 6 to redetermine the age 
of superannuation and provide that the 
services of all teachers in the Medical 
Colleges taken over by the State Gov- 
ernment shall be terminated after giv- 
ing them one month’s notice, if they 
have attained the age of 62 years or 
more than 58 years, but less than 62 
years, (Para 5) 


Mr, L. N. Sinha, Attorney General of 
India, Mr, K. G. Bhagat and Mr. D. 
Goburdhan, Advocates with him, for 
Appellant; Dr. Y. S. Chitale, Sr, Advocate 
M/s. B. P. Singh, Ranjit Kumar and S. 
Goswami, Advocates, with him (for No. 
1s, Mr. P. P, Singh, Advocate (for No. 
2) and Mr, R. P. Singh, Advocate (for 
No, 3), for Respondents. 


BHAGWATI, J.:— This is an appeal 
by special leave directed against a judg- 
ment of the Patna High Court queshing 
and setting aside the termination of 
service of the lst respondent and direct- 
ing that the 1st respondent shall conti- 
nue in service until he reaches the age 
of 62 years, The facts giving rise tọ the 
appeal are few and may be briefly 
stated as follows. 


2, The ist respondent was appcinted 
Professor of Surgery in the Magadh 
Medical College, Gaya in Dec, 1975 and 
he joined his post as Professor of Sur- 
gery on 27th Dec, 1975, The letter of 
appointment which set out the terms 
and conditions of service provided that 
the appointment would be subject to 
such regulations as might be in force 
from time to time in the Magadh Uni- 
versity to which the Magadh Medical 
College was affiliated, These regulations 
provided that the age of superannuation 
shall be 62 years, and, therefore, the 
Ist respondent was entitled to continue 
as Professor of Surgery until he reach- 
ed the age of 62 years. But in or about 
the middle of 1976 a drastic change 
took place, as the Bihar Private Medical 
Colleges (Taking Over of Management) 
Ordinance, 1976 (hereinafter referred to 
as the Ordinance) was promulgated by 
the Governor of Bihar authorising the 
Siate Government by a notification to 
take over the management of any pri- 
vate Medical College and to exercise 
such functions of management in regard 
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to such College as might be specified 
in the notification, Pursuant .to the 
Ordinance a notification was issued by 
the State Government taking over the 
management of the Magadh Medical 
College with effect from lst July, 1978. 
Ordinance was subsequently re- 
placed by the Bihar Private Medical 
Colleges (Taking Over) Act, 1978 (here- 
inafter referred to as the Act), Section 3 
of the Act provided for taking over of 
private Medical Colleges and it read as 
fcllows :— 

“3, (1) The State Government may, 
by a notified order and from the date 
mentioned therein, take over a College 
and the management and control there- 
of shall thereupon be exercised by the 
State Government in such manner as 
may be laid down in the said Order: 

(2) All the assets and properties of 
the College and the College body- whe- 
ther movable or immovable including 
lands, buildings, workshops, stores, in- 
struments, machinery, vehicles, cash 
balance, reserve fund, investments, 
taxes, furniture and others shall, on 
the date of take over, stand transferred 
to and vested in, and be deemed to 
have come into the possession of the 
State Government; 

(3) All the liabilities and obligations 

of the College under any agreement or 
contract entered into bona fide before 
the date of taking over shall devolve 
and shall be deemed to have devolved 
on the State Government,” 
Section 6 dealt with the determination 
of terms of teaching staff and other 
employees of the Medical College taken 
over by the State Government and 
since the controversy in the present 
case has turned, almost entirely upon 
the true meaning and effect of the pro- 
visions of this section, it would be con- 
venient to set it out in full: 

“6, Determination of terms of the 
teaching staff and other employees of 
the College— (1) As from the date of 
the notified order, all the staff employ- 
ed in the College shall cease to be the 
employees of the College body: 

Provided that they shall continue to 
serve the College on an ad hoc basis till 
a decision under sub-secs, (3) and (4) is 
taken by the State Government, 

(2) The State Government will set up 
one or more Committees of exports and 
persons which will ex- 
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mine the bio data of each member of 


he teaching staff and ascertain whether 


ippointment, promotion or confirmation 
vas made in accordance with the Uni~ 
rersity Regulations and in keeping with 
he guidelines laid down by the Medical 
Youncil of India and take into consid- 
‘ration all other relevant materials in- 
Juding length of service in the College, 
md submit its report to the State Gov- 
ynment, 


(3) The State Government on receipt 
X the report of the Committee or Com- 
nittees, as the case may be, will de- 
ide in respect of each member of 
eaching staff on the merits of each 
‘ase, whether to absorb him in Govern- 
nent service or whether to terminate 
us service or to allow him to continue 
m an ad hoc basis for a fixed term or 
m contract and shall, where necessary 
‘determine the rank, pay, allowances 
ind other conditions of service. 


(4) The State Government shall simi- 

arly determine the term ~of appoint- 
nent and other conditions of service of 
ther categories of staff of the College 
m the basis of facts to be ascertained 
ither by a Committee or by an officer 
ntrusted with the task and the provi- 
ions of sub-secs, (2) and (3) shall ap- 
ly mutatis mutandis to such cases.” 
t appears that pursuant to S, 3 of the 
ict, 
tate Government, taking over the 
fagadh Medical College with the re- 
vit that the management and control 
f the Magadh Medical College became 
xercisable by the State Government 
nd all the assets and properties of the 
Iagadh Medical College stood transfer- 
əd to and became vested in the State 
‘overnment and all its liabilities and 
bligations also devolved on the 
tate Government, 
mment thereafter appointed a Com- 
uttee called the Screening Com- 
ittee under sub-sec, (2) of S. 6 and 
re Screening Committee made a report 
hich contained inter alia the following 
commendations :— 

(a) All teachers beyond the age of 
3 years may be retired subject to re- 


spointment if there are no qualified 
tbstitutes. This should apply to all 
tate Medical Colleges and the re- 


nployment may be made up to maxi- 
mm of A? wears of aga i 
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~ (b) In no case service of teachers who 
have already attained the age of 62 
years be retained, 

The State Government on the basis of 
this recommendation issued a circular 
lelter dated 3rd Sept, 1980. addressed 
to the Principals of various Medical 
Colleges taken over by the State Govt. 
which included the Magadh Medical 
College, advising the Principals that 
“services of all the directly appointed 
teachers in the Medical Colleges who 
have attained the age of 62 years or 
more than 58 years but less than 62 
years be terminated after giving them 
one month’s notice.” Now the Ist re- 
spondent had already attained the age 
of 58 years and the Principal of the 
Magadh Medical College, therefore, ad- 
dressed a letter dated 11th Sept. 1980 
to the Ist respondent informing him 
that since his age was more than 58 
years, his service was being terminated 
alter 30 days from the date of issue of 
that letter as per the order of the State 


Government. The result was that by 
virtue of this letter addressed by the 
Principal to the ist respondent, the 


service of the Ist respondent was ter- 
munated with effect from 10th Oct, 1980. 

3. The first respondent thereupon fil- 
ed a writ petition in the High Court of 
Patna challenging the termination of his 
service by the Principal of the Magadh 
Medical College and claiming a declara- 
tion that he is entitled to continue in 
service until he reaches the. age of 62 
years, The High Court of Patna upheld 
the contention of the first respondent, 
aud took the view that by virtue of 
suh-sec. (3) of S, 3, the obligation to 
continue the first respondent in service 
up to the age of 62 years devolved on 
the State Government on the taking 
over of the Magadh Medical College 
under sub-sec. (1) of S. 3 and the State 
Government had no power under sub- 
sec, (3) of S. 6 to terminate the service 
of the first respondent prior to his 
reaching the age of superannuation and 
the termination of his service by the 
Principal of Magadh Medical College 
was therefore, invalid. The writ petition 
filed by the first respondent was ac- 
cordingly allowed and a writ was issued 
qnashing and setting aside the termina- 
tion of service of the first respondent 
and declaring that he is entitled to con- 
tinue in service until he reaches the 
age of R? wears. Tha Stata af Rihar 
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thereupon preferred the present appeal 


after obtaining special leave from this 


Court, 

4, We are of the view that it is im- 
possible to sustain the judgment of the 
High Court. It proceeds upon a com- 
plete misapprehension of the true 
meaning and effect of the relevant pro- 
visions of Ss. 3 and 6 of the Act, Sub- 
sec. (1) of S., 3 provides for taking over 
of private medical colleges and by vir- 
tue of the notification issuec by the 
State Government under that provision, 
the Magadh Medical College was taken 
over by the State Governmen: and its 
méenagement and control became exer- 
cisable by the State Government. What- 
ever assets and properties appertained 
tc the Magadh Medical College became 
vested in the State Government under 
sub-sec, (2) of S. 3. Section 3 sub-sec- 
tion (3) provided for devolution of all 
the liabilities and obligations cf Magadh 
Medical College on the State Govern- 
ment, and therefore, if sub-sec, (3) were 
the only provision in the satute, it 
would have been possible for the first 
respondent to contend that by virtue of 
the contract contained in his letter of 
appointment, he was entitled to confi- 
nue in service until the age of 62 years 
and this obligation of the Magadh Medi- 
ca! College devolved on the State Gov- 
ernment. But Sec. 6 dealt specifically 
with the subject of determination of 
terms of the teaching staff ard other 
employees of the Magadh Medicial Col- 
lege and if this special enactment con~ 
tained any provision relating to termi- 
nation of service of the first respondent, 
it would obviously prevail over the 
general provision enacted in sub-sec. (3) 
of S, 3. Now sub-sec, (1) of S. & pro- 
vided in clear and explicit terms thaf 
as from the date of the nctification 
issued under sub-sec, (1) of S, 3 “all 
the staff employed in the college shall 
cease to be employees of the college 


bcdy.” The direct effect of this provi-- 


sion was that the first respondent ceas- 
ed to be the employee of the owners of 
the Magadh Medical College, The pro- 
viso to sub-see, (1) of 5, 6 proceeded to 
declare that the staff employed in the 
College “shall: continue to serve the 
College on an ad hoe basis till a deci- 
sion under sub-secs, (3) and (4) is taken 
by the State Government.” The first re- 
spondent, therefore, continued <o serve 
tha Masgadh Medical College on an ad 
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huc basis from and after the date of the 
netificetion under sub-sec. (1) of S, 3. 
The result was that the contract of the 
first responden; with the owners of the, 
Megadh Medical College under the let- 
ter of appointment given to him, did 
not davolve on the State Government 
but came to an end and the first re- 
spyondent becarne an employee of the 
Siate Government on an ad hoc basis. 
The first respondent could not there- 
after contend that he was entitled to 
continue in service until he reaches 
the age of 62 years. That would be 
directly contradictory of the position 
that he continued to serve the State 
Government on an ad hoc basis. It is 
elementary that when a person is ap- 
pointed on an ad hoc basis, his tenure 
IS precarious and he cannot claim to 
continue in service until the age of 
superannuation, 

a Now the State Government ap- 
pointed a Committee called the Screen- 
ing Committee under  sub-sec, (2) of 
». 6 and the Screening Committee re- 
ecmmended that all teachers beyond 
the age of 58 years may be retired sub- 
ject to reappointment, if there are no 
quahfied substitutes. The argumen; of 
the first respondent which appealed to 
the High Court was that the Screening 
Committee had no power wunder sub- 
sec, (2) of 5. 6 to make a recommenda- 
tion In regard to the age of super- 
annuation of the teaching staff of the 
Medical College taken over by the State 
Governm2nt. This argument is, in out 
opinion, fallacious, in as much as it is 
based on reading of sub-sec. (2) of S. ô 
as if it stood alone and does not take 
into account the effect of sub-sec. (3) 
upon it, Sub-s. (2) of S. 6 undoubtedly 
provides that the Committee of Experts 
ppointed under that provision will 
examine the bio data of each member 


,of the staff and ascertain whether ap- 


pointment, promotion or confirmation of 
such person was made in accordance 
with the University Regulations and in 
keeping with the guidelines laid down 
by the Medical Council of India and 
will also take into consideration all 
other relevant material including length 
of service in the college and submit its 
report to the State Government, But it 
is clear from sub-sec. (3) of S. § that 
the Committee of Experts appointed 
under sub-sec, (2) of Section 6 can also 
make recommendations in regard to “the 
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rank, pay, allowances and other condi- 
tions of service’ of the teaching staff. 
It was therefore, not beyond the com- 
petence of the Screening Committee to 

ake recommendations in regard to the 
age of superannuation of the teaching 
slaff of the Medical Colleges taken over 
by ihe State Government, But, even if 
We are wrong in taking this view, it 1s 
clear that ender sub-sec. (3) of S. 6 the 
State Government had power to re- 
determine “the rank, pay, allowances 
and other conditions of service’ of the 
teaching siaif and “other conditions of 
service” would include the age of 
superannuation, The State Government 
was therefore, clearly within its power 
under sub-sec, (3) of S. 6 to redeter- 
mine the age e8 superannuation and 
provide that the services of all teachers 
in the Medical Colleges taken over by 
the State Government shall be termi- 
nated after giving them one month 
notice, if they have attained the age of 
62 years or more than 58 years, but 
less than 62 years, Obviously, when a 
member of the teaching staff becomes 
an employee of the State Government, 
he would be governed by the same age 
of superannuation which is applicable 
to other Government servants, namely, 
jo8 years and it was for this reason that 
the State Government redetermined the 
lege of superannuation. of the teaching 
staff of the Medical Colleges taken over 
iby it at 58 years and directed tha; the 
services of those who have attained the 
cae of 58 years should be terminated 
atter giving one month’s notice. We 
may point out that, quite apart from 
the power expressly conferred under 
sub-sec. (3) of S., 6, the State Govern- 

en; would have power to terminate 
the services of any person employed on 
an ad hoc basis, The termination of 
service of the first respondent was 
therefore, perfectly valid and the High 
Crurt was in error in granting relief to 
the first respondent, 

6, We accordingly allow the appeal, 
set aside the order passed by the High 
Court and dismiss the wri; petition of 
the first respondent. Having regard to 
the fact that the first respondent is 
merely a teacher in a Medical College, 
we direct that there will be no order 
as to costs throughout, 

Appeal allowed. 
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O, CHINNAPPA REDDY, A, P. SEN 
AND: BAHARUL ISLAM, JJ, 

Civil Appeals Nos, 615 to 617, 618 to 
620 of 1973 and 1850 to 1852 of 1972, 
D/- 2-3-1982, 

Nagesh Bisto Desai ete etc, Appel- 
lants v. Khando Tirmal Desai ete, etc, 
Respondents, 

(A) Hindu Law — Impartible estate 
~ Incidents of -~ Mers fact that an 
estate is impartible does not make it 
separate and exclusive property of 
helder. (Bombay Hereditary Offices Act 
(3 of 1874), S. 4). 


The mere fact that an estate is im- 
partible does not make it the separate 
and exclusive property of the holder; 
where the property is ancestral -nd the 
holder has succeeded to it, ig will be 
part of the joint estata of the undivid- 
ed family. The grant of watan to the 
eldest member of a family does not 
make the watam properties the exclusive 
property of the person who is the 
watandar for the time being, AIR 1921 
PC 62, Rel, on. (Paras 16, 19) 

The property though impartible may 
be the ancestral property of the joint 
Hindu family. The impartibility of pro- 
perty does not per se destroy its nature 
as joint family property or render it 
the separate property of the last holder, 
so as to destroy the right of survivor- 
ship; hence the estate retains its char- 
acter of joint family property and de- 
volves by the general law upon that 
person who being in fact and in law 
joint in respect of the estate is also the 
senior member in the senior line, 

(Para 18) 

In order to establish that an impar- 
tible estate has eased to be joint 
family property for purposes of succes- 
sion, it is necessary to prove an inten- 
tion, express or implied, cn the part of 
the junior members of the family to 
give up their chance of succeeding to 
the estate. The test to be applied is 
whether the facts: show a clear inten- 
tion to renounce or surrender any 
interest in the impartible estate or a 
relinquishment of the right of succes- 
sion and an intention to impress upon 
the zamindari the character of separate 
property. AIR 1952 SC 29, Rel. on. 

(Para 22) 
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-It cannoy: be said that the funior 
members of a joint family in the case 
of an ancient impartible joint family 
estate take no right in the property by 
birth and therefore have no right of 
partition having regard to the very. 
character of the estate that if is impar- 
tible. AIR 1964 SC 118 and AIR 41970 
SC 1795, Disting, (Para 23) 
= (B) Bombay Pargana and Kulkarni 
Watans Abolition Act (60 of 1950), Sec- 
tions 3, 4 — Bombay Merged Territories 
Miscellaneous Alienationgs Abolition Act 
(22 of 1955), Ss, 4, 7 = Bombay Here- 
ditary Offices Act (3 of 1874), Ss, 4, 15 
— ‘Watandar’ — Definition of — H in- 
cludes members of joint Hindu family 
— Resumption of watan land — Effect 
— It does not lose character of being 
joint family — Re-grant of watan land 
to the holder for the time being — Must 
enure to the benefit of entire joint 
Hindu family — Transfer or partition 
of such property on re-grant Not 
barred, (Hindu Law Impartible 
estate — Partition), 

A person. who acquired watan proz 
perty or held hereditary interest in it 
without acquiring the hereditary office 
and without being under an obligation 
to perform the services attached to 
such office is also a ‘watandar’ within 
the meaning of the Watan Act, The 
term ‘watandar’ as defined in S, 4 im 
cludes the members of a joint Hindu 
family, ` It must follow as a necessary. 
corollary that the expression ‘watandar 
of the same watan’ would include mem- 
bers of the family other than the 
watandar, who were entitled to remain 
in possession and enjoyment of thea 
watan property, AIR 
Approved, (Paras 27, 28) 

The effect of Act No, 60 of 4950 and 
Act No, 22 of 1955 was to bring about a 
change in the tenure or character of the 
holding as watan.land but they did not 
affect the other legal incidents of the 
property under personal law, {Para 34) 

The Watan - Act contemplated two 
classes of persons, One is a larger class 
of persons belonging to the watan fami- 
lies having a hereditary interest in the 
watan property as such and the other 
a smaller class of- persons who were 
appointed as representative watandars 
and who were liable for the perform- 
ance of duties‘ connected with the office 
of such watandars, It would not be cor- 


ee 


oaar 


rect ‘to limit the word “watandar” „only; 
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to this. narrow class of persons who 


- could claim to have a hereditary. inter- 


est both in the watan property and in 
the hereditary office, Watan property 
had aways been treated as property? 
belonging to the family and all persons 
belonging to the watan family who had 
a herecitary interest in such watan pro- 
perty were entitled to be called “watan- 
dars of the same watan?” within the 
Watan Act, That being so, the members 
of a joint Hindu family must be regard- 
ed as holders of the watan land along 
with the watandar for the time being, 
and therefore the re-grant of the lands 
to the watandar under sub-sec, (1) of 
S, 4 of Act No, 60 of 1950 and under 
S, 3 of Act No, 22 of 1955 must enure 
to the benefit of the entire joint Hindu 
family, (Para 38} 


Hence, on re-grant of watan lands, 
after its resumption, to the holder for 
the time being of the hereditary office, 
the watandar is not entitled to remain 
in full end exclusive possession and en~ 
foyment thereof to the exclusion of tha 
other members of the joint Hindu 
family, (Para 26) 

The commutation of service under 
sub-sec, (3) of S. 15 of Act 3 of 1874 
of the watan lands by which the watan- 
dars were relived in perpetuity from 
liability to perform the services attach- 
ed to their offices in consideration of 
tiud? or quit-rent charged upon the 
watan land, unless where it was other- 
wise provided for, had not the effect of 
converting watan land into the private 
property of the watandars with the 
necessary, incident of alienability, but 
to leave them attached to the here- 
ditary offices which, although freed 
from the performance of services, re- 
mained intact, Despite commutation of 
service, tie office of watandars ordinari- 
ty survived without liability to perform 
service, end on that account the char- 
acter of the watan lands still remained 
attached to the grant, (Para 32) 


The impartibility of the watan pro- 
erties or the applicability of the rula 
f lineal primogeniture regulating suc- 
cession to the estate, being nothing 
more than incidents of the watan, stand 
abrogated by sub-sec, (4) of S. 3 of Acè 
No, 60 of 1950 and S. 4 of Act No, 22 
of 1955.. Therefore, if cannot he said 
that on te-grant of. watan-Jands, the 


: property- cannot-.be- partitioned between 
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the members ‘of the joint family. 
(Para 33) 
The condition.for the grant of sanc- 
tion by the Collector as a pre-requisite 
for a valid transfer of a holding or the 
making of a partition by metes and 
bounds, under S, 4 of Act No, 60 of 
1950 and sub-sec, (3) of S, 7 of Act No. 
22 of 1955, is to ensure that the actual 
tiller of the soil is not deprived of his 
land except for valid consideration, of 
that the partition effected between the 
members of a family is not unfair or 
unequal, These provisions, therefore, do 
not create a statutory bar to a transfer 
or a partition once the conditions men- 
tioned therein are fulfilled, (Para 43) 
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These nine consolidated. 
~- appeals on certificate .are directed--from:: 
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a common judgment and decree of the 
High Court of Mysore at Bangalore 
dated June 22, 1962, which affirmed, 
subject to a modification, the judgment 
and decree of the Civil Judge, Senior 
Division, Dharwar, dated July 5, 1956, 
substantially dismissing the plaintiff's 
claim for declaration of title to, and 
possession of, certain watan properties 
and decreeing instead his alternative 
claim for partition and separate posses- 
sion of his one-sixth share therein. 


2, The principal question in contro- 
versy in these appeals is whether Ss. 3 
and 4 of the Bombay Paragana and 
Kulkarni Watans Abolition Act, 1950 
(for short ‘Act No, 60 of 1950’) and 
Ss, 4 and 7 of the Bombay Merged Ter- 
ritories Miscellaneous Alienations Aboli- 
tion Act, 1955 (for short ‘Act No, 22 of 
1955’), which provided for abolition of 
watans and alienations in the merged 
territories, resumption of watan land 
and its re-grant, to the holder for the 
time being, which brought about a 
change’ in the tenure or the character 
of holding as watan land, affect the 
other legal incidents of the property 
under personal law, 


3, The suit out of which these ap- 
peals arise, was instituted by the ap- 
pellant Nagesh Bisto Desai, as plaintiff, 
claiming against his two brothers 
Ganesh Bisto Desai and Gopal Bisto 
Desai, defendants Nos. 2 and 3, mothar 
Smt, Akkavva alias Parvathibai, defen- 
dant No, 4, brother Bhimaji Martand 
Desai, defendant No, 5 who had gone 
in adoption to Martand, member of a 
junior branch, and father’s brother’s 
son Khando Tirmal Desai, defendant 
No. 1, a declaration that the properties 
described in Schedules B and ŒC ap- 
pended to the plaint, called the Kundgol 
Deshgat Estate, situate in the district of 
Dharwar, in the State of Karnataka, 
formed an impartible estate and gov- 
erned by the rule of lineal primogeni- 
ture and that the plaintiff being the 
presen; holder of the office of Desai was 
entitled to remain in full and exclusive 
possession and enjoyment of the suit 
properties and that the other members 
of the family had no right, title or. 
interest therein but were only entitled 
to maintenance and residence, for ex- 
clusive possession of the family .resi- 
dential house at Kundgol known as 


: Wada-.described in. Schedule B Part 2 
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from the defendants Nos, 2 to 5, for 
exclusive possession of insignia of 
honour described in Schedule & and 
one-third share in the family movables 
described in Schedule D, Alternatively, 
in the event of the Court holding that 
the properties described in Schedules B, 
C and D were properties belonging to 
the joint Hindu family, the plaintiff 
claimed partition and separate posses- 
sion of his one-sixth share therein, 

4 It will be convenient, in the first 
place, to refer briefly to the history of 
the estate, to set out the pedigree show- 
ing the descent from a common ancestor 
and to show how the present case arose, 

ð. The plaintiffs suit is brought on 
the allegation that the Deshgat family 
of Kundgol Paragana of which the 
plaintiff and the defendants 1 to 4 are 
members is a very ancient and respect- 
able one in the State of Jamkhandi 
which has now merged in the then Pro- 
vince of Bombay. Th lands and cash 
allowances described in Schedule B 
paras (i) and (ii) are the emoluments of 
the ditsrict hereditary office of Desai 
Abkari is the compensation given to the 
Desai family by the British Government 
when it took over the control of toddy 
and liqour in MHanchinal Inam village 
from the Deshgat family. This amount, 
together with the cash allowance and 
the service lands appurtenant to the 
office of Desai and the houses and open 
sites form the impartible estate 

{Contd, on col. 2) 
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the Kundgol Deshgat Estate, The first 
inam was granted at the time of Thim- 
appa in 175. All the properties consti- 
tuting the Deshgat were acquired under 
grants mace by the Sultans and Rulers 
of Bijapur during the period from 1575 
A.D, to 1694 A.D. with a couple of 
other granis received from the Chief of 
Jamkhandi during the period from 1820 
A.D. to 1826 A.D, The watan has re- 
mained with the family which held the 
hereditary office of Desai for over four 
centuries, In 1904, service appurtenant 
to the office of Desai was commuted by 
the imposition of a “judi” or quit-rent. 
Properties described in Schedules F and 
G have been in possession of the two 
junior branzhes descended from Gundo- 
panth and Lingappa from 1825 A.D. and 
1854 A.D, respectively and are being 
enjoyed by them even now, 

6. The plaintiffs father, Bistappa, the 


Iast holder of the cffice of Desai died 


on July 27, 1931 leaving behind him his 
widow Smt. Akkavva and four sons, 
Nagesh, Bhimrao, Ganesh and Gopal 
Out of them, Bhimaji had gone in ad- 
option to Martand, member of a junior 
branch, Upon his father’s death the 
plaintiff Nagesh Bisto Desai was recog- 
nised to be the watandar, The plaintiff's 
cousin is Khandoppa. 


7. The subjoined genealogical table 
gives the re_ationship of the parties be- 
longing to the senior branch descended 
from Thimappa, 


GENEALOGICAL TABLE 














an Bist 
l 
Khanderao Pantoji = 
- I 
as sa ak 
{ we ee 
Ramappa Naga 
| x r ii Martand 
TERATE d) Li Bi Bhi 
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P PE (went in adoption) (Adopted Deft. 5) 
Ramappa 
(died aes 
| I 
Bistappa Tirmmappa 
(died 1931) l 
e=Smt Akkavva Khandappa 
(Deft. 4) (Deft, 1) 
i l i i 
Nagesh Bhimrao Ganesh=Smt. Indira pai Gopal=:Smt. Kashibat 
(Plaintiff (went in er i to (Deft. 2) (Deft, 9) (Deit. 3) (Deft. 10) 
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8. It appears that after the death of 
the plaintiffs father in 1931, in the 
mutation proceedings that followed, the 
plaintiff first made a claim that the 
watan being impartible according to the 
custom of the family, he became the 
exclusive owner of the entire watan 
properties, Although his brothers Ga- 
nesh Bisto Desai and Gopal Bisto Desai, 
defendants 2 and 3 had at first consent- 
ed to mutation of the watan in his 
name, they later resiled from that posi- 
tion and the strongest opposition came 
from the plaintiff’s uncle Tirmal, father 
of Khando, In consequence of this, the 
plaintiff accepted before the revenue 
authorities that the properties belonged 
to the joint Hindu family and refrained 
from making any claim on the footing 
of the properties being impartible, In 
1945, the plaintiff's brother Bhimaji, de- 
fendant No. 5 who had gone in adoption 
to Martand, started asserting a claim to 
7 Mars of land and right of residence 
in the family Wada, and this had the 
support of the plaintiffs mother Smt. 
Akkavva, The defendant No, 5 Bhimaji 
in assertion of his claim brought Special 
Suit No, 51 of 1949, in the Civil Court 
at Kundgol on the basis of the pro- 
perties being impartible, In June, 1946, 
the plaintiff leased out some home farm 
lands to defendants 6, 7 and 8, and this 
gave rise to proceedings under S.114 of 
the Code of Criminal Procedure, 1898. 
The Sub-Divisional Magistrate, Kundgol 
passed an order restraining defendants 
2, 3 and 5 from disturbing the posses- 
sion of defendants 6, 7 and 8 and this 
order was kept in force by the former 
State of Jamkhandi till merger in the 


former State of Bombay in Aug., 1948. 


The State Government revoked the 
order with effect from Dec, 15, 1948, as 
a result of which the defendants 6, 7 
and 8 brought suits for injunction, Due 
to discord in the family, the plaintiff 
left the ancestral residential house at 
Kundgol and started residing in his 
bungalow. The plaintiff has admittedly 
been re-granted all the watan land un- 
der sub-sec., (1) of S, 4 of Act No. 60 
of 1950 and S. 7 of Act No, 22 of 1955 
as if it were an unalienated land, being 
the holder of the watan to which it ap- 
pertained, and he is deemed to be an 
occupant thereof within the meaning of 
the Bombay Land Revenue Code, 1879. 

9. The defendants filed separate writ- 


fen statements and repudiated the 
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plaintiffs claim of impartibility, They 
denied that the suit properties formed 
an impartible estate and that succession 
to the estate was governed by the rule 
of lineal primogeniture. The defendant 
No, 1 asserted that there had been at 
least three partitions in the family, Ac- 
cording to him, the allotment of the 
properties described in Schedules F and 
G to the two branches of Gundopanth 
and Lingappa represented allotment of 
shares on partition. He pleaded that all 
the properties described ir. Schedules 
B, C, D and E were joint family pro- 
perties ‘and claimed one-half share 
therein. The defendants Nos, 2 and 3, 
in their written statement, also asserted 
that the properties described in Sche- 
dules F and G to the two branches of 
Gundopanth and Lingappa were shares 
allotted to them on partition, The de- 
fendant No, 4 supported the case plead- 
ed by. her sons defendants Nos, 2 and 3. 
The defendant No, 5, however, pleaded 
that there had never been a partition 
in the family and that the entire pro- 
perties, that is to say, the properties 
described in the plaint Schedules B toG 
continued to be joint family properties 
wherein he claimed one-fourth share. 
The remaining defendants also denied 
that the suit properties were impartible, 


10. The learned trial Judge rejectet 
the plaintiffs claim that he was entitiel 
fo remain in full and exclusive posses” 
sion and enjoyment of the aforemen- 
tioned properties being the watandar of 
the Kundgol Deshgat Estate and that 
other members had no right, title of 
interest therein except as to mainten- 
ance as junior members and held in- 
stead that the properties belonged to 
the joint Hindu family and were, there- 
fore, partible. He further held that the 
properties described in Schedules F and 
G in possession of the junior branches 
of Gundappa and Lingappa were not 
allotted to them as their share on parti- 
tion and therefore had to be put into 
the hotchpot, He accordingly passed 
a preliminary decree for partition, de- 
claring the plaintiff's share to be one- 
twentyfourth of the entire estate and to 
other minor reliefs. On appeal, the 
High Court upheld the judgment 
of the trial Judge, holding that 
the suit properties were not im- 
partible and were therefore liable 
to partition. but it set aside the direc- 
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tion with regard to Schedules F and G 
properties on the finding that the 
fwo branches of Gundappa and Ling- 
appa had separated from the joint 
family. It accordingly modified the 
decree of the learned trial Judge and 


held that the plaintiff was entitled to 
one-sixth share in the properties de- 
scribed in Schedules B to E, 


11. Arguments in these appeals have 
been confined to the question as to 
whether, as a matter of law, even if it 
were assumed that the plaintiff had 
succeeded in proving that the Kundgol 
Deshgat Estate was an impartible estate, 
and that succession to it was governed 
by the rule of lineal primogeniture, the 
incident of impartibility of the watan 
as well as the rule of lineal prirnogeni- 
ture stand extinguished by Act No, 60 
of 1950 and Act No, 22 of 1955, and it 
ts no longer open to the plaintiff to 
make any claim on the basis of the al- 
Jeged custom of impartibility or the 
rule of lineal primogeniture. 


12, The questions that fall for deter- 
mination in these appeals are, firstly, 
whether the impartibility of the tenure 
of a paragana watan appertaining to the 
office of a Hereditary, District (Para- 
gana) Officer, in respect of which a 
commutation settlement has been ef- 
fected, regulating succession to the pro- 
perty, by reason of family custom or a 
local custom, being the incidents of 
such watan stands abolished by virtue 
of S. 3 of Act No. 60 of 1950 or S, 4 
of Act No, 22 of 1955; and, secondly, 
whether the watan lands lost the char- 
acter of being joint family property 
with the resumption of the watan under 
S. 3 of Act No. 60 of 1950 or S, 4 of 
Act No, 22 of 1955, and re-grants there- 
of were exclusively to the plaintiff un- 
der S, 4 of Act No, 22 of 1955, by rea- 
son of his status as the watandar and 
therefore, they belonged to the plaintiff 
and were not capable of partition. 
There is no merit in any of these sub- 
missions, 

13. It is argued that impartibility of 
the tenure was not an incident of the 
grant but the watan was impartible by 
custom and succession to it was govern- 
ed by the rule of lineal primogeniture. 
Our attention is drawn to the averment 
contained in paragraph 3 of the plaint: 

“The Kundgol Deshgat Estate, along 
with the estates of two other. District 
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Hereditary Offices of Nadgir and Desh- 
pande of Kundgol is impartible by cus- 
tom and succession to it is governed by 
the rule of lineal primogeniture, This 
invariable, definite 
and reasonable, It is both a family cus- 
tom and also a local custom prevailing 
in the families of Paragana Watandars 
of Kundgol........, id 
It is urged that in ease of an impartible 
estate, the right to partition and the 
right of joint enjoyment are from the 
very nature of the property incapable 
of existence and therefore, the courts 
below were in error in dismissing the 
plaintiffs claim for a declaration that 
being the present holder of the office of 
Desai, he was entitled to exclusive pos- 
session and enjoyment of the suit pro- 
perties, It is further urged that even 
assuming that impartibility of the estate 
or the rule of primogeniture regulating 
succession were an incident of the 
watan, the suit properties lost the char- 
acter of being joint family property 
with the resumption of the watan and 
the re-grant of the suit lands were ex- 
clusively to the plaintiff under sub-sec- 
tion (1) of S. 4 of Act No. 60 of 1950 
and sub-sec, (1) of S, 7 of Act No, 22 
of 1955, by reason of his status as the 
watandar and, therefore, they exclusive- 
ly belonged to the plaintiff and they 
were not capable of being partitioned. 
There is no merit in the submission. 

i4. The decision of these appeals must 
turn on the question whether the im- 
partibility of the estate and the rule of 
lineal primogeniture by which succes- 
sion to it was governed makes the suit 
properties the self acquired or exclusive 
properties of the plaintiff and, therefore, 
cannot be partitioned by metes and 
bounds batween the members of the 
joint family, In Martand Rao v. Malhar 
Rao, 55 Ind App 45: (AIR 1928 PC 10), 
the Privy Couneil ruled as follows : 

“If an impartible estate existed as 
such from befcre the advent of British 
Rule, any settlement or regrant thereof 
by the British Government must, in the 
absence of evidence of the contrary, and 
unless inconsistent with the express 
terms of the new settlement, be pre- 
sumed to continue the estate with its 
previous incidents of impartibility and 
succession by special custom.” 
It also held in that case : 

“When there is a dispute with respect 
to an estate being impartible or other- 
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wise, the onus lies on the party who al- 
leges the existence of a custom different 
from the ordinary law of inheritance, 


¿according to which custom the estate is 


by 


to be held by a single member, and as 
such, not liable to partition, In order to 
establish that any estate is impartible, 
it must be proved that it is from its na- 
ture impartible and descendible to 
a single person, or that it is impartible 
ana descendible by virtue of a special 
custom,” 


“Any such special custom modifying 
the ordinary law of succession must be 
ancient and invariable and must be 
established to be so by clear and un- 
ambiguous evidence.” 


15. The courts below in their well 
considered judgments have considered 
„minutely and elaborately the whole of 
the evidence, both the oral and docu- 
mentary, led by both the parties on the 
question of custom and having considered 
the evidence come to a definitive find- 
ing that the evidence is of little or no 
assistance to establish the alleged cus- 
tom pleaded by the plaintiff as to the 
impartibility of the estate or the rule of 
lineal primogeniture, They have held in 
favour of the defendants on this basic 


issue and substantially dismissed the 
plaintiff's suit claiming full and exclu- 
sive title, That part of the judgment 


has rightly not been assailed before us, 
and the argument has proceeded on the 
footing that even if the Kundgol Desh- 
gat Estate were an impartible estate, 
‘and that succession to it was governed 
by the rule of lineal primogeniture the 
incidents of impartibility of the watan 
as well as the rule of lineal primogeni- 
ture stand extinguished by Act No, 60 
of 1950 and Act No. 22 of 1955, 


16. It has always been the accepted 
view that the grant of watan to the 
eldest member of a family did not make 
the watan properties the exclusive pro- 
perty of the person who is the watan- 
dar for the time being, In order to 
understand the arguments on this point, 
it is necessary to deal with the incidents 


“lof a Deshgat watan, In the Bombay 


Presidency, it has always been treated 
to be the joint family property, It may 
be worthwhile to refer to the decision 
oi the Privy Council in Adrishappa WV 
Gurushidappa, (1880) 7 Ind App 162, th 


headnote of which is that 8 Be cts 
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“Deshgat watan or property held as 
appertaining to the office of Desai is not 
to be assumed prima facie to be im- 
partible, The burden of proving the im- 
partibility lies upon the Desai. and on 
his failing to prove a special tenure, or 
a family or district or local custom to 
that effect, the ordinary law of succes- 
sion applies,” 

In a suit for partition of property form- 
ing part of a Deshgat estate brought by 
the younger brothers againsi their eld- 
est brother who held the hereditary 
district office of Desai, partly within 
the State of Jamkhandi and partly with- 
in the territory of British India, the de- 
fence was that the watan was held by 
him as an impartible estate and that he 
was entitled being the watandar to he 
in full and exclusive possession thereof, 
subject to a right by custom, that a 
brother should receive maintenance out 
of the income derived from it, The 


Court of first instance having found 
that there was no invariable rule 
against the partition of a Deshgat 


watan, the High Court refused to allow 
effect to be given to what had not been 
proved to be “the established governing 
rule of the family, class or district” 
sufficient to establish the impartibility 
of the estate and held that the watan 
in question was subject to the general 
Hindu law, including the ‘presumption 
as to the right to partition belonging to 
fhe members of the family to which it 
had descended, The Judicial Committee 
upheld the decision of the High Court 
holding that there was no general pre- 
sumption in favour of the impartibility 
of an estate of this kind as to shift the 
burden of proof; the burden of proof 
was upon the Desai, who seeks to show 
that the property devolved upon him 
alone, in contravention of the ordinary 
rule of succession according to the 
Hindu law, and that no sufficient evi- 
dence had been given by the watandar 
either of family custom, or of district 
custom, to prevent the operation of the 
ordinary rule of law whereby the pro- 
perty would be partible, 

17. In Vinayak Waman Joshi v, Gopal 
Hari Joshi, (1903) 30 Ind App 77 (PC), 
the Court of first instance held that by 
custom a Deshgat Inam had become. im- 
partible and hence dismissed the suit 
for partition. On appeal, the High Court 
reversed upon the view that the mere 
fact that. the management remained in 
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the hands of the eldest branch was not 
sufficient to establish the plea that the 
estate was impartible, While affirmirg 
the decision of the High Court, the 
Privy Council followed its earlier deci- 
sion in Adrishappa’s case, (18380) 7 Ind 
App 162, and agreed with the conclu- 
sion arrived at by the High Court that» 

“Neither by the terms of the originel 
grant nor of the subsequent orders af 
the ruling power, nor by family custom, 
nor by adverse possession (if such there 
could be in a case like this), the eldest 
branch of the family acquired a right 
to perpetual management of the village 
or in consequence to resist its parti- 
tion.” , 

18, It is a trite proposition that pro- 
perty though impartible may be the 
ancestral property of the joint Hindu 
family, The impartibility of property 
does not per se destroy its nature as 
joint family property or render it the 
separate property of the last holder, sa 
as to destroy the right of survivorship; 
hence the estate retains its character of 
joint family property and devolves by 
the general law upon that person who 
being in fact and in law joint in respect 
of the estate is also the senior member 
in the senior line. 

19. As observed by Sir Dinshaw 
Mulla in his celebrated judgment in 
Shiba Prasad Singh v. Rani Prayag 
Kumari Debi, 59 Ind App 331: (AIR 
1932 PC 216): 

“The keynote of the whole position, 
in their Lordships’ view, is to be found 
‘in the following passage in the judg- 
ment in the Tipperah case, (1367) 42 
Moo Ind App 523 (PC) : 

‘Where a custom is proved to exist, ið 
supersedes the general law, which, how- 
ever, still regulates all beyond the cus- 
tom’, 


‘Tmpartibility is essentially a creature 
of custom, In the case of ordinary joint 
family property, the members of the 
family have (1) the right of partition. 
(2) the right to restrain alienations by 
the head of the family except for neces- 


sity, (8) the right of maintenance, and 
(4) the right of survivorship, The first 


of these rights cannot exist in the case 
of an impartible estate, thougn ance- 
stral, from the very nature of the estate. 
The second is incompatible with the 
custom of impartibility as laid down in 
Qartaid Kiaariva-: ease. (1888) 15 Ind App 
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51 (PC) and the first Pittapur case, 
(1899) 26 Ind App 83 (PC); and so also 
the third as held in the second Pittapur 
case, (45 Ind App 148); (AIR 1918 PC, 
81). To this extent the general law of 
the Mitakshara has been superseded by 
custom , and the impartible estate 
though ancestral is clothed with the 
incidents of self-acquired and separate 
property, But the right of survivorship 
is not inconsistent with the custom of 
impartibility. This right, therefore, still 
remains, and this is what was held in 
Baijnath’s case, 48 Ind App 195: (AIR 
1921 PC 62). To this extent the estate 
still retains its character of joint family 
property, and its devolution is governed 
by the general Mitakshara law applica- 
ble to such property. Though the other 
rights which a coparcener acquires by 
birth in joint family property no longer 
exist, the birth-right of the senior 
member to take by survivorship still re- 
mains. Nor is this right a mere spes 
successionis similar to that of a rev- 
ersioner succeeding on the death of a 
Hindu widow to her husband’s estate, 
It is a right which is capable of being 
renounced and surrendered, Such being 
their Lordships’ view, it follows that in 
order to establish that a family govern- 
ed by the Mitakshara in which there is 
an ancestral impartible estate has 
ceased to be joint, it is necessary to 
prove an intention, express or implied, 
on the part of the junior members of 
the family to renounce their right of 
succession to the estate.” 

Since the decision of the Privy Council 
in Shiba Prasad Singh’s case (supra), it 
is well-settled that (the fact that) an 
estate is impartible does not make it the 
separate and exclusive property of the 
holder: where the property is ancestral 
and the holder has succeeded to it, it 
will be part of the joint estate of the 
undivided family, 

20. The incidents of impartible estate 
laid down by the Privy Council in 
Shiba Prasad Singh’s case, (supra), and 
the law as there stated, have been re- 
affirmed in the subsequent decisions of 
the Privy Council and of this Court 3. 
Collector of Gorakhpur v, Ram Sundar 
Mal, 61 Ind App 286: (AIR 1934 PC 
157); Commr. of Income-tax, Punjab v 
Krishna Kishore, 68 Ind App 155: (AIR 
1941 PC 120); Anant Bhikappa v, Shan- 
kar Ramchandra, 70 Ind App 232 : (AIR 
1943 PC 196), Chinnathavi v. Pandiva 
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Naicker, 1952 SCR 241 ¢ (AIR 1952 SC 
29); Pushpavathi Vijiaram Gajapathi Ral 
v. Shri Pushpavathi Viseswar Gajapathi 
Rai, (1964) 2 SCR 4032 (AIR 1964 SC 
118); Rajah Velugoti Kumara Krishna 
Yachendra Varu v, Rajah Velugoti Sar- 
vagna Kumara Krishna Yachendra Varu, 
(1970) 3 SCR 88+ (AIR 1970 SC 1795) and 
Bhaiya Ramanuj Pratap Deo v, Lalu 
Maheshanuj Pratap Deo, (1982) 1 SCR 
417; (AIR 1981 SC 1937), 


21, In Collector of Gorakhpur v, Ram 
Sundar Mal’s case, (AIR 1934 PC 157) 
(supra), it was observed that though the 
decision of the Board in Sartaj Kuari’s 
case, ((1888) 15 Ind App 51) (PC) and 
the First Pittapur’s case, _ (1899) 26 
Ind App 83 (PC) appeared fo be de- 
structive of the doctrine that an impar- 
tible zamindari could be in any sense 
joint family property, this view appar- 
ently implied in these cases was def- 
nitely negatived by Lord Dunedin when 
delivering the judgment of the Board in 
Baijnath Prasad Singh’s case (AIR 1921 
PC 62), In Commr. of Income-tax, Pun- 
jab v. Krishna Kishore’s case (AIR 1941 
PC 120) dealing with an impartible 
estate governed by the Madras Impart- 
ible Estates Act, 1904, it was held that 
the right of junior members of the 
family for maintenance was governed 
by custom and was not based on any 
joint right or interest in the property 
as co-owners. In Anant Bhikappa Patil’s 
case (AIR 1943 PC 196) (supra), it was 
observed that an impartible estate is 
not held in coparcenary though it may 
be joint family property. It may dev- 
olve as joint family property or as 
separate property of the lasg male 
holder, In the former case, it goes by 
survivorship to that individual, among 
those male members who in fact and in 
law are undivided in respect of the 
estate, who is singled out by the special 
custom eg, lineal male primogeniture, 
In the latter case, jointness and sur- 
vivorship are not as such in point the 
estate devolves by inheritance by the 
last male holder in the order prescribed 
by the special custom or according to 
-the ordinary law of inheritance as modi- 
fied by the custom, 


22, In Chinnathayi’s case (AIR 1952 
SC 29), (supra), it was observed that the 
dictum of the Privy Council in Shiba 
Prasad Singh’s case (ATR 1932 Pc 216) 
(supra), that to establish that an im- 
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partible estate has ceased to be joint 
family property for purposes of succes- 
sion, it is necessary to prove an inten- 
tion, express or implied, on the part of 
the junior members of the family to 
give up their chance of succeeding to 
the estate, The test to be applied is 
whether the facts show a clear inten- 
tion to renounce or surrender any 
interest in the impartible estate or a 
relinguishment of the right of succes- 
sion and an intention to impress upon 
the zamindari the character of separate 
property, In Mirza Raja Gajapathi’s 
case (AIR 1964 SC 118) (supra), it was 
observed that an ancestral impartible 
estate to which the holder has succeed- 
ed by the custom of primogeniture is 
part of the joint estate of the undivid- 
ed Hindu family, Though the other 
rights enjoyed by the members of a 
joint Hindu family are inconsistent in 
the case of an impartible estate, the 
right of survivorship still remains, In 
Rajah Velugoti Kumara Krishna’s case 
(AIR 1970 SC 1795) (supra), it was ob- 
served that the only vestige of the im- 
cidents of joint family property, which 
still attaches to the joint family pro- 
perty is the right of survivorship which, 
of course, is not inconsistent with the 
custom of impartibility, In Bhaiya Ram- 
anuj Pratap Deo’s case (AIR 1981 SC 
1937) (supra), the principles laid down 
by the Privy Council in Shiba Prasad 
Singh’s case were reiterated, 


23, In the course of argument, great 
reliance was placed on the two decisions 
of this Court in Mirza Raja Gajapathi’'s 
case (AIR 1964 SC 118) (supra), and 
Rajah Velugoti Kumara Krishna’s case 
(AIR 1970 SC 1795) (supra), for the pro- 
position that the junior members of a 
joint family in the case of an ancient 
impartible joint family estate take no 
right in the property by birth and 
therefore have no right of partition 
having regard fo the very character of 
the estate that it is impartible, To our 
mind, the contention cannot be accept- 
ed. Both the decisions in Mirza Raja 
Gajapathi’s case supra, and Rajah Velw- 
goti Kumara Krishna’s case, supra, 
turned on the provisions of the Madras 
Estates (Abolition & Conversion into 
Ryotwari) Act, 1948 and the Madras 
Impartible Estates Act, 1904. There are 
express provisions made in Ss, 45 to 47 
of the Abolition Act for the apportion- 
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ment of 
members of zamindari estates and sub- 
s, (2) of S. 45 thereof provides for pay- 
ment of the capitalised value of the 
compensation amount -to them on the 
basis of extinction of the estate, The 
scheme of the Abolition Act therefore 
contemplates the continued existence of 
the rights of the holder of an impartible 
estate vis-a-vis the junior members of 
such an estate. The facts involved in 
those cases were also entirely different. 


24. In Mirza Raja Gajapathi’s case 
(AIR 1964 SC 118) (supra), it was a suit 
for partition for Vizianagram Estate, an 
ancient impartible estate governed by 
the Madras Impartible Estates Act, 1904. 
The claim of the junior members re- 
garding buildings which had been in- 
corporated in the impartible estate as 
also their claim with regard to jewels 
treated as state regalia and therefore 
impressed with the family custom of 
impartibility was negatived, It was held 
that despite the fact that Vizianagram 
Estate had beer notified to be an estat= 
within the meaning of S. 3 of the Mad- 
ras Estates (Abolition & Conversion 
into Ryotwari) Act, 1948, the exting- 
uishment of the proprietary right, title 
and interest of the zamindar did not af- 
fect his right or title to the impartibie 
properties outside the purview of thai 
Act and governed by the Madras Ims 
partible Estates Act, 1904, but as re- 
gards other properties falling within the 
zamindari including lands were held to 
be partible. With regard to the build- 
ings, it was held that the buildings in 
question were not partible by virtue ol 
sub-sec, (4) of 5, 18 of the Act as the 
buildings falling within the section vest- 
ed in ‘the person who owned them im- 
mediately before the vesting”. The ex- 
pression “the person who owned” in 
sub-sec, (4) of S. 18 of the Act was held 
to refer to the land-holder and not to 
any other person. Further, the buildings 
were outside the limits of the zemindari 
estate and therefore not covered by 
S. 3 of the Abolition Act. The claim 
with regard to jewels failed because 


they were part of the impartible estate. 


25, In Rajah Velugoti Kumara Krishna's 
ease (AIR 1970 SC 1795) (supra), it was 
a suit for partition by the junior mem- 
-bers ‘of Vankatgiri Estate; an ancient 


qnipattible -éstate- governed by the: Mad-: 


' ras Impartible Estates Act, 1904,: The 
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compensation to the junior 


- ALR. 
suit was’ principally confined to- tha 
claim for a share to the Schedule B 


properties. The contention was that the 
impartibility was continued under that 
Act but ceased when the estate vested © 
in the State Government under 8S. 3 of 
the Madras Estates (Abolition & Conv- 
ersion into Ryotwari) Act, 1948 and this 
had the effect of changing character of 
the properties in the B Schedule and 
making them partible, It was said that 
the junior members had a present right 
in the impartible estate and were en- 
titled to share in the properties once it 
lost its character of impartibility, The 
Court had to consider the effect of tha 
Abolition Act on the rights and obliga- 
tions of the members of the family and 
held that the Abolition Act has no ap- 
plication to properties which are outside 
the territorial limit of the Venkatgiri 
Estate, The claim that failed was in re-* 
lation to properties which did not form 
part of a ‘zamindari estate’ within the 
meaning of S. 1 (16) and therefore did 
not come within the purview of S. 3 of 
the Abolition Act but continued to be 
governed by the Madras Impartible 
Estates Act, 1904. 

26, The contention that the plaintiff 
holding the District Hereditary, Office of 
Desai and being the watandar of the 
Kundgol Deshgae Estate was entitled to 
remain in full and exclusive possession 
and enjoyment thereof to the exclusion 
of the other members of the joint Hindu 
family, runs counter to the scheme of 
the Bombay Hereditary Offices Act, 1874 
(for short ‘the Watan Act’)_, and 1s 
against settled legal principles, The 
plaintifi’s rights to such watan properties 
whatever they were, were subject to 
the rights of the other members of the 
family, 

27, The term ‘Watandar’ is defined in 
S. 4 of the Watan Act. It reads: 

“Watandar means a person having a 
hereditary interest in the Watan, It in- 
cludes a person holding watan property 
acquired by him before the. introduction 
of British Government into the locality 
of the watan, or legally acquired subse- 
quent to such introduction, and a per- 
son holding such property from him by . 
inheritance, It includes a person adopt- 
ed by an owner of a watan or part of 
a watan subject to the conditions speci- 
fied in Ss. 33 -to 35”, 

Jf the words used in the definition ara 
strictly and literally construed, it -would 
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nean that before a person can be said 
o-be a: watandar, he must have a here- 
litary: interest both in the watan pro- 
erty and in the hereditary office, be- 
‘ause it is these two that constitute the 
vatan. There is no basis whatever for 
uch a strict construction. The definition 
s undoubtedly in two parts: the first 
ets out what “watandar”’ means and the 
ther states what is included in it and 
he question arises whether the primary 
jefinition i.e. the meaning portion of it, 
should be regarded as primary and the 
nelusive part as illustrative or both the 
yarts should be regarded as, constituting 
me whole definition, the inclusive part 
xeing supplementary to the former, The 
controversy arising from. the rival con- 
structions placed on the definition of 
‘watandar” in S, 4 of the Watan Act 
vas set at rest by the Full Bench deci- 
ion of the Bombay High Court in 
Vijayasingrao Balasaheb Shinde Desai v. 
fenardanrao Narayanrao Shinde Desal, 
1949) 51 Bom LR 556: (AIR 1949 Bom 
314). Prior to that decision, two conflict- 
ing constructions on the definition had 
geen placed by two Division Benches of 
‘he Bombay High Court, In Kadappa v, 
Krishtappa, (1935) 37 Bom LR 599 ¢ 
(AIR 1935 Bom 380), an alienation of 
watan land by a watandar to his bhau- 
yandh for maintenance was challenged 
md Rangnekar and Divatia, JJ, held 
hat the alienation was valid beyond 
he lifetime of the watandar inasmuch 
is it was to a watandar of the same 
yatan; in other words, the alienee who 
was a bhaubandh to whom a watan land 
iad been transferred for maintenance 
‘egarded as a watandar though he had 
19 interest in the hereditary office and 
he rights and privileges attached to it. 
t would, therefore, appear that in Kad- 
tppa’s case, supra, the entire definition 
Ë watandar in S, 4 was looked upon as 
me, the latter part being supplementary 
ind additional to what is contained in 
he first part. In Smt, Tarabai v, Mur- 
acharya, (1939) 41 Bom LR 924: (AIR 
939 Bom 414), Sir John Beauront C.J. 
ind Wadia, J, however, struck a discor- 
lant note, It was that a person who 
nerely acquired a watan property with- 
ut acquiring the office and without be- 
ng under any obligation to perform ser- 
‘ices attached to the office was not a 
vatandar: the 
© 1982 S:C/57 IV G6 
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within the meaning of. the 


aforesaid definition;. in- other words, it 
held that the first part of the definition’ 
was exclusive and exhaustive, the latter 
part being merely illustrative and the 
illustrations given in the latter part 
should fall within the ambit of the ex- 
clusive definition given in the first part, 
that is to say, the primary definition of 
a “watandar”’ in §. 4 was that he was 
a person having a hereditary interest in 
a watan, ie. the office and a property 
if any, and the subsequent words were 
merely explanatory of the primary defi- 
hition and did not curtail it, In view of 
this conflict, the specific question refer- 
red to the Full Bench in Vijayasingrao’s 
case (AIR 1949 Bom 314) (supra), was 
“Whether the term ‘watandar’ as defin- 
ed in S5, 4 of the Watan Act necessarily 
and always meant a person who had a 
hereditary interest not only in the 
watan property but also in the heredi- 
tary office’, And, on a consideration of 
the scheme and the relevant sections of 
the Watan Act and the two earlier deci- 
sions, the Full Bench preferred the con- 
struction placed on the term ‘watandar’ 
in Kadappa’s case (AIR 1935 Bom 380) 
(supra), and concluded that a person 
who acquired watan property or held 
hereditary interest in it without acquir- 
ing the hereditary office and without 
being under an obligation to perform 
the services attached to each (such) 
office was also a ‘watandar’ within the 
meaning of the Watan Act. 


28. There can be no doubt that the 
Watan Act was designed to. preserve 
the pre-existing rights of the members 


of joint Hindu family, The word 
‘family’ is defined in Section 4 
of the Watan Act to include 


‘each of the branches of the family de- 
scended from an original watandar’ and 
the expression thead of a family’ is de- 
fined therein to include ‘the chief re- > 
presentative of each branch of a family’. 
‘Representative watandar’ defined in ' 
S. 4 meant ‘a watandar registered by 
the Collector under S, 25 as having a 
right to perform the duties of a here- 
ditary office’, Section 5 of the Watan Act 
prohibited alienations of watan and watan 
rights, Clause (a) of sub~sec, (1) of S. 5 
thereof, referred to a watandar in gene- 
ral and provided that it would not be | 
competent to such a watandar to. mort- 
gage, charge, alienate or lease, for a 
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period beyond the term of his natural 
life, any watan, or any part thereof, or 
interest therein, to or for the benefit of 
any person who is not a watandar of 
the same watan, without the requisite 
sanction. The expression ‘watandar of 
the same watan’ occurs in many sec- 
tions of the Act, As already indicated, 
the term ‘watandar’ as defined in S, 4 
includes the members of a joint Hindu 
family. It must follow as necessary 
corollary that the expression ‘watandar 
of the same watan’ would include mem- 
pers of the family other than the watan- 
dar, who were entitled to remain in 
possession and enjoyment of the watan 
property, | 
29, It is necessary to emphasize that 
commutation of service had not the ef- 
fect of changing the nature of the 
tenure, The effect of the Gordon Settle- 
ment came up for consideration in Col- 
lector of South Satara v. Laxman Maha- 
dev Deshpande, (1964) 2 SCR 48: (AIR 
1964 SC 326) when the Court referred 
to the decision in Appaji Bapuji v. 
Keshav Shamrav (1890) ILR 15 Bom 13 
and quoted the following passage from 
the judgment of Sargent, C. J., with 
approval (at p. 329 of AIR 1964 SC): 


‘What is termed a Gordon Settle- 
ment was an arrangement — entered 


into in 1864 by a Committee, of which 
Mr. Gordon, as Collector, was chairman, 
acting on behalf of Government — with 
the vatandars in the Southern Maratha 
Country, by which the Government re- 
lieved certain vatandars in perpetuity 
from liability to perform the services 
attached to their offices in consideration 
of a ‘judi? or quit-rent charged upon the 
vatan land’s xXx XX XX 
the reports of Mr, Gordon’s Committee 
of the Statra and Poona Districts and 
their correspondence with Government 
can we think, leave no doubt that the 
settlements made by that committee, un- 
less it was otherwise, specially provided 
by any particular settlement, were not 
intended by either party to these set- 
tlements, to convert the watan lands 
into the private property of the vatan- 
dars with the necessary incident of ali- 
enability, but to leave them attached 
to the hereditary offices, which although 
freed from the performance of service 
remained intact.” . 
The Court continued: 

“But the commutation settlement 
dnes not confer an indefeasible title to 


Nagesh Bisto v. Khando Tirmal 


A. LR. 


the grantee, for the right affirmed by 
the settlement under S. 15 (2) of the 
Watan Act is liable to be determined by 
lapse, confiscation or resumption (S, 22 
of the Watan Act) The State 
created the watan, is entitled to put an 
end to the watan i. e, to cancel the 
watan and to resume the grant: Ba- 
charam Datta Patil v. Vishwanath Pun- 
dalik Patil, 1956 SCR 675 : (AIR 1957 
SC 34). Therefore if there be mere 
commutation of service, the watan office 
ordinarily survives without liability to 
perform service, end on that account 
the character of watan property still 
remains attached to the grant, But the 
State Government may abolish the office 
and release the property from its cha- 
racter as watan property.” 


30. The Court then dealt with the 
relevant provisions of Act No, 60 of 1950 
and observed that in the light of these ` 
features of the watan and the property 
granted for remuneration of the watan- 
dar that the relevant feature of Act No. 
60 of 1950 were ccnsidered with respect 
to the right of the watandar to a regrant 
of the watan lands. It was observed 
that on a combined operation of sub- 
section, (3) of S. 3 and S. 4 of the Act, 
the holder of the watan land is entitled 
to regrant of .the land in occupancy 
rights as an unalienated land, As to the 
effect of the legislation, it was observed 
that S. 3 in terms provides for aboli- 
tion of the watan, extinction of the office 
and modification of the right in which 
the land is held. The abolition, extinc- 
tion and modification arise by operation ~ 
of S. 3 of the Act, and not from the ex- 
ercise of the executive power of con- 
fiscation or resumption by the State, and 
it was then said: 


“Wndoubtedly the power of resump- 
tion of watan may be exercised under 
S. 22 of the Watan Act and such a re- 
sumption may destroy the right of the 
holder both to the office and the watan 
land, and in the absence of any provi- 
sion in that behalf no right to compen- 
sation may arise, But where the aboli- 
tion of the watan is not by executive 
action, but by legislative decree, itscon- , 
sequences must be sought in the statute 
which effectuates that abolition”, 

31. As to the effect of the resumption 
of the watan lands under sub-sec, (3) of 
S 3 and their regrant under sub-sec. (1) 
of S. 4 of the Act it was observed : 


having * 


1982 
‘It must be remembered that the 
power which the State Government 


always possessed by the clearest impli- 
cation of S, 22 of the Bombay Heredi- 
tary Offices Act, 1874, of resumption is 
statutorily enforced by S. 3 in respect 
of the Paragana and Kulkarni Watans. 
The State Government having the power 
to abolish a watan office, and to resume 
jand granted as remuneration for per- 
formance of the duties attached to the 
office was not obliged to compensate 
the watandar for extinction of his rights. 
But the Legislature has, as a matter of 


grace, presumably because of settle- 
ments between the holders and the 
Government under the Gordon Settle- 


ment, provided by S. 6 that cash com- 
pensation be awarded for loss of the 
right to cash allowance or remission of 
land revenue and has by S, 4 conferred 
upon the holder of the watan land, for 
loss of his right, a right to regrant of 
the land as occupant and free from the 
obligation imposed by its origina] ten- 
ure as watan land, XX XX XX 
By the operation S, 3 all Paraganas and 
Kulkarni watans falling within the Act 
are abolished, the right to hold office 
is extinguished and the land granted as 
remuneration for performance of service 
is resumed. The holder of the land is 
thereafter liable to pay land revenue, 
and is entitled, on payment of the oc- 
cupancy price at the prescribed rate, +o 
be regranted occupancy rights as if it 
is unalienated land. The right so con- 
ferred is, though not a right to cash 
compensation, a valuable right of oc- 
cupancy in the land. By the resump- 
tion of watan land and regrant thereof 
in occupancy right, all the restrictions 
placed upon the holder of watan land 
are by the provisions of the watan Act. 
and the terms of the grant, statutorily 
abolished. But the right of occupancy 
granted by Section 4 adequately com- 
pensates the holder for loss of the 
precarious interests of a watandar, 
because the land  regranted after 
abolition of the watan, is held sub- 
ject only to the restrictions imposed 
by sub-section (2) of S. 4, and is freed 
from the incidents of watan tenure, 
such as restriction on alienation beyond 
the lifetime of the holder, devolution 
according to the special rule of succes- 
sion, and the liability to confiscation or 


resumption.” 
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32. It must therefore be observed 
that the commutation of service under 
sub-section (8) of S5, 15 of the Watan 
lands by which the watandars were re- 
lived in perpetuity from liability to per- 
form the services attached to their offi- 
ces in consideration of ‘judi’ or quit- 
rent charged upon the watan land, unless 
where it was otherwise provided for, 
had not the effect of converting watan 
land into the private property of the 
Watandars with the necessary incident 
of alienability, but to leave them attach- 
ed to the hereditary offices which, al- 
though freed from the performance `of 
services, remained intact. Despite com- 
mutation of service, the office of watan- 
dars ordinarily survived without liabi- 
lity to perform service, and on that 
account the character of the watan lands 
still remained attached to the grant, By 
the end of the first half of the 19th cen- 
tury, the watandars had lost much of 
their raison d’etre. The British thought 
it expedient to dispense with their ser- 
vices, and the watandars were given an 
offer to convert their watans into pri- 
vate property by the annual payment 
of a Nazrana but they were opposed to 
this. Act their own request, the Gov- 
ernment agreed to continue their watans 
as unalienable after service commuta- 
tion settlements, subject to payment of 


‘judi’ or quit-rent. After the service 
commutation settlements and the ap- 
pointment of Mamlatdars the watan- 


dars had practically no function to per- 
form but the watans were not discon- 
tinued till the Government decided upon 
their abolition, 


33. It is said that although co-owner- 
ship of the joint family may exist in 
impartible property, a distinction must 
be drawn between present rights and 
future rights of the members of a fami- 
ly. This is because of the peculiar cha- 
racter of the property. Thus, while the 
junior members have future or con- 
tingent rights such as a right of survi- 
vorship, they have, apart from custom 
or relationship, no present rights, as for 
instance, a right to restrain alienation 
or to claim maintenance, It is upon this 
basis that the submission is that the 
Courts below manifestly erred in pass- 
ing a decree for partition of the watan 
property described in Schedules B and 
C appended to the plaint, We are 
afraid, these submissions based upon the 
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perties or the applicability of che rule 
of lineal primogeniture regulating suc- 
cession to the estate cannot prevail, as 
these being nothing more than iMmeidents 
of the watan, stand abrogated by sub- 
sec, (4) of Section 3 of Act No. 60 of 
1950 and S. 4 of Act No, 22 of 1955. 

34. It seems plain to us that the ef- 
iMfect of Act No, 60 of 1950 and Act num- 


ber 22 of 1955 was to bring out < change. 


in the tenure or character of holding as 
watan land but they did not affect the 
other legal incidents of the property 
‘under personal law. It will be con- 
venient to deal first with the provisions 
of Act No, 60 of 1950. Section & of the 
Act lays down that, with effec: from, 
and on, the appointed day, notwith- 
standing anything contained in any law, 
usage, settlemnet, grant, sanad or order, 


all watans shall be deemed tọ have: 


been abolished and all rights to hold 
office and any liability to render service 
appertaining to the said watans shall 
stand extinguished, It further lays down 
that subject to the provisions of Sec, 4, 
“all watan land is hereby resumed” and 
“shall be deemed to be subject to the 
payment of land revenue under the pro- 
visions of the Code end the rules made 
thereunder as if it were an wuna_ienated 
land”. The term ‘Code’ as defined in 
S. 2 (b) means “the Bombay Land Re- 
venue Code, 1879”. AN incidents pertain- 
ing to the said watans stand extinguish- 
ed from the appointed day, 

35. Sub-sec. (1) of Section 4 of the 
Act, insofar as material, provides : 

“4 (1). A watan land resumed under 
the provisions of this Act shall 
be regranted to the holder of the watan 
to which it appertained, on payment of 
the occupancy  pTic®......p..yee0e and the 
holder shall be deemed to be an occu- 
pant within the meaning of th2 Code 
in respect of such land and shall pri- 
marily be liable to pay land revenue to 
the State Government in accordance 
with the provisions of the Code end the 
rules made thereunder, all the provi- 
sions of the Code and rules relating to 
unalienated land shall, subject to the 
provisions of this Act, apply to tne said 
land:” 

Clause (1) of Explanation to S. 4 reads: 

“Explanation — For the purposes of 
this section the expression “holder” shall 
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alleged impartibility of the. watan pro- . 


(i) all persons who. on the. appointed 
day are the watandars of the same 
watan to which the. land appertained, 
and . . E 

XX xx xx xx” 

36. The provisions of Act No, 22 of 
1955 are more or less similar. Likewise, 
S. 4 of tke Act provides that, notwith- 
standing anything contained in any 
usage, settlement grant etc., with ef- 
fect from the appointed day, all aliena- 
tions shall be deemed to have been 
abolished and all rights legally subsist- 
ing on the said date in respect of such 
alienations and all other incidents of 
such alienation shall be deemed to have 
been extinguished. Section 7 of the Act 
provides that “all land held under a 
watan is hereby resumed” and “shall 
be regranted to the holder in accordance 


with the provisions contained in cls. (1) . 
to (3) therein”, Clause (1) of Explana- ` 


tion to S. 7 reads: 

“Explanation— For the purpose of 
this secticn, the expression “holder” 
shall include :— 

(1) an elienee holding land under a 
watan, and 

. (2) XX xx xx xx” 

37. Upcn a plain reading of sub- 
sec, (1) of Sec, 4 of Act No, 60 of 1950 
and of S, 7 of Act No, 22 of 1955, it is 
clear that watan lands resumed under 
the provisions thereof, have to be re- 
granted to the holder of the watan, and 
he shall be deemed to be an occupant 
within the meaning of the Code in re- 
spect of suck land. The 
‘holder’ as defined in Cl. (1) Explana-. 
tion to S, 4 of the former Act includes 
“all persons who, on the appointed day, 
are the watandars of the same watan” 
and Cl, (1) of Explanation to S, 7 of the 
latter Act defines itto include "an alienee 
holding land under a watan”, The term 
“an alienee” is defined in S. 2 (i) (iii) 
to mean “she holder of_ an alienation 
and includes his co-sharer’’. 


38. The Watan Act contemplated two 
classes of perscns, One is a larger class 
of persons belonging to the watan 
families having a hereditary interest in 
the watan property as such and the 
other a smaller class of persons who 
were appointed as representative watan- 
dars and vho were liable for the per- 
formance of duties connécted with the 
office-of such watandars, As already in- 
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he word ‘“watandar’ only to this. hereby... extinguished”, must.. include 
arrow class of -persons who could . every kind of incident, including the so- 
laim to have a hereditary interest both called-incident of a right to partition as 
1 the watan property and in the here- claimed by the plaintif in this case, 
itary office. Watan property had al- even if such right existed, Further, the 
vays been treated as property - belong- lands were resumed by the Government 
ig to the family and all persons belong- on that date in law and vested in the 
ag to the watan family who had a > Government til] the lands were re- 
ereditary interest in. such watan pro- granted under S. 5 or 6, or 9 of that 
erty were entitled to be called “watan- Act.” 

ars of the same watan?” within the XX XX Xx o Xx 
Vatan Act. That being so, the mem- “It is not possible for us to consider it 
ers of a joint Hindu family must be reasonable to hold that although the 
egarded as holders of the watan land lands were resumed by the Government 
long with the watandar for the time and the holder himself had lost all his- 
eing, and therefore the regrant of the rights till the lands were rée-granted to 
ands to the watandar under sub-sec- him except the right of asking for re- 
ion (1) of S. 4 of Act No, 60 of i950 grant, the incidents of the property un- 
nd under S. 3 of Act No. 22 of 1955 der personal law appertaining to im- 
aust enure to the benefit of the entire partible property would survive the ex- 
oint Hindu family. tinguishment of the tenure and resump- 


39. It appears that the same view tion of the land by the State.” 
as been taken in a Full Bench decision It was obviously wrong in reaching th 
f the Bombay High Court in Laxmibal conclusion that it did, 
‘adashiv Date v. Ganesh Shankar Date, , 

a 4l, In Laxmibai Sadashiv Date’ 
1 B LR 234: (AIR 1877 Bom ‘ v Vates case, 
oT O e Bori RA N i (AIR 1977 Bom 350) (supra), the Full 


40). 

f Bench reversed the decision of the Divi- 
iat A cael Be a as = sion Bench and upheld the view taken 
re purport and effect of the non o by Malvankar, J. . in Dhondi Vithoba’s 


tante clause contained in S, 4 of the 
” ve case AIR 1 E 
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e eee a J. p A j ‘It is undoubtedly true that S, 4 starts 
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fen the effect ; f E eee 2 oe well recognised canon of construction to 
P d with S 5 of the Act was to give effect to a non obstante clause 
ring about pi change a ie ae or aevng regard to the object with which 
haracter of holding as watan land, but ai e i o eae statute. The non 
t did not affect the other legal inci- rei re s i = Poras at the ae 
lants of the property under personal a rae : b ene pa sole object O 
aw. The learned Judge therefore held and is a eee fe ean aan ee 
hat even though the watan was abolish- ‘cht of ay ae cele 
id and the incidents thereof were ex- i. ae i o sa Fan Hindu -e 
inguished and the land resumed under t OF purion Ora- Jom; amiy 
l 4, the Ac; maintained the continuity ie aed cannot be regarded ee right 
f the interest in the lands of the per- TEADE 20 gT ene ae ae 
ons before and after the coming into “7 °S ™™ incident in respect thereof. 
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orce of the Act provided of course, the The object of S. 4 was not to affect 


older pays occupancy price in respect ip any manner rights created under the 
2 ate S sees r ba personal law relating’ to the parties and 

riy c ues to pe the jom amuy jf the property belonged to joint Hindu 
wroperty or the property held by the family, then the normal rights of the 
enants-in-common, as the case may be. members of the family to ask for parti- 
n Kalgonda Babgonda v. Balgonda Kal- tion were not in any way affected by 


onda, (1976) 78 Bom LR 720, a Division 
3ench of the High Court took a view to 3 a a s DREI ga Ba 


be contrary and observed : | 


"The words “all incidents appertain- 42. Those observations, in our opinion, 
ng to the said. -watans. shall be and.are are clearly in consonance with the true | 
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méaning and effect of the nor. obstante 
clause, 


43. It still remains to ascertain the 
60 of 1950 and sub-see, (3) of S, 7 of 
Act No, 22 of 1955, and the question is 
whether the occupancy of the land re- 


oor of sub-sec, (2) of S, 4 of Act No, . 


granted under sub-see, (1) of S. 4 of 


the former Act and sub-sec, () of S. 7 
of the latter Act is still impressed with 
the character of being impartisle pro- 
perty, All that these provisions lay 
down is that the occupancy of the land 
regranted under sub-section (1) of 
Section 4 of the former Act shail 
not be transferable or partible ky metes 
and bounds without the prev- 
ious sanction of the Collector and ex- 
cept on payment of such amouct as the 
State Government may, by general or 
pecial order, determine. It is quite 
plain upon the terms of these provisions 









that they impose restrictions in the 
matter of making alienations, On re- 
grant of the land, the holder is deemed 


to be an occupant and. therefore the 
holding changes its intrinsic -haracter 
and becomes Ryotwari and is like any 
other property which is capabl2 of be- 
ing transferred or partitioned by metes 
and bounds subject, of course, to the 
sanction of the Collector and œn pay- 
ment of the requisite amount, 


44, It is the policy of the law to pre- 
vent the land-working classes being 
driven into the state of landless prole- 
tariates so far as may be, and accord- 
ingly it is provided by these provisions 
that alienations of such holdings or par- 
tition thereof shall be ineffective unless 
the sanction of the Collector as first 
been obtained, It is of the utmost im- 
portance that this important safeguard 
should be maintained in full fcree and 
effect so that the parties must exactly 
know what they have bargained for. 
The condition for the grant of sanction 
by the Collector as a pre-requ-site for 
a valid transfer of a holding or the 
making of a partition by metes and 
bounds, is to ensure that the actual til- 
ler of the soil is not deprived of his 
land except for valid consideration, or 
that the partition effected between the 
members of a family is not unfair or 
unequal, These provisions therefore do 
Înot create a statutory bar to a transfer 


lor a partition once the conditions men- 
hinnad thanain ara frifilted. 
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45. In the result, the appeals must 
fail and are dismissed, There shall how- 
ever be no order as to costs, 

. Appeals dismissed, s 
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D. A. DESAI AND 
A. VARADARAJAN, JJ. 

Writ Petns. Nos. 6443-44 of 1980 and 
8829-30, 9123-24, 370-87, 777-96, 658-62, 
732-63, 824-31, 847-62, 1080-1102, 9347-48 
and 9352-67 of 1981, D/- 3-3-1982. 

M/s. Sukhnandan Saran Dinesh Kumar 
and another etc. ete., Petitioners v. Union 
of India and another ete, ete, Respon- 
dents, 


(A) Sugarcane (Control) Order (1966), 
Cls. 4A (introduced by Notification G.S.R. 
197 (E) Ess. Com./Sugarcane dated 20-3- 
1978) and 4 — Relative scope — Both pro- 
visions are independent — Power under 
Cl. 4A to prescribed rate of rebate in res- 
pect of binding material of sugarcane 
bundles —— Exercise of — Fixing mini- 
mum price of sugarcane is not a pre-con- 
dition, (Essential Commodities Act (1955), 
S. 3). 


Clause 44 stands on an independent 
footing and it is independent of cl. 4. CL 
4A is neither inter-dependent nor-inteér- 
related to Cl. 4. Cl. 4A visualises a situa- 
tion in which either the minimum price 
of sugarcane is fixed under Cl. 4 or where 
no such price is fixed, the price agreed to 
between the sugarcane grower and the 
producer who purchased sugarcane and 
even in this latter situation the power to 
prescribe rate of rebate only in respects 
of binding material is conferred on the 
Central Government or the authorities 
set out in the third proviso te Cl. 4A, 
Therefore, fixing of the minimum price 
may be a pre-condition to the exercise of 
power under the third proviso of Cl. 4, 
as far as Cl. 4A is concerned, even where 
the price to be paid by the producer to 
the sugarcane grower is the one negotiat- 
ed between the two, the producer or his 
agent will have to allow that much rebate 
and no more for binding material if noti- 
fied in exercise of the power conferred 
by the third proviso. (Para 9} 


It cannot be said that because the pur- « 
chaser and seller of sugarcane are free to 
negotiate price no useful purpose would 
be served by prescribing the rate of re- 
bate statutorily. By the very nature of 
the product, it being perishable and 
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transport over a distance being uneco- 
nomic, the grower of sugarcane has 
limited choice in selecting the producer 
to whom it could be sold. Between the 


- producer of khandsari and the grower of 


sugarcane, the first one is primarily in a 
position to dominate and dictate and they 
do not operate on the level of equality. 
Unquestionably, therefore, the grower of 
sugarcane in relation to the producer of 
the khandsari sugar would be weaker 
ard it is he who requires to be protected. 
Now, if the protection of fixing of mini- 
mum price is not resorted to because the 
authorities under the Control Order may 
have information before them that look- 
ing to the supply and demand and the 
market economy, the grower of sugar- 
cane would be able to obtain a reasonably 
fair price for his labour, the only thing 
which is required to be protected against 
is inequitous, unauthorised and imper- 
while re- 
taining the power to fix minimum price 
or price to be paid and also in a given 
situation leaving it to the purchaser of 
Sugarcane and grower of sugarcane to 
negotiate the price in order to eschew 
any exploitation of the weaker section 
between the two, the power to prescribe 
the rate of rebate was acquired and can 
be rightly enforced. Therefore, if cannot 
be said that unless the power to fix the 
price or minimum price is exercised there 
is no power to prescribe the rate of re- 
bate. (Para 10) 


(B) Sugarcane (Control) Order (1966), 
Cl. 4A (introduced by Notification G.S.R. 
197 (E) Ess. Com./Sugarcane, dt. 20-3- 


‘ 1978) —. Rate of rebate in respect of bind- 


ing material of sugarcane bundles — 
Fixation at 0.625 Kg. per quintal of 
sugarcane — Not arbitrary or unrelated 
to trade and practice — It is based on 
information collected and is in vogue for 
last 25 years — Government is free to 
examine the question of upward  r€vi- 
sion. (Constitution of India, Art. 14). 
(Paras 13, 14, 16) 


(C) Sugarcane (Control) Order (1966), 
CI. 4A (introduced by Notfin, G.S.R. 197 
(E) Ess. Com./Sugarcane dt. 20-3-1978) — 
Cl. 4A is not violative of Art. 19 (1) (g). 
(Constitution of India, Art. 19 (1) (g)). 

Whenever it is contended: that a regu- 
latory measure imposes restriction upon 
the freedom of trade guaranteed by Arti- 
cle 19 (1) (g), it must be shown that the 
restriction so imposed directly and proxi- 
mately interferes in praesenti with the 
exercise of freedom of trade, If the alleg- 
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ed restriction does not directly or proxi- 
mately interfere with the exercise of 
freedom of trade, the freedom guaranteed 
by Art. 19 (1) (g) is not violated. 

(Para 18) 


Clause 4A of the Control Order does 
not directly and proximately interfere 
with the exercise of freedom of trade and 
therefore Art. 19 (1) (g) is not attracted. 
The rebate for binding material is to be 
allowed only when sugarcane is brought 
to the khandsari sugar producing unit 
bound in bundles. It is always open to 
the purchaser of sugarcane to insist upon 
the grower bringing the sugarcane not 
bound in bundles and he is free to nego- 
tiate the price when price or minimum 
price of sugarcane is not fixed and Cl. 4A 
will not even remotely impinge upon his 
freedom to carry on his trade. (Para 18) 


(D) Sugarcane (Control) Order (1966), 
CI. 4A (introduced by Notfin, G.S.R. 197 
(E) Ess. Com./Sugarcane dt. 20-3-1978) — 
Rate of rebate in respect of binding ma- 
terial of sugarcane bundles —  Restric- 
tion imposed under Cl, 4A is reasonable 
and is in public interest. (Constitution of 
India, Art. 19 (1) (g) and (6)). 


Once it is assumed that the impugned 
law imposes a restriction on the freedom 
of trade, the burden is on those who sup- 
port it, to show that the restriction im- 
posed by the impugned law is reasonable 
and is imposed in the interest of general 
public. In other words, the burden is on 
those who seek the protection of cl. (6) 
of Art. 19 and not on the citizen who 
says that the restrictive enactment is in- 
valid. (Para 19) 


The statutory prescription of quantum 
of rebate for binding material has been 
prescribed under Cl. 4A for the benefit 
of sugarcane growers, Producers of sugar 
and khandsari sugar constitute a power- 
ful trade lobby, the fact of which one can 
take judicial notice. The farmers having 
small holdings need protection for selling 
at fair price their meagre agricultural 
produce, The State can impose a restric- 
tion in the interest of general public on 
the right of a party to contract where in 
the opinion of the Government the con- 
tracting parties are unable to negotiate 
on the footing of equality. Sugarcane 
growers who are farmers cannot nego- 
tiate on the footing of the equality with 
the producers of sugar and  khandsari 
sugar. The State action for the protection 
of the weaker sections is not onlv iustifi- 
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ed but absolutely necessary unless the 
restriction imposed is excessive. 
(Paras 21, 22) 


Further, a restriction under Cl. 4A 
serves two-fold purpose: (i) it ensures 
price of sugarcane avoiding impermissi- 
ble deductions; (ii) it circumvents possi- 
ble fraud by making such deductions as 
would render illusory even the negotiated 
price, if not fixed price. If the rebate is 
not statutorily prescribed the cane grow- 
ers will be at the mercy of the producers 
of sugar and khandsari sugar. The price 
or minimum price of sugarcane can be 
fixed by the State and this very power 
comprehends the power to provide such 
incidental and ancillary regulations which 
will ensure the price, Price fixation mea- 
sure is for protection of the farmer from 
the exactions of producers agains? which 
he cannot protect himself. The- restriction 
imposed under C1. 4A ensures price either 
fixed or negotiated and, therefore, it is a 
restriction which is undoubtedly reason- 
able and is imposed in the interest of 
general public and the guarantee of free- 
dom of trade is not violated. Case law 
discussed. (Para 23) 


Chronological Paras 


Cases Referred: 
AIR 1970 SC 129: (1970) 1 SCR 490 19 
AIR 1964 SC 925: (1964) 5 SCR 975 19 


AIR 1960 SC 415: (1960) 2 SCR 408 = 23 
AIR 1956 SC 676: 1956 SCR 393 22 
AIR 1954 SC 728: (1965) 1 SCR 707: 1955 
All LJ 38 19 
(1933) 78 Law ed 940: 291 US 502, Leo 
Nebbia v. People of the State of New 
York . 23 


DESAY, J.. Even an innocuous margi- 
nally regulatory measure affecting the 
sugar trade at fringes is sufficient for this 
powerful industry to invade the courts 
with petitions galore almost proclaiming 
that there should be hands off policy in 
respect of this trade. The flimsy albeit 
untenable grievance made in this group 
of petitions would underscore the truth 
of what is just stated, 


2. In exercise of the power conferred 
by cl. (4) third proviso of the Sugarcane 
(Control) Order, 1966, (‘Control Order’ 
for short), the 2nd respondent—State of 
Uttar Pradesh, with the permission of the 
lst respondent Union of India, issued 
Notification dated Sept. 3, 1980, which is 


impugned in these, petitions. The impugn- 


' ed Notification reads as utiders =" < 


“Sr. No. £98A (Ka) "13-38-16, 56 
Government Gazette. U. P. . 
Extraordinary 
Legislative Supplement 
Fart 4, Section (b) (kha) 
banal ee Order 
Lucknow, Wednesday, 3rd Sept., 1980. 
Notification 
P. Aa. — 306 


In exercise of the powers conferred 
by clause 4 proviso 3 of the Sugarcane 
Control Order, 1966, the Governor, 
with the permission of the Central Gov- 
ernment, allows in Uttar Pradesh in res- 
pect of Kaandsari units, producing Gur, 
rab or Khandsari sugar, where sugarcane 
Is brought in bundles and is weighed as 
such, a rebate in regard to the binding 
material at 0.650 Kilograms per quintal, 

By order, 
R. Basudev, 
Secretary.” 
It was stated that there was a printing 
error in mentioning the figure ‘0.650 kg.’ 
and a corrigendum has been issued to 
correct it ~o ‘0.625 kg.’ per quintal in the 
Notification. 


3. The allegations in all the petitions 
cre identical and, therefore, we would 
State a fev representative facts from the 
writ petition filed by M/s. Sukhnandan 
Saran Dinesh Kumar and another, The 
petitioner are producers of sugar by open 
pan process, the product being described 
as khandsari sugar. This term is to be 
understood in contradistinction to the 
marketable commedity called ‘sugar’ 
which is produced by vacuum pan pro- 
cess. The raw material for manufactur- 
ing sugar or khandsari sugar 
cane. The vetitioners have set up a fac- 
tory for manufacturing khandsari sugar 
by open pan process. The petitioners buy 
sugarcane from the sugarcane growers. In 
order. to extend protection to the farmers 
who have undertaken raising of sugar- 
cane crop, the Central Government issu- 
ed the Control Order in exercise of the 
power conferred by S. 3 of the Essential 
Commodities Act, 1955. By Cl. 3 of this 
Order, power was conferred on the Cen- 
tral Government to fix minimum price 
of sugarcane to be paid by producers of 
sugar for sugarcane purchased by them. 
Cl. 4 confers similar power to fix the 
minimum price to be paid by the pro- 
ducers of khandsari sugar for sugarcane 
purchased by them. Other clauses of the 
Order for the present purpose are nof 
relevant, Cl. 2A was introduced by G.S.R, 
815 (E)/ESS. COM./Sugarcahe dated Sep- 
tember. 24, 1976, which. inter’alia, con~ 
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ferred power’ on the Central ‘Government 
and various other authorities ‘mentioned 
therein to allow a suitable rebate in re- 
gard to the weight of the binding mate- 
rial not:-exceeding 0.625 kg. per quintal 
of sugarcane, when sugarcane was pur- 
chased by the producer of sugar. Subse- 
quently, by Notification GSR 197 (E)/Ess. 
Com./Sugarcane dated March 20, 1978 
Cl. 4A. with the marginal note “Rebate 
that can be deducted from the price paid 
for sugarcane by producers of khandsarl 
sugar” was introduced. Cls. 4 and 4A are 
material for the present discussion and 
they may be extracted: 


“4 Minimum price of sugarcane payable 
by producers of khandsari sugar:— 


The Central Government or a State 
Government, with the concurrence of 
the Central Government, may, by notifi- 
cation in the Official Gazette, from time 
to time, fix the minimum price or the 
price of sugarcane to be paid by produ- 
cers af khandsari sugar or their agents 
for the sugarcane purchased by them: 

x x x 

Provided also that the Central Govern- 
ment or, with the approval of the Cen- 
tral Government, the State Government, 
may in such circumstances and subject 
to such conditions as it may specify allow 
a suitable rebate in the price so fixed.” 
"4A, Rebate that can be deducted from 

the price paid for sugarcane by 
producers of khandsari sugar:— 


A producer of khandsari sugar or his 
agent shall pay, for the sugarcane pur- 
chased by him, to the sugarcane grower 
or the sugarcane growers’ co-operative 
Society, either the minimum price of 
Sugarcane fixed under clause 4, or the 
price agreed to between the producer or 
his agent and the sugarcane grower or the 
Sugarcane growers’ co-operative society, 
as the case may be (hereinafter referred 
to as the agreed price :) 
Provided that: - | 

x x x 

(iii) Where the sugarcane is brought 
bound in bundles and weighed as such, 
the Central Government or, with the ap- 
proval of the Central Government, the 
State Government or the Director of 
Agriculture or the Cane Commissioner or 
the District Magistrate within their res- 
pective jurisdiction, may allow a suitable 
rebate in regard to the weight of the 


“Inserted vide Notification No. GSR 197 


(E)/Ess, Com./Sugarcane dated’. 20-3- 
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gram per quintal of sugarcane, and 

x x x 

4. Clause 4 conferred power on the 
Central Government or a State Govern- 
ment with the concurrence of the. Cen- 
tral Government to fix the minimum 
price or the price of sugarcane to be paid 
by producers of khandsari sugar or their 
agents for the sugarcane purchased by 
them. The second and third proviso ta 
cl, 4 were simultaneously introduced with 
cl. 4A. By the third proviso to cl. 4, 
power was conferred on the Central Gov- 
ernment or with the approval of the 
Central Government on the State Gov- 
ernment to allow a suitable rebate in the 
price fixed in exercise of the power con- 
ferred by clause 4. The purpose under- 
lying the proviso is manifest. If the mini- 
mum price or price of sugarcane to be 
paid by producers of khandsari sugar is 
fixed, it is incumbent upon the producers 
of khandsarj sugar to pay that price and 
nothing less than that price on the pain 
of criminal prosecution. The authorities 
clearly envisaged a situation where sugar- 
cane may be brought in bundles to the 
unit manufacturing khandsari sugar and 
if the sugarcane is weighed with the bind- 
ing material used, the minimum price or 
price fixed by the Government to be paid 
per quintal of sugarcane would ipso facto 
include the weight of the binding mate- 
rial and if the power to grant rebate is 
not conferred the producer of khandsari 
sugar will be under an obligation to pay 
the same price even if the part of the 
payment was for something other than 
sugarcane, namely, binding material. The 
raison d’etre behind conferring this power 
is thus clearly discernible. 


75. Clause 4A made it obligatory to pay 
the minimum price of sugarcane if so fix- 
ed under cl. 4 or in the absence of price 
fixation, the negotaited price. Proviso (iii) 
to clause 4A confers power to allow re- 
bate not exceeding 0.625 kg. per quintal 
of sugarcane where sugarcane is brought 
in bundles and is weighed as such, i.e. 
with the binding material. Armed with 
this power, the 2nd respondent after ob- 
taining approval of the Central Govern- 
ment, as per letter dated September 6, 
1979, issued the impugned notification 
directing that where sugarcane is brought 
in bundles and is weighed as such a re- 


” 


. bate in regard to the binding material at 


0.625 kg. per quintal be allowed. 
6. Before adverting to the contentions 


raised. in this group of petitions it may 
þe made distinctly. clear that though 
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clause 3A was inserted in the Control 
Order in 1976 conferring similar power 
on the Central Government or with the 
approval of the Central Government, on 
the State Government to allow rebate at 
0.625 kg. per quintal of sugarcane pur- 
chased by manufacturers of sugar, such 
rebate was being prescribed by the Cen- 
tral Government since 1968. The Gazettes 
of India setting out the Notifications for 


the years 1968, 1971, 1972 and 1975 were- 


shown to us.. The notifications were issu- 
ed in exercise of the power conferred by 
clause 3 of the Sugarcane Control Order, 
1966. By the notifications hereinabove 
referred to minimum price of sugarcane 
per quintal payable by each sugar mill 
enumerated in the Schedule to the Noti- 
fication was fixed. While fixing this mini- 
mum price the Central Government auth- 
orired itself as also conferred power on 
the State Governments or the Commis- 
sioner or Director of Agriculture within 
their jurisdiction to allow a suitable re- 
bate in regard to the weight of binding 
material not exceeding 0.625 kg. per 
quintal of sugarcane. It thus clearly 
transpires that the power to fix the mini- 
mum price of sugarcane comprehended 
the power to fix rebate to be allowed for 
binding material where sugarcane is 
brought to the factory or the producing 
centre bound in bundles. However, to 
avoid any quibbling about the power to 
fix such rates of rebate, clause 3A was 
added in 1976 and an identicdl clause 4A 
was added in 1978 acquiring power to 
prescribe rebate to be allowed for bind- 
ing material where sugarcane is brought 
to the khandsari sugar producing units 
bound in bundles and weighed as such. 
This would at least show that since 1968 re- 
bate at 0.625 kg. per quintal of sugarcane 
purchased by producers of sugar is being 
allowed. Sugarcane is a raw material both 
for sugar and khandsari sugar, the dis- 
tinction between them being that when 
vacuum pan process is employed the end 
product is called sugar and when open 
pan process is employed the end product 
is called khandsari sugar. In case of either 
of them, the grower of sugarcane has 
hardly anything to.do with the end pro- 
duct. After the grower sells his sugar- 
cane, as far as “he is concerned, it is im- 
material whether’the producer produc€s 
sugar or khandsari sugar or rab or jag- 
gery or shakkar. Therefore, cl, 44 was in- 
troduced to avoid discrimination bevween 
producers of sugar and khandsari sugar 
in the matter of rebate to be 


allowed when the grower of sugarcane 
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brings the same kound in bundles to be 
delivered tc the producer. The producers 
of sugar have without a murmur accept- 
ed this position but once the producers . 
of khandsari sugar are brought within 
the purview of an identical provision, 
they have filed the present petitions, 


7 Mr. C. M. Ledha who led on behalf 
of the petitioners contended that the 
power to prescribe rate of rebate under 
third proviso to clause 4 is conditional 
upon the fixing of minimum price or price 
of sugarcane, and ss the pre-condition 
to exercise of power is not satisfied, the 
authorities cannot exercise power to pre- 
scribe rate of rebate. The submission is 
that where minimum price or price of 
sugarcane is fixed by the Government, in 
order to ensure that that price is paid 
for sugarcane and simultaneously to 
avoid any unauthorised deduction, the 
Central Government or the State Govern- 
ment may prescribe the rate of rebate to 
be allowea beyond which no deduction 
under the camouflage of rebate for. bind- 
ing material can be resorted to by the 
purchaser; but if the power to fix mini- 
mum price or price of sugarcane is not 
exercised, there does not arise a situation 
in which the power to prescribe rebate to 
be allowed for binding material can be 
exercised, It was urged that the power 
to fix price or minimum price of sugar- 
cane and to prescribe rate of rebate are 
not independent but they are jnter- 
dependent and one cannot be exercised 
without exercising the other. 


8 Clause 4 confers power on the Cen- 
tral Government or a State Government 
with the concurrence of the Central Gov- ` 
ernment to fix the minimum price or the 
price of sugarcane to be paid by produ- 
cers of khandsarj sugar for sugarcane 
purchased by them. Third proviso to 
clause 4 provides that the Central Gov- 
ernment or with the approval of the Cen- 
tral Government, the State Government 
may in such circumstances and subject 
to such conditions as it may specify, 
allow a suitable rebate in the price so 
fixed, If the provision were to end with 
clause 4, a serious contention would arise 
whether the power to determine rate of 
rebate can be exercised dehors the 
power to fix minimum price or price of 
sugarcane or can be unilaterally exercis- 
ed. Undoubtedly, if the power was exer- 
cised under clause 4 probably the pre- 
condition to exercise of power of pre- 
scribing suitable rebate viz. fixing of 
minimum price or price of sugarcane if 
not satisfied, the power to prescribe rate 
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of rebate could not have been exercised 
because the latter power for its exercise 
is dependent upon the power to fix price 
or minimum price. Both the powers are 
interrelated as would be evident from the 


language of third proviso: “............ as it 
may specify, allow a suitable rebate in 
the price so fixed.” The rebate is thus 


correlated to price fixed. Therefore prima 
facie it appears that the power to fix rate 
of rebate under the third proviso to 
clause 4 cannot be exercised without ex- 
ercising the power to fix price or mini- 
mum price. It being a conditional power, 
the satisfaction of condition giving rise 
to the occasion to` exercise of power 
is a must. Therefore, before the rate of 
rebate is prescribed the price or the 
minimum price of sugarcane as provided 
in the substantive part of clause 4 will 
have have to be fixed. From the price so 
fixed a rebate has to be allowed and, 
therefore, the power was conferred by 
the third proviso to prescribe the rate of 
rebate. The rebate contemplated by the 
third proviso to clause 4 is not neces- 
sarily confined to rate of rebate for bind- 
ing material only but permissible rate of 
rebate from the price or minimum price 
fixed under the substantive provision of 
clause 4 can be prescribed. 


9. Clause 4A stands on an indepen- 
dent footing and it is independent of 
clause 4. Cl. 4A is neither inter-depen- 
dent nor interrelated to cl, 4. Cl. 4A pro- 
vides that the producer of khandsari 
sugar or his agent shall pay for the sugar- 
cane purchased by him to the sugarcane 
grower or the sugarcane growers’ 
operative society either the minimum 
price of sugarcane fixed under clause 4 or 
the price agreed to between the producer 
or his agent and the sugarcane grower 
or the sugarcane growers’ . co-operative 
society as the case may be. Cl. 4A thus 
visualises a situation in which either the 
minimum price of sugarcane is fixed 
u/el. 4 or where no such price is fixed, 
the price agreed to between the sugarcane 
grower and the producer who purchased 
Sugarcane and even in this latter situa- 
tion the power to prescribe rate of re- 
bate only in respect of binding material 
was conferred on the Central Govern- 
ment or the authorities set out in the 
third proviso to cl. 4A. Therefore, fixing 
of the minimum price may be a pre- 
condition to the exercise of power under 
the third proviso of cl. 4, as far as cl. 4A 
jis concerned, even where the price to be 
paid by the producer to the sugarcane 
grower is the one negotiated between 
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the two, the producer or his agent will 
have to allow that much. rebate and no 
more for binding material if notified in 
exercise of the power conferred by the 
third proviso. This literal construction 
accords with the intendmen; of the pro- 
vision as would be presently pointed out. 


10. Mr. Lodha urged that if the pur- 
chaser and seller of sugarcane are free 
agents to negotiate the price, what use- 
ful purpose would be served by presctib- 
ing the rate of rebate statutorily? Says 
Mr. Lodha, that if higher rebate is to be 
allowed, the producer of khandsari sugar 
and the grower of sugarcane would work 
out the price accordingly and if less re- 
bate is allowed, it will have a direct im- 
pact on the negotiated price. This sub- 
mission proceeds on the unwarranted as- 
sumption that a producer of khandsari 
sugar and the grower of sugarcane are 
capable of negotiating the price as free 
agents and stand on a footing of equality. 
Sugarcane is a perishable commodity. The 
grower of the sugarcane is at the mercy 
of producers of sugar or khandsari sugar, 
It would be uneconomic for him to trans- 
port sugarcane to a long distance, By the 
very nature of the product, it being peri- 
Shable and transport over a distance be- 
ing uneconomic, the grower of sugarcane 
has limited choice in selecting the pro- 
ducer to whom it could be sold. Between 
the producer of khandsari and the 
grower of sugarcane, the first one is pri- 
marily in a position to dominate and dic- 
tate and they do not operate on the level 
of equality. Unquestionably, therefore, 
the grower of sugarcane in relation to 
the producer of the khandsari sugar 
would be weaker and it is he who requires 
to be protected. Now, if the protection of 
fixing of minimum price is not resorted 
to because the authorities under the Con- 
trol Order may have information before 
them that looking to the supply and de- 
mand and the market economy, the 
grower of sugarcane would be able to 
obtain a reasonably fair price for his lab- 
our, the only thing which is required to 
be protected against is inequitous, un- 
authorised and impermissible deductions. 
It appears that in the State of Uttar Pra- 
desh and Bihar the weight of the binding 
material when sugareane is brought in 
bundles to the producer has been a fruit- 
ful source for the producers of khandsari 
sugar to make deductions from the weight 
of sugarcane delivered to them in such 
an exorbitant quantity as to deny in 
real money worth the negotiated price. 
This can be demonstrablv established bv 
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the claim made in these petitions that the 
weight of binding material is 2.5 kg. per 
quintal of sugarcane while the auth- 
orities have prescribed only 0.625 kg. per 
quintal of sugarcane and the national 
average as worked out by National Sugar 
Institute, Kanpur is 0.741 kg. per quintal 
of sugarcane. If the price of sugarcane 
is fixed per quintal and the deduction is 
made as contended herein, it does not 
require imagination or mathematician’s 
intellect to work out the invisible loss 
inflicted by the subtle method on the 
growers of sugarcane. Therefore, while 
retaining the power to fix minimum price 
or price to be paid and also in a given 
Situation leaving it to the purchaser of 
sugarcane and grower of sugarcene to 
negotiate the price, in order to eschew 
any exploitation of the weaker section 
between the two, the power to prescribe 
the rate of rebate was acquired and can 
be rightly enforced. Therefore, viewed 
from either angle, there is no merit in 
the submission that unless the power to 
fix the price or minimum price is exer- 
cised there is no power to prescribe the 
rate of rebate. Language of cl. 4A on a 
literal or grammatical construction nega- 
tives the submission and it must as well 
be rejected looking to the intendment 
underlying this provision. 


11. Mr. Shanti Bhushan, learned coun- 
sel appearing for the petitioners in Writ 
Petitions Nos. 732 to 763 urged thet as- 
suming that power to prescribe rate of 
rebate under cl. 4A read with the third 
proviso could also be exercised where 
price of sugarcane may be left to be 
negotiated between the growers of sugar- 
cane and producers of khandsarj sugar, 
yet the quantum as determined must at 
least have reasonable relation to the 
reality of market situation as well as pre- 


valent trade practice. He urged that 
viewed from this angle fixation of rate 
of rebate at 0.625 kg. per quintal of 


Sugarcane is unjust and unfair and there- 
fore the Court should strike down the 
impugned notification on the ground that 
the determination is arbitrary and utter- 
ly unrelated to trade and practice. Si- 
multaneously he contended that assuming 
that national average of weight of bind- 
ing material works out at 0.741 kg. per 
quintal as submitted by the respondents 
on the strength of the report of National 
Sugar Institute, Kanpur, there was absolu- 
tely no justification for reducing the same 
to 0.625 kg. per quintal and therefore the 
prescribed ‘rate of rebate ‘apart from 
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being arbitrary is unrelated to trade-and 
practice and deserves to be quashed. In 
this connection, he referred to Para- 
graph 6 of the counter-affidavit filed by 
Shri H. A. M. L. Vaz, Deputy Secretary, 
Ministry of Agriculture, Department of 
Food in which it is stated as under: 


“The limit of 625 grams per quintal 
was adopted, as it was allowed by the 
States of U, P. and Bihar before the Cen- 
tral Government took over the control 
over the price of sugarcane, and has con- 
tinued since then. Representations were 
received from the Associations of the 
vacuum pan sugar mills etc. against that 
limit. A survey was carried out by the 
National Sugar Institute, Kanpur, and 
the average weight of the binding mate- 
rial worked cut to 0.741 kg. per quintal 
for the winter season of the selected 
factories spread over the whole country. 
Subsequently, on receipt of a representa- 
tion from the Madras State Federation 
of Co-operative Sugar Factories, views 
of the State Governments in the matter 
were also called for, with the specifie 
request that they might also ascertain 
the views of the cane growers. The 
major sugar producing State Govern- 
ments of U. P., Punjab, Rajasthan, Maha- 
rashtra, Karnataka, Andhra Pradesh, 
Pondicherry, West Bengal, Orissa, Ma- 
dhya Pradesh, Kerala and Gujarat, re- 
commended that the limit already pre- 
scribed was adequate and that there was 
no need to revise it. The Bihar Govern- 
ment had already indicated the same 
view. Hence fixation of that limit can- 
not be said to be unreal and arbitrary or 
oa tc actualities of trade and prac< . 
ice.” 


12. Petitioners countered it by the 
affidavit in rejoinder of Shri Prem Par- 
kash Aggarwal; the relevant portion of 
para 4 reads as under: 

"With reference to Para 6 of the coun- 
ter-affidavit I say that to the best of my 
information no survey was carried out 
at any time after 1976. It is to the best 
of my information that National Sugar 
Institute, Kanpur, conducted some kind 
of survey in 1964 or earlier.” 

This half-hearted lack of knowledge 
would not be sufficient to reject what Mr. 
Vaz stated in his counter-affidavit, How- 
ever, to put this factual averment beyond 
the pale of controversy Mr. Girish Chan- 
dra, learned advocate who appeared for 
the Union Government produced a file 
of the Department of Food, Sugar Policy 
Desk, in which claim for upward revi- 
sion of. allowance for - binding . material 
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presently allowed . under. Sugar - (Control) 
Order, 1966 in the light of the suggestions 
received from Indian Sugar Mills. Asso- 
ciation as per its letter dated July 14, 
1977 has been meticulously examined. It 
appears that Indian Sugar Mills Associa- 
tion approached the Central Govern- 
ment requesting it for upward revision 
of the rebate for binding material till 
then granted under the Control Order. 
Indian Sugar Mills Association appears 
to be the spokesman of the sugar indus- 
try. Probably a grievance was voiced 
that while producers of sugar are under 
a statutory obligation to grant the pre- 
scribed rate of rebate, the producers of 
khandsarj sugar are under no such obli- 
gation even though they purchase sugar- 
cane from the same market. Accordingly 
while examining the question whether 
any upward revision in the rate of rebate 
should be allowed to the producers . of 
sugar who purchase sugarcane, it was 
decided to simultaneously introduce an 
identical provision in respect of purchase 
of sugarcane by producers of khandsari 
sugar. That is the genesis of the intro- 
duction of cl. 4A in the Control Order. 
The file meticulously examines the sug- 
gestion for upward: revision of the ratë 
of rebate, It clearly transpires from the 
file that a circular letter was sent to all 
the governments of sugar producing 
States requesting them to intimate their 
view on the desirability or otherwise of 
any upward revision in the existing quan~ 
tum of rebate of 0.625 kg. per quintal in 
respect of the weight of the binding mate- 
rial where sugarcane is brought bound 
in bundles and weighed as such. It may 
be briefly mentioned that Punjab, Guja- 
rat, Karnataka and U. P., did not con- 
sider it necessary to grant any upward 
revision. On the other hand, Tamil Nadu, 
Kerala, West Bengal, Pondicherry, Har- 
yana, Rajasthan and Orissa were of the 
opinion that there is some justification 
for an upward revision not exceeding 
ï kg. per quintal. The State of Bihar 
took a neutral stand stating that in Bihar, 
Sugarcane is not supplied bound in 
bundles and therefore the question of 
giving any rebate in respect of binding 
material does not arise, After ascertain- 
ing the views of the different State Gov- 
ernments, the department was of the 
view that since the views of the State 
Governments are sharply divided a re- 
quest may be made to Director, National 
Sugar Institute, Kanpur to carry out an 
-independent study in regard to the quan- 
tum of rebate that should be given -for 
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binding material, to. enable the Govern- 
ment to take a final decision, on the re- 
quest. of the industry. for upward. revi- 
sion of the existing rebate of 0.625 kg. 
per quintal, This is the genesis of the 
report of the Director, National Sugar 
Institute referred to in Para 6 of the 
counter-affidavit. The summary of the 
report of. the Director, National Sugar 
Institute, Kanpur was examined and it 
was observed that the percentage of the 
binding materials varies from State to 
State and ranges between 0.64 to 1.5% 
except in Orissa where it is found to be 
3.00%. When the matter was still under 
consideration of the Department, the pre- 
sent writ petitions were filed. It was ob- 
served that the present rate. of rebate is 
in force for the last over 20 years, so far 
as the vacuum-pan sugar manufacturers 
are concerned and the same can be ap- 
plied to the khandsari sugar manufac- 
turers also. Probably further examination 
of the request for upward revision ‘came 
to be stalled in view of the fact that the 
present writ petitions were filed, 


13. In the light of the fact situation 
hereinabove set-out, it is difficult to ac- 
cept the submission that the fixation of 
rate of rebate for binding material at 
0.625 kg. for the whole country is either 
arbitrary or unreal or unrelated to trade 
and practice. The rate of rebate seems to 
have been determined by the law of aver- 
ages after collecting information from all 
over the country. Coupled with this is the 
fact that the present rate of rebate is in 
vogue for over a quarter of a century. 
It in itself is sufficient to negative the 
contention that the rate of rebate is fix- 
ed arbitrarily or is unrelated to trade and 
practice. 


14. The next submission is that as- 
suming that the Central Government was 
influenced by the report made by the 
Director of the National Sugar Institute, 
Kanpur, the report suggests that the aver- 
age works out at 0.741 kg. per quintal, 
being approximately the mean between 
0.64 and 1.5%. Therefore, it was vehe- 
mently urged that there was no justifica- 
tion for further reducing it to 0.625 kg. 
When the determination has to be made 
on law of averages and applicable to the 
whole country, the final figure cannot be 
mathematically determined, If the exist- 
ing rate of rebate, determined on the 
national average is marginally higher or 
lower than the average- worked out by a 
later study team, it cannot be said that 


the existing prescription is arbitrary or *~ 
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unrelated to trade or practice. No doubt, 
if the range is wide, and the gap is un- 
explained, realistic redetermination may 
be directed. According ito the average 
worked out by the Director of the Nation- 
al Sugar instiute, all India average 
rate of rebate would work out at 0.741 
kg. per quintal while the Government 
has been fixing for over a quarter of a 
century the rate of rebate at 0.625 kg. 
per quintal. Thus the differential between 
what is prescribed and what is calculat- 
ed by the study is not so wide as to 
render the prescribed rate arbitrary or 
unrealistic. The differentials being within 
a narrow range, the one which is in 
vogue for over a quarter of a century 
cannot be rejected as arbitrary or un- 
related to trade and practice. Nor is the 
Court competent to work out the exact 
permissible rebate 
accuracy, 


15. A reference at this stage to a piece 
of evidence furnished by the petitioners 
would suffice te repel the contention of 
the petitioners that the average weight 
of binding material is 2.5 kg. per quin- 
tal and, therefore, the prescribed rate is 
not merely marginally low but ‘wholly 
unrealistic. Annexure I to the rejoinder 
affidavit filed by Shri Prem Prakash 
Aggarwal, Secretary of Gur Khendsari 
Utpadak Sangh, Roorkee, dated Decem-~ 
ber 24, 1981, purports to be a repert of 
the Assistant Sugarcane Commissioner on 
his visit to M/s. Anandprakash Atul- 
kumar, a Khandsari sugar producing unit 
on January 25, 1978. He was accompanied 
by Shri Ravi Shankar Shukia, Khandsari 
Officer, Sarvashri S. D. Verma, R. C, 
Kureel, Deoband and Navin Chandra, 
Khandsari Inspectors. In order to ascer- 
tain the average weight of binding mate- 
rial a truck loaded to its full capacity 
with sugarcane was weighed. The gross 
weight was 37 quintals and 36 kgs. Shri 
Shobha Ram, the owner of the sugercane 
was directed to remove the joon bind- 
ing material) of sugarcane. The weight of 
M. Trolly was found to be 21 gqvintals 
and 40 kgs. Substracting the weight of 
trolly from the gross weight, the weight 
of sugarcane with binding materials 
worked out at 15 quintals and 9€ kgs. 
Then followed the calculation which may 
be extracted: 


“The above farmer (kastkar) alsa re- 
ported that the sugarcane was being pur- 
chased at Rs. 9.10 p. per quintal. Ap- 
proximately about 1830 quintals cane was 
lying at site. The weight of the joon (bind- 
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ing material) after it had been removed 
came to 32 kgs.” 
If the actual weight of the binding mate- 
rial in respect of 1800 quintals of sugar- 
cane turned out to be 32 kg., obviously 
per each quintal it would be much less 
than 0.625 kg. Mr. Shanti Bhushan, how- 
ever, attempted to urge that the last sen- 
tence in the report is disjointed and 
misplaced and he wanted us to read the 
Report as meaning that the weight of 
Sugarcane in the trolly was 15.96 kg. and 
that the weight of the binding material in 
respect of the same was 32 quintals and, 
therefore, on an average it would work 
out at 2 kg. per quintal. It is not possible 
to read the Report in the manner indi- 
cated by Mr. Shanti Bhushan. In fact, 
the Report was produced on behalf of the 
petitioners and not a word has been stat- 
ed in the affidavit to which it is annexed 
as to how the Report is to be read. It 
would thus appear that the rate of rebate 
set out in the impugned Notification bears 
resemblance to the sample testing of 
actual weight of binding material used in 
binding sugarcane when brought in 
bundles to the khandsari factory. 

16. Our rejection of the submission 
should not be interpreted to imply that 


mo case is made out for upward revision: 


of the rate of rebate for binding material, 
There is by the law of averages as recent- 
ty worked out in 1980-81, an examinable 
ease for revision up to at least 0.741 kg. 
per quintal. We do not purport to indi- 
cate the figure as a judicial pronounce- 
ment but we believe that the Central 
Government would continue its examina- 
tion of the request made by Indian Sugar 
Mills Association, shelved because of 
these petitions, for upward revision and 
realistically examine the same as early 
as possible and before the next crushing 
season commences. With this we reject 
the submission that the fixation of rate 
ef rebate at 0.625 kg. per quintal in the 
impugned notification is arbitrary or un- 
related to trade and practice. 


17. Mr. Kackar, learned counsel who 
sppeared in Writ Petitions 777-796 and 
1131-52/81 urged that the impugned noti- 
fication places a restriction on the free- 
dom of trade guaranteed to the petition- 
ers under Art. T9 (1) (g) and as it is nei- 
ther shown to be reasonable nor imposed 
in public interest, it is violative of the 
freedom of trade and is, therefore, void. 

18. Whenever it is contended that a 
regulatory measure imposes restriction 
upon the freedom of trade guaranteed by 
Art, 19 (2 (€), it must be shown that the 


x 
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restriction so imposed directly and: pro- 
ximately interferes in praesenti with the 
exercise of freedom of trade. If the alleg- 
ed restriction does not directly or proxi- 
mately interfere with the exercise of free~ 
dom of trade, the freedom guaranteed by 
Art. 19 (1) (g) is not violated. Petitioners 
contend that they have a right to carry 
on trade of manufacturing khandsari 
sugar and for facilitating the carrymg 
on of this trade they have to buy the 
raw material called sugarcane. When 
they buy sugarcane in the absence of fix- 
ing of minimum price for sugarcane 
the sugarcane grower and the producer 
of khandsari sugar are free to negottate 
the price. The negotiated price would 
take care of the condition in which sugat- 
cane should be supplied. It would be open 
to the producer of khandsari sugar to 
buy sugarcane from the grower who may 
be asked to bring sugarcane not bound 
in bundles. The rebate for binding mate- 
rial is to be allowed only when sugar- 
cane is brought to the khandsari sugar 
producing unit bound in bundles. [Tt 1s 
always open to the purchaser of sugar- 
cane to insist upon the grower bringing 
the sugarcane not bound in bundles and 
he is free to negotiate the price when 
price or minimum price of sugarcane ÍS 
not fixed and the impugned notification 
will not even remotely impinge upon 
his freedom to carry on his trade. There- 
fore, the short answer is that the restric- 
tion complained of does not directly and 
proximately interfere with the exercise 
of freedom of trade and Art. 19 (1) (g) is 
not. attracted, 


19. Assuming that the impugned noti- 
fication making it obligatory to grant re- 
bate for binding material when sugarcane 
is brought bound in bundles to the ex- 
tent prescribed in the impugned notifica- 
tion. does impose a restriction on the free- 
dom to carry on trade, the next. question 
is, whether the restriction is reasonable 
and imposed in the interest of general 
public. Once it is assumed that the im- 
pugned notification imposes a restriction 
on the freedom of trade, the burden is on 
those who support it, to show that the 
restriction imposed by the impugned law 
is reasonable and is imposed in the inter~ 
est of general public. In other words, the 
burden is on those who seek the protec~ 
tion of cl. (6) of Art. 19 and not on the 
citizen who says that the restrictive en- 
actment is invalid (see Saghir Ahmad v. 
State of U. P., (1955) 1 SCR 707: (AIR 
1954 SC 728), Khyerbari Tea Co. Ltd. v. 
State of Assam, (1964) 5 SCR 975: (AIR 
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1964 SC 925) and Vrajlal Manilal & Co. 
v. State of Madhya Pradesh, (1970) 1 SCR 
490: (AIR. 1970 SC 129)), It is of course 
not. necessary to recall the disssent of 
Sarkar, J. in Khyerbari Tea Co. Ltd. ease, 
The learned Judge was of the view that 
the whole theory of burden of proof 
rests on the assumption that clause (6) of 
Article 19 carves out an. exception and 
that the burden fo prove that the case 
is covered by the exception is on him 
who pleads the same, but if was observ- 
ed that this way of reading the Consti- 
tution is not proper and one may legiti- 
mately say that there is no exeeption be~ 
cause the real fundamental right is what 
is left after the restriction has been im- 
posed, Consistently with the majority 
view, the burden will be on the auth- 
ority who claims the protection of cl. (6) 
of Art, 19 to show that the restriction is 
a reasonable one and that it is imposed in 
the interest of general public, 


20. Having settled the question of 
burden, the passing submission made by 
Mr. Kackar may be dealt with. It was urg- 
ed that in the batch of petitions in which 
he appears neither the Union Govern- 
ment nor the State of Uttar Pradesh has 
filed counter-affidavit and, therefore, one 
can say that no attempt has been made 
to justify the restriction. We are not 
disposed to accept this submission because 
the Union Government has filed counter~ 
affidavit in Writ Petitions Nos. 6443-6444 
of 1980 and all the petitions in this bateh 
raised identical contentions and were 
directed to be heard with Writ. Petitions 
Nos. 6443-6444 of 1980. Undeserved res~ 
pect for processual justice may have per- 
suaded us to direct the Union Govem- 
ment to file a copy of the counter-affida- 
vit in each petition which we consider 
superfluous, At any rate, the petitioners 
in the petitions in which Mr. Kackar ap- 
pears, were supplied a copy of the coun~ 
ter-affidavit and therefore this passing 
Submission must be negatived, 


21. If freedom. of trade postulates, 
inter alia, freedom to negotiate price for 
purchase and sale both the raw material! 
and the finished product, the Control 
Order confers power to fix price of sugar= 
cane and to that extent there is a restrte~ 
tion on freedom of trade, But. the restrie- 
tion -is not under examination. here. Even 


.when he is left free to negotiate the pric? 


where either the Central Government 
or with the approval of the Central Gov- 
ernment, the State Government does not 
fix minimum price or price of sugarcane 
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there. is a further restriction.on. his free- - 


dom of negotiating the price.. because. he 
is statutorily bound to give rebate for the 
binding material as prescribed in the im- 
pugned notification. To this extent one 
may give credence to the contention that 
there is a marginal restriction on the 
freedom of trade. 


22. The statutory prescription of quan- 
tum of rebate for binding material has 
been prescribed for the benefit of sugar- 
cane growers. Producers of sugar and 
khandsari sugar constitute a powerful 
trade lobby, the fact of which one can 
take judicial notice, Sugar being an assen- 
tial commodity occasionally kept in short 
supply and being a commodity needed. 
for consumption by almost the entire 
population, the powerful industry mag- 
nates in this field are in a position to 
dominate both the growers of sugarcane 
as also the consumers of the essential 
commodity. Number of regulations have 
been enacted almost since the dawn of 
independence to regulate this powerful 
combination of manufacturers of sugar 
and khandsari sugar all over the country 
for the ultimate benefit of consumers on 
the one hand and on the other hand the 
farmers and the growers of sugarcane 
with their small holdings and raising a 
perishable food crop. The marginal far- 
mers, are unable to stand up against the 
organised industry. It does not require 
long argument in this predominantly 
agricultural society that the farmers hav- 
ing small holdings need protection for 
selling at fair price their meagre agricul- 
tural produce. As far back as 1953, the 
U. P. Legislature enacted U. P. Sugar- 
cane (Regulation of Supply and Pur- 
chase) Act, 1953, for rational distribution 
of sugarcane to factories, for its develop- 
ment on the organised scientific line, to 
protect the interest of cane growers and 
of the industry, ete. Constitutionality of 
this Act was challenged on various 
grounds including one under Art. 19 (1) 
(g). In Ch. Tika Ramji v. The State 
of U. P., 1956 SCR 393: (AIR 1956 SC 
676), this Court repelled the challange 
under Art. 19 (1) (g) holding that the 
restriction which is imposed upon the 
canegrowers in regard to sales of their 
sugarcane to the occupiers of factories 
in areas where the membership of the 
Canegrowers Co-operative Society is not 
less than 75 per cent of the total cane- 
growers within the area, is a reasonable 


restriction in’ the public interest design- 
ed ‘for safeguarding the’interest of ‘the. 
sugarcane: 


‘large majority of growers of 
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in- the area and works for the greatesti- 
good of the greatest number. The propo- 
sition. is now beyond the pale of contro- 
versy that the State can impose a restric- 
tion in the interest of general public on 
the right of a party to contract where 
in the opinion of the Government the 
contracting parties are unable to nego- 
tiate on the footing of equality. Constitu- 
tional validity of statutes prescribing | 
minimum wages has been founded on this 
proposition. The principle can be effec- 
tively extended to the powerful sugar 
industry and the cane growers because 
the cane growers admittedly are at a com- 
parative disadvantage to the producers 
of sugar and khandsari sugar who were 
described in the course of arguments as 
Sugar barons. It does not require an ela- 
borate discussion to reach an affirmative 
conclusion that sugarcane growers who 
are farmers cannot negotiate on the foot- 
ing of equality with the producers of 
Sugar anc khandsari sugar. The State 
action for the protection of the weaker 
sections is not only justified but absolute- 
ly necessary unless the restriction impos- 
ed is excessive. 


23. Viewed from another angle, the im- 
pugned restriction is entirely reasonable. 
If price or minimum price of sugarcane 
is fixed, the producers of sugar would 
try to circumvent the price or minimum 
price by unrealistic and impermissible 
deductions. The rebate for the weight of 
binding material seems to be a sourcé 
for indulging in this nefarious, if not 
wholly fraudulent conduct, It is equally 
well settled that the State can impose 
reasonable restrictions under cl. (6) of 
Art. 19 to prevent fraud or where ad- 
vantage of a fraudulent conduct is sought 
zo be taken (see Fedco (P.) Ltd. v. S. N. 
Bilgrami, (1960 2 SCR 408: (AIR 1960 
SC 415)). The impugned restriction serves 
twofold purposes: (i) it ensures price of 
sugarcane avoiding impermissible deduc- 
tions; (ii) it circumvents possible fraud 
by making such deductions as would ren- 
der illusory even the negotiated price, if 
not fixed price. And it is indisputable 
that if the rebate is not statutorily pre- 
scribed the cane growers will be at the 
mercy of the producers of sugar and 
Fhandsari sugar. If price or minimum 
price of sugarcane can be fixed by the 
State, because this power was never ques- 
tioned before us, this very power com- 
rrehends the power to provide such inci- 
dental and ancillary regulations which 


` will ensure the price. Price fixation mea- 


sure is: for protection of. the -farmer from 
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the exactions of producers against which 
he cannot protect himself. (See Lee Neb- 
bia v. People of the State of New York, 
(4933) 78 Law ed 940 at p. 960). The im- 
’ pugned measure ensures price either fix- 
ed or negotiated and, therefore, it is a 
restriction which is undoubtedly reason- 
able and is imposed in the interest of 
general public and the guarantee of free- 
dom of trade is not violated, 


24. The last submission is that in 
order that the restriction may be reason- 
able it must have reasonable relation to 
the object which the statute seeks to 
achieve and must not be in excess of the 
object, It was urged that the Sugarcane 
Control Order was issued in exercise of 
power conferred by S. 3 of the Essential 
Commodities Act. One of the objects 
Sought to be achieved by the Essential 
Commodities Act, 1955, is to ensure avail- 
ability at fair price the essential com- 
modity to the consumers. It was further 
urged that one can visualise that the 
power to fix minimum price or price of 
sugarcane may have a rational nexus to 
the object sought to be achieved, namely, 
availability of sugar to the consumers at 
fair price. But it was urged that prescrib- 


ing the rate of rebate for bind- 
ing material has no relation with 
the aforementioned object. This sub- 


mission does not commend to us for 
the obvious reason that the restriction is 
imposed in the interest of the cane grow- 
ers and the State while ensuring that 
Sugar, a commodity of daily consumption 
by almost every one in this country, is 
available to everyone at a fair price si- 
multaneously wanted to ensure that the 
grower of sugarcane, another weaker sec- 
tion of the society is not left to the vaga- 


ries of trade or the powerful sugar in- 


Gustry. To strike the balance between 
the conflicting interests not only State 
acquired power to fix minimum price of 
sugar and khandsari sugar but that this 
wholesome effort may not work to the 
disadvantage of the sugarcane growers 
another weaker section of the society, the 
Bower to prescribe rate of rebate was 
acquired. And the power to fix price or 
minimum price comprehends the power 
to so regulate supply as to ensure the 
price so fixed and to ensure that in the 
` name of unauthorised and unwarranted 
deduction the price fixed or negotiated 
is not rendered illusory. 


25. Views from either angle the re~. 


striction. is both, reasonable and it is im- 


joosed .in the interest of general public, | 
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and has a rationat relation to the object 
sought to be achieved by the Control 
Or der, ‘ 


26. These were all the contentions in 
this batch of petitions and as none has 
merit in it, the petitions fail and are 
dismissed with costs; hearing fee is one 


set, 


Petitions dismissed, 





AIR 1982 SUPREME COURT 913 
(From: (1976) 2 APLJ (HC) 254) 
A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 


Civil Appeal No. 1346 of 1976, D/- 5-3- 
1982. 


State of Andhra Pradesh, Appellant v, 
Mohd. Ashrafuddin, Respondent, 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973), 
S. 3 (i) — ‘Holding’, interpretation of — 
Expression ‘held’ in definition of ‘holding’ 
connotes both ownership as well as pos- 


session — Land transferred under un- 
registered sale deed pursuant to agree- 
ment for sale — Transferor is holding as 


owner, although he is not in possession. 
(1976) 2 APLY (HC) 254: 1976 Andh LT 
500, Reversed. (Interpretation of Statu- 
tes; Words and Phrases— ‘Held’), 


The word ‘held’ is not defined in ths 
Act. ‘Held’ connotes both ownership as 
well as possession. And in the context of 
the definition it is not possible to inter- 
pret the term ‘held’ only in the sense of 
possession, For example, if a land is held 
by an owner and also by a tenant or by 
a person in possession pursuant to a con- 
tract for sale, the holding will be taken 
to be the holding of all such persons. It 
obviously means that an owner who is 
not in actual possession will also be taken 
to be a holder of the land. If there was 
any doubt in this behalf, the same has 
been dispelled by the explanation attach- 
ed to the definition of the term ‘holding’. 
The explanation clearly contemplates 
that the same land can be the holding of 
two different persons holding the land in 
two different capacities, Therefore the 
respondent, who has transferred soma 
lands to another person under unregis- 
tered sale deeds pursuant to an agree- 
ment for sale, in view of the definition 
certainly is holding as an owner, although 
he is not-in possession. (Para 8} 
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lt is by now well settled that a person 
În possession pursuant to a contract for 
sale does not get title to the land unless 
there is a valid document of title in his 
favour. In the instant case the transferee 
came into possession in pursuance of an 
agreement for sale but no valid deed of 
title was executed in his favour. There- 
fore, the ownership remained with the 
transferor, But even in the absence of a 
valid deed of title the possession pursuan= 
to an agreement of transfer cannot be 
Said to be illegal and the transferee is 
entitled to remain in possession. If per- 
chance he is dispossessed by the trans- 
feror, he can recover possession, ThE 
transferor cannot file any suit for getting 
back possession but all the same he will 
continue to be the owner of the land 
agreed to be transferred. The respondent, 
satisfies the conditions contemplated by 
the definition of the term ‘holding’ and 
the land transferred by him under a de- 
fective title deed will form part of his 
holding. Therefore the land in possession 
of the transferee can be taken to be a 
part of the holding of the transferor- 
respondent. (1976) 2 APLJ (HC) 254: 1976 
Andh LT 500, Reversed. (Para 9) 
There may be cases in which some pre- 
judice might be caused to some tenure 
holders but that cannot be helped. If the 
definition of the term ‘holding’ is couch- 
ed in clear and unambiguous language 
the court has to accept it as it stands, 
and if it is so construed, there is not the 
slightest doubt that the same land can be 
a part of the holding of various persons 
holding it in different capacities. When 
the terms of the definition are clear and 
unambiguous there is no question of tak- 
ing extraneous aid for construing it. l 
(Para 13) 


Mr. L. N. Sinha, Attorney General, Mr, 
P. P. Rao, Sr. Advocate and Mr. B. Para- 
tasarthy, Advocate with them, for Appel- 
lant; Mr. P. Govindan Nair, Mr. S. K. 
Mehta, P. N. Puri and M. K. Dua, Advo- 
cates, for Respondent. 

MISRA, J.:— The present appeal by 
special leave is directed against the judg- 
ment and order of the High Court of 
Andhra Pradesh dated the 17th of Sep- 


tember, 1976 allowing a civil revision 


arising out of proceedings under the An- 
dhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act, 1973, here- 
inafter referred to as ‘the Act’, 

2. The holding of the respondent con- 
sisted of survey Nos. 36, 37, 41, 42 and 
92, all dry, admeasuring acres 88.46 cents 
in village Ghotkuri in district Adilabad, 
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It appears that he had transferred 17 
acres from survey No. 36 and 11 acres 
and 48 cents from survey No. 41 to an- 
other person under unregistered sale 
deeds pursuant to an agreement for sale, ` 
and had gifted away survey Nos. 37, 42 
and 92 to his own son Naimuddin by a 
document written on a plain paper. 


3. Pursuant to a notice under Sec. 8 
of the Act the respondent filed a declara- 
tion in respect of his holding. In his 
declaration, however, he did not include 
in his holding the area transferred by him 
under two unregistered sale deeds and 
the aforesaid gift deed. 


4. The Land Reforms Tribunal ignor- 
ing the aforesaid transfers computed his 
holding at 1.7692 standard holding. Under 
the Act he was entitled to possess one 
standard holding only. He was, therefore, 
asked to surrender land equivalent ta 
0,7692 standard holding, 


5. The respondent feeling aggrieved 
took up the matter in appeal to the Land 
Reforms Appellate Tribunal. He, how- 
ever, confined his appeal to the land 
covered by the two sale deeds in respect 
of survey Nos. 36 and 41 and submitted 
to the finding of the Land Reforms Tri- 
bunal regarding the gift of survey Nos. 
37, 42 and 92. The Appellate Tribunal 
confirmed the order of the Land Reforms 
Tribunal and ignored the sale deeds ex- 
ecuted by the respondent in respect of 
survey Nos. 36 and 41. The respondent 
challenged the order of the Appellate 
Tribunal by preferring a revision to the 
High Court. The High Court in its turn 
allowed the revision holding that the land - 
transferred under the two _ sale deeds 
could not be included in the holding of 
the respondent for ascertaining the ceil- 
ing area. The High Court has given the 
benefit of Section 53A of the Transfer of 
Property Act to the person in possession 
of the plots pursuant to the contract for 
sale and treated the land as a part of his 
holding. The State of Andhra Pradesh 
has come up in appeal to this Court, 


6. The Attorney General appearing 
for the State has raised only one conten- 
tion. According to him, on a correct in- 
terpretation of the definition of ‘holding’ 
as given in cl. @) of S. 3 of the Act, the 
land transferred by the respondent will 
still continue to be a part of his holding. 
In order to appreciate the contention we 
have to read the deétinition of ‘holding’ 
along with the explanation attached to its 
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“3 (i) holding’ means the entire land 
heid by a person,— 

(i) as an owner; 

Gi) as a limited owner; 

(iii) as a usufructuary mortgagee; 

(iv) as a tenant; 

(v) who is in possession by virtue of 
a mortgage by conditional sale or through 
part performance of a contract - for the 
sale of land or otherwise, or in one oF 
more of such capacities; 
and the expression ‘to hold land’ shail be 
construed accordingly. 


Explanation. Where the same land is 
held by one person in one capacity and 
by another person in any other capacity, 
such land shall be included in the hold- 
ing of both such persons.” 

The term ‘holding’ takes in its fold land 
held by various persons in various capa- 
_ cities viz., as an owner, aS a limited 
owner, as a usufructuary mortgagee as 
a tenant or as a person in possession by 
virtue of a mortgage by conditional sale 
or through part performance of a con- 
tract for the sale of land or otherwise, 
or in one or more of such capacities, The 
Explanation appended to the definition 
clearly contemplates that if the same land 
is held by one person in one capacity and 
by another person in another capacity 
such land shall be included in the hold- 
ing of both such persons. Obviously, 


therefore, the same larid can be taken to 


be a part of the holding of more persons 
than one provided they hold it in dif- 
ferent capacities. 

7. Shri P. Govindan Nair appearing 
- for the respondent on the other hand has 
contended that the expression ‘held’ in 
the definition of ‘holding’ contemplates 
ownership with possession and that if 


this be so the transferee who is in posses- 
sion will be taken to be the holder of the 
land transferred, and not the respondent 
who was the transferor and who was not 
in possession. He has also contended that 
the interpretation sought to be put by the 
Attorney General on the definition would 
create an anomalous situation. 


8. The word ‘held’ is not defined in 
the Act. We have, therefore, to go by 
the dictionary meaning of the term. Ac- 
cording to Oxford Dictionary ‘held’ 
means: to possess; to be the owner or 
holder or tenant of: keep possession of; 
occupy. Thus, ‘held’ connotes both owner- 
ship as well as possession. And in the con- 
text of the definition it is not possible to 
interpret the term ‘held’ only in the 
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‘land is held by an owner and also by a 


tenant or by a person in possession pur- 
suant to a contract for sale, the holding 
will be taken to be the holding of all 
such persons, It obviously means that an 
owner who is not in actual possession 
will also be taken to be a holder of the 
land. If there was any doubt in this be- 
half, the same has been dispelled by the 
explanation attached to the definition of 
the term ‘holding’, The explanation 
clearly contemplates that the same land 
can be the holding of two different per- 
sons holding the land in two different 
capacities. The respondent in view of the 
definition certainly is holding as an 
owner, although he is not in possession. 


9. It is by now well settled that a 
person in possession pursuant to a con- 
tract for sale does not get title to the land 
unless there is a valid document of title 
in his favour. In the instant case it has 
already been pointed out that the trans- 
feree came into possession in pursuance 
of an agreement for sale but no valid 
deed of title was executed in his favour. 
Therefore, the ownership remained with 
the respondent-transferor. But even in 
the absence of a valid deed of title the 
possession pursuant to an agreement of 
transfer cannot be said to be illegal and 
the transferee is entitled to remain in 
possession. If perchance he is dispossess- 
ed by the transferor, he can recover pos- 
session. The transferor cannot file any 
suit for getting back possession but all 
the same he will continue to be the 
owner of the land agreed to be transfer- 
red. The respondent, in our considered 
opinion, satisfies the conditions contem- 
plated by the definition of the term ‘hold- 
ing’ and the land transferred by him 
under a defective title deed will form 
part of his holding. The High Court, 
therefore, erred in holding that the land 
in possession of the transferee cannot be 
taken to be a part of the holding of the 
transferor-respondent, 

10. This takes us to the other conten- 
tion raised by Shri P. Govindan Nair 
that the interpretation sought to be put 
by the Attorney General on the definition 
would create an anomalous position inas- 
much as the same land according to the 
definition may form part of the holding 
of the transferor as well as of the trans- 
feree or of the owner as well as of the 
tenant, 


11. At the first flush it may appear 
to be paradoxical to say that the same 
land could form part of the holding of 
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of the. relevant provisions of the Act the 
proposition presents no Cifficulty, 

12. A reference may be made to Sec- 
tions 10 and 12 of the Act. In so far as 
they are material for the purpose of this 
case they read: 


“10, (1) If the extent of the holding of 
a person is in excess of the ceiling area, 
the person shall be liable to surrender 
the land held in excess, 


(2) The Tribunal shall serve on every 
person, who is Hable to surrender the 
land held in excess of the ceiling area 
under sub-section (1), a notice specifying 
therein the extent of land which such 
person has to surrender and requiring 
him to file a statement within such period 
not being less than fifteen days, as it may 
fix, indicating therein, full particulars of 
the lands which such person proposes to 
surrender, 

(3) & (4) 

(5) (a) Notwithstanding anything in this 
section it shall be open to the Tribunal 
to refuse to accept the surrender of any 
land— 


(i) which has been converted into non- 
agricultural land and has been rendered 
incapable of being used for purposes of 
apriculture; 


(ii) the surrender of which is not ac- 
ceptable on account of a dispute as to 
the title to the land or an encumbrance 
on the land or on account of the land 
being in the possession of any person 
mentioned in item (ii) or item (v) of 
clause (i) of Section 3 or on account of 
the land proposed to be surrendered be- 
coming inaccessible by reason of its seve- 
rance from the .remaining part of the 
holding; and 
the Tribunal shall, in every such case, 
serve a notice on the person concerned 
requiring him to surrend2r any other 
land in lieu thereof; and thereupon the 
provisions of sub-sections (3) and (4) shall, 
mutatis mutandis apply to such surren~ 
der ; ` 

Provided that where land proposed to 
be surrendered under this section is 
burdened with a mortgag2, the Tribunal 
may, on an application made -by the 
mortgagor with the consent of the mort- 
pagee, by order, transfer such mortgage 
from the land so proposed to be surren« 
dered to the residuary holding of the 
mortgagor or to any part thereof. 


(b) Where the land so — surrendered 
under clause (a) is also mot acceptable 


at. PRUE. at nhn? na FPFtaw 
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nition of ‘holding’ but on a closer scrutiny : 


ALR, 


giving an opportunity to the person ‘con~ 
cerned of being heard, select any other 
land in lieu thereof, and thereupon, the 


said land shall be deemed to have been . 


surrendered by such person.” 


“12, (1) Where any land is surrendered 
or is deemed to have been surrendered 
under this Act by any  usufructuary 
mortgagee or tenant, the possession of 
such land shall subject to such rules as 
may be prescribed revert to the owner. 

(2)-(3) 

(4) Where any land is surrendered or 
is deemed to have been surrendered 
under this Act by any limited owner or 
by any person in possession by virtue of 
a mortgage by conditional sale or through 
a part performance of contract for sale 
or otherwise, the possession of such land 
Shall, subject to such rules as may he 
prescribed, revert to the owner.” : 
It may be argued on the strength of Sec- 
tion 10 that if the same land is included 
in the holding of two persons in different 
capacities both of them may be asked to 
surrender the excess area and in that case 
serious prejudice might be caused to one 
or to both of them. For example, A is the 
owner of certain plots and he delivers 
possession of a part of his land to B pur- 
suant to an agreement for sale. Accord~ 
ing to the definition of ‘holding’ the land 
in possession of B will be taken to be a 
part of the holding of A and B both. If 
the land forming part of the holding of 
A and B is in excess of the ceiling area, 
both may be obliged to surrender the 
excess area. The legislature, -however, 
has made a provision to safeguard the 


a 


interest of the owner in such a case. Sec- ~ 
tion 12 (4) provides: “where any land is - 


surrendered or is deemed to have been 
surrendered under this Act by any limit- 
ed owner or by any person in possession 
by virtue of a mortgage by conditional 


Sale or through a part performance of- 


contract for sale or otherwise, the posses- 
sion of such land skall, subject to such 
rules as may be prescribed, revert to the 
owner. Sub-section (5) also safeguards 
the interest of the mortgagee in posses- 
sion or a person in possession in pursu- 
ance.of a contract for sale and provides: 
“the owner to whom the possession ‘of 
the land reverts under sub-section (4) 
shall be liable to discharge the claim en- 
forceable against the land by the limited 
owner or person in possession; and the 
land surrendered shall, if held as a secu- 
rity, continue to be the security.” 


13. Even so, there may be -cases in 
whinh enma nreincdiea micht ha’ cancéd ‘to 


19832 


some- tenure holders but that cannot . be 
helped. If the definition of the term ‘hold- 
ing’ is couched in clear and unambiguous 
language the court has to accept it as. it 
stands, and if it is so construed, there is 
not the slightest doubt that the same land 
can be a part of the holding of various 
persons holding it in different capacities. 
When the terms of the definition are 
clear and unambiguous there is no ques- 
tion of taking extraneous aid for con- 
istruing it. 

14. Lastly, Shri P. Govinda Nair re- 
ferred to Form No. I in the rules framed 
under the Act. He relies on item 8 of 
that Form in support of his contention: It 
reads: 

"8, Have all details of all lands owned 
by others but held by the declarant and 
where the declaration is by a family unit, 
by all members of the family unit as 
Kmited owner, usufructuary mortgagee, 
tenant, or in possession by virtue of a 
mortgage by conditional sale or through 
part performance of a contract for the 
sale of land or otherwise on the specified 
date, been furnished in Enclosure II?” 
We are afraid, item No. 8 of Form I of 
the rules does not help the respondent at 
ell. Rather it goes counter to his conten- 
tion. It envisages that the same land can 
be part of the holding of various persons 
in different capacities. 

15. For the foregoing discussion the 
appeal must succeed. We, accordingly, 
allow the same and set aside the order 
of the High Court and restore that of the 
Land Reforms Tribunal. In the -circum- 
stances of the case, there will be no order 
as to costs, 

Appeal allowed, 
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Y. V. CHANDRACHUD C. J, 
S. M. FAZAL ALI AND 
A, D, KOSHAL, JJ. 

Writ Petitions Nos, 4158-4182 of 1978 
D/- 5-3-1982, 

_V. T. Khanzode and others, Petitioners 
v. Reserve Bank of India and another, 
Respondents, 

(A) Reserve Bank of India Act (2 of 
[934}, S. 58 (2) ()—Scope—-Section refers 
lo Staff funds and superannuation funds 
—. Does not confer power to frame ser- 
rice conditions, 1980 (2) Serv LR 167 
Cal) Approved, (Para 14) 

(B) Reserve Bank of India Act (2 
of 1934), See, 58 (1) and (2) — Scope — 


2Z/CZ/B29/82/DVT 


V: T. Khanzode v. Reserve: Bank of India ... ., 


Power under sub-sec, (1) — Not limited 
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by specific power under sub-sec, (2) — 
Central Board of Directors of the Re- 
serve Bank of India is competent under 
sub-sec, (1) to frame service regulation 
for Bank’s employees, 

The Central Board has the power to 
make service regulations for the em- 
ployees of the Reserve Bank under Sec- 
tion 58 (1) of the Act. (Para 21) 

Section 58 (1) confers power on the 
Central Board of Directors of the Re- 
serve Bank to make regulations in order 
to provide for all matters for which 
provision is necessary or convenient for 
the purpose of giving effect to the provi- 
sions of the Act, It is not only con- 
venient but manifestly necessary to pro- 
vide for the service conditions of the 
Bank’s staff in order to give effect to the 
provisions of the Act, The power to pro- 
vide for the service conditions of the 
Staff is at least incidental] to the obliga- 
tion to carry out the purposes for which 
the Reserve Bank v's constituted, The 
provisions of sub-s, (2) of Sec. 58 cannot 
be taken to be exhaustive of the power 
of the Central Board to make regulations. 
The specific power is only illustrative and 
cannot restrict the width of the general 
power, Therefore, the ambit of the gene- 
ral power conferred by sub-sec, (1) can- 
not be attenuated by limiting it to mat- 
ters specified in sub-sec, (2) of Sec. 58. 
AIR 1945 PC 156, AIR 1971 SC 
771, 1939 (D Ch D 422 and (1880) 5 
AC 473 Rel. on. (Paras 15, 16) 

(C) Reserve Bank of India Act (2 of 
1934), Sec. 58 (1) — Regulation of ser- 
vice conditions of Bank employees = 
Power under Sec, 58 (1) is not exclusive 
a Regulations not framed under Sec- 
tion 58 (1) — Central Board of Directors 
can issue administrative directions or cir- 
culars for regulating service conditions. 
(Administrative Jaw: Statutory Cor- 
porations — Ambit of powers), 

So long as staff regulations are not 
framed under Sec, 58 (1), it is open to 
the Centra] Board to issue administra- 
tive circulars regulating the service con- 
ditions of the staff, in the exercise of 
power conferred by Sec, 7 (2) of the 
Act, The power to. frame rules or regu- 
lations does not necessarily imply that 
no action can be taken administratively 
m regard to a subject-matter on which 
a rule or regulation can be framed.. un- 
til it is so framed, (Para 21) 

There is no doubt that a statutory 


a tn eae 


witt 


918 8.C. 


are authorised by the statute creating it 
and that the powers of such a corpora- 
tion cannot extend beyond what the 
statute provides expressly or by neces- 
sary implication, If an act is neither ex- 
pressly or impliedly authorised by the 
statute which creates the corporation, it 
must be taken to be prohibited. This 
does not, however, mean that tne Cen- 
tra] Board of Directors of the Reserve 
Bank is not competent to issue admin- 
istrative directions or circulars regulat- 
ing the conditions of service of the 
Bank’s staff and that the Centra] Board 
must frame staff regulations under Sec- 
tion 58 (1) only. Sec. 58 (1) is in the 
nature of an enabling provision under 
which the Central Board “may” make 
regulations in order to provide for all 
matters for which it is necessary or con- 
venient to make provision for the pur- 
pose of giving effect to the provisions 
of the Act, This provision does not jus- 
tify the argument that staff regulations 
must be framed under it or: not at all. 
The substance of the matter is that the 
Centra] Board has the power to frame 
regulations relating to the conditions of 
service of the Bank’s staff and it may 
exercise it either in accordance with Sec- 
tion 58 (1) or by acting appropriately 
in the exercise of its general power of 
administration and superintendence, Sec- 
- tion 7 (2) confers upon the Central Board 
the power of general superintendence 
over the affairs and business of the Bank, 
The Central Board, therefore, is auth- 
orised by the statute to regulate the ser- 
vice conditions of the Bank staff by 
issuing administrative circulars, The pro- 
visions of Sec, 58 (1) does not prohibit 
the exercise of such power under Sec- 
tion 7 (1). Case law discussed. 


(Paras 18, 19, 20) 


(D) Reserve Bank of India Act (2 of 
1934), S. 58 (1) — Regulations under — 
Cannot be amended or altered by ad- 
ministrative circular, (Para 23) 


(E) Reserve Bank of India (Staff) Re- 
guiations (1948), Pre, — Regulaticns are 
not statutory -—— Are not framed under 
Sec. 58 of the Reserve Bank of India 


Act (2 of 1934) — Being of administra- 


tive nature can be altered, or amended 
by administrative circulars, (Reserve 
Bank of India Act (1934), Sec. 58). 1980 
(2) Serv LR 167 (Cal) and Misc, Petn, 206 
of 1969, D/- 6-8-1969 (Bom) and AIR 
1981 NOC 46: 1981 Lab IC 175 (Dethi) 


ITERA {Daroc 99 OA OR) 


Annrnawad 
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A. 1. R. 


(F) Constitution of India Arts, 14, 16 
— Reserve Bank of Indiqg Administra- 
tive Circular No, 8 dated 7-1-1978 and 
Office Order No. 679 dated 27-4-1978 — 
Introduction of common seniority and 
inter-group mobility amongst different 
grades of Bank Officers of Groups L Il 
and [II — Not violative of Arts, 14 and 
16 — Giving retrospective effect to com- 
bined seniority list and choosing 22-5- 
1974 as relevant date held proper, 


The system of grouping had many 
drawbacks bearing on the promotional 
opportunities of Officers in the various 
Groups, To mention but a few, the draw- 
backs were: (i) Unequal size of one 
Group as campared to another, (ii) Un- 
even expansion in one Group as com- 
pared to another, and (iii) Earlier con- 
firmations of Officers in one Group as 
compared to those in another, Various 
Departments of the Reserve Bank were 
grouped atnd regrouped from time to 
time, Such adjustments in the admin- 
istrative affair of the Bank are a neces- 
sary seque] to the growing demands of 
new situations which are bound to arise 
in any developing economy, The group 
System has never been a closed or static 
chapter and it is wrong to think that the 
Officers of the various groups were kept, 
as it were, in quarantine, The group 
system has been a continuous process 
of tria] and error and the scheme of in- 
ter-group mobility has emerged as the 
best solution out of the experience of 
the past, Combined seniority has been 
recommended by two special committees, 


whose reports reflect the expertise and 


objectivity which was brought to bear 
on their sensitive task, It is clear that 
inter-group mobility and common seni- 
ority are a safe and sound solution to 
the conflicting demands of officers be- 
longing to Group I'on one hand and those 
of Groups II and III on the other, Pri- 
vate interest of employees of public un- 
dertakings cannot override public in- 
terest and an effort has to be made to 
harmonize tke two considerations, No 
scheme governing service matters can be 
fool-proof and some section or the other 
of employees is bound to fee] aggrieved 
on the score of its expectations being 
falsified or remaining to be fulfilled, 
But the fact that the scheme does nof 
satisfy the expectations of every emplo- 
yee does not render it arbitrary, irratio- 
nal. nerverse ar mala fide. Combined senis 
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ority has emerged as the most acceptable 
solution as a matter of administrative, 
historical and functiona] necessity, . 

(Paras 32, 40) 


As regards the retrospective operation 
given to the Scheme with effect from 
May 22, 1974, the Board has struck a 
via media between two extreme conten- 
tions advanced by officers belonging to 
Group I and those belonging to Groups 
TI and Il. In order to rectify the im- 
balances and anomalies caused by the 
compartmentalised and group-wise seni- 
ority, it was necessary to give retrospec- 
tive effect to the Combined Seniority 
List, The Central Board struck a bal- 
ance by choosing the date May 22, 1974, 
and that seems to be the best solution 


in the peculiar circumstances of the 
case, (Para 42) 
Cases Referred: Chronological Paras 
(1981) Civil Writ No. 876 of 1974. D/- 
19-3-1980: AIR 1981 NOC 46: 1981 
Lab IC 175 (Delhi) (FB) 24 
1980 (2) Serv. LR 167: (1979) 1 Cal LJ 
513 14 
AIR 1976 SC 2345: (1977 1 SCR 377 
1976 Lab IC 1483 8, 41 
AIR 1975 SC 1331: (1975) 3 SCR 619: 
1975 Lab IC 881 20 
AIR 1971 SC 771 15 
(1969) Misc, petn, No, 206 of 1967, D/- 
6-8-1969 (Bom) 94. 
AIR 1966 SC 1942: (1966) 3 SCR 
682 21 


AIR 1961 SC 276: (1961) 1 SCR 750 21 
AIR 1945 PC 156: 72 Ind App 241 15 
1939 (1) Ch D 422: (1939) 1 AH ER 
363, Armour v. Liverpool 16 
(1880) 5 AC 473: 42 LT 810, Attorney- 
General y, Great Eastern Rly. Co, 17 


Mr, F. S. Nariman, Sr. Advocate 
M/s. B. R. Agarwala and P, G. Gokhale, 
Advocates with him for Petitioners: Mr. 
B. Sen, Sr. Advocate, M/s. I. N. Shroff 
and H. S. Parihar, Advocates with him 
(for Nos, 1 & 2) and Mr. R. K. Garg, 
Sr. Advocate, Mr. S. Balakrishnan and 
Mr, M. K. D. Namboodiry, Advocates 
(for No, 3) for Respondents. Myr. P. R. 
Mridul, Sr. Advocate, Mrs. Shobha Dik- 
shit for Mrs. Urmila Kapoor, Advocate 
with him for the Intervener. 


CHANDRACHUD, C. J.:— These are 
25 petitions under Art, 32 of the Consti- 
tution of India challenging the decision 
of the Reserve Bank of India as regards 
the introduction of common seniority 
and inter-group mobility amongst dif- 
ferent grades of officers helonginge to 
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Group I (Section A), Group II and Group 
Ill, with retrospective effect from May 
22, 1974. That decision or order is con- 
tained in Administration Circular No, 8 
dated January 7, 1978 as also in office 
Order No. 679 dated April 27, 1978 and 
has been acted upon in the draft com- 
bined seniority list of officers jn Grade 
‘B’ (appointed as such prior to Jan, I, 
1970) and in Grades 'C’ 'D’, 'E© and ‘FY’ 
The contention of the petitioners is that 
the aforesaid circular, office order and 
combined seniority list are violative of 
their fundamenta] rights under Arts, 14 
and 16 of the Constitution, and are also 
ultra vires the power, jurisdiction- and 
competence of the Reserve Bank of India, 
being without the authority of law and 
in contravention of the provisions of the 
Reserve Bank of India Act, 1934. 


2. The facts leading up to the impug- 
ned decision dated Jan. 7, 1978, the of- 
fice order dated April 27. 1978 and the 
draft combined seniority list are as fol- 
lows: The Reserve Bank of India (Res- 
pondent No, 1) was established under the 
Reserve Bank of India Act, 1934, here- 
inafter referred to as “the Act.” Under 
the Reserve Bank of India (Staff) Regu- 
lations, 1948 framed under Sec 58 of 
the Act, the terms and conditions of 
service of the staff (including Officers) 
of the respondent Bank were revised 
and regulated, These Regulations were 
amended from time to time Provisions 
regarding record of service. seniority 
and promotion are contained in Regula- 
oe 27 to 30 (Chapter III), which read 
hus :— 


“27, Record of Service: A record of 
service shal] be maintained by the Bank 
in respect of Gach employee at such place 
Or places and shall be kept in such form 
and shall contain such information as 
may be specified from time to time by 
the Chief Manager. 


28. Seniority: An employee confirmed 
in the Bank’s service shal] ordinarily 


. Tank for seniority in his grade according 


to his date of confirmation in the grade 
and an employee on probation shall 
ordinarily rank for seniority among the 
employees selected along with him in 
the same batch according to the ranking 
assigned to him at the time of selection. 


29. Promotion: All appointments and 
promotions shall be made at the discre- 
tion of the Bank and notwithstanding 


his seniority in a grade, no employee 
shall hava oe right ta hn 
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promoted to any particular post 
grade, 


30. (1) An employee transferred from 
one appointment to another or confirm- 
ed in a grade or appointment higher 
than his substantive grade or appoint- 
ment, shall be liable to be reverted 
without notice at any time within one 
year of such transfer or confirmation, 


(2) An employee who has been ap- 
pointed to officiate in a higher grade or 
appointment, or whose confirmation in 
a higher grade or appointment is sub- 
ject to his undergoing probation for any 
Specified period or otherwise shall be 
liable to be reverted without notice at 
any time when he is so Officiating or 
undergoing probation, 

(3) Nothing in sub-regulations (1) and 
(2) shall affect the provisions of Regula- 
tion 47.” 


3. Ever since the date of the Staff 
Regulations of 1948 and even prior 
thereto, there were “groups” constituted 
for the different departments of the 
Reserve Bank, and offizers were required 
to exercise irrevOcable options for ser- 
vice in any particular Group, Those who 
had opted for a service in a particular 
Group were to be normally eligible for 
promotion in that Group only, The 
grouping was revised with effect from 
April, 1951 when employees were asked 
to exercise their option with regard to 
the Group of their ckoice, In 1951, the 
various departments of the Bank were 
re~classified into three Groups, Group 
I, Group If and Group III This system 
of grouping continued until 1955, in 
which year the Bank found it neces- 
sary to reorganise the Agricultural Cre- 
dit Department, Accordingly, the staff 
attached to the various departments 
were regrouped into Groups I, Il, ITI and 
IV, with effect from April 1. 1957. In 
each of these Groups, there are six 
Brades of officers based on pay scales, 
namely, Grades A, B, C. D, E and F. 
the lowest being Grade A and the hig- 
hest being Grade F. Each Group had its 
own seniority List, that is to say, there 
were four separate seniority lists, one 
for each group, The latest of such lists, 
prior to the impugned combined seni- 
ority lists, is dated July 1. 1976. 


4, The Reserve Bank had constituted 
-a Cadre Review Committee in 1970, 
comprising Shri Justice J, L., Nain. then 
a sitting | Judge of the _ Bombay High 


Sa es ae mo mantat 
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ment Expert, The Committee submitted. 
a report in October 1972, on the basis 


of which the Bank issued Administra<- 


tion Circular No, 15, dated May 22, 1974, 
specifying the decisions taken by it in 
the light of the recommendations made 
by the Committee, One such decision 


which the Bank took was to prepare a 


common seniority list for and to provide 
for inter-group mobility at the lowest 
level of officers in each group, namely, 
Grade A officers, including those who 
were promoted to Grade B on or after 
January 1, 1970, With regard to higher 
grades (including officers in Grade B 
promoted prior to January 1. 1970), the 
Bank decided to retain the “groupwise 
seniority as at present,” The inter-group 
mobility in Grades C and D was to be 
introduced only to a limited extent, 
namely, “on a swap basis”: It was first 
to be introduced in Grade C and there- 
after to be extended “in due course” to 
the officers in Grade D, The two higher 
Grades viz, Grades E and F were left 
untouched and no intention was expres- 
sed in the above circular to introduce 
either combined seniority or any scheme 
for inter-mobility in these grades. In 
accordance with the decisions expressed 
in the aforesaid circular dated May 22, 
1974, the Bank published separate seni- 
ority lists pf officers in Grade B and 
above for the years 1974, 1975 and 1976. 
The petitioners, all of whom are officers 
in Group L were given their due seni- 
Ority as of July 1, 1978, 

5. By tne impugned Administration 
Circular No, 8, dated Jan, 7, 1978, the 
Bank statec that it had decided to com- 
bine the seniority of all officers on the 
basis of their total length of service (in- 
cluding officiating 
(Section AL Group If and Group HL 
The seniority of all officers in each of 
the three Groups was to be combined 
with effect from May 22, 1974 on the 
basis of their total length of service, 
including ocficiating service, in the grade 
in which they were then posted on a 
regular basis. The Circular introduced 
combined saniority with retrospective 
effect from May 22, 1974 (the date. of 
Administration Circular No. 15) as -if 
was “fair end equitable to the officers 
as a class”. z 

6. Briefiy stated, the effect of this 
decision is that the group-wise system 
of seniority which was in existence ‘for 


culhetitutad . 


A.I. R. - 
and Prof, N. S. Ramaswamy; a Manage- 


y 


service) in Group I - 


[9820 -; 


by a combined seniority for officers in 
Group I (Grade A) and in Groups II and 
(It with retrospective effect. That has 
adversely affected the existing seniority. 
of officers, -particularly of those in 
Group I, who are now placed many 
places below their existing position of 
seniority, some by several hundred 
places, 


7. According to the petitioners, the 
Reserve Bank has No power, competency 
or jurisdiction to introduce the impugn- 
ed scheme which discriminates against 
officers in higher posts, adversely affect- 
ing their vested and existing rights of 
seniority. The scheme, according to 
them, is without any rationale and far 
from futhering the efficient functioning 
ef the Bank, it will affect it adversely 
by compelling officers to leave positions 
in which they had acquired long and 
valuable experience and work in posts 
for which they possess no expertise, For 
example, for the -Department of Banking 
Operations and Development (in Group 
II), the emphasis was laid on the com- 
mercia] banking experience of officers 
whereas, for recruitment and selection 
in the Agricultural Credit Department 
(in Group III), the emphasis was on €x- 


perience in co-operation and agricul- 
tural finance, That is why the Bank 
had laid the pre-condition that the 


selected officer should give a specific and 
irrevocable undertaking to Serve in the 
Group for which he was selected. 
Another grievance of the petitioners is 
that although the Bank has stated in 
paragraph 9.2.1 of the impugned Cir- 
cular that the seniority of officers will 
be combined on the basis of their total 
length of service, the seniority list has, 
in fact, been prepared in a very arbi- 
trary and inequitous manner. In a large 
number of cases, it is alleged, the ac- 
tual service rendered by the officers con- 
cerned has been arbitrarily reduced and 
adjusted in the length of service of other 
officers, and the latter have been no- 
tionally treated as officiating in higher 
grades from dates much prior to their 
actual promotions to those grades. In 
some cases, on’ the other hand, officia- 
tion in higher posts has been wholly 
ignored, This has generally resulted in 
accelerated and discriminatory benefit 
being conferred upon officers mostly be- 
longing .to, Groups. IIT and III vis-a-vis 
the petitioners. and the other officers in 
Group. I.. The petitioners | apprehend 


that a large number of. officers who have. 
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heen promoted. since. January 1, 1976 
against normal vacancies in their own 
departments on the basis of their ex- 
perience and expertise of the relative 
work, are likely to be reverted and re- 
placed by officers from other groups, 
mostly from Group III, who were select- 
ed for the specific job requirements of 
that group and who have neo experience 
of the work done in the Group I depart- 
ments. The petitioners also challenge 
the retrospective effect given to the im- 
pugned circular from May 22, 1974 as 
irrational and arbitrary. Further, ac-- 
cording to them the said circular dated 
January 7, 1978, the Office order dated 
April 27. 1978 and the combined seni- 
ority list are violative of the Reserva 
Bank (Staff) Regulations 1948, 


8. In reply to the writ petition, a 
counter-affidavit has been filed on be- 
half of the Reserve Bank by Shri 5S. L. 
Jathar, Deputy Manager in ‘the Depart- 
ment of Administration and Personnel, 
Central Office, Bombay. The case of the 
Bank, -as disclosed in that affidavit is as 
follows: The Reserve Bank of India 
(Staff) Regulations, 1948, are not statu- 
tery in character, not having been fram- 
ed under Section 58 of the Reserve 
Bank of India Act, 1934, The said Staff 
Regulations did not provide for the divi- 
sion of the staff of the Bank into dif- 
ferent groups but only categorised them 
as Officers, Persona] Assistants, etc, 
In view of the growing need for speci- 
alisation in departments handling re- 
search work and developmental] activi- 
fies, a functional segregation of depart- 
ments into four groups, with group- 
wise seniority for Officers, was introduced 
in the year 1951. Appendix XII to the 
Report of the ‘Reserve Bank of India 
Cadre Review Committee’, which refers. 
to the grouping of the departments from 
time to time, shows that the groupings 
were not static and fixed but were chang- 
€d as and when necessary. Group I was 
composed of Genera] Departments deal 
ing with the day-to-day operational 
functions of the Bank, including accounts 
and organisational matters, Group II of 
Departments dealing with regulatory and 
inspection functions over the money 
market; Group III of Departments deal- 
ing with the Co-operatives and agricul- 
tura] Credit institutions: and Group IV 
of Research Departments, Each Depart- 
ment had a separate line of seniority and 
although the Bank had the right under 


the Staff. Regulations to post any © em- 
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ployee to any group, each group operat- 
_@d as an independent seniority unit and 
the employees were eligible for promo- 
tion within their group only, It was, 
however, noticed that the group system 
had resulted in glaring inequalities in 
promotional] opportunities in the various 
Departments, because of the acceleratec 
pace of expansion of Departments in 
some of the Groups, wherein relatively 
junior employees were able to secure 
earlier promotions and confirmations, 
So far as the non-officer staff was con- 
cerned, the Bank took several steps from 
time to time to equalise their chances 
of promotion, Finally, in pursuance of 
an agreement with the All-India Reserve 
Bank Employees’ Association, which is a 
representative Association of Class I 
employees of the Bank, the Bank intro- 
duced a combined seniority scheme for 
clerica] staff in May 1972 under which, 
the separate seniority lists of clerical 
employees in Class IJ] were merged in- 
to one list with effect from 7th May, 
1972, irrespective of their respective 
groups. The validity of that Scheme 
was challenged in several High Courts 
and the matter came up on apvdeal to 
this Court from a decision of the Delhi 
High Court which has struck dorm the 
Scheme, This Court, in Reserve Bank 
of India v. N. C. Paliwal, (1977) 1 SCR 
377: (AIR 1976 SC 2345) upheld the 
scheme, The Cadre Review Committee’ 
whose report was received by the Bank 
On October 11, 1972 recommended, broad- 
ly, the gradual] introduction of inter- 
mobility of officers in different groups 
and the framing of a common seniority 
list, except for officers in specialised 
groups like Economists, Statisticians, 
Lawyers and Engineers. According to 
the Committee, the most rational basis 
for drawing up a common seniority list 
was to go by the date of entry of each 
Officer in a grade in a continuous offi- 
ciating capacity. The Bank announced 
its decision as regards the Committee’s 
recommendations, by the Administrative 
Circular dated May 22, 1974. In Désem- 
ber 1975, the Bank appointed a Depart- 
mental Committee under Shri C. L. 
Thareja, the then Chief Manager oz the 
Bank, to work out the modalities of in- 
tegration of the group-wise seniority 
lists of officers in the higher grades 
which had not yet been integrated. That 
Committee submitted its report on De- 
cember 15, 1976. It unanimously recom- 
mended simultaneous introduction of 
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combined seniority for all grades but, 
its members could not agree on the date 
to be adopted for integration of the 
group-wise seniority lists, The Chair- 
man and one member favoured January 
1, 1976 as the date of integration while 
the remaining ‘two members favoured 
January 1, 1970. A Committee of the 
Central Board of the Bank decided to 
appoint May 22, 1974 as the date for 
integration as a via media and also be- 
cause, it was on that date that the Bank 
had announced to its officers its decision 
On combined seniority, mobility and in- 
terchangeability. Fixation of January 
1, 1970 as the date for integration would 
have adversely affected the interests of 
Group I officers while the other date, 
January 1, 1976. would have adversely 
affected the interests of officers in other 
Sroups, 


9. That is the answer made by the 
Reserve Bank to the petition, Original- 
ly, the writ petition was filed against 
two respondents only: (1) The Reserve 
Bank of India and (2) the Chief Mana- 
ger, Reserve Bank of India, Department 
of Administration & Personnel, Central 
Office, Bombay. The pétitioners did not 
implead to the petition any of the off- 
cers belonging to the other groups who 
are likely to be affected if the relief 
sought by the petitioners is granted, 
Later, by an order dated July 24, 1978, 
réspondents~3 and 4 were allowed to join 
in the petition on their own application. 
Respondent 3, Shri M, P, Saxena, was 
then the Deputy Chief Officer, Depart- 
ment of Banking Operations and Deve- 
loprnent, New Delhi, while respondent 4, 
Shri S. Acharya, was Deputy Chief Offi- 


cer, Agricultural Credit Department, 
Chandigarh, 
10. Respondent 3, whose counter- 


affidavit has been adopted by respondent 
4, has raised a preliminary objection to 
the maintainability of the writ petition 
on the ground that hundreds of officers 
Similarly situated who are all specifi- 
cally identifiable and who would be pre- 
judicially affected if the prayers in the 
writ petitions are granted, have not been 
impleaded as respondents. According to 
nim, this is a ease of a few privileged 
persons trying to retain their undue 
privileges at the cost of a scheme intro- 
duced to improve the operational effici- 
ency of the Institution and for the com- 
mon good of the officers as a class. Re- 
spondent 3 has also raised the objection 


y 
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that no writ petition can lie under arti- 
cle 32 to enforce or challenge service 
conditions which are purely contractual. 


11, The contentions raised by respon- 
dent 3 in his counter-affidavit may be 
summed up thus: Groupings and re- 
groupings of departments have been un- 
dertaken by the Reserve Bank as and 
when the need arose in the context of 
changing requirements, and all such 
groupings and regroupings have been 
done aS a result of administrative deci- 
sions and given effect to through ap- 
propriate Administration Circulars. 
While the expedient of group-wise pro- 


motions based on group-wise seniority 
lists served the immediate convenience 
Over a period of time, this artificial 


segregation resulted in compartmentalis- 
ed approach to questions of policy, im- 
pairing thereby the overall efficiency of 
-the institution as a whole. Further, it 
also led to other anomalies and imbalan- 
ces, more particularly in promotional 
opportunities of the staff attached to dif- 
ferent groups. In some groups, ex- 
pansion was quicker and greater than in 
others. It is in order to meet this situa- 
tion that severa] measures were initiated 
by the Bank and by the Associations of 
employees of various categories, Since 
these measures did not meet the situa- 
tion adequately, the Bank initiated a dia- 
logue with the respective Associations 
for introducing g combined seniority for 
the various grades in different groups. 
For officers at the base level, namely, ‘A’ 
Grade (direct reeruits), the Bank had 


maintained a eommon list of seniority 
in place of groupwise lists since 1968. 
Thereafter, groupings and regroupings 


have been a continuous process to meet 
the needs of the changing situations, and 
the present scheme of combined seni- 
ority which is one such, has come about 
as a matter of administrative, historical 
and functiona] necessity. The imple- 
mentation of the scheme of inter-group 
mobility is being stalled by the Bank’s 
interna] administration, which was con- 
trolled solely by a small section of offi- 
cers drawn from Group-I, which all 
along had unfair advantage of accelerat- 
ed promotions as compared with officers 
in Groups JI and III. Thus, the petitio- 
ners’ plea is an attempt to perpetuate 
the unfair and unequal privileges which 
they had enjoyed over the years without 
any justification and with detriment to 
Bank’s interests —- a fact which has been 
recognised by an impartial tribunal like 
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the Cadre Review Committee, The Staff 
Regulations of 1948 are in the nature of 
standardised contractual conditions of 
service, They were not framed under 
Section 58 of the Act and, therefore, it is 
competent to the Bank to alter them 
by administrative circulars. 


12. On these pleadings, the three 
main questions which arise for our con~ 
sideration are, firstly, whether the Re- 
serve Bank of India (Staff) Regulations, 
1948 are statutory in character: second- 
ly, wheher it is competent to the Bank 
to provide for conditions of service of 
its Staff by administrative circulars: and, 
thirdly, whether the impugned circular 
and seniority list offend against the pro- 
visions of articles 14 and 16 of the Con- 
stitution. The contention of the peti- 
tioners ig that the Regulations were 
framed under Section 58 of the Reserve 
Bank of India Act, 1934: that they 
cannot be altered by administrative cir- 
culars; that conditions of service cannot 
be framed by administrative circulars 
but must be framed by Regulations made 
under Sections 58 of the Act: and that, 
the impugned circular and seniority list 
violate their right to equal treatment in 
the matter of their service conditions 
and career, The Reserve Bank and the 
contesting respondents have joined issue 
with the petitioners on all of these ques- 
tions, 


13. Turning to the first question, 
S. 58 (1) of the: Reserve Bank of India 
Act, 1934 provides that: 


“The Central Board may, with the pre- 
vious sanctiOn of the Central Govern- 
ment, make regulations consistent with 
this Act to provide for all matters for 
which provision is necessary or conven- 
ient for the purpose of giving effect to 
the provisions of this Act.” 


sub-section (2) of S. 58 provides that in 
particular and without prejudice to the 
generality of the foregoing provision, 
such regulations may provide for all or 
any of the matters mentioned in the 
various clauses of that sub-section. 
Cl, (j) refers to “the constitution and 
management of staff and superannuation 
funds for the officers and servants of the 
Bank”, while cl. (r) refers to the sub- 
ject: “generally, for the efficient con- 
duct of the business of the Bank”. Sub- 


ss. (3) and (4) were inserted in Section 58 


by Act 51 of 1974. By sub-s. (3). any 
regulation made wnder Section 58 shall 
have effect from such earlier or later 


. 924 S.C. 


date as may be specified in it. Sub-s. (4), 
requires that every Regulation shall, as 
soon as may be after it is made by the 
Centra] Board, be forwarded to the Cen- 
tral Government which, in turn, shall 
cause a copy of the same to be laid 
before each House of Parliament. There- 
after, the Regulation takes effect in ac- 
cordance with the modifications, if any, 
made by the Parliament, 


-14, A side argument may be disposed 
of briefly. It was suggested on behalf 
of the petitioners, though faintly, that 
the power to frame service conditions is 
derived from clause (j) of Section 58 (2) 
of the Act. It is impossible to accept this 
contention. That clause cannot be split 
up to read: ‘the constitution and 
management of staff: and superannuation 
funds for the officers and servants of the 
Bank”. It hardly makes any sense that 
way, What the clause means is: "the 
constitution and management of: staff 
funds and superannuation funds for the 
officers and servants of the Banks,’ An 
important subject like the service con- 
ditions of the staff could not have been 
provided for in such a dubious and in- 
direct manner, Wor indeed, could it 
have been described as “constitution and 
management of staff’. A rule of seni- 
ority cannot properly fall under such a 
head, We endorse the view taken by 
the Calcutta High Court in Reserve 
Bank Employees Association vy, Union 
of India* that S. 58 (2) (i) refers to staff 
funds and superannuation funds and that 
it cannot comprise service conditions. 


15. But, the provisions of sub-s. (2) 
of S. 58 cannot be taken to be exhaustive 
of- the power of the Centra] Board to 
make regulations, It is well-settled that 
where a specific power is conferred with- 
jout prejudice to the generality of a 
‘power already conferred, the specific 
power is only illustrative and cannot 
(restrict the width of the general power. 
(See Emperor y, Shibnath Banerje2, 72 
Ind App 241: (AIR 1945 PC 156)), Om- 
Parkash vy. Union of India, (AIR 1971 SC 
771). Therefore, the ambit of the gene- 
ra] power conferred by sub-section (1) 
cannot be attenuated by limiting it to 
matters specified in sub-s, (2) of S. 58. 

16. Section 58 (1) of the Act confers 
powers on the Centra] Board of Direc- 
tors of the Bank to make regulations in 
order to provide for all matters for 





hich provision is necessary or con- 
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venient for the purpose of givingl. 
effect to the provisions of the’ Act. It 


seems to us clear that it is not only 
convenient but manifestly necessary to 
provide for the service conditions of the 
Bank’s staff in order to give effect to 
the provis:ons of the Act. The Act was 
passed in order to constitute a Bank 
for achieving economic purposes of the 
highest nationa} importance: regulating 
the issue af Bank notes, keeping reserves 
with a view to securing monetary stabi- 
lity in India and generally to operate the 
currency and credit system of the coun- 
try to its advantage. It is, in our view, 
not open to any question either on the 
basis of reason or authority that the 
power to provide for service conditions 
of the staff is at least incidental to the 
obligation =o carry out the purposes for 
which the Bank was constituted. As 
observed in Armour v, Liverpoo] Cor- 
poration, 1939 (1) Ch D 422 "To assist 
in removing from the minds of its em- 
ployees the fear of an unprotected old 
age, to foster their happiness and con- 
tentment, and to procure their good and 
efficient service, these are objects which 
even if economic considerations alone 
count, are incidental, if not vital, to the 
proper carrying on of any undertaking 
as well by a municipal as any other cor- 
poration.” The doctrine of ultra vires 
in relation to the powers of a statutory 
corporation has to be understood re- 
asonably and so understood, “whatever 
may fairly be regarded as incidental to, 
or consequentia] upon, those things which 
the Legislature has authorised ought not 
(unless expressly prohibited) to be held 
əy judicia] construction, to be ultra 
vires”, (See Attorney-General] v. Great 
Eastern Ry. Co., (1980) 5 AC’ 473). The 
Central Board has, therefore, the power 
fo make service regulations under Sec- 
lion 58 (1) of the Act, 


17, ‘Shri Nariman pleads for such a 
power but Eis purpose in doing so is to 
urge that S. 58 (1) is the sole repository 
cf the power of the Central Board .to pro- 
vide for the conditions of service of the 
Bank’s staff. He contends that statutorv 
corporations like the Reserve Bank of 
India have no inherent or residuarv 
rowers and thet they must seek and find 
their powers and obligations in the 


Charter of their creation. Therefore, the - 


argument proceeds, it is imperative that 
regulations governing -terms and. condi- 
tions of service of the Bank’s staff must 


be framed. under..S, 58 .{1)..only... ‘and. 


ye 
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cannot be framed by: administrative cir- 
culars issued in the exercise of any non=- 
statutory power or authority, ` 


18. In support of this submission, 
reliance is placed by the learned coun- 
sel on the statement of law contained in 
paragraphs 1326 and 1333 (pages 775 and 
779) of Halsbury’s Laws of England, 
Fourth edition. In paragraph 1326 it is 
stated that: i 

“Corporations may be either statutory 
cr non-statutory. and a fundamental 
distinction exists between the powers 
and liabilities of the two classes, Statu- 
tory corporations have such rights and 
can do such acts only as are authorised 
directly or indirectly by the statutes 
creating them: non-statutory corpora- 
fions, speaking generally, can do every- 
thing that an ordinary individual can do 
unless restricted directly or indirectly 
by statute”, 

Paragraph 1333 says that: 

"The powers of a corporation created 
by statute are limited and circumscribed 
-by the statutes which regulate it, and 
extend no further than is expressly 
stated therein, or is necessarily and pro- 
perly required for carrying into effect 
the purposes of its incorporation, or may 
be fairly regarded as incidental to, or 


consequentia] upon, those things which. 


the legislature has authorised, What the 
statute does not expressly or impliedly 
authorise is to be taken to be prohibit- 
ed”, 

There is no doubt that a statutory cor- 
poration can do only such acts as are 
authorised by the statute creating it and 
that, the powers of such a corporation 
cannot extend beyond what the statute 
provides expressly or by necessary im- 
plication, If an act is neither expressly 
or impliedly authoriseqd by the statute 
which creates the corporation, it must 
be taken to be prohibited. This cannot, 
however, produce the result for which 
Shri Nariman contends. His contention 
is not that the Central Board has no 
power to frame staff regulations but that 
it must do so under S. 58 (1) only. On 
that argument, it is materia] to note that 
S. 58 (1) is in the nature of an enabling 
provision under which the Central Board 
“may” make regulations in order to pro- 
vide for all matters for which it is neces- 
sary or convenient to make provision 
for the purpose of giving effect to the 
provisions of the Aet: This provision 
does not justify the argument that staff 


regulations must. be framed under. it: or- 
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nat: at all. The substance of the matter 
is that the Centra] Board has the power 
to frame regulations relating to the con- 
ditions of service of the Bank’s staff. If 
it. has that power, it may exercise it 
either in accordance with S. 58 (1) or by 
acting appropriately in the exercise of 
its genera] power of administration and 
superintendence, 


19. The statement of law in Hals- 
bury puts emphasis on the limitation on 
powers of statutory corporations in the 
light of the provisions of statutes under 
which they are constituted, From that 
point of view, the provisions of S. 7 (2) 
of the Act are important, By that sec- 
tion, the genera] superintendence and 
direction of the. affairs and business of 
the Bank are entrusted to the Central 
Board of Directors, which is empowered 
to exercise all powers and de all acts 
and things which may be exercised or 
done by the Bank. Matters relating to 
the service conditions of the staff are, 
pre-eminently, matters which relate to 
the affairs of the Bank. It would there- 
fore be wrong to deny to the Central 
Board the power to issue administrative 
directions or circulars regulating the 
conditions of service of the Bank's staff. 
To read into the provisions of S. 58 (1) 
a prohibition against the issuance of 
Such administrative directions or circu- 
lars is patently to ignore the scope of 
wholesome powers conferred upon the 
Centra] Board of Directors by S. 7 (2) 
of the Act. Indeed, this section brings 
the impugned circular and seniority list: 
within the rule mentioned in Halsbury: 
they have the authority of the statute 


20. In this behalf, reliance is also 
placed by Shri Nariman on a decision of 
a Constitution Bench of this Court in 
Sukhdey Singh v, Bhagatram. (1975) 3 
SCR 619: AIR 1975 SC 1331. Ray, C. J. 
who spoke for three members of the 
Bench, observes in his judgment that 
the powers of statutory bodies are 
derived, controlled and restricted py the 
Statutes which create them and that any 
action of such bodies in excess of their 
power or in violation of the restrictions 
placed on their powers is ultra vires. 
The concurring judgment of Mathew, J. 
also contains observations to the same 
effect (see pages 628, 630 and 659 of the 
Report). This enunciation of law is to | 
the same effect as in Halsbury and our 
answer is the same. ‘While. issuing the 
administrative circular governing. the 
Staff's conditions of service. the Central 
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Board of Directors has neither violated 
any statutory injunction nor indeed has 
it exercised a power which is not con- 
ferred upon it by the statute. The cir- 
cular is strictly within the confines of 


S, 7 (2). 


24. So long as staff regulations are 
not framed under S. 58 (1), it is open 
to the Central Board to issue administra- 
tive circulars regulating the service con- 
ditions of the staff, in the exercise of 
power conferred by S. 7 (2) of the Act. 
In T. Cajee v. U. Jormanik Siem, (1961) 
1 SCR 750: (AIR 1961 SC 276) a District 
Counci] was constituted under the Sixth 
Schedule to the Constitution, for the 
United Khasi and Jaintia Hills District 
in the Tribal Areas of Assam, The 
rules in the Sixth Schedule empowered 
the District Council to make laws with 
respect to various matters regarding the 
administration of the District, including 
the appointment or succession of Chiefs 
and Headmen. No law was however 
made regulating such appointments. 
Even so, it was held by this Court that 
the District Council had the power to 
appoint or remove administrative per- 
sonne] under the general power of ad- 
ministration vested in it by the Sixth 
Schedule. Delivering the leading judg- 
ment of the Bench, Wanchoo. J.. said 
that where executive power impinges up- 
on the rights of citizens, it will have to 
be backed by an appropriate law; but 
where executive power is concerned 
only with the personne] of the adminis- 
tration, it is not necessary that there 
must be laws, rules or regulations gov- 
erning the appointment of those who 
could carry on the administration under 
the control of the District Council, The 
District Council had therefore the power 
to appoint officers by virtue of the fact 
that the administration was vested in it. 
In B. N. Nagarajan v. State of Mysore, 
(1966) 3 SCR 682: (AIR 1966 SC 1942) 
Rule 3 of the Mysore State Civil] Ser- 
vices (General Recruitment) Rules, 1957 
provided that recruitment to the State 
Civi} Services shall be made by a com- 
petitive examination or by promotion 
and that the method of recruitment and 
qualifications shal] be ag set forth in the 
Rules specially made in that behalf. It 
was urged before this Court that no re- 
cruitment could be made. to any service 
until the rules were made. That argu- 
ment was rejected on the ground that it 


ic not obligatory under the proviso to 
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Art. 309 to make rules of recruitment 
before a service can be constituted and 
that it was not necessary that there must 
be a law in existence before the ex- 
ecutive is enabled to function. It is? 
true that reliance was placed in that 
case on the provisions of Art, 162, by 
which the executive power of a State 
respect to 
which the legislature of the State has 
power to make laws. But the decision 
is useful for illustrating that the power 
to frame rules or regulations does not 
necessarily imply that no action can be 
taken administratively in regard to a 
subject-matter on which a rule or regu- 
lation can be framed, until it is so fram- 
ed. The only precaution to observe in 
the cases of statutory corporations is 
that they must act within the framework 
of their charter. [ts express provisions 
and necessary implications must at all. 
events be observed scrupulously, 


22. It may bear mentioning that any 
action taken by the Central Board ‘of 
Directors under S. 7 (2) is subject to the 
directions given by the Central] Govern- 
ment under S. 7 (1), just as any regula- 
tion framed by it under S. 58 is subject 
to the previous sanction of the Central 
Government. In either case, the Central 
Board has to abide by the decision or 
directions of the Central Government. 
There can therefore, be no apprehension 
that, by taking action under S, 7 (2), 
the Centra] Board may circumvent the 
condition on which the power conferred 
by S. 58 can be exercised by it. The 
overall authority of the Centra] Gov- 
ernment acts as a restraining influence 
on any action taken by the Central 
Board, whether it acts under one or the 
other prov:sion of the Act, 


23. Having seen that the Central 
Board has the power to provide for ser- 
vice conditions of the staff by issuing 
administrative circulars, the next ques- 
tion for corsideration is whether the Staff 
Regulations of 1948 were issued under 
S. 58 of the Act, The importance of this 
question lies in the fact that, quite clear- 
ly, if the 1943 Regulations are statutory, 
they cannot be altered by administrative 
circulars and in that event the inpugn-|. 
ed circular will not have the effect of] ” 
superseding them. Having considered 
the entire materials on this subject, in- 
eluding the correspondence that has 
transpired between the Reserve Bank 
and the Central Government, we find it 
difficult to take the view that the Staff 


i 
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Regulations of 1948 were framed in the 
exercise of power conferred by S. 58. 
One fact which stands out in this regard 
is that whereas S, 58 (1) envisages the 
making of regulations “with the previous 
sanction of the Central Government”, 
the Regulations of 1948 do not purport 
tò have been made with such sanction. 
Indeed, in so far as the ex facie aspect 
of the matter is concerned, the Regula- 
tions of 1948 do not purport to have 
been made under S, 58 at all. It is true 
that this by itself is not conclusive þe- 
cause, failure to mention the source of 
power cannot invalidate the exercise of 
power, if the power is possessed by the 
authority which exercises it. But, the 
common course of the manner in which 
the Ceneral Board exercises its power 
when it purports to do so under S. 58 
is not without relevance and has an im- 
portant bearing on the question under 
consideration. The Employees’ Provi- 
dent Fund Regulations of 1935, the Note 
Issue Regulations of 1935, the General 
Regulations of 1949, the Scheduled 
Banks Regulations of 1951 and the Gua- 
rantee Fund Regulations, which were 
all framed under $S. 58, contain a pre- 
amble reciting that they were framed 
under that section and that they were 
framed with the previous sanction of the 
Central Government. By way of illus- 
tration, we may cite the preamble of the 
Reserve Bank of India General Regula- 
tions, 1949, which runs thus: 

“In exercise of the powers conferred 
by Section 58 of the Reserve Bank of 
India Act, 1934 (II of 1934) and in super- 
session of the Reserve Bank of India 
General Regulations, 1935, the Central 
Board of the Reserve Bank of India, with 


the previous sanction of the Central Gov-. 


ernment, is pleased to make the follow- 
ing Regulations......... j 


It is significant that such a recital is 
conspicuously absent in the Regulations 
of 1948. That renders it safe and re- 
asonable to accept the statement con- 
i affidavit filed on 


Shamrao Laxman Jathar, Deputy Mana- 
ger in the Department of Administration 
and Personnel, to the effect that: the 
Staff Regulations of 1948 are not statu- 
tory in character, not having been made 
under S. 58 of the Act of 1934. The 
rejoinder affidavit dated July 16, 1979 
‘filed on behalf of the petitioners by Shri 
„Jamnadas Gupta reiterates the conten- 
‘tion that the Regulations of 1948 were 
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framed under S. 58 (1) with the sanction 
of the Centra] Government. Support is 
sought to that contention from the cor- 
respondence annexed to the affidavit 
filed in support of the writ petition and 
the correspondence annexed to the re- 


joinder, Of particular importance is the 
statement contained in the ‘Memoran- 
dum to the Centra] Board’ dated Jan. 


21, 1949, submitted by the then Governor 
of Reserve Bank, Shri C. D. Deshmukh, 
on the subject of “Reserve Bank of India 
Regulations”, That Memorandum con- 
tains a list of regulations which were 
made by the Central Board ‘with the 
approval of the Central Government”. 
The very first item in the list is “Reserve 
Bank of India (Staff) Regulations”. Hav- 
ing considered the correspondence bear~ 
ing on the subject and particularly the 
aforesaid Memorandum, we see no rea- 
son to doubt the contention of the Bank 
that the Regulations of 1948 were not 
framed under S. 58 and that they were 
not made with the previous sanction of 
the Central Government, The then Gov- 
ernor of the Reserve Bank of India, Shri 
C. D. Deshmukh, a distinguished Econo- 
mist and Civilian, was perhaps justified 
in assuming -from the  correspondene? 
that the Central Government had no ob- 
jection to the proposed regulations, 
which explains his statement, that they 
were made with the “approval” of the 
Central Government. But, it is one 
thing to infer that the Regulations had 
the approval of the Central Government 
Since no objection was raised by it to 
the making of the regulations and quite 
another that they were made with its 
previous sanction. The supplementary 
affidavit dated March, 1980 which was 
filed on behalf of the Reserve Bank by 
Shri Pradeep Madhay Joshi, Deputy 
Manager in the Department of Adminis- 
tration and Personnel, has dealt fully 
with the correspondence on the subject 
of previous sanction of the Central Gov- 
ernment to the Regulations of 1948. We 
are inclined to accept the statement eon- 
tained in paragraph 9 of the said affi- 
davit that the Memorandum of January 
21, 1949 contains a “factual mistake” to 
the effect that the Staff Regulations, 
(which would include the Regulations of 


- 1948) were made with the approval of 


the Central Government. We therefore 
conclude that the Reserve Bank of India 


(Staff) Regulations of 1948 were not 
made under S, 58 of the Act and that, 
in fact, the Central Board had not ob- 
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ernment to the making of those Regula- 
tions, 

24. The High Courts of Bombay Misc. 
Petn, No, 206 of 1967 (Bimal Kumar 
Shome v. P. C. Bhattacharya) D/- 6-8- 


1969, Calcutta (1980-2 Sery LR 167) 
and Delhi Civil Writ No, 876 of 
1974 (R. M. Joshi v, The Reserve 
Bank of India} decided on March 


19, 1980 by a Full Bench: (AIR 1981 
NOC .46): (1981 Lab IC 175) have all 
taken the view that the Staff Regula- 
tions of 1948 are not statutory, not hav- 
ing been framed under S. 58 of the Act, 
We endorse the correctness of that view: 

25. Since the Staff Regulations of 
1948 are in the nature of administrative 
_|directions, it was competent to the Cen- 
tral Board to alter or amend them by 
an administrative circular. No lack of 
statutory powers is involved in that 
process. Under S. 7 (2). the Central 
‘Board has the power to provide fer ser- 
vice conditions of the Bank’s staff by 
administration circulars, so long as they 
do not impinge upon any Regulations 
made under S. 58 of the Act. 


26. It now remains to be considered 
whether the impugned Administration 
Circular, No, 8, dated January 1, 1978; 
Office Order No, 679, dated April 27, 
1978: and the draft Combined Seniority 
List of officers prepared pursuant there- 
to, are violative of the petitioners’ right 
to equality in the matter of their ser- 
vice conditions. The salient features of 
the impugneq Administration Circular 
may be summarized thus: 

(a) A common seniority and inter- 
group mobility is introduced simultane- 
ously in all Grades of officers attached 
to Group I (Section A) and Groups II and 
IIL. 

(b) The seniority of all officers is 
combined as on May 22, 1974, on the 
basis of their total length of service (in- 
cluding officiating service), in the grade 
to which they were then posted on a re- 
gular basis, In doing so, the existing im- 
ter se seniority of the officers in the 
respective groups is maintained and the 
subsequent supersessions for promotion 
or confirmation in the respective groups 
are suitably reflected. The date of 
eonfirmation is not taken into account 
for this purpose, 

(c} The Circular covers all officers in 





Group I (Section A) and Groups II: and. 


appointed to Grade ‘B’ 


IHI who, were | 
1070 ac well as offi- 


nrinn ta. anane 1 
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: ALR. 
cers in the higher grades ‘C’, 'D’, ‘E’ and 
'F. The Circular does not .cover offi< 
cers in Sections B to L of Group I, tech- 
nica] officers in Group II and officers 
attached to Group IV, 

(d) All promotions to Grade ‘© ‘and 
above which were made on a provisional 
basis after January 1, 1976 are to be res 
viewed individually in order to ascer« 
tain as to which of the officers may ba 
allowed to continue in the higher grade 
on the basis of their seniority and suita- 
bility. Consequential adjustments are 
to be made in a phased and gradual man-= 
ner in order to ensure that the operatio- 
nal efficiency of the various departments 
and the Bank’s requirements of a specia- 
lised staff of onleers are not adversely 
affected, 

(e) officers oiei to higher grades 
prior to January 1, 1976 are to he al- 
lowed to retain their existing grades, 
though not necessarily the same post, and 
their seniority is to be adjusted under a 
common seniority scheme, 


(f) Officers appointed to officiate in 
the higher grade on a provisional basis 
on or after January 1, 1976 and who are 
allowed to continue in such grade on tha 
basis of their seniority and suitability, 
are to be considered for confirmation in 
the norma] course, 


(2) Officers who are in a lower grada 
but who rank higher in seniority in the 
common seniority list than those who 
are already officiating or confirmed in 
the higher grade, are to be considered - 
for promotion on the basis of their suite 
ability. ) . 

(b) All future promotions to Grade ‘C* — 
and to the higher grades are to be made 
on the basis of the common seniority 
list, subject to selectivity, 

(i) Wherever possible, the transfer of 
officers from one department or group 
to another in the same grade has to ba 
encouraged in order to enable a broader 
diffusion of experience and to prepare a 
wider base for deployment of officers in | 
different departments, l 

(i) All promotions from Grade ‘Bp’ to 
‘Cc’ are to be made on the basis of seni-~- 
ority-cum-suitability, with greater - 
emphasis on suitability. The selec- 
tions for this purpose are to be mada 
by the Reserve Bank of India Services 
Board. 


' (k) Sejections for promotions.: to Grada 


D’ and’ above are to be made by a Com” 
‘mittee of thé’ Deputy Governors, whoare - 
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. to. give. greater . consideration ‘to. merit, 
apart from the aptitude and experience 
of the officers concerned, . 

| 27, Office order No, 679 dated Apr, 27, 
1978 was ‘issued in pursuance of the 
aforesaid Circular. The Bank announced 


by it that the tentative Combined Seni- ’ 


ority List of Officers in Grade ‘B’ (ap- 
pointed prior to Jan, 1, 1970) and Grades 
TQ, ‘D, E and ‘F’ would be available 
for inspection up to May 12, 1978. Offi- 
cers aggrieved by the tentative Seni- 
ority List were asked to submit their 
representations within fifteen days, The 
tentative Combined Seniority List shows 
the proposed position occupied seniority- 
wise -by 644 officers belonging to Group 
I (Sec, A) and Groups II and III. 


28. These writ petitions were filed by- 


the petitioners on June 10, 1978 in order 
to jchallenge the Administration Circular 
the Office order and the Combined Seni- 


ority List referred to above, The 25 peti- 


tioners are all officers in Group JI, 


29. The case of the petitioners is that 
the Administrative Circular and the draft 
Combined Seniority list are violative of 
their rights under Arts, 14 and 16 of the 
Constitution because: (a) The combined 
fixation of seniority has the effect of 
freating unequals as equals in so far as 
officers belonging to different groups are 
concerned, whose appointment, recruit- 
ment, promotion and seniority had all 
along been fixed, accepted and acted 
upon on a group-wise basis, and (b) Re- 
cruitment, selection and promotion of 
officers having been made on a group- 
wise baSis from time to time and their 
seniority having been fixed accordingly, 
the seniority is now fixed retrospective- 
ly from an arbitrary date, viz, May 22, 
1974) : 

30, These contentions, 
the first, have to be answered in the 
light. of historical data governing the 
constitution and management of services, 
under the Reserve Bank, from time to 
time, Without an awareness of the his- 
tory | leading to the events which the 
petitioners have challenged as unconsti~ 
tutional, it will not be possible either to 
appreciate their contention or to provide 
an answer to it, 

31.' The Resesve . Bank of India was 
constituted on April 1, 1935 under. the 
Reserve Bank of India Act, 1934, The 
_Mmain| purpose of constituting the Bank, 


particularly 


gs’ Stated ' iñ the Preamble of the Act was - 
“To regulate the issue of bank pati and ` 
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. tional opportunities of 
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securing monetary stability in India and 
generally to operate the currency and 


-eredit system of the country to its ad- 


vantage," In course of time, new func 
tions came to be added as a result of 
new measures sO as to meet the growing 
needs of an expanding economy, During 
the first decade after the inception of 
the Bank in 1935, these functions were 
carried out through three departments: 
The Banking Department, the Issue De- 


partment and the Agricultural 
Credit Department, The Agricul- 
tural Credit Department was trifur- 


cated into three branches with effect from 
August 1, 1945: (i) the Agricultura] Cre- 
dit Department, (ii) the Department of 
Research and Statistics and (iii) the De- 
partment of Banking Operations, The 
first two branches, which were of a spe- 
cialised nature, were grouped together 
for the purposes of promotions of offi- 
cers while the third branch was grouped 
for that purpose with the banking group 
on the General Side, Ali promotions 
were made from two separate common 
seniority lists, one for the specialised or 
technical group and the other for the 
banking group. The departments were 
regrouped again into three Groups, with 
effect from April 1, 1951. Group I con- 
sisted of Staff attached to the Depart- 
ment of Research and Statistics, Group 
II of the Staff attached to the Depart- 
ment of Banking Operations, the De- 
partment of Banking Development and 
the Agricultura] Credit Department and 
Group III of the Staff. attached to the 
other Departments on the General Side. 
The Staff attached to the Agricultural 
Credit Department was reconstituted in- 
to a new Group, namely, Group IV with 
effect from April 1, 1955. The Industrial 
Finance Department and the Department 
of Non-Banking Companies were added 
to Group II in September 1957 and Mar. 
1966, respectively, Group V was created 
for the staff of the Industria] Develop- 
ment Bank of India with effect from 
April 1, 1965. The composition of the 
five Groups was readjusted on that date 
to ensure greater administrative effi- 
ciency, 

32. This system of grouping had 
many drawbacks bearing on the promo- 
officers in the 
various Groups, To mention but a few,’ 
the drawbacks were: (i) Unequal size of 
Group as ‘compared ° to another, 
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(ii) Uneven expansion in one Group as 
compared to another, and (iii) Earlier 
confirmations of Officers in one Group as 
‘compared to those in another, 


33. In 1955, Group I was the largest 
of all the three Groups on the basis of 
the total number of officers in Grades 
‘B’ and above in each of the three 
Groups, The subsequent expansion in 
staff strength has been greater in Groups 
II and JII than in Group I with the re- 
sult that by the end of 1975, tne total 
strength of Officers in Grade 'B’ and 
above was the smallest in Group I as 
compared to the other Groups, Tne num- 
ber of officers in Grade ‘A’, however, 
continues to be the largest in Group I 
on account of the operational] nature cf 
its functions, While the increase in the 
total number of officers in Grades ‘B 
and above in Group I over a period of 
twenty years was 280%, the correspond- 
ing increase in - Groups If and JIT was 
451% and 1100% respectively, However, 
the large expansion in Groups II and Ill 
was mainly at the junior officers’ level, 
particularly in Grade ‘B’, As regards 
senior officers i,e. officers in Grades, ‘T” 
E and ‘F’, while the exparsion in 
Groups I and II could be regarded as 
more or less equal, the expansion in 
Group III, particularly in Grade 'D’ wes 
marked, In spite of this, the total nur- 
ber of posts of senior officers and tke 
percentage of such posts as compared 
with those of junior officers continued 
to be smaller in Groups IJ and II. Of- 
cers in Groups II and IH also took a 
longer time generally for confirmation 
as the posts against which they were 
promoted were either initially sanction- 
ed on a temporary basis and continued 
as such for quite some time b2fore they 
were made permanent or the vacancies 
were caused by deputation of regular 
Officers to commercia] banks, state co- 
operative banks, etc. for which no per- 
manent vacancies were created, On the 
other hand, Group I had more or less 
its normal growth during these years 
and there was a smooth flow of normal 
vacancies, The officers recruized in che 
early years of the Bank had also grad- 
ually started reaching the age of su- 
perannuation and there was a regular 
flow of retirement vacancies, The Officers 
in Group I had, therefore, their confir- 
mation quickly and thereby derived dis- 
tinct benefits, 

34, Under the Bank’s rules the seni- 
ority of an Officer in a particular grade 
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was ordinarily dependent on the date of 
his confirmation in that grade and al- 
though for the purpose of promotion, 
the seniority of an officer was given 
weightage only wiihin the same group 
for a notional comparison of seniority 


‘of officers in different Groups, an officer 


who was confirmed earlier in one Group 
as compared with another’ who was con- 
firmed later in another Group had an 


‘edge over the latter in matters of ser- 


vice benetits, Such comparisons arising 
from promotional] imbalances in the vari- 
ous groups caused resentment among the 
affected o-ficers. This state of affairs had 
long agitated the minds of the officers 
in Groups II and HI and they brought 
this state of affairs to the management's 
notice by various representations begin- 
ning fror. 1968. 


35. The Management of the Bank 
took severaj steps from time to time to 
correct the promotional imbalances but 
these steps did not touch even the fringe 
of the problem, especially since the ad 
hoc schemes and proposals were mainly 
aimed at correcting imbalances at the 
lower level. Ultimately, in face of grow- 
ing disccntentment amongst officers þe- 
longing to Groups II and JII, the Manage- 
ment decided to refer the question to 
the Cadre Review Committee (CRC), which 
was appointed by the Bank in May, 1970, 
The Committee was, among other things, 
required to examine and make recom- 
mendations for the changes desirable in 
the existing constitution of the cadres of 
Officers, having due regard to the need 
to provide reasonable prospects of in- 
erements and promotion and to ensure 
Such degree of interchangeability as ad- 
ministrative efficiency and exigencies of 
the Bank’s services demanded. The Com- 
mittee, under the Chairmanship of Shri 
J. L, Nain, a sitting Judge of the Born- 
bay High Court, submitted its report in 
October 1972. 


36, The Cadre Review Committee ex- 
pressed the view that there was 
irrationality in the way the groupings 
had been dene and the way in which 
seniority was being maintained group- 
wise and that Group I had an unfair 
advantage in matters of promotion over 
Groups II and III. The Committee fur- 
ther h2ld that as certain departments 
were inordinately large as compared to 
others, this by itself, in the context of 
absence of inter-group mobility brought 
about imbalances in promotional] op- 
portunities, The Committee also recoge 
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nised that mobility 
another would not only facilitate re- 
moving the imbalances in promotional 
opportunities but that it would also lead 
to “better operational efficiency,” The 
Committee stressed the need for a com- 
mon seniority list for each grade of of- 
ficers throughout the Bank, except in 
respect of the Economie and Statistics 
Departments and among lawyers, engi- 
neers and other technical sections of Offi- 
cers, It recommended a system of pro- 
motion from a lower grade to higher 
grade which would ensure, among other 
things, to the largest extent possible, 
equality of opportunity of promotion 
among all officers in the same grade and 
effective operation of mobility of off- 
cers between different departments and 
groups, In regard to the operation of the 
combined seniority scheme, the Com- 
mittee recommended its immediate in- 
troduction for ‘A’ and ‘B’ grades and 
within a -period of two years for the ‘C’ 
grade, In regard to the rest of the 
grades, namely, ‘D’, ‘E’ and ‘fF’, the Com- 
mittee recommended the application of 
this principle mutatis mutandis and left 
it to the discretion of the Bank to in- 
troduce it as and when it chose, taking 
into consideration the exigencies of the 
situation, The Committee was also of 


from one group to 


the view that it was necessary 
that mobility and interchangea- 
bility as between groups among 


all grades of officers should be intro- 
duced in the shortest time, possible. 


37. Following the recommendations 
of the Cadre Review Committee, the 
Bank introduced through an administra- 
tive circular (No. 15, dated 22-5-1974), 
a combined seniority for ‘A’ and part 
of ‘B’ grades, with retrospective effect. 
In regard to ‘C’ and 'D’ Grades, the cir- 
cular provided for mobility and inter- 
changeability on a swap basis, but the 
Officers’ Association protested against it 
and demanded immediate and simultane- 
ous introduction of combined seniority 
and interchangeability for the rest of the 
grades also. 

38. Following .the persistent demand 
made by the majority of the officers, the 
Bank appointed a Committee comprising 
Shri C. L. Thareja, the then Chief Mana- 
ger, as Chairman, Shri K. Madhava Das, 
Chief Officer, Agricultural Credit De- 
partment, Shri P. N. Khanna, Chief Off- 
cer, Department of Banking Operations 
and Development, and Shri T. D. Katara, 
Manager, Bombay Office, to work out the 
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modalities of the implementation of the 
combined seniority scheme for grades 
‘© to 'F and to determine the operative — 
date for combining the seniority, The 
Bank decided that pending the submis- 
sion of the report by this Committee, 
all future promotions, namely, thosa 
effected from 1-1-1976, will be purely 
ad hoe and provisional, 


39. The Thareja Committee, like the 
Cadre Review Committee, unanimously 
recommended the introduction of com- 
bined seniority simultaneously for all 
grades of officers, However, on the ques- 
tion of the operative date, if was divided 
in its views, Whereas Shri Thareja and 
Shri Katara, both Group I officers, re= 
commended that the scheme be given 
retrospective effect from January 1, 1976, 
the other two members representing 


` Groups II and IIT, were of the view that 


it should be given effect from Jan, 1, 
1970. The Bank, by the impugned cir- 
cular, accepted May 22, 1974 as the date 
from which the combined seniority list 
was to have effect, 


40. It is clear from this narration of 
historical events that the various De- 
partments of the Reserve Bank were 
grouped and regrouped from time to 
time, Such adjustments in the admin- 
istrative affairs of the Bank are a neces- 
sary seque] to the growing demands of 
new situations which are bound to arise 
in any developing economy, The group 
system has never been a closed or static 
chapter and it is wrong to think that the 
officers of the various groups were kept, 
as it were, in quarantine, The group 
system has been a continuous process of | 
trial and error and the impugned scheme | 
of inter-group mobility has emerged as | 
the best solution out of the experience 
of the past. Combined seniority has been 
recommended by two special committees. 
whose reports reflect the expertise and j 
objectivity which was brought to bear on} 
their sensitive task, It is clear that inter- | 
group mobility and common seniority | 
are a Safe and sound solution to the’ 
conflicting demands of officers belonging : 
to Group I on one. hand and those of: 
Groups II and TI on the other, Private 
interest of employees of public under- 
takings cannot override public interest 
and an effort has to be made to harmo- 
nize the two considerations, No scheme 
governing service matters can be fool- 
proof and some section or the other of 
employees is bound to feel aggrieved, 
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jon the score: of its - expectations being 
falsified or remaining to be fulfilled, 
Arbitrariness, irrationality, perversity 
and mala fides will of course render 
any scheme unconstitutional but the fact 
that the scheme does not satisfy the ex- 


pectations of every employee is not evi~. 


dence of these, Vested interests are prone 
to hold on to their acquisitions and we 
understand the feelings of Group I offi- 
cers who have to surrender a part of the 
benefits which had accrued to them in a 
water-tight system of grouping, Com- 
„bined seniority is indispensable for the 

ooth functioning of the Bank and no 
Pir tae can function smoothly if 
jone section of its officers has an unfair 
¡advantage over others in matters of pro- 
“motional opportunities, The reports of 
the Cadre Review Committee and the 
Thareja Committee show that combined 
‘seniority has emerged as the most ar- 
‘ceptable solution as a matter of admin- 
istrative, historica] and functiona] neces- 
sity, We see no justification for undoing 
‘what these committees have achieved 
after an objective and integra] exar- 
tnation of the whole issue, We may men- 
fion that the conclusion to which these 
committees came were considered by ine 
Bank when Shri M. Narasimhan, later 
India’s Executive Director in the World 
Bank, was the Governor and it was after 
Or, I, G. Patel, formerly Secretary, 
Economic Affairs, Govt, of India and De- 
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puty Administrator, United Nations De= 


velopment Programme, took over as 
Governor in December 1977 that the 
fina] decision was taken by the Central 
Board to introduce inter-group mobility 
and. combined seniority. 


41. In Reserve Bank of India v, N. C, 
Paliwal, AIR 1976 SC 2345 a Combined 
Seniority Scheme was introduced by the 
Reserve Bank of India, consisting of two 
parts, one part provided for the inte- 
gration of the clerical staff of the Gere- 
raj Departments with the clerical staff 
of the Specialised Departments, while 
the other provided for the switchover 
and integration of the non-clerica] staff 
with the clerical staff in al] the Depart- 
ments of the Bank. The Delhi High Court 
set aside the Scheme on the ground that 
it violated Arts, 14 and 16 of the Con- 
stitution, While setting aside the judg- 
ment of the High Court, this Court held 
that the integration of different cadres 
into one cadre did not involve violation 
of the equality clause and that neither 
Art, 14 nor Art, 16 forbids creation of 


. thereafter, 
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different cadres in Government service, 
Whether there. should . be a combined 
seniority in different cadres or groups 
was, according ta the Court, a matter of 
policy which did not attract the applica~ 
bility of the equality clause, The inte- 
gration 3f non-clerical with clerical ser- 
vices which was effectuated by the Com~< 
bined Seniority Scheme was, in the cir- 
cumstanzes, held to be not violative of 
the guarantee contained in Arts, 14 and 
16, 


42. As regards the retrospective ope- 
ration given to the Scheme with effect 
from May 22, 1974, it does appear that 
the Board has struck a via media be- 
tween iwo extreme contentions advan- 
ced by Officers b2longing to Group I and 
those belonging to Groups II ‘and III. 
But that was inevitable and we consider 
it as the best solution in the peculiar 
circumstances of the case, In order to 
rectify the imbalances and anomalies 
caused by the compartmentalised and 
group-wise seniority, it was necessary to 
give retrospective effect to the Combined 
Seniority List, Officers belonging to 
Group I urged that the Scheme should 
be brought into effect from January 1, 
1976, while those belonging to Groups 
II and II wanted the Scheme to he 
brought into effect from January 1, 1970. 
The Centra] Board struck a balance by 
choosing the date May 22, 1974, because 
that was the date on which the decision 
in regard to combining the seniority re- 
trospectively with effect from January I, 
1970 in regard to Grade ‘A’ and part of 
Grade ‘B’ officers was announced, It was, 
again, on that date that the Bank had 
announced that a similar decision in re- 
gard to the remaining grades of officers 
was urder its consideration, Thus, at 
least on Mav 22, 1974 it was known to 
officers of al] grades that a combined 
seniority list was due to be brought into 
force. If a certain section of officers suec- 
ceeded in obtaining promotiona] benefits 
the imbalance introduced 
thereby in the services of the Bank and 
the corsequent dissatisfaction had to be 
rectified, That could only be done by not 
recognising the accelerated promotions 
obtaine3 in the intervening period by a 
certain class of officers. Shri Nariman 
has drawn our attention to various in- 
dividual] cases of officers in Group I 
whose old seniority has gone down by 
several steps in the new Scheme. As we 
have stated earlier, any scheme of seni- 
ority is bound. to produce isolated aber- 
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rations.: That: ‘cannot ' 
ment that the entire scheme is for that 
reason violative of the guarantee ‘of 
equality, 


43. We are, therefore, of the opinion 
that the impugned Administration Cir- 
cular, the Officer Order and the Combin- 
ed Seniority List are not violative of the 
rights of the petitioners under Arts, 14 
and 16 of the Constitution, 


44, For these reasons, the writ peti- 
tions are dismissed, but there will be no 
erder as to costs, 

Petitions dismissed, 





‘ ‘AIR 1982 SUPREME COURT $33 
(From: 1974 Raj L, W. 543) 
A. D. KOSHAL; V, BALAKRISHNA 
ERADI AND R, B. MISHRA, JJ. 
Civil Appeal] No, 303 of 1976, 
b-3-1982, 
Dr, B. L. Asawa, Appellant vy, State 
of Rajasthan and others, Respondents, 


Dis 


Rajasthan Medical Service (Collegiate 
Branch) Rules (1962), R. 12 — Lecturer 
in Forensic Medicine in Govt, Medical 
Colleges — Eligibility for the post — 
Candidate possessing M. D. Degree of 
Bihar University in Forensic Medicine 
cannot be refused to be considered on 
ground that said M, D. degree is not re- 
cognised by Rajasthan University. 
1974 Raj LW 543: 1974 WLN 882 Re- 
versed, ((i) University of Rajasthan 
Act (29 of 1949), S. 23-A — (ii) Rajas- 
than University Ordiance No. 65, Cl. (vii) 
~- (iii) Education — 
University degrees — (iv) Medical Coun- 


A candidate had applied for the post 
of Lecturer in Forensic Medicine in 
Government Medical Colleges in Rajas- 
than. He had obtained M. B. B.S 
Degree from the Rajasthan University 
and M. D. Degree in Forensic Medicine 
from the University of Bihar. The State 
Public Service Commission informed him 
that he was ineligible for the post as the 
Post-graduate degree in Forensic Medi- 
cine possessed by him was not one 
awarded by the University of Rajasthan 
and the said Degree has also not been 
recognised by the University of Rajas- 
than as an equivalent qualification. 


Held that the candidate was fully qua-. 


tified for being considered for appoint- 
CZ/CZ/B61/82/DVT © © 0e ouye to 


State..of “Rajasthan ~. 
ment to the-posts-cf Lecturers:in Foren- .. 


i B- E, i Asawa Y; 
“justify the argu- 


Recognition of © 
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Sic Medicine advertised. by the Commis- 
sion and that the Commission acted 
illegally in treating the candidate as 
uot being possessed of the requisite aca- 
demic qualification and excluding him 
from consideration on the said ground. 
1974 Raj LW 543; 1974 WLN 882, Re- 
versed, (Para 13) 

A Post-graduate Medica] Degree grant- 
ed by a University duly established by 
statute in India and which has also been 
recognised by the Indian Medical Coun- 
cil by inclusion to the Schedule of the 
Medica] Council Act has ipso facto to 
be regarded, accepted and treated as 
valid throughout our country, In the 
absence of any express provision to the 
contrary, such a degree does not require 


to be specifically recognised. by other 
Universities in any State in India þe- 


fore it can be accepted as a valid quali- 
fication for the purpose of appointment 
to any post in such a State, The de- 
claration of “equivalence” referred to 
in S. 23-A of the Rajasthan University 
Act as well aS in Cl. (vii) of Ordinance 
No. 65 of the Rajasthan University 
Ordinances can only be in respect of 
qualifications other than basie or Post- 
graduate degrees awarded by other sta- 
tutory Indian Universities in the con- 
cerned subjects. In the case of a Post- 
graduate degree in the concerned sub- 
ject awarded by a statutory Indian Uni- 
versity, no recognition or declaration of 
equivalence by any other University is 
called for. This is al] the more so in 
the case of a médical degree — basic as 


- wel] as Post-graduate — that is awarded 


by a statutory Indian University and 
which has been specifically recognised 
by the Indian Medical Council. 
(Para 11) 
Dr, Y, S. Chitale, Sr. Advocate, Mrs. 
Sadhana Ramachandran and Parveen 
Kumar Advocates with him for Appel- 
lant; Mr, Badri Das Sharma, Advocate, 
for Respondents Nos, 1 and 2. 


BALAKRISHNA ERADI, J.: This 
appeal by special leave arises out of a 
writ petition filed by the appellant here- 
in in the High Court of Rajasthan, chal- 
lenging the legality of the action of the 
Rajasthan Public Service Commission in 
issuing to the appellant the Communica- 
tion ~~ Annexure IV — dated July 21. 
1973, stating that the appellant was not 
eligible for being considered for recruit- 
ment to the post of Lecturer in Forensic 


: : Medicine in the. Government Medica]. Çol- . ~- 
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leges in the State since he lacked the 
necessary academic qualifications spezi- 
fied in the advertisement and that con- 
sequently, the application of the appel- 
lant stood rejected, There were also 
other incidental prayers in the writ peti- 
tion for the issuance of an appropriate 


writ or direction to the Public Service. 


Commission to refrain from finalising 
the selection without considering the 
case of the appellant, and for a direction 
being issued to the State Government 
of Rajasthan not to accept the recom- 
mendations of the Public Service Com- 
mission in making appointments to the 
post of Lecturer in Forensic Medicine to 
Medical Colleges in Rajasthan in. case 
the appellant was not called for inter- 
view along with the other candidates. 


2, A learned single Judge of the High 
Court allowed the writ petition holding 
that the Public Service Commission kad 
acted illegally in treating the appellant 
as not possessing the requisite academic 
qualifications and in rejecting his can- 
didature for the post of Lecturer in For- 
ensic Medicine on the said ground, The 
State of Rajasthan and the Rajasthan 
Public Service Commission carried she 
matter in appeal before a Division Bench 
of the High Court. That appeal was 
allowed by a Division Bench by its judg- 
ment dated October 30, 1974, whereby 
the order passed by the learned single 
Judge was set aside and the writ peti- 
tion filed by the appellant was dismissed. 


Aggrieved by the said decision, the ap-. 


pellant has preferred this appeal after 
obtaining special leave from this Court. 


3. The appellant secured the M.B.E.S. 
Degree from the University of Rajas- 
than in the year 1954 and after under- 
going housemanship for one year, he was 
substantively appointed ‘as Civi] Assis- 
tant Surgeon in the Rajasthan State 
Medica] Service with effect from May 
26, 1956. In 1962, the Rajasthan Medical 
Service was bifurcated into two branzh- 
es, namely, (1) The Rajasthan Medical 
Service and (2) The Rajasthan Medical 


Service (Collegiate Branch), Separate 
service rules known as the Rajasthan 
Medical Service (Collegiate Branch) 


Rules, 1962 (hereinafter called the Rules) 
were framed for the Collegiate branch 
and al] appointments of teaching staff 
in the Government Medical Colleges in 
Rajasthan were thereafter governed by 
the said Rules, Under the provisions of 
the Rules, the post of' Lecturer is to be 
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filled up only by direct recruitment. It 
is laid down in Chapt. IV of the Rules 
which prescribes the procedure for 
direct recruitment that the appointments 
are to be made on the basis of selection 
by the State Public Service Commission, 
R. 12 lays down that “the candidate for 
direct recruitment to the pest specified 
in Parts A. B and C of the Schedule 
shall possess such academic and techni- 
Ca] qualificetions and experience as is 
laid down, from time to time, by the 
Rajasthan University for the teaching 
staff in Medical Colleges.” The post of 
Lecturers is included in part C of the 
Schedule to the Rules, Hence, for as- 
certaining the qualificationg required for 
the post of Lecturer under the Rules. one 
has to refer to the Rules relating to 
technica] qualifications and experience 
laid down by the Rajasthan University 
for the teaching staff in Medical Col- 
leges, 

4. Clause (vii) of Ordinance No. 65 
occurring in Chapter XX of the Hand- 
book of the University of Rajasthan, 
Part II, Vol. 1, is the relevant provi- 
sion wherein the University of Rajasthan 
has prescribed the academic and techni- 
Ca] qualifications and experience requir- 
ed for eligibility for appointment as 
teachers in Medica] Colleges, That clause 
is in the following terms: 


“I. All teachers must possess a basic 
University or equivalent qualification 
entered in Schedules to the Indian Medi- 
caj Council Act 1956, except in the non- 
clinical departments of Anatomy, Phy- 
siology, Biochemistry, Pharmacology, 
Micrabiology, where non-medical teach- 
ers, to the extent of 30% of the total 
posts of the department may be appoint- 
ed to posts other than that of the Direc- 
tor or Head of the Department, who 
must necessarily hold a recognised medi- 
cal qualification, 


2. Medical men must he registered 
under the State Centra] Medical Regis- 
non-medical] persons 
must be recognised as teachers with the 
University before appointments are made 
permanent, 

3. All the teachers in Medical Colleges 
except Registrars and Demonstrators 
must possess the requisite post-graduate 
qualification in their respective subjects, 


4. 50% of the time spent in recognised 
research under. the Indian Council of 
Medical Research or a- University or a 
Medica] College, after obtaining the res - 
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quisite Post-graduate qualification be 
counted towards teaching experience for 
the post of Lecturer in the same or in 
allied subject provided that 50% of the 
teaching experience shall be the regular 
teaching experience, 


5. Equivalent qualification referred to 
above and in the recommendations þe- 
low shal] be determined by the Univer- 
sity of Rajasthan, 


6. In case of specialities under Medi~ 
cine and Surgery the qualifications and 
experience should also. be as scheduled 
below but in case the post has been ad- 
vertised and suitable candidates are not 
available the qualifications can be re- 
laxed.”’ 


This is followed by a tabular statement 
headed ‘Requirements of Specia] Acade- 
mic Qualifications and Teaching Experi- 
ence,’ Column 1 of this table deals with 
the posts, Column 2 lays down the ac- 
ademic qualifications and Column 3 is 
about Teaching Experience, The table 
has a number of sub-headings according 
to the various specialities, The speciality 
of Forensic Medicine is given at p. 168 
of the Handbook (1971 Edition), The rel- 
evant provision regarding “Lecturer in 
Forensic Medicine” is as follows: 


“(d) Assistant M, D. (Path), M. D, Two 
Professor} (Forensic Medicine), Years 
Lecturer, Speciality Board of of 

Pathology (U.S. A.) Medico- 
M.D. } M. R, C.P, ]} Legal 
F. R. C. P. (with Di- Work. 


ploma D, F. M.),M. R, 
C. P. (with Forensic 
Medicine as Special 
Subject) or equivalent 
qualification or Post. 
graduate degree or 


equivalent qualifica. 
tion in Medicine or 
Surgery,” 


5. On March 3, 1972, the Rajasthan 
Public Service Commission. (for short, 
the Commission} issued advertisements 
inviting applications for the recruitment 
of two Lecturers in Forensic Medicine 
for Medical Colleges, Medical & Public 
Health Department in accordance with 
the rules, 


6. The appellant had, by then, ob- 
tained the M. D. Degree in Forensic 
Medicine from the University of Bihar, 
Muzaffarpur in 1970 and had been func- 
tioning as Lecturer in Forensic Medi- 
cine in one of the Government Medical 
Colleges in Rajasthan on a temporary 
and ad hoe basis from Dec, 31, 1970 on- 
wards, 
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7. In response to the aforesaid ad- 
vertisement published by the Commis~ 
sion, the appellant applied for appoint~ 
ment to one of the two posts, However, 
by the impugned letter (Annexure IV) 
dated July 21, 1973, issued by the Se- 
cretary of the Commission, the appellant 
was informed that his application for the 
post of Lecturer in Forensic Medicine 
was rejected since he did not possess the 
necessary academic qualification, A re- 
presentation made by the appellant to 
the Public Service Commission for re- 
consideration of the matter did not meet 
with any favourable response and hence 
the appellant approached the High Court 
by filing the writ petition under Art. 226 
of the Constitution out of which this ap- 
peal has arisen, During the pendency of 
the writ petition, the Commission con- 
ducted the interview of the remaining 
candidates and selected respondents 
Nos, 3 and 4 for appointment to the two 
posts and on the basis of the said selec- 
tion the State Government appointed 
respondents 3 and 4 as lecturers, The 
appellant thereupon amended the writ 
petition by incorporating a further pra- 
yer that the High Court should issue an 
appropriate writ or direction cancelling 
the interview and selection conducted by 
the Commission as well as the conse- 
quential appointments given by the 
State Government to respondents 3 and 
4 as Lecturers in Forensic Medicine. 


8. The short point to be considered is 
whether the Commission was right in 
law in excluding the appellant from 
consideration on the ground that he did 
not possess the academic qualification 
prescribed by cl, (vii) of Ordinance 
No. 65 of the Rajasthan University Or- 
dinances for the post of Lecturer in 
Forensic Medicine, 

§. The qualifications prescribed for 
the said post by cl (vi) of Ordinance 
No. 65 are:— 

(1) A basic University (Degree?) or 
€quivalent qualification entered in Sche- 
dules to the Indian Medica] Council Act, 
1956. 

(2) Registration under the State/Cen- 
tral Medical Registration Act. 

(3) Post-graduate qualification in the 
concerned subject, 

(4) Two years’ experience of Medico- 
legal work, 

10. The appellant is admittedly the 
holder of the basic Degree of M, B. B. S. 
from the Rajasthan University, which 
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is a qualification. entered in the’ First 
Schedule to the Indian Medical Cour.cil 
_ Act, It is also not in dispute hat he is 
duly registered under the Medical Be 
gistration Act, The sole ground on which 
the appellant was treated by the Com- 
mission as. ineligible for consideration 
was that the post-graduate degree in 
Forensic Medicine possessed try the gp- 
pellant is not one awarded by the Uni-~ 
versity of Rajasthan and the said Degree 
has also not- been recognised by the 
University of Rajasthan as an equival- 
ent qualification, 


11, The University of Bihar at Muzef- 
farpur is one duly established by statute 
and it is fully competent to conduct 
examinations ‘and award degrees, Tae 
Degree of Doctor of Medicine (Forensic 
Medicine) M. D. (Forensic Medicine) of 
the University of Bihar is included in 
the Schedule to the Indian Med-cal Coun- 
cil Act, 1956 as a degree fu_ly recog- 
nised by the Indian Medicai Council 
which is the paramount professional 
body set up by statute with authority to 
recognise the medical queélifications 
granted by any University or Medical 
Institution in India, A Pos--graduate 
Medical Degree granted by a TJniversity 











duly established by statute in this 
country and which has also been 
‘recognised . by the Indian Medical 
Counci] by inclusion to the Sche- 


dule of the Medical Council Act has 
ipso facto to be regarded, accepted and 
treated as valid throughout our country. 
In the absence of any express provision 
to the contrary, such a degree does not 
require to be specifically recognised by 
other Universities in any State in India 
before it can be accepted as a valid. 
qualification for the purpose ož appoint- 
ment to any post in such a state, The 
Division Bench of the High Court was, 
in our opinion, manifestly in error in 
thinking that since the Post-graduate 
degree possessed by the appellant was 
not one obtained from the University of 
Rajasthan, it could not be treated as a 
valid qualification for the purpose of 
recruitment in question in the absenze 
of any specific order by the Universi-y 
Jof Rajasthan recognising the seid degree 
or declaring it as an equivel-~ 
ent qualification, It is common ground 
béfore’ ùs that the University of Rajas- 
than does -not conduct Post-graduete 
examinations in the subject o2 Forensic 
7 Medicine and “it does. not award.‘ the: de- 
greé of “M.D: (Forensic 
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riMeédicine), In- 


ALR, 
order that there- should be scope for de- ` 
claration of ‘equivalence’ of a qualifica~ 
tion obtained from another body, there 


‘can be declaration of equivalence only 


as between a qualification obtained from 
a body different from the one awarded 
by the concerned University. When the 
University of Rajasthan does not con- 
‘duct ary examination for the award of 
the degree of M. D. (Forensic Medicine), 
there cannot be any question of decla- 
ration of ‘equivalence’ in respect of such} 
a degres awarded by any University. 
Unfortunately, the State Public Service 
Commission as well as the Division 
Bench cf the High Court failed to notice! 
this crvcial aspect, We may also point 
out tha: the declaration of ‘equivalence’ 
referred to in S. 23A of the Rajasthan 
Univers.ty Act as well as in clause (vii) 
of Ordinance No. 65 of the Rajasthan 
Univers:ty Ordinances can only be in 
respect of qualifications other than basic 
Or Post-graduate degrees awarded by 
other statutory Indian Universities in 
the concerned subjects, In the case of‘a 
Post-graduate degree in the concerned 
subject awarded by a statutory Indian 
University, no recognition or declaration 
of equivalence ky any other University 
is called for, This is all the more so in: 
the case of a medica] degree basic as 
well as Post-graduate that is awarded 
by a statutory Indian University and 
which kas been spé@cifically recognised 
by the Indian Medical Council. 


12. Though a contention was taken 
by the respondents in the High Court as 
well'as before us that the appellant did 
not also satisfy the requirement regard- 
ing “two years of Medico-legal work.” 
we do not find any force in the said 
plea, The certificates from the Princi- 
pa] and Heads of Departments of Foren- 
sic Medicine in the concerned Medical 
Colleges produced by the appellant in 
the. High Court as annexures to his af- 
fidavit dated July 27, 1973 which ara 
at pages. 31 and 33 of the printed Paper 
Book, establish beyond doubt that the 
appellant had put in more than two 
years of Medico-lega] work in Dr. S..N. 
Medica] College and in the Dharbhanga 
Medical College, . prior to the last date 


. fixed by the Commission for receipt of 


the applications, 


‘The conclusion that. emerges from 
es tarcania ‘discussion. is that the ap~ 
pellant. was: fully ‘qualified for being 


considered for: ‘appointment -to the . two 
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posts of Lecturers in Forensic Medicine 
advertised .by the» Commission on 
November 16, 1972, and that the Com- 
mission acted illegally in treating the 
appellant as not being possessed of the 
requisite academic qualification and ex- 
cluding him from consideration on the 
Said ground, 


14. Accordingly, we allow this ap- 
peal, set aside the judgment of the Divi- 
sion Bench of the High Court and res- 
tore the judgment of the learned single 
Judge, subject to the modification that 
in carrying out the directions contained 
in the judgment of the learned single 
Judge, the Commission should treat the 
appellant: as a fully qualified candidate 
in the light of the finding recorded by 
us that at the relevant time the appel- 
lant possessed not merely the prescribed 
academic qualification but also the res 
quisite experience of two years’ Medico- 
lega] work, The appellant will get his 
costs throughout from respondents 1 and 
2 in equa] shares, 


Appeal allowed, 
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(From: Allahabad)* 


V. D. TULZAPURKAR AND 
AMARENDRA NATH SEN, JJ. 


Civil Appeal No, 1603 of 1970, DJ- 13-1- 
1982. 


State of Uttar Pradesh, Appellant v. Mohd. 
Sharif (dead) through L. Rs., Respondent. 


Police Act (5 of 1861), S. 7 — Depart. 
mental inquiry against Head Constable — 
Charge-sheet not furnishing necessary parti- 
culars — Statements of witnesses recorded 
during preliminary inquiry also not farnished 
~- Held, delinquent was denied reasonable 
opportunity to defend himself at disciplinary 
inquiry — Dismissal order illegal. (Constitu. 
ton of India, Arts. 226, 311). 


Where in a departmental inquiry against 
Head Constable of police for his alleged mis- 
conduct -of hunting a bull in Government 
forest by taking advantage of his office and 


gank, the charge-sheet served on the delin- 


quent did not mention the date and time of 
his alleged misconduct, even the location 


* Second ‘Appeal No. 2226 of 1969, a 
25-11- 1969 (All), 
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-State of U. P. v. Mobd. Sharif 
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of the. incident in the: vast: forest was not in- 
dicated with -sufficient particularity, the copies 
of statements of witnesses recorded during 
preliminary inqdiry were also not furnished 
fo the delinquent at the time of disciplinary 


- inquiry it was held that in the absence of 


these particulars and statements of witnesses 
the delinquent was prejudiced in the matter 
of his defence and was thus denied reason- 
able opportunity to defend himself at the dis- 
ciplinary inquiry. The order of his dismissal 
was, therefore, illegal. (Para 3) 


JUDGMENT :— There is no substance in 
this appeal which has been preferred by the 
State of U. P. against the judgment and de- 
cree dated 25th Nov., 1969 of the High 
Court of Allahabad in Second Appeal No. 
2226 of 1969. 


_2. The plaintiff Mohd, Sharif (since de- 
ceased) was working as a Head Constable of: 
the Daksiti Guard at P. S. Kakwan District 
Kanpur. On 22nd Jan., 1955 he was served 
with a charge-sheet under S. 7 of the Police 
Act calling upon him to submit his explana- 
tion thereto; he submitted the explanation on 
the following day. After holding the depart- 
ment disciplinary inquiry against him the in. 
quiry officer ‘submitted his report which was 
accepted and ultimately he was dismissed from 
service by an order dated 3rd June, 1955. 
After departmental appeal and revision to 
higher authorities failed, the plaintiff filed a 
suit challenging his dismissal on the ground 
that the said order was illegal and void as no 
proper - inquiry was held against him and no 
reasonable opportunity was given to him te 
defend himself against the charges framed 
against him and for recovery of arrears of 
salary. The trial Court dismissed the suit 
In Civil Appeal No. 478 of 1962 preferred 
by him the learned Second Addl. Civil Judge, 
Kanpur, reversed the trial Court’s findings 
and decreed his suit holding that the charge- 
sheet framed against him was vague, that the 
plaintiff was prejudiced in his defence and 
was not given a. reasonable opportunity to 
defend himself during the inquiry. The ap- 
peal Court set aside the dismissal by de- 
claring the same to be illegal and void but 
the matter was remanded back in respect of 
the relief. pertaining to salary etc. The State 
preferred a second appeal and the High 
Court’ has confirmed the decree passed by 
the appeal Court and dismissed the .second 
appeal. The State of U, P. has come. ad in . 
appeal to this Court. 5 


3. - After ‘hearing: counsel ‘appearing. i “the 


| State; we: ‘are-satisfied: that both the. depil- 5 


Po 
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Court and the High Court were right in hold- 
ing that the plaintiff had no reasonable op- 
portunity of defending himself against the 
charges levelled against him and he was pfe- 
judiced in the matter of his defence. Ony 
two aspects. need be mentioned in this con- 
nection. Admittedly, in the charge-sheet that 
was framed and served upon the plaintiff ro 
particulars with regard to the date and time 
of his alleged misconduct of having entered 
Government Forest situated in P. C. Thatia 
District Farrukhabad and hunting a bull = 
that forest and thereby having injured the 
feeling of one community by taking advantage 
of his service and rank, were not mentioned. 
Not only were these particulars with regard 
to date and time of the incident not given 
but even the location of the incident in the 






























tiff was obviously prejudiced in the matter of 
his defence at the inquiry. Secondly, it was 


of these statements were not furnished to 
him at the time of the disciplinary inquiry. 
Even the request of the plaintiff to inspect 
the file pertaining to preliminary inquiry was 
also rejected. In the face of these facts 
which are not disputed it seems to us very 
clear that both the first appeal Court and 
the High Court were right in coming to the 
conclusion that the plaintiff was denied rea- 
sonable opportunity to defend himself at tna 
disciplinary inquiry; it cannot be gainsaid 
that in the absence of necessary particulars 
and statements of witnesses he was prejudic2d 
‘lin the matter of his defence. Having regard 
to the aforesaid admitted position it is diffi- 
cult to accept the contention urged by the 
counsel for the appellant that the view taken 
by the trial Court should be accepted by us. 
We are satisfied that the dismissal order Fas 


salary and other emoluments payable to the 
deceased, ` of m 


4 The appeal is dismissed with costs. 


Appeal dismissed. 
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particularity. In the absence of these plain- 


ALR. 
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P. N. BHAGWATI AND 
E. S. VENKATARAMIAH, JJ. 
Criminzl Appeai No. 7 of 1982, DJ- 4-1. 
1982. 


Madhu Bala, Appellant v. Narender Kumas 
and others, Respondents. 


Constitstion of India, Arts, 226, 136 — 
Penal Code (1860). S. 340 — Habeas corpus 
— Pefitian by husband for production and 
release of his wife — High Court allowing 
petition — Appeal by special leave by wife — 
Appellant not detained against her will and 
without her consent by her parents — Ap- 
pellant completing 21 years of age during 
pendency of appeal before Supreme Court — 
Petition for writ of habeas corpus, not main- 
tainable. Decision of High Court, Reversed. 

_(@ara 2) 


BHAGWATI, 3.:— Special leave granted. 


2. The appellant appeared before us in: 
chamber and we questioned her in order to 
find out whether she is being detained by her 
parents against her wish and she is being pre- 
vented from going to the first . respondent. - 
The appelant stated clearly and unequivocally 
before us that she is not being detained by 
her parents against her will and she does not 
want to go to the first respondent. We ask- 
ed the appellant her age and she stated that 
she has jist completed 21 years in the month 
of Mar. 1981. She also appears to be of 21 
years age. We have satisfied ourselves that| 
the appellant is not being detained against) 
her will and without her consent. The ap-; 
plication for a writ of habeas corpus for hef 
producticn and release must therefore fail. 
Neither fhe dismissal of this application for 
a writ of habeas corpus nor anything we have 
said in this order will stand in the way of 
the first respondent agitating, if he so wishes, 
the factum of marriage or any other civil on 
matrimonial rights which he may have against 
the appellant and it will be for the appro- — 
priate Court in which such question is raised 
to decide it on the evidence which may be 
led before it. Appeal is disposed -of in the 
light of: the above observations. 

l Order accordingly. 
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AIR 1982 SUPREME COURT 939 
(From: Andhra Pradesh) 
V. D. TULZAPURKAR AND 
AMARENDRA NATH SEN, JJ. 
Civil Appeal Nos. 1306 and 1305 of 1970, 
D/- 12-1-1982. 
Indubhai Ambalal Patel and others, Ap- 
pellants v. State of Andhra Pradesh, Re- 
spondent. 


1982 


And 
Raja Dhanraj Giriji, Appellant v. State 
of Andhra Pradesh, Respondent. 


(A) Land Acquisition Act (1894), S. 23 
— Acquisition of two parcels of land form- 
ing part of one plot — Each parcel belong- 
ing to separate claimant — Compensation 
—. Solattum in consideration of injurious 
Severance of small land allowed only to one 
claimant — Held, other claimant was also 
entitled to solatium. Decision of Andhra 
Pradesh High -Court, Partly Reversed. 

(Para 3) 


(B) Hyderabad Land Acquisition Act (9 of 
1269 F), S. 23 — Interest on compensation 
— Land Acquisition Officer granting no 
interest to claimants on compensation fixed 
by him Enhancement of compensation 
by High Court — High Court granting 4% 
interest, only on enhanced amount — Held, 
claimants were entitled to interest at 6% 
and on the entire amount of compensation. 
Decision of Andhra Pradesh High Court, 
Partly Reversed. (Land Acquisition Act 
(1894), S. 34). (Para 3) 


JUDGMENT :— In these appeals two 
parcels of land forming part of one plot 
were acquired by a notification issued in 
April, 1959 and the question raised pertains 
to the market value of these parcels of land 
on the relevant date, In C. A. No. 1305 
the claimant, Raja Dhanraj Giriji, had 
claimed compensation for his parcel of land 
admeasuring 4628.26 sq. yds. at the rate of 
Rs. 100/- per sq. yd. before the Land Acqui- 
sition Officer but he awarded compensation 
at the rate of Rs. 35/- per sq. yd. He got 
a reference made to the City Civil Court 
which granted him compensation at the rate 
of Rs. 80/- per sq. yd. exclusive of solatium 
at 15% and this rate was fixed after taking 
into consideration the injurious affection 
suffered by the claimant on account of 
severance of a small portion measuring 
415 sq. yds. — an wnaccessible portion 
which was left with him and which was of 
no use to him. The matter was carried in 
appeal to the High Court both by the 
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claimant as well as by the State Govern- 
ment and the High Court dismissed appeals 
of both confirming the compensation award- 
ed by the City Civil Court. In the other case 
the claimants, Indubhai Ambalal Patel & 
Ors. had claimed compensation in respect 
of. iheir parcel of land admeasuring 4513 sq. 
yds. (sold to them by Dhanraj Giriji at 
Rs. 40/- per sq. yd.) at the rate of Rs. 125/- 
per sq. yd. but the Land Acquisition Officer 
granted compensation at the rate of Rs. 35/- 
per sq. yd. and in the reference made to the 
City Civil Court, that Court granted com- 
pensation at the rate of Rs. 65/- per sq. yd. 
The claimants preferred an appeal to the 
High Court and obviously in view of com- 
pensation awarded to Raja Dhanraj -Giriji 
at the rate of Rs. 80/- per sq. yd. these 
claimants could not be discriminated and 
were granted compensation at the same rate, 
but inclusive of solatium, especially when 
the two parcels of land formed the part of 
the same plot originally owned by Raja 
Dhanraj Giriji, To both the claimants the 
High Court awarded interest at the rate of 
4% per annum. Both the claimants have 
come up in appeal to this Court. 


2. After hearing counsel on either side 
and. having considered the sale deeds ° and 


the other documents which were considered 


by the Courts below we are clearly of the 
view that no question of breach of any 
principle is involved in these appeals and the 
question of quantum of compensation solely 
rests on the appreciation of the material 
placed -before the lower Courts and in our 
view the High Courts appreciation of the 
entire material seem to be proper and it was 
right in conforming the trial Courts rate of 
Rs. 80/- per sq. yd. as representing the fair 
market value on the relevant date. In re- 
gard to two aspects only that were pressed 
before us some interference seems to bs 
called fop. 


3. In C. A. 1306 of 1970 the claimants 
were not granted any interest at all on the 
compensation amount awarded by the Land 
Acquisition Officer and when the enhanced 
compensation was awarded interest has been 
awarded at the rate of 4% only on the en- 
hanced amount. It has been urged before 
us that the claimants would be entitled not 
only to'interest on the entire amount of 
compensation but also at a higher rate, 
namely 6% per annum which has been pre- 


. scribed under S, 23 of the Hyderabad Land 


Acquisition Act. There is force in this 
contention, Interest at the rate of 4% per 


| 940 S.C.. 


some apprehension. It- has bezn further 
urged by counsel for these claimants that 
solatium at the rate of 15% was also wrong- 
ly denied to them. We inquired from coun- 
sel for the State as to the basis on which 
such a solatium was denied and the only 
basis on which he was able to justify the 
Genial of solatium was that a higher rate. 
namely Rs. 80/- per sq. yd. was fixed in the 
case of these claimants and therefore com- 
pensation at that rate was decre=d as in- 
clusive of solatium. „He suggested that the 
rate of compensation which was m the mmd 
of the Court was Rs. 70/. per sq. yd. but 
assuming that the Court wanted to give 
compensation at Rs. 70/- per sq. yd. on 
mathematical calculation the course] for the 
State fairly conceded that if solatium had 
to be denied on this basis the ccmpensation 
awarded would have been fixed at Rs. 73/- 
per sq. yd, and not Rs. 70/- pes sq. vd. 
In view of this position we are of the view 
that additional, compensation at the rate of 
Rs. 3/. per sq. yd. should be paid to the 
claimants and further, interest at the rate of 
6% should be paid to them on the entire 
amount of. compensation from the date of 
taking possession of the land till the pay- 
ment. However, while calculating interest 
at 6% adjustment will have to be made in 
respect of the interest if any paid to the 
claimants on such portion of the compensa- 
tion which has been already awarded to 
them. With this modification the decree of 
the High Court under appeal is confirmed. 


omy seems: tovhave been; granted under -.:. 


4 In C. A. 1305 of 1970 the claiment 
has also sought interest at the rete of 6% 
per annum which is justified. It appears 
that initially no interest was awarded tut 
on review petition being made by the 
claimant before the High Court interest at 
the rate of 4% was awarded on the entire 
amount of compensation awarded to fhe 
claimant. In case of this claimant therefore 
additional interest at 2% over and above that 
awarded by the High Court from the date 
of taking possession of the land fill the date 
of payment is hereby decreed. Subject to 
this modification the order of the High 
Court under appeal is confirmed. Each 
party to bear its own costs, 


Order accordingly. 


Sahib Singh Kalha v. Amritsar- Improvement ‘Trust .- ~- - 


ti A t 24 
+> s > Pe- vO 


(From: Punjab & 'Haryanay 
A, P. SEN AND A. VARADA- 
RAJAN, J. = 


` Special Leave Petns, (Civil) | Nos. 1288- 


1290, 3610 and 6389 of 1979, D/- 1-10-1981. 

Brig. Sahib Singh Kalha etc., Petitioners 
v. Amritsar Improvement Trust and others, 
Respondents. 


(A) Land Acquisition Act (1 of 1894), 
S. 28 — Interest must be allowed on er- 
hanced amount of compensation — Interest 
@ 6 per cent per annum directed to be paid 
on enhanced compensation from date of 
tzking possession of land tH realisation. 

(Para 2) 

(B) Land Acquisition Act (1 of 1894), 
Sec. 23 — Determination of compensation 
~ Matters to be considered — Land acquir. 
ed, itself, an undeveloped area — Award of 
Collector based om ‘belting’ principle — 
Held, cut of 33 per cent of market value in 
one case and 79 per cent in others was justi- 
fied in determining amount of compensation. 

(Para 3) 

Cases Referred: Chronological Paras 
(1980) S L. P. (Civil) Nos. 4320 and 4327 
of 1979, DJ- 17-1-1980 (SC), Shiv Kumar 

v. State of Punjab 2 
AIR 1972 SC 1417: (1972) 3 SCR 208 3 

SEN, J.:— Notice in these special leave 
petitions is confined to two points, namely, 
(1) whether interest ought to have been al- 
lowed on the enhanced: amount of compen- 
sation; and (2) whether a cut of 33 per cent 
of the marxet value in one case and 20 per 
cent in the others was justified in determin- 
ing the amount cf compensation. 

2. As to point No. (1), the question of 
interest on the enhanced amount of ‘com. © 
pensatior which is common to all the spe- 
cial leave petitions, is concluded by the 
judgment of Krishna Iyer, J. in Shiv Kumar 
v. State of Punjab, SLP (Civil) Nos. 4320 
and 4327 of 1979 decided on 17-1-1980, by 
which the Court refused to grant special 
leave, ‘except to clarify the ambiguity, if 
there be some, in the matter of award of 
interest on the enhanced portion of the com- 
pensation’, and observed that ‘there is no 
reason whatever to withhold such payment| - 


of interest’. It was rightly conceded by 
counsel for the Improvement Trust that a 
similar cirection with regard to interest be 


also made. We accodingly direct that inter- 
est at the rafe of 6 per cent per annum 
shall be payable not only on the amount of 
compensation, but also. on the enhanced 
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portion. thereof: from the::date of taking of - 
possession of land till realisation. 


3. As to point No. (2), a few facts must 
be stated. An area of 269 kanals and 
Ý marlas out of a total area of 118.5 acres 
had been acquired. The Collector based the 
award on the ‘belting’ principle and classi- 
fied the acquired area into two belts, name. 
ly, ‘A’ and ‘B’, An area measuring 48 
kanals and 13 marlas abutting the roads 
on three sides to a-depth of 40 karams was 
classified as belt ‘A’ and the remaining 
200 kanals 11 marlas as belt ‘B’. The land 
acquired is situate undoubtedly in the vici- 
nity of a developed locality, but is itself 
undeveloped, although it is bounded by 
4 roads. The 45 bungalows and 5 factories 
which the claimants speak are, as the High 
Court observes, situate outside the acquired 
area. Extensive as it is, it has to be plotted 
out into small house sites with amenities. 
These amenities will consist of roads, 
drainage, lighting and so on, and roads will 
require space and laying of roads will mean 
expenditure. The High Court, while up- 
holding a cut of 33 per cent of the market 
value in one case and 20 per cent jin the 
other towards the cost of development, as 
made by the Tribunal, observes: 


For the purpose of converting the big 
plot into small plots, it would be necessary 
to provide roads, parks etc. The benefit of 
such roads and parks etc. would accrue fo 
the plot holders without payment of any 
extra price. In other words, the price of 
the land under roads and parks etc. would 
be included in the price of the smaller plots 
made out of the big one. It is in this back- 
ground that while assessing the market 
price of the acquired area measuring 
269 kanals 9 marlas, the Tribunal applied 
the 20 per cent cut on the price otherwise 
assessed 


It is well settled principle of valuation that 
where there is a large area of undeveloped 
land under acquisition, provision has to be 
made for providing the minimum amenities 
of town life such as water connections, well 
laid-out roads, drainage facility, electric 
connections etc, The process necessarily 


involves deduction of the cost of factors re- . 


quired to bring the undeveloped lands on a 
par with the developed lands. An extent of 
20 per cent of the total land acquired is 
normally taken as a reasonable deduction 
for the space. required. for roads. This is 
apart from the cost of laying roads them- 
selves and the cost of providing other ameni- 


Digpal: Singh :v:- State:of W. P, .... 


ties like: electricity, . water,- underground 
drainage etc. 
of Ranchi, (1972) 3 SCR 208:(AIR 1972 
SC 1417), the Court allowed a deduction of 
33.1/3 per cent towards the cost of develop- 
ment. The cost of development may range 
from 20 to 33 per cent depending on the 
nature of the land, its situation and the 
stage of development etc. The Tribunal 
had before it material on which it directed 
a cut of 33 per cent of the market value in 
one and 20 per cent in the other. It cannot 
be said that the aforesaid deductions were 
arbitrary or unreasonable having regard to 
the fact that the land acquired is an un- 
developed area and the award of the Tribu. 
Nal is based on the ‘belting’ principle. 


4. Subject to the direction as to payment 
of interest at 6 per cent per annum on the 
enhanced amount of compensation, the spe- 
cial leave petitions are dismissed, but without 
any order as to costs, 

Petitions dismissed. 





AIR. 1882 SUPREME COURT $841 
(From: Allahabad) 
V. D. TULZAPURKAR AND 
AMARENDRA NATH SEN, JJ. 

Criminal Appeal No, 54 of 1982, D} 
22-1-1982. 

Digpal Singh, Appellant v. State of U. P., 
Respondent. 

Constitation of India, Art. 136 — Appeal 
by special leave Reduction in sentence 
— Sentence reduced, taking into considera. 
tion family conditions of appellant. (Penal 
Code (1860), S. 53). (Para 2) 


JUDGMENT :— Special leave granted. 


2. Afier hearing counsel on either sides 
on the question of sentence, we feel that 
some reduction in the sentence should be 


made. Having regard to the family condi- 
tions of the appellant which have been put 
on record in the form of a certificate from 


the Pradhan of the village, we reduce the 
sentence to ‘six months’ rigorous imprison- 
ment. With this modification in the sen- 


tence, the appeal is disposed of. 
Order accordingly. 
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In Tribeni Devi v.. Collector : 
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AIR 1982 SUPREME COURT 943 
(From: Allahabad)* 
Y, V. CHANDRACHUD, C, Ju 


D. A. DESAI AND 
AMARENDRA NATH SEN, JJ, 


Criminal Appeals Nos, 932 and 933 of 
1981, D/- 1-12-1981, 

State of U. P., Appellant v, Jairam and 
etc., Respondents. 


Criminal P, C. (2 of 1974), S, 439 — De- 
tention under Prevention of Blackmar- 
keting and Maintenance of Supplies of 
Essential Commodities Act (1980) — Grant 
of bail — Validity. C. M. App. No. 5909 
(W) and C. W. No. 8918 of 1981, D/- 
23-10-1981 (All), Reversed, 

The respondents, who are detained 
under the provisions of the: Prevention 
of Blackmarketing and Maintenance of 
supplies of Essential Commodities Act, 
1980 filed Habeas Corpus petitions in the 
High Court of Allahabad challenging the 
orders of detention passed against them, 
A Division Bench had heard th2 petitions 
for two days but did not think it fit or 
proper to grant interim relief to the de- 
tenus, Another Division Bench was go- 
ing to rehear the petitions after ten days, 
In the meanwhile the single Judge grants 
ed bail to the respondents on the ground 
that the State Government had erred in 
forwarding the respondents representa 
tions to the Advisory Board without con= 
sidering them for itself, 


Held that the order of bail was liable 
to be set aside, It was not proper that 
the single Judge should have taken upon 
himself the task of examining the merits 
of the matter in order to find whether 
there was a prima facie case for releasing 
the detenus on bail. C. M. App. No, 5809 
(W) and C. W, No. 8918 of 1981, D/- 23-10- 
1981 (All), Reversed, (Para 7) 

If persons held in detention are releas- 
Ed on bail in the manner done by the 
single Judge, the very object and pur- 
pose of detention will be totally frustrat- 
ed, Grave illness or pressing and par- 
sonal business may justify an order of 
release in detention cases for a short pe- 
riod suited to the exigencies of the par- 
ticular occasion. But a detenu cannot 
be released on bail as a matter of com- 
mon practice, on considerations generally 
applicable to cases of punitive detention. 
AIR 1966 SC 1441, Distinguished. | 

(Para 6) 


*C. M. App. No. 5909 (W) and C. W, No, 
8918 of 1981, D/- 23-10-1981 (All). 
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State of U, P, v, Jairam 


A.L R. 
Cases Referred: Chronological Paras 
AIR 1965 SC 14418 (1966) 3 SCR 344: 

1966 Cri LJ 1076 7 

Mr, R K. Bhatt, Advocate, for Appel- 
lant; Mr, Shaukat Hussain and Mr. Shas 
kil Ahmed, Advocates, for Respondents. 

CHANDRACHDD, C. J. Heard counsa 
bel. Special leave granted, 


2 Tke respondents, who are detained 
under tne provisions of the “Prevention 
of Blackmarketing and Maintenance of 
Supplies of Essential Commodities Act, 
1980 filed Habeas Corpus petitions in the 
High Court of Allahabad challenging the 
orders of detention passed against them. 
Those petitions were almost fully heard by 
a Division Bench on Oct. 19 and 22, 1981, 
The learned Judges, however, released 
the writ petitions from their list since | 
the Court had Diwali holidays from Octo- 
ber 24 until November 2, 1981 and they 
were not likely to be available, perhaps 
as a Bench, for concluding the hearing of 
the writ petitions, 

3. Another Division Bench took up thë 
Writ Petitions for hearing on October 23 
but they adjourned the petitions until the 


. reopening of the Court on November 3, 


Soon after the Division Bench rose, coun« 
Sel for the respondents approached a 
learned single Judge after Court hours 
and applied for bail, It appears that the 
Deputy Government Advocate was avail- 
able, H2 was sent for and after hearing 
both the sides, the learned Judge grant- 
ed bail to the respondents on the ground 
that the State Government had erred in 
forwarding the respondents’ representa- 
tions to the Advisory Board without con- 
Sidering them for itself, 


4 The writ petitions were taken up 
for hearing by another Division Bench 
on November 3, 1981. They concluded the 
hearing on that date, reserved their judg- 
ment and allowed the respondents to 
continue on bail till November 10 which 
was fixed for judgment, The judgment is 
not yet delivered. The learned Judges 
directed “It may however be inquired 
as to how file was sent before the learned 
single Judge for bail when there was no 
case fixed before him,” 


5. These Special Leave Petitions are 


- directec. against the order passed by the 


learned single Judge on October 23, 1981, 
releasing the. respondents on bail “until 
the next date of hearing of the Habeas 
Corpus petitions”, f 

6. We are unable to appreciate how 
the learned single Judge could release the 
respondents on bail when,- in the first 
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instance, the writ petitions filed by them 


‘were listed for hearing before a Division . 


Bench, Secondly, and that involves a 
question of principle, we are unable to 
see for what special reason the learned 
Judge thought it necessary to release the 
respondents on bail. The order passed by 
the learned Judge does not show that 
there was any pressing or particular rea- 
son of a unique kind for which it was 
imperative to enlarge the respondents on 
bail. If persons held in detention are re- 
leased on bail in the manner done by the 
learned Judge, the very object and pur- 
pose of detention will be totally frustrat- 
ed. Grave illness or pressing and per- 
sonal business may justify an order of 
release in detention cases for a short 
period suited to the exigencies of the 
particular occasion, But a detenu can- 
not be released on bail as a matter of 
common practice, on considerations gen- 
erally applicable to cases of punitive 
detention. The learned single Judge vir- 
tually took upon himself the decision of 
‘the writ petitions on merits. He found, 
evidently on an on-the-spot argument, 
that the State Government had erred in 
hot considering the representations of the 
respondents before forwarding them to 
the Advisory Board and released the re- 
spondents on bail as their further conti- 
nuance in detention was “prima facie” 
vitiated. 


7. In passing the order of bail, the 
learned Judge has sought the support of 
a decision of a Constitution Bench of this 
Court in State of Bihar v. Rambalak 
Singh, (1966) 3 SCR 344: (AIR 1966 SC 
1441). In that case, the State of Bihar 
appealed to this Court against an order 
of interim bail passed by the Patna High 
Court in a Habeas Corpus petition which 
was filed by the respondent to challenge 
an order of detention issued under R, 30 
of the Defence of India Rules, 1962. It 
was held by this Court that though the 
High Court has jurisdiction to grant bail 
in Habeas Corpus petitions filed against 
orders of detention passed under R. 30, 
the exercise of the said jurisdiction is in- 
evitably circumscribed by the considera- 
tions which are special to such proceed- 
ings and which have relevance to the 
object which it intended to be served by 
orders of detention passed under the said 
Rule. If on proof of certain conditions or 
grounds it is open to the High Court to 
- get aside the order of detention made 
under R. 30 and direct the release of the 
detenu, then it cannot be held that in a 
proper case the High Court has no juris: 


State of U, P. v, Jairam 


Justify the release of the 
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diction to make an interim order giving 
the detenu the relief which the High 
Court would be entitled to give him at the 
end of the proceedings. The Court, how- 
ever, hastened to emphasize (at p. 1443): 


sadageaee though we have no hesitation 
in affirming the jurisdiction of the High 
Court in granting interim relief by way 
of bail to a detenu who has been detain- 
ed under R. 30 of the Rules, there are 
certain inexorable considerations which 
are relevant to proceedings of this char- 
acter and which inevitably circumscribe 
the exercise of the jurisdiction of the 
High Court to pass interim orders grant- 
ing bail to the detenu. There is no doubt 
that the facts on which the subjective 
satisfaction of the detaining authority is 
based, are not justiciable, and so, it is 
not open to the High Court to enquire 
whether the impugned order of detention 
is justified on facts or not. The jurisdic- 
tion of the High Court to grant relief to 
the detenu in such proceedings is very 
narrow and very limited. That being so, 
if the High Court takes the view - that 
prima facie, the allegations made in the 
writ petition disclose a serious defect in 
the order of detention which would 
detenu, the 
wiser and the more sensible and reason- 
able course to adopt would invariably be 
to expedite the hearing of the writ peti- 
tion and deal with the merits without 
any delay. Take the case where mala 
fides are alleged in respect of an order 
of detention. It is difficult, if not impos- 
sible, for the Court to come to any con- 
clusion, even prima facie, about the mala 
fides alleged, unless a return is filed by 
the State. Just as it is not unlikely that 
the High Courts may come across cases 
where orders of detention are passed 
mala fides, it is also not unlikely that 
allegations of mala fides are made light 
heartedly or without justification and so, 
judicial approach necessarily postulates 
that no conclusion can be reached, even 
prima facie, as to mala fides unless the 
State is given a chance to file its return 
and state its case in respect of the said 
allegations; and this emphasises the fact 
that even in regard to a challenge to the 
validity of an order of detention on the 
ground that it is passed mala fide, if 
would not be safe, sound or reasonable 
to make an interim order on the prima 
facie provisional conclusion that there 
may be some substance in the allegations 
of mala fides, What is true about mala 
fides is equally true about other infirmi- 
ties on which an order of detention may. 
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-be. challenged by the detenu: . That is 


why the limitation on the jurisdiction of . 


the Court to grant relief to the detexzus 
who have been detained under R. 30 of 
the Rules, invevitably introduces a ccr- 
responding limitation on the power of 
the Court to grant interim bail.” 


The Court, speaking through Gajendra- 
gadkar, C. J, added (at p, 1444):— 

“I~ is no doubt true that a detenu is 
detained without a trial; and so, tae 
courts would inevitably be anxious to 
protect the individual liberty of the citi- 
zen on grounds which are justiciable end 
within the limits of their jurisdiction. 
But in upholding the claim for individual 
liberty within the limits permitted by 
law, it would be unwise to ignore the 
object which the orders of detention are 
intended to serve, An unwise decision 
granting bail to a party may lead to con- 
sequences which are prejudicia] to the 
interests of the community at large; and 
that is a factor which must be duy 
weighed by the High Court befcre it d2- 
.cides to grant bail to a detenu in such 
proceedings. We are free to confess that 

we have not come across cases where 
bail has been granted in habeas corpus 
proceedings directed against crders of 
detention under R. 30 of the Fules, ard 
we apprehend that the reluctance of the 
courts to pass orders of bail in such pro- 
ceedings is obviously based on the fact 
that they are fully conscious of the di- 
ficulties —- legal and constitutional, and 
of the other risks involved in making such 
orders. Attempts are always made by 
the courts to deal with such agolications 
expeditiously; and in actual practice, it 
would be very difficult to come across a 
case where without a full encuiry and 
trial of the ground on which tke order 


of detention is challenged by the detenu, ` 


it would be reasonably possible or per- 
missible to the Court to grant bail on 
prima facie conclusion reached by it at an 
earlier stage of the proceedings, 


If an order of bail is made by the Court 
without a full trial of the issues involved 
merely on prima facie opinion formed by 
the High Court, the said order .woull 
be open to the challenge that i is the 
result of improper exercise of jurisdic- 
tion. It is essential to bear in mind. the 
distinction between the existence of juris- 
diction and its proper exercise. Improper 
exercise of jurisdiction | in suck matters 
must necessarily. be avoided by the courts 
in dealing _ with | ‘applications 
~ character,” 


‘Stace of U. P. v. Jairam 


of this : 


ALR. 


‘The ‘lea-ned single Judge, with respect, 


has failed to appreciate the weight of 
these observations while passing the 


‘order of interim bail. A Division Bench 


had heard the petitions for two days but 
did not think it fit or proper to- grant 
interim relief to the detenus., Another 
Division Bench was going to rehear the 
petitions after ten days. It is not proper 
that, in between, the learned single Judge 
Should have taken upon himself the task 
of examining the merits of the matter in 
order to find whether there was a prima 
facie case for releasing the detenus on 
bail. 


8 Shri Shaukat Hussain, who appears 
on behalf of the respondents, has drawn 
our attention to an order passed by the 
Division Bench itself on November 10, 
1981 by which it has permitted the re- 
spondents to continue on bail until the 
delivery of the judgment by it in the 
writ pet-tions, Learned counsel says that 
the spec:al leave petitions filed by the. 
State of Uttar Pradesh against the order 
passed by the learned single Judge have 
become infructuous by reason of the 
order passed by the Division Bench. We 
are unable to accept this submission be- 
cause tha primary order of bail under 
which the respondents are at large is the 
one passed by the learned single Judge. 
The Division Bench has allowed that 
order to remain in operation, only for 
the reascn that counsel for the State was 
unable to say whether the Advisory 
Board hed recommended the confirma- 
tion of detention or not, The Division 
Bench postponed the delivery of the 
judgment for that reason and directed 
that the respondents, who are already on 
bail, will be allowed to continue | on bail 
until further orders, 


§. For reasons aforesaid, we set’ aside 
the order of bail and direct that the re- 
spondents shall be taken in custody 
forthwith, . 


10. We hope that the Division Bench 
which” hes already heard arguments in 
the Writ Petitions, will be able to deliver 
its judgment expeditiously, if it has not 
already cone so, 


‘11. The appeals will stand disposed of 
in terms of this judgment, 


Apoak allowed. 
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V. R. KRISHNA IYER AND 
_ p S. PATHAK, JJ. 


Civil Appeal No. 2109 of 1979, D/- 
7-5-1980. 
Ram Saroop Rai, Appellant v. Smt, 


Lilavati, Respondent. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 2 (2) Explanation 1 -—- New con- 
struction — Exemption from operation of 
the Act — Onus lies on landlord to prove 
that construction is new — Municipal re- 
cords as to completion of construction and 
assessment afford best evidence. Civil 
Revn. No. 900 of 1978, D/- 7- 5-1979 (Aili), 
Reversed. 


The analysis of the Explanation 1 to 
S. 2 (2) makes it clear that when a land- 
lord claims that the house owned by 
him being a new construction is exempt 
from the operation of the Act the court 
should rely more on the municipal re- 
cords rather than on the oral testimony 
of the parties for the purpose of deter- 
mining when the building was construct- 
ed. The burden is normally on the land- 
lord that the building is out of the ambit 
of the Act. (Paras 5, 10) 


In the instant case the 
purchased by the landlord. He claimed 
that his predecessor had constructed a 
new building while the tenant claimed 
that old construction was remodelled. 


Held in the circumstances that neither 
the present landlord nor the tenant had 
any direct knowledge about the construc- 
tion, The best evidence was the municipal 
record as to completion - of building and 
its assessment etc., as might be available. 
The case was therefore remanded to the 
trial court for adducing proper document- 
ary evidence. Civil Revn. No. 900 of 1976, 
. D/- 7-5-1979 (AL), Reversed. 


5 (Paras 9, 10) 


Mr. A. K. Sen, Sr. Advocate (M/s. B. S. 
Banerjee and R. N.- Kovind, Advocates 
with him), for Appellant; 
Goyal, Sr. Advocate, (Mr. S. K. Jain, 
Advocate with him), for Respondent. 

KRISHNA IYER, J.:— A brief back- 
drop leads to’ the short point in issue. 
Chronic scarcity of accommodation in al- 
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most every part of the country has made 
eviction litigation explosively consider- 
able, and - the strict protection against 
ejectment, save upon restricted grounds, 
has-become the policy of the State. Rent 
Control Legislation to give effect to this 
policy exists everywhere, and we are con- 
cerned with one such in the State of U. P. 
(U. P. Act 13 of 1972). The legislature 


‘found that rent control law had a chilling 


effect on new building construction, and 
so, to encourage more building operations, 
amended the statute to release, from the 
Shackles of legislative restriction, ‘new 
constructions’ for a period of ten years. 
So much so, a landlord who had let out 
his new building could recover possession 
without impediment if he instituted such 
proceeding within ten years of comple- 
tion. The respondent is a landlady who 
claims to fill the bill in this setting and 
seeks to evict the appellant-tenant un~- 
trammelled by the provisions of the Act. 
She has succeeded in both the courts be- 
low and the appellant challenges the order 
as illegal and vitiated by a basic error of 
approach, 


2 We should have made short work 
of it had there not been the need for this 
court to set the sights right in the class 
of litigation where exemption from the 
Operation of the Act is claimed on the 
ground that the construction is new and 
the case is filed within the ten-year 
moratorium, If the exemption is errone- 
ously liberalised to frustrate the princi- 
pal measure by failure to stick to basic 
legal principles, the jurisprudence of rent 
control may become too jejune to be so- 
cially effective. That is why we examine 
a few fundamentals here in the decisional 
process of this class of cases, 


3. The area of controversy; factual 
and legal is small. The respondent pur- 
chased shop No. 66 in the city of Jhansi 
in 1969 from one Brij Mohan (DW 2), 
eccupied the first floor and allowed the 
appellant, as tenant, to occupy the ground 
floor in 1970 on a lease deed which recit- 
ed that the building was erected in 1965. 
In 1975 the present eviction action was 
instituted on the basis that the building 
was new, that the Act did not debar evic- 
tion of new constructions put up within 
ten years of the suit and so a decree was 
inevitable. The tenant resisted the claim 
on the plea that the building was con- 


gatived the defence and decreed eviction. 
and this .was upheld by. the High Court, 
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4. If it were a bare finding of fact we 
should not have reopened it, but Shri 
A. K. Sen argues that fundamental flaws 
in the understanding of the law have 
vitiated the decision which, if left uncor- 
rected, will spell a new class of litigation 
‘for eviction by easy resort to the ‘new 
construction’ expedient. Such possible 
public mischief persuades us to have a 
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closer look at the Act to the extent - 


relevant. 


5 Shri J. P. Goel rightly reminds us 
that in the normal course the appeal must 
be. dismissed as concluded by findings of 
fact. But we will probe the matter fur- 
ther to explore whether there is any sub- 
stance in Shri A. K. Sen’s argument of 
fundamental failure bearing on che lega- 
lity of the conclusions, The anatomy of 
the Act is substantially. the same as that 
of other similar legislations. The most 
important feature we have to rotice js 
the exemption from application of the 
provisions of the Act for the period of 
ten years in respect of new constructions. 
S. 2 (2).is relevant in this context: and 
runs as follows: 


Except as provided in sub-sec. (5) of 
5. 12, sub-s. (1A) of S. 21, suk-s. (2) of 
S. 24, Ss. 24A, 24B, 24C or sub-sec. (3) of 
S. 29, nothing in this Act shall apply to a 
building during a period of ' tan years 
from the date on whieh its construction 
is completed. 

XX XX x= 
i Explanation I. — For the purposes of 
the sub-section. 

(a) The construction of a building shall 
be.deemed to have been completed on 
the date on which the completion thereof 
- is reported to or otherwise recorded by 
. the local authority having jurisdiction, 
and in the case of a building subject to 
assessment, the date on which the first as- 
sessment thereof comes . into effect, and 
where the said dates are different, the 
earliest of the said dates, and im the ab- 
sence of any such report, record or assess- 
ment, the date on which it is actually oc- 
cupied (not including occupaticn merely 
for the purposes of supervising the con- 
struction or guarding the building under 
construction) for the first time: 

Provided that there may be different 
dates of completion of construction in re~ 
spect of different parts of a building 
which are either designed as separate 
units or ‘are occupied separately by th? 
landlord. and one or more tenants or by 
different tenants. 

(b) ‘construction’ includes any new con- 
structions in place of an existing building 
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which has been wholly or substantially 
demolished; 

(c) Where such substantial addition is 
made to an existing building, that the 
existing building becomes only a minor 
part thereof, the whole of the building in- 
cluding the existing building shall be 
deemed to be constructed on the date o2 
completion of the said addition. - 

This sub-section and its construction is 
decisive of the fate of the appeal. Nothing 
in the rent control legislation shall apply 
to a building “during a period of ten 
years from the date on which its construc- 


` A a SS RY an Racers pater 
tion is completed". The first thing that 


falls to be emphasised is‘ that in regard 
to all buildings the Act applies save 
where this exemption operates. There- 
fore, the landlord who seeks exemption 


must prove that exception. The burden is 


on him to make out that notwithstanding 
the rent zontrol legislation, his building 
is out of its ambit. It is not for the tenant 
to prove that the building has been con- 
structed beyond a period of ten years, 
but it is for the landlady to make out that 
the construction has been completec 
within ten years of the suit. This is sensi- 
ble not merely because the statute ex- 
pressly states so end the setting neces- 
sarily implies so, but also because it is} 
the landlady who knows best’ when the 
building was completed, and : not the 
tenant. As between the two, the owner 
of the building must tell the court when 
the building was constructed, and not the 
tenant thereof. Speaking generally, it is 
fair that the onus of establishing the date 
of construction of the building is squareiy 
laid on the landlord, although in a small} - 
category of cases where the landlord is a " 
purchaser from another, he will have to 
depend on his assignor to prove the fact. 

6. Firstly, therefore, we must examine 
whether the respondent has made out her 
case for exemption from the operation of 
the Act kased on the vital fact that the 
building has been completed only within 
ten years of the suit. The second thing we . 
have to remember is Explanation I quoted 
above, When is a building deemed to have 
been completed? 
An analysis of Explanation I to s. 2 (2) of 
the U. P. -Act indieates: ` 

(1) Where a building has not been as- 
sessed, it is the date on which the comple- 
tion was, reported to, or otherwise reeord-. 
ed by, the local authority having juris- 
diction. 

(2) Where a building has been assessed, 
it is the date on which the first assess~ 
ment comes into effect; 


1982 


Provided that if the date on which the 
completion was reported to, otherwise 
recorded by, the local authority is earlier 
than the date of the first assessment, the 
date of completion will be such earlier 
date. 

(3) Where there is no report, record or 
assessment, it is the date of actual occupa- 
tion for the first time (not being an occu- 
pation for the purpose of supervising the 
construction or guarding the building 
under construction). 


7. It is common case that Shops 
Nos, 65 and 66 were owned by a common 
owner, Shri Brij Mohan, DW 2. He sold 
only Shop No. 66 to the respondent. So, 
there is no doubt that there was an exist- 
ing building, Shop No. 66, long prior to 
the ten-year period: mentioned in the 
statute. According to the testimony of 
Shri Brij Mohan, DW 2, the old construc- 
tion continued, but certain additions and 
remodelling were done. He had submitted 
a plan to the local authority indicating 
the original construction and the propos- 
ed additions, and that is marked as Exhi- 
bit in the case. This shows the existence 
of a prior building the proposal being for 
addition or partial reconstruction and not 
for total demolition. If we go by the plan, 
it is not possible to conclude automatical- 
ly that there is a new construction. If we 
go by Brij Mohan’s evidence, the owner 
of the building at the relevant time, we 
cannot necessarily hold that the existing 
building has been substantially demolish- 
ed and reconstructed. Indeed, his evidence 
is to the effect that the construction such 
as was made was beyond the 10-year 
period. 


8. Unfortunately, it is not possible for 
the purchaser-respondent or the tenant- 
appellant to give direct testimony about 
the time of the construction or the nature 
of the construction vis-a-vis Explana- 
tion (b) or (c). The best testimony is the 
municipal records about the completion 
of the building and the verification by the 
municipal authorities as to whether a new 
construction has come- 
old construction has been remodelled and 
if so, when exactly the completion took 
effect. The municipal assessment record 
produced in the court merely states “in- 


creased assessment’. It may suggest the 


existence of an assessment which has been 
increased or it may perhaps be argued 
that when the building was reconstructed 
a new assessment was made which was 
more than the previous assessment, there- 


fore, was described as increased assess- - 
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ment. The oral evidence in the case, apart 
from what we have set out, is inconse- 
quential, being secondhand testimony. 
Even the recital in the rent deed that 
there was a new construction in 1965-66 
is by the appellant and the respondent, 
neither of whom has any direct knowledge 
about the construction. Of course, an ad- 
mission by the appellant is evidence 
against him but an admission is not al- 


- ways conclusive especially in the light of 


the municipal records such as are avail- 
able and the burden such as has been 
laid by the statute. 

9. Viewed in this perspective, the 
failure of the trial court specifically to 
record when the building was completed! 


-and what was the extent of re-building,’ 


whether it was a case of total demolition 
and reconstruction or such extensive 
additions as to push the existing building 
into a minor part, becomes fatal. These 
basic issues have failed to receive any 
attention from the courts below. A find- 
ing recorded on speculative basis is no 
finding, and that is the fate of the hold- 
ing in the present case. 


10. We do not want to dwell on the 
evidence in greater detail because we 
propose to remit the case to the trial 
court (Court of the First Additional Dis- 
trict Judge, Jhansi). It is quite conceiv- 
able that the municipal records bearing 
on the completion of the construction 
may throw conclusive light whatever 
might have been the original- proposal 
in the plan submitted. It is perfectly 
possible that on a view of the earlier con~ 
struction, vis-a-vis the completed new 
building, the former may form but a 
small part. It may also be that the impli- 
cation of the expression “increased assess- 
ment” may be explained with reference 
to earlier assessment records in the muni- 
Cipality. Moreover, whenever a new 
building is completed, a report has statu- 
torily to be made and only on a comple- 
tion survey and certificate, occupation is 
ordinarily permitted. These records must 
also be available in the office of the local 
authority. The statute makes it clear that 
reliance upon the municipal records, 
rather. than on the lips of witnesses, is 
indicated to determine the date of com- 
pletion and the nature of the construc- 
tion. This statutory guideline has been 
wholly overlooked and the burden lying 
on the landlord has not been appreciated. 
The result is that the eviction order has 


to be demolished. 


11, It may still be open - to the land- 
lady-respondent to make out her case by 
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producing better municipal evidence in 
the light of what we have ind:tcated. We 
do not wish to deny the landlacy this op- 
portunity because the. trial court has not 
approached the problem from the correct 
legal angle. We set aside the judgment 
of the courts below and remit the case for 
hearing to the trial court. The trial court 


will give an opportunity to both sides to- 


adduce fresh evidence, documertary and 
`- eral, to make out the ground of exemp- 
tion from the application of tke Act.oOf 
course, when the entire evidenze is be- 
fore the court, the onus of proof will 
play a lesser role, 

12. Before parting with the case, we 
wish to notice a submission made by Skri 
Goel that the landlady’s son was an un- 
employed engineer who needed the pre- 
mises for personal requirement. Even if 
the Act applies, it is open to the landlady 
to make out any of the grounds under the 
Act for eviction. To avoid prolixity and 
delay of the proceedings, we permit the 
trial court to allow the landlady, if she 
applies in that behalf, to plead on an 
alternative basis, for eviction cn any of 
the specified grounds under the Act. 

13. The appeal is allowed and the case 
remitted to the Court of the Addl. Dis- 
trict Judge, Jhansi for fresh disposal in 
the light of the observations made above. 

Appeal allowed, 


AIR 1982 SUPREME COURT 948 (33 
V. D. TULZAPURKAR AND 
A. P. SEN, JJ. 

Civil Appeal No. 567 of 1982, D/- 15-2- 
1982. l 

Mohammad Arif, Appellant v. Allah 
Rabbul Alamin and others, Respondents. 
` Civil P. C. (5 of 1908), O. 22. Rr. 4, 11 
— Appeal — Abatement of — Party al- 
ready on record sufficiently representing 
property of deceased respondent — No 
necessity of application to bring him as 


legal representative of deceased on re- 


cord -— Decision of High Court Reversed. 
(Para 2) 

JUDGMENT:— Special Leave Petition 
granted. 

2. After hearing counsel on either 
side we are satisfied that the Hish Court’s 
order stating that the appeal tad abatad 
and the appellant Mohammad Arif covld 
not be brought on record as = legal re- 
presentative of Mohammad Ahmad is 
clearly wrong. It is true that the appel- 
lant did not prefer any appeal to the 
District ‘Court against the original decree 
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Bhure Khan v. State of- M. P. 


A. I. R. 


but in the- First Appeal he was a ‘party 
respondent. But that apart, in the second 
appeal itself Mohammad Arif had been 
joined as co-appellant along with - his 
vendor Mohammad Ahmad. On the death 
of Mohammad Ahmed all that was requir- 
ed to be done was that the appellant who 
was on record should have been. shown 
as a legal representative inasmuch as he 
was the transferee of the property in 
question and at least as an intermeddler 
was entitled to be treated as legal repre- 
sentative of Mohammed Ahmed. He be~ 
ing on record the estate of the deceased 
appellant qua the property in question 
was represented and there was no neces« 
sity for application for bringing the legal 
representatives of the deceased appellant 
on record. The appeal in the circumstan~- 
ces could not be regarded as having abat- 
ed and Mohammad Arif was entitled to 
prosecut2 the appeal. We, therefore, set 
aside th order of the High Court and 
send the appeal back:to the High Court 
for disposal according to law. . 


3. This disposes of the appeal with no 
order as to costs, . 
Appeal allowed, 
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(From: Madhya Pradesh) 
V. D. TULZAPURKAR AND 


A. P. SEN, JJ. 
Criminal Appeal No. 95 of 1982, Dj» 
12-2-1982. 
Bhure Khan, Appellant v. State of 


Madhya Pradesh, Respondent. 

Penal Code (45 of 1860), S. 397 — of- 
fence under — Proof — Accused found 
in possession of torch and currency notes 
— Same not satisfactorily proved as form- 
ing part of corpus delicti — Victim also 
failing to identify accused in two identi- | 
fication parades — Accused not liable . to 
be convicted under S. 397. M. P. High 
Court decision Reversed. (Para 2) 


JUDGMENT:— Special Leave granted,. 


2. The conviction of the appellant, 
Bhure Khan, rests purely on recovery of 
a torch and currency notes of the value 
of Rs. 235 found with him, The identifica- 
tion of these two articles is not satisfacto- 
rily proved as forming part of the corpus 
delicti. Chakradhar Singh failed to identi- 
fy Bhure Khan at either of the two iden- 
tificatior, parades and his identification 
in court will not help the prosecution. So - 
far as the torch is concerned it is a very 
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common article and no particular mark 
appearing thereon has been indicated as 
enabling Chakradhar Singh to identify 
it as belonging to him. As regards the 


currency notes jt is true that these have | 


not been claimed by Bhure Khan as his 
money but till these notes are established 
to be the subject matter of the dacoity 
which occurred at Chakradhar Singh 


place the appellant is not called upon to . 


explain its possession. For these reasons 
it would be difficult to maintain the con- 
viction of Bhure Khan. The appeal is 
therefore allowed and the appellant is 
acquitted of the charge under Ss. 397 


LP.C. and 395, LP.C, 
Appeal allowed, 
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_ (From: AIR 1981 Cal 157) 
Y. V. CHANDRACHUD, C. Jy 
A. VARADARAJAN AND 
AMARENDRA NATH SEN, JJ. 


Civil Appeals Nos. 1129 and 1130 of 
1981, D/- 2-2-1982. 

State of West Bengal and others, Ap- 
pellants v. Swapan Kumar Guha. and 
others, Respondents. 

And 

State of West Bengal and others, Ap- 
pellants v. 
others, Respondents, 


(A) Constitution of India, Art. 226 — 
Nature and scope of proceeding under — 
F;1.R, not disclosing commission of cog- 
nizable offence — High Court justified in 
quashing investigation, (Criminal P. C. 
(1974), Ss. 157, 154). 

Per A. N. Sen, J.: 

If an offence is. disclosed, the High 
Court under Art. 226 of the Constitution 
will not normally interfere with an in- 
vestigation into the case and will permit 
investigation into the offence alleged to 
be completed; if, however, the materials 
do not disclose an offence, no investiga- 
tion should normally be permitted. Jus- 
tice requires that a person who commits 
an offence has to be brought to book and 
must be punished for the same. If the 
Court interferes with the proper investi- 
gation in a case where an offence has 
been disclosed, the offence will go un- 
punished to the serious detriment of the 
welfare of the society and the cause of 
the justice suffers. It is on the basis of 
this principle: that the Court normally 
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State .of W..B: v. Swapan Kumar 


Sanchaita Investments and = 
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does not interfere with the investigation 
of a case where. an offence has been dis- 
closed. But it cannot be said that an in- 
vestigation must necessarily be permitted 
to continue and will not be prevented by 
the Court at the stage of investigation. 
(Paras 64, 83, 14, 23) 
Whether an offence has been: disclosed 
or not must necessarily depend on the 
facts and circumstances of each par- 
ticular case. If on a consideration of the 
relevant materials, the Court is satisfied 
that an offence is disclosed, the Court 
will normally not interfere with the in- 
vestigation into the offence and will gene- 
rally allow the investigation in the offence — 
to be completed for collecting materials 
for proving the offence. If, on the other 
hand, the Court on a consideration of 
the relevant materials is satisfied that no 
offence is disclosed, it will be. the duty of 


the Court to interfere with any investi- 


gation and to stop the same to prevent 
any kind of uncalled for and unnecessary 
harassment to an individual. — 

(Paras 65, 83, 14, 23) 


Per Y. V. Chandrachud, C. J. and A. 
Varadarajan, J. (Concurring with A. N, 
Sen, J.) 


_A First Information Report which does 
not allege or disclose that the essential 
requirements of the penal provision ‘are 
prima facie satisfied, cannot form the 
foundation or constitute the starting point 
of a lawful investigation. (Para 10) 


- An investigation can be quashed if no 
cognizable offence is disclosed by the 
F.LR. It is surely not within the province 
of the police to investigate into a Report 
(F.I.R.) which does not disclose the com- 
mission of a cognizable offence and the 
Code does not impose upon them the duty 
of inquiry in such cases, 
(Paras 20, 40) 
The condition precedent to the com- 
mencement of investigation under S. 157 
of the Code is that the F.ILR. must dis- 
close, prima facie, that a cognizable of- 
fence has been committed. It is wrong 
to suppose that the police have an wn- 
fettered discretion to commence jinvesti- 
gation under S. 157 of the Code. Their 
right of inquiry is conditioned by the ex- 
istence of reason to suspect the commis- 
sion of a cognizable offence and they can- 
not, reasonably, have reason so to sus- 
pect unless the F.I.R., prima facie, dis- 


. closes the commission of such offence. If 


that condition is satisfied, the investiga- 
tion must go on. The Court has-then no 
power to stop the investigation, for to do 
So would be to trench upon.the lawful. 
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power of the police to investigate into 
cognizable offences. On the other hand, 
if the F.I.R. does not disclose the com- 
mission of a cognizable offence, the Court 
would be justified in quashing the in- 
vestigation on the basis of th= informa- 
tion as laid or received. The power to 
investigate into cognizable offences must, 
therefore, be exercised  stricly on the 
condition on which it is granted by the 
Code. AIR 1981 Cal 157, Affirmed. 

(Paras 21, 22, 40) 

(B) Prize Chits and Money Circulation 
Schemes (Banning) Act (43 of 1978), Pre; 
Ss. 2 (c), 3, 4 — Object of Act — Money 
circulation scheme — What is — Deter- 
mination — Test — Firm indulging in 
high risk investments — Not illegal — 
Payment of interest in excess of stipulat- 
ed rate — Not a scheme for making easy 
and quick money. 

Per A. N. Sen, Ju— 

The main object of the Acf is to ban 
promotion or conduct of any prize chit 
or money circulation scheme, by what- 
ever name called, and of the participa- 
tion of any person in such chit or scheme. 

(Para 71) 

For properly appreciating whether the 
offence of promoting or corducting a 
money circulation scheme is cisclosed or 
not, it becomes necessary tea consider 
whether the materials, even f they are 
all accepted to be correct, incicate that 
the business carried on by tke firm in 
question satisfies the requirements of 
money circulation scheme and disclose an 
Offence under the Act. (Para 75) 


To be a money circulation scheme, a 
scheme must be for the making of quick 
or easy money on any event or contin- 
gency relative or applicable to the enrole- 
ment of the members into fhe scheme. 
The scheme has necessarily tc be judzed 
as a whole, both from the viewpoint of 
the promoters and also of the members. 
Various individuals may inwest their 
monies in their business which may y-eld 
very high profits. Many indiv- duals also 
may indulge in speculative business in 
expectation of high return of their money 
and may succeed or may not succeed in 
speculative transactions. If such transac- 
tions are made openly and not in viola- 
tion of any law, it can never >e said that 
such investment has been made for mak- 
ing quick or easy money. If a part of the 
transaction is not above board and is 
secretive that will not make any differ- 
ence and the transaction cannot be con- 
sidered to be a scheme for th: making of 
quick or easy money, thougk. the trans- 
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action may offend against reyenue laws 
or any other law. Transactions in black 
money Jọ not come within the mischief 
of this Act (Para 77) 
In absence of anything to indicate that 
the firm in question makes any invest- 
ment in consultation with depositors, the 
acts of a firm indulging in high. risk in- 
vestments and also advancing monies to 
political parties do not go to show that 
the firm makes quick money. It is no 
doubt true that the firm pays a larger 
amount by way of interest than payable 
on the basis of the rates stipulated in 
the loan certificate. The clandestine man- 
ner of payment of interest in excess of 
the stipulated rate does not, any way, 
indicate the existence of any scheme for 
making quick or easy money. None of 
the requirements of a money circulation 
scheme is satisfied in the instant case. As 
there is no money circulaticn scheme, 
there can be no scheme as contemplated 
in the Act in view of the definition of 
scherne in the Rules, When the materials 
do not disclose that the firm is promot- 
ing or conducting a money circulation 
scheme, the Act has, therefore, no appli- 
cation to the firm. AIR 1981 SC 504, Dist. 
(Para 78) 
Per Y. V. Chandrachud, C. J. and A 
Varadarajan, J. (Concurring with A. N, 
Sen, J.ji— 


Two zonditions must be satisfied before 
a person can be held guilty of an offence 
under S. 4 read with Ss. 3 and 2 (c) of 
the Act. In the first place, it must be 
proved that he is promoting or conduct- 
ing a scheme for the making of quick or 
easy money and secondly, the chance or 
opportunity of making quick or easy 
money must be shown to depend upon an 
event cr contingency relative or applica- 
ble to the enrolment of members into 
that scneme. (Para 7) 


A transaction under which, one party 
deposits with the other or lends to that 
other a sum of money on promise of be- 
ing paid interest at a rate higher than 
the agreed rate of interest cannot, with- 
out mcre, be a “money circulation 
scheme” within the meaning of.S. 2 (ce) 
of the Act, howsoever high the promised 
rate of interest may be in comparison 
with the agreed rate. It cannot be said 
that the lender, himself a victim of the 
machinations of the crafty promoter, is 
intended by the Act to be arraigned as 
an accused. AIR 1981 Cal 1&7, Affirmed. 

(Paras 8, 9) 

(C) Constitution of India, Arts. 136, 

22g — Appeal against decision of High 
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Court quashing investigation against a 
money circulating firm and its. partners 
— FIR not disclosing any offence — 
Quashing of investigation upheld — Firm 
likely to secret large funds and destroy 
incriminating documents if returned to it 
— In the interest of countless small depo- 
sitors, documents were directed to be 
retained by police for two months — 
Government should be given opportunity 
to institute inquiry into affairs of firm. 
(ü) Prize Chits and Money Circulation 
Schemes (Banning) Act (1978), S. 4 — (ii) 
Criminal P, C. (1974), S. 157). | 
(Paras 38, 40, 84) 


Cases Referred: Chronological Paras 
AIR 1981 SC 504: (1980) 4 SCC 507 a 
7 

AIR 1980 SC 326: (1980) 2 SCR 16: 1980 
Cri LJ 98 54 


AIR 1974 SC 183: (1974) 2 SCR 12: 1974 


Cri LJ 286 «22 
AIR 1974 SC 1146: (1974) 3 SCR 794: 
1974 Cri LJ 802 19, 58, 64 


AIR 1970 SC 786: (1970) 3 SCR 946: 1970 
- Cri LJ 764 17, 54, 58, 64 
AIR 1963 SC 447: (1963) 2 SCR 52: 1963 
(1) Cri LJ 341 18, 53 
AIR 1961 SC 1494: (1961) 3. SCR 986: 
1961 (2) Cri LJ 696 15 
AIR 1960 SC 866: (1960) 3 SCR 388: 1960 
Cri LJ 1239 16, 58, 64 
AIR 1952 SC 156: 1952 SCR 418: 1952 
Cri LJ 836 15 
AIR 1945 PC 18: 71 Ind App 203: 46 Cri 
LJ 413 20, 21, 53, 54, 58, 64 
(1871) 6 Ch App 875: 25 LT 369, In re 
Wier l 61 


Y. V. CHANDRACHUD, C. J:— My 
learned Brother A. N. Sen has dealt fully 
with the various points argued þefore us, 
I agree respectfully with his judgment, 
but desire to add a few words in view of 
tħe importance which. this matter has ac- 
quired by reason of the immense circula- 
tion of ‘black money’ clearly and almost 
concededly involved in the affairs of the 
firm which is facing a prosecution, 


2 These appeals by special leave 
arise out of the judgment dated March 
5, 1981 of a learned single Judge of the 
Calcutta High Court in Matters Nos. 2829 
of 1980 and 37 of 1981: (reported in AIR 
1981 Cal 157). The appeals are, in sub- 
stance, by the State of West Bengal 
while the contesting respondents are a 
firm called ‘Sanchaita Investments’ and 
its three partners, Swapan Kumar Guha, 
Sambhu Prasad Mukherjee and Beharilal 
Murarka. The two Matters in the Cal- 
cutta High Court were in the nature of 
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writ petitions under Article 226 of the 
Constitution which were filed by the firm 
and its partners for quashing an investi» 
gation commenced against the firm. Al- 
lowing the writ petitions, the High Court 
issued a writ of Mandamus directing the 
State Government and its concerned offi~ 
cers to “forthwith recall, cancel and with- 
draw the First Information Report......... 
and all proceedings taken on the basis 
thereof”, since the searches, seizures and 
arrests made in pursuance of the said 
F.I.R. are, according to the High Court, 
illegal and without jurisdiction, It has. 
directed that the books, documents and 
moneys seized during the search be re- 
turned to the firm and its partners, in- 
cluding a sum of Rs. 52,11,930. 


3. The short question for considera- 
tion in.these appeals by special leave is 


' whether the F.ILR. lodged by the Com- 


mercial Tax Officer, Bureau of Investiga- 
tion, against the firm and its partners 
discloses an. offence under S. 3 of “The 
Prize Chits and Money Circulation 
Schemes (Banning) Act”, 43 of 1978. The 
Act, which was passed by the Parliament, 
came into force on Dec, 13, 1978 and the 
two years’ period allowed by S. 12 for 
winding up every kind of business relat- 
ing to Prize Chits and Money Circulation 
Schemes expired on Dec. 12, 1980. The 
F.I.R., which was lodged the next day on 
Dec. 13, reads thus: 

To H 


The Deputy Superintendent of Police, 
Bureau of Investigation, 

10, Madan Street, 

Calcutta-72.. 

Sir, 

On a secret information that ‘Sanchaita 
Investments’ of 5-6, Fancy Lane, Cal- 
cutta, is carrying on business or promot- 
and/or 
money circulation scheme enrolling mem- 
bers of such chit and/or scheme, parti- 
cipating in those, and/or receiving and 
remitting monies in pursuance of such 
chits and/or scheme in violation of the 
provisions of the Prize Chits and Money ~ 
Circulation Schemes (Banning) Act, 1978, 
inquiry was held secretly to verify cor- 
rectness or otherwise of the aforesaid 
secret information, Enquiry reveals that 
the said’ Sanchaita Investments’ is a part- 
nership firm, partners being Shri Bihari 
Prasad Murarka; Shri Sambhu Mukherjee 
and Shri Swapan Kumar Guha and that 
it was floated in or around 1975. Enquiry 
further reveals that the said firm had 
been: offering fabulous interest @ 48% 
per annum to its members until very re- 
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cently. The rate of interest has of late 
- been reduced to 36% per annum. Such 
high rates of interest were anc are being 
paid even though the ` loan certificate 
‘receipts show the rate of interest to be 
12% only. Thus, the amount in excess of 
12% so paid clearly shows that the 
‘Money Circulation Scheme’ is being pro- 
moted and conducted for the making of 
quick and/or easy money. Prizes and/or 
gifts in cash were and are also awarded 
to agents, promoters and memters too. 


In view of the above, Sarvashri Bihari 
Prasad Murarke, Sambhu Mukherjee and 
Swapan Kumar Guha appear to have 
been carrying on business in the’ trade 
name of ‘Sanchaita Investmenss’ in prize 
chits and money circulation scheme in 
violation of S. 3 of the Prize Chits and 


Money Circulation Schemes (Banning) 
Act, 1978 and are therefore, punishable 
under S. 4 of the said Act, Necessary 


action may therefore, be kindly . taken 
against the aforesaid offenders along with 
other accomplices as provided in the law. 
Yours faithfully, 
Sd/- 
Commercial Tax Officers, 
Bureau of Investigation.” 


4, Section 4 of the Act provides that 
whoever contravenes the provisions of 
S. 3 shall be punishable witk imprison- 
ment for a term which may extend to 
three years, or with fine which may 2x- 
tend to five thousand rupees or with 
both, provided that in the absence of 
special and adequate reasons co the cən- 
trary to be mentioned in the judgment 
of the court, the imprisonmeri shall not 
be less than’ one year and th= fine shall 
not be less than one thousard rupees. 
Though the F.LR, is riddled with the 
“and/or” clauses more appropriate in 
deeds of conveyancing, it is clear from its 
tenor and is common ground that the 
gravamen of the accusation against the 
~ accused is that. they are 
‘money circulation scheme’. Tke reference 
in the F.I.R. to ‘prize chits’ reflects but 
a common human failing to ecr on the 
safe side and the notorious effort ‘of 
-© draftsmen to embrace as much as possi- 

ble so that no argument may be shut aut 
= for want of pleading. 


© §& Since the sole ‘question for con- 
sideration arising out of the F.LR., as 
_ laid, is whether the accused are conduct- 
ing a money circulation scheme, it is ne- 
cessary to understand what i : compre- 


‘hended within the statutory meaning. .of. 
‘that. apro 8. 2 {9 of- tise. Act. pro~. 


a vides: i 
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conducting a. 


- A I. R, 
“ ‘Money circulation scheme’ - means 
any scheme, by whatever name called, 


for the making of quick or easy money, 
or for the receipt of any money or valu- 
able thing as the consideration for a pro- 
mise tọ pay money, on any event or con- 
tingene: relative or applicable to the 
€nrolment of mémbers into the scheme, 
whether or not such money or thing is 
derived from the entrance money of the 
members of such scheme or periodical 
subscriptions.” 7 


Grammar and punctuation are hapless 
victims of the pace of life and I prefer in 
this case not to zo merely by the commas 
used in cl. (c) because, though they seem 
to me to have been placed both as a mat- 
ter of convenienze and of meaningfulness, 
yet, a more thoughtful use of commas and 
other gadgets of punctuation would have 
clause 
clear beyond controversy, Besides, how 
far a clause which follows upon a comma 
governs every clause that precedes the 
comma is a matter not free from doubt. 
I therefore consider it more safe and 
Satisfactory to discover the true meaning 
of cl. ‘c) by having regard to the sub- 
stance of the matter as it emerges from 
the object and purpose of the Act, the 
context in which the expression is used 
and the consequences necessarily follow- 
ing upcn the acceptance of any particular 


interpretation of the provision, the con- 


travention of which is visited by penal 
consequences. 


_ 6. Commas or no commas, and how- 
soever thoughtfully one may place them 
if they are to be there, I find it impossi- 
ble to take cl. (c) to mean that any and 
every activity “for the making of quick 
or easy money” is comprehended within 
its scope. For the matter of that, I can- 
not beHeve any law to ban every kind of 
activity for making quick or easy money, 
withouz more, on pain of penal conse- 
quences, It is far too vague and arbitrary 
to prescribe that “whosoever makes quick 
or easy money shall’be liable to he 
punished with fine or imprisonment”. 
For then, in the absence of any demarca~ 
tion of legitimate money-making activi- 
ties from those which fall within the 
ban, the question whether the penal pro- 
vision is attracted in a given case will 
depend upon the will and temper, sweet 
or sour, of the magistracy. Besides, 
speaking of law and morals, it does not 
seem ‘morally just -or -proper to say that 
no person.shall: :make _ quick.. or easy ` 


‘money, esp2cially quick. “A person who 


makes quick money. may do- - so legiti- 
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mately by the use of his wits and wisdom 
and nọ moral turpitude may attach to it. 
One need not travel afar to find speaking 
examples of this. Indeed, there 
honourable men (and now women) in all 


professions recognised traditionally . as 
noble, who make quite quick money by 
the use of their talents, acumen and ex- 


perience acquired over the years by dint 
of hard work and industry. A lawyer 
‘who charges a thousand rupees for a 
Special Leave Petition lasting five 
minutes (that is as far as a Judge’s ima- 
gination can go), a doctor who charges a 
couple of thousands for an operation of 
tonsilitis lasting ten minutes, an engineer, 
an architect, a chartered accountant and 
other professionals who charge likewise, 
cannot by any stretch of imagination be 
brought into the drag-net of cl. (e). Simi- 
larly, there are many other vocations and 
business activities in which, of late, peo- 
ple have been notoriously making quick 
money as, for example, the builders and 
real estate brokers. I cannot accept that 
the provisions of cl. (c) are directed 
against any of these categories of per- 
sons. I do not suggest that law is power- 
less to reach easy or quick money and 
if it wills to reach it, it can find a way 
to do it. But the point of the matter is 
that it will verge upon the ludicrous to 
say that the weapon devised by law to 
ban the making of quick or easy money 
is the provision contained in S. 2 (c) of 
the “Prize Chits and Money: Circulation 
Schemes (Banning) Act”, 


T. In order to give meaning and con- 
tent to the definition of the expression 
‘money circulation scheme’ which is con- 
tained in S. 2 (c) of the Act, one has, 
therefore, to look perforce to the adjec- 
tival clause which qualifies the words 
“for the making of quick or easy money”, 
What is within the mischief of the Act is 
not “any scheme, by whatever name call- 
ed, for the making of quick or easy 
money” simpliciter, but a scheme for the 
making of quick or easy money, “on any 
event or contingency relative or applica- 
ble to. the enrolment of members into the 
scheme”, (whether or not such money or 
thing is derived from the entrance money 
of the members of such scheme or their 
periodical subscriptions). Two conditions 
must, therefore, be satisfied before a per- 
son can be held guilty of _ an ` offence 
under S. 4. read with Ss. 3 and 2 (c) of 
the Act. In the ‘first place, it must be 


proved that he is promoting or conducting 


a scheme for the making of quick or easy 
money and ind secondly, the chance : Or- op- 
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‘portunity of making quick ‘or easy money 


must be shown to depend upon an: event 
or contingency relative or applicable to 
the enrolment of members into that 
scheme, The legislative draftsman could 
have thoughtfully foreseen and avoided 
all reasonable controversy over the mean- 
ing of the expression ‘money circulation 
scheme’ by shaping its definition in this 
form: 

‘money circulation scheme’ means any 
scheme, by whatever name called, 


(i) for the making of quick or easy 
money, or 

(ii) for the receipt of any money or 
valuable thing as the consideration for 
a promise to pay money, 
on any event or contingency relative or 
applicable to the enrolment. of members 
into the scheme, whether or not such 
money or thing is derived from the en- 
trance money of the members of such 
scheme or periodical subscriptions; 
I have reshaped the definition, in order to 
bring out its meaning clearly, without 
adding or deleting a single word or 
comma from. the original text of S. 2 (e). 
is really 
not in doubt: only the form of the defini- 
tion is likely to create some doubt as to 
the meaning of the expression which is 
defined and, therefore, I have made a for- 
mal modification in the definition with- 
out doing violence to its language and 
indeed, without even so much as altering 
a comma. 


8. There is another aspect of the mat- 
fer which needs to be underscored, with 
a view to avoiding fruitless litigation in 
future. Besides the prize chits, what the 
Act aims at banning is money circulation 
schemes. It is manifestly necessary and 


indeed, to say so is to state the obvious, 
that the activity charged as falling with- 
in the mischief of the Act must be shown 
to be a part of a scheme for making quick 


or easy money, dependent upon the hap- 
pening or non-happening of any event 
or contingency relative or applicable to 
the enrolment of members into that 
scheme. A ‘scheme’, according to the dic- 
tionary meaning of that word, is ‘a care- 
fully arranged and systematic programme 
of action’, a ‘systematic plan for attain- 
ing some object’, ‘a project’, ‘a system 
of correlated things’, (See Webster’s New 
World Dictionary, and Shorter Oxford 
English Dictionary, Vol, II). The syste- 
matic. programme .of action has to. be a 
consensual. arrangement: between -two or 


‘More persons under: which; the subscriber 
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agrees to advance or lend money on pro- 
mise of being paid more money on: the 
happening of any event or ccntingency 
relative or applicatle to the enrolment of 
members into the programme. Recipro- 
cally, the person who promotes or ceon- 
ducts the programme promises, on receipt 
of an advance or loan, to pay mcre money 
on the happening of such event or cor- 
Jtingency. Therefore, a transacticn under 
‘which, one party deposits with the other 
jor lends to that other a sum of money on 
promise of being paid interest t a rate 
higher than the agreed rate of interest 
cannot, without more, be a ‘money cir- 
culation scheme’ within the meaning of 
S. 2 (c) of the Act, howsoever, high the 
promised rate of interest may be in com- 
parison with the agreed rate. What that 
section requires is that such -eciprocal 
promises, express or implied, must depend 
for their performarice on the happening 
of an event or contingency relative cr 
applicable to the enrolment of members 
into the scheme. In other worcs, there 
has to be a community of inter2st in tke 
happening of such event or contingency. 
That explains why S. 3 makes it an of- 


fence to “participate” in the scneme cr- 


to remit any money “in pursmance cf 
such scheme.” He who conducts or pre- 
motes a money-spinning project may 
have manifold rescurces from which to 
pay fanciful interest by luring the un- 
wary customer, But, unless the project 
envisages a mutual arrangement under 
which, the happening or _ non-kappening 
of an event or contingency relative or ap- 
plicable to the enrolment of members into 
the arrangement is of the essenze, there 
can be no “money circulation scheme” 
within the meaning of S. 2 (c) ož the Aci, 


9. Numerous persons lend their harc- 
earned monies in the hope of earning 
high returns, It is notorious thet, even- 
tually, quite a few of them lose both the 
principal and the interest, for ro project 
can succeed against the basic laws of 
economics. Sharp and wily promoters pay 
A's money to B and B’s to C in order to 
finance interest at incredible rates; and 
eventually, when a high-risk investment 
made by them at the cost of the credu- 
ous lenders fails, the entire arrangement 
founders on the- rock of foolish optimism. 
The promoters, of course, have easy re- 
course to gadgets of the law of imsolvency. 
It. is difficult to hold that the ler-der, him- 
self a victim of the machinations of the 


crafty promoter, is intended-by the Act 


to be arraigned as an accused, I do not 
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think that any civilised law can intend] 
to add irsult to injury. 


10. The question as to whether the 
First Information Report prima facie dis- 
closes an offence under S. 4 read with 
S. 3 of the Act has to be decided in the 
light of these requirements of S. 2 (c) of 
the Act. I have already reproduced in 
extenso the F.I.R. lodged by the Com- 
mercial Tax Officer, Bureau of Investiga- 
tion, Analysing it carefully, and even 
liberally, it makes the following allega- 
tions against the firm ‘Sanchaita Invest- 
ments’ and its three partners: 


(1) The firm had been offering fabulous 
interest 2 48% per annum to its mem- 


bers, which rate of interest was later re- 


duced to 36% per annum; 
i (2) Such high rate of interest was being 
paid even though the loan certificate 
receipts show that interest was liable to 
be paid at the rate of 12% per annum 
only; anë > = 

(3) The fact that interest was paid in 
excess of 12% shows clearly that a 
‘Money Circulation Scheme’ was being 
promoted and conducted for the making 
of quick or easy money. 
It seems to me impossible to hold on the 
basis of these allegations that any of- 
fence car. be said to be made out prima 
facie under S, 3 of the Act. In the first 
place, the F.I.R. does not allega, directly 
or indirectly, that the.firm was promoting 
or conducting a scheme for the making of 
quick or easy money, dependent on any 


even or contingency relative or applicable 


to the enrolment of members into the 
scheme. Secondly, the F.I.R. does not 


contain any allegation whatsoever that- 
persons who advanced or deposited their 
monies with the firm were participants 
of a scheme for the making of quick or 


easy money, dependent upon any such 
event or contingency, The F.LR. bears 


on its faze the stamp of hurry and want 
of care, It seems to assume, what was 
us by Shri Som Nath 
Chatterjee on behalf of the prosecution, 
that it is enough for the purposes of S. 2 | 
(c) to skow that the accused is promot- 
ing or conducting a scheme for the 
making of quick or easy mongy, an as- 
sumption which I have shown to be 
fallacious. An essenfial ingredient of S. 
2, (c) is that the scheme for making quick 
or easy money must be dependent on any 
event or contingency relative or ap- 
plicable to the’ enrolment of members 
into the scheme, A First Information 
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Report which does not allege or disclose 
that the essential requirements of the 
penal provision are „prima facie 
satisfied, cannot form the foundation or 
constitute the starting point of a lawful 
investigation. 


11. In answer to the writ petitions 
filed by the accused in the Calcutta High 
Court, affidavits were filed on behalf of 
the prosecuting agency, which do not im- 
prove matters in any way. The affidavit 
filed by Arun Kanti Roy, Deputy Secre- 
tary, Finance Department, Government of 
West Bengal, alleges that: 

(i) The actual payment of a very high 
rate of interest against the professed rate 
of 12% attracted huge amounts of idle 
money into circulation; 


(ii) The investment of money as col- 
lected is not under the regulatory control 
of the Reserve Bank of India or any 
other agency of the State dealing with 
credit control in relation to the country’s 
economy. 

(iii) The pooling of the purchasing 
power and the financial resources and 
the unfettered deployment thereof have 
resulted in the concentration of tremend- 
ous economic power in the hands of a 
few, posing a potential threat 
equilibrium of the country’s economy; 


(iv) The entire process is speculative in 
nature and directed towards luring away 


the investing public to the speculative 
market for making quick and easy 
money; 


(v) The very basis of the so-called con- 
tractual arrangement between the firm 
and its depositors is founded on the frau- 
dulent device to assure to the people a 
high rate of the interest, the major por- 
tion of which is paid through unaccount- 
ed for money, thereby encouraging the 
growth of such unaccounted money in 
the hands of the investing public; 


(vi) The professed rate of interests is 
a mere subterfuge to provide a cloak of 
bona fides and legality to the underhand 
transactions, through which unaccounted 
for money comes into play in the market, 
generating further unaccounted for 
money, a part whereof goes back to the 
depositors in the form of the balance of 
interest over 12% paid in cash, month by 
month; 

(vii) The firm did not have enough in- 
come or resources so as to be able to pay 
interest at such high rates; 

(viii) The irresistible conclusion, there- 
fore, is that interest was being paid out 
of the capital itself; ... 
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(ix) ‘The depositor becomes a member 
of the investment scheme of the firm by 
subscribing to it and the payment of the 
quick and easy money by way of high 
rate of interest is dependent upon the 
period of investment and/or efflux of 
time which are very much relative and/or 
applicable to the membership of the depo- 
sitors of the scheme to which the deposi- 
tor agrees to subscribe”; and 


(x) In the process of its working, the 
scheme of the firm generates quick and 
easy money so as to render such scheme 
or arrangement a ‘money circulation 
scheme’ within the meaning of the Act. 


12. The Assistant Commissioner of 
Police Shri Sunil Kumar Chakravarty has 
adopted these pleas and statements in his 
own affidavit. 


13. It is clear from these averments 
that even at the stage when the State of 
West Bengal and its concerned officers 
submitted detailed affidavits to the High 
Court, there was no clear basis for alleg- 
ing and no material was disclosed to show 
that, prima facie, the firm was promoting 
or conducting a scheme for making quick 
Or easy money which was dependent upon 
an event or contingency relative or ap- 
plicable to the enrolment of members 
into that scheme. The burden of the 
State’s song is that the scheme conducted 
by the accused generates black money 
and will paralyse the economy of the 
country. These are serious matters indeed 
and it is unquestionable that a private 
party cannot be permitted tg issue bearer 
bonds by the back door. The fact that the 
indulging in an economic 
activity which is highly detrimental to 
national interests is a matter which must 
engage the prompt and serious attention 
of the State and Central Governments. 
But the narrow question for our con- 
sideration is whether on the basis of the 
allegations made against the accused, 
there is reason to suspect that they are 
guilty of an offence under S. 4 read with 
Ss. 3 and 2 (c) of the Act. The allegation 
which we have reproduced in cl. {ix) 
above from the affidavit of Arun Kanti 
Roy is the nearest that can be considered 
relevant for the purposes of S. 2 (c) of 
the Act. But even that allegation does not 
meet the requirement of that section 
since, what it says is that “the payment 
of quick and easy money by way of high 
rate of interest is dependent upon the 
period of investment and/or efflux of 
time which are very much relative and/or 
applicable to the membership of the de- 
positors of the scheme to which the de- 
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positor agrees to subscribe”. This is too 
tenuous to show that the scheme is de- 
pendent upon an event or confingency of 
the description mentioned in S. 2 te), 
apart from the fact that the anly parti- 
cipation which is alleged as against the 
depositors is that they become members 
of the “investment scheme” by subscrib- 
ing to it. There is no allegation even in 
any of the affidavits filed on behalf of 
the State of West Bengal and its concern- 
ed officers that the depositors and the 
promoters are animated by a community 
of interest in the matter of tae scheme 
being dependent upon any event or con- 
tingency relative or applicable to the 
enrolment of members into it. That being 
an essential ingredient of the offence 
charged, it cannot be said in the absence 
of any allegation whatsoever in that te- 
half, that there is ‘reason to srspect” the 
commission of that offence within the 
meaning of S. 157 of the Criminal P. C., 
so as to justify the investigaticn under- 
taken by the State authorities. 


14. My learned Brother, A. -N. Sen, J., 
has considered exhaustively the various 
authorities cited at the Bar by both the 
sides on the question as to the power of 
the courts to quash an investigation, I 
fully concur with his careful amalysis of 
those authorities and would-content my- 
self with a broad indication of the trend 
of law bearing on the subject. 


15. Shri Ashok Sen and Shri Siddhar- 
tha Shankar Ray pressed upon us with 
considerable insistence the principle reiz- 
rated in W. H. King v. Republic of India, 
1952 SCR 418 at p. 424: (AIR 1952 SC 
156 at p. 158), that a statute which creates 
an offence and imposes a penalty of fme 
and imprisonment must be construed 
strictly in favour of the subject. The 
principle that no person can b2 put in 
peril of his life and liberty on an ambi- 
guity is. well-established. But, s observ- 
ed in M. V. Joshi v. M. U. Shimpi, (1961) 
3 SCR 986 at pp. 993-994: (AIF; 1961 SC 
1494 at pp. 1497, 1498), when ił is said 
that penal statutes must be construed 
strictly, what is meant is that the court 
must see that the thing. charged is an 
offence within the plain meaning of the 
words used and it must not strain the 


words: “To put it in other wards, the 
rule of strict construction requires that 


the language of a statute should be so 
construed that no case shall be held to 
fall within it which does not come within 
the reasonable interpretation of the sta- 
tute”, and that in ease of doubt, the con- 
struction favourable to the subject should 
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be preferred. But I do-not think that this 
rule of strict interpretation of penal sta- 
tutes in any way affects the fundamental 
principle of interpretation, that the pri- 
mary test which can safely be applied is 
the language used in the Act and, there- 
fore, when the words are clear and plain, 
the court must éccept the expressed in- 
tention of the Legislature. It is unneces- 
sary to pursue this matter any further 
in view of the fact that the language of 
S. 2 (c) is, in my opinion, clear and admits 
of no doubt or difficulty, 


16. In R. P. Kapur v, State of Punjab, 
(1860) 3 SCR 388 at pp. 392-393: (AIR 
1960 SC 866 at pp. 868, 69), the question 
which arose for consideration was whe- 
ther a first information report can be 
quashed under S. 561-A of the Criminal 
P. C. The Court held on the facts before 
it that no case for quashing the proceed- 
ings was made out but Gajendragadkar 
J., speaking for the Court observed that 
though ordinarily, criminal proceedings 
instituted against an accused must be 
tried under the provisions of the Code, 
there are some categories of cases where 
the inherent jurisdiction of the Court can 
and should be exercised for quashing the: 
proceedings. One such category, accord- 
ing to the Court, consists of cases where 
the allegations in the F.I.R. or the com- 
plaint, even if they are taken at their 
face value and accepted in their entirety, 
do not constitute the offence alleged; in 
such cases no question of appreciating 
evidence arises and it is a matter merely _ 
of looking at the F.I.R. or the complaint 
in order to decide whether the offence 
alleged is disclosed or not. In such cases, 
said the Court, it would be legitimate for 
the High -Court to hold that it would he 
manifestly unjust to allow the process of 
the criminal court to be issued against 
the accused. ) 


17. In S. N. Sharma v. Bipen Kumar 
Tiwari, (1970) 3 SCR 946: (AIR 1970 SC 
786), a first information report was lodged 
naming an Additional District Magistrate 
(Judicial) as the principal accused, His ` 
application under S. 159 of the Criminal 
P. C. asking that the Judicial Magistrate 
should himself conduct a preliminary 
inquiry was dismissed, but the Court ob- 
served that though the Criminal P, C. 
gives to the police unfettered power to 
investigate all cases where, they suspect 
that, a cognizable offence has been com- 
mitted, in appropriate cases, an aggrieved 
person can always seek a remedy by in- 
voking the power of the High: Court 
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under Art: 226 of the Constitution and 
that the High Court could issue a writ of 
mandamus restraining the police from 
misusing their legal powers. 


18. Shri Som Nath Chatterjee has 
placed great reliance on the decision of 
this Court in State of West Bengal v. S. N. 
Bäsak, (1963) 2 SCR 52: (AIR 1963 SC 
447), in which it was held that the sta- 
tutory powers given to the police under 
Ss. 154 and 156 of the Criminal P. C. to 
investigate into the circumstances of an 
alleged cognizable offence without auth- 
ority from a Magistrate cannot be inter- 
fered with by the exercise of powers 
under S. 439 or under the inherent pow- 
€rs conferred by S. 561A of the Code. 
- Jt must be remembered that no question 
arose in that case as to whether, the 
allegations contained in the F.LR. dis- 
closed any offence at all. The contention 
of the accused in that case was that the 
statutory power of investigation given to 
the police under Chapter XIV of the Code 
is not available in respect of an offence 
triable under the West Bengal Criminal 
Law Amendment (Special Courts) Act, 
1949 and that being so, the investigation 
undertaken by the police was without 
jurisdiction. That contention was nega- 
tived and, therefore, the application filed 
by the accused under Ss. 439 and 561A 
of the Code was dismissed. 


19. In Jehan Singh v. Delhi Admin- 
istration, (1974) 3 SCR 794: (AIR 1974 
SC 1146), the application filed by the 
accused under S. 561-A of the Code for 
quashing the investigation was dismissed 
as being premature and incompetent, but 
that was because the Court found (per 
Sarkaria J., page 797 (of SCR): (at page 
1148 of AIR) that prima facie, the allega- 
tion in the F.1.R., if taken as correct, dis- 
closed the commission of a cognizable 
offence by the accused. i 


20. The only other decision to which 
I need refer is that of the Privy Council 
in King-Emperor v. Khwaja Nazir Ahmad 
(1944) 71 Ind App 203: (AIR 1945 PC 18), 
which constitutes, as it were, the charter 
of the prosecution all over, for saying 
that no investigation can ever be quash- 
ed. In a passage oft-quoted but much- 
misunderstood, Lord Porter, delivering 
the opinion of the Judicial Committee ob- 
served : 


: “In their Lordship’s opinion, however, — 


the more serious aspect of the case is to 
-be found in the resultant interference by 
the court with the duties of the police. 
Just as it is essential that ‘every one ac- 


State of W. B. v. Swapan ‘Kumar 


S. C. 957 


cused of a crime should have free access 
to a court of justice so that he may be 
duly acquitted if found not guilty of the 
offence with which he is charged, so it 
is of the utmost importance that 
the judiciary should not interfere with 
the police in matters which are within 
their province and into which the law 
imposes on them the duty- of inquiry. In 
India, as has been shown, there is a sta- 
tutory right on the part of the police to 
investigate the circumstances of an alleg- 
ed cognizable crime without requiring 
any authority from the judicial auth- 
orities, and it would, as their Lordships 
think, be an. unfortunate result if it 
Should be held possible to interfere with 
those statutory rights by an exercise of 
the inherent jurisdiction of the court. 
The functions of the judiciary and the 
police are complementary, not overlap- 
ping, and the combination of individual 
liberty with a due observance of law 
and order is only to be obtained by leav- 
ing each to exercise its own function, al- 
ways, of course, subject to the right of 
the court to intervene in an appropriate 
case when moved under S. 491 of the 
Criminal P. C. to give directions in the 
nature of habeas corpus. In such a case 
as the present, however, the court’s func- 
tions begin when a charge is preferred 
before it, and not until then.” (at pp. 212- 
213 of Ind App): (at p. 22 of ATR). 

I do not think that this decision supports 
the wide proposition canvassed before us 
by Shri Som Nath Chatterjee, In the 
case before the Privy Council, similar 
charges which were levelled against the 
accused in an earlier prosecution were 
dismissed. The High Court quashed the 
investigation into fresh charges after ex- 
amining the previous record, on the basis 
of which it came to the conclusion that 
the evidence against the accused was 
unacceptable, The question before the 
Privy Council was not whether the 
fresh F.I.R. disclosed any offence at all. 
In fact, immediately after the passage 
which I have extracted above, the Privy 
Council qualified its statement by saying: 


“No doubt, if no cognizable offence is 
disclosed, and still more, if no offence 
of any kind is disclosed, the police would 
have no authority to undertake an in- 
vestigation.” 

If anything, therefore, the judgment 
shows that an investigation can be quash- 
ed if no cognizable offence is disclosed 
by the F.I.R. It shall also have been 
noticed, which is sometimes overlooked, 
that the Privy Council took care to 
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within their province: It is 
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qualify its statement of the law by say- 
ing that the judiciary should mot inter- 
fere with the police in matters which are 
sucely not 
within the province of the police to in- 
vestigate into a Report which does not 
disclose the commission of a cognizabl2 
offence and the Code does not impos? 
upon them the duty of inquiry in such 
cases, 

21. The position which emerses from 
these decisions and the other . decisions 
which are discussed by Brother A. N. Sea 
lis that the condition precedent to tha 
commencement of investigation under 
S 157 of the Code-is that the FI.R. must 
disclose, prima facie, that a cognizable 
offence has been committed. It is wrong 
to suppose that the police hav2 an un- 
fettered discretion to commence investi- 


gation under S. 157 of the Code. Their | 


right of inquiry is conditioned by the 
existence of reason to suspect ime com- 
mission of a cognizable offence and they 
cannot, reasonably, have reas so to 
suspect unless the F.I.R., prima Žacie, dis- 
closes the commission of such 
If that condition is satisfied, th= investi- 
gation must go on and the rule in Khwaja 
iNazir Ahmed will apply. The Court hes 
then no power to stop the investigation, 
for to do so would be to trench upon the 
lawful power of the police to investigate 
into cognizable offences. On ihe other 
hand, if the F.I.R. does not disclose the 
commission of a cognizable offence, tke 
Court would be justified in quashing 


ithe investigation on the basis cf the ir- 


formation as laid or received. 


22, There is no such thing Eke unfer- 
tered discretion in the realm of powers 
‘defined by statutes and indeed. unlimit- 
ed discretion in that sphere can become 
a ruthless destroyer of personal freedom. 
The power to investigate into «ognizab‘e 
| offences must, therefore, be exercised 
strictly on the condition on which it. is 
granted by the Code. I may, im this þe- 
half, usefully draw attention to zhe warn- 
ing uttered by Mathew J. in his majority 
judgment in Prabhu Dayal Deorah v. The 
District Magistrate, Kamrup, (1974) 2 
SCR 12 at pp. 22-23: (AIR 1974 SC 183 
at p. 199), to the following effect: 


"We say, and we think it is necessary 


_ to repeat, that the gravity of the evil to 


the community resulting from anti-social 
activities can never furnish an adeéquace 
reason for invading the personel liberty 
of a citizen, except in accordance with 
the procedure established by the Consti- 
tution and the laws,.The history of per- 
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sonal liberty is largely the history of in- 


“ sistence on observance of procedure. Ob- 


servance of procedure has been the bas- 
tion against wanton assaults on personal 
liberty over the years. Under our Con- 
stitution, the only guarantee of personal 
liberty for a person is that he shall not 
be deprived of it except in accordance 
with the procedure established by law.” 


23. For these reasons, which, frankly, 
are no different from those given by my 
learned Brother A. N. Sen, I am of the 
opinion that the investigation which has 
been commenced upon the First Informa- 
tion Report is without jurisdiction. and 
must, therefore, be quashed. I do accord- 
ingly and direct that no further investi- 
gation shall take place in pursuance or 
on the basis of the F.LR. dated Dec. 13, 
1980 lodged by the Commercial Tax Offi- 
cer, Bureau of Investigation, with the 
Deputy Superintendent of Police, Bureau 
of Investigation, Madan Street, Calcutta. 


24. I am free to confess that it is with 
considerable regret that I have come to 
the conclusion that the investigation must 
be quashed, If the State authorities had 
applied their mind carefully to the re- 
quirements of S. 2 (c) of the Act, this 
appeal might have had a different story 
to tell, the bare outlines of which I must 
now proceed to narrate. 


25. The firm ‘Sanchaita Investments’ 
commenced its business on July 1, 1975, 
its three partners contributing a total 
capital of Rs. 7000 (Rupees seven thou- 
sand). On Dec. 25, 1978 an advertisement 
appeared in the “Hindu” in the name of 
the firm, claiming falsely that its business 
was “approved by the Reserve Bank of 
India’. Since the representation was like- 
ly to mislead the public, the Reserve 
Bank advised the firm in May 1979 to 
issue a suitable corrigendum, which the 
firm did. 


26. On July 6, 1979, Shri Rudolph L. 
Rodrigues, a Member of the Lok Sabha, 
wrote a confidential letter to Shri Charan 
Singh, the then Deputy Prime Minister, 
complaining that the business of the firm 
was “a cover-up for a parallel banking 
system for black money”. A copy of Shri 
Rodrigues’ letter was forwarded by the 
Director, Department of Economic Affairs, 
Ministry of Finance, to the Chief Officer, 
Department of Non-Banking Companies, 
Reserve Bank of India, Calcutta, for. in- 
quiry. By his letter dated Aug. 7, 1979 
the Chief Officer pointed out the difficulty- 
in directing investigation into the affairs 
of the firm since, its capital - being less 
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than Rs. one lakh, it did not come with- 
in the definition of a Non-Banking insti- 
tution as provided in S. 54 (c) of the Re- 
Serve Bank of India Act, 1934. On Sept. 
13, 1980 the Deputy Secretary, Finance 
Department, Government of West Bengal, 
wrote a letter to the Chief Officer re- 
questing him to examine. the question 
whether the business of the firm came 
within the purview of the Prize Chits and 
Money Circulation Schemes. (Banning) 
Act, 1978 and if not, under which Act the 
affairs of the firm could be regulated. On 
Oct. 1, 1980, Shri Ashok Mitra, Finance 
Minister for the State of West Bengal, 
wrote a letter to Shri Venkataraman, 
Finance Minister to the Government of 
India, complaining that the firm was in~ 


volved in high-risk investments and that 


_ large. amounts of public moneys were 
kept in deposit with the firm, which were 
not subjected to any regulatory control, 
The letter of Shri Ashok Mitra appears 
to have been handed over informally to 
Dr. K. S. Krishnaswamy, Deputy Gover- 
nor of the Reserve Bank, who, by his 
reply dated Oct. 22, 1980, informed Shri 
Mitra that the legal department of. the 
Reserve Bank was of the opinion that 
the mere acceptance of loans by the firm 
would not ordinarily be covered by the 
Prize Chits and Money Circulation 
Schemes (Banning) Act, 1978. There was 
further correspondence on the = subject 
between the authorities of the Govern- 
ment of India and the State Government, 
but nothing came out of it, 


27. The Act came into force on Dec, 
13, 1978 and immediately on the expiry 
of the two years’ period of grace allowed 
by it. the F.I.R. was lodged against the 
firm on Dec. 13, 1980. On that day, the 
office of the firm at 5-6, Fancy Lane, 
Calcutta, was searched by the police, dur- 
ing the course of which a sum of Ru- 
pees 42,16.530 (Rupees forty two lacs. 
sixteen thousand, five hundred and thirty) 
was recovered.. The amount was tied in 
separate bundles of notes of different de- 
nominations. Several books ‘of .accounts 
were also seized during the search. ' 

28. On the same date, a search was 
carried out at the residence of Shambu 


Prosad Mukherjee, a partner of the firm, 


when the following articles were seized; 
(1) One pass-book of Syndicate Bank, 
Gariahat Branch, Calcutta. in the name of 


“Apear Ave Toon”, 9, Royd Street, Cal- | 


cutta-17. (The account was in a fictitious 


name and the pass-book shows that a sum 


of Rs, Twenty-eight crores was lying in 
credit in that account), a F 
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_ (2) A sum of Rs. 9,95,000 (Rs. nine lacs 
ninety-five thousand) tied .in separate 
bundles of notes of the denomination. of 
Rs. 100 and 50. 

(3) A country-made 6 chamber revolver, 
with one bullet inside, 

29. From the house of another part 
ner, Biharilal Murarka, certain account 
books were seized, 


30. During the course of investigation 
until Jan. 8, 1981 when it was stopped by 
an order of this Court, as many as eighty 
places were searched by the police and 
a large number of documents were seized. 
It is apparent from these documents that 
the firm was paying to its depositors .n- 
terest at the rate of 48 per cent up to 
Sept. 1979 and 36 per cent thereafter for. 
a short period. The interest was paid to 
each depositor every month. by the 
agents who called on each depositor per- 
sonally for that purpose. The interest in 
excess of 12 per cent was invariably paid 
in cash. The oncoming elections to legis- 
lative bodies in 1980 appear to have led 
to reduction in the rate of interest, since 
the firm’s circulating capital was needed 
by “political parties’. Which parties, I 
do not know, but this much is fairly 
certain from the facts which have emerg- 
ed before us that the funds available to 
the firm were diverted frequently for the 
use of political parties, l 
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81. Certain lists of agents were seized 
during the investigation which show that 
Code numbers were assigned to at least 
84 of them. The agents have acquired 
large properties at various places, con- 
sisting of lands, apartments, cars etc, 
Some of the agents have started new 
business activities. 


32. A staggering revelation which 
came to light as a result of the searches 
at the office of the firm is that, as of Sep- 
tember 1, 1980, the firm was holding de- 
posits to the tune of Rs. 73,51,23,500 (Ru- 
pees seventy-three crores, fifty-one laes. 
twenty-three thousand and five hundred). 
These deposits were received by the firm | 
from persons drawn from all parts of the 
country, the pride of place belonging: to 
Calcutta, Bombay, Delhi, Madras and 


. Hyderabad. Remittances also appear to 


have been received by the firm from 
overseas clients. A compilation prepared 
by the State authorities in pursuance of 
an interim order passed by this Court 
shows that the total amount of . deposits 
made by persons who had deposited a 
sum of Rs. 10,000 or Jess each comes to 
Rs. 11,49,40,950/- (Rupees eleven crores 
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' forty-nine lacs, forty-thousand, nine hun- 


' dred and fifty). 


33. ‘The documents ‘relating to the az- 
count in the fictitious name of ‘Apcar 
Ave Toon” show that a person alleged <o 
bear that name was introduced to the 
Syndicate Bank, Gariahat Branch, Cal- 
cutta, by the firm’s partner Sambhu Pro- 
pad Mukherjee. The pass-book relating to 
the- account (Current Account No. 21D) 
shows that the account was opened wizh 
a cash deposit of Rs. 28 lacs. A total sum 
of Rupees twenty-seven crores, ninety- 
seven lacs, eighty-six thousand and odd 
was deposited in that account until Dez- 
ember 6, 1980, all deposits being in cash. 
Such cash deposits varied often between 
50 to 80 lacs at a time. The amount of 
nearly Rs. 28 crores was withdrawn from 
the account steadily from Nov. 11, 19€0. 
. The account was closed on Dec. 6, 19€0, 
‘that is, a week before the F.1R. was 
lodged on Dec. 13, 1980. Some of the 
entries in the pass-book do not tally with 
the Bank’s Ledger. 

34. A study of Current Account No. 
5-502 in the name of the firm with the 
United Bank of India, High Court 
Branch, Calcutta, shows that the firm had 
invested several lacs of rupees in various 
toncerns numbering about forty. Lacs of 
rupees have been transferred by the firm 
to various concerns. 


35. Documents seized from the office 
premises of.the firm show that the part- 
o hers and their family members are insur- 
ed with the LIC. in heavy amounts. 
They have acquired large properties, 
particularly in Bombay. 


- 36. Several offices and concerns in 
Bombay were searched by the police- and 
interesting discoveries were made. Their 
magnitude and variety are too large for 
the scope of this judgment. I will clase 
this narrative by saying that the income- 
tax returns of Shambhu Prosad Mukher- 
jee reveal that he had shown a sum of 
Rs. 8,00,000 as prizes received from Delhi 
Lotteries in 1979 and that the firm has 
hot: filed any income-tax return after the 
' financial year ending June 30, 1977. It 
had asked for an extension of time on 
the ground that its accounts were not 
_ finalised but the Department - rejected 
that prayer on Dec. 9, 1980. What further 
indulgence they have managed © cleverly 
to sectire is not yet known. , 


37. These facts disclose a bizarre stete 
of: -affairs. ‘A token capital of Rs. 7,000 
_has begotten’ a wealth’ of crores of rupees 
* within a span of five years. A Bank ac- 
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ccunt opened by the firm in a fictitious 
name had a sum of Rs. twenty-eight - 
crores in it, which was withdrawn within 
a week before the lodging of the F.R. 
Interest was being paid to depositors at 
the incredible rate of 48 p.c. p.a. The 
firm had no ostensible source of income 
from which much exorbitant amounts 
could be paid and its account books, such 
as were seized from its head-office, give 
No clue to its income or its assets, The 
partners of the firm have become million- 
aires overnight. Clerks and Chemists 
that they and some of their agents were 
in 1975, today they own properties’ which 
will put a prince to shame. “Rags to 
riches” is how ane may justly describe 
this story of quick and easy enrichment. 
There is no question that this vast wealth 
has been acquired by the firm by gene- 


- rating and circulating black money. In-' 


deed, rightly did Shri Ashok Sen appear- 
ing for the firm, ask us to be free to: pro- 
ceed on the assumption that the exorbi-. 
tant amount of interest was being paid 
from out of unaccounted money. 


38. In these circumstances, though I 
see no alternative save to stop all further 
investigetion on the basis of the F.LR. 
as laid, no offence being disclosed by it 
under S. 4 of the Act, I am unable to 
accept the contention of Shri Ashok Sen 
that all documents, books, papers and 
eash seized.so far during the investigation 
should be returned to the firm and its 
partners forthwith. The firm appears to 
b2 on the brink of an economic crisis, as 
any scheme of this nature is eventually 
bound to be. Considering the manner in 
which the firm has manipulated its ac- 
counts and its affairs, I have no doubt!. 
that it will secret the large funds and- 


‘dastroy the incriminating documents if 


they are returned to it. The State Gov- 
ernment, the Central Government and 
the Reserve Bank of India must be given 
a reasonable opportunity to see if it is) 
possible, under the law, to institute an 
inquiry into the affairs of the firm and, 
in the rneanwhile, to regulate its affairs. 
I consider such a step essential in the in- 
terests of countless small depositors who, 
otherwise, will be ruined by being depriv- 
el of their lifes savings. The big black- 
money əọsses will take any loss within 
their stride but the small man must re- 
ceive the protection of the State, which 


must see to it. that the small - depositors 


are paic back their deposits with the 
agreed interest as. quickly as possible. .I 
therefore direct that the - documents, . 
articles ’ 
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seized: during the investigation shall be 
retained by the police in their custody for 
a period of two months from today and 
will be returned, on the expiry of that 
period, to persons from whom they were 
seized, subject to any ‘lawful directions 
which may be given or obtained in the 
meanwhile regarding their Custoe), and 
return, 


39. With this modification, I agree res- 
pectfully with Brother A. N. Sen that the 
appeals be dismissed. 


A. VARADARAJAN, J.:— 40. I agree 
with the judgment and the final order 
proposed by the learned Chief Justice. 


AMARENDRA NATH 
This appeal by special leave has been 
filed by the State of West Bengal and 
three officers of the State against an order 
passed by a learned single Judge of the 
Calcutta High Court. The facts material 
for the purpose of this appeal have been 
fully set out in the judgment of the 
learned single Judge of the Calcutta High 
Court. The facts material for the purpose 
of this appeal may, however, be briefly 
Indicated : 

Sanchaita Investments is a partnership 
firm duly registered under the Partner- 
ship Act. Sanchaita Investments (herein- 
after referred to as the Firm) has its prin- 
cipal place of business at Nos. 5 and 6 
Fancy Lane, Calcutta. Shambhu Prasad 
Mukherjee, Bihari Lal Murarka and Swa- 
pan Kumar Guha are the three partners 
of the Firm. The capital of the partner- 
ship firm is Rs. 7,000. The firm carries 
on the business as financiers and inves- 
tors and in its business the firm accepts 
loans or deposits from the general public, 
for different periods repayable with in- 
terest @ 12% per annum. Under the 
terms of deposits, the depositors have a 
right to withdraw their deposits with the 
firm at any time before the expiry of the 
fixed period of the deposit. In case of 
premature withdrawal, the. depositors 
however loses interest of 1% and is paid 


interest @ 11% per annum. Under the’ 


terms and conditions of the deposits, the 
firm has also the liberty to repay the 
amount with interest to any depositor at 
any time before the expiry of the stipu- 
lated period of the deposit and in the 
event of such repayment by the firm, the 
firm is not required under the terms and 


conditions of the deposit or loan, to give. 


any reason. It appears that the firm has 
been carrying. on its business on a. very 
extensive seale. 
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' 42. In the year 1978, ‘the Parliament 
passed an Act called the Prize Chits and 
Money Circulation Schemes (Banning) 
Act; 1978 (hereinafter referred to as the 
Act), 


43. On the 13th Dec., 1980, the Com- 
mercial Tax Officer, Bureau of Investiga- 
tion lodged a complaint of violation of 
the Act by the firm with the Police, The 
F.LR. has been set out in full in the 
judgment of the learned Trial Judge and 
the same reads as follows:— 


13-12-1980 
The Deputy Superintendent of Police, 
Bureau of Investigation, ‘ 
10, Madan Street, 
Calcutta~72, 
Sir, 


On a secret information that ‘Sanchaita 
Investments’ of 5 and 6 Fancy Lane, Cal- 
cutta, is carrying on business of promot- 
ing and/or conducting prize chit and/or 
money circulation scheme enrolling mem-. 
bers of such chit and/or scheme, partici- 
pating in these, and/or receiving and re~ 
mitting monies in pursuance of such chits 
and/or scheme in violation of the provi- 
sions of the Prize Chits & Money Circula- 
tion Scheme (Banning) Act, 1976, Inquiry 
was held secretly to verify correctness 
of otherwise of the aforesaid secret in- 
formation, Enquiry reveals that the ‘said’ 
‘Sanchaita Investments’ is a Partnership 
firm, partners being Shri Behari Prasad 
Murarka, Sri Sambhu’ Mukherjee and 
Swapan Kumar Guha and that it was 
floated in or around 1975. Enquiry fur- 
ther reveals that the said firm had been 
offering fabulous interest @ 48% per 
annum to its members until very recently. 
The rate of interest has of late been re- 
duced to 36% per annum, Such high 
rates of interest were and are being paid 
even though the loan certificate receipts 
show the rate of interest to be 12% only. 
Thus, the amount in excess of 12% so 
paid clearly shows that the ‘Money Cir- 
culation Scheme’ is being promoted and 
conducted for the making of quick and/ 
or easy money, prizes and/or gifts in cash 
were and are also awarded to agents, 
Promoters and members too, 


- In view of the above, Sarvashri Bihari 
Prasad Murarka, Sambhu Prasad Mukher- 
jee and Swapan Kumar Guha appear to 
have been carrying on business in the 
trade name of ‘Sanchaita Invesments’ in 
prize chits and money circulation scheme 


in violation of S. 3 of the Prize Chits and 


Money . Circulation chews (Banning) 
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Act, 1978 are therefore, punishable under 
S. 4 of the said Act, Necessary action 
may, therefore, be kindly taken agairst 
the aforesaid offenders along with other 
accomplice as provided in the law, 


Yours faithfully, 
Sd/- Illegible 
E3-12=1980 


Commercial Tax Officer, Bureau 
of Investigation,” 


44. On the 13th of Dec, two of the 
partners of the firm were arrested. The 
office of the firm and also the houses of 
the partners were searched. Various docu- 
ments and papers were seized and a large 
amount of cash was also seized from the 
office and also from the residence of one 
of the partners, Two partners who were 
arrested were, however, thereafter en- 
larged on bail, 


45. The firm end its two partners, 
namely, Shambhu Prasad Mukherjee and 
Bihari Lal Murarka filed this writ peti- 
tion in the High Court challenging the 
validity of the F,LR. and the proceedings 
arising out of the same including the 
validity of the searches and seizures of 
documents, papers and cash. The respon- 
dents in the writ petition were six. The 
first respondent was the State of Wast 
Bengal, respondent No, 2 was the Officer 
who had lodged the F,I.R,, respondent 
No. 3 was the Assistant Commissioner of 
Police and Superintendent of Police, 
Bureau of Investigation, and respondent 
No. 4 was the Investigating Officer in the 
cases pending before the Chief Metro- 
politan Magistrate, Calcutta, Respondent 
No. 5 was the Reserve Bank of India 
and respondent No, 6 was the Union of 
India, 

46. In brief the case made by the firm 
and its partners in the writ petition is 
that the firm is a non-banking financial 
institution which carries on business of 
accepting deposits or loans from the 
general public on ferms and conditions 
mentioned in the agreement of loan or 
deposit, pays interest to persons who in~ 
vest or advance money to the firm in 
terms of the agreement between the par- 
ties and repays all amounis received 
from the parties with interest in terms of 
the agreement between the parties, The 
further case made by the writ petitioners 
in the writ petition is that the amounis 
which they receive from parties are re» 
invested by them and out of the invest- 
ments made by the firm, the firm pays the 
interest to the depositors and also the 
principal amount deposited by them in 
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terms of the agreement between the par- 
ties, In the writ petition, there is a denial 
oz the allegations made in the F.I.R. and 
the case is further made that even if the 
allegations made in the F.I.R. are assum- 
ed to be correct, there cannot be any 
question of any violation of the Act and 
no offence under the Act is disclosed. If 
is the positive case of the writ petitioners 
in the writ petition that the Act has no 
application to the firm. In the writ peti- 
tion, the validity of the F.I.R. and the 
proceeding arising therefrom is challeng- 
e] mainly on the ground that the FUR, 
does not disclose any offence under the 
Act which does not apply to the firm and 
taere can be no question of any violation 
of any provisions of the Act which has no 
application to the firm at all. 


47. In answer to the averments made 
in the writ petition, an affidavit affirmed 


ty Shri Arun Kanti Roy, was filed on be- 


kalf of respondents Nos. 1 and 2, an aff- 
davit. affirmed by Shri Sunil Kumar Cha- 
kravorty on behalf of respondents Nos, 
3 and 4 was filed and an affidavit affirmed 
ky Shri Rani Annaji Rag on behalf of 
the Reserve Bank. of India was also filed. 
In the affidavit affirmed by Arun Kanti 
Roy, Deputy Secretary, Finance Depart- 
ment and Ex-officio Director of Small 
Savings, Government of West Bengal, on 
behalf of respondents Nos. I and 2, that 
is, the State of West Bengal and Shri 
B. K. Kundu, there is an assertion that 
the respondents come within the mischief 
of the Act and they have violated S. 3 of 
the Act, The relevant averments are con- 
tained in paragraphs 6, 7, 8, and 9 of the 
said affidavit and it is necessary to set out 
the same in their entirety:— 

“6, With reference to paragraphs 3 and 
4 of the petition, I say that the petitioner- 
firm accepts loans and/or deposits from 
all and sundry for varying periods with- 
out any authority of law. Although the 
professed rate of interest of such deposit 
is at the rate of 12% per annum, the peti= 
tioner firm was actually paying interes? 
at the rate of 48% per annum, which was 
recently reduced to 36% per annum. Thé@ 
actual payment of such high rate of in- 
terest against the professed rate of 12% 
attracts huge amount of idle money into 
circulation and the investment of money, 
as collected is not under the regulatory. 
control of the Reserve Bank of India or 
any other agency of the State dealing — 
with credit control in relation to the 
country’s economy. The receipt of such 
money from the members of public al 
such high rate of interest is without any, 
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letters as against the case of the receipt. 
of money by banking companies as also 
non-banking companies which are regu- 
lated under different provisions of law, 
to which I will crave reference at the 
time of hearing, if necessary. The pooling 
of the purchasing power and/or the finan- 
cial resources and the deployment thereof 
being unfettered has resulted in the con- 
centration of tremendous economic power 
in the hands of a few posing:a potential 


threat to the equilibrium of the country’s - 


economy. The term of the deposit are 
unilaterally determined without any scru- 
tiny by the Reserve Bank of India or 
with reference to the norms as to the 
credit control which the said Bank lays 
down and follows from time to time. The 
acceptances of such deposits from the 
members of public with unrestricted use 
of the moneys so collected are completely 
repugnant to the accepted modes of pub- 
lic savings and investment thereof for 
generation of goods and services contri- 
buting to the economic growth of the 
country. The entire process is specula- 
tive in nature and directed towards luring 
away the investing public to the specula- 
tive market for making quick and easy 
money. These are some of the activities 
which are sought to be banned by the 
banning provisions of the said Act, which 
has replaced similar regulatory measures 
contained in the several directions issued 
by the Reserve Bank of India under the 
Reserve Bank of India Act, 1934 to the 
various financial institutions and non- 
banking companies, The present Act is 
applicable not only to such companies 
but also to individuals and. firms. All 
allegations contrary to and save as afore- 
Said are denied. 


7, With reference to paragraph 5 of 
the petition I call upon the petitioner to 
disclose full particulars of their deposit 
scheme, which if disclosed will go to 
show that the terms and conditions are 
wholly arbitrary and contrary to the eco- 
nomic norms. The very basis of the so- 
called contractual arrangement between 
the petitioner firm and its depositors is 
founded on the fraudulent device to as- 
sure the people with a high rate of in- 
terest, the major portion of which is paid 
through unaccounted for money, thereby 
encouraging growth of such unaccounted 
for money in the hands of the investing 
public. The professed rate of interest is 
a mere subterfuge to provide a cloak of 
bona fide and legality over the under- 
hand transactions through which un- 
accounted for money comes into play in- 
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the market generating further unaccount- 
ed for money, a part thereof goes back 
to the depositors in the form of the 
balance of interest over 12% paid in cash 
month by month. All allegations contrary 
tg and save as aforesaid are denied. 


8. With reference to paragraph 8 of 
the petition I say that the petitioners 
have been very much working on the 
above scheme to which the depositers 
have subscribed. Whether such deposits 
are one time deposits and whether such 
deposits actually earn income in 
excess of the interest actually 
paid to the depositors or {sic} 
a matter of detailed investigation, 
which were in progress until the same 
was stopped by the order of the learned 
Court of Appeal passed on 8th Jan., 1981, 
From whatever particulars are so faz 
available to the answering respondents it 


can be stated that the firm did not hava 


So much income as the quantum of ir- 
terest that was being paid by it and the 
irresistible conclusion from such state of 
affairs is that payment of interest was 
being made out of capital itself. AU 
allegations contrary to and save as afore= 
said are denied. 


9. With reference to paragraph 7 of tha 
petition I reiterate the statements made 
hereinbefore and deny all allegations 
contrary thereto. I specifically deny that 
no quick or easy money is accepted or 
received by the depositors or lenders of 
that payment of any such money is not 
contemplated or made by the firm as pur- 
ported to be alleged. The depositor bea- 
comes a member of the investment 
Scheme of the company by subscribing to 
it and the payment of the quick and 


‘€asy money by way of high rate of in- 


terest is dependent upon the period of 
investment and/or efflux of time which 
are very much relative and/or applicable 
to the membership of the depositors of 
the scheme, to which the depositor agrees 
to subscribe. In the process of its work- 
ing the scheme of the firm generates 
quick and easy money so as to render 
such scheme or arrangement as a money 
circulation scheme within the meaning of 
the said Act. All allegations contrary to 
and save as aforesaid are denied.” 


48. The following further averments 


contained in. paragraph 22 and in para- 
graph 30 of the said affidavit may also 


be noted: 
OO segss b EOP os aes 


T further say that payment of interest 


‘at the clandestine rate of 36% or 46% as 


against the aforesaid rate of 12% is in thea 
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con:ext of the scheme promoted and con- 
ducted by the petitioners tantamount 10 
activity which is banned under the banz- 
ing provisions of the said Act, 
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No question of the depositors being 
ruined should arise if the petitioners had 
been running their business on sound 
economic line and had invested the fund 
collected from the depositors in safe and 
Found investment. The very fact that the 
petitioners are apprehensive of innumer- 
abje depositors being ruined goes to show 
that they engaged themselves and also 
the depositors in the speculative markat 
and have rendered the investment in- 
secure by reasons of the very nature of 
the business i.e. money circulation sche- 
me, transacted by them.” 


In the affidavit affirmed by Shri Sunil 
Kumar Chakravorty, Assistant Commis- 
sioner of Police and Deputy Superinten- 
dent of Police, Bureau of Investigation, 
Government of West Bengal, Finance, 
Taxation Department and filed on behalf 
of respondents Nos. 3 and 4, the deponent 
adopts: the statements made in the affida- 
vit of Arun Kanti Roy and the deponent 
denies that the searches and _ séizur2s 
were unlawful and illegal. The deponent 
further stated that as a result of the 
searches effected a mass of documents 
and a large amount of cash had been 
seized and the documents were being scru- 
tinised. ` 


49. In the affidavit affirmed by Sri Rani 
Annaji Rao, filed on behalf of Reserve 
Bank of India, the deponent has stated 
that the Reserve Bank of India which 
has no regulatory control over the firm 
has been unnecessarily made a party to 
the proceeding. It has been further stated 
in the said affidavit that as desired by the 
parties and the Court, the Reserve Bank 
of India was placing the materials which 
had come to the knowledge of the Re- 
serve Bank. In this affidavit reference has 
been made to certain correspondence be- 
tween the State Finance Minister, Union 
Finance Minister and the Deputy Gover- 
Nor of the Reserve Bank of India and 
also to various queries made and the en- 
quiries made by the Reserve Bank of 
India. It has been further stated that the 
view of the legal department of the Re- 
serve Bank on the basis of the enquiries 
made had been indicated to the Finance 
Minister of the State of West Bengal. In 
this connection it will be relevant to set 
out two letters which have been annex- 
ad to- the said affidavit filed on behalf of 
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the Reserve Bank ‘of India and are an~ 
nexures D and E thereto. Annexure Dis 
the copy of a letter addressed by Shri 
Ashok Mitra, State Finance Minister to 
the Union Minister for Finance and the 
Said letter reads as follows:— 


“Informally handed over to 
DG (K) at Calcutta, 

Ashok Mitra 

D, O, No. IM, 28-2-89 


Calcutta, October 1, 1980 
Dear Shri Venkataraman, 

In the context of the action being taken 
by the Government of West Bengal under 
the Prize Chits and Money Circulation 
Schemes (Banning) Act, 1978, a question 
has arisen whether an organisation called 
“Sanchaita Investments” with the address 
at 5 & 6, Fancy Lane, Caleutta-1 come 
within the purview of the above Act. A 
reference in the matter has been made 
by our authorised officer under the above 
act to the Chief Officer, Department of 
Non-Banking Companies, Reserve Bank 
of India, Calcutta today, I am enclosing 
a copy of an advertisement published by 
the above organisation in the local news- 
papers as also a copy of a loan certificate 
receipt issued by the said organisation, 
I may mention that the authorised officer 
has issued notice under the above Aci to 
a “Sanchaita Savings Scheme (P.) Ltd.” 
which is to be distinguished from ‘San~ 
chaita Investments”, It appears that the 
organisation called “Sanchaita Invest- 
ments” is receiving large amount of 
monies from the public ostensibly as 
lcans, and in lieu they are issuing loan 
certificates receipts, While we have ne 
documentary evidence, the news is 
Strongly circulating in the market that 
the organisation is in fact offering rates of 
interest as high as 30 to 40 per cent even 
though the loan certificate receipts indi- 
cate a rate of interest of 12 per cent only, 
There seems reasonable grounds for sus~ 
picion that this organisation is involved 
in extremely high-risk investments which 
only can enable them to pay such rates 
oz interest. Since the security of monies 
d2posited by the public is involved, we 
would suggest that a thorough enquiry 
b2 conducted by the Government of India 
into the activities of this organisation 
particularly for finding out whether they 
are infringing provisions of any relevant 
statute. It is felt necessary to conduct such 
an investigation on an urgent basis since 
large amounts of public monies are re- 
ported to be kept with this organisation, 


-which does not seem as-yet to. have sub= 
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fected to any regulatory control. We are 
meanwhile awaiting a reply to our refer- 
ence (copy enclosed) to the Reserve Bank 
of India regarding the applicability of 
the Prize Chits & Money Circulation 
Schemes (Banning) Act, 1978 to this orga 
nisation. 
With regards, 
Yours sincerely, 

Sd/- Ashok Mitsa 
Shri R. V. Vankataraman, 
Union Minister for Finance, 
North Block, 
New Delhi-110001”, 


Annexure E is a letter by Sri K. S. Kri- 
shnaswamy, Deputy Governor of Reserve 
Bank to Dr. Ashok Mitra, State Finance 
Minister. The said letter is also here- 
under set out :— 


“D. O. DNBC No. 2020/102 (Gen) LO-80/8% 
22nd Oct., 1980 
My dear Ashok, Sanchaita Investments, 


You might recall that during my re- 
cent visit to Calcutta, you had sent me 
a copy of your D, O. Letter dated Octo- 
ber 1, 1980 to Shri Venkataraman, Union 
Minister for Finance as also of a letter 
dated Sept. 30,-1980 addressed to our 
Chief Officer, DNBC, Calcutta, in connec- 
tion with the above firm. I have had the 
position examined by our Legal Depart- 
ment. According to them (vide extract of 
the note dated 17th Oct., 1980, enclosed 
for your confidential information) the ac~ 
ceptance of loans simpliciter by the firm 
by issue of receipts (as per the specimen 
received by us from our Calcutta Office) 
without floating any scheme or arrange- 
ment would not ordinarily be covered by 
the definition of “Prize Chit” and hit by 
the provisions of the Prize Chits and: 
Money Circulation Schemes (Banning) 
Act, 1978. However, you may also like to 
consult your Legal Adviser on the sub- 
fect. 

-2. As you may know, there are a few 
writ petitions pending in the Calcutta 
High Court where the interpretation of 
S. 2 (e) of the Banning Act is involved. In 
that context I have thought it advisable 
to write to you on a confidential basis, 
rather than send a separate official reply. 
I shall therefore be grateful if you could 
leave instructions with your staff to keep 
this matter and the views of our legal 
department strictly confidential, 

With warm regards, 

Sd/- K. S. Krishnaswamy 
Dr. Ashok Mitra, Minister of Finanee.” 


50. Further supplementary affidavits 
had also been filed. On . consideration of 
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` terjee that at the 
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the facts and circumstances of this case 
and the materials which were placed be- 
fore the learned Judge, the learned Judge 
came to the conclusion that the Act did 
not apply to the firm and the learned 
Judge further held that the searches and 
seizures were also wrongful, illegal and 
improper; and in view of his finding the 
learned Judge quashed the proceedings 
and directed the return of all documents 
and the refund of cash monies seized, to 
the writ petitioners. It appears from the 
judgment of the learned Judge that the 
matter had been very fully argued before 
him and the learned Judge in an elabce 
rate judgment had considered the argu- 
ments advanced before him and there- 
upon recorded his findings and passed the 
order allowing the said writ petition. 


əl. Against the judgment and order 
passed by the learned Judge, the State cf 


‘West Bengal and its three officers have 
preferred this appeal with special leave 
granted by this Court. The writ pete 


tioners, the Reserve Bank of India and 
Union of India have been made respon- 
dents in this appeal. It does not appear 
that Union of India has participated in 
the proceedings before the learned Judge 
and no affidavit on behalf of the Union cf 
India appears to have been filed before 
the learned Judge. 

52. Mr. Som Nath Chatterjee, learn- 
the 
appellant has attacked the judgment 
under appeal on the main ground that the 
learned Judge in this extraordinary juris~ 
diction should not have held that the Act 
has no application to the respondent-Firrn 
and should not have on the basis of the 
said finding interfered with the investi- 
gation into the affairs of the firm. Mr. 
Chatterjee contends that the question ai 
applicability of the Act will only come 
for consideration after the investigation 
has been completed and all relevant mate- 
rials have been gathered on such investi- 
gation. It is the contention of Mr. Chat- 
investigation stage, 
the Court does not interfere and does not 
quash any proceedings before the inves- 
tigation has been completed. In support 
of this contention, Mr. Chatterjee has re- 
ferred to a number of decisions of this 
Court. I shall consider the relevant deci- 
sions referred to by Mr. Chatterjee at 
the appropriate time. Mr. Chatterjee has 
submitted that after the investigation 
has been completed and all relevant ma- 
terials have been ‘gathered a charga 
under the Act may or may not be framed 


-against. the. appellant. firm for - violation 
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of the provisions of the Act. It is his suk- 
mission that if the materials collected do 
not indicate any infringement of the Act, 
no charge against the firm wil. be pre- 
ferred, and all the accused persons will 
. be discharged; if, on the other hand, 
materials gathered disclose an offence 
under the Act, proper charge against the 
accused persons will be framed and it 
will be open to the accused persons to 
raise the plea in the course of the prose- 
cution that no offence under the Act has 
been committed by them and th= Act has 
no application to the transactions a tke 
firm and to the firm. 


53. In the case of State of West Dew 
gal v. S. N. Basak, (1963-2 SCR 52): (AIR 
- 1963 SC 447), this Court held at pages 
55-56 (of SCR): (at p. 448 of AIR) as fol- 
lows:— 


‘The powers of investigation into cog- 
nizable offences are contained in Chapter 
XIV of the Code of Criminal - Procedure. 
Section 154 which is in that Chapter deals 
with information in cognizable offences 
- and: 8. 156 with investigation into such 
offences and under these sections the 
‘police has the statutory right fo investi- 
gate into the circumstances of any alleg- 
ed cognizable offence without authority 
from a Magistrate and this statutory 
power of the Police to investigate cannot 
be interfered with by the exercise of 
power under S. 561-A of Crimnal P. © 
As to the powers of the judiciacy in ‘ree 
gard to statutory right of the police te 
investigate, the Privy Council in King 
Emperor v. Khwaja Nazir Ahmed (1944) 
71 Ind App 203, 212: (AIR 1€45 PC 18 
at p. 22) observed as follows:— 

_ The functions of the judiciary and. the 
police are complementary, not overlap- 
ping, and the combination of individual 
liberty with a due observance cf law and 
order is only to be obtained b7 leaving 
each to exercise its own function, always, 
of course, subject to the right of the 
Court to intervene in an appropriate case 
when moved under S. 491 of the Criminal 
P. C. to give directions in the nature of 
habeas corpus. In such a case as the præ- 
sent, however, the court’s functions. begin 
when a charge is preferred befsre it, and 
not until then. It has sometimes been 
thought that S5. 561A has given increased 
powers to the Court which it did not pes- 
sess before that section was enacted. But 


this is not so, the section give no new - 


powers, it only provides that those whizh 
the Court already inherently possesses 
shall be preserved and is inserted as their 
Lordships think, lest it should be con~ 
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sidered that the only ;powers PEE by 
the Court are those expressly conferred 
by the Criminal P. C. and that no in- 
herent powers had survived the passing 
of that Act.’ 

With the interpretation which has been 
put on the statutory, duties and powers 
of the police and of the powers of the 
Court, we are in accord. The High Court 
was in error therefore in interfering 
with the powers of the police in investi- 
gating into the offence which was alleged 
in the information sent to the officer-in~ 
charge of the .police station.” 


54.. In the case of State of Bihar vy, 
J. A. C. Saldhana, (1980-2 SCR 16): (AIR 


“1980 SC 326), this Court at pp. 39-40 (of 


a. | (at pp. 337, 338 of AIR) ‘ observe 


“The next contention is that the High 
Court was in error in exercising jurisdic- 
tion under Art, 226 at a stage when the 
Addl. Chief Judicial Magistrate who has 
jurisdiction to entertain and try the case 
has not passed upon the issues before 
him, by taking upon itself the apprecia~ 
tion of evidence involving facts about 
which there is an acrimonious dispute 
between the parties and giving a clean 
bill to the suspects against who the first 
information repor; was filed. By so direct- 
ing the learned Addl. Chief. Judicial 
Magistrate the judgment of the High 
Court virtually disposed of the case 
finally. As we are setting aside the judg- 
ment of the High Court with the result 
that the case would go back to the learn- 
ed Additional Chief Judicial Magistrate, 
it would be imprudent for us to make 
any observation on facts involved in the 
case. 


There is a clear-cut and well de« 
marcated sphere of activity in the field 
of crime detection and crime punishment, 
Investigation of an offence is the field 
exclusively reserved for the executive 
through the police department, the 
superintendence over which vests in the 
State Government. The executive which 
is charged with a duty to keep vigilance 
over law and order situation is. obliged to 
prevent crime and if an offence is 
alleged to have been committed'it is its 
bounden duty to investigate into the 
offence and bring the offender to book, 
Once it investigates and finds an offence 
having been committed it is its duty to 
collect evidence for the purpose of prov- 
ing the offence. Once that is completed 
and the investigating officer submits re- 
port. to the Court requesting the Court 


to take cognizance of the offence. under 
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S. 190 of the Code its duty comes to an 
end. On a cognizance of the affence be- 
ing taken by the Court the police func- 
tion of investigation comes to an end sub- 
ject to the provision contained in Sec- 
tion 173 (8), there commences the adjudi- 
catory function of the judiciary to deter- 
mine whether an offence has been com- 
mitted and if so, whether by the person 
or persons charged with the crime by 


the police in its report to the Court, and ` 


to award adequate punishment according 
to law for the offence proved to the satis- 
faction of the Court. There is thus a well 
defined and well demarcated function in 
the field of crime detection and its sub- 
sequent adjudication between the police 
and the Magistrate”, 


Same views have been reiterated by this 
Court.in the other decisions which were 
cited by Mr. Chatterjee. In the case of 
S. N. Sharma v. Bipen Kumar Tiwari, 
(1970-3 SCR 946): (AIR 1970 SC 786), 
this Court at p. 951 (of SCR): (at pp. 788, 
89 of AIR), referred to the observations 
of the Privy Council in the case of King 
Emperor v. Khwaja Nazir Ahmed, (1944) 
"1 Ind App 203: (AIR 1945 PC 18), which 
have been quoted in the judgment of this 
Court in the earlier decision and then 
proceed to hold at pp. 951-952 (of SCR): 
(at p. 789 of ATR):— 

“Counsel appearing on behalf of the 
appellant urged that such an. interpreta- 
tion is likely to be very prejudicial parti~ 
cularly to Officers of the Judiciary who 
have to deal with cases brought up by 
the police and frequently give decisions 


which the police dislike. In such cases, . 


the police may engineer a false report 
of a cognizable offence against the judi- 
cial officer and may then harass him by 
carrying on a prolonged investigation of 
the offence made out by the report. It 
appears to us that, though the Code of 
Criminal Procedure gives to the police 
unfettered power to investigate all cases 
where they suspect that a cognizable per- 
son can always seek a remedy by invok- 
ing the power of the High Court under 
Art. 226 of the Constitution under which, 
if the High Court could be convinced 
that the power of investigation has been 
exercised by a police officer mala fide, 
the High Court can always issue a writ of 
mandamus restraining the police officer 
from misusing his legal powers”, 

55. Relying on these decisions and the 
principles enunciated therein, Mr. Chat- 
terjee has argued that the learned Judge 
clearly erred in interfering with the in- 


vestigation and quashing the proceedings 
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al the stage ot investigation before fram- 
ing of charges againsi the accused per- 
sons. Mr. Chatterjee argve: that there is 
no allegation of mala fide in the instant 


case and the learned Judge has also come 


fo a conclusion that there is no case of 
any mala fide on the part of the appel- 
lants..Mr. Chatterjee has submitted that 
the materials which have been gathered 
as a result of the investigation which 
could be carried on only for a short while 
go to indicate that the transactions of the 
firm are not above board and they are 
not what they pretend or purport to be. 
It is his submission that materials gather- 
ed clearly indicate that though the loan 
certificates stipulate interest to be paid 
@ 12% a much larger sum by way of 
interest ranging between 36% to 48% is 
actually paid to the depositors, and the 
amount which is paid in excess of the 
rate stipulated in the loan certificates is 
paid in cash in a clandestine manner, de- 
priving and defrauding revenue. of its 
legitimate dues. Mr. Chatterjee comments 
that the payment of inferest in this clan- 
destine manner at a very high rate which 
is not shown or otherwise accounted for 
results not only in generation of black- 
money, but paralyses the e¢éonomy of the 
State. Mr. Chatterjee has further com- 
mented that in view of this allurement 
to the depositors of payment of large 
sums of money in a clandestine manner, 
the firm which has a share-capital of only 
Rs. 7,000 has succeeded in alluring de- 
positors and the deposits received by the 
firm with the capital of Rs. 7,000 now ex- 
ceed crores of rupees. Mr. Chatterjee 
submits that a firm which carries on 
clandestine business of this nature is not 
entitled to invoke the extraordinary jur- 
isdiction conferred on the Court under 
Art. 226 of the Constitution, 


56. Mr. Chatterjee has contended that 
the violation of S. 3 of the Act has been 
alleged and it is his contention that the 
nature of business carried on by the firm 
indicates that the firm is conducting 3 
‘Money Circulation Scheme’. According 
fo Mr. Chatterjee, ‘Money Circulation 
Scheme’ by virtue of its definition. in See- 
tion 2 fe) of the Act means any scheme, 
by whatever-name called, for the making 
of quick or easy money. It is his argu- 
ment that the transactions disclose that 
the firm and the depositors are both try- 
ing to make quick or easy money, the 
scheme being that the depositors will de- 
posit money against certificate stipulat- 
ing interest to be paid @ 12% but they 
will in fact be paid interest at a much 
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easy. money and the firm invests the 
“money received from the depositors i:n 
such transactions as to enable them <o 
earn easy or quick money. Mr. Chatter- 
jee has further argued that money circu- 
lation scheme has to be interpreted to 
. mean any scheme. for the making of quick 
or €asy money, or for the receipt of any 
money or valuable thing as the conside- 
ration for a promise to pay money 
on any event or contingency relative or 
applicable to the enrolment of members 
into the scheme, whether or not such 
money or thing is derived from the en- 
trance money of the members of such 
scheme or periodical subscription, Fur- 
ther investigation according to Mr. Cha:- 
terjee, can only show whether the scheme 
of making quick or easy money depends 
on any contingency relative in the enrol- 
ment of members into the scheme. Mr. 
Chatterjee submits that the question of 
proper interpretation of the provisions 
of the Act and also of what money circu- 
lation scheme means, should come up 
only after investigation has been -com- 
pleted and all relevant materials have 
been collected. It is Mr. Chatterjee’s sub- 
mission that the interpretation of the pro- 
visions of the Act and particularly what 
‘Money Circulation Scheme’ means, is not 
to be made in a hypothetical way in the 
absence of relevant materials being 
gathered on completion of investigation. 
Mr. Chatterjee has argued that after all 
the materials have been collected on com- 
pletion of the investigation, it may be 
that materials may show that the firm is 
not conducting a Money Circulaticn 
Scheme and no charge against the firm 
may at all be preferred; if, however, cn 
the other hand, the materials, indicate 
that the firm is conducting a money cir- 
culation scheme and a charge is’ prefer- 
red, it will be open to the accused per- 
sons to take the defence that the business 
conducted by them is not one which will 
be considered to be a money circulaticn 
scheme within the meaning of the Act. As 
I have earlier observed, the main griev- 
ance of Mr. Chatterjee is that the Court 
should (not) have interfered at the stage 
of investigation and quashed the pro- 
ceedings. 


57. Mr. Chatterjee has next contended 
that S. 7 of the Act, clearly empowers a 
Police Officer not below the rank of an 
officer in charge of a police station -0 
enter, search and seize in the manner pro- 
vided in the said section. It is Mr. Chat- 


terjee’s contention that the searches. hawe- 
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been carried oul duly in terms of the 
provisions contained in the said section 
and cash money and other books and 
documents have been lawfully seized in 
terms of the provisions contained in the 


-said section. Mr, Chatterjee has further 


submitted that even if there had been 
any irregularity in the matter of search- 
es and seizure, the searches and _ seizure 
are not rendered illegal and void as a 
result thereof. ‘Various decisions were 
also referred to by Mr. Chatterjee in sup- 
port of his submissions, | 


58.. Mr. A. K. Sen, learned counsel 
appearing on bekalf of the firm has sub- 
mitted that the learned Judge on a pro- 
per consideration of all the relevant 
materials and the provisions of the Act 
has correctly come to the conclusion that 
no offence under the Act is disclosed and 
the Act has no application to the firm and 
in that view of the matter the learned 
Judge was perfectly justified in quashing 
the proceedings against the firm, and in 
directing the return of the documents 
and cash money seized by the police to 
the firm. Mr. Sen has argued that in~ 
vestigation hes to be done when an 
offence is disclosed for collecting mate~< 
rials for establishing an offence. It is the 
argument cf Mr. Sen that if no offence 
is disclosed there cannot be. any investi- 
gation and any investigation when no 
offence is disclosed by the F.I.R. and the 
other materials, means unnecessary 
harassment for the firm and its partners 
and illegal and improper deprivation of 
their liberty and property. Mr. Sen sub- 
mits that it is no doubt true that when an 
offence is disclosed, the Court normally 
does not interfere with the investigation 
into an offence, He, however, contends 
that when no offence is disclosed, it, in- 
deed, becomes the duty of the Court to 
interfere with any investigation which 
is improperly and illegally carried on fo 
the serious prejudice of the persons. In 
support of this contention Mr. Sen has 
referred to the decision of the Judicial 
Committee in the case of King Emperor 
v. Khwaja Nazir Ahmed (1944-71 Ind App 
903: AIR 1945 PC 18) (supra) and has 
relied on the following observations -af 
D. 213 (of Ind App): (at p. 22 of ATR):— 

“No doubt, if no cognizable offence is 
disclosed and still more, if no offence of 
any kind is disclosed, the police would 
have no authority to undertake investiga«. 
tion.” . 
In this- connection, Mr.. Sen also referred 


` te the decision ef this -Courtin the casa - 


of: R. P. Kapur. v... State -of ._Punjab,:. 


1982 


{1960) 3 SCR 388-2 {AIR 1966 SC PoJ 
and has placed very strong reliance on 
the following observations at p, 393 (of 
SCR): (at p, 869 of AIR) :— 


“Cases may also arise where the alle- 
gations in the first information Report 


or the complaint, even if they are taken’ 


at their face value and accepted in their 
entirety, do not constitute the offence 
alleged; in such cases no question of ap- 
preciating evidence arises; it is a matter 
merely of looking at the complaint or the 
First Information Report to decide whe- 
ther the offence alleged is disclosed or not. 
In such cases it would be legitimate for 


the High Court to hold that it would be 


manifestly unjust to allow the process 
of the criminal court to be issued againsf 
the accused person,” 

Mr. Sen has also referred to the decision 
of this Court in Jehan Singh v. Delhi Ad- 
ministration, (1974) 3 SCR 794: (AIR 
1974 SC 1146); in which the aforesaid 
ebservations made by Gajendragadkar, 
J. in the case of R. P. Kapur v. State of 
Punjab (AIR 1960 SC 866) (supra) have 
been reproduced and reiterated. Mr. Sen 
further points out that in the case of 
S. N. Sharma v. Bipen Kumar Tiwari 


(1970-3 SCR 946: AIR 1970 SC 786) 
(supra), this Court at p. 951 (of SCR): 
(at pp. 788, 789 of AIR) recognises that 


“in appropriate cases the aggrieved per- 
son can always seek remedy by invoking 
powers of the High Court under Art. 226 
of the Constitution under which, if the 
High Court could be convinced that tha 
power of investigation has been exercised 
by a police officer mala fide, the High 
Court can always issue a writ of manda- 
mus restraining the police officer from 
misusing his legal powers”, 


59. Mr. Sen has argued that the learn- 
ed Judge having properly appreciated the 
legal position has made the correct ap» 
proach to the consideration of the pre- 
sent case. It is his argument that the 
learned Judge has carefully considered 
the materials which have been placed be- 
fore him including the F.I.R. and he has 
properly analysed the provisions of the 
Act and on a proper interpretation of the 
Act and on a proper appreciation of the 
materials which were there before the 
learned Judge, the learned Judge has 
come to the conclusion that no offence 
under the Act is disclosed and the Act 
has no application to the firm. Mr. Sen 
argues that for a proper appreciation. of 
the question whether the materials dis- 


close any. offence: under. the: Act, it is im-- 
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perative. to interpret the Act, He con« 
tends that it will not be a proper ap- 
proach to leave the question of interpre- 
tation to the stage after the investigation 
is complete, as according to Mr. Sea, 
there can be no investigation -unless an 
offence has been disclosed). Mr. Sen 
argues that if the materials do not dis- 
close any offence, no investigation can ba 
permitted to find out whether as a resulf 
of the investigation an offence may be 
disclosed or not. Mr. Sen submits that 
investigation can legitimately go on, once 
an offence is disclosed for collecting ma- 
terials for establishing and proving the 
offence. It is the contention of Mr. Sen 
that the case of the appellants jis thaf 
the firm is conducting money circulation 
scheme which is banned by the Act. Mr, 
Sen argues that to find out whether the 
firm is conducting a money circulation 
scheme, it is necessary to consider what 
a money circulation scheme is within ths 
meaning of the Act and to find out whe- 
ther on the materials alleged in the F.IR.. 
and also in the affidavits, it can be said 
that the business carried on by the firr 
is one in the nature of conducting a 
money circulation scheme. Mr. Sen has 
argued that the learned Judge in his judg- 
ment has correctly interpreted what con- 
stitutes "monay circulation scheme’ with- 
in the meaning of the Act, and it is tha 
argument of Mr. San hat such interpre- 
Zation is absolutely essential to find ouf 
whether the allegations made in the 
F.I.R. make out a case that the firm is 
conducting a money circulation scheme, 
Mr, Sen submits that the materials on re- 
cord including the allegations made in 
the F.I,R, even if they are all assumed 
to be correct, do not go to show that thë 
firm is conducting a money circulation 
scheme; and, in that view of the matter 
there can be no investigation, if no of- 
fence under the Act is disclosed. Analys- 
ing the F.LR. and the other materials 
which have been placed before the Court, 
Mr. Sen submits that the materials go to 
indicate—- (1) that the firm is accepting 
deposits or loans from the public for 
a term against loan certificates which 
stipulate payment of interest @ 12%, 
(2) though interest is stipulated to ba 
paid @ 12%, the firm, in fact, is paying 
interest at a much higher rate. It used 
to pay interest @ 48% previously and is 
now paying interest @ 36%. The amount 
of interest paid in excess of the stipulated 
rate of 12% is paid in cash in a clandes- 
fine manner to the.depositors. The ex- 
cess. amount of interest paid is not ac- 
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counted for and results in accumulation 
of black-money; (3) the firm invests the 
monies received from the derositors ` in 
high risk .investments earning huge 
amount of unaccounted profits. The in- 
vestments made by the firm and the earn- 
ings from the investments made, also 
result in generation of black-noney; (4) 
because of the allurement of higk rate of 
interest offered to the depositors, a major 
part of which is given in wumaccounted 
black-money, the firm which has a share- 
capital of about Rs. 7,000 only has receiv« 
ed deposits over crores. of rup2es, 


60. It is the contention cf Mr. Sen 
that even if all these allegations which 
are there in the F.LR. and ako in the 
other materials which have been placed 
before the Court are accepted to be cor- 
rect, the said allegation do not Zo to show 
that the firm is conducting a money cir- 
culation scheme and do not d:sclose any 
offence under the Act. - Mr. Sen. in this 
- connection has commented thet though 
in the F.LR. it has been alleged that the 
firm is carrying on business of promoting 
Prize Chits, no such case was sought ta 
be made out before the learn=d Jucge 
or before this Court and there are no 
allegations: or materials to show that the 
firm is carrying on business of promoting 
prize chits: and the only case that has 
been sought to be made before the trial 
Court and also this Court is that the fizm 
is carrying on business of comducting or 
promoting money circulation scheme. 
Mr. Sen has argued that the money cir- 
culation scheme has been defined in Sec~ 
tion 2 (c).of the Act to mean ‘any scheme, 
by. whatever name called, for the making 
of quick or easy money, or for the receipt 
of any. money or valuable thing as the 
consideration for a promise to pay money, 
on any event or contingency relative or 
applicable to the enrolment of members 
into the scheme, whether o? not sueh 
money or thing is derived from the en- 
trance money of the members of such 
scheme or periodical subscription”. Ac= 
cording to Mr. Sen, the essential require- 
ments of a money circulation scheme 
are— (1) There must. be a scheme for the 
making of quick or easy. money on any 
event of contingency relative or applica- 
ble to the enrolment of members into the 


scheme whether or not such money is: 


derived from the entrance money of the 
members of such scheme or periodical 
subscription; or (2) there must be a 
scheme for the receipt of any money of 
valuable thing as the 
promise to pay money on anr event of 
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contingency relative or applicable to the 
Enrolment of members into a scheme, 
whether or not such money or thing is 
derived from the entrance money of the 
members of such scheme or from periodi- 
cal subscription. Mr. Sen submits that 


neither F.LR. nor any of the other mate-- 


rials go fo show that the business carried 
on by the firm is, in any way, in the 
nature of conducting or promoting a 
money circulation scheme, In this connec- 
fion Mr. Sen has drawn our attention to 
the statement of objects for the passing 
cf this enactment. Mr. Sen has further 
submitted that this enactment which is in 
to he 
construed in the event of doubt or ambi- 
guity in a manner beneficial to the party. 
against whom any azcusation is made. 


61. Mr. Sen has further argued. that 
the rules framed under the Act can alse 
be taken into consideration for proper 
interpretation of the Act and the learned 
Judge in the instant case was justified in 


- referring to the rules in construing the 


provisions of the Act. In this connection 
Mr. Sen has referree: to the decision in 
Ex parte Wier in re Wier, (1871) 6 Ch 
App 875 and has relied upon the follow- 
ing observations at p. 879:— -> 

“We do not think that any other sec- 
tion of.the Act throws any material light 
upon the proper construction of this sec- 
tion, and if the question had depended 
upon the Act alone we should have had 
great doubt what the preper construction 
was; but we are of opinion that, . whera 
the construction of the Aet is ambiguous 


and doubtful on any point, recourse may 


ke had to the rules which have been 
made by the Lord Chancellor under the 
authority of the Aet, and if we find that 
in the rules any partieular construction 
has been put on the Act, that it is our 
duty to adopt and follow that construe- 
tion.” 

Mr. Sen in this connection Has drawn our 
attention to the relevant rules and he has 
argued that the rules leave no room for 
doubt that the Act has no application to 
the firm and no offenze under the Act has 
been disclosed by the firm. Mr. Sen has 
submitted that the eomstruction of the 
Act by the learned Judge is correct and 
it is his submission that in view of the. 
provisions of the Ae: properly interpret= 
ed, there cannot be any doubt that the 
Act has no application to the instant 
case and there can be no question of any 
violation of the said Act by the firm. #¥ 
is the submission of Mr. Sen that the 
approach and the reasoning of the learm. 


x 


1982 
2d Judge are both sound. Mr. § has 
next contended that the search and 


seizure carried on in the instant case are 
also illegal and unjustified. It is the 
argument of Mr. Sen that if no offence 
under the Act is disclosed and the Act 
has no application, there cannot be any 
yuestion of any search or seizure under 
the Act, Mr. Sen has argued that the 
search and seizure done in the instant 
zase have also not been done in con- 
formity with the provisions of law. Mr. 
Sen has submitted that learned judge has 


correctly come to the conclusion that the. 


search and seizure in the instant case 
were also illegal. In this connection Mr. 
Sen referred to a number of decisions. 
62. Mr. Ray and Mr. Sibal who 
followed Mr. Sen mainly adopted the 
submissions made by Mr. Sen. Mr. Ray, 
further contended that to be a chit fund 
or to be a money circulation scheme; an 
element of uncertainty or luck is essen- 
tial. It is the argument of Mr. Ray that 
in so far as the transactions carried on 
by the firm in the instant case are con- 
cerned the said element is nowhere 
there. Mr. Ray, in this connection referred 
to the definition of conventional chit and 


has argued that the conventional . 
chits have not been brought with- 
in the purview of this Act. Mr. 
Ray has drawn our attention to the 


decision of this Court in the case of 
Srinivasa Enterprises v. Union of India 
(1980) 4 SCC 507: (ATR 1981 SC 504) in 
which the validity of the Act came to be 
challenged in this Court and was upheld 
by this Court. 

63. The appeal before us has been 
argued at great length. A number of deci- 
sions have also been cited from the Bar. 
I have already referred to some of the 
decisions which were cited before us. I 
do not propose to consider all the cases 
which were referred to in the course of 
argument by the learned counsel appear- 
ing on behalf of the parties as I do not 
consider the same to be necessary. 
I have already stated that the matter 
appears to have been elaborately argued 
before the learned trial Judge who in his 
judgment has fully set out the relevant 
facts and circumstances of the case, has 
noted the arguments which were advanc- 
ed before him and the learned Judge has 
also referred to a number of decisions. I 
may, however, note that Mr. Chatterjee, 
appearing on behalf of the appellants, 
has made a grievance before us that some 
of the decisions cited by him have not 
been considered by the learned Judge. 
Though the matter has been argued at 
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great length, yet, to my mind, the case 
appears to rest in a fairly short compass. 


64, In my opinion, the legal position 
is well-settled. The legal position ap-| 
pears to be that if an offence is disclosed,. 
the Court will 'not normally interfere 
with an investigation into the case and 
will permit investigation into the offence. 
alleged to be completed; if, however, the, 
materials do not disclose an offence, no, 
investigation should normally be permit-,° 
ted. The observations of the Judicial Com- 
mittee and the observations of this Court 
in the various decisions which I have 
€arlier quoted, make this position abun- 
dantly clear. The propositions enunciated 
by the Judicial Committee and this Court 
in the various decisions which I have 
earlier noted, are based on sound princi- 
ples of justice. Once an offence is disclos- 
ed, an investigation into the offence must 
necessarily follow in the interests of jus- 
tice. If, however, no offence is disclosed, 
an investigation cannot be permitted, as 
any investigation, in the absence of any 
offence being disclosed, will result in un- 
necessary harassment to a party, whose 
liberty and property may be put to jeo- 
pardy for nothing. The liberty and pro- 
perty of any individual are sacred andi. 
Sacrosanct and the Court zealously 
guards them and protects them. An in- 
vestigation is carried on for the purpose 
of gathering necessary materials for 
establishing and proving an offence which 
is disclosed. When an offence is disclosed, 
a proper investigation in the interest of 
justice becomes necessary to collect ma- 
terials for establishing the offence, and 
for bringing the offender to book. In the 
absence of a proper investigation in a 
ease where an offence is disclosed, the 
offender may succeed in escaping from 
the consequences and the.offender may 
go unpunished to the detriment of 
the cause of justice and the society at 
large. Justice requires that a person who 
commits an offence has to be brought to 
book and must be punished for the same. 
If the Court interferes with the proper 
investigation in a case where an offence 
has been disclosed, the offence will go 
unpunished to the serious detriment of 
the welfare of the society and the cause 
of the justice suffers: It is on the basis 
of this principle that the Court normally 
does not interfere with the investigation 
of a case where an offence has been dis- 
closed. The decisions on which Mr. Chat- 
terjee has relied are based on this sound 
principle, and in all these cases, an of- 
fence had been disclosed. Relying on the 
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well-settled and sound principle that the 
Court should not interfere with an in- 
-` vestigation into an offence at -he stage of 
investigation and should allow the inves- 
tigation to be completed, this Court had 
made the observations in the said deci- 
sions which I have earlier quoted reite~ 
rating and reaffirming the sound princi- 
ples of justice. The decisions relied on by 
Mr. Chatterjee, do not lay dewn, as it 
cannot possibly be laid down as a broad 
* proposition of law that an investigation 
must necessarily be permitted to conti- 
jnue and will not be prevented by the 
Court at the stage of investigation, .even 
“ig no offence is disclosed. Whil= adverting 
‘ito this specific question as to whether an 
investigation can go on even if no of 
fence is disclosed, the Judicia? Commit- 
tee in the case of King Emperor v. Khwaja 
Nizam Ahmed (AIR 1945 PC 18) (supra) 
and this Court in R. P. Kapur v. State of 
Punjab (AIR 1960 SC 866) (supra), Jehan 
Singh v. Delhi Administration (AIR 1974 
SC 1146) (supra), S. N. Sharma v. Bipen 
Kumar Tiwari (AIR 1970 SC 86) (supra) 
have clearly laid down that no investiga- 
tion can be permitted and have made the 
observations which I have earlier quoted 
and which were’ relied on by Lir. Sen. As 
. I have earlier observed this proposition 
is not only based on sound logic but is 
also based on fundamental pr nciples of 
justice, as a person against wom no of- 
fence is disclosed, cannot be put to any 
harassment by the process oi investiga- 
tion which is likely to put his personal 
liberty and also property which are con- 
-Sidered sacred and sacrosanct into peril 
and jeopardy. 


65. Whether an offence has been dis- 
closed or not must necessarily depend on 
the facts and circumstances of each parti- 
cular case. In considering whecher an of- 
-fence into which an investigation is made 
or to be made, is disclosed or not, the 
Court has mainly to take into considera~ 
tion the complaint or the F.LR. and che 
- Court may in appropriate cases take inte 
consideration the relevant facs and cir- 
cumstances of the case. On a considera- 
tion of all the relevant materials, the 
‘Court has to come to the conclusion whe- 
‘ther an offence is disclosed or not. If on 
‘a consideration of the relevant materials, 
ithe Court is satisfied that an offence is 
idisclosed, the Court will normally not 
‘interfere with the inyestigatior into the 
offence and will generally allew the in~ 
vestigation into the offence to be. com- 
“pleted for collecting materials for prov- 
yng the offence. If, on the other . hand, 
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the : ‘Coyrt on a consideration of the rel- 
evant materials is setisfied that no offence 
is disclosed, it will be the duty of the 
Court to interfere with any investigation 
and to stop the same to prevent any kind 
ef uncalled for and unnecessary harass- 
ment to an individual. 


66. In the instant case, the offence 
complained of is violation of the Act. For 
a proper adjudication of the case and for 
a proper appreciation of the question, it, 
therefore, becomes necessary to consider 
the relevant materials and also the pro- 
visions of the Act for being satisfied as 
to whether the relevant materials go to 
indicate any violation of the Act and dis- 
Close any offence under the Act. The 
materials are mainly contained in the 
F.ILR. which has been earlier set out in 
its entirety. An analysis of the F.LR. 


mentions the following allegations on the © 


basis of which the said F.I.R. has 
lodged:— 

1. Sanchaita Investments is a pane 
ship Firm. Its partrers are Behari Pra- 
sad Murarka, Sri Sambhu Mukherjee 
and Sri Swapan Kumar Guha. The firm 
was started in and around 1975; 

2. The Firm had been offering fabulous 
interest © 48% to its members until very 
recently. The rate of interest has of late 
been reduced to 36% per annum. 


3. Such high rate of interest were and 


are being paid even though the loan certi- 
ficate receipts show rate of interest te 


been 


- be 12% only, 


4, Thus, the amount In excess of 12% 


so paid clearly shows: that ‘Money Cir- 
culation Scheme’ is being promoted and 
conducted for the making of quick and 


for easy money, prizes and/or gifts, 
5. Prizes or gifts in cash are also being 


awarded to agents, promotors and meni- 
bers too. 
6. In view of the above, Sarv/Shri 


Behari Prasad Murarka, Sambhu Mukher- 
jee and Swapan Kumar Guha appears 
to have been carrying on the business in 
the. trade name of ‘Sanchaita Investments’ 
circulation 
scheme in violation of Section 3 of the 
Prize Chits and Monay Circulation Sche- 
me (Banning) Act, 19'78. l 

67. The other materials are contained 


in paragraphs 6, 7, 8, 9, 22, 27 and 30 of 


the affidavit and the two documents, 
namely, the article published in the 
Newspaper ‘Business Standard’ dated 
16-11-1980- and the documents seized in 
the course of searches. I have earlier set 


out in extenso the statement made in the 
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gaid paragraphs ‘of the affidavit filed on 


behalf of the State, A copy of the article 


has been enclosed to the affidavit filed on 
behalf of the State, The document seized 
` in the course of searches and handed over 
to Court in the course of the arguments 
was a letter addressed by an officer of 
the Air Force to the firm in which the 
officer makes a grievance that the Firm 
which was paying interest @ 48% 
now reduced the same to 36% in view of 
advances made to political parties, The 


letter further records the fact that the 


firm hopes to pay the enhanced rate of 
interest of 48% in the near future. An 
analysis of these materials suggests thaf 
the firm is carrying on activities of ac- 
cepting deposits from the members pro- 
mising to pay them interest on such de- 
posits at an agreed rate of 12% as‘ sti- 
pulated in the loan certificate, but in fact, 
it has been paying interest to them af 
much higher rate of interest. The mate- 
rials further indicate that the firm is 
making high risk investments of the 
monies received from the depositors and 
has also been advancing monies te poli- 
tical parties, 

68. The crux of question is whether 
these allegations disclose an offence under 
the Act namely, violation of S. 3 of the 
Act even if all these allegations are deem-~ 
ed to be correct. 

69. The question whether these alle- 
. gations disclose an offence under the Act 
and can be the basis for any suspicion 


that an offence under S. 3 of the Act has . 


been committed or not, must necessarily 
depend on the provisions of the Act and 
its proper interpretation. 


70. The Act has been enacted for im- 
plementing the recommendations of a 
Study Group of the Reserve Bank of 
India under the Chairmanship of Shri 
James S. Raj the then Chairman of the 
Unit Trust of India, constituted for 
examining the depth the provisions of 
Chapter IIB of the Reserve Bank of 
India Act, 1934 and the directions issued 
thereunder to Non-Banking Companies 
in order to assess their adequacy in the 
- context of ensuring the efficacy of the 
monetary and credit policies of the coun- 
try and affording a degree of protéction 
` to the interests of the depositors who 
place their savings with such companies. 
Paragraph 2 of the Statement of Objects 
and Reasons of the Act states:— 


“Prize chits would cover any kind of © 


arrangement under which. moneys are 
” collected by way of subscriptions, con- 
tributions, etc, and prizes, gifts, ‘are 
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awarded. The prize chit is really a form 


of lottery, Its basic feature is that the 


foreman or promoter who - ostensibly 
charges no commission collects regular 
subscriptions from the members. Once 
a member gets the prize. He is very often 
not required to pay further instalments 
and his name is dropped from further 
lots. The institutions conducting prize 
chits are private limited companies with 


‘a very low capital base contributed by 


the promoters, directors, or their close 
relatives. Such schemes confer monetary 
benefit only on a few members and on 
the promoter companies. The Group had, 
therefore, recommended that prize chits 
or money circulation schemes, by what- 
ever name called, should be totally ban- 
ned in the larger interests of the public 
and suitable legislative measures should 
be undertaken for purpose.” 


71. The relevant portion of paragraph 
3 of the Statement of Objects and Rea- 
sons reads as follows:— 


“The Bill proposes to implement the 
above recommendation of the Group by 
providing for the banning of the promo- 
tion or conduct of any prize chit or 
money circulation scheme, by whatever 
name called, and of the ‘participation of 
any person in such chit or scheme. The 
Bill provides for a period of two years 
within which the existing units carrying 
on the business of prize chits or money 
circulation schemes may be wound up and 
provides for penalties ang other inciden- 
tal matters,” 


It is, therefore, clear that the main ob- 


‘ject of the Act is to ban promotion or 


conduct of any Prize Chit or Money Cir- 
culation Scheme, by whatever name call- 


‘ed, and of the participation of any person 


in such chit or scheme. S. 2 of the Act 
deals with definitions. Money Circulation 
Scheme is defined in S. 2 (e) in the fol- 
lowing words:— 

“*Money Circulation Scheme’ means 
any scheme, by whatever name called, 
for the making ef quick or easy money, 
or for the receipt of any money or valu- 
able thing as the consideration for a 
promise to pay money, on any event or 
contingency relative or applicable to the 
scheme, 
whether or not such money or thing is 
derived from the entrance money of the 


‘members of such scheme or periodical 


subscriptions”. 
Prize Chit is defined in 8. 2 A in the 
following terms:— 


'“ “prize chit? includes any _ transaction 


‘Or ‘arrangemént by whatever name called 


` 
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under which a person collects whether as 
a promoter, foreman, agent or in any 
other capacity, monies in one ump sum 
or in instalments by way of cortributicns 
or subscriptions or by sale of units, cer- 
fificates or other instruments o> in any 
other manner or as membership fees or 
admission fees or service charges to or 


in respect of any savings, mutual beneit, . 


thrift or any cther scheme or arrange- 


ment by whatever name called, and uti-. 


lises the monies so collected or any part 
thereof or the income accruing from in- 
vestment or other use of such monies for 
all or any of the following purposss, 
namely:— 

(i) giving or awarding perioducally or 
otherwise to a specified number of sub- 
scribers as determined by lot, draw or 
in any other manner, prizes or gifts in 
cash or in kind, whether or not the reci- 
-pient of the prize or gift is under a liab:- 
lity to make any further payment in res- 
pect of such scheme or arrangement; 

(ii) refunding to the subseribers or such 

of them as have not won any prize or 
gift, the whole or part of the subserip- 
tions, contributions or other monies col 
lected with or without any borus, pre- 
mium, interest or other advamtage by 
whatever name called, on the termination 
of the scheme or arrangement, Dr on. er 
after the expiry of the period stipulated 
therein, but do2s not include a conver-~ 
tional chit.” 
A Conventional -Chit which is specifically 
excluded in the. definition of prize chits 
in S. 2 (c) (ii) is defined in S. 2 (a) as 
follows:— 

“Conventional Chit” means € transéc~ 
tion whether called chit, chit fund, kurvi 
or by any other name by or under which 
a person responsible for the conduct of 
the chit enteres into an agreement with 
a specified number of persons taat every 
one of them shall subscribe a certain 
sum of money (or certain quentity of 
grain instead) by way of periedical in 
stalments for a definite period and tkat 
each subscriber shall, in his tum, as de- 
termined by lot or by auction or by ter- 
der or in such other manner as may ke 
provided for in the chit agreement, be 
entitled to a prize amount.” 

Section 3 of the Act the violation of which 
alleged reads:— 

“No person shail promote or conduct 
any prize chit or money circulation 
scheme or enrol as a member to any 
such chit or scheme, or participate in it 


otherwise, or receive or remit any money 


in pursuance of such chit or scheme”. - 
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Section 7 of the Act provides:—+» 


“(1) It shall be lawful for any police 
officer not below the rank of an officer 
in charge of a police station: l 

(a) to enter, if necessary by force, 


whether by day or night with such as- © 


sistance as he considers necessary any 
premises which he has reason to suspect, 
are being used for purposes connected 
with the promotion er conduct of any 
prize chit or money circulation scheme 
in contravention of the provisions of-this 
Act; 

(b) to search the said premises and the 
persons whom he may find therein; 

(c) to take into custody and produce 
before any Judicial Magistrate all such 
persons as are concerned or against whom 
a complaint has been made or credible in- 
formation has been received or a. reason- 
able suspicion exists of their having been 
concerned with the use of the said pre- 
mises for purposes connected with, or 
with the promotion or conduct of, any 
Such prize chit or money circulation 


scheme as aforesaid; 


(d) to seize all things found in the said 
premises which are intended to be used, 
or reasonably suspected to have been 
used, in connection with any such prize 
or money circulation scheme as afore- 
Said. 

(2) Any officer authorised by the State 
Government may— 

(a) at all reasonable times, enter into 
and search any premises which he has 
reason to suspect, are being used for the 
purposes connected with, or conduct of, 
any prize chit or money circulation 
scheme in contravention of the provisions 
of this Act; 

(b) examine any person having the con- 
trol of, or employed in connection with, 
any such prize chit or money circulation 
scheme; 

(c) order the production of any docu- 
ments, books or records in the possession 
or power of any person having the con- 
trol of, or employed in connection with, 
any such prize chit or money circulation 
scheme: and 

(3) All searches under this section shall 
be made in accordance with the provi- 
sions lof the Code of Criminal Procedure, 
1973.” l 
S. 13 confers necessary powers to make 
rules and reads as under:— `- 

"(1) The State Government may, by 
notification in tbe Official Gazette and 
in consultation with the Reserve Bank, 
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make rules for the purpose of carrying 
out the provisions of the Act. 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
such rules may provide for— 


(a) the office of the Reserve Bank to 
whom full information regarding any 
prize chit or money circulation scheme 
may be furnished under the first. proviso 
to sub-section (1) of Section 12, and the 
form in which and the period within 


which such information may be furnished; - 


(b) the particulars relating to the wind- 
ing up plan of the business relating ta 


prize chits or money circulation schemes.” ` 


72. The complaint alleges violation of 
S5. 3 of the Act, In other words, the com- 
plaint is that fhe firm is promoting or 
conducting a prize chit or a money cir- 
culation scheme, The definition of prize 
chit has been earlier set out. F have also 
earlier analysed the F.LR. and the other 
materials on. the basis of which fhe com- 
plaint is made and fhe materials which 
have been placed before the Court. The 
materials do not indicate anything to 
disclose that the firm is promoting or 
conducting any prize chit. I may also 
here note that no arguments have. been 
advanced on behalf of the appellants 
that the firm is promoting or conducting 
any prize chit; and in my opinion, rightly, 
as the allegations do not give any indi- 
cation whatsoever of any case of a prize 
chit being premoted or conducted by the 
firm. The argument on behalf of the ap- 
péllants has been that the firm is. promot- 
ing or conducting a money circulation 
scheme. Though the Statement of Ob- 
jects and Reasons of the Act may sug~ 
. gest that the prize chit and a money cit- 
culation scheme are more or less of like 
nature, yet, in view of the separate defi« 
nifions of these two being given in cl. 2 
of the Act and in view of the further fact 
that S. 3 speaks of prize chit or money 
circulation scheme, each of the aforesaid 
must be considered to be separate and 
distant for the purposes of the Act; and 
promofing or conducting either prize chit 
Or any money circulation scheme or both 
must be held to be an offence under the 
Act. 

73. I shall now proceed to consider 
whether the materials disclose that the 
firm is promoting or conducting a money 
circulation. scheme. I have already set 
out the definition of money circulation 
scheme as given in S. 2 (c) of the Act. 
On a plain reading of the said definition, 


the requirements of a money circulation. 


scheme are— 
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(i) there must be a scheme; 
(ii) there must be members of the 
scheme; 


(iii) the scheme must be for the making 
of quick or easy money on any event or 
contingency relative or applicable to the 
enrolment of members into the scheme 
or there must be a scheme for the re- 
ceipt of any money or valuable thing as 
the consideration for a promise to pay 
money on any event or contingency rela- 
tive or applicable to the enrolment of 
members into the scheme; 


(iv) the event of contingency relative 
or applicable to the enrolment of mem- 
bers into the scheme will however not be 
in any way affected by the fact whether 
or not such money or thing is derived 
from the entrance money of the members 
of such scheme or periodical subscrip- 
tion, ` 


T4. On a proper interpretation of this 
definition, it clearly appears that the 
condition in the said definition— ‘on any 
event or contingency relative or appliea- 
ble to the enrolment of members into the 
scheme whether or not such money or 
thing is derived from the entrance money 
of the members of such scheme or 
periodical subscription’ qualifies both the 
provisions contained therein, namely, {i) 
money circulation scheme means a 
scheme by whatever name called, for the 
making of quick or easy money, (ii) or 
money circulation scheme means any 
scheme for the receipt of any money er 
valuable thing as the consideration for 
the promise to pay money. Taking into. 
consideration the language used in the 
section and particularly the two commnas,, 
one after the words “easy money” and 
the other after the words “pay money”, 
it. becomes clear that this stipulation, is 
intended to cover both; and the interpre- 
tation contended for by Mr. Chatterjee 
that the further provision in the defini- 
tion, namely, “on any event or conting- 
ency relative or applicable to the enrol- 
ment of members into fhe scheme, whe- 
ther or not such money or thing is deriv- 
ed. from entrance money of such scheme 
or periodical subscription” applies ontby 
to the second part, namely, money eir- 
culation scheme ‘means any scheme, by 
whatever name called, for the receipt of 
any money or valuable thing as the eon- 
sideration for a promise to pay money, is 
not sound’. On this interpretation, of 
Mr. Chatterjee, the provision in the de- 
finition, namely ‘money circulation sche- 
me means any scheme by whatever 
name called for the making of quick or 
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easy. money’ will indeed beconte. vague 
and meaningless. 


75. For properly appreciating whether _ 


offence of prornoting or conducting 
a money circulation scheme is disclosed 
ba not, it becomes necessary to consider 
whether the materials, even if fhey ar? 
jall accepted to be correct, indicate that 
the business carried on by the firm. satis- 
fies the requirements of money circula- 
tion scheme and disclose an offence under 
ithe Act. 


76. The materials show that the firm 
accepts loans or deposits from genera. 
public for a term against loan certificates 
which stipulate payment of interest @ 
12%. Materials also indicate that the 
firm pays stipulated amount of interest 
and further pays a much larger amount 
of interest in a clandestine manner ts 
the persons who invest their menies in 
the firm against loan certificates. The 
materials further indicate that fhe per- 
sons who have invested their monies 
with the firm against loan certificates 
used fo receive, in fact, the stipulated 
amount of interest @ 12% and a.so used 
to receive an additional sum as further 
interest @ 36% in a clandestine nanner, 
The materials also indicate that tais fur- 
ther rate of interest @ 36% paki clan- 
destinely in addition to the ‘stzpulated 
rate of 12% has been reduced now to 24%, 
because of investments by the firm with 
political parties. In other words, the 
materials go to show that though the rate 
ef interest stipulated in the loan certifi- 
cate was 12%, the firm used to > ay al- 
together interest @ 48% previously and 
is now paying interest @ 36% irclusive 
of payment of interest stipulated ia the 
loan certificate. The materials als indi- 
cate that the firm invests the Geposits 
er loans received from the general pub- 
lic in high risk investments. The mate- 
rials, however, do not show that the pay- 
ment of interest at the stipulated “ate of 
12% or at any enhanced rate in excess 
of the stipulated rate depends œ any 
event or contingency relative or appli- 
cable to the enrolment of any new de- 
positors. The materials also do noi indi- 
cate that the firm makes any discr-mina- 
tion in the matter of payment of irterest 
to its depositors, 
not indicate that the payment of irterest 
to the depositors wheher at the stipulat- 
ed rate or at the enhanced rate is epen- 
dent on any element of chance and the 
materials do not. indicate: that any kind 


of gifts is made by the firm to the de-. 
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positors in addition to the payment of 


interest, 


77. The first question that requires to 
be considered is whether these materials 
go to indicate that there is any scheme. 
The word ‘scheme’ has not been defined 
in the Act. The word ‘scheme’, how- 
ever, has been defined in the Rules, in 
Cl. 2 (g) thereof. Cl. 2 (g) of the Rules 
State that a “scheme means a money 
circulation scheme or as the case may be 
a prize chit as defined in cls. (c) and (e) 
respectively of S. 2”. The word ‘scheme’ 
as contemplated in S. 2 (c) of the Act is 
therefore, to be money circulation 
scheme within the meaning of the Act. 
To be a money circulation scheme, a 
scheme must be fer the making of quick 
or easy money on any event or contin- 
gency relative or applicable to the enrol- 
ment of the members into the scheme. 
The scheme has necessarily to be judged 
as a whole, both from the viewpoint of 
the promotors and also of the members. 
Even if it be assumed that the firm may 
be considered to be the promoter and the 
persons who invest their monies in the 
firm are members, the question has still 
to be considered whether investments of 
the monies with the firm in expectation 
of getting interest @ 48% and a big part 
of it in black in a clandestine manner, 
can be said from the viewpoint of the 
depositors that the investment is for the 
making of quick or easy money. If any 
individual invests his money in expecta- 
tion of getting a high-return, say 50% or 
more and there is nothing clandestine in 
the transaction which is above board, can 
it be said that the investment is for mak- 
ing easy money or quick money? Various . 
individuals may invest their monies in 
their business which may yield very high 
profits, Many individuals also may in- 
dulge in speculative business in expecta- 
tion of high return of their money and 
may succeed or may not succeed in spe- 
culative transactions. If such transactions 
are made operly and not in violation of 
any law, I have no doubt in my mind that 
it can never be said that such investment 
has been made for making quick or easy 
money, and such transactions can never 
come within the scheme for making easy 
or quick money, as enumerated in the 
Act. The further question that, however, 
arises for consideration is whether the 
position will be any different if a part of 
the transaction is not above board and is 
secretive in nature. In my mind, that will 


‘slot make any difference andthe transac- 


tion cannot be considered to.be a scheme 


1982 


|for the making of quick or easy money; 
though ‘the transaction may offend 
against revenue laws or any other law. 


Transactions in black money do not come . 


within the mischief of this Act. Judged 
from the point of view of the depositors, 
it cannot, therefore, be said that their in- 
vestment in the firm for high return by 
way of interest, part of which is above 
board and a part of which is clandestine, 
will form any part of a scheme for mak- 
ing easy or quick money, It is further to 
be noted that this return on investment 
by way of interest is not dependent on 
any event or contingency whatsoever and 
has nothing to do with any event or con- 
tingency relative or applicable to the 
enrolment of any new members, even if 
the depositors be assumed tọ be mem- 
bers, 


78 Judged from the point of view of 
the firm, there is nothing to indicate that 
the firm makes any investment in consul- 
tation with its depositors, The materials 
only indicate that the firm indulges in 
high risk investments and also advances 
monies to political parties, Neither of 
these acts appears to be illegal and they 
do not go to show that the firm makes 
easy or quick money, It is no doubt true 
that the materials go to show that the 
firm pays a larger amount by way of in- 
terest than payable on the basis of the 
rates stipulated in the loan certificate 
and the firm pays the excess amount of 
interest to the depositors in a clandestine 
manner, The clandestine manner of pay- 
ment of interest in excess of the stipulat- 
ed rate does not, in any way, indicate the 
existence of any scheme for making 
quick or easy money. It is again to. be 
pointed: out that in any event the mate- 
rials do not indicate that the payment of 
‘interest by the firm in excess of the sti- 
pulated rate is in any way dependent on 
any event or contingency. There is no- 
thing to indicate any scheme for the 
receipt of the money by the firm from 
its depositors as a consideration for pro- 
mise to pay the interest in excess of the 
stipulated rate and also to pay back prin- 
cipal amount on the expiry of the term 
dependent in any way on any event or 
contingency relative or applicable to the 
enrolment of new depositors, considering 
the depositors to be members, I am, 
therefore, of the opinion, that not any of 
the requirements of a money 


there is no money circulation scheme, 


there can be no-scheme as ODIARE 
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definition “ofÌ- 


scheme in the- Rules. The materials, ap- 
pear to disclose violation of revenue 


laws. They, however, do not’ disclose any 
violation of the Act. The materials do not 
disclose that the firm is promoting or 


conducting money circulation scheme and 


the question, therefore, of any violation 


‘of S. 3 of the Act does not arise in the 


instant case. As the firm. is not conduct- 


ing or promoting a money circulation 


Scheme, and as no case is made that tha 
firm is conducting or promoting a chit 
fund, the Act cannot be said to be applic- 
able to the firm. In my opinion, if 
does not become necessary to refer to the 
rules for coming to the conclusion. 1 
may, however, add that a consideration 
of the rules also clearly lends support to 
the conclusion to which I have come. I 
find that the learned Judge has very care- 
fully and elaborately considered all the 
aspects in his judgment and in the course 
of elaborate discussion, he has noted all 
the contentions raised by the parties and 
has carefully considered them. The learn- 
ed Judge on a careful consideration of all 
aspects and on a proper interpretation of 
the Act, has expressed the view that no 
offence under the Act is disclosed agains? 
the firm which does not conduct or pro- 
mote money circulation scheme or a chit 
fund and the Act has no application to 
the firm. It may also be noted that the 
learned Judge has also in his judgment 
referred to the report of the Reserve 
Bank and the opinion of the learned 
Advocate General of the State which 
lent support to the view taken by- the 
learned judge, The view expressed by 
the learned Judge that the ma- 
terials do not disclose that the firm 
is promoting or conducting a money 
circulation scheme and the Act has, 
therefore, no application to the firm 
meets with my approval and I agree with 
the same, 


79. Before concluding it will be pro- 
per to refer to the decision of this Court 
in the case of Srinivas Enterprises v, 
Union of India, (1980) 4 SCC 507: (AIR 
1981 SC 504), which were relied on be 
fore the learned Judge and has been con- 
sidered by-me.-In this case, the validity 
of the Act was challenged before _ this 


Court while upholding the validity of the 


Act for reasons stated in the judgment, 
Krishna Iyer, J. who spoke for the Bench 


observed at p. 514 (of SCC): (at p. 508 of 


| aa as follows 
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“In many situations, the poor and un~ 
wary have to be.saved from the seduc- 
ing processes resorted by uns2rupulous 
racketeers who glamourize and prey up~ 
on the gambling instinct to get rich quizz 
through prizes. So long as there is tna 
resistless spell of a chance, thoush small, 
of securing a prize, though on paper, 
‘people chase chance the prospec. by suo 
scribing to the speculative scheme only 
to lose what they had, Can you sava 
moths from the fire except by puttinz 
out the fatal glow? Once this prize facet 
of the chit scheme is given up, it becom25 
substantially a ‘conventional coit? and 
the ban of the law ceases to operate. We 
are unable to persuade ourselves that tha 


State is wrong in its assertion, tased up- . 


on expert opinions that a compleze ban of 
prize chits is an overall or =2xcessive 
blow, Therefore, we decline t strike 
down the legislation on the score of Arti- 


cle 19 (1) (£) and (g) of the Tonstitu- 
tion.” 
80. As I have earlier noted the 


materials in the instant case do not dis~ 
close any element of chance in the mat 
ter of business carried on by the firm. I@ 
may, however, be said that these observa- 
tions which were made while dealing 
with a case of chit fund are nof of very 
great assistance while considering what 
may be a money circulation scheme with- 
in the meaning of the Act, 


81. As no offence under the Act is af 
all disclosed, it will be manifestky unjust 
to allow the process of criminal code to 
be issued or continued against the firr 
and to allow any investigation wnich will 
be clearly without any authority, 

82. In the view that I have <aken, I 
do not consider it necessary to ceal witk 
other aspects, nameiy, as to whether the 
searches and seizures were lawfully anc 
properly done, 

83. I, therefore, hold that the pro 
ceedings against the firm and its partners 
arising out of the F.LR. must be quashed 
jas the F.LR, and the other mate-zjals de 
imot disclose any offence under the Act 
and as such no investigation intc the af- 
‘fairs of the firm under the Act can be 
lpermitted or allowed to be continued. I, 
jaccordingly, quash the  prcceedings 
against that firm and its partners , 
‘order that no investigation under the Act 
linto affairs of the firm is to be cerried on 

r continued, . 

84. I agree with the final order pre~ 
posed by the learned Chief Justice in rē- 
[garā to the return of the documents, 
books and cash, 
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85. The appeal, therefore, fails and. 
is dismissed. I, however, make no order 
as to costs, 


Appeal dismissed, 
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Writ Petns. (Criminal) Nos, 8333 and 
8365 of 1981, D/- 10-12-1981, 


Ashok Kumar Binny, Petitioner v, 
State of Jammu and Kashmir and others, 
Respondents, 

And 

Hans Raj, Petitioner v, State of Jammu 
and Kashmir and others, Respondents. 

J. & K. Public Safety Act (6 of 1978), 
S. 16 (1) — Prescribed period of submis- 
sion of its report by Advisory Board — 
Expiry of — Further detention is invalid. 
(Constitution of India, Art. 21). 


The obligation placed on the Advisory 
Board u/s. 16 (1) to submit its report with- 
in the prescribed period must be con- 
strued strictly inasmuch as the personal 
liberty of a person is involved and havy- 
ing regard to the emphasis which the 
Constitution has placed, and which em- 
phasis is reflected in the Act, on the 
necessity of expeditiously determining 
whether the detention of the person con- 
cerned should be continued. ‘Para 3) 

Where the period prescribed by sub- 
sec. (1) of S. 16 of the Act for the sub- 
mission of its report by the Advisory 
Board has already expired, it must be 
held that the further detention is invalid. 
AIR 1973 SC 847, Rel. on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1973 SC 847: (1972) 2 SCC 586: 1973 

Cri LJ 670 4 
_ Mr. Bhim Singh and Mr. P., D. Sharma, 
Advocates, for Petitioner; Mr. Altaf Ah-« 
mad, Advocate, for Respondents, 


PATHAK, J.:-—— The petitioners Ashok 
Kumar Binny and Hans Raj have been 
detained by the Government of Jammu & 
Kashmir under Section 8 of the Jammu 
& Kashmir Public Safety Act, 1978. They 
have filed these petitions for a writ in 
the nature of habeas corpus directing 
their release, ear 

2 The petitioner Hans Raj was de- 
tained on 17th August, 1981 while the. 
petitioner Ashok Kumar Binny was de- 
tained on Ist October, 1981. It is pointed 
out that although their cases have been 
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referred to the Advisory Board, the Ad- 
visory Board has not submitted its report 
yet to the Government, and as eight 
weeks fromthe date of detention have ex- 
pired there has been a violation of sub- 
sec. (1) of S. 16 of the Public Safety Act. 
In the circumstances, it is urged, the 
further detention of the petitioners is 
invalid. When these petitions were called 
on for hearing, Mr. Altaf Ahmed, ap- 
pearing for the respondents, placed be- 
fore us a wireless communication receiv- 
ed by him from the State Government 
stating that the Advisory Board was pro- 
grammed to sit today and instructing him 
to seek adjournment in these cases, We 
are unable to grant the adjournment þe- 
cause it seems to us that any proceeding 
now taken by the Advisory Board can 
be of no consequence in supporting the 
further detention of the petitioners, 


3. The petitioners enjoy a fundamen- 
tal right under Article 21 not to be de- 
prived of their personal liberty except 
according to procedure established by 
law, In cases where. the Government re- 
sorts to preventive detention, cls. (4) to 
(7) of Article 22 prescribe the conditions 
relating to preventive detention, A peru- 
sal of these clauses will make it imme- 
diately apparent that the Constitution 
places the greatest emphasis on severely 
limiting the period of preventive deten- 
tion and envisages time-bound stages for 
the processing of a case as it reaches its 
determination, The Jammu and Kashmir 
Public Safety Act contains 
which specify the successive stages and 
also prescribe the period within which 
each stage must be completed. Section 15 
declares that after a detention order has 
been made the Government must, within 
four weeks from the date of the deten- 
tion order, place before the Advisory 
Board the grounds on which the order 
has been made, the representation made 
by the person effected by the order, and, 
where the order has been made by an 
officer, also the report by such officer, 
Thereafter, sub-sec. (1) of S. 16 provides 
that the Advisory Board, after consider- 
ing the material before it and such fur- 
ther material as it may deem necessary 
and after hearing the person concerned, 
shall “submit its report to the Govern- 
ment within eight weeks from the daté 
of detention”. The obligation placed on 


the Advisory Board to submit its report . 


within the prescribed period must be con~ 
strued strictly inasmuch as the personal 
liberty of a person is involved and hav- 
ing regard to the emphasis which the 
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Constitution has placed, and which em- 
phasis is reflected in the Act, on the ne- 
cessity of expeditiously determining whe- 
ther the detention of the person concern< 
ed should be continued. | 
4. In the cases before us, it is clear 
that the period prescribed by sub-sec. (1) 
of S. 16 of the Act for the submission of 
its report by the Advisory Board has al- 
ready expired. On that ground alone, it 
must be held that the further detention of 
the two petitioners is invalid. We are 
supported in this view by Shri Mritun- 
joy Pramanik v. State of West Bengal, 
(1972) 2 SCC 586: (AIR 1973 SC 847). 
_ 5. We allow these writ petitions and 
direct the State of Jammu and Kashmir 
and other respondents to release the peti- 
fioners Ashok Kumar Binny and Hans 
Raj forthwith. Immediately on their re- 
lease, the Chief Secretary, State of Jam- 
mu and Kashmir, will intimate to this 
Court that their release has been effected. 
Petitions allowed, 





AIR 1982 SUPREME COURT 979 
(From: Rajasthan)* 


A. D. KOSHAL; V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ. 

Civil Appeal No, 1825 of 1970, D/- 5-3- 
1982. 

Thakur Narain Singh, Appellant v. 
State of Rajasthan, Respondent. _ 

Rajasthan Land Reforms and Resump- 
tion of Jagirs Act (6 of 1952), Ss. 7, 2 (n) 
and 21 — Jaipur State Grants Land 
Tenures Act (1 of 1947), Ss. 82 (1) (a) and 
(b) and 86 — Resumption of Jagir — 
Village unsettled on date of resumption 
— Compensation has to he determined 
under S. 7 of Act of 1952. Civil Writ Pein. 
No. 365 of 1962, D/- 28-8-1969 (Raj), Re- 
versed, 


-The appellant’s father was a Jagirdar 


in the erstwhile State of Jaipur, His 
Jagir was resumed on 1-7-1954 . under 
S, 21 of Rajasthan Act of 1952. He be- 


came entitled to compensation under 
Act, Settlement operations were going on 
under Jaipur Act of 1947. On the date 
of resumption, rent rates assessed by the 
Settlement Officer and approved by the 
Govt, on 25-11-1953 were in force. Writ 
petition filed by the appellant was allow- 
ed-by the High Court on 23-11-1954, 
quashing the rent rates as they were in 


*Civil Writ Petn. No, 365 of 1962, D/- 
28-8-1969 (Raj). 
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flagrant violation of S.:82 (1) (é) and (b) 
of the Jaipur State Grants Lanc Tenures 
Act, 1947, The High Court gave a direc- 
tion for fresh rates to be proposed in 
accordance with the provisions, Pursuant 
to the direction the rent rates were re~ 
vised and fresh rent rates were fixed by 
the Settlement Officer on 6-6-1955 
and they were. applied 
from ist of July, 1953, The rev-sed rent 
rates were substantially lower than tké 
rent rates assessed in 1953. In a subse 
quent petition the High Court, however, 
held that it was open to the Settlement 
Officer to apply rent rates retrospectively 
under S, 86 of the Jaipur State Grants 
Land Tenures Act, 1947, But the High 
Court specifically left open the question 
whether or not the rent rates assessed 
fin 1955 and applied retrospectively from 
Ist July, 1953 could form the besis for 
determining compensation payable to the 
Sagirdar under the Act, In a claim for 
compensation the Commissioner granted 
compensation on the basis of rent rates 
assessed in 1955, 

Held, that the Jagir Commissicner was 
not justified in assessing the compensa- 
tion on the basis of the assessment’ of 
rent rates in 1955, The only corre=t basis 
will be to treat the jagir in question as 
an unsettled one and determine the com- 
pensation in accordance with S, 7 of tha 


Act, Civil Writ Pein, No. 365 of 1962, 
D/- 28-8-1969 (Raj), Reversed, (Fara 16) 
After the quashing of the set-lement 


made in 1953 it cannot be said that the 
settlement of the jagir still existed the 


settlement of 1953 was quashed ty the 


High Court on the ground that tre pro~ 
cedure laid down in the statute hed not 
been followed, The quashing of such an 
order only means tabula rasa (clean 
slate) as if there was no determ.nation 
of rent rates in 1953, In this view of the 
matter the jagir would be taken to be an 
unsettled village on the date of resump- 
tion, (Pera 12} 
The criterion to determine whétner a 
particular jagir is a settled one or not is 
E> see whether the rent rates determined 
in settlement operations have been made 
applicable, It is only from the daze af 
effectuation of a valid settlement of rent 
rates in respect of a particular jagir 
which makes the jagir a settled one, . 
(Para 13) 

A plain reading of S, 86 of the Act of 
¥947 indicates that the rent fixed ky the 
Settlement Officer shall normally be pay= 
able from ist of July next following the 
date of such order, The section, how~ 
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. ples laid down in the 
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ever, further authorises’ the- Settlement ` 
Officer to direct that the same shall be 
payable from some earlier date. The re- 
alisation of rent from a retrospective 
date will not make the jagir in question’ 
a settled one as from that date, The 
settlement of rent rates is one thing and 
the realisation of rent on the basis of the 
settlement is quite another, In case of a 
Settled village the compensation would 
be determined on the basis of the rent 
rates settled during a settlement opera- 
tion recorded in the revenue papers on 
the date of resumption, Thus, it is the 
applicability of the rent rates determined 
during a settlement made prior to tha 
date of resumption which would make 
the village a settled village as on that 
dete, (Para 14) 


The jagirdar became entitled to com- 
pensation on the date of resumption, If 
the village was an unsettled village on 
the date of resumption he would be en- 
titled to compensation on the basis of 
the village being unsettled, The right of 
compensation vested in the jagirdar on 
the date of resumption and he could not 
be deprived of his right by a subsequent 
amendment unless the amendment in law 
specifically or by necessary implication 
provided for depriving the jagirdar of 
his vested right, There is nothing in the 
definition of the term “settled” under 
S. 2 (n) of the Act of 1952 or in S. 86 of 
the Jaipur State Grants Land Tenures 
Act to indicate that the legislature in~ 
tended to affect the vested right. 

(Para 15) 

Mr. S. N. Kacker, Sr, Advocate, M/s, 
K. K. Jain, P, Dayal and S., K. Gupta, 
Advecates with him, for Appellant; Mr. 
Badri Das Sharma, Advocate, for Re- 
spondent, 


MISRA, J.:— The present appeal by 
certificate granted under Art, 133 (1) (a) 
of the Constitution is directed against 
the judgment of the High Court of Rajas- 
than dated 28th of August, 1969 dismiss- 
ing writ petition No, 365 of 1962, 


2 Thakur Sangram Singh, the father 
of the appellant was a jagirdar of Thi- 
kana Diggi in the erstwhile State of 
Jaipur, His jagir was resumed on lst of 
July, 1954 under S. 21 of the Rajasthan 
Land Reforms and Resumption of Jagirs 
Act, 1952, hereinafter referred to as ‘the 
Sagirs Act, 1952’, The jagirdar became 
entitled to compensation on the date of 
resumption of his jagir under S. 26 of 
the Jagirs Act. The compensation was to 
be determined according to the princi- 
second schedule 
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attached to.. that Act. He filed his. claim 
for compensation.in August, 1954. He 
claimed compensation on the basis of 
rent rates which were in force on the 
date of resumption, 


3. It appears that settlement opera- 
tions were going on under the Jaipur 
State Grants Land Tenures Act, 1947. The 
rent rates proposed by the Settlement 
Officer were published in the Rajasthan 
Gazette dated 23rd of August, 1952. The 
final proposals of the Settlement Officer 
were sanctioned by the Government on 
25th of Nov., 1953. The rent rates fixed 
were made applicable with effect from 
Ist of July, 1953. Obviously, therefore, on 
the date of resumption, namely, Ist of 
July, 1954, rent rates assessed by the 
settlement Officer and approved by the 
Government on 25th Nov., 1953 were in 
force, 


4. Sangram Singh, however, challeng- 
ed the validity of the rent rates fixed 
under the settlement by means. of writ 
Petition No. 308 of. 1953, which was 
allowed by the High Court on 23rd of 
Nov., 1954, quashing the rent rates as 
they were in flagrant violation of Sec- 
tion 82 (1) (a) and (b) of the Jaipur State 
Grants Land Tenures Act, 1947. The 
High Court gave a direction for fresh rates 
to be proposed in accordance with the 
said provisions. Pursuant to the order 
of the High Court dated 23rd Nov, 1954 
the rent rates were revised and fresh 
rent rates were fixed by the Settlement 
Officer on 6th of June, 1955 and they were 
applied retrospectively from ist of July, 
1953. The revised rent rates were sub- 
stantially lower than the rent rates as- 
s€ssed in 1953. According to the rent 
rates of 1953 the total rental income from 
the Jagir was Rs. 1,31,657.48 while ac- 
cording to the revised rent rates the ren- 
fal income was reduced to Rs. 82,501.50. 

5. The Jagirdar again filed a writ peti- 
tion No. 135 of 1955 for a direction to 
the State Government not to apply the 


rent rates assessed in 1955 retrospectively - 


with effect from list of July, 1953. The 
High Court, however, held that it was 
open to the Settlement Officer to apply 
rent rates retrospectively under S. 86 
of the Jaipur State Grants Land Tenures 
Act, 1947. But the High Court specifi- 
cally left open the question whether or 
not the rent rates assessed in 1955 and 
applied retrospectively from Ist July, 
1953 could form the basis for determin- 


ing compensation Beyanie: to the eee 


under the Act, 
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6. When ‘the jagirdar filed his claim: 
for compensation in August, 1954 his writ 
petition challenging the rent rates en- 
forced by the Government order dated 
25th of Nov. 1953 was pending. The jagir- 
dar, therefore, based his claim for com- 
pensation alternatively under Ss. 6 and 
7 respectively of the Jagirs Act. As point- 
ed out earlier, on the basis of the settle- 
ment of 1953 the rental income from the. 
jagir came to Rs. 1,31,657.48. If on the 
other hand the jagir was taken to be un- 
settled, he was entitled to compensation 
on the basis of actual rental income for 
three years which came to about Rs. 3 
lakhs. The Jagir Commissioner by his 
order dated 25th of Nov., 1960 granted 
compensation on the basis of rent rates 
assessed in 1955. The jagirdar preferred 
an appeal before the Board of Revenue 
but the same was dismissed. 


T. Sangram Singh died in Dec., 1961 
and the order of the Board of Revenue 
was challenged by his son, the petitioner- 
appellant in the High Court of Rajasthan. 
Two alternative contentions were raised 
before the High Court on behalf of the 
petitioner: (1) that the compensation 
should have been assessed on the basis 
of rent rates determined in 1953 as they 
were the rent rates assessed on the jagir 
lands as entered in the revenue records 
of the village within the meaning of Sec- 
tion 6 (3) (a) (i) read with the definition 
of ‘settled village’ contained in 8. 2 (n) as 
it stood on the date of resumption; 
(2) that in the absence of a valid settle- 
ment on the date of resumption the jagir 
should be treated as not being a ‘settled 
village’ and compensation should be as- 
sessed on the actual income from rents 
during the three agricultural years: 
1949-50, 1950-51 and 1951-52, as provided 
in S. 7 of the Act. 


8. The High Court declined to accept 
either of the contentions. The first conten- 
tion was rejected by the High Court on 
the ground that the petitioner was estop- 
ped from taking up the position by his 
own conduct inasmuch as his father had 
challenged the rent rates assessed in 1953 


by means of a writ petition which was 


allowed and the rent rates assessed in 
1953 were quashed, and secondly because 
the rent rates assessed in 1953 were a 
nullity and in the eye of law there were 


. no valid rent rates assessed and entered 


in the revenue records on the basis of 
which compensation could have been de- 
termined. The second contention was also 
negatived on the ground that fresh rent 
rates. in accordance with the directions of. 
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the High Court were assessed in 1955 and 
were applied retrospectively with efect 
from Ist Juiy, 1953 and, therefore, the 
jagir could not be taken to be an unsett]- 
ed village. The petitioner has now come 
to challenge the order of the High Court 
by the present appeal, 


9. It may be pointed out taat if che 
jagir was a settled. one the compensation 
would be assessed on the bass of the 
rent rates as settled in settlement op=ra- 
tions. which were prevalent or. the date 
of resumption end as entered in the re- 
venue. records of the village within <he 
meaning of S. 6 (3) (a) @ read with the 
definition of ‘settled village’ contained in 
S. 2 (nj. If on the other hanc, the jagir 
was an unsettled one the compensation 
would have to be assessed on the actual 
income from the rents during the three 
agricultural years: 1949-50, 1350-51 end 
1951-52 as provided m S. 7 of the Act 


_ 10. Shri S. N. Kacker has conterded 
on behalf of the appellant that the zent 
rates settled in 1953 having be2n quashed 
by the High Court, the jagir would be 
deemed to be an unsettled village and, 
therefore, the compensation shoulc be 
determined in accordance with the provi- 
sions cf S. 7 of the Act and not in accord- 
ance with the rent rates determined in 
1953. From the observations made by žhe 
High Court itself it is evident that the 
rent rates notified in 1953 were quashed 
as invalid. After the quashing of zent 
rates determined in 1953 it can by no 
stretch of imagination be said that the 
settlement made in 1953 still stood for 
the purpose of determining tke compen- 
sation for the jagir in question. 

tl. Shri Badri Das Sharma appeacing 
for the State on the other hand has con- 
tended that it is true that the determena- 
tion of rent rates in 1953: had been quash- 
ed, but the High Court had dizected re- 
determination of the rent rates in accord- 
ance with the provisions of S. 82 and, 
therefore, the direction of the High Ceurt 
was for rectifying the mistake that had 


cropped in in the determination of the © 


rent rates of 1953 and if this bde so, the 
rent rates determined in 1953 were still 
there and the compensation cold be de- 
termined on. that basis. 


12. Having given our anxious cen- 
sideration to the contentions raised on 
{behalf of the parties we are oł the posi- 
tive view that after the quashing of the 
settlement made in 1953 it cannot be 
‘said that the settlement of the jagir still 
existed. If is to be noted at {his stage 
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that the settlement of 1953 was quashed! 
by the High Court or. the ground that the 
procedure laid down in the statute had 
not been followed. The quashing of such 
an order only means tabula rasa (clean 
slate) as if there was no determination of 
rent rates in 1953. In this view of the 
matter the jagir would be taken to be an| 
unsettled village on the date of resump-. 
tion, 


13. Shri Badri Des Sharma, however, 
contended that pursuant to the direction 
of the High Court in Writ No. 308 of 
1953 fresh rent rates were assessed in 
1955 which were -made applicable with 
retrospective effect from Ist of July, 
1953 and that, therecore, the rent rates 
assessed in 1955 will be taken to be the 
rent rates prevalent on the date of re~ 
fumption and as such the Board of Re- 
venue as well as the High Court were 
fully justified in taking the view that 
compensation was to be determined on 
the basis of the rent rates assessed in 


~1955. In support of his contention Shri 


Sharma referred to the definition of the 
‘settled village’ in fection 2 (n), which 
reads : 

“(n) ‘Settled’ when used with reference 
fo a village or any other area, means the 
village or other area to which the rent 
rates determined during settlement op- 
erations have ben made applicable whe- 
ther prospectively or retrospectively, 
end the whole of such village or other 
erea shall be deemed, for the purposes 
of this Aez and the rules and orders made 
thereunder, to be so settled if such rates 
have been made so epplicable to not less 
than three-fourths of such village or other 
area.” 


On the strength of this definition it is 
sought to be contended that the jagir in 
question would be deamed to be a settled 
village as it is open to the authorities to 
apply the settlement either prospectively 
or retrospectively, and it was made ap- 
plicable by the Settlement Officer, retro- 
spectively. We are afraid, the argument 
cannot be accepted. The criterion to de- 
termine whether a particular jagir is a 
settled one or not is to see whether the 
rent rates determined in settlement op- 
erations have been made applicable. It 
is only from the dat= of effectuation of 
a valid settiement of rent rates in respect 
of a partizular jagir which makes the 
jagir a settled one. 

14. Reliance was also placed on S. 86 


of the Jaipur State Grants Land Tenures 
Act, 1947, which runs thus: 
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“86. Any rent fixed by order of the 

Settlement Officer under this Aet shall 
be payable from the first day of July 
next following the date of such order, 
unless the Settlement Officer thinks ft, 
for any reason to direct that it „Shall be 
payable from some earlier date,” 
A plain reading of this section indicates 
that the rent fixed by the Settlement 
Officer shall normally be payable from 
ist of July next following the date of 
such order. The section, however, fur- 
ther authorises the Settlement Officer to 
direct that the same shall be payable 
from some earlier date. The realisation of 
rent from a retrospective date will nof 
make the jagir in question a settled one 
as from that date, The settlement of ren? 
rates is one thing and the realisation of 
rent on the basis of the settlement is 
quite another. In case of a settled vil- 
lage the compensation would be deter- 
mined on the basis of the rent rates 
settled during a settlement operation re- 
corded in the revenue papers on the date 
of resumption, Thus, it is the applicabi-« 
lity of the rent rates determined during 
a settlement made prior to the date of 
resumption which would make the vils 
lage a settled village as on. that date, 

15. There is yet another aspect from 
which the matter can be looked into. The 
Jagirdar became entitled to compensation 
‘on the date of resumption and, there- 
fore, we have to examine the position 
jas it stood on the date of resumption. If 
ithe village was an unsettled village on 
ithe date of resumption he would be en- 
titled to compensation on the basis of the 
‘village being unsettled. The right of com- 
pensation vested in the jagirdar on the 
‘date of resumption and he could not be 
deprived of his right by a subsequent 
amendment unless the amendment in law 
‘specifically or by necessary implication 
jprovided for depriving the jagirdar of 
‘his vested right. We do not find anything 
lin the definition of the term ‘settled’ 
‘under Section 2 (n) of the Act or in Sec- 
‘tion 86 of the Jaipur State Grants Land 
(Tenures Act to indicate that the legisla- 
‘ture intended to affect the vested right, 

16. In this view of the legal position, 
the Jagir Commissioner was not justified 
in assessing the compensation on the 
basis of the assessment of rent rates in 
1955. The only correct basis will be to 
treat the jagir in question as an unsettled 
one and determine the compensation im 
accordance with S. 7 of the Act. . 

17. In the result the appeal is allowed 
with costs, The orders of the High Court, 
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. sioner to determine 
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the Board of Revenue and that of the 
Jagir Commissioner ‘are set aside and the 
tase is sent back to the Jagir Commis- 
the compensation 
afresh treating the jagir im question to 
be unsettled one and in accordance with 
the provisions of Sec, 7 of the Act. Tha 
appellant will also be entitled to interest 
at the rate of ten per cent per annum 
on the amount of compensation so deter- 
mined, from the date of resumption tid 
the date of payment of the compensa- 
tion, 
Appeal allowed, 





AIR 1982 SUPREME COURT 983 
(From: (1981) 85 Cal WN 532) 


, R, S. PATHAK AND O. CHINNAPPA 


REDDY, JJ. 
Civil Appeal No. 1553 of 1980, D/- 26-23- 
1982. 
Jyoti Basu and others, Appellants 7, 
Debi Ghosal and others, Respondents. 


_ Representation of the People Act (43 of 
1951), Ss. 82, 86 (4), 87 (1) and 99 — Elez- 
tion petition — Persons mentioned m 
Ss. 82 and 86. (4) only can be joined as 
respondents, (1981) 85 Cal WN 532, Re- 
versed. 


No one may be joined as a party to an 
election petition otherwise than as pro- 
vided by Ss. 82 and 86 (4) of the Act. It 
follows that a person who is not a candi- 
date may not be joined as a respondent 
to the election petition, (1981) 85 Cal 
WN 532, Reversed. (Paras 9, 13) 

It is not as if a person guilty of a ccr- 
rupt practice can get away with it. Where 
at the concluding stage of the trial of an 
€lection petition, after evidence has been 
given, the Court finds that there is suñi- 
cient material to hold a person guilty of 
a corrupt practice, the Court may tken 
issue a notice to him to show cause under 
S. 99 and proceed with further action. 
The legislative provision contained in S2c- 
tion 99 which enables the Court, towards 
the end of the trial of an election peti- 
tion, to issue a notice to a person not a 
party to. the proceeding to show caase 
why he should not be “named” in suffi- 
cient clarification of the legislative intent 
that such person may not be permittec to 
be joined as a party to the election pati- 
tion. AIR 1952 SC 64; AIR 1954 SC 510; 
AIR 1969 SC 677 ene AIR 1969 SC 372, 
Rel. an. {Para 11) 


Cases Referred: Chronological Paras 


AIR 1973 Punj & Har 163 (FB) 13 
CZ/CZ/B19/382/C WM . 


984 S.C. 


AIR 1969 SC 677: (1869) 1 SCR 636 10 
AIR 1969 SC 872: (1969).1 SCR 679 10 
AIR 1969 Bom 177 i 13 
AIR 1963 Cal 218 13 


AIR 1958 Mad 171 a3 
AIR 1954 SC 210 . g 
AIR 1952 SC 64: 1952 SCR 218 7 


Mr, Somnath Chatterjee, Sr. Advocate, 
Mr. Rathin Das and Mr, Aninda Mitter, 
Advocates with him, for Appellants; Mr, 
Sidhartha Shankar Ray, Sr. Advocate, 
M/s. R. K. Lala and T, V, S. N. Chari, Ad- 
vocates with him, for Respondent No, 1, 


CHINNAPPA REDDY, J.:-~ The firsi 
appellant, Jyoti Basu, is the Chef Minis- 
ter and appellants two and three Bud- 
dhadeb Bhattacharya and Hashim Abdul 
Halim, are two Ministers of the Govern- 
ment of West Bengal. They hseve been 
impleaded by the first respondent as par- 
ties to an election petition filed by him 
questioning the election of the second 
respondent to the House of the People 
from the 19-Barrackpore Parliamentary 
Constituency in the mid-term Parliamen- 
tary election held in January, 1930, Thera 
were five candidates who sough. election 
from the Constituency. Mod. Ismail, tha 
first respondent, whose candidature was 
Sponsored by the Communist Party af 
India (Marxist) was, elected securing 
2;66,698 votes as against Debi Ghosal, a 
candidate sponsored by the Indian Na- 
tional Congress led by Smt. Indira 
Gandhi who secured 1,62,770 vctes, The 
other candidates Ramjit Ram, Robi Shan- 
kar Pandey and Bejoy Narayan Mishra 
secured 25,734, 12,271 and 2,763 votes res- 
pectively, The first respondent filed an 
election petition in the High Court of 
Calcutta questioning the election of the 
second respondent Mohd. Ismail. on vari- 
ous grounds, He impleaded the returned 
candidate as the first respondent, and the 
other three unsuccessful candicates as 
respondents 2, 3 and 4 to the election 
petition. Besides the candidates at the 
election, he impleaded several otners as 
respondents. The District Magistrate and 
Returning Officer was impleaded as th? 
fifth respondent, Buddhadeb Bhatta- 
charya, the Minister for Information and 
Publicity, Government of West Bengal 
as the sixth respondent. Jyoti Basu, the 
Chief Minister as the seventh respondent, 
Md. Amin, the Minister of the Transpor? 
Branch of the Home Department as the 
eighth respondent, Hashim Abdul Halim, 
the Minister of the Legislative and the 
Judicial Department as the ninth respon- 
-dent and the Electoral Registration Offi- 


' cer as'the tenth respondent, It was avers . 
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red in the election petition that: the Chief: 
Minister and the other Ministers of tha 
Government of West Bengal who wera 
impleaded as parties to the election peti-: 
tion had colluded and conspired with the 


returned candidate to commit various 
alleged corrupt practices, Apart from 
denying the commission of the various: 


alleged corrupt practices, the Chief Min- 
ister and the other Ministers claimed in 
their written statements that the election 
petitioner was not entitled to implead 
them as parties to the election petition, 
They claimed that as they were not candi= 
dates at the election they could not be 
impleaded as parties to the election peti- 
tion, The Chief Minister and two of the 
other ministers, Hashim Abdul Halim 
and Buddhadeb Bhattacharya filed an ap- 
plication before the High Court of Cal- 
cutta to strike out their names from the 
array of parties in the election petition, 
The application was dismissed by the 
Calcutta High Court on the ground that 
the applicants (appellants) were proper 
parties to the election petition and, there- 
fore, their names should not be struck: 
out of the array of parties. The appel- 
lants have preferred this appeal after- 
obtaining special leave of this Couri 
under Art, 136 of the Constitution, 


& Shri Somnath Chatterjee, learned 
counsel for the appellant submitted that 
the concept of a proper party was nof 
relevant in election law and that only 
these persons could be impleaded as par= 
ties who were expressly directed to be so 
impleaded by the Representation of the 
People Act, 1951. He claimed that in any 
Case such persons were entitled to ba 
Struck out from the array of parties, On 
the other hand Shri Sidhartha Shankar 
Ray, and Shri R. K, Lala, learned counsel 
for the first respondent submitted thal 
the appellants were proper parties to the 
election petition and their presence was 
necessary for a complete, final and ex= 
peditious decision on the questions in- 
volved in the action, 

3. To properly appreciate the rival 
contentions it is necessary to refer to tha 
relevant provisions of the Constitution of 
India and the two Representation of the 
People Acts of 1950 and 1951, 


_ 4 First the Constitution, Part XV 
deals with elections, Art, 324 vests in tha 
Election Commission the superintendence, ` 
direction ‘and control of the preparation 
of- the electoral rolls and the conduct of 
all elections to Parliament and to tha > 
Legislatures of the State. Art. 325 pro- 
vides . that there shall: be...one general 
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electoral roll for every territorial consti- 
tuency and that no person shall be in- 
eligible for inclusion in such rolls on 
grounds only of religion, caste, sex or any 
of them. Art. 326 provides that election 


to the House of the People and to the. 


Legislative Assemblies of States shail he 
on the basis of aduit franchise. Art. 327 
enables Parliament to make laws with 
respect to all matters relating to elections 
to either House of Parliament or to the 
Houses of the Legislature of a State, Art, 
328 enables the Legislature of a State, if 
Parliament has not made such legisla- 
tion, to make laws with respect to all 
matters relating to elections to the 
Houses of the Legislature of the State, 
Art. 329 bars interference by Courts in 
electoral matters and clause (b), in parti- 
cular, provides that no election to either 
House of Parliament or to the House or 
either House of the Legislature of a State 
shall be called in question except by an 
election petition presented to such auth- 
ority and in such manner as may be pro- 
vided for by or under any law made by 
the appropriate legislature, 


5. Next, the Representation of the 
People Act, 1950. This Act provides for 
the delimitation of the constituencies 
for the purpose of elections to the House 
of the People and the legislatures of 
States, the qualification of voters at such 
elections, the preparation of electoral 
rolis and other matters connected there- 
with. : 


6. Last, the Representation 
People Act of 1951. Part VI of the Act 
deals with “Disputes regarding elections”, 
Sec. 79 defines various terms and expresa 
sions used in the Parts VI and VII. Cl. (b) 
defines a ‘candidate’ as meaning “a per- 
son who has been or claims to have been 
duly nominated as a candidate at any elec- 
tion, and any such person shall be deem- 
ed to have been a candidate as from the 
time when, with the election in prospect, 
he began to hold himself out as a pros- 
pective candidate”. Sec. 80 imposes a sta- 
tutory ban on an election being called 
in question except by an election petition 
presented in accordance with the provi- 
sions of Part VI of the Act. Sec. 80-A 
vests in the High Court, the jurisdiction 
to try an election petition. Sec. 81 pro- 
vides for the presentation of an election 
petition on one or more of the grounds 
specified in Sec. 100 (1) and Sec. 101 by 
any candidate at such election or ‘any 
elector who was entitled to vote at the 
election. Sec. 82 is entitled “Parties to 
the petition”. and: is -as follows: - 
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“82. Parties to the-petition— A peti- 


‘tioner shall join as respondents to- his 


petition— 


(a) Where the petitioner, in addition to 
claiming a declaration that the election 
of all or any of the returned candidates 
is void claims a further declaration 
that he himself or any other candidate 
has been duly elected, all the contesting 
candidates other than the petitioner, and 
where no such further declaration is 
claimed, all the returned candidates; and 

(b) any other candidate against whom 
allegations of any corrupt practice ara 
made in the petition.” 


section 83 prescribes the contents of tha 
petition. Sec. 84 provides that a peti- 
tioner may, in addition to claiming a de- 
Claration that the election of the return- 
€d candidate is void, claim a further 
declaration that he himself or any other 
candidate has been duly elected. Sec. 86 
deals with trial of election petitions. Sub- 
sec. (4) provides for an application by a 
candidate who is not already a respon- 
dent to be joined as a respondent, It is 
in these terms: 


*(4) Any candidate not already a res 
spondent shall, upon application made by 
him to the High Court within fourteen 
days from the date of commencement of 
the trial and subject to any order as to 
security for costs which may be made by 
the High Court, be entitled to be joined 
as a respondent.” 


Section 87 is concerned with the proces 
dure before the High Court and it is as 
follows: 


-= “87, (1) Subject to the provisions of this 
Act and of any rules made thereunder, 
every Election petition shall be tried by 


. the High Court, as nearly as may be, in 


accordance with the procedure applicable 
under the Code of Civil Procedure, 1908 
to the trial of suits: 


Provided that the High Court shall 
have the discretion to refuse, for reasons 
to be recorded in writing, to examine 
any witness or witnesses if it is cf the 
opinion that the evidence of such witness 
or witnesses is not material for the deci- 
sion of the petition or that the party ten- 
dering such witness or witnesses is doing 
so on frivolous grounds or with a view 
fo delay the proceedings, 


(2) The provisions of the Indian Evi- 
dence Act, 1872, shall, subject to the pro- 
visions of this Act, be deemed to apply 
in all respects to the fat of an election 
petition.” - : 
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Section 90 enables the returned candi- 
date or any other party to “recriminate” 
in cases where in the election petiticn a 
declaration that a candidate ther than 
the returned candidate has been elected 
is claimed. Sec. 98 prescribes the orders 
that may be made by the Hign Cour: af 
the conclusion of the trial of an eleczion 
petition. It provides that the High Court 
Shall make an order dismissing the elec- 
tion petition or declaring the =2lection of 
all or any of the returned cand-dates to be 
void and the petitioner or any other can- 
didate to have been duly elected. Sec. 99 
enables the High Court to make, at the 
time of making an order under Sec. 98 
an order recording a finding whether any 
` corrupt practice has or has not b2en 
proved to have. been committed at ina 
election, and the nature of corrupt prac- 
tice; and the names of all persons, if 
any, who have been proved af the trial 
to have been guilty of corrupt practic 

and the nature of that practice. The pt>- 
viso to Sec. 99 (1), however, prescribas 
that no person who is not a party to -he 
petition shall be named in the order un- 
Jess he had been given notice to appear 
before the High Court to show cause why 
he should not be so named anc he ked 
also been given an opportunity to cross- 
examine any witness who had alreaty 
been examined by the High Court and 
had given evidence against him and an 
opportunity of calling evidence in mis 
defence and of being heard. Sec. 100 ernu- 
merates the grounds on which an election 
may be declared void. The Hign Court, 
it is said, among other grounds, shal 
declare the election of a return2d candi- 
date void in cases where corrupt practices 
are. proved, where such corrupt practice2 
has been committed by a return2d canci- 
date or his election agent or by any 
other person with the consent of the r2- 
turned candidate or his electior. agert 
Where the corrupt practice has b2en com- 
mitted in the interests of the returned 
candidate by an agent other than his 
‘election agent, the result of the electicn 
in so far as it concerns the returned can- 
didate must also be shown to have beer 
materially affected. Sec. 101 prescribes 
the grounds for which a candidate, other 
than the returned candidate may be de- 
clared to have been elected. Sec. 110 prc- 
vides for the procedure when: an appl- 
cation for withdrawal of an elect.on pet:- 
tion is made to the Court. Sec. 110 (3) (c) 
says that a person who might himself 
have been a petitioner may apply to th= 
Court to be substituted as a petitioner 
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in place of the party withdrawing. Sec- 
tion 112 (3) provides for the continuance 
of the election petition on the death of 
the sole petitioner in an election petition 
or of the survivor oł several petitioners, 


by any person who might himself have 


been a petitioner and who applies for 
substitution within the stipulated period. 


T. The nature of the right to elect, 
the right to be elected and the right to 
dispute an election and the scheme of — 
the constitutional and statutory provi- 
sions in relation to these rights have 
been explained by the Court in N. P. 
Fonnuswami v. Returning Officer, Nam- 
akkal Constituency, 1952 SCR 218: (AIR 
1952 SC 64) and Jagen Nath v. Jaswant 
Singh, AIR 1954 SC 210. We proceed to 
state what we have sleaned from what 
has been said, so much as necessary for 
this case, 


8 A fright to elect, fundamental 
though it is to democracy, is, anomalously 
enough, neither a furdamental right nor 
a Common Law Right. It is pure and 
simple, a statutory right. So is the right 
to be elected. So is the right to dispute an 
election. Outside of statute, there is no 
right to elect, no right to be elected and 
no right to dispute an election. Statutory 
creations they are, and therefore, subject 
to statutory limitation. An election peti- 
tion is not an action at Common Law, 
ner in equity. It is a statutory proceed- 
ing to which neither the common law 
nor the principles of equity apply but 
only those rules whick the statute makes 
and applies. It is a special jurisdiction, 
and a special jurisdict:on has always to 
be exercised in accordance with the sta~ 
tute creating it. Concepts familiar to 
Common Law and Equity must remain 
strangers to Election Law unless statu- 
torily embodied. A Court has no right to 
resort io them on cons-derations of alleg- 
ed policy because policy in such matters, 
as those, relating to the trial of election 
disputes, is what the statute lays- down. 


In the trial of election disputes, Court is 


put in a straight jacket. Thus the entire 
election process commencing from the 
issuance of the notification calling upon 
a constituency to elect a member or 
members right up to the final resolution 
of the dispute, if any, concerning the 
election is regulated bz the Representa- 
tion of the People Act. 1951, different 
stages of the process being dealt with by 
diffèrent provisions of the Act. There can 
be no election to Parliament or the State 
Legislature except as provided by the 
Representation of the People Act, 1951: 
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and again, no such election may be ques- 
tioned except in the manner provided by 
the Representation of the People ‘Act. So 
the Representation of the People Act has 
been held to be a complete and selif-con- 
tained code within which must be found 
any right claimed in relation to an elec- 
tion or an election dispute. We are con- 
cerned with an election dispute. The 
question is who are parties to an election 
dispute and who may be impleaded as 
parties to an election petition. We have 
already referred to the Scheme of the 
Act. We have noticed the necessity to rid 
ourselves of notions based on Common 
Law or Equity. We see that we must seek 
an answer to the question within the four 
corners of the statute. What does the Act 
say? 


9. Section 81 prescribes who may pre- 
sent an election petition. It may be any 
candidate at such election; it may be any 
elector of the constituency; it may be 
none else. Sec. 82 is headed “Parties to 
the petition” and clause (a) provides that 
the petitioner shall join as respondents 
to the petition the returned candidates if 
the relief claimed is confined to a declara- 
tion that the election of all or any of the 
returned candidates is void and all the 
contesting candidates if a further decla- 
ration is sought that he himself or any 
other candidate has been duly elected. 
Clause (b) of S. 82 requires the petitioner 
to join as respondent any other candidate 
against whom allegations of any corrupt 
practice are made in the petition, Sec- 
tion 86 (4) enables any candidate not al- 
ready a respondent to be joined as a re- 
spondent. There is no other. provision 
dealing with the question as to who may 
be joined as respondents. It is significant 
that while cl. (b) of S. 82 obliges the peti- 
tioner to join as a respondent any candi- 
date against whom allegations of any cor- 
Tupt practice are made in the petition, it 
does not oblige the petitioner to join as a 
respondent any other person against 
whom allegations of any corrupt practice 
are made. It is equally significant that 
while any candidate not already a respon- 
dent may seek and, if he so seeks, is en- 
titled to be joined as a respondent under 
S. 86 (4), any other person cannot, under 
that -provision seek to be joined as a re- 
spondent, even if allegations of any cor- 
rupt practice are made against him. It 
is clear that the contest of the election 
petition is designed to be confined to the 
candidates at the election. All others are 
excluded. The ring is closed. to all except 


the petitioner and the candidates at the / 
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election. If such is the design of the sta- 
tute, how can the notion of ‘proper par- 
ties’ enter the picture at all? We think 
that the concept of ‘proper parties’ is and 
must remain alien to an election dispute 
under the Representation of the People. 
Act, 1951. Only those may be joined as: 
respondents to an election petition who 
are mentioned in S. 82 and S. 86 (4) and. 
no others. However, desirable and expe- 
dient it may appear to be, none else shall, 
be joined as respondents, 


10. It is said, the Civil Procedure Code 
applies to the trial of election petitions 
and so proper parties whose presence 
may be necessary in order to enable the 
Court ‘effectually and completely to ad- 
judicate upon and settle all questions in- 
volved’ may be joined as respondents ta 
the petitions. The question is not whether 
the Civil Procedure Code applies because 
it undoubtedly does, but only ‘as far as 
may be’ and subject to the provisions of 
the Representation of the People Act, 


1951 and the rules made thereunder. Sec- 


tion 87 (1) expressly says so, The question 
is whether the provisions of the Civil 
Procedure Code can be invoked to permit 
that which the Representation of the 
People Act does not. Quite obviously th® 
provisions of the Code cannot be so in- 
voked. In Mohan Raj v. Surendra Kumar 
Taparia, (1969) 1 E£ JR 630: (AIR 1969 
SC 677), this Court held that the undoubt- 
ed power of the Court (i.e. the Election 
Court) to permit an amendment of the 
petition cannot be used to strike out alle- 
gations against a candidate not joined as 
a respondent so as to save the election 
petition from dismissal for non-joinder 
of necessary parties. It was said, ‘The 
Court can order an amendment and even 
strike out a party who is not necessary. 
But where the Act makes a person a ne- 
cessary party and provides that the peti- 
tion shall be dismissed if such a party is 
not joined, the power of amendment. or 
to strike out parties cannot be used at 
all, The Civil Procedure Code applies sub- 
ject to the provisions of the Representa- 
tion of the People Act and any rules 
made thereunder. When the Act enjoins 
the penalty of dismissal of the petitian 
for non-joinder of a party the provisions 
of the Civil Procedure Code cannot be 
used as a curative means to save the peti- 
tion”. Again, in K. Venkateswara Rao v. 
Bekkam Narasimha Reddi, (1969) 1 SCR 
679: (AIR 1969 SC 872 at p. 877), it was 
observed:~— 


“With regard to the addition of parties 
which is possible in the case of a suit 
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under the provisions of O. 1, R. 10 s3b- 
ject to the added party’s right to contend 
that the suit as against him was barred 
by limitation when he was impleaded, 
no addition of pariies is possible in the 
case of an election petition except under 
the provisions of sub-sec, (4) of S, 86.’ 


- H. The matter may be looked at from 
another angle. The Parliamert has 2x- 
pressly provided that an  «pportunity 
Should be given to a person who is nat a 
candidate to show cause .aganst being 
‘named’ as one guilty of a corrupt practice. 
Parliament, however, has not thought fit 
to expressly provide for his b2ing joined 
as a party to the election pet_tion either 
by the election petitioner or at the in- 
stance of the very person against whom 
the allegations of a corrupt practice are 
made, The right given to the latter is 
limited to show cause agaimst beng 
‘named’ and that right opens ud for ex2r- 
cise when, at the end of the trial of the 
election petition notice is giver to him to 
Show cause why h2 should not 3e ‘named’, 
The right does not extend to participacion 
at all stages and in all matter, a right 
which he would have if he is jeined as a 
party at the commencement. Conversely 
the election petitioner cannot by joiring 
as a respondent a person who is not a 
candidate at the election subject him tc a 
prolonged trial of an electior petition 
with all its intricacies and ramifications. 
One may well imagine how mischievous 
minded persons may harass public ger- 
sonages like the Prime Minister of the 
country, the Chief Minister of a State or 
a political leader of a national dimension 
by impleading him as a party <o election 
petitions, all the country over. All that 
would be necessary is a seemingly plai- 
sible allegation, casually or spitefully 
made, with but a facade of truh. Every- 
one is familiar with such allegations. To 
permit such a public personage to be im- 
pleaded as a party to an electicm petition 
on the basis of a mere allegatica, without 
even prima facie proof, an allegation 
which may ultimately be found to be un- 
founded, can cause needless vexation. “o 
such personage and prevent Him from 
the effective discharge of his puklice duties, 
It would be against the public mterest -0 
do so. The ultimate award of ccsts would 
be no penacea in such cases, since the 
public mischief cannot be repaired.. That 
is why Public Policy and legislative wis- 
dom both seem to point to an interpre- 
tation of the provisions of the Represen~ 
tation of the Feople Act which does not 


permit the joining, as.parties, cf persons 
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other than those mentioned in Sections 82| | 
and 86 (4). It is not as if a person guilty 
of a corrupt practice can get away with it. 
Where at the concluding stage of the 
trial of an election petition, after evi- 
dence has been given, the Court finds 
that there is sufficient material to hold 
a person guilty of a corrupt practice, the 
Court may ther issue a notice to him to 
show cause under Section 99 and pro- 
ceed with further action. In our view the 
legislative provision contained in Sec. 99 
which enables the Court, towards the 
end of the tria? of an election petition, 
to issue a notice to a person not a party 
to the proceeding to show cause why he 
should not be ‘named’ is sufficient clari- 
fication of the legislative intent that such 
persen may not be permitted to be joined 
as a party to the election petition. 


12. There is yet another viewpoint, - 
When in an election petition in addition 
to the declaration that the election of the 
returned candidate is void a further de- 
claration is sought that any candidate 
cther than the returned candidate hag 
been duly elected, Sec. 97 enables- the re- 
turned candidate or-any other party to 
‘recriminate’ i.e. to give evidence to 
prove that the election of such candidate 
would have been void if he had been a 
returned candidate and a.petition had 
been presented to question his election. 
I? a person whe is not a candidate but 
against whom allegations of any corrupt 
practice are mace is joined as a party 
to the petition then, by virtue of his posi- 
tion as a party, he would also be entitled 
to ‘recriminate’ under Sec. 97, Surely 
such a construction of the statute would 
throw the doors of an election petition 
wide open and convert the petition into 
a ‘free for all’ fight. A necessary conse- 
quence would be an unending, disorderly 
election dispute with no hope of achiev- 
ing the goal contemplated by Sec. 86 (6) 
of the Act that the trial of the election 
petition should be concluded in six 
months. It is just as well to remember 
that ‘corrupt practice’ as at present de- 
fined by See. 123 of the Act is not con- 
fined to the giving of a bribe but extends 
to the taking ofa bribe too and. therefore, 
the number of persons who may be alleg- 
ec to be guilty of a corrupt practice may 
indeed be very large, with the conse- 
quence that all of them may possibly be 
joined as respondents. 


13. In view of the foregoing discus- 
sion we are of the opinion that no one 
may be joined as a party to an election 
petition otherwise than as provided. by}- 
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Sections 82 and 86° (4) of the Act. It fol- - 


lows that a person who is not a candi- 
date may not be joined as a respondent 
to the election petition, The appeal is 
therefore, allowed with costs and. the 
names of the appellants and the seventh 
respondent in’ the appeal are directed to 
be struck out from the array of parties 
in the election petition, We may mention 
that in arriving at our conclusion we 
have also considered the following deci- 
sions cited before us: S, B. Adityan v, 
S. Kandaswami, AIR 1958 Mad 171, Dwi- 
jendra Lal Sen Gupta v. Harekrishna 
Konar, AIR 1963 Cal 218, H. R. Gokhale 
v. Bharucha Noshir C, AIR 1969 Bom 
177 and S. Iqbal Singh v, S. Gurdas Singh 
Badal, AIR 1973 Punj & Har 163 (FB), 


Appeal allowed, 
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‘Sardar Govindrao Mahadik and another, 
Appellants v. Devi Sahai and others, Re- 
spondents. 

(A) Constitution of India, Art. 133 — 
New plea — Contentions of facts based on 
evidence advanced for the first time — Con- 
tentions arising from the record and pro- 
ceedings — Supreme Court examined them 
on merits, (Para 12) 


(B) Transfer of Property Act (4 of 1882), 
8, 53-A — Doctrine of part-performance — 
Applicability —- Conditions precedent for — 
Acts anterior to contract or merely inciden- 
lal to contract — No evidence of part per- 
formance. First Appeal No. 14 of 1959, 
D/- 5-3-1964 (Madh, Pra.), Reversed. 


To qualify for the protection of the doc- 
trine of part-performance it must be shown 
that there is a contract to transfer for con- 
tideration immovable property and the con- 
lract is evidenced by a writing signed by the 
yerson sought to be bound by it and from 
which the terms necessary to constitute the 
ransfer can be ascertained with reasonable 
certainty. These are pre-requisites to invoke 
he equitable doctrine of part-performance. 
After establishing the aforementioned cit- 
cumstances it must be further shown that a 
lransferee had in part. performance of the 


First Appeal No. 14 o: 1959, D/- 5-3-1964, 
(Madh. Pra). 


CZ/CZ/A212/82/SSG 


— 


Se. 989 
contract. either taken possession of the’ prc- 
perty or any part. thereof or the transferee 
being already in possession continues in pos- 
session in part-performance of the contract 
and has done some act in furtherence of the 
contract. . There must be a real nexus be- 
tween the contract and the acts done in pur- 
suance of the contract or in furtherance of 
the contract and must be unequivocally ref- 
erable to the contract. (Para 31) 


Anything done in furtherance of the con- 
tract postulates the pre-existing contract and 
the acts done in furtherance thereof. There- 
fore, the acts anterior to the contract cr 
merely incidental to the contract would 
hardly provide any evidence of part per- 
formance. (Para 32) 

Mere oral agreement to discharge a mort- 
gage can hardly be said to be an act of part 
performance unless in fact such an act is 
done by a discharged mortgage deed being 
returned to the mortgagor. (Para 36) 


This mere recital in the unregistered sale 
deed is hardly indicative of the change in the 
nature of possession, when there is no evi- 
dence to show that he moved the authorities 
that he would be liable to pay taxes as 
owner. (Para 38) 

There is an understandable and noteworthy 
difference in the probative valye of entering 
into possession for the first time and con- 
tinning in possession with a claim of change 
in character. Where person claiming bene- 
fit of part performance of a contract was 


‘already in possession prior to the contract, 


the Court would expect something indepen- 
dent of the mere retention of possession to 
evidence part performance. Therefore mere 
retention of possession, quite legal and valid, 
if mortgage with possession is not discharg- 
ed, could hardly be said to be an act in 
part performance unequivocally referable to 
the contract of sale. (Paras 40, 39) 


` Section 53-A requires that the person 
claiming the benefit of part performance 
must always be shown to be ready and will- 
ing to perform his part of the contract. And 
if it is shown that he was not ready and 
willing to perform his part of the contract 
he will not qualify for the protection of the 
doctrine of part performance. (Para 41) 

Where, therefore, the mortgagee has failed 
to prove that he did any act in furtherance 
of the contract, continued retention of pos- 
session being a circumstance of neutral 
character in the facts and circumstances of 
the case and it being further established that 
the mortgagee was not willing to perform 
his part of the contract, it is clear that the 
mortgagee is not: entitled: to the benefit of. 
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the equitable doctrine of part performance. 
First Appeal No. 14 of 1959, D'- 5-3-1964 
(Madh. Pra.), Reversed. (Para 44) 


(©) Civil P. C. (5 of 1908), O. 22, R. 10, 
S. 146; O. 21, Rr. 92, 94 — Sale of suit 
property in favour of decree-holier auction- 


purchaser confirmed and sale certificate 
granted — His application uedar `O. 22, 
R. 10 in another redemption suit — Mazin- 
tainability — Auction-purchaser not acquir- 


ing equity of redemption — Relief open to 
him. (Transfer of Property Act (1882), Sec- 
tion 66). 

A was the mortgagor and B wes the mcrt- 
gagee. C was a purchaser of the mortgaged 
property from A under registered sale deed 
dated 14-10-1950. D filed suit against A in 
1947 for recovery of certain amount and 
- -obtained attachment before judgment of suit 
property on 6-11-1947. In execution of the 
decree obtained by D, in Court cuction sale 
the suit property was purchased by D bimn- 
self. The sale in D’s favour wat confirmed 
on 23-9-1952 and the sale certificate was 
issued on 25-3-1953. But A’s appeal was 
allowed and D’s suit was dismissed on 27-3- 
1953. On further appeal by D, High Court 
allowed his appeal on 4-9-1958. In another 
suit by A and C filed agianst B for redemp- 
tion of mortgage at the appellate stage D 
filed application under O. 22, R. 10, C. P.C. 
for being joined as party to that suit on the 
basis of sale certificate dated 25-3-1953 
issued in his favour. High Court directed 
D to be impleaded as party and ultimately 
held him to be entitled to recover “he balanze 
of decretal amount obtained by him. On 
appeal to Supreme Court: 


Held. (i) that even if stricto sersu the ap- 
plication would not fall under O. 22, R. 10, 
C. P. C., yet S. 146 of. the Civil F. C, would 
certainly enable D to maintain tke applica- 
tion, under O. 22, R. 10. (Para 53) 


{ii) that even on the date of tne decree 
= obtained by D as also on the daze of his 
filing of the executicn application, A had no 
subsisting interest in the property which 
could be sold at the court auctior. Ther2- 
fore, it can be said that D did nct acquire 
under the sale certificate equity of redemp- 
tien of the mortgage. , (Para 35) 

(iii) that the order of the High Tourt that 
the auction-purchaser decree holder D wouid 
be entitled to recover the decretal amount 
with interest at the rate of 4% per annum 
and proportionate costs could be styled as 
manifestly equitable. While not granting 
the substantial relief claimed by D and look- 
ing to the conduct cf all the partes, it wes 
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directed that D should be paid Rs. 7,500/- 
inclusive of decretal amount, interest, pro- 
portionate costs and costs of the litigation 
till date, and for that amount there would 
be a charge on suit property. First Appeal 
No. 14 of 1959, D/- 5-3-1964 (Madh. Pra.), 


Affirmed, (Para 62) 
(D) Civil P. C. (5 of 1908), O. 38, R. 5 
— Attachment before judgment — Object 


of. 


The sole object behind the order levying 
attachment before judgment is to give an 
assurance to the plaintiff that his decree if 
made would be satisfied. It is a sort ofa 
guarantee against decree becoming infructu- 
ous for want of property available from 
which the plaintiff can satisfy the decree. 
If attachment before judgment is obtained 
in a suit which exds ir. a decree but if in 
appeal the decree is sez aside the attachment 
of necessity must fall. (Para 58) 


(Œ) Civil P. C. (5 of 1908), O. 21, Rr. 72, 
92 and 94 — Auction-purchaser, decree- 
holder himself — Setting aside of decree in 
appeal -~ Auction-purchaser, if entitled to 
any protection. 

Ordinarily, if the atction-purchaser is an 
outsider or a stranger and if the execution 
of the decree was not stayed of which he 
may have assured himself by appropriate 
enquiry, the court auction held and sale 
confirmed and resultant sale certificate _ hav- 
ing been issued would protect him even if 
the decree in execution of which the auction- 
sale has been held is set aside. This pro- 
ceeds on the footing that the equity in favour 
of the stranger should be protected and the 
situation is occassionally reached on ac- 
count of default on the part of the judg- 
ment-debtor not obtaining stay of the execu- 
tion of the decree durmg the pendency of 
the appeal. But if the auction-purchaser is 
the decree-holder himself the situation would 
materially alter and this decree-holder 
auction-purchaser shoulc not be entitled to 
any protection. (Paras 60, 61) 
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Mr. S. S. Ray, Sr. Advocate, M/s. G. S. 
Salanki, S. Kachwah and K. J. John, Ad- 
vocates with him, for Appellant in C. A. 
No. 1144/69 and for Respondent Nos. 2 
and 3 in C. A. No. 1145/69. 


Mr. G. L. Sanghi, Sr. Advocate, M/s. 
A. G. Ratnaparkhi and K. R. Gupta, Ad- 
vocates with him, for Appellant in C. A. 
No. 1145/69 and for Respondent. No. 2 in 
C. A. No. 1144 of 1969. 


Mr. V. S. Desai and Dr. Y. S. Chitale, 
Sr. Advocates, Mr. Rameshwar Nath, K. A. 
Chitale and Mrs. S. Ramachandran, Ad- 
vocates with them, for Respondent No. 1 in 
both the Appeals. 


D. A. DESAI, J. :—What constitutes part 
performance within the meaning of the ex- 
pression in S. 53-A of the Transfer of Pro- 
perty Act (‘Act’ for short) so as to clothe a 
mortgagee in possession with the title of 
ownership which would defeat the suit of 
the erstwhile mortgagor for redemption, is 
the question canvassed in these two appeals by 
common certificate. 


2. Facts first. Sardar Govindrao Mahadik 
original plaintiff 1 (now deceased prosecuting 
these appeals through his legal representatives) 
and Gyarsilal. original plaintiff 2 (appellant 2) 
iled Civil Suit No. 14/51 in the Court of the 
District Judge, Indore, for redemption of a 
mortgage in respect of house No. 41 more 
particuarly described in plaint paragraph 1, 
lated Feb. 22, 1951. A loan of Rs. 10,000/- 
was secured by the mortgage. The mortgage 
was mortgage with possession. Plaintiff 1 
was the mortgagor and the sole defendant 
Devi Sahai was the mortgagee. Plaintiff 2 is 
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a purchaser of the mortgaged property from 
plaintiff 1 under a registered sale deed Ex, P-t, 
dated Oct. 14, 1950. Plaintiff 1 will be re- 
ferred to as mortgagor, defendant Devi Sahai 
as a mortgagee and plaintif 2 Gyarsilal as 
subsequent purchaser in this judgment. 
Even though the mortgage was mortgage 
with possession, it was not a usufructuory 
mortgage but an anomalous mortgage in that 
the mortgagor had agreed to pay interest at 
the rate of 12% and the mortgagee was liable 
to account for the income of the property 
earned as rent and if the mortgagee himself 
occupied the same he was bound to account 
for the rent at the rate of Rs. 515/- per 
annum. Mortgagor served notice dated 
Oct. 5, 1945, calling upon the mortgagee to 
render true and full account of the mortgage 
transaction. The mortgagee failed to com- 
ply with the notice. Subsequently it appears 
that there were some negotiations between 
the mortgagor and the mortgagee which ac- 
cording to the mortgagee, culminated in a 
sale of the mortgaged property in favour of 
mortgagee for Rs. 50,000/-. Account of the 
mortgage transaction was made and the con- 
sideration of Rs. 50,000/- for the sale of the 


=- house which would mean sale of equity of 


redemption was worked out as under: 

Rs. 25,000/- Principal mortgage money 
plus the amount found due 
as interest on taking ac- 
counts of mortgage. 


Given credit for the amounts 
taken from time to time by 
the mortgagor from the 
mortgagee for domestic ex- 
penses, This is disputed as 
incorrect and it was sug- 
: gested that the entry be 
read as amount retained: to 
pay off other creditors of 
the mortgagor. 

Taken in advance for pur- 
chasing stamps and inour- 
ring registration expenses. 
To be paid in cash at the 
time of registration before 

the Sub-Registrar. 


Rs. 17,735]- 


Rs. 1,000)- 


Rs. 6,265]- 





Rs. 50,000/- 





Requisite stamps were purchased 
draft sale deed was drawn up on 
1950, but it was never registered. On Oct. 
14, 1950, Ist plaintiff-mortgagor sold the 
suit house by a registered sale deed to plain- 
tiff 2 Gyarsilal for Rs. 50,000/- with an 
agreement for resale. Thereafter the mort- 
gagor and the subsequent purchaser as 


and the 
Oct. 10, 


592 $. €. 


plaintiffs 1-and 2 respectively filéd a suit on 
Feb. 22, 1951 against mortgagee defendant 
Devi Sahai for taking accounts of the mort- 
gage transaction and for a decree for re- 
demption. 


3. The mortgagee Devi Sahi defended 
the suit on diverse grounds but tke princinal 
and the only defence canvassed was one 
under S. 53-A of the Act, namely that even 
though the sale deed purporting to sell equity 
of redemption having not been registered 
would not clothe the mortgagee with title of 
owner to the mortgaged property, yet he 
could defend his possession as transferee 
owner under the doctrine of parm perform- 
ance inasmuch as not only is the mortgagee 
in possession in part performance of tke 
contract of sale but has continued in posses- 
sion in part performance of the conrtract and 
has done several acts unequivocally refer- 
able or attributable to the contract and that 
the mortgagee as transferee has not only per- 
formed but is willing to perform bis part of 
the contract and, therefore, the mcrtgagor is 
debarred from enforcing against tae mort- 
gagee any right in respect of the mortgaged 
property. As a necessary corollarr, it was 
also contended that plaintiff 2 has acquired 
no right, title or interest in the mortgaged 
property under the alleged sale deed dated 
Oct. 14, 1950, in view of the fact that the 
transferor, viz., original mortgagor had nc 
subsisting title to the property on the date 
of the sale which he could have transferred 
to the 2nd plaintiff, 


4. Arising from the pleadings of the par- 
ties, trial Court framed five issues. The trial 
Court held that plaintiff 1 executed a sale 
deed of the mortgaged property in favour of 
the defendant mortgagee but as che sali 
deed was not registered the transaction of 
sale is not complete. On the issue of pro- 
tection of $. 53-A claimed by the cefendanh 
mortgagee the trial Court held agairst him. 
It was held that the mortgage being mort- 
gage with possession, ‘continued possession 
of the mortgagee after the date of the con- 
tract dated Oct. 10, 1950, would no: be in 
part performance of the contract.. The trial 
Court further held that no payment was 
made which could remotely be said io be in 
part performance of the contract. “With re- 
gard to the payment of Rs. 1,000/- for pur- 
chase of stamps and expenses of registration, 
‘it was held that the same was paid before 
the execution of the contract, and therefore, 
could not be said to be in furtherance of 
the contract. On these findings tte trial 
Court held that S.°53-A of the Act was not 
- attracted. and the mortgage was accordingly 
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sale was confirmed on Sept. 25, 


held to be: subsisting ‘and a sreliniindts 
decree for taking accounts was passed. A 


- Commissioner was appointed for taking ace 


sounts. 


§. Defendant-mortgagee Devi Sahai pre- 
ferred Civil First Appeal No. 14/66 to the 
Indore Bench of the Madhya Pradesh High 
Court. When this appeal was pending, ap- 
pellant Motilal in cognate Civil Appeal 
No, 1145/69 applied under O.. 22, R. 10, 
Civil P. C., for being joined as a party to 
the appeal claiming that under the sale certi- 
ficate dated Mar. 25, 1953, issued by the 
Additional City Civil Judge First Class, 
Indore, he had purchased the equity of re- 
demption in respect of the mortgaged pro- 
perty and that he has a subsisting interest 
in the property involved in the dispute and, 
therefore, he would contest the rights of the 
plaintiffs as well as of the mortgagee-defen- - 
dant to claim any right, title or interest in 
the property. In his application Motilal 
alleged that he had filed Civil Suit No. 243] 
47 dated Nov. 3, 1947 for recovering a cer- 
tain amount againsi the ist  plaintiff-mort- 
gagor and had secured attachment before 
judgment of the mortgaged property on 
Nov. 6, 1947. His suit was decreed to the 
extent of Rs. 2,500/- by the trial Court. He 
filed execution application No. 216/51 and 
in this proceeding the mortgaged property 
was sold subject to mortgage and he pur- 
chased the same for Rs. 300/-. The auction- 
1953. E 
may also be mentioned that the mortgagor- 
Ist plaintiff had preferred appeal against 
the decree of the trial Court and the appel- 
late Court by its judgment dated March 27, 
1953, allowed the appeal and dismissed the 
suit of Motilal in entirety. Against the ap- 
pellate decree Motilal filed Second Appeal 
No, 78/53 in the High Court and by its 
judgment dated Sept. 4, 1958, Motilal’s 
claim to the tune of Rs. £00/- against the 1st 
plaintiff-mortgagor along with proportionate 
interest and costs wes decreed. The appli- 
cation of Motilal for being impleaded as a 
party was contested by tke Ist and the 2nd 
plaintiffs as well as by the defendant-mort- 
gagee. The High Court allowed the appli- 
cation of Motilal for being joined as party 
to the appeal and examined the contentions 
advanced on his behalf on merits. 


6. The only contention canvassed by the i 
mortgagee in his appeal in the High Court — 
was that he is entitled to the protection con- 
ferred by S. 53-A of the Act. In order to 
attract S. 53-A it was urged that Rs. 1,000/- — 
advanced to mortgagor for purchase of 


-stamps etc. was in furtherance of the con- . 
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tract. The only such act pleaded was pay- 
ment of Rs. 1,000/- and no other act or cir- 
cumstance was relied upon. The High Court 
was of the opinion that original mortgagee 
Devi Sahai was entitled to the benefit of 
the doctrine’ of part performance as against 
the ist plaintiff-mortgagor Govindrao Maha- 
dik and his subsequent transferee Gyarsilal 
because he was in possession and continued 
to be in possession and paid Rs. 1,000/- in 
furtherance of the contract. While so hold- 
ing the High Court imposed a condition 
that the mortgagee must pay or deposit in 
the Court an amount of Rs. 24,000/- with 
interest at the rate of 4% per annum from 
the date of delivery of possession to him as 
vendee till the date of payment or deposit 
en the footing that that was the balance 
consideration promised but not paid by the 
mortgagee. The deposit was directed to be 
made in the trial Court within three, months 
from the date of the judgment of the High 
Court for payment to the 2nd respondent 
which would enable the mortgagee to retain 
possession of the mortgaged property. The 
High Court gave a further direction that if 
the payment or deposit as directed in the 
judgment was not made, the appeal of the 
mortgagee would stand dismissed and if the 
amount directed in the judgment of the High 
Court was paid or deposited in the trial 
Court within the stipulated time the appeal 
of the mortgagee would stand allowed and 
in that event the suit of the mortgagor would 
stand dismissed. In respect of Motilal’s 
claim the High Court directed that in either 
event he shall be entitled to recover the 
balance of his decretal amount and interest 
at the rate of 4% per annum from the date 
ef the auction. sale till the date of realisation 
and to the extent of that amount there shall 


be a charge on the mortgaged property - 
enforceable at the instance of Motilal. In ` 


the circumstances of the case the High Court 
did not award costs to either side. 


7. Both the original plaintiffs and Moti- 
lal made separate applications for certificate 
under Art. 133 (1) (a) and (b) of the Con- 
stitution which were granted. Hence these 
two appeals. 


8. The Appeal (CA 1144/69) preferred by 
the original plaintiffs — plaintiff 1 being the 
mortgagor, may be dealt with first. In -this 
appeal Ist defendant (mortgagee) seeks to 
non-suit the plaintiff on the only ground that 
he is entitled to the benefit of equitable doc- 
trine of part performance as enacted in Sec- 
tion 53-A of the Act. 
fendant-mortgagee the mortgagor agreed : to 
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sell the mortgaged property to the mortgagee 
for consideration of Rs. 50,000/- made up in 
the manner set out in the sale deed Ex. D-i 
dated Oct. 10, 1950 and pursuant to the 
agreement he has given Rs. 1,000/- being 
part of the consideration for purchasing 
stamps and for expenses of registration and 
after stamps were purchased, sale deed Exhi- 
bit D-1 was drawn up and executed and since 
then he- being in possession retained the same 
as a vendee and accordingly he is entitled 
to the protection of S. 53-A of the Act. 


9. This necessitates focussing of the at- 
tention on the requirements of what con- 
stitutes part performance as enacted in Sec- 
tion 53-A. Even though at the hearing of 


- the appeals what was the state of law prior 


to the introduction of Section 53-A in the 
Act by the Transfer of Property (Amend- 
ment) Act, 1929, was canvassed at length, we 
would like to steer clear of this confusing 
mass of legal equables and, proceed to 
analyse the contents of S. 53-A, subsequently 
referring to legislative cum legal history so 
far as it is relevant for interpretation of tho 
section. Section 53-A reads as under: 


“53-A. Where any person contracts to 
transfer for consideration any immovable 
property by writing signed by him or on his 
behalf from which the terms necessary to 
constitute the transfer can be ascertained . 
with reasonable certainty, and the transferee 
has, in part performance of the contract, 
taken possession of the property or any part 
thereof, or- the transferee being already in 
possession continues in. possession in part 
performance of the contract and has done 
some act in furtherance of the contract, 

and the transferee has performed or is 
willing to perform his part of the contract. 

then, notwithstanding that the contract, 


.though required to be registered, has not 


been registered, or, where there is an instru- 
ment of transfer, that the transfer has not 
been completed in the manner prescribed 
therefor by the law for the time being in 
force, the transferor or any person claiming 
under him shall be debarred from enforcing 
against the transferee and persons claiming 
under him any right in respect of the pro- 
perty of which the transferee has taken or 
continues in possession, other than a right ex- 
pressly provided by the terms of the con- 
tract; 

Provided that nothing in this section shall 
affect the rights of a transferee for considera- 
tion who has no notice of the contract or of 
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10. In order to qualify for the protectiva 
conferred by the equitable doctrinz of part 
performance as enacted in S. 33-A, the 
following facts will have to be established : 


“(1) That the transferor has concracted to 
transfer for consideration any immovable 
property by writing signed by him or on his 
behalf from which the terms necessary to 
constitute the -transfer can be ascertcined with 
reasonable - certainty; 


(2) That the transferee has in part-perform- 
ance of the contract taken possession of the 
property or, any part thereof, or the trans- 
feree, being already in possession, zontinues 
in possession in part performance of the cor- 
tract; 


(3) That the transferee has done. some act: 


in furtherance of the contract; and 


(4) That the transferee has alreacy or is 
willing to perform his part of the contract.” 
(see Nathulal v. Phool Chand, (19708 2 SCR 
854 at p. 858: (AIR 1970 SC 546 at p. 548)). 
There was no dispute that the aforemention- 
ed conditions have to be satisfied io make 
good the defence of part performance. ‘The 
controversy is on their application.to the facts 
of the case. ‘ 


11. The High Court which accepted the 
. defence of part performance as canvassed 
on behalf of the mortgagee who claimed ‘to 
have purchased the property under a sale 
deed Ext. D-i dated Oct. 10, 1950, found 
that payment of Rs. 1,000/- for purcaase of 
stamps was an unequivocal. act in further- 
ance of the contract. The defendant mort- 
gapee did not invite the High Court to con- 
sider any other act as having been done by 
him under the contract or in furtherance of 
the contract or unequivocally referable to the 
contract. However, when the matter was 
heard in this Court, Mr. V. S. Desai, learned 
counsel appearing for the responden: mort- 
gagee urged the following acts as having 
been done by the mortgagee in furtherance 
of the contract which would constitute part 
performance; 


(a) payment of Rs. 1,000/- as‘ agreed to 
under the contract for purchase of stamps 
for drawing up and registering the sal deed; 


(b) discharge of a debt of Rs. 541/- which 
was included in the amount of Rs. ~7,735)- 
retained by the mortgagee from the total con- 
sideration payable ` for discharging other 
- debts; 


(c) mortgagee agreed to discharge the mort- 


gage subsisting on the property in his favour 
on settlement of accourts; 
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(d) all dues owed by the mortgagor to the 
mortgagee may have to be taken as cleared 
on completion of the contract; 


(e) nature and character of possession 
changed as recited in the contract; 


A few more circumstances were relied upon 
te show that the mortgagee was willing to 
perform his part of the contract and the 
omissions pointed out are not fatal to his 
case. They are: i 


(f) failure to offer the amount agreed to be 
paid before the Registrar and/or not dis- 
charging debts agreed to be discharged as 
having been given credit in the consideration 
for the sale would not detract from part per- 
formance because they: have to be evaluated 
im the facts and circumstances of the case; 


(g) conduct’ of the Ist plaintiff-mortgagor 
in executing and registering a sale deed in 
respect of the mortgaged property in favour 
of the 2nd plaintiff Gyarsilal and thereby 


\ frustrating the contract of sale in favour of 


the defendant: mortgagee evidence that the 
Ist plaintiff mortgagor was aware of the con- 
tract in favour of the defendant mortgagee 


‘and he was retaining possession in further- 


ance of the contract; 

(a) defendant mortgagee made all attempts 
to get the deed registered by approaching the 
Sub--Registrar; 
` @ the defendant mortgagee initiated cri- 
minal proceedings against the ist plaintiff 
mortgagor for misusing the stamp papers. 


. 12. Ordinarily this Court would be loath 
to examine contentions of facts based on 
evaluation of evidence advanced for the first 
time before this Court without any attempt 
at inviting the adjudication of the same by 
the High Court. However, as all the conten- 
tions arise from the record and proceedings, 
we propose to examine them on merits, more 
so -because we do not propose to rest this 
judgment on a technical ground also because 
we are inclined to reverse the decision of the 
High Court which is in favour of Ast defen- 
dant-morigagee. 

13. Section 4 of the Statute of Frauds, 
1677 of United Kingdom provided that no 
person shall be charged upon any contract 
for sale of lands or eny interest in land etc. 
unless the agreement or same memorandum 
or some note thereof shall be in writing and 
signed by the party to be charged thereunder 
or some other person thereunto by him law- 
fully authorised. This provision has been 
substantially re-enacted in S. 40 G) of the 
Law of Property Act, 1925 with this depar- 
ture that sub-section (2) s specifically provides 
that the substantive provision in sub-sec. (1) 
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does not affect the law relating to part-per- 
formance or sales by the Court. As no 
action, could be brought on oral agreement 
the doctrine of part performance was devised 
by the Chancery Court with a view to miti- 
gating the hardship arising out of an ad- 
. vantage taken by a person under an oral 
contract and failure to enforce it would per- 
mit such person to retain the undeserved ad- 


vantage by the Equity Court enforcing the 


contract. Whe situation must be such that 
not to enforce the contract in face of the 
defence of Statute of Frauds after taking 
advantage of oral contract would perpetuate 
the fraud which the statute- sought to prevent. 
The party who altered its position under the 
contract must have done some act under the 
contract and it would amount to fraud in the 
opposite party to take advantage of the con- 
tract not being in writing. Such a situation 
arose where one of the parties to the oral 
apreement altered its position and when 
gpecific performance was sought after taking 
` advantage under oral contract, set-up the de- 
fence available under the Statute of Frauds. 
The Chancery Court while granting relief of 
specific performance wanted to be wholly 
satisfied that the pleaded oral contract exists 
and is established to its utmost satisfaction 
and in order to ascertain the existence of the 
oral contract before granting a relief of 
specific performance the Court wanted to be 
satisfied that some such act has been done 
which would be unequivocally referable to the 
oral contract as would prove the existence 
beyond suspicion, meaning part performance 
of the contract. 
law is that when giving its statutory form in 
S. 53-A of the Act the existence of a written 
contract has been made sine gua non and 
simultaneously the statute also insists upon 
proof of some act having been done in 
furtherance of the contract. The act relied 
upon as evidencing part performance must 
be of such nature and character that its exist- 
ence would establish the contract and its im- 
Piementation, Each and every act sub- 
sequent fo contract by itself may not be suffi- 
cient to establish part performance. The. act 


must be of such a character as being one 
unequivocally referable to the contract and. 


having been performed in performance of 
the contract. In Lady Thynne v. Earl of 
Glengall, (1848) 2 HL Cas 131 (158), it was 
observed that: “part performance to take the 


case out of the Statute of Frauds, always, . 


supposes a completed agreement. There can 
be no part performance where there is no 
completed agreement in existence. It must 
be obligatory, and what is done must be 
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under the terms of the agreement and by 
force of the agreement.” This approach 
would necessitate that the act relied upon as 


” being in the part-performance of the contract 


was such as by its own force would show the 
very same contract as is alleged by the person 
seeking the protection of part-performance. 

14. In the fact situation as it unfolds itself 
in this case, continued possession of the 
mortgagee hardly offers any clue to the ques- 
tion of part performance. Defendant-mort- 
gagee was in possession of the mortgaged 
property. Therefore, physical possession 
having not changed hands, it would be for 
the mortgagee to show that he continued to 
retain possession in part performance of the 
contract and has done some act in further- 
ance of the contract. Where physical and 
actual possession was already with the per- 
son claiming the benefit of the doctrine of 
part performance its continued retention by 
itself without anything more would hardly 
be indicative of an act unequivocally refer- 
able to part performance of the contract. 
He must further establish that he has done 
some act in furtherance of the contract. This 
was not disputed and, therefore, the mort- 
gagee defendant urged before the High Court 
and reiterated before us that, payment of 
Rs, 1,000/- inter alia to the Ist plaintiff- 
mortgagor for purchase of stamps .and for 
expenses incidental to registration was an act 
unequivocally done in furtherance of the con- 
tract. 


15. Before evaluating the submission a 
few relevant facts may be noticed. By letter 
Ext. P-3 dated Oct. 9, 1950, ist plaintiff 
wrote to defendant mortgagee portion of 
which may be extracted as it has some bear- 
ing on the question under consideration : 


“o... « it is requested that we have 
entered into a contract with you for the sale- 
condition of our house No. 12 situated in 
Kalai Mohalla. Therefore to buy stamps etc. 
for the sale you should pay Rs. 1,000/- 
(Rupees one thousand only} to our Mukhtar 
Shri Madhavraoji Vishnu Joshi, 82, Ada 
Bazar, Indorewale, I agree for the same and 
shall deduct the amount at the time of re 
gistration.” 


-.16.. Pursuant to this letter defendant mort- 
gagee paid Rs. 700/- to the Muktiar and an 
endorsement to that effect is found as Exhi- 
bit P-4. On the next day that is Oct. 10, 
1950, a further amount of Rs. 300/- was 
given and stamps were purchased and on the 
same day sale deed Ext. D-1 was drawn un. 
While reciting the consideration for the sale 
deed a credit was given for Rs. 1,000/- paid 


‘by the mortgagee for purchase of stamps. So 
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far there is no dispute. The grievance is that 
according to the ist plaintiff mortzagor he 
had agreed to sell the house to the mortgagee 
but the sale was to be a conditional sale with 
a right to repurchase and that- wes agreed 
to between the parties. Subsequently when 
the sale deed Ext. D-1 was drawn up he 
found that it was an absolute sale in breach 
of the agreement and therefore he did not 
complete the transaction and ‘sold the housa 
subsequently on Oct. 14, 1950 to the 2nd 


plaintiff, under Ext. P-1 which is a condi- 


tional sale with a right to repurchase. 


17. It would thus transpire that payment 
of Rs. 1,000/- consisting of two sepatate pay- 
ments — one of Rs. 700/- on Oct. 9, 1950, 
and an amount of Rs. 300/- on Oct. 20, 1950, 
by the defendant mortgagee to Ist plaintiff 
mortgagor for purchasing stamps foz execu- 
tion of a sale deed is not in dispute. What 
fs in dispute is whether the payment was 
made towards some coniract anterioz to the 
fetter Ext, P-3 dated Oct. 9, 1950, oz it was 
in pursuance to the contract dated Det. 10, 
1950, as reflected in the unregistered sale 
deed. In this connection the stand taken by 
the mortgagee defendant is both equivocal 
and fluctuating. In the written statement 
filed on his behalf on April 10, 1954, there 
is no specific, clear and unambiguous plea of 
part performance. Under the heading ‘ad- 
ditional plea’ in para 9 it is contenced that 
the sale deed having been executed in favour 
of the mortgagee in settlement of mortgage 
transaction mutually between the parties and 
that the mortgaged property has been given 
to the mortgagee as an owner, the mortgage 
transaction does not subsist in law. This has 
been understood to mean a plea for fhe pro- 
tection of the doctrine of part performance. 
Be that as it may, it is not suggesfed that 
there was any oral contract anterior to the 
one as found in the unregistered sate deed 
Ext. D-1. Nor is there any sugges-ion of 
any draft agreement prior to the draving up 
of the sale deed Ext. D-1. What trenspires 
from the diverse recital is that there wes some 
oral discussion between the parties prior to 
the letter Ext. P-3 dated Oct. 9, 1850, at 
which the understanding was that there was 
to be a conditional sale with a right of re- 
purchase by the mortgagor and that becomes 
evident from the recital in Ext. P-3, “sale 
_ condition” which is contemporaneous evidence 
having its intrinsic worth and a stamp of 
truthfulness because at that time no dispute 
had arisen and the mortgagor was seeking to 
work out and implement the agreement by 
seeking a loan of Rs. 1,000/- for purchase of 
“stamps ‘and for. “expenses -incidental to’ ře- 
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gistration so as to complete the transaction. 
But there was no writtem contract. It mist. 
be stated that there was dispute about the 
nature of fransaction is also borne out by 
the parol evidence, Mctrigagee Devi Sahai 
DW 1 has deposed in para 6 that mortgagor 
in Chit Ex. P-3 proposed a conditional sale 
to which he did not agree whereupon mort- 
gagor agreed to give cebsolute sale. ‘This 
establishes that there was a -dispute as to 
the nature of the transaction. Section 53-A 
postulates a written contract’ from which the 


terms necessary to constitate the transfer can 


be ascertained with reasonable certainty. 
There was no concluded contract prior te 
Ext. D-1. Whe only written contract which 
is relied on is the unregistered sale deed Exhi- | 
bit D-1 of Oct. 10; 1950. On the admission 
of the mortgagee himself it is crystal clear 
that out of Rs. 1,000/-, an. amount of Rupees 
700/- was paid on Oct. 9, 1950, and that was 
prior to the agreement. As for the payment 
of Rs. 300/- it is not specifically claimed that 
that was payment in furtherance of the con- 
tract. In any event, stamps were purchased 
prior to the drawing up of Ext. D-1 which 
is the contract relied upom for the purposes 
of S. 53-A. And it must be shown that the 
act has been done in furtkerance of the con- 
tract, i.e. subsequent to the contract or at 
best simultaneously with the contract but un- 
equivocally attributable or referable to the 
It must follow that acts anterior 
to and done previous to the agreement can- 
not be presumed to be cone in pursuance 
of it and cannot, therefore, be considered as 
acts of part performence [See Whitbread v. 
Brockhurst, (1784-28 ER .1205) quoted by 
White and Tudor, leading cases on Equity, 
8th Edn. at p. 416). 


18. The High Court while evaluating the 
probative value of the circumstances of pay- 
ment of Rs. i1,000/- started on a wrong pre- 
mise when it observed that the act envisaged 
by the phrase “in furtherence of the con- 
tract’ in S. 53-A should be in pursuance of 
the contract and not that it should either 
proceed or follow the agreement or the con- 
tract. If a written contract is a sine qua non 
for seeking coverage of the umbrella of the 
equitable doctrine of part performance any 
act preceding the contract rould conceivably 
never be in furtherance of that contract which 
was yet to materialise. Negotiations for a 


_econtrect and a concluded contract stand apart 


From each other. Anything at the negotiat- 
ing stage cannot be claimed as contract un- 
less the contract is concluled between the 
parties, i.e. the parties are ad idem.’ Coupled 


. with this is the further requirement’ that it 
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should be a written contract in that the con- 
tract which would purport to transfer for 
consideration the immovable property must be 
by writing and the writing must be such that 
the necessary” ingredienis to constitute the 
transfer can be ascertained with reasonable 
certainty. The High Court overlooking the 
very important fact situation that the only 
contract relied upon by the mortgagee defen- 
dant was one contained in the unregistered 
sale deed Ext. D-1 dated Oct, 10, 1950, com- 


mitted an error in holding that the payment ` 


of Rs. 1,000/- prior to October 10, 1950, 
would undoubtedly be an act in pursuance 
of the contract which is evidenced by the 
writing Ext. D-1 duly signed by the Ist res- 
pondent. This approach overlooks a vital 
dispute between the parties -and the High 
Court could not have utilised this circum- 
stance without resolving the dispute inasmuch 
as: unquestionably there were some negotia- 
tions between the parties either on Oct. 9, 
1950, or some time prior thereto but there 
was no concluded contract because the very 
letter Ext. P-3 by which the 1st plaintiff mort- 
gagor sought a loan of Rs. 1,000/- for pur- 
chasing the stamps efc. was pursuant to a 
conditional sale and that is totally denied and 
repudiated by the mortgagee as shown here- 
inabove. Accordingly when the amount of 
Rs. 1,000/- was paid it was the stage of 
negotiations and not a concluded contract. 
And when the contract was drawn up as evi- 
denced by Ext. D-1 being the unregistered 


sale deed dated Oct. 10, 1950, the parties . 


were not ad idem, because the mortgagor de- 
clined to agree to registration of the sale 
deed as it was contrary to the understanding 
arrived at between the parties though no 
doubt he had executed the sale deed. The 
contention therefore that the amount of 
Rs. 1,000/- was paid in furtherance of the 
contract does not bear scrutiny. 


19. However, assuming that the finding of 
fact recorded by the High Court that the 
amount of Rs. 1,000/- was paid in further- 
ance of the contract, is a finding of fact re- 
corded on appreciation and evaluation of 
evidence and ordinarily not interfered with 
by this Court unless shown to be perverse, 
the alternative contention that payment of 
part or even whole of the consideration could 
not be said to be in furtherance of the con- 
tract and, therefore, not sufficient to. con- 
: stitute part performance, may now be ex- 
amined. 


. 20. How far payment of part or even 
whole of the consideration would constitute 
part performance so as to take the case out 
of S. 4 of the Statute of Frauds may now be 
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examined with reference first to the English 
decisions because S. 53-A enacts with some 
modification the English equitable doctrine of 
part-performance. g 


21. In order to mitigate thé~-hardship 
arising out of the rigorous provisions of the 
Statute of Frauds equitable doctrine of part 
performance was devised by the Court of 
Chancery. Commenting upon S. 4 of the 
Statute of Frauds, 1677, Lord Redesdale ob- 
served in Foxcroft v. Lester, (1703) 2 Vern 
456, (quoted in White and Yudor’s leading 
cases on Equity, 8th Edn., p. 413) as under: 


“The Statute of Frauds says that no action 
or suit shall be maintained on an agreement. 
relating to lands, which is not in writing, 
signed by the party to be charged with it; and 
yet the Court is in the daily habit of reliev- 
ing, where the party seeking relief has been 
put into a situation which makes it against 
conscience in the other party to insist on the 
want of writing so signed, as a bar to his re- 
lief. The first case (apparently) of this kind 
was Foxcroft v. Lyster (c), which was decid- 
ed. on a principle acted upon: in Courts of 
law, but not applicable to the particular case. 
It was against conscience to suffer the party 
who had entered and expended his money on 
the faith of a parol agreement to be treated 
as a trespasser, and the other party to enjoy 
the advantage of the money he had laid out.” 


22. The question often arises whether pay- 
ment of part or even whole of the considera- 
tion can be unequivocally attributed to the 
contract. At p. 416 the authors observe: 


“Payment a oat or even of all the pur 
chase-money will not be considered an act of 
part performance to take a parol contract 
out of the Statute of Frauds. Nor will pay- 
ment of the auction duty.” 


23. The payment of a part or even a 
whole of the consideration was not treated 
unequivocal act of part performance because 
it was believed that money can be repaid cr 
can be reclaimed and, therefore, it is not an 
unequivocal act evidencing an act in further- 
ance of the contract (See Hanbury & Mauds- 
ley, Modern Quity, 10th Edn., p. 37). Simi- 
larly, Story’s Equity Jurisprudence 14th Edn., 
para 1046, p. 424, neatly sets out the history 
of the approach to payment of money as evi- 
dence of part performance. It may be ex- 
tracted : 

ee . It seems formerly to have been 
thought ‘that a deposit, or security, or pay- 
ment.of the purchase money, or of a part of 
it, or at least of a considerable part of it, 
was such, a part performance as took the 
case. out: of the statute. But that doctrine 
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was open to much controversy, aad is new 
finally overthrown. Indeed the distinction 
taken in some of the cases between the pay- 
ment of a small part and the payment of a 
considerable ` part of the purchase-money 
_ Seems quite too refined and subte, for iz- 
` dependently of the difficulty of scying what 
shall be deemed a small and what a consider- 
able part of the purchase money, zach must, 
upon principle, stand upon the same reason, 
namely, that it is a part performance in both 
cases, or not in either. One greund -why 
part payment is not now deemed a part per- 
formance, sufficient to take a case. ut of the 
statute, is that the money can be recovered 
back again at law, and therefore the case ač- 
mits of full and direct compensation.” 

24. - Equity by G. M. Keeton end L. A. 
Sheridan, 2nd Edn., p. 366 sets out chronolo- 
gically the approach of the Coun to pay- 
ment of money as evidencing part perform- 
ance. Attitude to the payment of money a3 
an act of part performance had vacied from 
time to time. In Elizabeth Maddison v. Jokn 
Alderson, (1882-83) 8 AC 467 Lord Selborne, 
L. C. pointed‘ out: 


“Sa ve . the payment of monzy is an 
equivocal act not (in itself) unless connectiar: 
is established by parol testimony indicative 
of a contract consisting of land.” 

25. In Snell’s Principles of Equity, 20th 
Edn., p. 587, under the heading ‘Insufficient 
Acts to bring the case out of the dcctrine cf 
part performance’, it is noted that payment 
of a part of the purchase-money, or even 
apparently the whole, fs not sufficient for part 
performance of a contract for the sale of 
land for the payment of money is an equi 
vocal act (not in itself), until the ccnnection 
is established by parol testimony, mdicative 
of a contract concerning land. E. Maddison 
v, J. Alderson is relied upon in support of 
this statement. 

26. A few cases to which our attention 
was drawn may now be referred to. In 
Clinan v, Cooke, 1775-1802 All ER Reprint 
16, Cooke inserted an advertisemert in the 
public papers inviting offers to let a piece 
and parcel of land for the period set out in 
the advertisement. In response to this ad- 
vertisement the plaintiffs applied to Edmund 
Meagher to whom the application was to be 
addressed and entered into a-treaty with him 
for lease of land. A memorandum cf agree- 
ment was entered into between the parties 
and the intending tenant deposited 50 guineas 
which the advertiser received in consideration 
of ihe lease on the recommendation of 
Meagher who also appeared to have received 
a sum of 20 guineas from the plairtiffis for 
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which no receipt was given. Subsequently 
Mr. Cooke refused to perform the agreement 
and he granted a new term of lease to the 
defendants ‘who cntered into the same with 
the knowledge of the agreement with the 
plaintiffs. An action was brought by the 
plaintiffs for specific performance. Declining 
to grant that relief Lord Redesdale held as 
under : a 

“But I think this is not a case in which 
part performance appears. The only circum- 
stance that can be considered as amounting 
to part performance is the payment of the 
sum of fifty guineas to Mr. Cooke. It has 
always been considered that the payment of 
money is not to be deemed part performance 
to take a case out of the statute.” 


27. In Maddison’s case ( (1882-83) 8 AC 
467) Earl of Selborne, L. C. in unequivocal 
terms observed that it may be taken as now 
setiled that part payment of purchase money 
is not enough, and judges of high authority 
have said the same even of payment in full. 
Clinan v. Cooke, 1775-1802 All ER (Reprint) 


. 16, Hughes v. Morris, (1852-2 De G. M. & G 


356) and Britain v. Rossiter, ((1879) 11 QBD 
123), were relied upon in support of this. 
Again at p. 484 Lord O'Hagan taking note of 
the conflict of decisions pertinently observed 
as under: 


“I confess I have found it hard to follow 
the reasoning of the judges in some of the 
cases to which the Lord Chancellor has refer- 
red to reconcile the rulings, in others of 
them —- and to regard as entirely satisfactory 
the state of the law in which the taking of 
possession or receipts of rent is dealt with as 
an act of part performance, and the giving 
and acceptance of any amount of purchase 
money, confessedly in pursuance and affirm- 
ance of a contract of sale,-is not. As to 
some of the judgments prompted no doubt 
by a desire to defeat fraud and accomplish 
justice, I am inclined to concur with the pre- 
sent Master of the Rolls in Britain v. Ros- 
siter, when he called them “bold decisions”.” 


A 


= 


It may be noted that in that case an intestate - 


induced a woman to serve him as his house- 
keeper without wages for many years and to 
give up other prospects of establishment in 
life by a verbal promise to make a Will leav- 
ing her a life estate in land and afterwards 
signed a Will, not duly attested, by which he 
left her the life estate. It was contended on 


behalf of the woman who worked as house- 


keeper that she had wholly performed her 
part by serving the intestate as house-keeper 
till the intestate’s death without wages yet 
the Court in its equity jurisdiction declined 
to bold such on act as referable to any con- 


at 
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tract and was not such a part performance 
as to take the case out of the operation of 
Section 4 of the Statute of Frauds. This case 
is being referred to to show how firmly 
established and entrenched the view was that 
part payment is not enough. Offer to work 
without wages was treated as evidencing some 
payment not enough to sustain the plea of 
part performance. That equity should take 
such a view of human service and sacrifice 
is difficult to appreciate. Modern notions of 
equity, fairplay and just approach would 
stand rudely shaken by the view taken in 
that case and quoting the case is not to be 
interpreted to mean sharing the view, 


28. In Chaproniere v. Lambert, 1916-17 
All ER (Reprint) 1089, the Court of Appeal 
reinforced the view which held the field till 
then that the mere payment of rent is not 
such part performance to take the case out 
of the statute and even payment of whole of 
the purchase money has been held not fo be 
sufficient to take the case out of the statute. 
In so doing it reiterated the view taken in 
Maddison v. Alderson. 


29.. In England the law took a sharp 
U-turn in Steadman v. Steadman, (1974) 2 
All ER 977 Lord Simon of Glaisdale under 
the heading ‘Payment of money’ observed as 
under : 


“It has sometimes been said that payment 
of money can never be a sufficient act of part 
performance to raise the required equity in 
favour of the plaintiff or, more narrowly, 
that payment of part or even the whole of 
the purchase price for an interest in land is 
not a sufficient act of part performance. But 
neither of the reasons put forward for the 
rule justifies it as framed so absolutely. The 
first was that a plaintiff seeking to enforce an 
oral agreement to which the statute relates 
needs the aid of equity; and equity would 
not lend its aid if there was an adequate re- 
medy at law. It was argued that a payment 
-could be recovered at law, so there was no 
call for the intervention of equity. But the 
payee might not be able to repay. the money 
(he might have gone bankrupt), or the land 
might have a particular significance for the 
plaintiff {of the equitable order for specific 
delivery of a chattel of particular value to 
the owner: Duke of Somerset v. Cookson), 
(1735-24 ER 1114) or it might have greatly 
risen in value since the payment, or money 
may have lost some of its value. So, it was 
sought to justify the rule, alternatively, on 
the ground that payment of money is always 
an equivocal act, it need not imply a pre- 
existing , contract, but is equally consistent 
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with many other hypotheses. This may be 
so in many cases, but it is not so in all cases. 
Oral testimony may not be given to connect 
the payment with a contract; but circum- 
stances established by admissible evidence 
(other acts of part performance, for example) 
may make a nexus with a contract the pro- 
bable hypothesis. In the instant case, for ex- 
ample, what was said (i.e. done) in the 
magistrates’ Court in part performance of the 
agreement makes it plain that the payment 
of the £108 was also in part performance 
of the agreement and not a spontaneous act 
of generosity or discharge of a legal obliga- 
tion or attributable to any other hypothesis.” 


30. To some extent, therefore the state- 
ment of law in Maddison’s case ( (1882-83) 8 
AC 467) that it may be taken as well settled 
that the payment of part of purchase money 
or even the whole of the consideration is not 
sufficient act of part performance can be 
taken to have been shaken considerably from 
its foundation. 


31. While text book writers and English 
decisions may shed some light to illuminate 
the blurred areas as to whether part payment 
of purchase money or even the whole of the 
consideration would not be sufficient act of 
part performance, it is necessary that this 
aspect may be examined in the background 
of statutory requirement as enacted in Sec- 
tion 53-A. To qualify for the protection of 
the doctrine of part-performance it must be 
shown that there is a contract to transfer for 
consideration immovable property and the 
contract is evidenced by a writing signed by 
the person sought to be bound by it and from 
which the terms necessary to constitute the 
transfer can be ascertained with reasonable 
certainty. ‘These are prerequisites to invoke 
the equitable doctrine of part performance. 
After establishing the aforementioned circum- 
stances it must be further shown that a 
transferee had in part performance of the 
contract either taken possession of the pro- 
perty or any part thereof or the transferee 
being already in possession continues in pos- 
session in part performance of the contract 
and has done some act in furtherance of the 
contract. The acts claimed to be in part per- 
formance must be unequivocally referable to 
the pre-existing contract and the acts of part 
performance must unequivocally point in the 
direction of the existence of contract and 
evidencing implementation or performance of 
contract. . There must be a real nexus be- 
tween. the contract and the acts. done in 
pursuance of the contract or in furtherance 
of the contract and must be unequivocally: 
referable to the contract. When series of 
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acts are done in part performance, one sich 
may be payment of consideration. Any ore 
act by itself may or may not be of such a 
conclusive nature as to conclude the poiat 
one way or the other but when taken wih 
thany others payment of part of ihe con- 
sideration or the whole of the consideratie 
may as well be shown to be in furtherance 
of the contract. The correct approach wouč 
be, what Lord Reid said in Steadman’s case 
(1974-2 All ER 977) that one must not first 
look at the oral contract and then see whe- 
ther the alleged acts of part performance 
are consistent with it. One must first look 
at the alleged acts of part performance ani 
see whether they prove that there musi have 
been a contract and it is only if they do s> 
prove that one can bring in the oral contrac. 
This view may not be wholly applicable to 
the situation in India because an oral com- 
tract is not envisaged by S. 53-A. Even for 
invoking the equitable doctrine of part per- 
formance there has to be a contract in writ- 
ing from which the terms necessary to con- 
stitufe the transfer can be ascertained with 
reasonable certainty. Therefore, the correct 
view in India would be, look at that writing 
that is offered as a contract for transfer fo? 
consideration of any immovable property and 
then examine the acts said to have been done 
in furtherance of the contract and find ou- 
whether there is a real nexus between the 
contract and the acts pleaded as in part per- 
formance so that to refuse relief would be 
perpetuating the fraud of the party who after 
having taken advantage or benefit of the con- 
tract backs out and pleads non registration 
as defence, a defence analogous to S. 4 of 
the Statute of Frauds. 


32. We may recall here that the acis pre- 
liminary to the contract would be hardly of 
any assistance in ascertaining whether they 
were in furtherance of the contract. Any- 
thing done in furtherance of the contract 
postulates the pre-existing contract and the 
acts done in furtherance . thereof, Wherefore, 
the acts anterior to. the contract or merely 
incidental to the contract would hardly pro- 
vide any evidence of part performance. 


33. The contention of Mr. Desai thaf 
payment of Rs. 1,000/- for purchase of stamps 
is an act of part performance unequivocally 
attributable or referable to the contract dated 
Oct. 10, 1950, cannot be accepted for two 
reasons, one’ being that Rs. 700/- out of the 
‘amount of Rs. 1,000/- was paid on Oct. 9, 
1950, that is prior to the date of contract. 
When there is a serious dispute as to the 
fature of contract which was negotiated on 
Oct. 9; 1950, the day on- which payment of 
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Rs. 700/- was made. Mortgagor was insist 
ing -upon a conditional sale and defendant 
mortgagee declined to accept the conditional 
sale and that is borne sut by his evidence 
also. There was thus nc concluded contrac! 
on Oct. 9, 1950, and, therefore, the payment 
of Rs. 700/- out of Rs. 1,000/- in any case 
could not be said to be part performance and 
the same reasons woulc mutatis mutandis 
apply to the payment-of Rs, 300/- also. In 
the facts of this case this payment would noi 
be an act of part performance. In our opin- 
ion, therefore, the High Court recorded an 
utterly unsustainable finding without minutely 
examining the relevant evidence coupled 
with the requirement of law and erred in 
holding that the payment of Rs. 1,000/- was 
in furtherance of the ccntract. We would 
also add that in the facts and circumstances 
of the case payment of Rs. 1,000/- was not 
such an act of part performance. which would 
help defendant mortgagee in any manner. 


34. Mr. Desai next contended that the 
morigagee discharged a debt of Rs. 541}- 
which was included in the amount of: Rupees 
17,735/- retained by the mortgagee from the 
total consideration payable for discharging 
other debts and that thie payment was in 
furtherance of the contract. Yhis contention 
is being put forward for the first time in this 
Court and should be negatived on that ac- 
count alone. Even apart from this there is 
no sufficient evidence to uphold this conten- 
tion. In fact, the defendant mortgagee him- 
self has to some extent rrevaricated on the 
question of retention of Es. 17,735/- out of 
the total consideration for the sale transac- 
tion agreed -ati Rs. 50,00@/-. Consideration 
of Rs. 50,000/- was made up, inter alia, by 
retaining Rs, 17,735/- in ijischarge of debts 
owed by mortgagor to mo-tgagee by borrow- 
ing loans on different occesions for domestic 
expenses, It is so stated in Ex. D-1 which 
has been extracted earlier. 


35. Mortgagee in his evidence gave a go 
bye to this recital and deposed that the 
amount of Rs. 17,735/- from the total con- 
sideration payable by him was retained by 
the mortgagee for paymesat of other credi- 
tors of the mortgagor. Even apart from this 
he has not stated a worc that out of the 
amount of Rs. 17,735/- he paid Rs. 541/- to 
any particular creditor. Ir his written state- 
mént he has stated tbat the amount of 
of Rs. 17,735/- was kept ia deposit for pay- 
ment to other creditors of the mortgagor. 
One such creditor was to be paid a sum of 
Rs. 541/-.- This creditor is none other’ than 
would mean 
that -he himself was creditor to- whom he 
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paid Rs. 541j/-. Assuming that he could 
have reimbursed ‘himself, there is nothing to 


show that he gave a discharge or that he- 


gave credit in his books of accounts. Fur- 
ther, there is no statement in his evidence 
to that effect. That aspect was never can- 
vassed before the trial Court as well as the 
High Court: and we find no material evidence 
to substantiate this contention. The confen- 
tion, has, therefore, to be negatived. 


36. The third act of part performance 
pleaded on behalf of the mortgagee is that 
the mortgagee agreed to discharge the mort- 
gage subsisting on the property in his favour 
on settlement of accounts. The mortgage 
deed admittedly was not returned to the 
mortgagor even after the mortgagor execut- 
ed Ext. D-1 the sale deed which was not 
ultimately registered. But that is not enough. 
Whe mortgagee admitted in his evidence 
that even after Ext. D-1 was executed he 
maintained the accounts of mortgage and in 
that account he debited Rs. 1,000/- paid to 
the mortgagor for purchase of stamps. 
Could it be said that he had discharged or 
agreed to discharge the mortgage subsisting 
on the property? Where is however. a piece 
of evidence which completely belies the 
claim and demonstrably establishes that mort- 
gagee never claimed to regard himself as 
owner from Oct. 10, 1950 the date of con- 
tract but till a later date continued to regard 
himself as a mortgagee with subsisting mort- 
gage. Mortgagee made an application ‘on 
June 23, 1952 nearly two years after the 
contract of sale in the execution proceedings 
filed by Motilal seeking to bring mortgage 
property to court auction for realising his 
decretal amount, which decree he had ob- 
tained against the mortgagor. In this ap- 
plication dated June 23, 1952 mortgagee has 
stated that till that date Rs. 27792/2/3 were 
due under the mortgage from the mortgagor 
and that fact must be noted in the sale pro- 
clamation and thereafter property should be 
sold. Now if on Oct. 10, 1950 accounts 
were made, mortgage was satisfied and mort- 
gage debt was discharged, how is it that on 
June 23, 1952 he retained the mortgage ac- 
count, worked out. the amount due and 
sought its mention in the. sale proclamation. 
This conduct of mortgagee is sufficient to 
negative . this contention. In any event mere 
oral agreement to discharge a mortgage 
could hardly be said to be an act. of per- 
formance unless in fact such an act was done 
and that could have been only done by a 
discharged. sage deed ener returned to 
the mortgagor... 
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37. The next act of part performance 
pleaded by the mortgagee is that all dues 
owed by the mortgagor to the mortgagee 
have to be taken as cleared on completion 
Now, even here his stand 
is equivocal. In the written statement it was 
stated that at the time of filing the written 
statement a sum of Rs. 29,000/- was found 
to be due from the mortgagor. If on Oct 
10, 1950, all accounts were made up, how 
could he continue a mortgage account which 
mortgage according to him came to be satis- 
fied when he took the sale deed and conti- 
nued in possession in part performance of 
the contract? Therefore, the submission is 
without merits. 


38. The next act of part performance 
pleaded by the mortgagee is that the nature 
and character of possession changed as re- 
cited in the contract. Mortgagee was ił 
possession as mortgagee. Now, according 
to him since the date of execution of ths 
sale deed the nature of possession changed. 
For this he relies upon a statement in the 
sale deed Ext. D-1 wherein it is stated that 
he is being put in possession as owner. 
This mere recital is hardly indicative of the 
change in the nature of possession. There 
is no evidence to show that he moved the 
authorities that he would be liable to pay 
taxes as owner. There is no overt act on 
his part to so assert possession as owner. 
A mere recital in the disputed sale deed is 
of dubious evidentiary value and when it 
would be pointed out that he was -never 
willing to perform his part of the contract 
which is a pre-requisite for claiming protec- 
tion of the doctrine of part performance it 
will be shown that he believed himself to 
be a mortgagee and acted as such even at a 
date much ‘later than Oct. 10, 1950, from 
which date he claims to be the owner. -` 


39. Induction into possession of an im- 
movable property for the first time subse- 
quent to the’ contract touching the property, 
may be decisive of the plea of part perform- 
ance. Mere possession ceases to be o 
assistance when as in this case the person 
claiming benefit of part performance is 
already in possession, prior to the contract 
and continues to retain possession. How- 
ever a reference to a statement of law in 
Halsbury’s Laws of England, 3rd Edition, 
Vol. 36, para 418 wend be instructive. It 
reads as under: 


“Where possession is given to a “tenant” 
before. a tenancy agreement has been con- 
cluded and the possession is retained after 
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_ sion, if unequivocally referable to the agree- 
ment, is a sufficient part performence but 
subject to this, acts done prior to, >r prepa- 
ratory to, the contract will not sufice”. 


If a person claiming benefit of part perform- 
ance is inducted into possession for the first 
time pursuant to the contract it would be 
strong evidence of the contract and posses- 
sion changing hands pursuant to the com- 
tract. In Hodson v. Heuland, (1896) 2 Ch 
428, it was held that although the etry into 
possession was antecedent to the contract, 
yet the subsequent continuance in possession 
being, under the circumstances, unequivocal- 
ly referable to the contract, constituted a 
part performance sufficient to take the case 
out of the Statute of Frauds. 


49, In Nathulal’s case (AIR 
546) the fact that 
with possession after receiving past pay- 
ment of the sale consideration was held 
sufficient to constitute part perfcrmance. 
This Court observed that in part perform- 
ance of contract Phoolchand has taken pos- 
session of the property and he had in pur- 
suance thereof paid a part of the ccnsidera- 
“tion and thereby the first three ccnditions 
for making good the defence of pact per- 
formance had been satisfactorily shewn to 
exist, But greater emphasis. was laid on the 
decision of Somnath Iver, Acting C J. in 
Babu Murlidhar v. Soudagar Molammad 
Abdul Bashir, AIR 1970 Mys 203. In that 
case an unregistered agreement of sale ex- 
ecuted by the mortgagor in favour of the 
mortgagee in possession recited tha: after 
the date of the agreement the mortgagee 
who had been in possession as such would 
become the owner of the property aad that 
he could get his name mutated into muta- 
tion register of the municipality and. in im- 
plementation of this agreement of sa.e, the 
mortgagor himself made an applicatien for 
mutation to the municipal -authorities and 
the name of the mortgagee was mutated as 
owner of the property, it was held sufficient. 
to clothe the mortgagee with the pretection 
of S. 53-A in a suit for redemption of the 
mortgage and the mortgagor’s suit was dis- 
missed. The Court attached considerable 
importance to the provision in the wnregis- 
tered agreement for mutation in faour of 
the mortgagee as owner and the subsequent 
conduct of the mortgagor in making an ap- 
plication for mutation was held to ‘be the 
- clearest indication which is essential for in- 
voking the, doctrine of part performance. 
The decision can be said to depend more 
or less on the facts of the case. However 
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the conclusion of the agreement, the posses-` in 


Nathulal parted — 


A.LR. 
this connection a reference was also made 
to Subba Rao v. Matapali Raju, AIR 1950 
FC 1 at p. 7. That decision is hardly of 
any importance because an extreme conten- 


, tion was advanced on behalf of the moft- 


gagee resisting a suit.for redemption that he 
is in possession and that he continued to be 
in possession in part pe-formance of the 
agreement which argumeri was repelled by 
the Court on the observation that the mort- 
gagee had never been in possession and the 
contention thet he was a ways in construc- 
tive possession could hardly assist him. In 
Jahangir Begum v. Gulam Ali Ahmed, AIR 
1953 Hyd 101, the Court after holding that 
the defendant was in possession and had 
put up a structure on it, came to the con- 
clusion that he was not entitled to the bene- 
fit of doctrine of part performance because 
he was already in possession before the con- 
tract to transfer the propzrty, relied upon 
by him, was entered into and, therefore, it 
was obligatory upon him to show that he 
had done soms act in frttherance of the 
contract in order to consttute a -part per- 
formance of the contract In Kukaji_v. 
Basantilal, AIR 1955 Maðh Bha 93, the 
facts found were that A mortgaged with 
possession his house with B. Subsequently 
A sold the house to B in consideration of 
the mortgage debt and the amount spent by 
A on improvements and repairs of the 
house. The deed was not registered. Sub- 
sequently A sold the sams property to C 
under a registered sale deed. C sued B for 
redemption. B relied on the equitable 
doctrine of part performance in defence. 
Negatfiving the defence of part performance 
the Court held that as B was already in pos- 
Session. as a mortgagee, un-ess he shows that 
he did some act in furtherance of the con- 
tract, over and above being in possession, 
mere continuance in possession would not 
constitute part performance. The case is 
very near to the facts disclosed in the case. 
under discussion, There is an understandable 
and noteworthy difference in the probative 
value of entering into possession for the first 
time and continuing in pessession with a 
claim of change in character. Where per- 
son claiming benefit of pact performance of 





quite legal and valid, if mortgage with pos- 
session is not discharged, could hardly bej. 
said to be an act in part performance un- 
equivocally referable to the- contract of sale. 
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41. Section 53-A requires that the person 
claiming the benefit of part performance 
must always be shown to be ready and will- 
ing to perform his part of . the contract. 
And if it is shown that he was not: ready 
and willing to perform his part of the con- 
tract he will not qualify for the -` protection 
of the doctrine of part performance. Re- 
verting to the consideration recited in Exhi- 
bit D-1 the sale deed, even according to the 
mortgagee it was agreed that he had retain- 
ed an amount of Rs. 17,735/- out of the 


total consideration of Rs. 50,000/- for pay-. 


ment to the other creditors of the mort- 
gagor. Barring a claim made in the written 
statement that he paid himself Rs. 541/- 
which was included in the amount of Rupees 
17,735/- which allegation itself is uncon- 
vincing, there has not been the slightest 
attempt on his part to pay up any of the 
creditors of the mortgagor. There is nothing 
to show that he had the list of ali the credi- 
tors of the mortgagor or that he made any 
attempt to procure the list or that he issued 
a public notice inviting the creditors of the 
mortgagor to claim payment from him to the 
extent of the consideration retained by him. 
Not a single creditor has been paid is an 
admitted position. But the more inequitous 
conduct of the mortgagee is that he had not 
made the slightest attempt to contact any 
of the creditors of the mortgagor or to pay 
even the smallest sum. There is no such 
statement in the written statement but even 
in his evidence at the trial he has not been 
able to show that he has paid any creditor 
or made any attempt to pay any of the cre- 
ditors including those whose names were 
admittedly known to him such as Ramkaran 
Ghasilal, Kajodimal, Motilal Bhagirath and 
Kanhaiyalal Chagganlal. Further shifting 
stand of mortgagee to suit his convenience 
is discernible here. In Ext. D-1, the entry 
of Rs. 17,735/- is described as ‘have been 
taken from you from time to time for domes- 
tic expenses’. In his evidence mortgagee 
states that this recital is incorrect and the 
correct position according to him is that the 
amount of Rs. 17,735/- from total consid- 
eration payable by him was retained to pay 
to other creditors of mortgagor. According 
to him the only amount due to him from 
mortgagor outside the mortgage transaction 
was a debt of Rs. 541/- only. Mortgagee 
neither paid himself nor other creditors and 
thereby did not perform his part of the con- 
tract. He even did not pay a small decretal 
amount of Rs. 500/- plus interest and costs 
to Motilal in 1952 but allowed the property 
to be sold. Coupled with this is the - fact 
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that according to the recital in Ext. D-1 he 
had agreed to pay the balance of the con- 
sideration of Rs. 6,265/- to the mortgagor 
at the time. of registration of the sale deed. 
Now, undoubtedly the mortgagor did ot 
agree to get the sale deed registered because 
there was a dispute between the parties as 
to the nature of the transaction. But the 
defendant-mortgagee made unilateral attempt 
to get the sale deed registered by offering it 
for registration. Thus while attempting to 
complete his title both legally and ever. in 
equity he was under an obligation to pay 
Rs. 6,265/- to the mortgagor. This liability 
is not disputed yet in this behalf he has not 
stated anything in his examination-in-chief 
that he made any atiempt to pay that amount 
to the mortgagor, Add to this his failure 
to return the discharged mortgage deed and 
his further averment that he used tọ main- 
tain the mortgage account even after Oct. 
10, 1950. All this would conclusively show 
that the mortgagor himself was not willinz 
to perform his part of the contract. In 
this view of the matter Mr. Desai’s conten- 
tion that failure to pay the amount agreed 
to be paid before the Registrar and/or not 
discharging debts agreed to be discharged 
as having been given credit in the consid- 
earation for the sale would not detract from 
part performance because they have to be 
evaluated in the facts and circumstances of 
the case cannot be upheld. 

42. It was next contended on behalf of 
the mortgagee that the conduct of the st 
plaintiff-mortgagor in executing and register- 
ing a sale deed in respect of the mortgaged 
property in favour of 2nd plaintiff Gyarsilal 
and thereby frustrating the contract of sale 
in favour of the defendant-mortgagee evi- 
dences that the Ist plaintiff was aware cof the 
contract in favour of the defendant-mort- 
gagee and he was retaining possession in 
furtherance of the contract. The submission 
does not constitute any independent act on the 
part of. mortgagee but it is merely another 
facet of the fact of permission being retained 
by the defendant-mortgagee. Retention cf pos- 
session is of no consequence in this case be- 
cause the mortgage was not discharged and 
was subsisting and the mortgage being a 
mortgage with possession the mortgagee was 
entitled to retain possession. The fact that - 
immediately a sale deed was executed in 
favour of 2nd plaintiff by 1st plaintiff would 
show that he was unwilling to accep? the 
contract as offered by the mortgagee. The 
subsequent purchaser Gyarsilal has taken a 
conditional sale and this reinforces the stand 
of the mortgagor. The existence of tke dis- 
pute about the nature of the transection, 
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namely, according . to the mortgagor he 
wanted an absolute sale.and this dispute be- 
tween the parties as on Oct. 10, 1°50, is not 
in dispute.. Therefore the condučt of. the 


mortgagor is consistent with this case. >œ .._. 


43. It was next contended that Jefendant- 
mortgagee made all attempts to get the deed 
registered by approaching the Sub-Registrar, 
and that the defendant-mortgagee initiated 
criminal proceedings against the Ist plaintiff- 
mortgagor for misusing the stamp papers 
need not detain us, as they have ne proba- 
tive value. 


44, Having, therefore, examined al] the 
contentions canvassed on behalf of. the mort- 
gagee we unhesitatingly reach the conclusion 
that the mortgagee has failed to prove that 
he did any act in furtherance of the contract, 
continued retention of possession being a 
‘circumstance of neutral character in the 
facts and circumstances of the case and it 
being further established to our satisfaction 
that the mortgagee was not willing to per- 
form his part of. the contract, it is cear that 
the mortgagee is not entitled to the benefit of 
the equitable doctrine of part performance. 


45. On the conclusions hereby indicated 
the appeal preferred by the plaintifs (CA 
1144/69) must be allowed and the judgment 
of the High Court has to be set aside and 





the one rendered by the trial Court is re- 
stored with costs throughout. 

46. That takes us to the second appeal 
preferred by Motilal being CA 145/69. 


First a synopsis of the facts relevant to the 
dispute raised by appellant Motilal. Motilal 
filed Civil Suit No. 243/47 on Nov. 3, 1947, 
for recovering his debt from mcttgagor 
Govindrao Mahadik. In this suit he obtain- 
ed attachment before judgment of the suit 
property on Nov. 6, 1947. The sait of 
Motilal ended in a decree in the amount of 
Rs. 2,500/- on March 5, 1951. On March 
27, 1951, execution application No. 216 of 
1951 was made by Motilal. On April 3, 
1951, the executing Court made an order 
that as the suit property of the judgment- 
debtor has already been attached by an 
order of attachment before judgment, steps 
should be taken for drawing up a preclama- 
tion of sale under O. 21, R. 66, Civil P. C. 
The Court directed auction sale of the suit 
property to be held on Dec. 9, 1951. It ap- 
pears that the auction sale was stayed. 
There was some default on the part of the 
judgment-debtor to comply with the condi- 
tional stay order and on his failure <uction 
sale was directed to be held on Masch 23, 
'.1952. . After correcting the amount due on 
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-the Mortgage of mortgagee in the proclama- 
tion. of sale, a fresh awction was held on 
Aug. 23, 1952. In the meantime, in the 
absence of any bidder a: the auction Motilal 
the decree-holder himsef obtained permis- 
sion. of the Court to bid at the auction and 
his bid in the amount of Rs. 300/- was aç- 
cepted and the sale in fevour of Motilal was 
confirmed on Sept. 23, 1952, 


47. In the meantime mortgagor. Govind- 
rao Mahadik the judgmznt-debtor in Moti- 
lal’s suit filed Regular Appeal No. 125/51 
which was allowed by tie Additional Dis- 
trict Judge as per his judgment dated Mar. 
27, 1953 and thereby the suit of Motilal 
was dismissed in entirety Motilal preferred 
Second Appeal No. 78/53 in the High Court 
of Madhya Bharat and by its judgment dated 
Sept. 1, 1958 (sic) Mo ilal’s appeal was 
allowed and a: decree in àis favour in the 
amount of Rs. 500/- with interest and ` pro- 
Portionate costs was passed. 

48. Motilal made an epplication on Apr. 
2, 1962 purporting to be under O. 22, R. 18 
of the Code of Civil Procedure alleging that 
he came to know about the suit: filed by the 
mortgagor for redemption of the mortgage in 
Dec. 1961 and as the dec-sion in the suit is 
likely to have an impact >n his rights and 
that as he is the purchaser of the equity of 
redemption, the mortgagor and the subse- 


- quent purchaser from the mortgagor cannot 


how maintain the action for redemption of 
the suit property and he skould be substitut- 
ed in place of the plaintiffs and be permit- 
ted to prosecute the 
against mortgagee. This application was 
contested on behalf of the varties to the suit, 

49. The High Court was not fully satis- 
fied about the explanation of delay in mak- 
ing the applicaiion by Movcilal and was not 
even inclined to accept the suggestion that 
he became aware of the suit in 1961 and 
that on the ground of gross delay the appli- 
cation was liable to be dismissed. The High 
Court ultimately made an order as under: 

“Therefore, although ordinarily we might 
not be inclined to allow Motilal’s request to 
be impleaded in this Court at the appellate 
stage, we are of opinion tkat it ‘would be 
desirable to have a final decision about the 
various points of dispute ‘Setween all the 
parties in order to avoid further unnecessary 
litigation, From this point of view only, 
we would allow Motilal to be impleaded in 
the present litigation by addition of his name, 
and not by allowing him «# 
the plaintiffs.” 


50. Having thus directed Motilal to be — 


impleaded as a party respondent, the High 


suit for redemption - 


replace both. 
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Court proceeded to ascertain, evaluate and. Aug. 23, 1952, being the date of the sale ia 
adjudicate the right claimed by Motilal’ and favour of Motilal. This wax countered on 
ultimately heid that in any event the auction- behalf of Motilal by his learned counsel 
purchaser Motilal shall be entitled to recover Mr. G. L. Sanghi asserting that Motilal had 
the~balance of his decretal amount and in- obtained an attachment before judgment of 
terest at the rate of 4% per annum from the the suit property by order dated Nov. 45, 
date of his auction sale till the date of rea- 1947, and that this was subsisting till Mar. 
lisation or deposit as the case may be either 5, 1951, when the trial Court decreed the 
from the appellant or from the mortgagor suit of Motilal against the mortgagor in the 
or subsequent purchaser, as the case may __amount of Rs, 2,500/- and till the applica- 
_ be, and that there shall be a charge on the tion-for execution was filed on March 27, 
wit property for the aforementioned amount 1951, and no reattachment was necessary. 
which shall be enforceable at *the instance of These facts are incontrovertible but one zs- 
Motilal by a sale of the property. Motilal pect of law has to be examined as to what is 
was held disentitled to costs on account of the effect of the judgment of the appellate 
the delay in filing the application. Court in the appeal filed by original mort- 
51. Mr. Ray, learned counsel for the Ist 8480f Govindrao Mahadik, the decree cb- 
plaintiff-mortgagor contended that the High tained by Motilal, 2 we the app eal was al- 
Court wab in error.in allowing the applica- lowed and Motilal’s suit was dismissed on 
-tion of Motilal to be impleaded as a party March 27, 1953. Between March 27, 1953, 
because according to Mr. Ray Motilal could till the High Court allowed the appeal of 
not be said to be claiming under the mort- Motilal on Sept. 4, 1958 (sic), there was no 
gagor and that, therefore, he could not Subsisting attachment but it must be recalled 
maintain the application under O. 22, R. 10, that by Sept. 23, 19 52, the sale was confirm- 
Civil .P. C. ed and the sale certificate was issued on 
| > March 25, 1953, that is two days befor2 the 
i 52. Rule 10 of oO. 22, provides fof con- appeal of mortgagor preferred against the 
tinuance by or against a person of any decree obtained by Motilal was allowed on 
action who acquires any interest either by March 27, 1953. 
assignment, creation or devolution during 
the pendency of suit, with the leave of the ae 
Court, In ascertaining whether Motilal can application would prima facie be sufcent 
maintain the application his averments in to sustain an application under O. 22, R. 10. 
the application will have to be taken as the The question whether he has acquired an in- 
basis for invoking the Courts jurisdiction terest or not in the property either by assign- 
under O. 22, R. 10. The question that will ment or devolution which is the subject. 


have to be posed would be whether Motilal matter of dispute in this appeal would Lave 
acquired any interest by assignment, crea- ~'© be answered on merits but the narration 


tion or devolution during the pendency of of chronological events as delineated herein- 
the suit and would, therefore, be entitled to @bove would clearly show that Motilal has 
continue the suit. The suit is primarily a more than a mere semblance of title waich 
suit for redemption of mortgage. A suit this Court will have to investigate. And even 
for redemption of mortgage can be brought ÍË stricto sensu the application would not fall 
by a person holding the equity of redemp-. under O. 22, R. 10, C. P. C., yet S. 146 of 
tion. Motilal contends that the suit property the Civil P. C. would certainly enable Moti- 
was sold at a court auction with subsisting la! to maintain the application (See Smt. 
mortgage thereon and the right, title and in- Saila Bala Dassi v. Smt. Nirmala Sundari 
terest of the mortgagor was sold at the court Dassi, 1958 SCR 1287 at p. 1291 : (AIR 
auction and on the sale being confirmed and 1958 SC 394 at pp. 396, 397), referred to with 
the sale certificate being issued he acquired @Pproval in Shew Bux Mohata v. Bengal 
the interest either by assignment or devolu- Breweries Ltd., (1961) 1 SCR 630: (AIR 1961 
tion of the original mortgagor. Now this °C 137). Undoubtedly the High Court was 
assertion is controverted on behalf. of the Teluctant to overlook the gross delay in pre- 
original mortgagor and the subsequent pur- ferring the application but even after this re. 
chaser contending that much- before the ‘uctance the High Court having granteu ths 
confirmation of the sale on Sept. 23, 1952, application, we would consider it imprudeat 
the subsequent purchaser had purchased the ‘'©-reject the application on the ground of 
equity of redemption by the sale deed Exhi- delay. 

bit P-1 dated Oct. 14, 1950, and that the 54. Once- Motilal hecoints a party, two 
original mortgagor had no subsisting right, contentions advanced on his behalf will have 
title and interest in the suit property on to (be) examined: (a) has he become, under 


53. Whe averments of Motilal in his own 
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the sale certificate obtained by him, a pur- 
chaser of equity of redemption so as to dis- 
entitle the original mortgagor from bringing 
the present action; (b) what is the effect of 
the attachment before judgment secured by 
him on Nov. 6, 1947, on the sale of equity 
of redemption in favour of the subsequent 
purchaser under the sale ai Ext. P-1 dated 
Oct. 14, 1950? 


55. Looking to the proclamation of sele 
it is crystal clear that the properly was sold 
, subject to subsisting mortgage in favour of 
Devi Sahai, mortgagee. At a Court auction 
what is sold is the right, title and interest of 
the judgment debtor. The judgment debtor 
in the decree obtained by Motilal was ori- 
ginal mortgagor Sardar Govindrao Mahadii. 
Subject to other conditions, his right, titie 
and interest would be one of a mortgagor, 
that is the right to redeem the mortgage 
styled as equity of redemption. According 
to Motilal this equity of redemption was sold 
‘at the Court auction and it was purchased 
by him. Subject to the decision on the se- 
cond contention so as fo the effect of attach- 
ment before judgment there is no substanca 
in this contention because much before even 
the proclamation of sale was issued the 
equity of redemption held by the ‘mortgagor 
was sold by him under sale deed Ext. P-1 
dated October 14, 1950, in favour of 2nd 
plaintiff Gyarsilal. Therefore, even on the 
date of the decree as also. on the date of 
filing of the execution application mortgagor 
had no subsisting interest in the -property 
which could be sold at the court auction. 
On this short ground it can be held that 
Motilal did not acquire under the sale certifi- 
cate equity of redemption of the’ mortgage. 


56. But Mr, Sanghi, learned counsel for 
Motilal contended that the transfer in favour 
of subsequent purchaser under the sale deed 
Ext. P-1, dated October 14,' 1950, by the 
mortgagor is void against Motilal because in 
the suit filed by Motilal he had obtained an 
order of attachment before judgment of the 


suit property arid this attachment before judg- - 


ment would cover the right; title and interest 
of the mortgagor defendant in that suit and 
that any private sale inter vivos of the at- 
tached property would under S. 64 of the 
Code’ of Civil Procedure be void against the 
attaching creditor. Proceeding further along 
this line it was contended that as a corollary 
if the sale in favour of subsequent purchaser 
is void against Motilal then the equity of re- 
demption continued to remain vested in the 
` Original mortgagor and at the court auction 
the same was sold and purchased by Motilal. 


This necessitates examination of the effect of- 


` 
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an order of attachmert before judgment in 
a suit. 


- 57. Order 38, Rule 5, enables the Court _ 


to levy attachment bebore judgment at _ths 
instance of a plaintiff i£ the conditions there- 
in prescribed are satisfied. What is the nature 
of attachment levied -in this case is not made 
known save -and excepi saying that the suit 
property was attached and the. sale pro- 


clamation mentioned therein the subsisting 


mortgage. Taking the best view in favour 
of Motilal, one can say that what was attach- 
ed was the equity of -edemption. The at- 
tachment was levied anc continued to subsist 
till the date of the decree. It would, there- 
fore, not be necessary to reattach the pro- 
perty. 


’ 


58. What is the effect of attachment be- ` 


fore judgment ? Attachment before judg- 


ment is levied where the Court- -on an ap- 


plication of the plaintiff is satisfied that the 
defendant, with intent to obstruct or delay 
the execution of any decree that may be 
passed against him (a) is about to dispose of 
the whole or any part of his property, or (b) 
is about the remove the whole or any part 
of his property from the local limits of the 
jurisdiction of the Court. The sole objcct 
behind the order levying attachment before 
judgment is to give an assurance to the plain- 
tiff that his decree if made would be satis- 
fied. It is a sort of a gaarantee against de- 


cree becoming infructuous for want of pro-|- 


perty available from which the plaintiff can 
satisfy the decree. The provision in S. 64 
of the Civil P. C. provides that where an 
attachment has been made, any private trans- 
fer or delivery of the property attached or 
of any interest therein ard any payment to 
the judgment debtor of any debt, dividend 
or other monies contrary zo such attachment, 
shal’ be void as against all claims enforce- 
able under the attachment. - What is claimed 


’ enforceable is the claim fcr which the decree 


is made. Motilal’s suit was for a money 
claim. It finally ended in a decree for 
Rs. 500/- by High Court znd in between the 
Ist appellate Court had jiismissed Motilal’s 
suit in entirety. There is nothing to show 
that the attachment which would come to an 
end on the suit being dismissed would get 
revived if a second appeal is filed which 
ultimately succeeds. In fect, a dismissal of 
the suit may terminate the attachment and 
the same would not be revived even if the 
suit is restored and this. becomes manifestly 
clear from the newly added provision in sub- 
rule (2) of R. 11-A of O. 28, C. P. C. which 
provides that attachment before judgment in 
a suit which is dismissed for default shall 


x 
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not be revived merely because by reason of 


the fact that the order for the dismissal of © 


the suit for default has been set aside and 
the suit has been restored. As a corollary 
t would appear that if attachment before 
udgment is obtained in a suit which ends in 
1 decree but if in appeal the decree is set 
aside the attachment of necessity must fail. 
[here should be no difficulty in reaching this 
sonclusion, 


59. The question, however, is what happens 
if at an intermediate stage pursuant to the 
decree of the trial Court the attached pro- 
perty is sold at a Court auction? How would 
the rights and obligations of the auction pur- 
chaser be adversely affected if the appeal is 
allowed and the suit is dismissed Ordi- 
narily where the appeal is preferred an at- 
tempt should be made to obtain stay of the 
execution of the decree of the trial Court, 
However, it is notorious that the appellate 
Court is loath or reluctant to grant stay of a 
money decree and the judgment debtor may 


not be in a position to deposit the decretal 


amount and in this situation more often the 
execution proceeds and before the appeal is 
disposed of an equity in favour of a third 
person as auction purchaser who purchases 
the property at a court auction may come 
into existence. If afterwards the appeal is 
allowed and the suit is dismissed, would the 
auction purchaser be adversely affected? The 


emerging situation in this case clearly de~ 


monstrates the dilemma. 


60. Ordinarily, if the auction purchaser 
is an outsider or a stranger and if the ex- 
ecution of the decree was not stayed. of 
which he may have assured himself by ap- 
propriate enquiry, the court auction held and 
sale confirmed and resultant. sale certificate 
having been issued would protect him even 
if the decree in execution of which the auc- 
tion sale has been held is set aside. This 
proceeds on the footing that the equity in 
favour of the stranger should be protected 
and the situation is occasionally reached on 
account of default on the part of the judg- 
ment debtor not obtaining stay of the execu- 
tion of the decree during the pendency of 
the appeal. : 


61. But what happens if the auction-pur- 
chaser is the decree holder himself? In our 
opinion, the situation would materially alter 
and this decree holder — auction purchaser 
should not be entitled to any protection. At 
any rate, when he proceeds with the execu- 
tion he is aware of the fact that an appeal 
against the original decree is pending. He 
is aware of the fact that the resultant situa- 
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“tion may emerge where the appeal may be 


allowed and the decree which he seeks to 
execute may be set aside. He cannot force 
ihe pace by executing the decree taking ad- 
vantage of the economic disability of a 
judgment debtor in a money decree and make 
the situation irreversible to the utter dis- 
advantage of the judgment, debtor who wins 


the battle and loses the war. Therefore, 


where the auction-purchaser is none other 
than the decree holder who by pointing out 
that there is no bidder at the auction, for a 
nominal sum purchases the property, to wil, 
in this case for a final decree for Rs. 500/-, 
Motilal purchased the property for Rs. 300/-, 
an atrocious situation, and yet by a techni- 
cality he wants to protect himself. To such 
an auction -purchaser who is not a stranger 
and who is none other than the decree hol- 
der, the Court should not lend its assistance. 
The view which we are taking is not unknown 
and to some extent it will be borne out by 
the observations of this Court in Janak Raj 


. vV, Gurdial Singh, (1967) 2 SCR 77 at p. 86: 


(AIR 1967 SC 608 at p. 618). This Court 
made a pertinent observation which may be 
extracted : . 

“The policy of the legislature seems to be 
that unless a stranger auction purchaser is 
protected against the vicissitudes of the 
fortunes of the suit, sales in execution would 
not attract customers and it would be to the 
dateriment of the interest of the borrower 
and the creditor alike if sales were allowed 


' to be impugned merely because the decree 


was ultimately set aside or modified.” 

62. . Viewed from this angle, the order of 
the High Court that the auction-purchaser 
decree holder Motilal would be entitled to 
recover the decretal amount of Rs. 500/- 
with interest at the rate of 4% per annum 
and proportionate costs could be styled as 
manifestly equitable. However the Court 
cannot overlook the conduct of the mortga- 
gor Govindrao Mahadik, his subsequent pur- 
chaser Gyarsilal and even the original mort- 
gagor Devi Sahai in not paying a small debt 
and allowing the property to be auctioned 
and forcing Motilal to the logical end of 
litigation and yet without the slightest re- 
compense to go on investing into this bottom- 
less pit of unending litigation. And at best 
his attachment before judgment is a security 
that his decree would be satisfied from the 
property attached and sale to the extent of 
recovery of decretal amount from attached 
property would be against attaching creditor, 
void. If we assure him payment of decretal 
amount and costs the sale in bis favour is 
of no significance. The logical course for us 
would have been to leave Motilal to his own 


1008 S.C. 


facts and circumstances of this case. The 
order made by the High Court would hardly 
provide him Rs. 1,500/- to recover which ‘he 
must have spent at the inflated rate of litiga- 
tion costs. In our opinion, while not grant- 
ing the substantial relief claimed by Moti-al 
and looking to the conduct of all the parties, 
we direct that Motilal should be paid 
Rs. 7,500/- inclusive of decretal amount, 
interest, proportionate costs and costs of the 
litigation till today, and for this amount there 
will be a charge on this property to be 
cleared by Govindrao Mahadik at the time 
of redemption of the property which amount 
will have to be paid by Gyarsilal’s heirs in 
view of the sale-deed in favour of Gyarsilal. 


63. Accordingly. Civil Appeal No. 1144/€9 
filed by Govindrao Mahadik is allowed and 
the judgment and decree of the High Court 
are set aside and those of the trial Court are 
restored with costs throughout, 


64. Civil Appeal No. 1145/69 preferred 
by Motilal is disposed of in accordance with 
the direction hereinabove indicated with no 
order as to costs. CMP 9004/80 and CMP 
10593/80 for substitution are allowed. 


Order accordingly. 


AIR 1982 SUPREME COURT 1008 
Y. V. CHANDRACHUD, C. Ui, 
A. VARDARAJAN AND 
AMARENDRA NATH 
SEN, JJ. 
Criminal Misc. Petns. Nos, 8774 of 1980 
and 2581 of 1981, D/- 23-3-1982. 


Anil Yadav and others, Petitioners v. 
' (1) The State of Bihar, and (2) Bachcho 
Lal Das, Respondents, . 

Constitution of India, Arts. 32, 311 — 
Habeas Corpus petition by blinded pri- 
soners — Jail Superintendent directed to 
file affidavit in the case — His suspension 
on very date direction was issued by 
Court — Miscellaneous petition by him 
challenging suspension on ground that’ its 
objec. is to defeat Court’s direction, filed 
in the writ by blinded prisoners, 
was maintainable, 


Where the Superintendent. of the 
Bhagalpur Central Jail, who was suspend- 
ed by the Govt. of Bihar on the very day 
‘the Supreme Court in the Habeas Corpus 

petition filed by the blinded under-trials 
directed him (the Superintendent, Bhagal- 


pur Jail) to file an affidavit, challenged 
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remedy which we consider inéquitous in the 


held | 
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his suspension on gronnd that his suspen- 
sion order was passec by the State mala 
fide with the object of preventing him 
from filing an affidavit in pursuance of 
the direction issued by the Supreme 
Court, by filing a. MSc, Petition in the 
writ petition instituted by the blinded 
prisoners, the Suprem2 Court entertained 
the petition despite the law that an order 
of suspension cannot be challenged in an 
incidental proceeding, as at first blush the 
allegation in the Misz, petition seemed 
plausible. The Miscellaneous petition was 
however disallowed as on facts the sus- 
pension was not fourd to be mala fide 
p (Paras 7, 8, 11) 

‘Mr. B. L. Das, Pecitioner (in Misc, 
Petition) in-person; Mr, K. G. Bhagat and 
Mr. D. Goburdhan, Advocates, for the 
Respondent (State) Mr. R. N. Poddar, Ad- 
vocate, for Respondent (CBI), 


ORDER :— These Misc; Petitions are an 
off-shoot of the blindings of undertrial 
prisoners at Bhagalpur in the State of 
Bihar. Truth has a strange habit of re- 
vealing itself and in spite of the veil of 
secrecy behind which the blindings of 
those prisoners lay conzealed or suppres- 
sed, this Court and tne country awoke 
one day to the incredible fact that, in 
Bhagalpur, undertrial prisoners were sub- 
fected to the most inhiman torture im- 
aginable: their eyes were pierced with 
needles and acid pourec into them, Whe- 
ther these barbarous aets were commit- 
ted by members of the public after the 
prisoners were caught or by the police 
after they were arrested, is not a matter 
directly in issue before us. The greater 
probability is that thes: acts may have 
heen committed mostly by the police, 
But this much is certain, that six pri- 
soners were thus blinded between Oct, 
1979 and May 1980 and twelve between 
June 11 and July 25, 1980. The petitioner 
Bachcho Lal Das, who has filed these 
Mise. Petitions, had assumed charge as 
the Superintendent oi the Bhagalpur 
Central Jail on Aprl. 19, 1979, 


2. On Oct., 26, 1979 = prisoner by the 
name of Arjun Goswami was sent to the 
Bhagalpur Central Jail. On Nov., 20, 
1979 he addressed an application to the 
Chief . Judicial Magistrate, Bhagalpur, 
asking that an inquiry be held-into the 
torture inflicted upon him, especially the 
blinding of his eyes. Tha. application was 
forwarded by the: petitioner to the Chief 


. Judicial Magistrate. Later, eleven. pri- 


soners made similar coraplaints which 
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‘were forwarded by ‘the petitioner to the 
learned Sessions Judge, Bhagalpur, on 
July 30, 1980. The complaints made by 
these prisoners unquestionably demanded 
the most prompt and careful attention. 
But, instead of directing. a full and pro- 
per inquiry into the allegations made by 
the undertrial. prisoners, the learned Ses- 
sions Judge on Aug. 5, 1980, sent a cold 
and: indifferent reply to the petitioner’s 
covering letter, saying that “there is no 
provision in the Cr. P. C. to provide a 
lawyer to any person for prosecuting a 
criminal case as a complaint” and_ that 
the petitions of the prisoners were for- 
warded to: the Chief Judicial Magistrate, 
Bhagalpur, “for needful in accordance 
with law”. 


.3 On Oct., 9, 1980, ten blinded ‘ pri- 
soners filed a Habeas Corpus petition in 
this Court (Criminal Writ Petition 
No. 5352 of 1980) asking that: (1) they 
should be produced in the Court, (2) they 
should be examined by a Medical Board, 
(3) they should be paid compensation for 
the damage done to their eyes and that 
(4) the police officers guilty of committing 
‘atrocities upon them should be suitably 
punished.’ On Oct. 10, 1980 a Bench of 
this Court consisting of one of. us, (the 
Chief Justice), and Justice A. D, Koshal 
passed. the following order in that peti- 
ton : 

“We direct that the petitioners shall 
be examined by the Jail Doctor forth- 
with and a report shall be submitted to 
this Court expeditiously in regard to the 
allegation in the petition that their eyes 
have been damaged by certain police offi- 
cers by putting acid therein. The report 
shall be submitted within four weeks from 
today. The w. p. be listed for . hearing 
after the report is received.” 

By his letter dated Oct, 31, 1980 the petir 
tioner, who is respondent 2 in the Habeas 
Corpus ‘petition, forwarded to this Court 
the report of the ‘Jail Doctor on the con- 
dition of the eyes of the prisoners. The 
remaining 2 prisoners .were already re- 
leased and could not therefore be exam- 
ined. The report of the Jail Doctor in re- 
gard to. one of the prisoners, Anil Yadav 
is representative of the condition of all 


the eight of them and may be.extracted ` 


here: 


© “(1). Presence of old haa scar around 
both the eyelids. of both the "eyes anid On, 


left. cheek... 
Re) Collapse: ptt both- the eye. balis, - 
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conscience of mankind. There has 
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: (3), Perception of light and projection 
of rays absent in both the eyes. aie ass 
(4) Eye sight of both the eyes lost. 


The cause is perforation of eye balls 
by: burn with some corrosive substance 
and puncture by some sharp and point- 
ed weapon, 

From the records of Jail Hospital it is 
known that he was admitted in Jail Hos- 
pital on 8-7-1980 for acid burn injury of 
both the eyes.” 

4. On Dec. 1, 1980, the Court (the 
Chief Justice and Chinnappa Reddy, J.), 
while directing that the prisoners be 
brought to Delhi the following week and 
be examined at the Dr. Rajendra Prasad 
Opthalmic Institute, New Delhi, passec 
the following order: 


“The report of the doctor hik we 
had called for by our Order dated Octo- 
ber, 10, 1980 shows that eight out of the 
ten petitioners before us have lost their 
eye-sight totally or partially: The report 
submitted by Dr, K. S. Roy in each in- 
dividual case shows that 

(i) most of the petitioners are suffering 
from collapse of one or both of the eye- 
balls; 

(ii) the sight of one or both of their 
eyes is lost; 

(iii) there is perforation of their eye- 
balls by burn with a corrosive substance 
and that ; 

(iv) their eyes have been - punctured 
by some sharp and pointed weapon. 

The remaining two petitioners have been 
released and therefore no report could be 
sent regarding them. . 

The report of the doctor will shock the 
been 
the most flagrant-violation of the safe- 
guards provided by Articles 19 and 21 of 
the Constitution. There is nothing that: 
the Court can do to restore the physical 
damage, which seems irreparable. But 
the offenders must at all events be 
brought to book, at-least in the hope that 
such brutal atrocities, will not be com- 
mitted again. - 

With that end in view, we direct the 
Superintendent of the Bhagalpur Central: 
Jail to file an affidavit in this Court with- 
in two weeks from to-day stating: ` 

` {a) the names of convicts and under- 
trial prisoners in the jail- whoŝe eyes have 
been damaged or impaired before or after 
their. lodgement in jail; l 

.. (b). the. names, of.. policemen, ‘police 
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who were in charge of' ROS prisoners at 
the relevant time; 


(c) the names of doctors who were in 
charge of the jail dispensary or hospital 
at-the relevant time; and -` 

(d) the name of doctors’ who have 
examined, from time to time, the peti- 
ticners ‘and other prisoners whose | eyes 
have been damaged or impaired after 
their lodgement in jail, ` 


We ‘direct that the Registrar of. the 
Supreme Court and one other oficer of 
the Court shall visit: the Bhagalpur 
Central Jail during this week ani obtain 
first-hand the version of the p=titioners 
and other prisoners similarly situated as 
regards the impairment or blinding of 
their eyes. the two officers of the Court 
shall be granted every facility to meet the 
. prisoners, to talk to’ them beycnd the 
hearing of any jail officer ‘or police offi- 
cer and to record the statements of the 


prisoners. We direct the J ail Suterinten-— 


dent to ensure due and full. compliance 
with these directions: 


Issue notice to the State of Bihar ask- 
ing it to show cause on the petition as also 
as. to why the petitioners should not be 
released on bail on their personal recog 
nizance.” N 


5. Shri R.. Nowasimhans. Eegistrar 
(Judicial) and Shri Y, Lal, Assistant Re- 
gistrar:' of this Court. visited the Bhagal- 
pur Central Jail'on.Dec. 3 and 4, 1980 and 
recorded the statements of 17 prisoners 
who. were blinded. These statemerts show 
that 15 out of the 17 prisoners were blind- 
ed' by: the. police. and the remaining -2, 
whose names appear. at Serial. Nos. 14 and 
15 of the report of the Registrar, were 
blinded by the members -of. the public. 
The method adopted for blinding the 
undertrial prisoners, -as- described by the 
prisoners .themselves, was that a ‘takwa’ 
(a long needle used for stitching .gunny 
bags) or'a barber’s nail-cutter or a cycle 
spoke was poked into their eyes end acid 
was poured into the eyes, sometimes with 
‘the help of a dropper, sometimes with a 
syringe and . sometimes directly fram a 
bottle, It is alleged that the prisoners were 
held firmly on the ground by policemen 
who either pulled the ropes tied -o their 
feet, or sat upon their feet. 


m 6. The Registrar questioned tre peti- 
_tioner, Bachcho Lal Das, in Delhi. The 
petitioner stated to him that as many as 
31 blinded prisoners were brought to ‘the 
Jail under orders of remand issued by the 
Magistrate and that they were given 
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medical treatment by she Jail Doctor. 


“According to the petitioner, he got a 


blinded prisoner Umes} Yadav examined 
by the Jail Doctor, since the report of the 
dector was required by the learned Dis- 
trict and Sessions Judge, Bhagalpur, in 
connection with a bail epplication filed by 
the prisoner. The petitconer -disclosed to 
the Registrar that he had made inquiries 
from Umesh Yadav, who told him that 
V. K. Sharma, D. S, P.; had thrust a long 
needle in both of his eyes and had poured 
acid into the eyes, The other blinded per- 
sons appear to have taken a cue from 
Umesh Yadav.and subrritted similar peti- 
tions for being forwarced to the District 
and Sessions: Judge. Tre petitioner. dis- 
closed to the Registrar the names of the 
police officers who were involved by the 
prisoners as being responsible for their 
blindings. 


7T. It may be recalled that this: Court 
by its order dated Dec. 1, 1980 had direct- 
ed the petitioner, who was then the 
Superintendent of the Bhagalpur Central 
Jail, to file an affidavit within two weeks 
on Points (a) to (d) mantioned in that 
order. ‘On that very day, the petitioner 
Was suspended by the Government of 
Bihar on the ground that he was negli- 
gent in providing proper medical aid to 
the blinded undertrial prisoners inside the 
Jail and that he had faled to make pro- 
per. entries in the Jail Register as regards 
the physical. condition of the undertrial 
prisoners. On Dec. 10, 1380 the petitioner 
filed the main Misc.’ Petition in this 
Court in the Writ Petit.on filed by the 
blinded 'prisoners. He prays that the order 
of suspension dated Dec. 1, 1980 be quash- 
ed, since it was passed by the State of 
Bihar mala fide with tle object of pre- 
venting him from filing an affidavit in 
pursuance of the direction issued by this 
C tai Deg, 1980. 2-2. cr: 


"8 We would ‘not heve entertained a 


petition of this nature im the normal cir- 


cumstances, because an order of: suspen- 
sion cannot be‘ challenged in this manner 
in an incidental proce=ding. We, how- 
ever, decided to hear the Misc. ‘Petitions 
filed by the petitioner for quashing~ the 
order of suspension, sirce he alleged 
which, at first blush, seemed: plausible, 
that he ‘was suspended in order to defeat 
the: order passed. by this wagons on 
Dec. ‘1, 1980. ‘- 4 


9. The petitioner appeared in person 
before us and argued kis case at great 
length. We gave him all reasonable faci- 
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lities to substantiate his contention, which 
he did with the help of the voluminous 
record prepared by him. Having consider- 
ed the submissions of the petitioner.. and 
those of Shri K. G. Bhagat, who appeared 
on behalf of the State of Bihar, we are 
of the opinion that there is. no merit in 
the complaint of the petitioner that he 
was suspended on Dec, 1, 1980 in order to 
prevent him from complying with the 
erder passed by this Court on that day 
and with the ulterior object of defeating 
that order, 


10. Shri Ambika Prasad Poddar, As- 
sistant Inspector General of Prisons, 
Bihar, has filed an affidavit in this Court, 


setting out the circumstances in which 


and the reasons for which the petitioner 
was suspended’ by the Government of 
Bihar. The case made out in that affidavit 
is that the petitioner failed to discharge 
his official functions enjoined upon him 
by R. 474 (1) of the Bihar Jail Manual, 
in that he did not scrutinise and sign the 
entries made ‘in the Admission Register 
maintained at the Central Jail, in order 
to satisfy himself whether those entries 
were correct and whether the relevant 
rules in regard to the admission of the 
prisoners were complied with. It is stated 
in the affidavit that contrary to R. 474 (2) 
the petitioner failed to record any ‘special 
order’ regarding the medical treatment 
given or to be given to the blinded pri- 
soners, with the result that they were not 
sent for examination to any eye specialist 
either in the Jail or at the Bhagalpur 
Medical College Hospital, Though the Dis- 


trict Magistrate, Bhagalpur, had given his ~ 


approval on Oct. 21, 1980 to the proposal 
for sending the blinded prisoners for spe- 
cialised treatment at the Bhagalpur Medi- 
cal College Hospital, the petitioner, it is 
alleged, neglected to discharge his duty 
and sent the prisoners for medical treat- 
ment to the Hospital ten days later on 
Oct. 31, 1980, According to Shri’ Ambika 
Prasad Poddar, the petitioner omitted to 
make a report on’ the blindings of pri- 
soners lodged in the Jail which was under 
his ° charge, he did not hold a parade of 
the prisoners nor did he‘ make the weekly 
inspection of the Jail, and on the top of 
A it all, he supplied to newspapermen his 
own one-sided version of the - blindings. 
The suspension order, according to Shri 
Poddar, was passed on the basis of the 
various rules and notifications: governing 
the conditions of the petitioner’s service 
and was not passed in order to frustrate 
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. that -officers of the State 
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or defeat the order passed by this Gourt 
on Dec. 1, 1980. 


Ob On a careful consideration of the 
aforesaid affidavit and the arguments ad- 
vanced before us by the parties, we find 
it difficult to accept the petitioner’s con- 
tention that the order of suspension was 
passed by the Government of Bihar mala 
fide, that is to say, as a counterblast to 
the order passed by this Court on Decem- 


‘ber 1, 1980 and to defeat it. The question 


for inquiry in these miscellaneous peti- 
tions is very narrow and limited. The 
question is not even whether the order of 
suspension is mala fide in a broad and 
general sense, covering the entire gamut 
of extraneousness. The question before us 
is whether the motive behind the order 
was to frustrate the purpose of our direc- 
tion calling upon the petitioner to file 
an affidavit. That charge is not substan- 
tiated and is difficult to accept. It appears 
Government 
were enquiring into the blindings of the 
undertrial prisoners at least from Novem- 
ber 27, 1980. There is a report dated 
Dec, 1, 1980 in the Government files, 
which was produced before us by Shri K. 
G. Bhagat, by which Shri L. V. Singh, 
Deputy I. G. P. (Prisons), recommended 
that for reasons of dereliction of duty 
the petitioner should be suspended, We 
find it quite difficult to accept the peti- 
tioner’s contention that the report of 
Shri Singh was prepared later and was 
antedated in order to justify the order of 
suspension, 


12... We are also unable to appreciate 
how the State Government could prevent 
the petitioner from filing an affidavit as 
directed by this ` Court, by placing him 
under suspension.. The petitioner would 
be free to file his affidavit in spite of the 
order of suspension and in fact he has 
filed an affidavit in this Court after he 
was suspended. During the course of 
arguments before us, he produced photo- 
stat copies of quite a few documents, 
which also show that the order of suspen- 
sion is not calculated to interfere with 
the direction given by this Court, asking 
the petitioner to file his affidavit. If we 
had found that by reason of the order of 
suspension. the petitioner was 
prevented from filing his affidavit, we 
would not have hesitated to ask-the Gov- 
ernment of Bihar to ‘supply copies of 
necessary documents to the petitioner in 
order. to enable him to file a full: and 
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order, 


13. The Misccliansons -Petitims have 
therefore to be dismissed. We would, 
however, like to’ state that we are not 
called upon to consider in these incidental 
proceedings, and we have in fact not 
considered the question of the validity 
of the order of suspension 
dated December 1, 1980. The petitioner 
will be at liberty to challenge thet order, 
if so advised, in a properly constituted 
proceedings, on such grounds as may be 
open to him including the groumd that 
the order was passed mala fide. \/e have 
only dealt with the narrow question as 
to whether the order of suspens.on was 
passed with the object of preventing the 
petitioner from filing an affidavit in this 
Court and on that question we kave re- 
jected the petitioner’s contention that the 
order of suspension was passed ior that 
purpose. We have not inquired into the 
question whether the order of suspension 


is vitiated by mala fides for any other 


reason. 


14. It is desirable and but procer that 
the State Government ought not to visit 
the petitioner with any penalty or punish- 
ment for approaching this Court or for 
having attempted to lay before this Court, 
what according to the petitioner, was the 
truth of the matter in regard io the 
bizarre blinding of the undertrial 
prisoners. 

15. Order accordingly, 

Petition dismissed. 





AIR 1982 SUPREME COURT 1612 
_ (From: Madhya Pradesh)* 
V. D. TULZAPURKAR ANT 
AMARENDRA NATH SEN, JJ, 

Civil Appeal No. 504 (NJ of 1971, 
D/- 23-3-1982. | 
_ Bhopal Sugar Industries Ltd., Appel- 
lant v. State of M. P. and others, Respon- 
dents. 

(A) Madhya Pradesh Sugar-cans (Re- 
gulation of Supply and Purchase) Act (1 of 
1959), S. 2r — Levy under Though 
called “commission” it is really in the 
nature of a fee — Imposition of — Can 
be supported only on basis of quid pro 
quo in the shape of rendition of services 


*Misc. Petn. No. 246 of 1967, D/- ART 
1970 (Madh. Pra). 


CZ/CZ/B261/82/VCD 


Bhopal Sugar Industries Ltd. v. State of M. P; 
complete affidavit in compliance with our. 


to the factory in the matter cf cane pur- 
chased: AIR 1966 SC 4%, Rel. on. 
l (Para 4) 
{B) Madhya Pradesh Sugar-cane (Re- 
gulation of Supply and. Purchase) Act (1 of 
1959), Ss. 21 (1), 15 — Levy of commis- 
Sion on purchase of came — Purchases of 
cane made by factory fxom “non-reserved 
areas” — Cane Development Council is 
entitled to impose . commission on such 
purchases, 


S. 21 does not limit fhe imposition of 
commission (fee) to purchases of cane made 
by a factory from reserved area only; the 
imposition is on ever~ maund of cane 
purchased by a factory irrespective of the 
area from where such purchases may 
have been made. Secondly, the functions 
and duties of the Council which are in the 
nature of rendering serv-ces in the matter 
of better cane production, distribution 
and supply thereof to tke factory are not 
confined to the “reservec area”. so declar- 
ed for a factory under S. 15, It, there- 
fore, cannot be said that in the matter 
of cane. purchases made by the factory. 
from non-reserved areas no services are 
rendered by the Council to the factory. 
The quid pro quo being here the imposi- 
tion of commission (fee) on such purcha- 
ses from non-reserved areas would be 
proper and justified. (Para 5) 


(C) Madhya Pradesh Sugar-cane (Re- 
gulation of Supply and Purchase) Act (1 of 
1859), S. 21 (1) — Levy cf commission on 
purchase of cane — Purchases of cane 
made by factory through Cane-growers’ 
Co-operative Society — KM cannot be said 
that there is no quid pro quo by the 
Society to the purchasing factory — Im- 
Position of commission ky Society on 
purchases made through it — Proper. 


It cannot be said that in respect of pur- 
chases of cane made Sy the factory, 
through the 
Society there is no element of quid pro 
quo in the shape of rendering of services 
by the Society to the pucchasing factory. 
The Society is, therefore, entitled to im- 
pose commission on purenases .of . cane 
made through it. . (Para 7) 

The Cane-growers’ Co-eperative Society 
is established to develop scientific methods 
of sugar-cane growing znd 


implements for cultivating - sugar-cane 
which unquestionably mekes for assured 
bulk supply of .uniformly good quality. 


A. I. R. r 


calls on its . 
= X 
members to introduce medern means or ' 


hi 


k, 


Cane-growers’ Co-operative ~ 


cane through its members to the purcha- | 


ser-factory.: This function: undertaken by 
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the Society is of a nature..or kind similar 
to that undertaken: by the’ council. and 
therefore, it cannot be said that no ser- 
vices conferring. special benefit on the 
factory in the matter of ‘its purchases of 
cane. are rendered by the Society to the 
factory, (Para 7) 
Cases Referred : Chronological Paras 
ATR 1980 SC 1008.: (1979) 3 SCR 1217 6 
AIR 1966 SC 416 : (1966) 1-SCR 523 2, 4 


' Mr. R. P. Bhatt. Sr. Advocate, M/s. 
Ashok Mehta, J. B. Dadachanji and D. N. 
Misra, Advocates for J. B. D. & Co. with 
him, for Appellant. Mr. Gopal Subra- 
manium and Mr. S. A. Shroff, Advocates, 
for Respondents. 


TULZAPURKAR, J.:— Two questions 
were raised for our determination in this 
appeal by a certificate : 


(a) Whether the Sugar-cane Develop- 
ment Council, Sehore (respondent No. 2) 
can charge commission under S. 21 (1) of 
the Madhya Pradesh Sugar Cane (Regu- 
lation of Supply & Purchase) Act, 1958 
on purchases of sugar-cane made by the 
appellant-company from outside the “re- 
served area”? and 


(b) Whether the Sugar Cane-Growers 
Development Co-operative 
Sehore (respondent No. 3: the concerned 
Cane Growers Cooperative Society) can 
charge commission under S, 21 (1) (a) of 
the Act in respect of the purchases of 
sugar-cane made by the appellant through 
the Union when there is no quid pro quo 
by way of rendering any services by 
Union to the appellant-company? 


2. The short facts giving rise to the 
above questions ‘may be stated: The ap- 
pellant-company crushes sugar-cane in 
its factory at Sehore in Madhya Pradesh. 
For its business it purchases sugar-cane 
from “reserved area” as.well as from 
‘outside both directly from the cane-gro- 
wers as well as through respondent No. 3, 
a Cane-growers Co-operative Society, 
Sehore. S: 21 of the Act imposes an obli- 
gation upon the appellant-company . . ta 
pay commission on all its purchases of 
cane at prescribed rates and it has to pay 
such commission in respect of purchases 
made through the Society to the Society 
and the Development Council and in res- 
pect of purchases made directly from the 
cane-growers to the Development Coun- 
cil. - According to the appellant-company 
judicial decisions rendered’ by Madhya 
Pradesh High Court .as well as this Court 


‘have settled the position that the commis- . 


Bhopal ‘Sugar. Industries Ltd, v. State.of-M. P; .. 


(Development Council, 


Union Ltd., 


S; C. 1023 


sion: chargeable under S, 21 of, the Act is . 
in the nature of. a fee the imposition bf 
which is supported on the basis of quid 
pro quo in the shape of services rendered 
by the Development Council to a factory 
(vide :. Jaora Sugar Mills (P.) Ltd. v. 
State of Madhya Pradesh, (1966) 1 SCR 
523 : (AIR 1966 SC 416)). It appears that 
during the seasons 1960-61 to 1964-65 the 


_appellant-company. purchased cane direet- 


ly from the cultivators of “reserved area” 
as well as from the cultivators of non- 
reserved area” and respondent No. 2 
sehore) made a 
demand of commission from the appel- 
lant-company in respect of such purchases 
both from “reserved area” as well as 
from ‘“non-reserved area”. Similariy, 
during the crushing seasons 1963-64 to 
1966-67 the appellant-company mede 
purchases of cane from or through r2s- 
pondent No, 3 (Co-operative Society) in 
respect whereof a demand of commiss.on 
was made by respondent No. 3 from «he 
appellant-company. By a writ  petit:on 
(being Misc. Petition No. 246 of 1967) fil- 
ed in the Madhya Pradesh High Court at 
Jabalpur the appellant-company challeng- 
ed the validity of the demand made by 
respondent No. 2 insofar as it relatec to 
purchases made from non-reserved area 
on the ground that it (Council) was esta- 
blished for the reserved area of the ap- 
pellant-company’s factory and its func- 
tions were confined to that area and as 
such no commission (fee) could be re- 
covered by it in respect of ‘purchases 
made by appellant-company from ron- 
reserved area; similarly, the demand 
made by respondent No. 3 (Co-operative 
Society) was challenged on the graund 
that no services of any kind whatsoever 
were rendered by it to the appellant- 
company, and the charge would be in- 
valid in the absence of .any quid pro quo. 
The High Court negatived both the zon- 
tentions and dismissed the petition. 2t is 
this decision of the High Court thai is 
challenged before us in the appeal and — 
counsel for the appellant-company raised 
the two questions mentioned at the com- 
mencement of the judgment. 

3. S. 21 which deals with commission 
on purchase of cane; runs thus : 


'Y1) There shall be paid by the occu- 
pier a commission for every one maund 
of cane purchased by the factory— 


(a) where the purchase is made through 
a ,Cane-growers’ Co-operative Society, 
the. commission shall. be payable tc the 


1614 S. C, 


Cane-growers’ Co-operative. Society and 
the Council in such proportion as the 
State Government may declare; and. 
(b) where the purchase is made direct- 
ly from the cane-grower, the- commission 
~ shall be payable to the Council. 
(2) The Commission payable- under 
clauses (a) and (b) of 
shall be at such rates as may be prescrib- 
ed provided, however, that the rate fixed 
under clause (b) shall not exceed the rate 
at which the commission may be 
payable to the Council under clause (a).” 
Section 30 confers power on the 
Government to make rules for the ‘pur- 
pose of carrying into effect the provi- 
sions of the Act and under Cl, (3) of sub- 
s. (2) such Rules may provide for “the 
rate af which and the manner in which 
commission. shall be paid to the Cane- 
growers’ Co-operative - Society’ on the 
supply of cane by them”. Under the 


aforesaid provisions certain rules called 


the Madhya Pradesh Sugar-Cane (Re- 
gulation of Supply and Purchase) Rules, 
1959 have been framed by the State 
Government. Rules 45 and 46 occurring 
in Chapter X of the Rules are material 
and they are as follows: —. l 

“45. The occupier of factory shall pay 
a commission for the cane purchased at 
the following rates, namely :— 

(i) Where the purchase is made 
through a .Cane-growers’ Co-operative 
Society, at the rate of 5 Naya Faise per 
maund out of which 2 Naya Paise shall 
- be payable to the Society and 3 Naya 
Paise to the Council; l 

(ii Where the purchase is made dir-. 
ectly from the cane-growers, at the. rate 
of 3 Naya Paise per maund, payable to 
the Council. ,.. A Gu TE 

46. In determining the proportion to 
which payments out of commission shall 
be made to the Council and the Cane- 
growers’ Co-operative Society of an area 


_ the State Government may take into con-. 


sideration the financial resources and the 
working requirements of the Council and 
the Cane-growers’ Co-operative Society.” 

4. It is thus clear from the aforesaid 
statutory provisions that every factory is 
under’ an obligation to pay commission on 
all its purchases of cane at the prescribed 
rates and it has to pay such commission 
at the rate of 2 Naya Paise per maund 
to the Society and 3 Naya Paise to the 
Council in respect of purchases made 
through a Cane-growers’ Co-operative 
Society and at the rate of 3 Naya Paise 


Bhopal Sugar Industfies Ltd. v...State of M. P. 


sub-section (1) | 


State. . 


‘established for a 


A.LR. 


per maund to the .Courcil where the pur- 
chases are made direcfly from -the. culti- 
Vators or cane-growers It cannot. be and! 
was not disputed by Tounsel on behalf; 
of the respondents that the levy under| 


S$, 21 of the Act though called ‘“commis-; 


sion” is really in the nature of a fee, the 
Imposition of which is supportable only 
on the basis of quid pro quo in the shape 
of rendition of services to the factory in| 
the. matter of cane purchased by it and! 
Counsel accepted this pesition as emerging’ 
from this Court’s decison in Jaora Sugar 
Mills’ case (AIR 1966 EC 416) (supra). 


3%. Now, turning to the first question 
raised before us Counsel for the appel- 
lant-company contended that respondent 
No. 2 Council has been 2stablished for the 
the “reserved area” of the appellant’s 
factory so declared under S. 15 of. the 
Act, that respondent Nc 2 Council is re- ~“ 
quired to discharge its statutory functions 
and duties under S. 6. of the Act confined 
tc the “reserved area” meant for the ap- 
pellant’s factory and as such the demand 
for commission (fee) in respect of pur- 
chases. of cane made by zhe appellant-fac- 
tory from non-reserved areas (which it 
is entitled to make along with its purcha- 
ses from the “reserved area”) would be 
illegal and without any authority ‘of law 
because in respect of such purchases 
there is no quid pro quc in the shape of 
rendering of services by respondent No. 2 
to the appellant-factory. Itisnot possible 
to accept ‘this contentior for more than 
one reason, In the first p.ace there are no 
qualifying words to be sound in S. 21 of 
the Act which limit tke. imposition ofj — 
commission (fee) to ‘purchases of cane 
made by a factory from reserved area 
only; the. imposition is ən every maund 
of cane purchased by a factory irrespec- 
tive of the area from wh=re such purcha- 
ses may. have been made. Secondly, and 
this is important, if the relevant provi- 
sions of Ss. 5 and 6 of tne Act are care- 
fully. examined it will eppear that. the 
functions and duties of the Development 
Council are not confined to the “reserv- 
ed area” of ‘a factory as-urged by. the 
Counsel for the apzvellant-company. 


~~ Under S, 5 “there shall be established, by 


notification for the reserved area of .a 
factory a Cane ‘Develcpment Council _ 
which shall be a body corporate ` 
provided that where the .Cane Commis- 
sioner so directs, the Council. may be 
larger or smaller area 
“than the reserved area of a factory” 
and sub-sec, (2). provides that “the area 
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for which a Council is-established shail 
be called a Zone”. In other .words, © the 
Zone (area of operation) of a Council 
could be larger than the -“reserved area” 
of a factory i. e.:would include areas out- 
side the reserved area of the factory. Fur- 
ther, the functions and duties of the 
Council are indicated seriatim in Cis. (a)- 
to. (2) of sub-sec, (1) of S. 6 and- these 
include. functions like considering and 
approving development programmes for 
the Zone, devising; ways and means for 
execution of development plan in. all its 
essentials such as cane varieties, cane- 
seed, sowing programme, fertilizers and 
manures, taking steps for the pre- 
vention of diseases and pests and 
rendering all help in soil extension work, 


ete. ete, and it will be noticed 
that some of these functions under 
clauses (b}, (d) and (e) are of 


general character and not confined even 
to : the Zone of the Council. In other 
words, the ` functions and duties ‘of the 
Council which areinthe nature of rend- 
ering services in the matter of better 
cane production, distribution and supply 
thereof to the factory are not confined to 
the “reserved area” so declared for a fac- 
tory under S, 15 of the Act. If that be so 
it is difficult to accept the contention, 
that in the matter of cane purchases made 
by the appellant’s factory from non-re- 


served areas no services are rendered: by _ 


the respondent No. 2 Council to the ap- 
pellant’s factory. The quid pro quo being 
there the imposition of a fee on such 
purchases from non-reserved areas would 
be proper and justified. ` 


_ 6 As regards. the demand and re- 
covery of commission (fee) by respondent 
No. 3 under S. 21 (1) (a) in respect of 
purchases of sugar-cane made by the ap- 
pellant’s factory through it, the conten- 
tion of Counsel for the appellant-comp any 
has been, that respondent No, 3.is the con- 
cerned Cane-growers’ Co-operative 
Society in the area, one of the objects,.of 
which is to sell cane grown by its mem- 


bers to the appellant’s factory, that the - 


said Society-does not. render any services 
to-the -appellant's factory under the Act 
or otherwise and hence is not entitled to 
recover any fee from the. appellant-com- 
pany. It is. pointed out that respondent 
No. 3 is ‘meant for -helping its. members 
and in fact renders various types of ser- 
vices to-its cultivator-members. sO that 
they are not. exploited, -In fact’ in “the 
matter of. supplies of cané made through 
the respondent No. 3: it. is the Society 


Bhopal Sugar Industries Ltd. v. State of M. P. 
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which .deals with its members who re- 
ceive their price from the Society. Coun- 
sel pointed out that even in the return 
filed by respondent No. 3 to the writ peti- 
tion, respondent No, 3 enumerated four 
types of services which it claimed’ was 
rendering: to the appellant’s factory, 
-namely, (a) it made arrangements for 
lump sum cane supply on lump sum 
demand from the factory; apart from 
convenience this resulted in economy to 
the factory as it had to maintain less 
staff, (b) it undertook equitable distribu- 
tion of quota and the factory had not to 
undertake this function; (c) it undertook 
the maintenance of the records of indi- 
vidual growers for cane supplies and the 
factory had not to undertake this func- 
tion and (d} it made payment to the sup- 
pliers though the factory is required to 
make payments for supplies effected im- 
mediately and in actual practice mostly 
the factory made payments late at its 
convenience but the Society made pay- 
ments to the suppliers regularly according 
to the programme drawn by it; the appel- 
lant’s factory: thus benefited by the exis- 
tence ‘of this Society. But according to 
Counsel for the appellant-Company none 
of these items referred to above really 
amounts to rendering any service to the 
appellant’s factory by way of conferring 
on-it some special benefit having a direct, 
close or reasonable correlation to its trans- 
actions of purchase of cane and; if at 
all these items referred to in the Return 
are really for the benefit of cultivator- 
members of the Society and in this behalf 
Counsel relied upon a decision of this 
Court in Kewal Krishan Purřľs case 
(1979) 3 SCR 1217: (AIR 1980 SC 1008) 
where in the context of enhanced market 
fee levied under - Punjab Agricultural 
Produce Market Act, 1961 this - Court 
has observed that the ‘quid pro quo by 
way of rendering services must result in 
the conferal of some special benefits to 
the persons charged which have a direct, 
close and reasonable correlation between 
such persons and their transactions ard 
that any indirect or remote benefit to 
them would in no sense be such benefit. 
Counsel for the appellant-company, there- 
fore, urged that since in everything that 
is being done by it respondent No. 3 is 
rendering services to its own members 
and no services resulting in any special 
benefit, to the appellants factory are 
rendered, no charge by way of any fee, 
would:-be: legally recoverable by: respon-' 
dent No. 3 from.:the appellant’s factory, 
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7. %In our view having regard tọ the 
scheme of the Act and the activities 
which respondent No. 3 has been under- 
taking in the discharge of its normel 
functions, it will be difficult to accept 
the contention urged by Counse. for tha 
appellants factory that no services of 


any kind whatsoever resulting in conferal. 


of special benefits on the appellant’s fac- 
tory in regard to its transactions of pur- 
chases of cane are rendered by respon- 
dent No. 3 to the appellant's faccory. The 
scheme of the Act is that under Ss. 15 
and 16 a declaration of reserved and as- 
signed areas for purchase and supply of 
sugar-cane is made by the Care Com- 
missioner for every factory after con- 
sulting in the manner prescribed the, oc- 
cupier of the factory and the Cane- 
growers’ Co-operative Society, if any, in 
that area and upon declaration of such 
areas an obligation is cast upon the oc- 
cupier of the factory, in the case of “re- 
served area’, to purchase all care grown 
in such area which is offered for sale and 
in respect of “assigned area” to purchase 
such quantity of cane grown therein and 
offered for sale for the factory as may be 
determined by the Cane Commissioner. 
Further, under S. 19 the State overn- 
ment can by order regulate the distribu- 
tion, sale and purchase of cane within 
any. “reserved and assigned area” as also 
from areas other than “reserved and as- 
signed areas” and under cl. (b) of sub- 
sec, (2) such order made by the State 
Government may provide for the manner 
in which cane grown in the “reserved 
area” or the “assigned area’ shall be 
purchased by the factory and the cane 
grown by a cane-grower shail not be pur- 
chased except through a Cane-fcrowers’ 
Co-operative Society. In other werds the 
scheme of Act contemplates  si-uations 
where the appellant’s factory mey have 
to purchase cane from within reserved or 
assigned areas only through the respon- 
dent No. 3 Society. Moreover in its Re- 
turn the respondent No. 3 has averred 
that under its bye-laws the Society is es- 
tablished to develop scientific methods of 
sugar-cane growing and calls on its mem- 
bers to introduce modern means or im- 
plements for cultivating sugar-cane. which 
unquestionably makes for assured bulk 


through its members. to the-. appellant’s 
factory. - In other words this function 





. P.. P. -Enterprises..v. Union of -India 


. Jundertaken ‘by. respondent No.. 3 is ofa. | 


-Inature or ‘kind: similar to that - undertaken. and" “(8)- 


A. i. R. 


said that. no services zonferring - “special 
benefit on the appellant’s factory in the 
matter of. its: purchases of cane are 
rendered by respondemt:No. 3 to the ap- 
pellant’s factory. Having regard to the 
aforesaid position. it is. not possible .to 
accept the contention that in respect of 
purchases of cane made through the res- 
pondent No. 3 Society there is no ele- 
ment of quid pro quo in the shape of 
rendering services by. respondent No, 
to the appellant’s factory. 
& In the result bott. the questions are 
answered against the appellant-company 
and the appeal-is dismissed with -costs. 
Appeal dismissed. 


AIR 1982 SUPREME COURT 1016: 


S. MURTAZA FAZAL ALT AND 
R. B. MISRA, JJ, 


Writ Petns. Nos, 384E of 1981; 6454-55 
of 2980; 8924 and 8979 of 1981 ete., D/- 
16-3-1982. l 

P. P. Enterprises etc, etc., Petitioners 
v. Union of India and əthers ete, Res- 
pondents. 

(A) Essential Commodities Act ao of 
1955), S. 3 (1) and (2) (© — Sugar (Con- 
trol) Order (1966), Cl. 5 — Central Govt. 
Order No. GSR-410-E/Ess. Comm [Sugar 
dated 14-7-1980 — Order i is 3 not ultra vires 
S. ‘3, 

Sugar, which term includes Khandsari, 
is an essential commod-ty and over the 
years it has become a scarce commodity, 
In the public interest it became essential 


to pass the impugned order to secure its ,. 


equitable distribution and availability at 
fair prices. To that end it became neces- 
sary to prevent hoarding and black~- 
marketing. The expression “to secure 
their equitable distribution: and availabi- 
lity at fair prices” in’S. 3 (1) is wide 
enough to cover the impugned order i. e, 
the Central Govt. Order’ No.: G.S. R- 
410-E/Ess,. Comm./Sugar- dated 14-7-1980 
as passed under Cl. 5 of the Sugar. (Con- 
trol) Order (1966). Likewise, the expres- 


sion “storage. and distribution”. as used. 


in S. 3 (2). (d) should be given a liberal 
construction to give effect to the legisla- 
tive intent of public ‘welfare..So constru- 


supply of -uniformly good quality cane | § ed the said Order is fully protected ‘and 


is not ultra, vires S, 3 of the E. C. Act. 
han (Pára 6) 


(B). Constitution of India, Art. 19 ay (E) 


Bema restriction ` . i > 


-Jbp the council and therefore it cárriotibè CZ/CZ/ B288/82/ SSG. 3 EEA a we 


1982 `. P, P. Enterprises. v 


Meaning -—: Sugar (Control) Order (1966), 
Cl. 5 — Central Govt. Order No. G.S. R. 
410-E/Ess, Gomm./Sugar dated 14-7-1980 
= Restrictions put by the Order is not 
unreasonable. ((i) Essential Commodities 
Act (1955), S. 3; (ii) Sugar (Cone Order 
(1966), CI. 5). 


' A person has a right to carry on any 
occupation, trade or business and the 
only restriction on this unfettered right 
is the authority of the State to make a 
law imposing reasonable restrictions 
under cl. (6) of Art. 19. The expression 
“reasonable restrictions” signifies that the 
limitation: imposed on a person in .enjoy- 
ment, of, that right should not be arbitrary 
er of an excessive nature beyond what is 
required in the interest of the public, The 
Central Govt. Order No. G, S. R.-410-E/ 
Ess, Comm./Sugar dt. 14-7-80 as passed 
” under Cl, 5 of the Sugar (Control) Order 
(1966) has only put an embargo on the 
dealers on keeping sugar in excess of the 
quantity specified. If was passed only 
with a view to prevent hoarding and 
black-marketing, and to ensure equitable 
distribution and availability of sugar at 
fair ‘prices in the open market. It only 
secks to regulate the limit of storage of 
sugar and does not prohibit its storage. 
On an overall consideration of the various 
aspects of the matter, restrictions put by 
the said order can by no means be said 
to be unreasonable. It is only regulatory 
and not. prohibitory. AIR 1967 SC 1189, 
_ Dist. AIR 1981 SC 873, Foll. 

(Paras 8 to 10) 


(C) Constitution of India, Art. 14 — 
Sugar (Control) Order (1966), Cl. 5 
Central Govt. Order No. G.S.R.-410-E/ 
Ess. Comm./Sugar dated 14-7-1980 
Fixation -of limits for storing sugar in 
' Calcutta and other places — Not arbitrary 
kut is based on reasonable classification. 
(Gi) Essential Commodities Act (10 of 
1955), S. 3 — (ii) Sugar (Control) Order 
(1966), Cl. 5). (Para 12) 


(D) Constitution of India, Art. 14 
Sugar (Control) Order (1966), Cl. 5 — 
Central Govt. Order No, G.S.R. 410-E/ 
Ess. Comm./Sugar dated 14-7-1980 
Order is not violative of Art. 14. ((i) Es- 
sential Commodities Act (1955), S. 3 — (ii) 
Sugar (Control) Order (1966), Cl. 5). 


. Over. the’ years 


timmen 


sugar, has become a 


sċarce commodity and people have to pur- . 


chase:it even at a, prohibitive price. In 


.. the . circumstances it cannot. be expected > 


that: the: dealers: would.not be‘ able:.to ‘sell 


- the :sugar in: their. stock-.There. is absolu-: 


v: Union of. India 


$S. C,.1017 


tely no difficulty in:selling the sugar at 
any time at the prevalent market. price. 
If in a rare case there is difficulty. on 
that score the concerned Government 
should allow a reasonable time within 
which the petitioners are permitted to 
dispose of the excess quantity of sugar, if 
any. In any case, in some given case 
there may be some hardship but it can- 
not be said on that account that the im- 
pugned order (i, e. the Céntral Govt. 
Order No. G. S, R.-410-E/Ess. Comm./ 
Sugar dated 14-7-1980 as passed under 
Cl. 5 of the Sugar (Control) Order, 1966) 
is violative of Art. 14 of the Constitu- 
tion. AIR 1982 SC 130 and AIR 1982 SC 


33, Foll. ` (Para 15) 
Cases Referred: Chronological] Paras 
AIR 1982 SC 33 ' 13, 14 
AIR 1982 SC 130 13, 14 


AIR 1981 SC 873 : (1981) 2 SCC 600 10 
AIR 1967 SC 1189: (1967) 2 SCR 361 9 


Mr. Shanti Bhushan, Mr. V. M. Tar- 
kunde, Mr. P. A. Francis and Mr. G. N. 
Dikshit, Sr. Advocates; Mr. R. K, Jam, 
Mr. P. K. Jain, Mr. Pankaj Kalra, Mr. 5. 
Mitter, Mr. M, G. Gupta, Mr. B. R. 
Kapoor, Miss Bhajan Ram Rakhyani, Mr. 
S. R. Srivastava, Mr. B. V. Tawakley, 
Mrs. Shobha Dikshit, Mr. B. Dutta, Mr. 
B. D. Sharma, Miss A. Subhashini, Mr. 
N. N. Sharma, Mr. T. C. Sharma, Mr. A. 
Ghosh, Mr. S. V. Tambwekar and Girish 
Chandra, Advocates, for the appearing 
parties, 


R. B. MISRA, J.:— In exercise of 
powers conferred by S. 3 of the Essential 
Commodities Act, 1955, Sugar’ Control 
Order 1966 was issued by the Govern- 
ment of- India, Ministry of Agriculture. 
Cl. 5 of that Order empowered the Cen- 
tral Government to issue directions, inter 
alia, to recognised dealers regarding pro- 
duction, maintenance of stock, storage, 
sale, grading, packing making weighment, 
disposal, delivery and distribution of 
sugar, 

2. By Order No. GSR-410-E/Ess, Com./ 
Sugar dated the 14th of July, 1980 the 
Central Government issued. the following 
directions: - 


= “In exercise of the powers conferred 
by Cl. 5 of the Sugar (Control) Order, 
1966, and- in .supersession’ of the order 
of the Government of India in the Minis- 
try of Agriculture (Department of Food) 


No.GSR-60/(E)/Ess. Com./Sugar, dated the 


26th February, .:1980, the- Central. Gov- - 


«ernment hereby -direçts „that: no recognis-:. 
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ed dealer shall keep in stock at any 
time, — : 

(1) vacuum pan sugar, in the — places 
mentioned below, in excess of the quanti- 
ties mentioned against each,— ar: 

(i) in Calcutta and extended area— 

(a) recognised dealers who import 
sugar from outside West Bengal — 3, 500 
quintals; a z 

(b) other recognised dealers — 250 
quintals; oe 

(ii) in other places— 

(a) in cities and towns with ‘a popula- 
tion of one lakh or more — 250 cuintals; 
. (b) in other towns with a population 
of less than one lakk — 100 quintals, 

(2) Khandsari (open pan sugar} in exs 
cess of 250 quintals. 

Provided that no recognised dealer 
shall hold any stock of Vacuum pan 
sugar or khandsari (open pan sugar) for 
a period exceeding ten days from the date 
of receipt by him of such stock of sugar 
or khandsari. 

Provided further that nothing in this 
Order shall apply to the holding oi stocks 
of sugar— er 

(i) on Government account; or 

(ii) by the recognised dealers ncminat~- 
ed by a State Government or an officer 
authorised by it to hold such stock for 
distribution through fair price shops; or 

(iii) by the Food Corporation of India. 

Explanation. For the purpose cf this 
Order, “Calcutta and extended area” 
means the areas specified in. the Scnedule 
to the notification of the Government of 
West Bengal No. 7752 F. §./14-R-92/61, 
dated the 16th December, 1964.” | 

3. The petitioners in this group of 
petitions, who are dealers in sugar, seek 
to challenge the constitutional velidity 
of the said order on three “grouncs: (1) 
the impugned order is not covered by 5.3 
of the Essential Commodities Act end is 
ultra vires: (2) the impugned ordez im- 
poses unreasonable restrictions on the 
right of the petitioners to carry on their 
trade and so it is violative of Art. 19 (1) 
(g) of the Constitution; (3) the impugned 
order is also violative of Art. 14 of the 
Constitution for two reasons: (a) the peti- 
tioners have been. singled out for hostile 
treatment from other dealers of sugar 
at Calcutta, (b) the impugned order is 
unreasonable and, impracticable. 


4, Shri Shanti: Bhushan, senior coum- 
sel appearing in one of the petitions viz., 
Writ Petition No, 3846 of 1981, took up 
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the first point, ang urged that the im- 
pugned order is not covered by any of 
the clauses of S. 3 of the Essential Com- 
modities Act, ; 

5. Section 3 of the Essential Commo- 
dities Act, 1955,.insofar as i+ is material 
for the purposes of this case, reads: 

“3. (1) If the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies of any essential commodity or 
for securing their equitable distribution 
and availability. at fair prices, or for 
securing any essential commodity for the 
defence of India or the efficient conduct 
of military operations it may, by order, 
provide for regulating or prohibiting the 
production, supply and distribution there~ 
of and trade and commerce therein. 

_ (2) With prejudice to the generality of 
the powers conferred by sub-section (1), 
an order made thereunder may provide— 

CG) AO NC) ctnws: E E acest, axwave seties 

(d) for regulating by licences, permits 
or otherwise the storage, transport, dis- 
tribution, disposal, acquisition, use or 
consumption of, any essential commo- 
dity.”” l 

6. The language of S. 3 (1) coupled 
with cl. (d) of sub-s. (2) of S. 3 is wide 
enough to cover the impugned order. Sec- 
tion 3 (1) authorises the Central Govern- 
ment to pass an order for regulating or 
prohibiting the production, supply and 
distribution of an essential commodity 
and trade and commerce therein if it is of 
cpinion that it is necessary or expedient 
to do for securing the equitable distribu- 
tion and availability at a fair price of the 
essential commodity. The same power has 
been made more specific by cl, (d) of 
sub-s, (2) of S. 3, which provides for regu- 
lating by licences, permits or. otherwise, 


the storage, transport, distribution, 
disposal, . acquisition, use. .or con- 


sumption of, any essential commodity. 
Sugar, which term includes khandsari, is 
an essential commodity and over the 
years it has become a scarce commodity. 
In the public interest it beeame essential 
tc pass the impugned order to secure its 
equitable distribution’ and availability at 
fair prices. To that end it became neces- 
sary to prevent hoarding and black- 
marketing. The expression “to ‘secure 
their equitable distribution and availabi- 
lity at fair prices” is wide enough to cover 
the impugned order. Likewise, the ex- 
pression “storage. and distribution” used 
in cl. (b). of sub-s.. (2) of S. 3 should be 
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given a liberal construction to give effect 
to the legislative intent of public welfare. 
{So construed, the impugned order is fully 
protected and is not ultra vires S. 3 of 
the Essential Commodities Act, 1955. 


7. This leads us to the second conten- 
tion, namely, the impugned order being 
violative of Art. 19 (1) (g) of the Constitu- 
tion inasmuch as it imposed unreasonable 
restriction on the right of the petitioners 
fo carry on trade or business, 


8 A person has a right to carry on 
any occupation, trade or business and: the 
only restriction on this unfettered right 
is the authority of the State to make a 
law imposing reasonable restrictions 
under cl. (6). The expression ‘reasonable 
restrictions’ signifies that the limitation 
imposed on a person in enjoyment of that 
right should not be arbitrary or of an 
excessive nature beyond what is required 
in the interest of the public. No cut and 
dry test can be applied to each individual 
statute impugned, nor an abstract stan- 
dard or general pattern of reasonableness 


can be laid down as applicable in all cases. 


The Court in each case has to strike a 
proper balance between the freedom 
guaranteed by Art. 19 (1) (g) and the 
social control permitted by cl. (6) of Arti- 
cle 19. By the impugned order the Central 
Government has only put an embargo on 
the dealers on keeping sugar in excess of 
the quantity specified. It was passed only 
with a view to prevent hoarding and 
black-marketing, and to ensure equitable 
austribution and availability of sugar at 
fair prices in the open market. 


9. Reliance was placed by Shri. Shanti 
Bhushan on State of Mysore v. H. San- 
jeeviah (1967) 2 SCR 361 : (AIR 1967 SC 
1189). In that case the State Government 
of Mysore had framed zules to regulate 
the transit of timber, firewood, charcoal 
and bamboos from all lands in exercise of 
powers conferred by S, 37 of the Mysore 
Forest Aci 11 of 1900. By R. 2 framed on 
Oct. 13, 1952, it was provided that ‘no 
person shall ‘import forest produce into, 
export forest produce from, or move 
forest produce within, any of the- areas 
specified in Sch. A unless such forest 


produce is accompanied by permit . pre-. 


scribed in R. 3. On April 15, .1959. the 
State of Mysore issued a notification ad- 
ding a proviso to R..2 wae read as fol- 
lows: 

“Provided that no such permit shall au- 
thorise any person tọ transport forest 
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produce between sunset and sun-rise in 
any of the areas specified in Sch, A.” 
By another notification dated Sept. 14, 
1960 the State Government introduced 
the second proviso to R. 2 which read: 


“Provided further that permission may 
be granted to timber merchants on their 
request to transport timber up to 10 p. m. 
(22 hrs) under the following conditions: 

(i) the party who wishes to avail of the 
concession should pay a cash deposit of 
Rs. 1000/- as security for the compliance 
with: the timber transit rules as in force; 


(ii) that the deposit may be forfeited 
to government for breach of any. of the 
conditions of the timber transit rules.” 
The dealers in timber challenged the two 
provisos on the grounds inter alia that 
they were beyond the rule making auth- 
ority conferred upon the State Govern- 
ment by S. 37 of the Mysore Forest Act 
11 of 1900 and in any event the provisos 
imposed unauthorioed restrictions on the 
freedom of trade, commerce and inter- 
course, The High Court held that the 
State Government while seeking to re- 
gulate the transport of timber stopped 
transport altogether, This Court upholding 
the order of the High Court observed (at 
page 1191 of AIR): 


“Power to impose restrictions of the 
nature contemplated by the two provisos 
to R, 2 is not to be found in any of the 
clauses of sub-s. (2) of S. 37. By sub-s. (1) 
the State Government is invested with 
the: power to regulate transport of forest 
produce “in transit by land or water.” 
The power which the State Government 
may exercise is however, power to regu- 
late transport of forest produce, and not 
the power to prohibit.or restrict trans- 
port; Prima facie, a rule which totally 
prohibits the movement of forest produce 
during the period between sun-set . and 
sun-rise is prohibitory or restrictive of 
the right to transport forest produce. A 
rule-regulating transport in its essence 
permits transport, subject to certain con- 
ditions devised to promote transport.” 
This Court further observed: 

“If the provisos are in truth restrictive 
of the right to transport the forest pro- 
duce, however, good the grounds ap- 
parently may-be for restricting the trans- 
port of forest produce, they cannot on 
that account transform the power con- 
ferred by the provisos into: a power 
merely regulatory.” 

The facts of the present cases are mate- 
rially different from the facts of H. San- 
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§feeviah’s . case: (supra)..-In :thatcase the 
impugned provisos to R. 2~: completely 
prohibited the transport.of the forest pro- 
duce. between sun-set and sun-rise. But 
in. the cases in hand the direction enjoin- 
ed a recognised: dealer not to keep sugar 
in stock at any time in excess of the 
quantity specified therein. It only seeks 


to regulate the limit. of storage of sugar. 
The . 


and does not prohibit its storage. 
ease of H. Sanjeeviah, therefore, is not of 
much help tothe petitioners herein. 

10. In M/s. Laxmi Khandsari v. State 
of U. P., (1981) 2 SCC 600 : (AIR 1981 SC 
873) this Court made the following ob- 
servations about reasonable restrictions 
on the right conferred by Art. 19 (1) (g) 
of the Constitution in the following 
terms: 

“As to what are reasonable restrictions 
would naturally depend on the natur2 and 
circumstances of the case, the character 
of the statute, the object which it seeks 
to serve, the existing circumstances, the 
extent of the evil sought to be remedied 
as also the nature of restraint or restric- 
tion placed on the rights of the cicizen. 
I; is difficult to lay down any hard and 
fast rule of universal application but in 
imposing such restrictions the State must 
adopt an objective standard amounting 
to a social contro] by restricting the right 
of the citizens where the necessities of 
the situation demand. The restrictions 
must be in public interest and are impos- 
ed by striking a just balance between 
the deprivation of right and the danger 
or evil sought to be avoided. If the res- 
trictions imposed appear to be consistent 
with the directive principles of State 
policy they would have to be upheld as 
the same would be in public interest and 
manifestly reasonable. Further, restric- 
tions may be partial complete, permenent 
or temporary but they must bear a close 
nexus with the object in the interest of 
which they are imposed. Another imvort- 
ant test is that restriction. should not be 
excessive or arbitrary, The cour; must 
examine the direct -and immediate im- 
` port of the restrictions on the righs of 
the citizens and determine if the restric- 
tions are in larger public interest while 
deciding the question that they contain 
the: quality of reasonableness. In’ such 
cases a doctrinaire approach -should not 
be made but care should be taken to see 
that the real purpose which is sought to 
“be achievéd by restricting the rights of 
the citizens is subserved. At the same 
time, the possibility of an alternative 
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scheme which might have -been ‘but has’ - 


not been enforced would.not expose the. 
restrictions to challenge.on the grouan 
that they are not reascnable.” l 


Judged in that light and on an aversi 
consideration of the various aspects of 
the matter, restrictions put by the im- 
pugned order can by no means be said 
to be unreasonable. It is only regulatory 
and not prohibitory. 


11. We now take up the last conten: 
tion, namely, the impugned order being 
violative of Art. 14 of the Constitution. 
The learned counsel seexs to invoke Arti- . 
cle 14 on two grounds: (1) the impugned 


“order applies two standards, one for the 


dealers at Calcutta, who had been au- 
thorised to keep 3,500 quintals at one, 
time, while the dealers at other places 
have been authorised to keep only 250 . 
quintals in cities with a population of one 
lakh or more, and only 100 quintals in 
other towns with a population of -less 
than one lakh. 


12. The fixation of limits for storing 


‘Sugar in Calcutta and other places is not 


arbitrary but is based on reasonable 
classification, The government is the best 
judge of the situation in a particular 
State and what quantizy of sugar will 
meet the exigencies of the situation at .a 
particular place is purely a governmental 
function. For one, Calcutta serves as a 
feeder line to meet the requirements of 
sugar to the eastern part of the couniry, 
and therefore, the stocks of sugar to be 
held by the dealers in Caleutta are not 
required for consumption in Calcutta 
aione. Besides, Calcutta being far away 
from the sugar manufacturing units in 
Bihar and Uttar Pradesh, from where 
bulk of supplies are obtained, sugar is 
transported by the whclesale dealers in 
railway wagons which take sometime 
unusually longer time in transit, These 
and various other factors have been taken 
into consideration by the Government 
while fixing the storage limits of sugar 
for the dealers in Calcutta. 


13. His second ground for invoking 
Art. 14 of the Constitution is that the im- 
pugned order is unreasonable and im- 
practicable in that no dealer can be sure 
of the sale of sugar on any particular . 
day. If per chance a dealer is not able to * 
dispose of the excess sugar on a particu- 
lar day he would expose himself to 
punishment under the Act. No provision 
has been made in the order or in the 
rules for the purchase by the Govern- 
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ment of the excess sugar. For the State . 


it was contended that similar- orders with 
regard to wheat came up for consideration 
in this Court in Suraj Mal Kailash Chand 
v. Union of India, Writ Petns. Nos, 8334- 
43 of 1981 decided on 25-9-1981 : (AIR 1982 
SC 130) and. Bishamber. Dayal Chandra 
Mohan v. State of Uttar. Pradesh. Writ 
Petns. Nos. 2907-2908 of 1981 and con- 
nected writ petitions (a group of 505 writ 
petitions) decided on 5-11-1981 : (AIR 
1982 SC 33) when this Court upheld the 
validity of these orders. In view of the 
decision of this Court in those cases it 
is not open to Shri Shanti Bhushan to 
challenge the 
the impugned order. 

14. Shri Shanti Bhushan, 
refutes the argument and says that those 
decisions do not stand in the way of the 
petitioners, The situation with regard to 
wheat was quite different inasmuch as 
Ci. 25 of the impugned order in Suraj 
Mal’s case (supra) provided that the State 
Government or the Collector or the 
Licensing: Authority may issue directions 
to any dealer with regard to purchase, 
sale, disposal, storage or exhibition of the 
price and stock list of all or any of the 
trade articles. But there is no’ such pro- 
vision in the impugned order in the in- 
stant case and, therefore, the dealers can 
expose themselves to punishment merely 
because at any particular point of time 
the stock was in excess of the prescribed 
limits. Bishamber Dayal’s case (supra) 
also related to wheat. There was a scheme 
for the procurement of wheat by the 
State Government but there is no such 
scheme in respect of sugar. This fact dis- 
tinguishes the present case from the facts 
of the aforesaid decision. 


15. The argument though 
cannot be accepted. Over the years sugar 
has become a scarce commodity and 
people have to. purchase it even at a pro- 
hibitive price. In the circumstances | it 
cannot be expected that the, dealers would 
not be able to sell the sugar in their stock. 
There is absolutely no difficulty in sell- 
ing the sugar at any time at the prevalent 
market price. If in a rare case there is 
difficulty on that score we hope ‘and 
trust that the concerned Government 
would allow a reasonable time within 
which the petitioners are ` permitted . to 















if any. In any case, in some given case 


ot be.said ion that account that the im- 
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dispose of the excess quantity. of sugar,. 


there may- be some hardship. but it can-. 
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pugned. order is. violative of Art. 14. E 
the Constitution. 

16. For the foregoing discussion the 
writ petitions must fail. They are accord- 
ingly dismissed. In the circumstances of 
the case there shall, however, be no order 
as to costs. a 

Petitions dismissed. 
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(From: Madhya Pradesh) 

S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ, 
‘Criminal Appeal No. 79 of 1976, Dr 

2-4-1981. 
Kake Singh alias Surendra Singh, Ap- 


pellant v. State of Madhya Pradesh, aad 
pondent. 


_ Penal Code (45. of 1860), S. 304, Part i 
—- Conviction under, based solely cn 
dying declaration — Declaration present- 
ing suspicious features — Accused entitl-. 
ed. to be acquitted. Judgment of Mach 
Pra High Court Reversed, (Evidence Act 
(1872), S. 32). 

Where the accused was convicted under 
S. 304, Part II solely on the basis of a 
dying declaration alleged to have bean 
made by the deceased who was burnt in- 
cluding a good part of his brain and in 
addition to the burns other injuries in- 
flicted. by Lathis were also found on his 
body and there was no specific statement 
by the doctor holding autopsy that fhe 
deceased after being burnt was conscious 
or could have made coherent statements, 
and still further despite enmity between 
the accused and the deceased according 
to the dying declaration the deceased 
readily agreed to take a round in the jeep 
along with the accused at late part of 
night; the accused would be entitled to 
acquittal as the only irresistible conciu- 
sion possible from the circumstances 
would be that the deceased was uncons- 
cious and never made any statement. 

(Paras 2, 3) 

JUDGMENT :— This appeal by. certi- 
ficate is directed against a judgment of 
the Madhya Pradesh High Court by which 
the appellant Kake Singh alias Surendra 
Singh was convicted under S. 304, Part H 
I. P. C. and sentenced to 10 years rigo- 
tous imprisonment. The trial Court had 
convicted the appellant under S. 302, 
I. P. C. and sentenced him to death. 
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2. The solitary evidence against. the 
appellant consists of the dying declara- 
tion alleged to have. been made ‘by the 
deceased Tulsi Baba before Head Const- 
able D. N. Verma (P. W. 8). We have gone 
through the dying declaration and. we fird 
that the dying declaration presents sus- 
picious features. In the first place, Tulsi 
Baba had himself lodged a complaint be- 
fore the police against the accused thet 
there was some dispute about the house 
which Kake wanted Tulsi. Baba to vacate 
and had given threats that he would com2 
to serious harm if he does not vacate the 
house. Despite this threat, according <o 
the dying declaration, the deceased readi- 
ly agreed to take a round in the jeep alorg 
with Kake and twe others. Indeed, m 
view of the enmity it is hard to believe 
that the deceased would trust the accus- 
ed and go with him at a late part of the 
night and invite trouble for himself. An- 
other important circumstance that throws 
doubt on the dying declaration is that 
Tulsi Baba was alleged to have been miss- 
ing from Jan, 30, 1275, as would appear 
from the report made before the. police 
station by P. W. 3. The doctor who held 
the autopsy of the deceased in his state- 
ment has not categorically stated that at 
the time when the deceased was burnt he 
was conscious or could give any coherent 
statement. The deceased was burnt and 
a good part of the brain was also burnt 
and therefore the possibility is that he 
must have become «unconscious. This is 
intrinsically supported by another im- 
portant factor. The doctor found no; only 
burns on the body cf the deceased but 
also other injuries which could have been 
inflicted on him by lathis which had 
caused lacerations and: haematoma. In 
his statement the deceased makes no 
mention at all of any such 
although one of the injuries caused to him 
resulted in fracture of sternum. There is 
no reference at all to the manner in which 
the deceased could have got the fracture 
of the sternum. The cumulative effect of 
these circumstances therefore leads to the 
irresistible conclusion that the deceased 
was unconscious and never made any such 
statement. Once the dying declaration is 
‘idisbelieved, then there remains no legal 
evidence on the basis of which the appel- 
lant could be convicted. 


3. The High Court had given the cer- 
tificate mainly on the ground that having 
regard to the statement of the deceased, 
the only offence that could have been 
made out would be one under S. 326 and 
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not that under S. 304, Part II, IL P. C, 
if the charge under S. 302 failed. It is not 
necessary for us to go into this question. 
because in view of the fact that the 
dying declaration cannot be accepted, the 
appellant is entitled to an acquittal. 

4. The appeal is accordingly allowed, 
the judgment of the High Court is set 
aside and the appellant is acquitted of 
the charges framed against him. The ap- 
pellant is discharged from his bail-bonds 
and need not surrender, l 

Appeal allowed, 


AIR 1982 SUPREME COURT 1022 
(From: Gujarat)* _ | 
A. D. KOSHAL AND BAHARUL 
ISLAM, JJ. 


Criminal Appeal No, 468 of 1977, D/- 
18-3-1981, 


Chandubhai Shanabhai Parmar, Appel- 
lant v. The State of Gujarat, Respondent. 


Penal Code (45 of 1860), Ss. 302, 34, 326 


-~ Conviction of appellant under — Ap- 


pellant tried for murder along with 10 
others — Ocular evidence unreliable — 
Benefit of doubt given to all except ap- 
pellant — Case of appellant not distin- 
guishable from others — Benefit cannot 
be refused to appellant — His conviction 
under S. 302 read with S. 34 set aside, 
however, that under S. 326 confirmed — 
Judgment of High Court D/- 21-10-1976 
(Guj), Partly Reversed. (Para 4) 


KOSHAL, J.:— This appeal by spe- 
cial leave is directed against the judgment 
dated 21st Oct. 1976.of the High Court of 
Gujarat affirming the conviction of the ap~ 
pellant in respect of an offerice under 
S. 302 read with S. 34 of the I. P. C. as 
also of one under S. 326 of that Code and 
upholding the sentence of imprisonment 
for life on the first count and of rigorous 
imprisonment for a year coupled with a 
fine of Rs. 300 on the second. 


2. The appellant was tried along with 
10 others on the murder charge. It was 
the case for the prosecution that all the 
11 accused had intentionally caused the 
death of one Bawaji in prosecution . of 
their common object, or, in the‘ alterna- 
tive in furtherance of their common in- 
*From judgment of High Court, D/- 21- 

10-1976 (Guj). oe, 
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tention. The charge under S. 326 of the 
I. P.C. arises out of an injury suffered by 
Shakrabhai Bavabhai (P. W. 7), accord- 


- ing to whom it had- been. inflicted by the 


appellant. 


3. The occurrence’ is said to have con- 
sisted. of two incidents, which took place 
in village Khandhali on the third Febru- 
ary, 1975 one at the Irrigation Store and 
the other at the house of the deceased. In 
the first incident the culprits were said 
to be accused Nos. 1 to3 (accused No, 2 be- 
ing the appellant before us). In the other 
incident all the 11 accused were said to 
have participated and that is the incident 
which, according to the case of the pro- 


secution, resulted in the death of the 
victim. 

_ The ocular evidence consisted of the- 
vtestimony of Bai Mani (P. W. .1), Bai 


Laxmiben (P. W. 5) and Bai Shantaben 
(P. W. 6), who are the widow, the 
daughter and the brother’s wife respec- 
tively of the deceased. Both the courts 
found that this testimony was unreliable 
in numerous particulars and it was on 
that account that the co-accused of the 
appellant were acquitted in two stages. 


4. We do not find that we can really 
distinguish the case of the appellant from 
that of accused Nos. 1 and 3 in so far as 
the unreliability of the ocular evidence 
is concerned. We have gone through the 
judgment of both the courts below and 
are of the opinion that although , Bai Mani 
(P, W. 1) may well be held to have wit- 
nessed the occurrence at the house of the 


deceased it is not safe to act on her word 


in respect of the participation of any par- 
ticular accused or of the part attributed 
to him or her. In this connection it is 
noteworthy that in the statement (Ex. 17) 
which Bai Mani'(P. W. 1) made te Police 
Sub-Inspector Ranchhbhai’ Bhailalbhai 
(P. W, 13) the stand taken was that. the 
appellant was armed with a stick during 
the incident which took place at the house 
of the deceased. At the trial, however,. all 
the three eye-witnesses stated mani- 
mously that he was armed with a Dharia 
and this improvement was obviously re- 
sorted to so that the appellant could be 

eld responsible for the fatal injury. Be 
that as it may, we cannot persuade our- 
‘|selves to hold that although the ocular 
evidence was not trustworthy enough ‘for 
a conviction of accused Nos. 1 to 10; im- 
plicit reliance can be placed on it in the 
case of the appellant who, in our opinion, 
must be given the’ benefit of me - same 
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doubt which -made it imperative for the 
two ‘courts below to acquit his co-accus- 
ed. The reasonable possibility of the, ap- 
pellant having been roped in falsely in 
so far as the second incident is ‘concerned 
can itself not be ruled out. Accordingly, 
we acquit him of the charge under S. 302 
read. with S. 34 of the L P. C. and accept 
the appeal to that extent. His conviction 
of an offence under S. 326 of the Code 
and the: sentence imposed upon him in 
consequence are, however confirmed. 


Order accordingly. 
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. Writ Petn. (Criminal) No.. 9516 of 1981, 
D/- 17-3-1982. 


"Vijay Kumar, Petitioner v, State of 
J. & K. and others, Respondents, 


(A) J. and K. Public Safety Act (6 of 
1978), S. 8, — Detention — Non-applica- 
tion of mind by District Magistrate — 
Detenu already arrested ang in jail on 
suspicion that he had committed offen- 
ces under Enemy Agents Ordinance — 
Order for detention ‘without showing 
its awareness is invalid, ( (i) National 
Security Act (65 of 1980). Ss. 3 and 8; 
(ii) Constitution of India, Art, 22 (5) ).- 


Preventive detention is resorted to, to 
thwart future action.’ If the detenu is 
already in jail charged with a_ serious 
offence, he is thereby prevented from 
acting in a manner prejudicial to the se- 
curity, of the State. May be, in a given 
case there yet may be the need to order 
preventive detention of a person alrea- 
dy in jail.. But in such a situation the 
detaining authority must disclose. aware- 
ness of the fact that the person against 
whom an order of preventive detention 
is being made is to the knowledge of 
the authority already in jail and yet for 
compelling reasons a preventive deten- 
tion order, needs to be made, There 
was nothing in the order. in question to 
indicate the awareness of the detaining 
authority’ ’ that, detenu was already in 
jail and. yet ‘the impugned . order was 
required to be made ‘This ‘clearly ex- 
hibits | jhon- application of mind and 
would | ‘result in invalidation of the or- 
der. "7 "(Para 9) 


CZICZIBRSTISZIMV I 


oe representation, - 


1024 & C, 


Section 8 of the Act prescr_bes 
grounds for detention, one sach ground 


being to prevent any person from ‘act-: 


ing in any manner prejudicial to the 
security of the State’ The impugned 
order of detention recites thet the de- 
tenu is detained with a view to prevent- 
ing him from ‘acting in aay manner 
prejudicial to the security of the State.’ 
The expression ‘acting in any manner 
prejudicial to the security of the State’ 
has been defined in S, 8 (3) of the act 
to mean making preparations for using, 
or attempting to use, or using or insti- 
pating, inciting, provoking or otherwise 
abetting the use of force, to overthrow 
or overawe the Government =2stablished 
by the law in the State. (Para 6) 


(B) J. and K, Public Safety Act (6 of 


1978), S. 13 — Detention — Communi- 
cation of grounds and consideration of 
detenu’s representation — Gcvt, must 


be prompi in complying with provisions. 
( (i) National -Security Act (65 of 1980). 
S. 8; (ii) Constitution of India. Art, 22 


(5) ). 


The provision contained in 5. 13 (1) 
' of ihe Act is on par with constitutional 
protection conferred by Art. 22 (5) of 
Constitution. When power tc detain 
without trial, is exercised, the authority 
exercising the power must afford an 
opportunity to the detenu to convince 
the Government/detaining authority 
that the power was not justifiably exer- 
cised or no occasion arose for exercise 
of the power, In a punitive detention 
which is the end product of a trial in 
which the convict participates and has 
full opportunity to present his side oi 
the case while preventive detention or- 
dinarily described as jurisdictien based 
on suspicion does not afford an:7 oppor- 
tunity to the detenu to explain his side 
of the matter before he is deprived of 
the liberty and, therefore, as soon after 
the detenu is deprived of his personal 
liberty the statute makes it obligatory 
on the authorities concerned to afford 
him an earliest opportunity to represent 
his ‘side’ of the case and. which inheres 
the corresponding obligation on the au- 
. thority to consider the same, The word 
tearliest’- which qualifies the opportunity 
‘must equally... qualify the: corresponding 
‘obligation of the State: to, deal with ‘the 
if ‘and when ` made, as 


‘ ‘expeditiously vas possible; `The ‘epportus 
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nity contemplated | by -the, section’ is ‘the 
opportunity to make, a representation 
against the detention order to the Go- 
vernment and therefore ex hypothesi _ 
soon after the person is deprived of his “ 
personal liberty he must be afforded 
the earliest opportunity to make a re- 
presentation. 
half not properly explaineqd would be 
denial of the protection conferred by 
the statute and would result in invalida- 
tion of the order, . (Para 11) 
In the instant casa. the delay apart 
from being inordinate was not explain- 
ed on any convircing grounds. AIR 
1975 SC 550, Foll . (Para 12} ` 
Cases Referred: Chronological Paras 
1981 Kash 
LJ 71- . 6 
AIR 1975 SC 550 : (1975) 2 SCC - 3 
81 : 1975 Cri LJ 446 A3¥° 
M/s. Bhim Singh, P, D, Sharma and ` 
Subash Sharma, Advocates, for Peti-. 
tioner. i i 


Mr. M. N, Phadke, Sr. Advocate, Mr, 


Altaf Ahmed, Advocate, with him, for’ 
Respondents. - 
DESAI, J. :— On Feb, 9, 1982 .wa 


made an order quashing the detention 
order dated July 11. 1981 made by tha 
District Magistrate, Jammu in exercisa.- 
of the power conferred by Sec, 8 of the 
Jammu and Kashmir ' Publie Safety’. 
Act, 1978 (Act for short) and we an- 
nounced that the reasons would follow. 
Here are the reasons, 


2. The detenu Vijay Kumar was’ 
arrested on June 26, 1981, A petition; 
was moved on his behalf before tha 
Chief Judicial Magistrate, Jammu pray- 
ing for releasing the detenu on bail 
This petition for bail appears to have 
come up before the learned Magistrate 
on July 4, 1981 when the following: or- 
der was made : 

“I have heard the advocate for the 
applicant and perused the C, D. File, 
Put up for orders on 6-7-81.” 

2A. When the matter again came up 
on July 6, 1981, the learned. Magistrate 
made the following order: 

“Although there was nothing. in the 
C. D., File about his (Petitioner) involve- 
ment in E, A. O. (Enemy Agents Ordi-* 
nance) on 4-7-81,: but. today a detailed 
report has been. presénted in. which one 
of the. -offences -of -which he -is charged 


is. u/s 3; EA, ©. which ;this’ court. is not.. 
competent to try; > 


Hence . ‘this’ applica- ie 


Any slackness in this be- - 


1982. - Zz 
tion is returned to the applicant for pre- -> 


sentation to the proper court along with 
report.” 

: 3.9 The detenu thereupon moved an 
application for releasing him on bail 
before the learned Additional Sessions 
Judge, Jammu, who, we are informed, 
was competent to try the accused charg- 
ed with an offence under Enemy Agents 
Ordinance.’ His’ petition for bail came 
up before the learned Additional Ses- 
sions Judge on July 11, 1981 when the 


following order was made: 


“This application pertains to Vijay 
Kumar accused- who is involved for an 
offence under the Enemy Agents Ordi- 
nance which is being investigated by 
the Counter Intelligence Police, Jammu. 
The learned Chief Prosecuting Officer 


_and the learned counsel for the accused 


Y 


_Feb: 9, -1982 has stated 
` sentation of the. 


have been heard. 

During the course of arguments an 
order has been shown to me by the po- 
lice that said Vijay Kumar accused has 
now been ordered to be detained un- 
der the Public Safety Act. 

In view of this order, this bail appli- 


cation has become infructuous which is ` 


disposed of accordingly.” 


4. The detenu was served with the 
detention order dated July 11, 1981 on 
the same day in jail because he was 
already in jail from June 25, 1981. The 
grounds for detention were served on 
him on July 15, 1981. The detenu sub- 
mitted his representation dated July 29, 
1981, addressed to the Secretary to the 
Government, Home 
Superintendent, Central Jail, Jammu 
where the detenu was detained. One 
Shri K. D. Sharma, In charge Superin- 


tendent, Central Jail, Jammu has stated 


in his affidavit dated Feb, 6, 1982 that 
the representation of the detenu dated 
July 29, 1981 was forwarded to the Gov- 
ernment at Srinagar vide Office letter 
No. 2595 dated July 29, 198r and simul- 
taneously a wireless message No, 2596 
on the same day was also sent to the 
Government intimating that the repre- 


sentation of the detenu had been for- 
warded to 


the Govérnment for appro- 


priate action. Mr. K. S. Salathia, De- 


‘puty Secretary to the Government of 
Ji ammu and’ Kashmir, Home Depart 
ment, ‘Jammu, ` in’ his affidavit dated 


detenu was 


Ea 
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Department, to the 


_ attempting to use, 


that the ‘yepre-" 
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from the Siiperintendent, Central Jail, 
Jammu in the office of the Home Dex. 
partment at Srinagar on Aug. 12, 1981. 
The department ie received the. com- 
ments of S, P., C, Ii D. Counter Intelli- 
gence, Jammu and thepeatler the . .case 
was processed on Aug. 24, 1981 in the 
office of the Home Department at Sri- 
nagar and the file was placed before 
the Home Secretary on Aug. 25, 1981, 
who recommended the same for appro- 
val on Aug, 28, 1981 to the Chief Minis- 
ter (Home). From the same affidavit, 
it further transpires that the Chief Min- 
ister rejected the. representation on 
Aug. 31, 1981 and the same was commu- 
nicated to the detenu on Sept. 1, .1981. 


In the meantime, the case of the detenu 


was referred to the Advisory Board on 
Aug. 3, 1981, The Advisory Board sub- 
mitted its report to the Government on 


‘Sept. 4, 1981. 


5.» One Rattanlal, the brother of the 
detenu moved Petition No. 31 of 1981 


for writ of habeas corpus in the High 
Court of Jammu and Kashmir at 
Jammu. The petition came up for 


hearing before the learned single Judge 
who by his judgment dated Dec. 7, 
1981 rejected the same, Thereafter the 
detenu by the present writ petition, 
moved this Court wader Art, 32 of the 
Constitution for a writ of Habeas Cor- 
pus, 


6. Section 8 of the Act prescribes 
grounds for detenticn, one such ground 
being to prevent any person from ‘acting 


-in any manner prejudicial to the secu- 


rity of the State’ The impugned order 
of detention recites that the detenu is 
detained with a view to preventing him 
from ‘acting in any manner prejudicial 
to the security of the State’ The ex- 
pression ‘acting in env manner prejudi- 
cial to the security of the State’: has 
been defined in S. 8 (3) of the Act to 
mean making preparations for using, or 
or using or instigat- 
ing, inciting, provoking or otherwise 
abetting the use. of force, to overthrow 
or overawe the Government established 
by the law in the State. The detenu 


‘contended before’ the - High Court that 


accepting all the activities attributed to 


the detenu in the grounds of detention 
_at, their face value. 
. dicial’ activity would. not fall within the . 


the alleged preju- 


ambit «e ts e expression: ‘acting in: any” 


” 
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anner prejudicia; to the security cf 
the State’ The definition of the expres- 
Sion as hereinbefore extracted indicates 
that the person accusec of ‘acting in any 
manner prejudicial to the security of 
the State’ must be shown to be making 
preparations for using, or attempting tə 
use, or using or instigating, inciting or 
provoking or otherwise abetting the use 
of force, and the intention or motive for 
the activity must be tc overthrow oF 
overawe the Government established by 
law in the State. The learned Judge 
of the High Court following an earlier 
Division Bench judgment of the same 
High Court in Kharati Lal v. State 1961 
Kash L, J. 71 : (1982 Cri. L. J. NOC 
54),. negatived this contention observing 
that where the Government accusation 
against the detenu is that he had been 
indulging in supplymg information fcr 
Pakistan Army Intelligence and wes 
passing on vital information pertaining 
to the Army deployment etc. to that 
Agency, such activities were likely to 
“assist Pakistan in any armed aggression 
against the State and were a threat - to 
the security of the State, This ‘view 
needs examination but as the argumert 
was not pressed befcre- us, we refrain 
from examining the same, 





7. Number of contentions were ad- 
vanced at the hearing of this petition 
but we propose to dea] with only two 
of them which in our opinion go to the 
root of the matter and which, when 
accepted, in our opinicn, would result in 
invalidation of the order. 


8.- The first contention is that the 
order of the District Magistrate suffers 
from non-application of mind inasmuch 
as the date on which he passeq the 
impugned order of detention dated July 
11, 1981, the detenu was long before 
arrested and locked up in jail on the 
allegation that he was suspected to have 
committed some offence under the En- 
emy Agents Ordinance 8 of Samvat Year 
2005, and, therefore, there was no pre- 
sent apprehension that the detenu, if 
not detained, was Likely to act in any 
prejudicial to the security of the State. 
The District Magistrate passed the im- 
pugned order of detention on being 
satisfied that with a view to preventing 
the detenu from acting in a manner 
prejudicial to the security of the State 
it was necessary to detain him. The 
order ex facie does not show that the 
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detaining authority was aware that the 
detenu was already arrested and kept 
in jail, If the detaining authority was 
conscious of the fact that the detenu 
was already arrested and confined in 
jail, the order ex <acie would have 
shown that even though the detenu was 
in jail, with a view to preventing him 
from acting in-a manner prejudicial to 
the security of the State it was neces- 
sary to détain him. There is a footnote 
in the order that the order was forward- 
ed to the S, P., C. J, D., Counter Jntelli- 
génce, Jammu, for execution of the or- 
der under S. 3 of the Act, The further 
direction was that netice of the order 
shall be given to Vijay Kumar s/o 
Anant Ram, r/o H, No. 609, Peer Mitha, 
Jammu, by reading over and explaining 
the same to him in language he under- 
stands, The detentioct order does not 
give the slightest indication that the 
detaining authority was aware that the 
detenu was already in jail and yet on 


the material placed before him he was ' 


satisfied that 2 detent on order ought to 
be made. There is nothing in the order 
to show that to the knowledge of the 
detaining authority the detenu was 
already in jail for a period of more 
than’ 16 days before the date on which 
he passed the order and that such de- 
tention in the opinion of the detain- 
ing authority was. not sufficient to pre- 
vent the detenu from acting in a man- 
ner prejudicial to the security of the 
state, and therefore power under S. 8 
of the Act is required to be exercised. 


9.~ The detenu in para 3 of his peti- 


tion before this Court has specifically 
averred that he was arrested on June 26. 
1981, the correct date being June 25. 
1981 under a false and fabricated charge 
Shri K. S. Salathia, Deputy Secre- 
tary to Government ot Jammu & Kash- 
mir, Home Department, who has filed 
the counter affidavit has with reference 
to the averments made in para 3 of the 
petition, made a very very ambiguous 
statement that for the purpose of J & K 
Public Safety Act the petitioner was 
arrested on July 11, 1881, pursuant to 
the detention order. It is nowhere 
suggested that the defaining 
was aware of the faet that the detenu 
was already in jail and that keeping in 
view the fact that the detenu was al- 
ready locked up in jail yet it was con- 
sidered necessary for preventing him 


authority . 


“t 
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from acting in a manner prejudicial to 
the security of the State to pass the de- 
tention order, It may further be point- 
ed.out that Shri A. Sahasranaman, the 
District Magistrate of Jammu | who has 
made the impugned detention order, 
filed an affidavit on Feb. 7, 1982. Of 
course, in fairness to him it must be 
stated that this affidavit was for the 
limited purpose of pointing out as to 
how he dealt with the case of Hans Raj, 
another detenu whose detention was 
quashed by this Court subsequent to the 
order of this Court, It may be noticed 
in passing that Hans Raj and the detenu 
were involved jointly in the activity, 
which led to the detention of the dete- 
nu, Even though this affidavit was 
filed for the limited purpose, it came on 
record after the case was taken up for 


- hearing by this Court and the affidavit 


— 


at least does not throw any light on the 
vexed question whether the detaining 
authority was aware of the fact that the 
detenu on being suspected of having 
committed a serious offence, was alrea- 
dy in jail for a period of more than a 
fortnight before the date of the impugn- 
eg detention order. Preventive deten- 
tion is resorted to, to thwart future 
action. If the deteru is already: in jail 
charged with a serious offence, he is 
thereby prevented from acting in a 
manner prejudicial tc the security of 
the State. Maybe, in a given case there 
yet may be the need to order preven- 
tive detention of a person already in 
jail, But in such a situation the detain- 
ing authority must disclose 
against 
whom an `*“order of preventive detention 
is being made is to the knowledge of the 


authority already in jail and yet for 
compelling reasons a preventive deten< 
tion order needs to be made. There is 


nothing to indicate the awareness of the 
detaining authority that detenu was al- 
ready in jail and yet the impugned or- 
der is required to be made. This, in 
our opinion, clearly exhibits non-appli- 
cation of mind and would result inin- 
validation of the order. We, however, 
do not base our order on this ground. 


10, The second contention which in 
our opinion goes to the root of. the 
matter is that there bas been a violation 
of S. 13 of the Act. S 13 provides as 
under: - 

“13. Grounds: of order of detention 
to be disclosed to persons affected by 
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awareness 
of the fact that the person 
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tained in pursuance of a detention 
order, the authority making the 
order shall as soon as may be, but not 
later than five days from the date of © 
detention, communicate to him the 
grounds on which the order has been 
made, and shall afford him the earliest 
opportunity of making a representation 
against the order to the Government.” 
XX XX XX XX 

41. The provision contained in Sec- 
tion 13 (1) is on par with the constitu- 
tional protection conferred by Article 
22 (5) of the Constitution of India. The 
contention is that the obligation on 
the detaining authority to afford to the 


detenu the earliest opportunity of 
making a representation against the 
order of detention, in order not to 


render it illusory simultaneously obliges 
the authority to whom the representa- 
tion is made to consider the same ex- 
peditiously. Submission is that a statu- 
tory right conferred on the detenu en- 
abling him to make a_ representation 


_ which of necessity must be giving an 


opportunity to point out to the Govern- 
ment as to why the detention order was 
not justified and that it must be revok- 
ed and the personal liberty deprived 
under the detention order must be re- 
stored, is to convince the Government 
to take into consideration the facts and 
contentions set out in the -representa- 
tion, which must imply that the Gov- 
ernment must consider the same. The 
earliest opportunity to be afforded for 
making representation inheres the cor- 
responding duty of the Government to 
consider the representation so received 
expeditiously. The reason behind en- 
acting this provision is manifest. When 
power to : detain without trial is 
exercised, the authority exercising 
the power must afford an oppor- 
tunity to the detenu to convince the 
Government/detaining authority that the 
power was not justifiably exercised or 
no occasion arose for exercise of the 
power. In a punitive detention which is 
the end product of a trial in which the 
convict participates and has full oppor- 
tunity to present his side of the case 
while preventive detention or- 
dinarily described as jurisdiction based 
on suspicion does not afford any oppor- 
tunity to the detenu to explain his side 
of the matter before he is deprived of 


/ 
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liberty the statute makes it obligatory 
on the authorities concerned to afford 
him an earliest opportunity to represent 
his side of the case and whick inheres 
the corresponding obligation on the au- 
thority to consider the same. The word 
‘earliest’? which qualifies the opportunity 
must equally qualify the correspondirg 


-jobligation of the State to deal with the 


representation, if and when made, as 
expeditiously as possible. Fhe opportu- 
nity contemplated by the section is tke 
opportunity to make a repr2sentation 
against the detention order to the Gov- 
ernment and therefore ex hypothesi 
soon after the person is deprived ‘of his 
personal liberty he must be afforded 
the earliest opportunity to make a re 
presentation. The representation is tD 
be made to the Government. Therefore 
the detenu who has already been 
served with the detention order and 
thus deprived of his liberty would or- 
dinarily be in a position to seng his re- 
presentation through the jail authorities. 
The jail authority is merely a communi- 
cating channel -because the representa- 
tion has to reach the Government which 
enjoys the power of revoking tke deten- 
tion order. The intermediary authori- 
ties who are communicating authorities 
has also to move with an amount of 
promptitude so that the statutory gua- 
rantee of affording earliest opportunity 
of making the representation. and the 
same reaching the Government is trans- 
lated into action. The corresponding 
obligation of the State to consider thé 
representation canno; be whittled dowr 
by merely saying that much time was 
lost in the transit. If the Government 
enacts a law like the present Act. em- 
powering certain authorities to make 
the detention order and also  simulta- 


|jmeously makes a statutory provision’ of 


opportunity ta 
is representation 
against his detention, to the Govern- 
ment'‘and not the detaining authority, of 
Government must 
gear up its own machinery to see that 
in these cases the representation. reach- 
es the Government as quickly as possi- 
ble and itis considered by- the authorities 


įwith equal promptitude. Any slackness: in 


this behalf ‘not properly explainej would 
be denial of the- protection: conferred . by 
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the liberty and, therefore, so soon’ after 
the detenu is’ deprivea of his personal: 


Counter: Intelligence 


- Home Secretary on. Aug. 25, 
recommended the same - for. _approvat on, 


the statute. and. would result in invalis 
‘dation of the order. 


12. Reverting to the facts of this’ case, 
the detenu who was in jail from.June 
25, 1981, was served with a detention 
order on July 11, 1981, the very day on 
which the detention order was . made. 
The grounds of detention were served 
upon him on July 15, 1981, Admittedly 
the detenu submitted his representation 
to the Superintendent of Jail on July 
29. 1981. One K. D. Sharma, Medical 
Officer, Central Jail, Jammu, in charge 
Central Jail, Jammu who has filed his 
affidavit dated Feb. 6, 1982, has admit- 
teq that the detenu submitted his re- 
presentation addressed to the Secretary 
to the Government. Home Department, 
on July 29, 1981, He proceeds to assert 


that the said representation in original ~ 


was forwarded by post to the Govern- 
ment in Srinagar vide his office Num- 
ber 2595 dated July 29, 1981, He fur- 
ther adds that a wireless message num- 


ber 2596 dated July 29, 1981, was also 


sent to the Government to ‘intimate 
that the representation of the .detenu 
had been forwarded to the Govern- 
ment for appropriate action. Postal 
communication fram Jammu to Srinagar 
hardly takes two days.unless. it is point- 
ed out that there was some break down 
of communication. Nothing to that ef- 
fect was brought to our notice. Now 
Shri Salathia has stated in his counter 
affidavit that as no representation was 
received a wireless message was sent on 
August 6, 1981, making reference to the. 
wireless communication from the Sup- 
erintendent of Jail. that the: representa- 
tion referred to in the wireless message 
of the Jail Superintendent has still not 
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been received at Srinagar. He. requested © 


the Superintendent to send a duplicate 
copy of the same by air consignment, 
and gave a further direction that in 
future all such communications should 
be- sent through -air consignment. Be that 
‘as it may, he says that the representa- 
tion was receivedin the office on August 
12-1981. The comments from S. P. C. I. D., 
were called for 
on August 14, 1981, He does not state 
the date on which they. were received 
but he says that the case was examined 
and processed on Aug. 24, 1981 in the 
office and the file was placed before’ the 
1981 who . 


$ 
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(Home) rejected the . representation. on 
August 31, 1981, and the fact of rejection 
of the representation was communicated 
to the detenu ‘on September 1, ‘1981. 
There are two time- -lags which may be 
noticed. Representation admittedly 
handed in to the Superintendent: of Jail 
on July 29, 1981, at Jammu reached Sri- 
nagar, the summer capital of the State 


on August 12, 1981, which shows a time - 


lag of 14 days. The second time lag is, 
from our point of view, more glaring. 
Even though the concerned office was 
made aware of the fact by the, wireless 
-message of the Superintendent of Jail, 
Jammu, dated July 29, 1981, that a re- 
presentation of the detenu has been 
sent by post, the first query about its 
non-receipt came as per the wireless 
‘message dated August 6, 1981. That 
can be overlooked, but if has one im- 
portant message. The concerned office 
was aware of the fact that a representa- 
tion has already been made and a dup- 


licate was sent for. With’ the | back- 
ground of this knowledge trace the 
movement of the representation 
from the date of its admitted receipt 


being August 12, 1981. If the represen- 
tation was received on August 12, 1981, 
and the same office disposed it of on 
August 31, 1981, 
lag of 19 days and the explanation in 
‘that behalf in the affidavit of oe Sala- 
„thia is far from convincing. . our 
opinion, in the facts of this a this 
‘delay, apart from being inordinate, is 
not explained on any convincing grounds. 


13. In Khudi Ram Das v. State of 
West Bengal, (1975) 2 SCC 81: (AIR 
1975 SC 550), this Court held that one 
of the basic requirements. of Cl, (5) .of 
Art. 22 is that the authority making the 
order of detention must afford the de- 
‘tenu the earliest opportunity of making 
a representation against the order of 
‘detention and this requirement would 
become illusory unless there is a cor- 
responding obligation on the detaining 
authority to consider the representation 


‘of the detenu as early as possible, Thus, 


.in the facts of this case we are not 
satisfied that the representation was 


„dealt with as early as possible or as position of the President and the Gover- 


_expeditiously as possible, and, therefore, 
there would be contravention of Sec- 
tion. 13 of the Act which would. result 
“in the- invalidation. of .the order, :-..-- 
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August 28, 1981, and- the Chief. Minister . 


there has been a time. 
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‘14, These are the reasons which had. 
prompted us to quash ang set aside the 
detention order. 

Order ' accordingly. 
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Devji Vallabhbhai Tandel, Petitioner v. 
The Administrator of Goa, Daman & Diu 
and another, Respondents 

With 

Narsinh Vallabhbhai Tandel, Petitioner 
v. The Administrator of Goa, Daman & 
Diu and another, Respondents, 

And 

Lallubhai Govanbhaj Tandel, Petitioner 
v, The Administrator of Goa, Daman & 
Diu and another, Respondents. 

(A) Government of Union Territories 


Act (20 of 1963), S. 44 — Scope — Ad- 
ministrator of Union Territories — Not 
purely constitutional functionary like 


President or Governor — Not bound to 
act on advice of Council of Ministers in 
al] matters — He is competent to pass 
order of detention. (Constitution of India, 
Arts, 74, 162,,239; Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act (52 of 1974), Ss. 2 (f), 3). 
' The Administrator of the Union Terri- 
tory appointed under Art. 239 is not 
purely a constitutional functionary and is 
not bound to act on the advice of the 
Council of Ministers, He is not in the 
same position as the Governor of a State 
or the President of India in the matter of 
discharge of executive functions conferred 
upon him. Therefore it cannot be said 
that the order of detention has to be 
made only by the Chief Minister and in 
the name of the Administrator and not 
by the Administrator, though ‘it can be 


made in the name of the Administrator. 


The Administrator is competent to - pass 
an order of detention and to dispose of 
the representation .of the detenu. 
i (Para 6) 
Conran of the language of Arts. 74 
and 163 with the language of S. 44 of the.. 
Act reveals the difference between the 


nor.on.the one hand and the Administra- 
tor of the Union Territory on the other. 
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The first difference is that he is similarly 
situated with the Governor but not with 
the President when he is to act in his dis- 
cretion under the Act, Further, the Ad- 
ministrator has to act on his own unaid- 
ed by the Counsel of Ministers when h is 
to exercise any judicial or quasi judicial 
functions. The Administrator even :n 
matters where he is not required to azt 
in his discretion under the Act or where 
he is not exercising any judicial or quasi 
judicial functions, is not bound to act ac- 
cording to the advice of the Council of 
Ministers. This becomes manifest from 
the proviso to S. 44 (1). In the event of a 
difference of opinion between the Council 
of Ministers of the Union territory and 
the Administrator, the right to decide 
would vest in the Union Government ani 
the Council of Ministers of the Union 
territory would be bound by the view 
taken by the Union Government. Further, 
the Administrator enjoys still some’mor? 
power to act in derogation of the advice 
of the Council of Ministers. (Para 6) 


Secondly, on difference of opinion if 
the matter is referred: to the President, 
then the Administrator can, during the 
interregnum, completely override the ad- 
vice of the Council of Ministers and act 
according to his light. Neither the Gov- 
ernor nor the President enjoys any suck 
power. Thus the basic functional differ- 


ence in the powers and position enjoyed ' 


by the Governor and the President on the 
one hand and the Administrator on the 
other is glaring. (Para 6) 

(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 (1) — Right of re- 
presentation — Copy of detention order 
in English served on detenu not knowing 
English — Copy of grounds of detention, 
however, served in language understood 
by detenu — Specific mention in grounds 
that detention was to preventing him 
from smuggling goods — No handicap te 
him in submitting representation —— No 


violation of Art. 22 (1) on ground that- 


order of detention was in English, (Con- 
stitution of India, Art: 22 (5). . AIR 1951 
SC 157 and AIR 1980 SC 2129, Disting. 
(Para 3) 
(C) Constitution of India, Arts. 22 (5). 
21 — Right of representation —- Scope — 
Detenu not entitled to be heard per- 
sonally nor through lawyer — Need not 
be produced before Magistrate within 24 
hours of detention — Nor entitled to con- 
sult or be defended by. lawyer of his 
_choice. (Conservation of Foreign Ex- 
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ALE R. 


change and Prevention of Smuggling 
Activities Act (52 of 1974), Ss. 3, 5, 8). 
A detenu does not have any right to 
be heard in person by the detaining au- 
thority. Nor can he be permitted cross 
examination of rebuttal evidence. The 
detenu has no right to appear before the 
detaining authority or before the Ad- 
visory Board by a legal practitioner. 
‘friend’ or an ‘agent’ who, in truth and 
substance, are friends of the detenu may 
appear for the detenu but if such a 
‘friend’ or ‘agent’ also happens to be a 
legal practitioner, he cannot, as of right, 
appear before the Advisory Board on be- 
half of the detenu. Further if: such a 
‘friend’ or an ‘agent’ of the detenu is es- 
sentially a comrade in the profession of 
the detenu for which he is detained, then 
such a ‘friend’ or ‘agent’ will also be 


barred from appearance on behalf of. the ` 


detem (Paras 12, 13, 14, 16) 

Any law providing for preventive de- 
tention would not be unconstitutional 
even if it contravenes Art. 22 (1) and (2). 
A person detained under a law providing 
for preventive detention cannot claim as 
a matter of constitutional right tọ con- 
sult and be defended by a lawyer of his 
choice. Nor can he insist upon being pro- 


duced before a magistrate within 24 hours. 
(Para 13) © 


of his arrest, 


It is implicit in Sub-Art. (5) of Art. 22 
that the representation has to be a written 
representation communicated through 
the jail authorities or through 
any other mode which the detenu thinks 
fit of adopting but the detaining auth- 
ority is under no obligation to grant any 
oral hearing at the time of considering 
the representation. If the representation 
has to be a written representation, there 
is no question of hearing any one much 
less a lawyer. Case law discussed. 

(Para 14) 
Chronological Paras 
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BAHARUL ISLAM, J.:— These three 
writ petitions under Art. 32 of ‘the Con- 
stitution of India involve common ques~ 
tions of facts and law, This common 
order of ours, therefore, will dispose’ of 
all of them. It will be sufficient if we 
refer to the facts only of Writ Petition 
No. 8070 of 1981. This petition is directed 
against the order dated 11th September, 
1981 made under Section 3 of the Conser- 
vation of Foreign Exchange and Preven- 
tion of Smuggling Activities Act, 1974 
(the COFEPOSA) by the Administrator 
of Goa, Daman and Diu (hereinafter ‘the 
Administrator’), detaining the petitioner 
"with a view to preventing him from 
smuggling goods”, 


2. The material facts in a nutshell as 
alleged in the grounds of detention in 
Writ Petition No. 8070 of 1981 are that 
-the petitioner along with Lallu Govan 
Tandel alias Lallu Malbari, Narsinh Val- 
labhbhai Tandel (the petitioners in the 
other two writ petitions) and Narsingh- 
bhai Daulabhbhai (detenu since releas- 
ed) indulged in smuggling of foreign 
goods such as fabrics, speakers, cassettes, 
video cassettes, wrist watches, refrigera~ 
tors silver etc. The goodsin 36 packages 
were recovered from House No. 12/134 of 
Daman Municipal Area. These goods were 
kept there by two persons, namely; Tulsi- 
bhai Ranchhodhbhaj Tandel and Mangal- 


bhai Bhulabhai Tandel engaged by the. 


aforesaid four detenus for lifting the said 
36 packages from a vessel grounded in 
sea off Ghati Sheri, Nani Daman. The 
contraband goods recovered were worth 
Rs. 5,30,281.50. The aforesaid Tulsidas 
and Mangalbhai made certain statements 
on 2nd July, 1981 implicating the afore- 
said four persons including the petitioner. 
When the Customs squad was keeping a 
watch on Nanj Daman coast, a vessel was 
found in the sea and goods were being 
unloaded. In the process Tulsibhai Ran- 
chhodhbhai and Mangalbhai Bhulabhai 
were aecosted and each had a package 
with him and on being led by them the 
customs squad reached the house bearing 
municipal No. 12/134. On being question- 
ed, the aforementioned two labourers 
Tulsibhai and Mangalbhai stated that 
they were engaged as labourers for trans- 
porting packages of contraband goods 
from a vessel grounded in sea on Ghati- 
sheri to the said house bearing No. 12/134. 
Tulsibhaj and Mangalbhai, in the course 
of interrogation, admitted that they were. 
engaged by detenu  Devji Vallabhbhai 
Jandel and Lallu Govan for unloading 
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the packages containing contraband 
goods. . 

3. The impugned order of detention 
dated 11th September, 1981 (Annexure 
‘A’) together with the grounds of deten- 
tion (Annexure ‘B’) were served on the 
petitioner on June 30, 1981,, which was 
the date of apprehension. 

4. The first submission of Mr. 
Jethmalani, learned counsel for the peti- 
tioner, is that under the Government of 
Union Territories Act, 1963, (hereinafter 
the Act), the order of detention can be 
made only by the Chief Minister and in- 
the name of the Administrator and not 
by the Administrator, though it can be 
made in the name of the Administrator. 
in the instant case, the order of detention 
was made, and the representation dated 
10th October, 1981 of the petitioner was 
disposed of, by the Administrator, which, 
it is submitted, is not permissible in law. 

The argument sought to be made seems 
to be that the status of the Administrator 
is similar to that of the Governar of a 
State and as such the Administrator had 
to act with the aid and advice of the 
Council of Ministers. Admittedly, . there 
is an-elected Assembly with a Council of 
Ministers in the Union Territory of Goa, 
Daman and Diu. Therefore, the argument 
proceeds, the Administrator on his own 
cannot make an order of detention. The 
order can be made by the Chief Minister 
or any other person authorised under 
Section 3 of the COFEPOSA in the name 
of the Administrator. 

On the other hand in Paragraph 7 of 
stated 
by the respondent, “that the respondent 
has full authority to make the order of 
detention. under COFEPOSA in exercise 
of the powers conferred under the 


™ 7 


“statute. In case of the Union Territories - 


the power of detention is specifically 
conferred on the Administrator by 
virtue of the definition of the “State Gov- 
ernment” under Section 2 (f) of the 
COFEPOSA Act, 1974 and as such -the 
‘Administrator as the detaining authority, 
has to form his own opinion and is not 
bound to act on the aid and advice of his 
Council of Ministers............ Even, then 
the Administrator has considered the ad- 
vice of the Chief Minister, who is the 
Minister incharge of the department 
dealing with COFEPOSA matters”. 

5. Mr. Eduardo Faleiro, learned coun- 
sel appearing for Respondent No. 1 (the 
Administrator) has placed the entire re- 
cords before us. On a perusal of the rel- 
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“evant papers, we find. that the matter was 
routed through. the' Chief Minister -who 


. considered the case and sent it to - the: 
passaj - 


Administrator, .who, thereafter, 
the order of detention. There is thus a 
substantial compliance of S. 3 of tha 
COFEPOSA Act. Even so, the legal sub- 
mission of learned counsel has to be 
_ answered, as. he urged it with vehemence. 


6. Section 2 (f) of the COFEPOSA. 
Act provides: 

“In this Act, unless the context other- 
-wise requires,— ) 

(5 “State Government”, in relation to 

a Union Territory, means the administra- 
tor thereof”, 
In the Union Territories Act, 1963 (here- 
inafter the ‘Act’), under clause (a) of sub- 
section (1) of Section 2, ‘Administrator’ 
has been defined as: 

*tAdministrator’ means the administra- 
tor of a Union Territory appointed by the 
President under Article 239”. 

Under clause (h) of sub-section (1) of 

Section 2, “Union Territory” has beer: 
defined as: . ; 
"Union Territory’ means any of the 
Union Territories of Goa, Daman 
and Diu......... ” (Material portion only) 
Sub-section (1) of Section 3 of the 
COFEPOSA Act provides: 


“The Central Government or the State 
Government or any officer of the Central 
Government, not below the rank of a 
Joint Secretary to that Government, spe- 
cially empowered for the purposes of this 
section by that Government, or any officer 
of a State Government, not. below the 
' rank of a Secretary to that Government, 
specially empowered for the. purposes of 
this section by that Government, may, tf 


®eaweseaeoanne 


satisfied, with respect to any person (in- - 


cluding a foreigner), that, with a view to 
preventing him from acting in any 
manner prejudicial to the conservation or 
augmentation of foreign exchange or with 
a view to preventing him from— 

(i) smuggling goods, or 

(ii) abetting the smuggling of goods, or 

(iii) engaging in transporting or con- 
cealing or keeping smuggled goods, or ` 

(iv) dealing in smuggled‘ goods other-. 
wise than by engaging in transporting or 
concealing or keeping smuggled goods, or 
o (v) harbouring persons engaged ` in 


smuggling goods or in. abetting the smug- ° 


gling of goods, 


it is-necessary so to do, make an order _ 
‘directing that such person” be “detained.” . 
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‘tion or to give such direction in 


,ministrator of the Union Territory 


AT. R. 
. The. fasciculus-of Ss. 44 to 46 in Part. IV- 
of the Act provides for setting . up a 
Council of Ministers. S. 44 reads as under: 

“44. Council of Ministers — (1) There 
shall be a Council of Ministers in each ~ 

Union Territory with the Chief Minister: 
at the head to aid and advise the Ad- 
ministrator in the exercise of his func- 
tions in relation to matters with respect 
to which the Legislative Assémbly of the 
Union Territory has power to make laws 
except in so far as he is required by or 
under this Act to act in his discretion or. 
by or under any law to exercise any judi- 
cial or quasi-judicial functions: | 

Provided that in case of difference of 
opinion between the Administrator and 
his Ministers on any matter, the Admin- 
istrator shall refer it to the President for 
decision and act according to the decision 
given thereon by the President, and — 
pending such decision it shall be com- 
petent for the Administrator in any case 
where the matter is in his opinion so 
urgent that it is necessary for him to 
take immediate action, to take such ac~ 
the 
matter as he deems necessary’”’, 

xx . XX XX -` XX 

Section 46 confers power on the Presi- 
dent to make rules: (a) for the allocation 
of business to the Ministers; and (b) for 
the more convenient transaction of busi- 
ness with the Ministers including. the 
procedure to be adopted in the case of 
difference of opinion between the Ad- 
ministrator and the Council of Ministers 
or a Minister. Sub-sec. (2) provides that 
save as otherwise provided in the Act, all 

executive action of the Administrator, x 
whether taken on the advice of his 
Ministers or otherwise, shall be expressed 
to be taken in the name of the Admin- 
istrator. The contention is that the Ad- 

ap- 

pointed under Art. 239 of the Constitu- 
tion by the President is in the same posi- 
tion as the Governor of a State or the 

President of India inthe matter of dis- 
charge of executive functions conferred 
upon him and he must act on the advice 
of the Council of Ministers. It was ac- 
cordingly further submitted that the Ad- 


-ministrator cannot act on his own and in 


this case it is claimed on behalf of the. 
Administrator in the affidavit that he can, , 
act on his own as stated above. Reliance: 
was placed on Shamsher Singh v. State: 
of Punjab, (1975) 1 SCR 814: (AIR 1974 
SC 2192), wherein it was held that. the 
President or - the Governor’ acts. con the! 
aid-and- advice of; the Council of Ministers; 
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with the.Prime Minister at the head in 
the case of the Union and.. the Chief 
Minister at ‘the head in the case of a State 
in all matters which vest in the executive 
whether those functions are executive or 
legislative in character. It was further 
held that neither the President nor- the 
Governor is to exercise the executive 
functions personally. It is not possible to 
accept this submission. 


Article 74 provides that there shall be 
a Council of Ministers with the Prime 
Minister at the head to aid and advise the 
President who shall, in the exercise of his 
functions, act in accordance with such 
advice, The proviso to the Article is not 
material. Similarly, Art. 163 provides that 
there shall be a Council of Ministers with 
the Chief Minister at the head to aid and 
advise the Governor in the exercise of 
“his functions, except in so far as he is by 
or under this Constitution required to 
exercise his functions or any of them in 
his discretion. Once we compare the lan- 
guage of Arts. 74 and 163 with the lan- 
guage of S. 44 of the Act, ‘the difference 
between the position of the President and 
the Governor on the one hand and the 
Administrator of the Union territory on 
the other becomes manifest. The first dif- 
ference is that he is similarly situated 
with the Governor but not with the Pre- 
sident when he is to act in his discretion 
under the Act. . Further, the Administra- 
tor has to act on his own unaided by the 
Council of Ministers when he is to exer- 
cise any, judicial or quasi-judicial func- 
tions. The nearest, analogy to this provi- 
sion. is one to be found in Art. 217. (3) 
when the President has to determine the 
age of a Judge of the High Court. It 
has been held that while exercising | the 


power conferred by Art. 217 (3), the Pre- 


sident discharges a judicial function and 


is not required to act on the advice of thè.. 


Council. of Ministers his . only 
obligation being to decide the 
question about the age of the Judge after 
consulting the Chief Justice of India. (see 
Union of India v. J. P. Mitter, (1971) .3 
SCR 483 (at-p: 504-505) : (AIR 1971 SC 
1093 at pp. 1105, 1106)). But there the ana- 
logy ends. The Administrator even. in 
matters where he is not required to act in 


Ihis discretion under the Act or where he 


is not exercising any judicial: or quasi- 
judicial: functions, is not bound to. act 
according to the advice of the Council of 
Ministers. This. becomes manifest from 
the proviso’ to..S. 44. (1): 
from .the proviso: that- in: the event of a 
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difference of opinion between the Ad- 
ministrator and his Ministers: on - any 


matter, the Administrator shall refer the 
matter to the President for decision and 
act according to the decision given there- 
on by the President. If the President’ in 
a given situation agrees with what ` the 
Administrator opines contrary to the ad- 
vice of the Council of Ministers, the Ad- 
ministrator would be able to override the 
advice of the Council of Ministers and on 
a reference to the President under the 
proviso, obviously the President would 
not according to the advice of the Council 
of Ministers given under Art. 74. Vir- 
tually, therefore, in the event of a differ- 
ence of opinion between the Council of 
Ministers of the Union territory and the 
Administrator, the right to decide would 
vest in the Union Government and the 
Council of Ministers of the Union terri- 
tory would be bound by the view taken 
by the Union Government. Further, the 
more 
power to act in derogation of the advice 
of the Council of Ministers, 


The second limb of the proviso to Sec- 
tion 44 (1) enables the Administrator that 
in the event of a difference of opinion be- 
tween him and the Council of Ministers 
not only he can refer the matter to the 
President but during the interregnum 
where the matter is in .his opinion so 
urgent that it is necessary for him to take 
immediate action, he has the power to 
take such action or to give such direc- 
tions in the matter as he deems necessary. 
In other words, during the interregnum 
he can ‘completely override the advice of 
the Council of Ministers and act accord- 
ing to his light. Neither the Governor nor 
the President enjoys any such power. 
This basic functional difference in the 
powers and position enjoyed by the Gov- 
ernor and the President on the one hand 
and the Administrator on the other is so 
glaring that it is not possible to hold on 
the analogy of the decision in Shamsher 
Singh’s case that the Administrator is 
purely a constitutional functionary bound 
to act on the advice of the Council of 
Ministers and cannot act on his own. 
Therefore, for this additional reason also 
the submission of Mr.. Jethmalani must 
be. rejected. 

7. The. second‘ submission'of ‘learned 
counsel was to the effect that the state- 
ments of labourers Tulsibhai and Mangal-. 


bhai of 30th June; 1981, being the earher 


statements of the two ‘labourers ` were not 
supplied :to the detenu but only .the two 
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statements of ist July, 1981, were supp} 
ed and, therefore, the detenu was pre- 
vented from making an effective repre- 
sentation by which he wanted to con- 
trovert the statements of Tulsibhai and 
Mangalbhai. The submission was that in 
their statements recorded on lst Jub, 
_ 1981, they did not state that during the 
earlier interrogation on the night of 30th 
June, 1981, they informed the Customs 
Authorities that they were employed as 
labourers by the detenu and Lalubka 
Govan. Consequently, it was contended, 
the detaining authority had no material 
from which to infer that on being first sc 
costed by the customs squad the two 
labourers gave out that they were engag- 
ed in this unlawful activity as wage 
earners by the detenu and Lallu Goven. 
The submission has no merit because 
there are two statements, one of Custems 
Inspector, Mr. Patel, and the other caf 
Customs Officer, Mr. Fitter both of which 
show that on being interrogated during 
the night of 30th June, 1981, the afore 
mentioned two labourers gave out thet 
they were engaged for unloading packages 
-containing contraband goods from the’ 
grounded vessel to a house in Neni 
Daman by the detenu and Lalu Govan; 
and there is no dispute that the state- 
ments of Mr. Patel and Mr. Fitter were 
given to the detenu. Further, the griev- 
ance made by the detenu is not warranted 
by the materials on record. For, in the 
penultimate paragraph of the grounds of 
detention, it was stated, “copies of tke 
statements and other documents which 
have been taken into consideration by ihe 
detaining authority are also enclosed as 


per the index attached” (underline mine). 
Thereafter, no grievance appears to have 


been made by the detenu in his represen-, 


tation. Even from the grounds in the 
Writ Petition, it does not appear which 
documents, if any, were not supplied -0 
the detenu. The records show that there 
was great tension on the date at the place 
of apprehension and as such no state 
ments could be and were recorded on -he 
date of apprehension, but subsequent:y 
recorded on 2nd July, 1981. The submis- 
sion therefore has no substance. 

8. The third submission of learned 
counsel is, “that the order of detention 
was not properly served”. The submission 
is that the Gujarati translation of ‘ihe 
crder was not supplied to the detenu. Ac- 
cording to the learned counsel, “the peti- 
tioner does not know and cannot speak or 
write in a language other than Gujarati, 
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and that Annexure ‘A’ ought to have been 
translated into Gujarati. The petitioner 
was thereby deprived of an opportunity 
of making an effective representation 
against his detention”. The submission is 
not wholly correct on facts. Annexure ‘A’ 
is the ‘ORDER’ expressed in terms of 
Section 3 (1) of the COFEPOSA. It is in 
English and reads: 
“SECRET 

No. 14/3/80/HD(G) 

Administrator of Goa, 

Daman & Diu, 

Cabo Raj Niwas, 

Caranzalem (P, O.) 

Goa. ; 

ORDER 
WHEREAS, I, Jagmohan, Administra- 

tor of Goa, Daman and Diu, am satisfied 
with respect to the person known as Shri 
Devji Vallabhbhai Tandel 
Boss son of Shri Vallabhbhai Tandel re- 
siding at H. No. 1/255, Fenta Sheri, Vadi 
Falia, Nani Daman, that with a view to 
preventing him from smuggling goods, 


It is necessary to make the ` following 
order: 
Now, therefore, in exercise of the 


powers conferred by Section 3 (1) of the. 


Conservation of Foreign Exchange and 
Prevention ‘of Smuggling Activities Act, 
1974, Pus A 
I, Jagmohan, Administrator of Goa, 
Daman and Diu direct that the said Shri 
Devji Vallabhbhai Tandel be detained at 
the Central Jail, Aguada, and the enclos- 
ed grounds of detention be served on 
SEAL 
Place :— Cabo Raj Niwas 
Date :— 11-9-81 
Encl: As above 
Sd/- 
(Jagmohan) 
Administrator of Goa, Daman 
and Diu. 
To 
Shri Devji Vallabhbhai 'Pandel 
` - alias Devji Boss, 
H. No. 1/255, Fenta Sheri, 
Vadi Falia, Nani Daman.” 


Admittedly, this ‘ORDER’ as per An- 
nexure ‘A’ was in English but the en- 
closure, Annexure ‘B’ which contains the 


E 


alias Devji 


grounds of detention together with the x 


materials on which the grounds were 
based was in Gujarati. In paragraph 8 of 
the counter-affidavit filed on behalf of 
the Administrator, it has been stated: 
“As regards Ground D it is denied that 
the detaining authority has not furnished 
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Gujarati version of the order of detention 


knows Gujarati and accordingly the 
grounds of detention have been commu- 
nicated to the petitioner in Gujarati lan- 
guage. The allegation is, therefore, unten- 
able”, i 

The above statement of the respondent 
is supported by the internal evidence of 
Annexure ‘B’ itself. For, in the penulti- 
mate paragraph of the “grounds” it has 
been stated: l 

“The Gujarati version of the grounds 
of detention is enclosed to enable you to 
understand the grounds for which deten- 
tion order is passed against you”. 

This shows that the Gujarati version of 
the grounds as per Annexure ‘B’ was sent 

_ to the detenu along with the ORDER as 
™ per Annexure ‘A’, Admittedly, the detenu 
is a Gujarati speaking person. 

So far as the non-supply of the 
Gujarati version of the ORDER as per 
Annexure ‘A’ is concerned, in our opin- 
ion, there has been no violation of Arti- 
cle 22 (5) or any other Jaw. The ORDER 
as per Annexure ‘A’ was a mere formal 
recital of S. 3 (1) of the COFEPOSA, 
showing the provision of law under which 
the order of detention has been made. 
Although, the section of the COFEPOSA 
has not been mentioned in the last but 
two paragraphs of the “grounds”, it has 
been stated that the detenu engaged him- 
self “in smuggling goods and that there is 


sufficient cause to pass detention order ` 


against you with a view to preventing 

w fyou from smuggling goods”, which was 
in Gujarati. It cannot, therefore, be said 
that the detenu was in any way handi- 
capped in submitting his representation, 
or there has been any violation of Arti- 
cle 22 (5) of the Constitution, 


9. The learned counsel, in support of 
his third submission, cited before us the 
decision of this Court in the case of 
State of Bombay v.-Atma Ram Sridhar 
Vaidya, reported in 1951 SCR- 167 : (AIR: 


1951 SC 157). The decision is beside the: 


point and need not be referred to. 
Learned Counsel for the petitioner also 
cited another decision of this Court re- 
_ ported in (1980) 4 SCC 427 : (AIR 1980 
àr SC 2129). In that case, it has been held 
that failure to supply the grounds of 
detention in the language understood by 
the detenu violates Art. 22 (5) of the 
Constitution. In the instant case, as. we 


have found above, the Gujarati transla- - 


tion of the grounds was supplied to the 
detenu. The decision cited has not held 
that the ORDER expressed in terms of 
S. 3 (1) of the COFEPOSA must also be 
in the language understood by the de- 
tenu. S. 3 (1) as stated above merely 
gives power of detention to the detaining 
authority. This submission also has no 
substance. 

10. The fourth submission of learned 
counsel was that by a telegram dated ist 
October, 1981, the detenu requested fer 
an immediate hearing through his lawyer 
but this request was denied. There was a 
delay of six days in deciding the matter. 
This was contrary to law. That apart, the 
“respondent misled the detenu by indi- 
cating to him that the only way by which 
the Administrator could be persuaded 
would be a representation through the 
jail”. The factual part of the submission 
is not correct. On Ist October, 1981, one 
Shri Thaku Ajwani, Advocate for the 
‘petitioner, sent a telegram to the Ad- 
ministrator. It was in the following 
terms: 


“Jagmohan, 

Administrator of Goa 

Daman & Diu 

Cabo Raj Niwas 

Caranzalem Goa 
Ordinary ` 

Detenus Devji Vallabhbhai Tandel and 

Narsinbhai Durlabhbhai Tandel Detained 
under COFEPOSA Orders D/- 11th Sept- 
ember, 1981 have instructed me to appear 
before you and represent their case for 
revoking detention orders (stop) kindly 
intimate forthwith date time and place, 


Thaku Ajwani Advocate 22 
Panchshila C Road Churchgate 
Bombay 400 020 i 
9 


eeoona EEEE EEEE] 


There was a reply telegram by the 
Chief Secretary of the Union Territory 
in question. The post copy of the reply 
telegram reads thus : (material portions 
only) : 


“State Telegram Express 
Advocate Shri Thaku Ajwani 

Chambers C/o Ram Jethmalani 
Advocate Supreme Court 

22, Panchasheela C Road, 


-Churchgate, Bombay-400 020 


VERE No. 14/3/80/HD (G) (.) Reference 
your letter dated ist October, 1981 re- 
garding detention of Sarvashri Deviji 
Vallabhbhai Tandel and  Narsinbhai 
Durlabbhai Tandel detained under COFE- 
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POSA Act received in the Office of the 
Administrator on 5/10/1981 (.)-'Your:Tele- 
gram dated Ist .October, 1981 referred 
therein had: been replied under this de- 
partment’s telegram of ‘even number 
dated 6th October, 
have also been sent to the concerned. ce- 
tenus at Central Jail Aguada (.) cæ- 
tents of the said telegram are reproduced 
below (.) quote (.) your telegrarn dated 
ist October, 1981 addressed to he Ad- 
ministrator, Goa, Daman and Diu regard- 
ing detention of Sarvashri Devji Vailab- 


bhai Tandel and Narsinbhai Durlabbkzi 


Tandel detained under COFEPOSA Act () 
your request for appearance before tha 
Administrator and represent the case of 
the aforesaid detenus has been carefully 
considered by the Administrator and he 
has decided that the detenus can make 
representation to the Administrator 
through Central Jail Aguada where they 
are detained (.) the representation of the 
aforesaid detenus will receive his ‘due 
consideration as and when they are re~- 
ceived (.) unquote (.} 
ore Chief Sec......” 

It has been stated in paragraph 9 of 
the counter-affidavit as follows: 

NO ais , it is admitted that the telegram 
dated lst October, 1981, purported to have 
been made by the Advocate on behaif of 
petitioner requesting the Administrator 
for grant of personal appearance before 
him for revocation of detention order wes 
received in the office of the Administra- 
tor on 3rd October, 1981. The request 
was duly examined and it was felt thet 
under the law, the detenu is not entitled 
to be represented by an Advocate and the 
Detaining Authority is not legally bound 
to grant the prayer made on bekalf of 
the detenu. The Advocate of the peti- 
tioner was telegraphically informed on 
6th October, 1981 that the request had 
been duly considered by the Administra- 
tor who had decided that the detenu 
could make a representation to the Ad- 
ministrator through the Superintendent, 
Central Jail, Aguada, where he was de- 
tained and that the same would receive 
his due consideration as and: when it wa3 
received. A copy of the said telegram 
sent to the’ Advocate was also endorsed 
to the detenu and the same was received 
by him on 7th October, 1981. A le<ter in 
confirmation of the Advocate’s te_egram 
= was received from the. Advocate of the 
petitioner in the office of the Administra- 


tor on. 5-10-1981 and the same was re- 
|. “plied ‘to’. telegraphically -on %th. October, 
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1981 and its copies.. 


-sidered by the Administrator” who, 


ALR: 
: reiterating the ` eáarër pòsi- 
tion as conveyed in the said telegram of 


: 6th October: 


The allegation that 10 days were taken 
by the respondent in only deciding the 
representation. and in coming to the con- 
clusion that he would not permit a law- 
yer to plead for revocation of the order 
of detention is, therefore, not correct. To 
give further details, the telegram of the 
petitioner’s Advocate was received in the 
Administrator’s office on 3rd October, 
1981, and was sent to the Joint Secre- 
tary (Home) the same day, It was refer- 
red to the Law Department on 3rd Octo- 
ber, 1981 itself and through usual 
channels reached the Law Secretary on 
sth October, 1981, the 4th of October be- 
ing a Sunday. The Law Secretary gave 
his opinion and referred the telegram to 
the Home Department on the same day? 
i. e. 5th October, 1981. In the Home De- 
partment it was sent by the Under Secre- 
tary (Home) to the Chief Secretary and 
by the latter to the Chief Minister the 
same day. On 6th October, 1981, it was 
examined by the Lt. Governor and the 
reply was sent to the petitioner on, the 
same day. The reply_was received by the 
petitioner/detenu on 7th October, 1981”. 


In addition to the above explanation of 
respondent in para 9 of the counter-affi- 
davit, we perused the file and we are 
satisfied that there was no delay in dis- 
posal. On the contrary, it may be said to 
the credit of the administration that -it 


-was dealing with the matter with utmost 


promptitude. l 


11. Now to examine the second part © 
of the fourth contention of learned coun- 
sel. His submission is that the Adminis- 
trator committed an illegality not only 
by refusing the detenu to be heard 
through a lawyer, but, in addition, by 
misleading the. detenu by his telegram. 
The detenu’s counsel, Mr. Ajwani, in- 
formed the Administrator that the detenu 
had.instructed him to represent his case 


‘before the- Administrator. He made a re- 


quest to the Administrator to let him 
know the date, time and place of his ap- 
pearance before the Administrator. The 
reply telegram quoted above has stated 
that his request has been “carefully con- 
byy 
implication, rejected the request.. Besides, 
it was further stated in the . telegram 
that the Administrator “has decided that 
the detenu can make representation to the 


-. Administrator through the: jailor -and. thats 


} 


as 
à 


1982 .. 


the representation so sent would be duly- 
considered by the 


Administrator ; to 
which exception has been taken. In: these 
circumstances, the following questions 
arise : 


(1) whether the detenu has a right to . 


appear before the detaining authority 
through a lawyer; 

(2) whether the last sentence in the 
telegram has misled the detenu, 

Mr. Jethmalani submits that Arti- 
cle 22 (3) enables the legislature to take 
away the common law right of acting 
through an agent generally or through a 
particular class of agents. The statute 
does not deal with the general but with 
a particular class, namely, the legal prac- 
titioners. The statute confines this legal 
disability to the matter connected with 
reference to the Advisory Board. So he 
submits that lawyers are not completely 
sought to be excluded. Under Art. 22, 
counsel submits, there are two distinct 
and independent rights : (1) to persuade 
the detaining authority to revoke the 


order of detention and (2) to persuade. 


the Advisory Board to disapprove the 
detention, It is only in the second pro- 
cess that the agent called lawyer is ex- 
cluded. The learned counsel further sub- 
mits that every person has a common law 
right to employ an agent and do an act 
through him. The detenu could, therefore, 
send an ‘agent’: or a ‘friend’ who might 
have been his lawyer. 

' Let us first examine whether 
lawyer. This ‘examination need not de- 
tain us long. 

Section 8 (e) of the COFEPOSA reads: 
(material portion only) 

“For the purposes of sub-clause (a) of 
clause (4) and sub-clause (c) of clause 
(7), of Article 22 of the Constitution, — 
(e) — a person against whom an order 
of detention has been made under this 


Act shall not be entitled to, appear by 


any legal practitioner in any matter. con- 
nected with the reference to the Advisory 
Board, E ” (emphasis added): 

~ Clause (e) in express terms disentitles 
the detenu to appear through a legal 
practitioner in any matter connected .with 
the reference to the Advisory Board. It 
is indisputable that a 
which is pending -before the- Administra- 
tor is undoubtedly a matter connected 
with the reference to the Advisory Board. 


The detenu,, therefore, has. no: right. to ap- 
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pear before the.. detaining authority or 
before the paVSCrY Board by a legal 
practitioner.. 

-This Court: in the case of Smt. Hem- 
lata Kantilal Shah v. The State of Maha- 
rashtra reported in (1981).3 Scale 1657 3 
(AIR 1982 SC 8 at p. 11) have held: 

“Section 8 (e) has not barred repre- 
sentation of a detenu by a lawyer, It only 
lays down that the detenu cannot claim 
representation by a lawyer as of right. It 
has given the Board a discretion to per- 
mit or not to permit representation of 
the detenu by counsel aceording to the 
necessity in a particular case”. l 


In the case of A- K. Roy v. Union of 
India reported in (1982) 1 SCC 271 : (AIR 
1982 SC 710) relied on by Mr. Jethmalani, 
a Constitution Bench of this Court has 
held : 


"First and foremost, we must consider 
whether and to what extent the detenu 
is entitled to exercise the trinity of 
rights before the Advisory Board; (i) the 
right of legal. representation; i) the 
right of cross-examination and (iii) the 
right to present his evidence in rebuttal. 
These rights undoubtedly constitute the 
core of.just process because without 
them, it would be difficult for any person 
to disprove the allegations made against 
him and to establish the truth. But there 
are two considerations of primary inpor- 
tance which must be borne in mind in 
this regard. There is no prescribed 
standard of reasonableness and. therefore, 
what kind of processual rights should be 
made available to a person in any pro- 
ceeding depends upon the nature of the 
proceedings - in relation to which the 
rights are claimed. The kind of issues 
involved.in the proceeding determine tne 
kind of rights available to the persons 
who are parties to that proceeding. 
Secondly, the question as to the availabi- 
lity of rights has to.be decided not gene- 
rally but.on the basis of the statutory 
provisions- which govern the proceeding, 
provided of course that those provisions 
are valid sisese ” (para 85) 

“Turning first to the. right of legal] re- 
presentation which is .claimed by the 


' petitioners;- the: relevant Article of the 


Constitution to. consider .- is- Article 22 


‘which bears the' marginal note “protec- 


tion against arrest and detention in cer- 
tain : cases”. - That article provides by 


‘Ci: (1) that no person who is arrested - 
shall be detained in custody without: be- — 


ing informed, -as soon ‘ag-‘may be, of the 
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grounds for such arrest nor shall he be 
denied the right to consult, and to be d2- 
fended by, a legal practitioner of kis 
choice, Clause (2) requires that every 
person who is arrested and detained in 
custody shall be produced before the 
nearest Magistrate within a period of 24 
hours of such arrest and that no person 
-Shall be detained in custody beyond the 
said period without the authority of a 
Magistrate. Clause (3) provides that 
nothing in clauses (1) and (2) shali apply 


(a) to any person who for the time beirg. 


is an enemy alien; or (b) to any person 
who is arrested or detained under ary 
law providing for preventive detention. 
It may be recalled that clause (4) (a) of 
Article 22 provides that no law of pre- 
ventive detention shall authorise the de- 
tention of a person for a period longer 
than three months unless the Advisory 
Board has reported before the expiry 
of the said period of three months thet 
there is in its opinion sufficient cause for 
such detention, By clause (7) (c) of Arti- 
' cle 22, thé Parliament is given the power 
to prescribe by law the procedure to be 
followed by the Advisory Board in an in- 
quiry under clause (4) (a). (para 86) . 
“On a combined reading of clauses (1) 
and (3) (b) of Art. 22, it is clear that the 
right to consult and to be defended by a 
legal practitioner of one’s choice, which 
is conferred by clause (1), is denied by 
clause 3 (b) to a person who is detained 
under any law providing for preventive 
detention. Thus, according to the express 
intendment of the Constitution itself, no 
person who is detained under any law, 
which provides for preventive deteniion, 
can claim the right to consult a legal 
practitioner of his choice or to be defend- 
ed by him. In view of this, it seems to us 
difficult to hold, by the application of ab- 
stract, general principles or on a priori 
consideraticns that the detenu has the 
right of being represented by a legal 
practitioner in the proceedings before the 
Advisory Board ......... It is indeed true 
to say, after the decision in the Bank 
Nationalisation case, that though the sub- 
ject of preventive detention is specifically 
dealt with in Art. 22,--the require- 
ments of Art. 21 have nevertheless to be 
satisfied It is therefore necessary that the 
procedure prescribed by law for the pro- 
ceedings before the Advisory Boards 
must be fair, just and reasonable. But 
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then, the Constitution itself has provided 
a yardstick for the application of that 
standard, through the medium of the 
provisions contained in Art. 22 (3) (b). 
Howsoever much we would have liked to 
hold otherwise, we : experience. serious 
diffculty in taking the view that the pro- 
cedure of the Advisory Boards in which ` 
the detenu is denied -the right of legal re- 
presentation is unfair, unjust or : un- 
reasonable. If Article 22 were silent on 
the question of the right of legal re- 
presentation, it would have been possible, 
indeed right and proper, to hold that the 
detenu cannot be denied the right . of 
legal representation in the proceedings 
before the Advisory Boards. It is un- 
fortunate that Courts have been deprived 
of that choice by the express language of 
Art. 22 (8) (b) read with Article 22 (1)”. 
(para 87). 

“To read the right of legal representa- 
tion in Art. 22 (5) is straining the 
language -of that Article, Clause (5) con- 
fers upon the detenu the right to bein- 
formed of the grounds of detention and 
the right to be afforded the earliest 
opportunity of making a representation 
against the order of detention. That right 


has undoubtedly te be effective, but it 


does not carry with it the right to be re- 
presented by a legal practitioner before 
the Advisory Board merely. because, by 
Section 10 of the National Security Act, 
the representation made by the detenu is 
required to be forwarded to the Advisory 
Board for its consideration. If anything, 
the effect of S, 11 (4) of the Act, which 
conforms to Art. 22 (3) (b), is that the 
detenu cannot appear before the Advis- 
ory Board through a legal practitioner.. 
The written representation of the detenu 
does not have to be expatiated upon by. a 
legal practitioner”. (para 88) 

“We must therefore hold, regretfully 
though, that the detenu has no right to 
appear through a-legal practitioner in the 
proceedings before the Advisory Board. 
It is, however, necessary to add an im- 
portant caveat. The reason behind _ the — 


provisions contained in Art. 22 (3) (b) of 
the Constitution clearly is that a legal 


practitioner should not be permitted to 4. 


appear before the Advisory Board for any 
perty, ......” (para 93) (underlines added) 

What has been said above about ap- 
pearance through lawyer before the Ad- 
visory Board under the National Security 
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Act equally apply to appearance by law- 
yer before the Advisory Board under 
COFEPOSA. 

With regard to appearance through a 
‘friend’, the Court observed : 

“Another aspect of this matter which 
needs to be mentioned is that the embar- 
go on the appearance « of legal practi- 
tioners should not be extended so as to 
prevent the detenu from being aided or 
assisted by a friend who, in truth and 


substance, is not a legal practitioner. 
Every person whose interests are ad- 


versely affected as a result of the pro= 
ceedings which have a serious import, 1s 
entitled to be heard in those proceedings 
and be assisted by a friend. .........seses 
PEART ” (para 94) (emphasis added). 

But the Court observed : 

“The appearance of the legal practi- 
tioners should not be extended so as to 
prevent the detenu from being aided or 
assisted by a friend who, in truth and 
substance, is not a legal practitioner”. 

~ (emphasis added). 

In other words, a ‘friend’ who, in truth 
and substance, is a friend of the detenu 


may appear for the detenu but if such a 
‘friend’ also happens to be a legal prac- 
titioner, he cannot, as of right, appear 
before the Advisory Board on behalf of 
the detenu. 


12. The same reasoning will apply to 
appearance by an ‘agent’. In other words, 
if an ‘agent’ is in ‘truth and substance’ 
an agent, the detenu may appear through 
him. But if the ‘agent’ is a legal practi- 


tioner, appearance by him as of right will - 


be barred. But a ‘friend’ or an ‘agent’ of 
the detenu who is essentially a comrade 
in the profession of the detenu for which 
he is detained, such a ‘friend’ or ‘agent’ 
will also be barred from appearance on 
behalf of the detenu. 


In passing it must be stated that a man 
has a right to appoint.an agent. One may 
call it a common law right. But there is 
no obligation on the other side to deal 
with the agent. The other side has an 
equal_right to -refuse to deal with an 
agent. In any view of the matter, in the 
absence of any right-to give an oral 
hearing in the form of making a repre- 
sentation under Art. 22 (5), the question 
of hearing a legal practitioner on behalf 
of the detenu does not arise. It cannot, 
therefore, be said that refusal to hear Mr. 
Ajwani, advocate engaged by the detenu, 
by the Administrator has resulted in 
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denial of constitutional right to make a 
representation. 


That apart, in this case, the telegram 
in express terms has described the sender. 
Thaku Ajwani, as an advocate, who in 
clear terms stated that he had been ins- 
tructed by the detenu to appear before 
the detaining authority to represent the 
case of the detenu. In other 
wards, Mr. Ajwani clearly told the Ad- 
ministrator that the detenu was his client 
and that he himself was his counsel and 
that he desired to represent the case of 
the detenu in his capacity as a legal prat- 
titioner. The telegram was not sent by 
Mr. Ajwani telling the Administrator 
that he wanted to appear before the Ad- 
ministrator as a ‘friend’ or an ‘agent’ of 
the detenu in order to represent his case. 
It, therefore, cannot be said that the Ad- 
ministrator refused .a ‘friend’ or an 
‘agent’ of the detenu to appear before 
him to assist the detenu, 


13. Article 22 (1) and (2) confer funda- 
mental right of protection against arrest 
and detention in certain cases. Sub-Arti- 
cle (1) enjoins a duty on the person 
arresting any person to inform the person 
of the 
grounds for such arrest before detaining 
him in custody and such detained person 
shall not be denied the right to consult 
and to be defended by a legal practi- 
tioner, of his choice. Sub-Article (2) en- 
joins a duty on the person arresting and 
detaining any one to produce him be- 
fore the nearest Magistrate within a 
period of 24 hours of such arrest exclud- 
ing the time necessary for the journey 
from the place of arrest to the Court of 
the Magistrate and no such person shall 
be detained in custody beyond the said 
period without the authority of a Magis- 
trate. These two fundamental rights, 
namely, right to be informed of the 
grounds of detention at the time of arrest 
and the right to consult and bé defended 
by a lawyer of his choice, and any deten- 
tion beyond the period of 24 hours plus 
the time taken in the journey, unless 
authorised by a Magistrate to be illegal 
would have also been available to any 
one detained under the preventive deten- 
tion laws but for Sub-Article (3). Sub- 
Article (3) provides that. nothing in 
clauses (1) and (2) shall apply— (a) to 
any person who for the time being is an 
enemy alien; or (b) to any person who ‘S 
arrested or detained under any law pro-} 
viding for preventive . detention. As af 
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necessary corollary, any law providiag 
` lfor preventive detention .would not >be 
unconstitutional even if it contravenes 
Art, 22 (1) (2). In other words, a-person 
detained under a law providing for pr2- 
ventive detention cannot claim as a 
matter of constitutional right to consult 
and be defended-by a lawyer of ms 
choice. Nor can he insist upon being pro- 
duced before a Magistrate within 24 
hours of his arrest. l 


14, Section 8 of the. COFEPOSA 
shows as noticed above that a person 
against whom. an order of detention has 
been made under- the Act shall not be 
entitled to appear by any legal practi- 
tioner in any matter connected with the 
reference to the Advisory Board. Assura- 
ing that the right to make a representa- 
tion and the corresponding  cbligation 
cast on the detaining authority to con- 
sider the representation expeditiously is 
not a matter connected with the reference 
te the Advisory Board and that both are 
independent stages, it cannot be said that 
the refusal of the Administrator. to hear 
the advocate of the detenu while con- 
sidering the representation would be denial 
of common law right of the detenu to be 
represented by an agent. Art. 22 (5) which 
has povided a safeguard in the matter 
of preventive detention confers the right 
on the detenu and simultaneously casts 
an obligation on the detaining. authority, 
as soon as may be, after the arrest to 
communieate to the detenu the grounds 
on which the order has been made and to 
afford the earliest opportunity of making 
a representation, against the order. Re- 
presentation is to be made by the detenu. 
Detenu is a person who is already de- 
prived of his liberty. Giving the ordinary 
connotation to the expression ‘earliest op- 
portunity of making a representation’ as 
set out in sub-Article (5) would only im-. 
ply that the person can send his written 
representation through the jail authori- 
ties, It would be open to him to send it 
by any other communicating média but 
the opportunity to make a representation 
does-not comprehend an oral ‘hearing. If 
it does, the detenu will have to be taken 
from the jail where he is detained to the 
‘Getaining authority which in a given 
- Situation may. not. even be feasible and 
the délay -in transit may. bė .counterpre-. 
ductive to the earliest opportunity to be 
.jafforded to make a representation. It is, 
thereforé.: implicit in Sub-Article (5). of 
` Article 22 that. the representation. has to 
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be à written representation. communicat- 
ed through the jail authorities or. through 
any ctker mode which the detenu thinks} 
fit of adopting ‘but the detaining authority 
is under no obligation to grant any oral 
hearing at the titne of considering the re- 
preser:tation. Now, if the representation 
has tc be a written representation, there 
is no question of hearing any one much 
less a lawyer. Reliance was, however, 
placed an Francis Coralie Mullin v. Ad- 
ministrator, Union Territory of Delhi, 
(1981) 2 SCR 516 : (AIR 1981 SC 746). In 
that cese the detenu challenged the vali- 
dity of clause 3 (b) (i) and (Gi) of ithe 
Condition of Detention laid down by the 
jail administration under an order dated 
23rd August, 1975, issued in exercise ` of 
the powers conferred under Section 5 ‘of 
the COFEPOSA. The relevant condition 
was as under : 


_. “3. The conditions of detention in res- 


pect of classification and interviews shall 
be as under : 


(b) Incerviews: Subject to the direction 
issued by the Administrator from time to 
time, permission for the grant of inter- 
views with a detenu shall be granted by 
the Distzict Magistrate, Delhi as under s 
' (i) Interview with legal adviser ; 

Interview with legal adviser in con- 
nection with defence of a detenu in a: 
criminal case or in regard to. writ peti- 
tions and the like. may be allowed by - 
prior appointment, in the presence of an 
officer of Customs/Central Excise/En- 
forcemen: to be nominated by the local 
collector of Customs/Central Excise or 
Deputy Director of Enforcement . who 
sponsors the case for detention. 

(ii) Interview with family members 3 

A monthly interview may be permitted 
for memters of the family consisting of 
wife, children or parents of the detenu 

F 

The cortention was that the condition 
in clause 3 (b) (ii) which restricts the 
interview to only one in a month in case 
of a detenu is unreasonable and arbit- 
rary wher. ‘contrasted with an undertrial 
prisoner who was entitled to the facility 
of interviews with friends: and relatives 


‘ twice in a- week and even though a, 


detenu stands on a higher pedestal than’ 


-an undertrial prisoner or ‘a ‘convict, the’ 
limitation of interview to one in a month 
vis utterly arbitrary: This contention found 
'’ favour with the Court on the ground that 


rastrictions placed on a‘detenu must, coh- 
sistent witt. the effectiveness ‘of detention, 
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be aaa (see Sampat: Prakash. ve State: 
of Jammu.& Kashmir, (1969) 3- SCR. 574 : 
(AIR 1969 SC 1153)).- Proceeding further, 
this Court held that sub-clause (i} of 
clause 3 (b) which’ prescribes that the 
detenu can have an interview witha legal: 


adviser of his choice with prior permis- ` 


sion of the District Magistrate and the 


interview has to take place in the pre- 


sence of a Customs/Central Excise/En- 
forcement Officer nominated by the local 
Collector of Customs/Central Excise/De- 
puty Director of Enforcement, was un- 
reasonable and hence invalid. Now, this 
judgment is not an authority for the pro- 
position that a detenu as a matter of 
right is entitled to make his representa- 


tion by an oral hearing before the detain- 


ing authority under Article 22 (5). The 
right to consult a lawyer was granted by 
the conditions of detention prescribed 
under Section 5. This right was not spelt 
out as an incident of Article 21 and what 
has been found invalid is the presence of 


officers at the interview and the number 


of interviews, Therefore, Francis Coralie 
Mullin’s case is not an authority for the 


proposition and frankly, cannot be one for | 
the purpose of spelling out a right to. be. 


represented by a lawyer while making 
representation before the detaining au- 
thority.. Even though there are some 
observations which may imply. such a 


right, they would be completely obiter . 
for the obvious reason that a right was. 
conferred by the Conditions of Detention. 


and not for the first time a right was 
being spelt out by the expanded horizons 


of right to life and liberty as enshrined . 


in Article 21. The attempt to read . or 
imply something in. Article 21, which is 
positively reflected by Article 22 (5) 
would be contrary to any canon of con- 
struction because it is well settled that 
what is expressly reflected cannot be 


brought in by the back door of implica- 
tion. It was not necessary to spell ouf- 
these rights in the facts of that case for © 
the obvious reason that the right was con-. 
of . detention. - 


ferred by the conditions ` 
One need not go in search, of some such 


right implicit in Article 21 by a process . 
of interpretation when it was expressly 


granted. in. the Conditions of Deténtion 
under the Act, _ Therefore, with respect, 
the decision in Mullin’ S ‘case: cannot help, ` 
the petitioner to spell out. a right to be 
represéntéd ' by. a ave before the de- ` 
ae authority, - . 

« 1982. $. c. :166 . y eae 
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15.» Now:-the other aspect- .of -the sub- E 
ada namely; whether the respondent . 


-misted the detenu by. his. telegrarn.. Ob- 


jection has been taken to the- folowing, 
sentence of the telegram : 

' “He (administrator) -has decided that 
the detenus can make representation to 
the administrator through Central. ` Jail, 
Aguada, where they are detained”. 

It may be remembered that the tele- 
gram was sent to the detenus’ advocate, 
Mr. Ajwani, and not to the detenus. The 
above sentence conveying an advice, 
albeit gratuitious, could hardly mislead a 
lawyer who is supposed to know how a 


‘representation of a detenu is to be sent to 


the detaining authority. The submission 
of Mr, Jethmalani was that the sentence 
gave the impression that the representa- 
tion if sent through the jail only, and in 
no other way, would be considered. The 
submission was hypothetical. The detenu 
was in jail. The representation, of neces- 
sity, had to be sent through the 
Superintendent of the jail where he was 
detained with the former’s necessary en- 
dorsement and seal. It would be difficult 
for the detaining authority to immediately 
ascertain whether the representation sent 
otherwise than through the jailor was 
genuine. Even so the Administrator did 
not say that the detenu’s representation, 
unless sent through the jail would be con- 
sidered. There is no. merit i in. the submis- 
sion, 

=- 16. The sixth ocat raised by learned 
B for the petitioner is that illega- 
lities were committed in dealing with the 
representation of the detenu in that ; 

(a) the detenu was not heard. - 

(b) his. advocate was not heard. 

(c) he was not told that he could be 

represented by a.friend. 
(d) he was. not - permitted cross- 
examination of rebuttal evidence.” 

: The submission of learned counsel has. 
no substance. . 

(a) A perusal of the record shows that 
the detenu was heard jin person, was 
questioned by the Board on several points 


-in ‘Gujarati ` which was ‘the language of 
,the detenu, and necessary answers elicit-.. 
ed He does not have any. right to be 


aig in “person “by. ‘the. ‘detaining, ‘auth-}- 

ori 

* (b) It is true. ‘that the ‘advocafe. of the — 

‘detenu ` ‘was’ not- ‘heard ‘but the -former's 

. right to be heard: either. by the detaining 

authority ‘or: by- the. Advisory Board: has, 
+, answered above, ono ‘i 


fos 

$ me 

gels 
5 
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(c) The contention has been dealt with 
above. 


(d) This Court in A. K. Roy’s case 
(AIR 1982 SC 710) (supra) dealt with ihe 
detenu’s plea of cross-examination, and 
has hela : (at p. 749) 


PP e I; seems to us difficult to hold 
that a detenu can claim the right of 
cross-examination in the proceeding ke- 
fore the Advisory Board, First and fore- 
most, cross-examination of whom? Tae 
principle that witnesses must bə con- 
fronted and offered for cross-examination 
applies generally to proceedings in which 
witnesses are examined or documents are 
adduced in evidence in order to prove a 
point. Cross-examination then becomes 4 
powerful weapon for showing the un- 
truthfulness of that evidence. In proceed- 
ings before the Advisory Board, the 
question for consideration’ of the Board 
is not whether the detenu is guilty of any 
charge but whether there is sufficient 
cause for the detention of the perscn com- 
cerned. The detention, it must be r2mem- 
bered, is based not on facts proved either 
by applying the test of preponderance | of 
probabilities or of reasonable doubt. The 
detention is based on the subjective 
satisfaction of the detaining authority tha? 
it is necessary to detain a particular 
person in order to prevent him frcm ac- 
ting in a manner prejudicial to certain 
stated objects, The proceeding of the Ad- 
visory Board has therefore to be struct- 
ured differently from the proceeding of 
judicial or quasi-judicial tribunals, be- 
fore which there is a lis to adjuclicate 
upon.” ; 

Finally, the Court observed (at p. 751) - 

“We are therefore of the opinion, that, 
in the proceedings before the Advisory 
Board, the deteny has no right to cross- 
examine either the persons on the basis 
of whose statement the order of detention 
is made or the detaining authority.” 


4%. Faced, with the difficulty created 
by the above decision, learned counsel 
submits that he has not used the word 
teross-examination’ in the technical sense 
but used it loosely in the sense that the 
detenu would have examined as his wit- 
nesses the persons on whose statements 
the order of the detention has been based, 
to establish his innocence particularly be- 
fore the judicially trained minds of the 
Members of the Advisory Board. Even 
if the word ‘cross-examination’ is taken in 
the loose sense as submitted by the learn- 
ed counsel; the Advisory Board cannot 
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be blamed; for, there was no request by 
the detenu for the production of these 
persons before the Advisory Board tc 
examine them as his defence witnesses 
The sixth-submission also has no sub- 
Stance, 

48. The seventh point formulated by 
learned counsel was “that the Advisory 
Board was required to decide two issues : 

(i} whether the detention was justified 
when made; 

(li) whether it was justified on the date 
of the Advisory Board’s report”. 

Mr. Jethmalani did not press before us 
sub-point (i). But he submitted that the 
Board ought to ‘have found whether or 
not the order of detention was justified 
on the date of its report. We have perus- 
ed the report of the Advisory Board and 
find that the report covers both sub- 
points (i) and (ii) enumerated above. 

19. The eighth point raised by learn- 
ed counsel for the petitioner is that the 
procedure before the Advisory Board was 
‘totally unjust and discriminatory’. His 
submission was that although the detain- 
ing authority was not present in person 
before the Advisory Board, his repre- 
sentatives were present td assist the Ad- 
visory Board on issues of law and fact 
in support of the order of detention while 
there was none to assist the detenu. The 
submission has been based on suspicion 
or guess, and is not borne out by re- 
cords. The record shows that the detenu 
was produced before the Advisory Board 
and necessary questions were put to him 
and answers elicited by the Chairman 
and the Member of the Advisory Board 
and there was none present on behalf of 
the detaining authority. This submission 
also has no substance. 7 

20. The last. point raised by Mr, 
Jethmalani was that the cases of the four 
detenus connected with- the same inci- 
dent were reviewed by the Board; after 
having released one co-detenu, namely; 
Narasinghbhai Durlabhbhai, in pursuance 
of the Advisory Board’s order, it. was in- 
cumbent on the detaining authority tc 
review the order of detention of the peti- 
tioners before us, namely; Devji Vallabh- 
bhai Tandel, (Petitioner in Writ Petition 
No. 8070 of 1981), Narsinh Vallabhbhai 
Tandel, (Petitioner in Writ Petition No. 2? 
of 1982) and Lallubhai Govanbhai Tandel 
(Petitioner in Writ Petition No. 29 ol 
1982). As on-a perusal of the report ol 
the Advisory Board, it was found thal 
Narsinh Vallabhbhai Tandel was advised 
to be released on the ground of tende1 


1982 = Mahabir Prasad v. 
age, learned counsel did not press the 
submission. ATA 


21. These petitions have no merits and 


are dismissed, E EN 
Petitions dismissed. 





AIR 1982 SUPREME COURT 1043 
(From: (1978) 2 Rent LR 601 (Punj & Har)) 
R. S. PATHAK AND AMARENDRA 

NATH SEN, JJ. 

Civil Appeal No. 1830 of 1978, D/- 7-4- 
1982. l Ao 

_Mahabir Prasad Verma, Appellant v. 
Dr. Surinder Kaur, Respondent. | 

(A) Evidence Act (1 of 1872), S. 63 — 
Tape-recorded conversation — . Credibi- 
lity — Can be relied on only as corrobo- 
rative evidence. (Tape-recorded conversa- 
tion — Credibility). 


Tape-recorded conversation can only be 
relied upon as corroborative evidence of 
conversation deposed by any of the par- 
ties to the conversation and in the ab- 
sence of evidence of any such conversa- 
tion, the tape-recorded conversation is in- 
deed no proper evidence and cannot be 
relied upon. (Para 22) 

(B) East Punjab Rent Restriction Act 
(3 of 1949), S. 13 (2) (i) (a) — Sub-letting 
—- Fenant inducting sub-tenant with writ- 
ten permission of landlord — Expiry of 
tenant’s contractual tenancy — Sub-ten- 
ant continuing in possession — Tenant not 
liable to eviction under S. 13 (2) (ii) (a) on 
that ground, (1978) 2 Rent LR 601 (Punj- 
& Har.), Reversed. 

A subletting by the tenant with the 
consent in writing of the landlord does 
not become unlawful on the expiry of 
the contractual tenancy of the tenant, un- 
less there is any fresh sub-letting by the 
tenant without the written consent of the 
landlord. Mere continuance in possession 
of a sub-tenant lawfully inducted does 
mot amount to any fresh or further sub- 
letting. Thus on expiry of the contrac- 
tual tenancy the landlord cannot evict the 
tenant on the ground of sub-letting with- 
in the meaning of S. 13 (2) (ii) (a). (1978) 
2 Rent LR 601 (Punj & Har), Reversed. 

_ (Para 26) 

Section 13 (2) (ii) (a) lays down that if 
a tenant after the commencement of the 
Act has without written consent of the 
landlord transferred his right under the 
lease or sublet the entire building or any 


portion thereof, the tenant shall be liable ` 


to be evicted on the ground of such sub- 
letting. Therefore, if after the commence- 
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ment of the Act, the tenant has’ sublet 
with the written consent of the landlord, 
such subletting will not furnish any 
ground or cause of action for the eviction 
of the tenant by the landlord. As a tenant 
in spite of the determination of his ten- 
ancy continues the right to remain in 
possession as a statutory tenant and 
enjoys the protection against eviction by 
virtue of the provisions contained in the 
statute, a sub-tenant who is lawfully in- 
ducted, is also recognised by the statute- 
to be a “tenant” within the meaning of 
the Act and’ he must necessarily enjoy 


_ the protection against eviction afforded 


to a tenant by the Act. A lawful sub- 
letting on the basis of the provisions of 
the Act does not become unlawful merely 
because the contractual tenancy of the 
tenant comes to an end. A tenant incurs 
the liability to be evicted, if the tenant 
after the commencement of the Act sub- 
lets without the written consent of the 
landlord; and the tenant who has lawfully 
sublet with the written consent of the 
landlord must necessarily enjoy immunity 
from the process of eviction on that 
ground. Subletting lawfully done with 
the written consent of the landlord does 
not become unlawful merely on the 
ground that the contractual tenancy has 
come to an end. Subletting to constitute 
a valid ground for eviction must be with- 
out the consent in writing of the land- 
lord at the time when the tenant sublets 
any portion to the sub-tenant. 

. (Paras 25, 26) 
Cases Referred: Chronological Paras 


AIR 1979 SC 1745: (1980) 1 SCR 334 14 
ATR 1976 SC 2229: (1976) Suppl. SCR 645 
14, 19 

AIR 1974 Punj 34: 75 Pun LR 824 11, 17 
1974 Ren CJ (SN) i: (1978) 2 Rent LR 
421 (Punj)~ 17 
(1969) 71 Pun LR 186: 1969 Cur LJ 156 
17 


AIR 1965 SC 414: (1964) 4 SCR 892 19 
AIR 1964 SC 72: (1964) 4 SCR 733 15 
AMARENDRA NATH SEN, J:— 


Whether on a proper construction of the 
terms of tenancy and the provisions of 
the East Punjab Rent Restriction Act, 
1949, the appellant is liable to be evicted 
from the premises in his occupation as 
tenant, on the ground of wrongful sub- 
letting of the premises, is the ‘question 
which falls for consideration in this ap- 
peal by special leave granted by this 
Court. 

2. The appellant came into occupation 
of the shop-cum-flat No. 48, Sector 3-C, 
Chandigarh on and from ist of April, 
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. 1974 as a tenant under ‘the respondent 
who happens’ to be the owner of- the said 
premises on terms and conditions con- 
tained in the rent-note dateq 2-4-1974, 
For the sake of convenience we shall de- 
scribe the appellant as the tenant and the 
respondent as the landlady of the pre- 
mises. - 3 


. 3. The landlady filed her present pezi- 
tion (R. A. No. 163 of 1977) in the Court 
of Rent Controller, Chandigarh, under 
S. 13 of the East Punjab Urban Rent R2- 
striction Act, 1949 (hereinafter . referred 
to as the Act) for the eviction of the ten~ 
ant on two grounds, namely, non-pay- 
ment of rent and subletting of the flat 
-portion and Barasati portion of the pre- 


mises. On the said petition of the lanc+ ` 


lady, the Rent Controller, Chandigarh 
passed an order of eviction of the tenart 
‘on 17-11-1977 only on the ground of sub- 
letting. The other ground, namely, non 
payment of rent by the tenant, did not 
: succeed, 


4. Against the order of Rent Con- 
troller, the tenant filed an.appeal 
under Section 15 of the Act before 
the Appellate Authority. The Appellate 
Authority by its judgment dated 9-8-1978 
dismissed the appeal of the tenant’ and 
upheld the order of eviction passed: by 
the Rent Controller. . 


| 5. Against the judgment and order’ of 
the appellate authority, the tenant filee 
a revision petition under S. 15 of the Act 


' = before the High Court of Punjab and 


‘Haryana at Chandigarh. The High Court 
by its judgment dated 19-9-1978 dismiss- 
‘ed the said petition. Aggrieved by the 
‘judgment and order of the High Court, 
‘the tenant has filed this appeal with spe- 
cial leave granted by this Court,- chal- 
‘lenging the correctness of the decision 
‘ordering the eviction of the tenant from 
‘the said premises on the ground of sub- 
letting. i” Tog 


= 6. Before we proceed to consider. the 
arguments advanced from the Bar, it, will 
be convenient to set out the terms of ten- 
ancy contained in the rent note dated 
, 2-4-1974 and also the relevant provisions 
of the Act. ae . 
7. The relevant terms contained in 


+ 


“r; That the period ‘of tenancy ‘shall -be 


the rent note redd as follows:— > -X 


` onë month commencing from the 1-4-1974 


“to 30-4-1974; 5 0 0 a 
2. That ‘rent hereby -fixed shall be Ru- 
s 450 PpO o fe 6 ee a 
ee ge fa T ies ae ae, Xo: ees he'd 


a 
X 


; 
: 
x i < 
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-to have duly paid or tendered 
‘Within the time aforesaid, 


> AER- 


-4 That the possession of the’ said | pre 
mises. has already been received’ by- the 
‘tenant. from the owner,- =. ~. 
i X nk? ee ae, : ‘x 
8. That the tenant has-a right to sub- 
let the flat portion and. Barsati. portion of 
this said SCF abovementioned. © 
x x: © eee y x 
14. At the expiry of the. tenancy ~the 
tenant shall redeliver the vacant posses- 
sion of the said premises to the owner in 
the original condition failing which he 
Shall be liable to pay the mesne profits.” 
8 The relevant provisions of the Act 
are contained in S. 13 of the Act, the 
material provisions of which may he 


- noted: 


“13. (1: A tenant in possession of build- 
ing or rented land shall not be evicted 
therefrom in execution of a decree pass- 
ed before or after the commencement of 
this Act or otherwise and whether before 
or after ihe termination of the tenancy, 
except in accordance with the provisions 
of this section, or in pursuance of an 
order made under Section 13 of the Pun- 
jab Urban Rent Restriction Act, 1947, as 


.Subsequertly amended. 


(2) A landlord who seeks to evict his 
tenant shall apply to the Controller for 
a direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant, is satisfied— ... ... 

(i) that the tenant has-not paid or ten- 


dered. the rent due: by’ him in respect of 
. the building or rented land within fifteen 
.days after the expiry of. the time fixed 
-in the agreement of tenancy . with his 


landlord cr in the absence of any such © 
agreement, by the last day of the month 


. next following that for which the rent is 


payable: ; ee 
Provided that if the.tenant on the first 


hearing of the application for: ejectment 


after due service pays ‘or. tenders the 
arrears of rent and interés; at six per 
cent per annum on such arrears together 
with the cost of application assessed by 
the Controller, the tenant shall be deemed 
‘the rent 


(ii) that.the tenant has after the com- 


mencement of this Act without the writ~ 
‘ten consent of the landlord— i 


(a) transferred. his . ‘tight under the 
lease or sublet the ` entire building or. 


‘rented land or any portion thereof; or . 


eae x x. 


x x” x. te Me TL hae 
t case, there is'no dis-. 


E i 9, . In l th > inst: 


T . 


pute. that -the.-tenanț. had sublet: the. first 


floor and: Barsati portions, of said < prez.. 


- wrongul and illegal subletting by the 
=. tenant of the said portions, as the sub- 
-- letting is with the written consent of the 


Leas 


- tion and there can be no ground or cause 


. of the said provision. Mr. Tarkunde ‘has 
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ises | = There: is, however,,..consent of . the- landlord in writing  con-. 
ae o A the. ‘sub-tenants. -tained in the, Act, the landlady the = l 
were inducted by the. tenant.. As no.clear stant case has -in writing al y auth 
finding had been recorded in the judg- orised the, tenant to sublet the flat ee 
ment of the Rent Controller or of :the tion and the Barsati portion of the sal : 
: Appellate Authority or the High Court - premises, So. that the ; tenant does no 
as to when. the sub-tenants were induct- ‘come within the mischief of the said pro- 
ed. and as there is no finding as to whe- — vision. Mr. Tarkunde contends that it 1s 
ther the tenant had sublet any portion not in dispute that the tenant had sublet 
after the month of April, 1974, this Court the flat portion and the Barsati portion 
passed an order on the 24th of November, of the premises in terms of the authority 
1981 remitting the following issue to-the given to the tenant in writing and as the 
Rent Controller, Chandigarh for a find- subletting has been done by the tenant 
* a eee ae ae 
i f the sub- atter co | Act | 
ee ee fie adad repe of the portions the tenant was an eer 
dent were created by the tenant-appel- to sublet, there can be no oe l ` 
lant during the month of April, 1974 or the provisions of S. 13 (2) (i) a o H 
jt was only thereafter that the subletting ~ Act. It is the contention of Mr. = une 
took place?” that as the subletting was done by the 
‘his Court while passing the said order, tenant in terms of the written authority 
further directed that the Rent Control- Sven by the landlady to the tenant, the 
jer would permit the parties to lead evi- Subletting can constitute no ground for 
dence on the point and would render ‘his eviction of the tenant within the: meaning 
findings after taking into consideration of the said section of the Act and there 
the. evidence already on record and any Can be no order of eviction of the tenant 
additional evidence that might be led. © |On the ground of subletting by the tenant. 
10. Pursuant to the said order passed „Mr. Tarkunde has submitted that the 


by this Court, the Rent Controller after ` High Court has proceeded on the basis 


' taking further evidence had recorded his 


that the sub-tenants had continued in 


finding on this. issue. The finding of - the ,, occupation after the month of April, 1974, 


Rent Controller is that there was sub- . 


„and as the terms of contractual tenancy 


getline Gf anall bed ioon mthe < fiat endéd on the expiry of the month of Apr., 


portion and also of the Barsatj portion by 
the tenant also in the month of May. 


1974, the continuance of sub-tenants in- 
ducted with the written consent of the 


This finding of-the Rent Controller’ has | 1@2dlady after the month of April, be- 


been disputed before us by the tenant. 
11. Mr. Tarkunde, ‘learned counsel: ap- 
pearing on behalf of the tenant has sub- 
“mitted that in view of the express auth- 
-ority given to the tenant as contained in 
‘Cl. 8 of the rent note to sublet the flat 
portion and the Barsati portion ‘which 
portions had, in fact, been sublet by: the 
tenant, there can be no question. of 


-_ 


-Jandlady; and the provisions contained 
in S. 13 (2) (ii) (a) can have no applica- 
ti a m ` : z x 
of action for eviction of the tenant on the cg TE E E 
ground of subletting within the meaning 


in this ‘ee 
argued that.the Act was made applica--.; -` a cnt 


. Came unauthorised and illegal. and re- 
‘sulted in subletting without the written 
consent of the landlady and as such the 
provision contained-in S. 13 (2) (ii) (a) be- 
.came applicable and the tenant became 
liable to eviction on the-ground of wrong- 
ful subletting within the meaning of the 
said provision. Mr. Tarkunde, in this con- 
nection, has commented that -thé view 
taken -by the Punjab and Haryana High 
Cour; is that if the sub-tenants though 
lawfully inducted continue to be in pos- 
session after the expiry of the lease of. 
‘the tenants, such subletting becomes’ un- 
lawful ‘and furnishes a ground for evic- 


connection, 


- Mr. Tarkunde has referred to the follow- 
“ing observations of the learned Judge 


„ble to Chandigarh from 4-11-1972 and the “In Kartar Singh v. Tarlok Singh, 


tenancy was created in April, 1974 long . (1973) 75 Pun LR 824: (AIR 1974 Punj 


after the Act had come into operation in , 34) P. C. Pandit J. held that the permission 
.. Chandigarh and. had’ become applicablé given by`the landlord to the tenant | to. 
_ to.the premises’.in’ question: It is Mr. . have sub-tenants’ during the currency of 
- Tarkunde’s argument that in. view of the ' the Jéasée is of no avail after thé te 
> prohibition: on subletting’ -, without- the ` tion'of the tenancy ‘and if the’ sub=tenants ~~ 


the termina- 


- 
= 
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continue on the property even after the 
expiry of the lease, the tenant was guilty 
of subletting without the written permis- 
sion of the landlord,” . 
Mr. Tarkunde has submitted that this 
view of the High Court on the basis of 
which the order for eviction has been 
upheld is clearly erroneous, Drawing our 
attention to the relevant provisions cor- 
tained in S. 13 (2) (ii) (a) of the Act, Mr. 
Tarkunde has submitted that the statute 
only forbids subletting without the 
written consent of the landlord after th2 
commencement of the Act and by neces- 
sary implication the statute, permits sub- 
letting by the tenant with the written 
consent of the landlord. Mr. Tarkunde 
contends that if the:sub-tenants are in- 
ducted by the tenant with the written 
consent of the landlord, the subletting is 
authorised and legal and the continuance 
of the sub-tenants thereafter cannot be 
considered to be unlawful or illegal on 
the ground that the tenancy of the tenant 
had come to end, as the sub-tenants con- 
tinue to enjoy possession in 
right as sub-tenant and the tenant who 
bas inducted the sub-tenants cannot and 
does not enjoy any power or authority 
of evicting the sub-tenant except in due 
process of law. In this connection Mr. 
Tarkunde has.drawn our attention to the 
definition of ‘landiord’ and also of ‘ten- 
ren as given in §. 2 (c) and (i) of the 
t. i } ; 


12. The definition of the landlord as 
given in S. 2 (c) is as follows:— 

* ‘landlord’ means any person for the 
time being entifled to receive rent in res- 
pect of any building or-rented land whe- 
ther.on his own account or on behalf, or 
for the benefit, of any other person, 
or administrator for any other person, 
and includes a tenant who sublets any 
pbuilding or rented land in the manner 
hereinafter authorised, and, every person 
from time to time deriving title under a 
landlord”. i R a 

13. The definition of tenant as men- 
tioned in S. 2 (i) reads:— 

* tenant? means any person by whom 
or on whose account rent is payable for 
a building or rented land and includes a 
tenant continuing in possession after the 
termination of the tenancy in his favour, 
but does not include a person placed in 
occupation of a building or rented land 
by its tenant, unless with the consent tn 
writing of the landlord, or a person to 
whom the collection of rent or fees in a 
car-stand or slaughter- 


ublie market, 
P shops has been 


house or of rents for 
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farmed out or leased by a municipal town 
or notified area committee.” 

Mr. Tarkunde argues that the definition 
of landlord clearly indicated that a ‘land- 
lord’ within the meaning of the Act in- 
cludes a tenant who sublets with lawful 
authority and the definition of ‘tenant’ 
Within the meaning of the Act also in- 
cludes a sub-tenant who has been law- 
fully inducted, Referring to these defini- 
tions Mr. Tarkunde has submitted that 
as soon as the tenant has lawfully sublet 
the portions to the sub-tenants the tenant 
In the Instant case becomes a ‘landlord’ 
Within the meaning of the Act and the 
sub-tenant lawfully inducted becomes a 
tenant’ under him within the meaning 
of this Act and the provisions of the Act 
are applicable to them. Mr. Tarkunde 
argues that by virtue of the aforesaid 
definitions, a tenant centinues to be in 
Possession after the termination of the 
tenancy in his favour, remains a tenant 
within the meaning of the Act and con- 
tinues to enjoy all the benefits of the 
Act. It is'the argument of Mr. Tarkunde 
that the sub-tenants lawfully inducted 
must, therefore, be considered to be in 
lawful possession under the tenant as the 
landlord and the sub-tenant must also 
be held to be entitled to remain in pos- 
session after the expiry of the term and 
the termination of the tenancy, whether 
of the tenant or of the sub-tenant, by 
virtue of the provisions of the Act. 

14. Mr. Tarkunde has next contended 
that though in the instant case the ten- 
ancy was granted for the month of April, 
the tenant on the expiry of the said 
period is entitled to continue to remain 
in possession and enjoyment of the pre- 
mises by virtue of the provisions contain- 
ed in the Act. It is the contention of Mr. 


Tarkunde, that even on the expiry 
of the contractual period of tenancy, 
the tenancy continues under the 


provisions of the Act and the tenancy 
continues on the same terms and condi- 
tions. In support of this contention Mr, 
Tarkunde has relied on,the decision of 
this Court in the case of V. Dhanapal 
Chettiar v. Yesodai Ammal, (1980) 1 SCR 
334: (AIR 1979 SC 1745) and has placed 
particular reliance on the following. ob- 
servations at pp. 351-352 {of SCR): (at 
p. 1754 of AIR):— . 


“This is exactly the reason why we 
have thought it fit to review all the deci- 
sions and lay down a uniform law for all 
the: States. Section 10 (1) of the Andhra 
Pradesh Act provided that “A tenant 
shall not be evicted whether in execution 
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of a decree or otherwise except in ac- 
cordance with the provisions of this sec- 
tion or Sections 12 and 13.” A special pro~ 
vision in the Andhra Act was © contained 
in Section 10 (7) which says:— 

“Where an application under sub-sec- 
tion (2) or sub-section (3) for evicting a 
tenant has been rejected by the Control- 
ler, the tenancy shall, subject to the pro- 
visions of this Act, be deemed to continue 
on the same terms and conditions as be- 
fore and shall not be terminable by the 
landlord except on one or more of the 
grounds mentioned in sub-section (2) or 
sub-section (3).” 

This special provision is provided by 
way of abundant precaution only. Even 
without this a tenant continuing in pos- 
session after the termination of the con- 
tractual tenancy and until an eviction 
order is passed against him continues on 
the same terms and conditions as before 
and he cannot be evicted unless a ground 
is made out for the eviction according to 
the Stafe Rent Act.” 

Relying on the aforesaid observations, Mr. 
Tarkunde has argued that even on the 
expiry of the contractual tenancy in the 
month of April, the tenant continues to 
be a tenant under the statute on the 
same terms and conditions as a statutory 


tenant and he continues to enjoy the 


authority of subletting the flat portion 
and the barsati portion of the said pre- 
mises in terms of the agreement original- 
ly entered into by and between the ten- 
ant and the landlady. It is the argument 
of Mr. Tarkunde that contractual tenancy 
in the instant case is determined by eff- 
lux of time but the tenant is protected 
against his eviction by statute and as a 
statutory tenant, the tenant continues fo 
enjoy the same right of subletting which 
he had as contractual tenant and 
the said right of the tenant is not 
lost on the determination of the contrac< 
tual tenancy. In this connection, Mr. 
Tarkunde has referred to the decision of 
this Court in the case of Damadilal v. 
Parashram, (1976) Supp SCR 645: (AIR 
1976 SC 2229), and he has relied on the 
following observations at pp. 653-654 (of 
SCR): (at pp. 2234-35 of AIR):— “i 
“We find it difficult to appreciate how 
in this country we can proceed on the 
basis that a tenant whose contractual ten~ 
ancy has determined but who is protect- 
ed against eviction by the statute, has no 
right of property but only a personal 
righ; to remain in occupation, without 
ascertaining what his rights are under the 
statute. The concept of a statutory tenant 


having no estate or property in the pre- 
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mises which he occupies is derived from 
the provisions of the English Rent Acts. 
But it is not clear how it can be assumed 
that the position is the same in this coun- 
try without any reference to the provi- 
sions of the relevant statute. Tenancy has 
its origin in contract, There is no dispute 
that a contractual tenant has an estate 


-or property in the subject matter of the 


tenancy, and heritability is an incident of 
the tenancy. It cannot be assumed, how- 
ever, that with the determination of the 
tenancy the estate must necessarily dis- 
appear and the statute can only pre- 
serve his status of irremovability and 
not the estate he had in the premises in 
his occupation. It is not possible to claim 
that the ‘sanctity’ of contract cannot be 
touched by legislation. It is, therefore, 
necessary to examine the provisions of 
the Madhya Pradesh Accommodation 
Control Act, 1961 to find out whether the 
respondents predeeessors-in-interest re~ 
tained a heritable interest in the disputed 
premises even after the termination of 
their tenancy. 


Section 2 (i) of the Madhya Pradesh 
Accommodation Confrol Act, 1961 defines 
‘tenant’ to mean, unless the context 
otherwise requires: 

‘a person by whom or on whose ac- 
count or behalf the rent of any accom- 
modation is, or, but for a contract ex- 
press or implied, would be payable for 
any accommodation and includes any 
person occupying the accommodation as 
a sub-tenant and also any person conti- 
nuing in possession after the termination 
of his tenancy whether before or after 
the commencement of this Act; but shall 
not include any person against whom any 
order or decree for eviction has been 
made,’ 


The definition makes a person continu- 
ing in possession after the determination 
of his tenancy a tenant unless a decree 
or order for eviction has been made 
against him, thus putting him on par with 
a person whose contractual tenancy still 
subsists. The incidents of such tenancy 
and a contractual tenancy must therefore 
be the same unless any provision of the 
Act conveyed a contrary intention. That 
under the Act such a tenant retains an 
interest in the premises and not merely 
a personal right of occupation, will also 
appéar from Section 14 which contains 
provisions restricting the tenant’s power 
of subletting. Section 14 is in these terms: 

‘Sec. 14. Restriction on subletting.— 

(1) No tenant shall, without the previ- 
ous consent in writing of the landford-— 


(a) sublet the whole or any part .of. the’ 


accommodation held by him as a tenant; 


or 

(b) transfer or assign his rights in the 
tenancy or in any part thereof. | = 

(2) No landlord shall claim or receive 
the payment of any sum as: premium or 
pugree or claim or receive any considera- 
tion whatsoever in cash or in kind for 
giving his’ consent to the subletting of 
the whole or any part of the accommoda- 
tion held by the tenant.” 


There is nothing to suggest that this 
section does not apply to all tenants as 
defined in Section 2 (i). A contractuai 
tenant has an estate or interest in pre- 
mises from which he carves out what he 
gives to the sub-tenant. Section 14 read 
with Section 2 (i) makes it clear that the 
so-called statutory tenant has the right 
to sublet in common with a contractual 
tenant and this is because he also has an 
interest in the premises.occupied by him.” 

15. Mr. Tarkunde has further submit- 
ted that in the instant case the question 
of any subletting by the tenant on the 


expiry of the term of tenancy does not. 


‘really arise, as the tenant had sublet the 
flat portion and also the barsati portion 
in the month of April in terms of. the: 
written consent of the landlady, while 
the contractual tenancy was- subsisting 
and in force. It is his submission that the 
finding of the Rent Controller that the 
tenant had sublet one bed room in the 
-flat portion and also the barsati portion 
in the month of May, in answering the 
issue remitted to him by this- Court, is 
clearly erroneous and not borne out by 


the evidence on record. Mr. Tarkunde has. 
argued that the Rent Controller in arriv- 


ing at this finding has mainly relied on 
the tape-recorded conversation between 


the tenant and landlady’s -husband who _ 


also happens to hold the power of at- 
torney of the landlady. He has. argued 
that rendering of the tape-recorded con- 
versation can be legal evidence by way. 
of corroborating the statement of a person 
who deposes that the other speaker and 
he carried on that conversation or even 
‘of the statement of a person who deposes 
that he overheard the conversation . be-. 
tween the two. persons and what they 
actually stated, had been tape-recorded. 


It- is- his’: argument that tape-recorded. 


“conversation may. be used, only.as a cor- 


roborative. evidence of -such ‘conversation - 
. > deposed. to ;by any, of the parties to ‘ the, 


conversation and im the instant. ‘case ‘in 


> (the absence ` of-.any- such .. evidence, the: 
-, 4ape-recorded: conversation ,is indeed -no 
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evidence and: cannot -be. relied -upon. . Mr, 
Tarkunde, : in: support’ of. this argument, 
has relied on the decision of this Court 
in the case of S. Pratap Singh v. State of 
Punjab, (1964) 4 SCR 733: (AIR 1964. SC 
72), Mr. Tarkunde has further argued that 
even if reliance is to be placed on the 
tape-recorded conversation, it must then 
be held on the basis of the evidence re~ 
Corded therein that the contractual tenan- 
cy had continued beyond the period of the 
month of April. According to Mr. Tara 
kunde, in the present case, the landlady 
had not merely accepted the rent which 
the landlady had in fact done, on the exe 
piry of the contractual period of tenancy, 
but the tape-recorded conversation clear~ 
ly indicates that the tenancy was treated 
as continuing between the parties, not- 
withstanding the expiry of the period and 
the tenant was recognised as tenant with 
lawful authority to sublet even after the 
expiry of the month of April, 1974. | 


16. Mr. Tarkunde on the basis of the 
aforesaid contention has . submitted. that 
the order of eviction against the tenant on 
the ground of subletting in the instant 
Case is erroneous and ‘should be set aside, 


. 1%. Mr. Mehta, learned counsel appear- 
tng on behalf of the landlady, has sub- 
mitted that the tenancy, in the -instant 
case was created only for the month of 
April, 1974. He submits that ‘on the ex- 
piry of April, 1974, the tenancy by efflux’ 
of time stands determined and the agree= 
ment between the parties comes to an end; ` 
He has argued that though under thd. 


. terms of tenancy, the tenant had been 


given the necessary permission and auth- 
ority to sublet, such consent or authority 
would remain valid only for the month of 
April and there could lawfully be any 
sub-tenants only for the month of April, 
He contends that on the expiry of ‘the 
month of April when the contractual ten-: 
ancy comes to an end, the possession of! 
any sub-tenants of any portion of the 
said premises would be unauthorised and: 
illegal. It is his contention that i¢ is not 


open to the tenant to create by way of sub-! 


tenancy or otherwise any interest in any 
other person larger than the interest: 
which the tenant himself enjoys. Accord=' 


-ing to Mr. Mehta, the tenant on the terms: 


and. conditions of the tenancy enjoyed the 
right.of a tenant only for the month of: 


" April and the tenant could only, there: 


fore, induct any. sub-tenant on the basis. 
of the terms and. conditions of the. ten- 


-aney only for the:month of. April:.and. 


the:-enjeyment;: or -possession of any :por-, 


tion, of :the, said ‘premises-by: any. Sub-ten=_ 
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anit äfter the month of April would neces" 
sarily bè a,case of wrongful and illegal 
subletting without any: written consent’ 
as the consent must necessarily be con- 
sidered to ‘have stood revoked on the’ 
expiry of ‘the month of April. Mr. Mehta 
has drawn our attention to clauses 1- and 
14 of the rent note and has argued that 
the said clauses clearly indicate that the: 
contract of tenancy was valid only for 
the: month of April and the authority of 
subletting was also ‘only valid for the 
said month and on the expiry of the said 
month the tenant ` was to make over 
vacant possession to the owner of the 
premises in the original condition. ‘It is 
his argument that the contract of tenancy 
clearly contemplates that there will be 
no sub-tenants in the premises on the 
expiry of the month of April. Mr. Mehta 
submits that existence of any. sub-tenants 
in the premises after the month of April, 
whether sub-tenants were inducted in the 
month of April or thereafter, brings the 
case within :the mischief of S. 13 (2) (ii) 
(a) and renders the tenant liable to evic- 
tion on the- ground of illegal subletting. It 
is his submission that if there be any sub-. 
tenants in occupation or possession of 
any portion of the said premises after the 
contractual tenancy had come to an end, 
the subletting must be held to be with- 
out.the written. consent of the landlord. 
and as such wrongful and. illegal to en- 
able the landlord to evict the tenant on 
the ground of.such subletting. Mr. Mehta 
has submitted that this view which has 


been consistently held by the High Court 


of Punjab and Haryana, has also been 
followed by the High Court in the in- 
stant case. In support of this submission 
Mr. Mehta has referred to the decision 
in the case of Kartar Singh v. Tarlok 
Singh, (1973) 75 Pun LR 825:.(AIR 1974 


Punj 34) which has been referred to by’ 


the learned Judge in the judgment under 
appeal. Mr. Mehta has also relied on the 
decisions. of the Punjab and Haryana High 
Court in the, case of Kidar Nath v. Smt: 
Kartar Kaur, (1969):71 Pun LR 186, and 
‘also in the case of Gurdas Ram v,. Hans 
Raj, 1974-Ren CJ (SN) 1. . According ` to 
Mr. Mehta this view has held the field 
in Punjab and Haryana all these. years 


and this is the settled law in the State, . 


Mr. Mehta further submits that as sub- 


tenants. have continued. to remain in: posz. 
session. after. the month. of. April,- the : 


sublétting must: be held.to be without any 


written consent and-illegal to -furnish a : 


l a 


valid ground fór ‘the “evidtion of thè ten- 
ant and vali the courts including thë High 
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Coturt have properly ordered thë eviction- 
of. the- tenant.. ` ` pomo i e 
- I8. Mr. Mehta has next contended that 
in ‘the’ ‘instant case subletting of a bed-. 
room in the” flat portion and also of the’ 
barsati portion had been done by the 

tenant in the month of May, 1974 as! 
found by the Rent Controller after the. 
remand of the issue by this Court to the’ 
Rent Controller. Mr. Mehta submits that: 
the: Rent: Controller had correctly come to’ 
the conclusion on the evidence on record 

after allowing the parties opportunity of 
adducing further evidence. Mr. Mehta has 

argued that as the tenant had sublet in. 
the month of May after the expiry of the 

period of tenancy, the subletting must be 

held to be. illegal and wrongful as the 

consent in writing by the landlady con- 

tained in the rent note was only for the 

month of April. - 


19. Mr. Mehta argues that on the ex- 
piry of the month of April when the con- 
tractual tenancy comes to an end and the 
tenant continues to remain in possession, 
by virtue of the provisions of the Act, the 
tenant does not enjoy any power or auth- 
ority to sublet, even if such authority had 
been granted to the tenant to sublet dur- 
ing the period of contractual tenancy. It 
is the argument of Mr. Mehta that on the 
expiry of the contractual tenancy, the 
terms and conditions on the -basis of 

` which the tenancy had been created, come 
to.an end and the statutory tenant who 
may enjoy protection against eviction by 
virtue of the statute does not have any 
authority to induct any sub-tenant. In 
support of this contention Mr. Mehta has 
referred to the decision of this Court in 
the case of Anand Nivas (P.) Ltd. v. 
Anandji Kalyanji Pedhi,- (1964) 4 SCR 
892 : (AIR. 1965 SC 414) and he has relied. 
on the. following observations at p. 917 
(of SCR): (at p. 426 of AIR):—~ 


“A statutory tenant is, as we have al- 
ready observed, a person who on determi~ 
“nation of his contractual right, is per- 
. mitted to remain in occupation so long as 
. he observes and performs the conditions: 
of the tenancy and pays the. standard 
rent and permitted increases. His per-: 
sonal. right of occupation is incapable of 
being transferred or assigned, and he 
having’no interest in the property ‘there 
is no estate on’ which ‘subletting may op- 
Crate eae Oe, ee 
-Mr.: Mehta’ has commiented that this -deci- 
sion of this Court was not considered by. . 
this..Court in the case -of Damadi. Lal v.: 
- Parastain «(AIR “1976 SC‘ 2229) (Supra) * 


S.C. 1049! ` 
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: 20. Mr. Mehta has further argued that 
it is well-settled that mere acceptance of 
rent on the determination of the contrae- 
tual tenancy by efflux of time or other- 
wise does not in the absence -of something 
more have the effect of creating a fresh 
tenancy or continuing the contractual 
tenancy aiready determined; and it is his 
argument that it cannot be said that a 
fresh tenancy was created or the tenancy 
was allowed to continue on the expiry of 
the month of April merely because the 
landlady had accepted the rent from the 
tenant on the expiry of the period of the 
tenancy after the month of April. . 

21. Mr. Mehta, therefore, submits that 
in the instant case the order for eviction 
has been rightly passed and this appeal 
should he dismissed. 

22. Before we proceed to consider 
the main question involved in this appeal, 
namely, whether the existence of sub- 
tenants in the premises after the expiry 
of the term of contractual tenancy, neces- 
sarily renders the subletting illegal and 
furnishes a ground for eviction within the 
meaning of S. 13 (2) (ii) (a) of the Act 
we propose to dispose of the other ques- 
tion as to whether there was any sub- 
letting by the tenant in the month of Mav. 
On a careful consideration of the report 
of the Rent Controller on the issue re- 
mitted to him by this Court, we are of 
the opinion that the finding of the Rent 
Controller that the tenant had sublet one 
bedroom in the flat portion and the bar- 
sati portion in the month of May, 1974 
is ‘not justified, s there was no proper 
evidence or the material before the Rent 


Controller to come to the said finding. 
This finding of the Rent Controller is 
based essentially on the tape-recorded 


conversation betweer the tenant and the 
husband of the landlady. Tape-recorded 
conversation can only be relied upon as 
lcorroborative evidence of conversation 
deposed by any of the parties to the con- 
versation and in the absence of evidence 
of any such conversation, the tape-record~ 
ed conversation is indeed no proper evi- 
dence and cannot be relied upon. In the 
instant case, there was no evidence of any 
such conversation. between the tenant and 
the husband of the landlady; and in the 
absence of any such conversation, the 
tape-recorded conversation could be no 
proper evidence. We may further add 
that the tape-recorded conversation, even 
if the same could be relied upon, would 
be of no particular help to the landlady, 
as the tape-recorded conversation clearly 
indicates that the landlady on the expiry 
of the term of tenancy had not merely 
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accepted the rent but had manifested the 
intention of continuing the tenancy, not- 
withstanding the expiry of the term: and 
the tape-recorded conversation goes to ; 
Show that the husband of the landlady | 
was asking the tenant to induct suitable 
persons as sub-tenants under him. 


23., As there is no proper evi= 
dence to show that any sub- 
tenant was inducted after the 


expiry of the contractual period of 
tenancy, it does not become necessary for 
us to consider whether the tenant who, 
on the determination of the contractual 
tenancy, continues to remain in possession 
by virtue of the provisions of the statute 
as statutory tenant, is entitled to sublet 
and he continues te remain in possession 
on the same terms and conditions on 
which he became a tenant. 

24. The crux of 
therefore, is whether the- sublet- 
ting by the tenant with the 
written consent of landlord during the 
currency of the tenancy becomes. unlaw- 
ful and illegal on the determination of the 
tenancy and furnishes a ground for evic- 
tion within the meaning of S. 13 (2) (ii) 
(a) of the Act. ; 

25. Section 13 (2) (ii) (a) which we 
have earlier set out lays down that if a 
tenant after the commencement of the 
Act has without written consent of the 
landlord transferred his right under the 
lease or sublet the entire building or any 
portion thereof, the tenant shall be lia- 
ble to be evicted on the ground of such 
subletting. The requirement: of the sec~ 
tion, therefore, is that after the commence- 
ment of the Act there has to be sublett~ 
ing by the tenant without the written 
consent of the landlord to enable the 
landlord to recover possession of the pre- 
mises on the groung of subletting. It, 
therefore, necessarily follows that if afte 
the commencement of the Act, the tenan 
has sublet with the written consent of the 
Jandjord, such subletting will not furnis 
any ground or cause of action for the 
eviction of the tenant by the landlord. 
Tt is to be noted that after the tenant has} 
lawfully sublet with the written econsen 
of the landlord the sub-tenant becomes a 
lawful sub-tenant; and as such he becom 
a ‘tenant’ within the meaning of the A 
under the tenant as his ‘landlord’ an 
continues to enjoy all the protection 
available to a ‘tenant’ under the Act an 
the tenant who mducts such sub-tenant i 
not entitled to evict him as landlord off 
the sub-tenant except in accordance wit 
the provisions of the Act. As the tenant} 
enjoys protection . against’ eviction in 


the question, 
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terms of the provisions of the Act and is 
not liable to be evicted except in accord- 
ance with the provisions of the Act not- 
withstanding determination of his tenancy 
by the landlord, the sub-tenant lawfully 
inducted equally enjoys the same protec- 
tion against eviction afforded to a tenant 
by the Act; and the sub-tenant can only 
be evicted in accordance with the provi- 
sions. of the Act in the same way as a 
tenant can be evicted. In spite of the 
sub-tenancy being determined by the 
tenant as his landlord, the sub-tenant by 
virtue of the protection against eviction 
afforded to him by the Act is entitled to 
continue in possession of the portion let 
out to him by the tenant as his landlord; 
and it is just not possible for the ` tenant 


as landlord to get rid of any sub-tenant 


at his wili. 


26. In the instant case, the tenant had 
the authority to sublet and the written 
consent, as required by the statute, had 
been given by the landlady. In terms of 
the authority granted to the tenant and 
with the consent in writing of the land- 
lady, the tenant had inducted sub-tenants 
in the month of April, when the contrac- 
tual tenancy was admittedly subsisting. 
The subletting by the tenant in the instant 
case could, therefore, afford no ground to 


the landlady or furnish any cause of ac- 


tion for her to evict the tenant on the 
ground of subletting on the basis of the 
provisions contained in S. 13 (2) (ii) (a) 
jof the Act. The sub-tenants lawfully in- 
ducted came to be in lawful possession of 
the portions let out to them by the tenant 
with the authority and consent in writing 
of the landlady, and such subletting ‘af- 
forded a complete safeguard to the tenant 
against eviction and would not come with- 
in the mischief of Sec. 13 (2) (ii) (a) of 
the Act. We have already held that the 
creation of any sub-tenancy in the 
month of May is not borne out by any 
proper evidence on record. The case of 
the landlady that there 
letting on the expiry of the month of 
April without the written consent of the 
landlady has not been established. In 
the instant case, the tenant has sublet 
with the written consent of the landlady 
in the month of April and has not sublet 
any portion on the expiry of the month 
of April. The argument of the learned 


counsel for landlady that on the expiry. 


of the month of April, the consent of the 
landiady in writing stands withdrawn 
is of no consequences. In the instant 
case, the tenant has sublet in the month 
of April, 1974, when admittedly the writ- 
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ten consent of the. landlady was there. 
The continuance in possession of such 
sub-tenants in the portions lawfully let 
out to them on the expiry of the month 
of April does not amount to or have the 
effect of any’ fresh subletting by the 
tenant on the expiry of the- month of 
April;. and, it cannot be said that the 
tenant “has sublet” afresh on the expiry 
of the month of April. The right of 
possession that the sub-tenants enjoy on 
the basis of lawful induction as sub-ten- 
ants is assured to the sub-tenants as a 
“tenant” within the meaning of the Act. 
As a tenant in spite of the determination 
of his tenancy continues the right to re- 
main in possession as a statutory tenant 
and enjoys the protection against eviction 
by virtue of the provisions contained in 
Statute, a sub-tenant who is lawfully in- 
ducted, is also’ recognised by the statute 
to be a “tenant” within the meaning of 
the Act and he must necessarily -enjoy the 
protection against eviction afforded to a 
tenant by the Act. A lawful subletting on 
the basis of the provisions of the Act does 
not become unlawful merely because the 
contractual tenancy of the tenant comes 
fo an end. A tenant incurs. the liability 
to be evicted, if the tenant after the com- 
mencement of the Act sublets without the 
written consent of the landlord; and the 
tenant who has lawfully sublet with the 
written consent of the landlord must 
necessarily enjoy immunity from the pro- 
cess of eviction on that ground. Sub- 
letting lawfully done with the written 
consent of the landlord does not become 
unlawful merely on the ground that the 
contractual tenancy has come to an end. 
Subletting to constitute a valid ground 
for eviction must be without the consent 
in writing of the landlord at the time 
when the tenant sublets any portion 
the sub-tenant, 


A subletting by fhe fenant with the 
consent in writing of the landlord does 
not become unlawful on the expiry of the 
contractual tenancy of the tenant, unless 
there is any fresh subletting by the ten- 
ant without the written consent of the 
landlord, Mere continuance in possession 
of a sub-tenant lawfully inducted does 
not amount to any fresh or further sub- 
letting. We are, therefore, satisfied that 
in the instant case the tenant has not sub- 
let any portion without the written con- 
sent of the landlady after the commence- 
ment of the Act. As the tenant has not 
sublet any portion after the commence- 
ment of the Act without the written con- 
sent of the landlady, the landlady does 
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not have any :proper ground for’ the evie- 
‘tion of the tenant on the ground:.of sub 
letting within- the meaning. of S. 13- 12) 
(ii) (a). Mere continuance of possession 
by the sub-tenants. lawfully inducted 3y 
the tenant with the written. consent cf 
the landlady contained in rent note does 
not afford any ground to the landlady for 
eviction of the tenant.on the ground of 
subletting, as the tenant has not sublet 
after the commencement of the Act any 
portion: without the consent in wang of 
fie landlady. 


' 27. The appeal, therefore, succeeds. 
The judgment of the High Court affirming 
the decision of the lower courts and tke 
order of eviction, are hereby set aside. 
The appeal is, therefore, allowed with 
costs, l 
i Appeal allowed, 


AIR 1982 SUPREME COURT 1052 
(From: Punjab 8e Haryana) 


+ O. CHINNAPPA REDDY- AND- 
R. B. MISRA, JJ. 


Criminal Appeal No. 45 of 1982 with 
Spl. Leave Petn. (CR) No. 2948 or 1981, 
D/- 5-4-1982. 

Hanumant Dass, Appellant v, 
Kumar and others, Respondents. 

-With 

` State of Himachal Pradesh, Petitioner 
v. Vinay Kumar and another, Respon- 
dents. 


(A) Criminal P. C. (2 of 1974), Ss. 385 


Vinay 


and 432 (7) — Expression “Appropriate 
Government”: in ` S. 432 (7) — Means 
Government wherein Yeonviction takes 


place. 


According to S: 432 (7) the apropiat 
Government is the Government of the 
State of conviction and nót the Govem- 
ment of the State where the offence was 
committed; i - (Para 10) 

` Where the case was iranaferred from a 
court within the territorial - jurisdiction 
of the High Court of Himachal Pradesh 
to a court within the territorial jurisdic- 


tion of the High Court of Punjab, there 
‘when > 


was sufficient compliance ‘of law 
the High Court gave notice of the appeal 
‘to the. Public Prosecutor viz., the Advo- 
cate-General of Punjab. . “(Para 11} 


(B) Criminal P. C. (2 of 1974), Ss. 385 
- “(2), Proviso and 465 ‘— Appeal against 
conviction -~ mme Non summoning of 
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. Hanumant.Dass.-v. Vinay Kumar: 


‘cate-General 


‘and Haryana at 


record 


AER: 
— Actused claiming to be entitled. to: ac- ` 


_ quitta? on basis of findings of- . Sessions. 


Court —- Neither complainant nor Advo-~ 
raising any objection — 
Non-summoning of record is not fatal. 

- Where the appellant-accused - himself 
said te the court that the appeal could be 
allowed on the findings recorded. by the 
Sessions Judge, the non-summoning of 
the reeord, if it was at all so, would not 
to be “atal especially when the complain~ 
ant wes present with his counsel and the 
State Advocate-General was also present, 
and none raised any objection. ‘Their non= 
objection on this point is also an indica~ 
tor that the record was there or in any ° 
case, the summoning of the record was 
not ‘thought te be necessary by. the par- 
ties. Further, assuming that there were 
certain irregularities in the. procedure the 
judgment of the High Court could not 
be set aside unless it was shown by the 
appellant that there has been failure of 
justice, (Para 15) 

The vigour of sub-see. (2) of S. 385, 
which provides that “the Appellate Court 
Shall then send far the record of the 
case...... ” has been taken away by the 
proviso in a certain situation. (Para 15) 


c (C) Penal Code (45 of 1860), S. 300 — 
Charge of murder — Allegation of setting 
fire to deceased — No eye-witness — None. 
of the three dying declarations 'implicat- 
ing accused — Acquittal of accused, held, 


proper, (Para 18) 
Cases Referred: Chronological Paras 
1976 Cr. LJ 1192: 1976 Supp SCR 552: 

. AIR 1976 SC 1552 14 


MISRA, J.:—. The. appeal as walt as the 
special leave petition are directed against 
the Judgment of. the High Court of Punjab 
- Chandigarh -. dated. 9th 
July, 1981. Criminal appeal has been filed 
by the complainant while the special 
leave pecition has Leen filed by the State 
of Himachal Pradesh. Vinay Kumar and 


‘his motker-Chhano Devi were: : convicted: 


for the murder of Asha, the wife of Vinay 


- Kumar Ly burning her alive and sentenc- 


ed to life imprisonment: by the learned 
Sessions Judge, Gurdaspur. .On, appeal by 
the accused, the High Court acquitted : 


‘them ‘by the. impugned judgment. | 


2. The prosecution case set up at the 
trial- was. that: the deceased Asha was 
married with Vinay Kumar:in July, 1972.. 
The marriage was an arranged - marriage. 
It did not prove to’ be a success, the 
apparent cause for the failure of marriage 


‘was. that Asha was only;- a: matriculate 


‘and. not- gultured ‘enough to; move, , about: 
in ‘the’ soziety with. the. husband. To make: 
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up this deficiericy the deceased: again “re- 
sumed her: studies and ‘started attending 
college at Nagrota Bhagwan. While. pro- 
secuting her studies she was rebuked and 
abused and. sometimes even’ 
whenever she visited the house of her 
in-laws. She, however, kept on suffering 
in the vain hope that in due course of 
time things might improve. There - was, 
however, no improvement and she was 
fed up with the maltreatment and cruelty 
meted out to her in the in-laws’ house. 
She left the matrimonial home and start- 
ed living with her parents sometime ‘in 
the year 1975 or early 1976. 


. 3. In 1977 Vinay Kumar filed a peti- 
tion in the court of the District Judge, 
Kangra at Dharamshala under S. 13 of the 
Hindu Marriage Act for the dissolution 
of his marriage with the deceased -on 
various grounds including one -of deser- 
tion. The District Judge in the first in- 
stance tried for reconciliation between 
the spouses and as an interim arrange- 
ment Asha returned to her in-laws’ house 
in June 1978 on trial basis, while divorce 
petition was’ kept pending and adjourned 
to July 29, 1978. As the parties did ‘not 
appear in the Court on the date fixed, - it 
was presumed that they were living hap- 
pily and the proceedings were, therefore, 
consigned to the record. 


4. On 5th of August, 1978 at about 11 
am. Kanwal Nain P.W. 4, Bil Bhandur 
P.W. 14, employee ' of the Post Office, 
which was just in‘front of the house‘ of 
the accused at a distance of 10/-12 feet, 
and a number of: other: persons saw smoke 
coming out-of the window of the house 
of the accused. Whén Bil Bhandur and 
others went to the house, they found the 
outer door locked. There was no other 
means of ingress to the house. After a 
short while one Raj brought the key from 
Chhano Devi accused. with which the lock 
was opened and entry gained into the 


house. Asha was found burning and after 


extinguishing the fire, she. was removed 
to the local hospital. 


_ 5. Dr. O. P. Dutta attendéd her- and 
sent an intimation of the incident to the 
incharge local Police Post. He’ 
the statement of. Asha on the- out-patient 
Tegister Ex. PL: Meanwhile Kesar Singh, 
Assistant Sub-Inspéctor, arrived ‘there 
‘and after getting a certificate’: ffom Dr. 
‘Dutta, ‘he ‘also recorded ‘her. staterhnent 


‘Ex, PU: From’ Civil Hospital, Kangra: 
‘Asha. was removed in:a truck to a Civil. 


Hospital ín. Dharamshala: 


f ae ee "where e 
the brëatheg:-ħer Jast; + si s 


Hanumant : Dass- Ve Vinay- Kumar: Hoo oY 


thrashed, - 


recorded 


I 
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-.6; In’ her statement: recorded: by. . Dr. 
Dutta and Kesar Singh, the deceased dis- 
closed that her clothes caught fire,. while 
she was preparing tea. The police suspect- 
ed no foul play and did: not register any 
case. The father of the deceased Hanu- 
mant Dass, however, made a report on 
wth Aug., 1978 and a case was registered 
on that basis. The. accused were sent up 
for trial. When the case was pending in 
the Court of Sessions Judge, Dharamshala 
in Himachal Pradesh, the complainant 
moved an application to the Supreme 
Court for transfer of the case from 
Himachal Pradesh to some other province. 
The case was transferred to a Court of 
competent jurisdiction at Gurdaspur in 
Punjab. The Sessions Judge, Gurdaspur 
convicted both the accused under S. 302 
read with S. 34 of the LP.C. and sentenc~ 
ed them to life imprisonment. The con- 
viction was based only on the circum- 
stantial evidence. Accused went up in 
appeal to the High Court. The High Court 


‘in its turn set aside the order of convic- 


tion and meee the accused. of the 
charge, 


.% The complainant has filed the pre- 
sent appeal. Shri Kohli appearing for the 
complainant has strenuously contended 
that the appeal before the High Court 
has been allowed in the absence of the 
State of Himachal Pradesh and without 
any notice to that State and as such the 
impugned judgment of the High Court 
is a nullity and should be set aside on 
that ground alone. The accused had im- 
pleaded only the State of Punjab as a 
party and the High Court has issued 
notice to the Advocate-General ‘of Punj ab. 
As a second limb to this argument it has 
been contended ‘by ‘Shri Kohli that the 
appeal was filed in the’ High Court on 
t5th June, 1981 and while considering the — 
application for bail on 22nd of June, 1981, 
posted the appeal for hearing on. 6th of 
July, 1981 after service of notice on the 
Advocate-General of Punjab and the ap- 
peal was decided on Sth July, 1981. with- 
out even summoning the record. Thus 
the High Court was in a hot haste to dis- 
pose of the appeal even without reason- 
able opportunity being afforded to the 


: counsel for the State and without im- 


pleading the appropriate State as a party 
to the appeal and without notice to the 


counsel: for the State of acne Pra- . o 


desh... 


a 8.. “We may frst deal with the aiad 


of: the - ‘learned- counsel about the: undue 


; haste- in the disposal of. the: appeal by the. 


“High ° ‘Court. It appears . that’ Shri M. R. 
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Mahajan, counsel for the appellants whale 
moving the application fer bail made a 
statement befere the High Court and it 
is on his statement that the case was 
posted for hearing at the earliest pessibie 
date. This will be apparent from the 
order dated 22-6-1981 passed by the High 
Court while disposing of the application 
for bail. The order insofar as it is mate- 
rial for eonsideration of the point reads 
O "aaas Mr. Mahajan, Advocate- states 
that on the findings of fact recorded bv 
the learned trial Judge, the conviction of 
the appellants cannot be sustained. No- 
tice for 6-97-81, to the Advocate~-General 
Punjab. Copy of the grounds of appeal 
and the judgmert rendered by the learn- 
ed trial Judge be delivered in the office 
of the A. G. Punjab within two days. The 
Fae is likely to be disposed of on that 
PALE... rercsceee” 

Therefore, the charge levelled against the 
High Court that it was in a bot haste tc 
decide the appeal at the earliest possible 
appears to be uncalled for. 

§. This leads us to the mam conter- 
tion raised by Shri Kohli that the trans- 
fer of the ease from Dharamshala lying 
within the territorial jurisdiction of the 
High Court of Himachal Pradesh to Gur- 
daspur lying within the jurisdiction ci 


the Punjab and Haryana High 
Court, does not change the par- 
ties and the parties remain the same 


even after the transfer of the case from 
Dharamshala to Gurdaspur. In this view 
of the legal position, the State of Hima- 
chal Pradesh where the offence was com- 
mitted was a necessary party and should 
have been impleaded in appeal. In th 
absence of the State of Himachal Pra- 
desh as a party and in the absence of 
notice to the counsel fer the State of 


Himachal Pradesh, the High Court was: 


not justified in disposing of the appeal 
and its judgment is only a nullity. 

10. This contention is based on S. 385 
of the Criminal P. C. Insofar as it is ma- 
terial for the purpose of the ease it 
reads: i 

“385 {1). If the Appellate Court does 
not dismiss the appeal summarily, it shall 
cause notice of the time and place a 
which such appeal will be heard to be 
given— 

(i) to the appellant or the pleader; 

(ii) to such officer as the State Govern- 
ment may appoint in this behalf; 

(iii) if the appeal is from a judgment 
of conviction in a case instituted upor 
complaint, to the complainant; 

{iv) if the appeal is under Sec, 377 or 


Hanumant Dass vw. Vinay Kumar 


A.L RB. 


S. 378, to the accused, 

and shall also furnish such Officer, com- 
plainant and accused with a copy of the 
grounds of appeal. " 

(2) The Appellate Court shall then 
send for the record of the case, if such 
record is not already available in that 
Court, and hear the parties: 

Provided that if the appeal is only as 
to the extent or the legality of the sen- 
tence, the Court may dispose of the 
ae without sending for the record. 
There is no denying the fact that S. 385 
of the Code is a mandatory provision. and 
the requirement of the section must be 
satisfied. In the appeal before the High 
Court, State of Punjab was made a party 
and notice of the appeal was also given 
to the Advocate-General of Punjab. Ac- 
cording to Shri Kohli this does not satisfy 
the requirement of law. '- 


11. It would be appropriate at this 
stage to refer to other relevant provisions 
of the Code: l 

Section 225 provides that— “In every 
trial before a Court of Session, the prose- 
cution shall be canducted by a Public 
Prosecutor.” , 

Section 2 (u) defines public prosecu- 
tor— “Public Prosecutor means any 
person appointed under Section 24, and 
includes any perscn acting under the di- 
rections of a public prosecutor.” 
Section 24 deals with “Public Prosecutors 
in the High Court”: 

“24. Public Prosecutors:—(1) For every 
High Court, the Central Government or 
the State Government shall, after con- 
sultation with the High Court, appoint a 
Public Prosecutor and may also appoint 
one or more Additional Public Prosecu- 
tors, for conducting in such Court, any 
prosecution, appeal or other proceeding 
on behalf of the Central Government or 
State Government, as the case may he. 


SOHHPSPEF cess seste eee eeseeant 


_ Section 378 talks of an appeal in case `of 


acquittal, Insofar as it is material it reads 
thus : 


"378. (1) Save as otherwise provided in 
sub-section (2) and subject to the provi- 
sions of sub-sections (3) and (5), the State 
Government may, in any case, direct the 
Public Prosecutor to present an appeal 
to the High Court from an original or 
appellate order of acquittal passed by. any 
Court other than a High Court, {or an 
order of acquittal passed by the Court of 
Session in revision). 

(2) If such an order of acquittal is 
passed in any case in which the offenca 
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has -been investigated by the Delhi Spe- 
cial Police Establishment  constituf~ 
ed under the Delhi Special Po- 
lice Establishment Act, 1946, or 
by any other agency empowered to make 
investigation into an offence under any 
Central Act other than this Code, the 


the appropriate 


Section 432 authorises 1 
remit sen- 


Government to suspend or 
tences: 

"432. (1) When any person has been 
sentenced to punishment for an offence, 
the appropriate Government may, at any 
time, without conditions or upon any con- 
ditions which the person sentenced ae- 
cepts, suspend the execution of his sen- 
tence or remit the whole or any part of 
the punishment to which he has been 
sentenced. 

(2) Whenever an application is made to 
the appropriate Government for the sus- 
pension or remission of a sentence, the 
appropriate Government may require the 
presiding Judge of the Court before or 
by which the conviction was had or con- 
firmed, to state his opinion as fo whether 
the application should be granted or re- 
fused, together with his reasons for such 


(6) The provisions of the above sub- 
sections shall also apply to any. order 
passed by a Criminal Court under any 
section of this Code or of any other ław 
which restricts the liberty of any person, 
or imposes any liability upon him or his 
property. ý 

(7) In this section and in Section 433, 
the expression “appropriate Government” 
means— 

(a) in cases where the sentence is for an 
offence against, or the order referred to 
in sub-section (6) is passed under, any 


law relating to a matter to which the ex-~° 


ecutive power of the Union extends, the 
Central Government; 

(b) in other cases, the Government of 
the State within which the offender is 
sentenced or the said order is passed.” 


From the various provisions extracted 
above it is evident that there shall be a 
Public Prosecutor for conducting any 
prosecution, appeal or other proceeding 
on behalf of the Central Government or 
State Government in the High Court. EH 
notice has been given to the Public Pro- 
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secutor viz. the Advocate-Generat of 
Punjab the requirement of law to our 
mind has beem fulfilled. 


#2. Shri Kohli, however, contends 
that occurrence im the instant case took 
place withim the territorial limits ` oÉ 
Himachal Pradesh. That State, therefore, 
will continue to be a mecessary party im 
the appeal irrespective of the fact that 
be appeal wae filed in the Punjab High 

urt, 


I3. Section 432 (7) extracted above 
defines "appropriate Government”, “Ap- 
means— (a) in 
cases where fhe sentence is for an of 
fence against, or the order referred to in. 
sub-see, (6) Is passed under, any law re- 
lating to a matter to which the executive 
power of the Union extends, the Central 
Government; (b) im ofher cases, the Gov- 
ernment of the State within which the 
offender is senterced or the said order is 
passed, 


14. According to this section the ap- 
propriate Government is the Govermment. 
of the State of conviction and not the 
Government of the State where the of- 
fence was committed!) A somewhat simi- 
lar questiow came wp for consideration in 
the State of Madhya Pradesh v. Ratan: 
Singh, 1976 Supp SCR. 552: (1976 Cri LJ 
L192), where the respondent was. convict- 
ed and sentenced to imprisonment for 
life by a court in the State of Madhya. 
Pradesh, At his request he was transfer- 
red to a jail in the State of Punjab, to 
Which State he belonged. He applied to: 
the Government of Punjab that under the 
Punjab Jail Manual he is entitled to. be 
released since he had completed more 
than 20 years of imprisonment. The ap- 
plication was sent to the Government of. 
Madhya Pradesh, which rejected it. In 
a writ petition filed by him the High. 
Court of Punjab. and Haryana held. that: 
the State of Punjab was the appropriate 
authority to. release him and: directed the 
State of Punjab to consider the matter. 
This Court im appeal observed “a perusal 
of this provision clearly reveals that the 
test to determine the appropriate Govern- 
ment is to locate the State where the 
aceused was convicted and sentenced and 
the Government. of that State would be. 
the appropriate Government within the 
meaning of See. 40t of the Code of Cri- 
minal Procedure. Thus. since the: prisoner 
in the instant ease was tried, convicted 
and sentenced’ in' the State of Madhya 
Pradesh, the State of Madhya Pradesh 
would be the appropriate Government to 
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exercise . the discretion for. remission of. 


the ‘Sentence under Sec. 401 (1) of the 
Code of Criminal Procedure.... se. That 


was a case based on $S. 401 of the old Cri- -- 
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‘minal P. C., but the Code of Criminal. 


Procedure, 1973: has put the matter com- 
pletely. beyond any controversy and re- 
. iterated the provisions of S. 402 (3) in 
sub-section (7) of S. 432. 


15. Lastly it was contended that the 
appeal was disposed of by the High Court 
even without summoning the = recorc. 
There is no warrant for this assumptior. 
No specific allegation has been made in 
_ the special leave petition that the record 
was not summoned. We heve perused th? 
judgment of the High Court-and the tenor 
of the judgment indicates that the record 
“must have been there before the court. 
. There is copious reference to the mate- 
rials on the record which could be possi- 
ble only when the record was there be- 
fore the court. Besides, the counsel for 
the appellant made a statement before 
the court that on the finding of fact re- 
corded by the High Court he was entitled 
to an acquittal and in this view of the 
matter even if the record had not’ been 


summoned (for which there is no.basis) 


~ vision on account of any error, 


4 + 
ae ‘ 
s - 4 
Lad » owt 
a 5 


7 A. L R. 
“465, Finding or enne when - Fevers 


. Sible. by reason of error, omission or. irre- 


gularity— 


(1) Subject to the provisions hercu A 
before contained, no finding, sentence or 
order passed by a Court of competent 
jurisdiction shall be reversed or altered 
by a Court of appeal, confirmation or re- 
omission 


or irregularity in the complaint, sum- 


. Mons,’ warrant, proclamation, order, judg- 


that would not be fatal. Proviso to ` sub- . 
. aspect of the matter has been thoroughly 


sec, (2) of S. 385 itself provides “...... the. 
court may dispose of the appeal without 
sending for the record” in a certain situa- 
tion. The rigour of sub-sec. (2) of S. 385, 
which provides that “the Appellate Court 
shall then send for the record of the case 
RAR E ” has been taken away by the pro- 
viso in a certain situation. If the appellant 
himself says that the appeal can be al- 
lowed on the findings recorded by the 
. [Sessions Judge, the non-summoning of 
the record, if it was at ali so, would not 
to.our mind be fatal. Thè complainant was 


_|present with his. counsel, the State Ad- . 


vocate-General was also ‘present. If they 
had any grievance about the record, they 
would have raised an objection. “Their 


non-objection on this point is also an. in- 
dicator that the record was there or in- 


any. case; the summoning of the - ' record 


was not ‘thought to ‘be necessary by the : 


parties, - a 


"16. isin for’ thë sake of . argu- 


ment, that. there. were certain- irregulari- 


' fies in the procedure: the jadgment of ‘the - 


f High. Court. could’ not be: set aside | ‘untess 


o has- been - “failure: of, _ dustigg; - as , will: be > 
evident from S, 465 of the: ‘Criminal Pros. 


“4s eeduré Code which- reads Lae ee 


We es = 
“hs “ass A 


„ingly . aael 
„it was ‘shown. _ by": the. appellant that: there’: e 


ment or other proceedings before or dur- 
ing trial or in any inquiry or other pro- 
ceedings under this Code, or any error, 
ór irregularity in any sanction for the 
prosecution, unless in the opinion of that 
Court, a failure. of justice has in fact been 
occasioned thereby. 


(2) In determining whether any, error, 
omission or irregularity in any proceed- 
ing under this Code, or any error, or irre- 
gularity in any sanction for the prosecu- 
tion has occasioned a failure of justice, 
the Court shall have regard to the fact 
whether the objection could and should 
have been raised at an earlier mape in the 
proceedings. ” 


17. We have perused the judanen of 


the High Court which was placed before 


us in full. It shows that each and every ` 
discussed and the High Court. has also 


. referred to the error committed by the 


Sessions J udge in the approach of the 
case and. also in. making unwarranted as- - 
sumptions, 

I8. On merits we fully agree with the 
appraisal of the evidence made by the 
High Court. It is not necessary to repeat 


the same over again.’ There is no eye-wit- 


ness. The fate of the case hinges upon ‘the 
circumstantial evidence. The High. Court 
has dealt with the two dying declarations,|. 
one recorded by the Doctor and the other 
by the Assistant Sub-Inspector. The High 


Court also took into consideration the 
. oral dying declaration on which the pro-| 


secution strongly relied. But even that 
declaration does not implicate the acctis- 


ed. The reason given by the High Court 


for acquittal in our. opinion is cogent and. 


plausible. | 
19: ‘For the foregoing discussion, the. 
: criminal appeal and the ` special: leave’ 


petition. must fail and they are - accord ; 


ees “Appeal ‘and Special 5. 
i Te AAS Teave Petition r dishissod,, . 
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(Fiom: 1976 Raj L. W: 240) © 
| . S. MURTAZA FAZAL ALI; 
too D A DESAI AND 

_ A. VARADARAJAN, JJ. t 

Criminal Appeal No, 439 of 1976, D/- 
2-4-1982, 

Umesh Chandra, Appellant v, State 
of Rajasthan, Respondent, 

(A) Evidence Act (1 of 1872), Ss. 35, 
13, 74 — Public document — Admissi- 
bility _- Two documents of two dif- 
ferent, public schools showing same age 
of child — Documents would he ad- 
missible under Sec, 35 — Secs, 73 and 
74 would be irrelevant, 1976 Raj LW 
240:1977 Cri LJ NOC 143, Reversed. 


(Rajasthan Children Act (16 of 1970),. 


Secs, 8, 26). 


Where there were two documents.. of 
the two -different public schools show- 

ing the age of the delinquent child who 
\ had. committed an offence under Ss. 364, 
302 I. P.C. as 22-6-57 and both those 
documents had been signed by his 
father and were in existence ante litem 

motam, there could be no ground to 
doubt the genuineness of those docu- 
ments, (Para 19) 


. Further, it could not be said that the 
admission forms as also the school’s re~ 
gister both of which were, according to 
the evidence, maintained in due course 
of business were not admissible in evi- 


dence because they were not kept or’ 


made by any public officer, under S, 35, 
all that is necessary is that the docu- 
ment should be maintained regularly 
by a person whose duty it is to main- 
tain. the document and there is no legal 
requirement that the document should 
be maintained by a public officer only. 
Therefore those -documents would . ba 
_admissible under S. 35 and Ss, 73 and 
%4 would be irrelevant, AIR 1964 SC 

1625 and AIR 1963 Ker 18 Rel. on. 
(Paras 10. 11) 


' Furthermore, the explanation given 


by the father of the child for changing - 


the date of birth from ‘22-86-57 to 22-9- 
1956 in order to enable his son to ap- 
péar in the High ‘School Secondary 
Examination ` would be 
cause’ ‘the offence was’ committed ‘seven. 


years. “after” ‘changing: the date of birth. 
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en -Chandra ‘vi 
- 1976 Raji LW 240.: 1977. a LJ. NOC 143: 


AIR. 1971 SC - 2567: 


‘acceptable be- 


State -of Rajasthan - . S.C.. 1057; 


Reversed, . (Paras 21,- 22); 

(B) Rajasthan. Children Act (16 of- 
1970), Secs. 3, 26 — Pendency of pro-: 
ceedings against child at time of com- ` 
mencement. of Act —— Court should pro- . 
ceed . with -case buy. is debarred from’ 
passing sentence — Date of applicabi- 
lity of Act. is. date on which offence 
takes place and not date of trial., 1976 
Rai LW 240: 1977 Cri LJ NOC 143 Re- 
versed, ae l 

Where proceedings in respect of a 
child were pending in any court in any 
area on the date on which the Act 
came into force, Sec, 26 in terms lays 
down. that the court should proceed with 
the case but after having found that 


. the child has committed the offence it 


is debarred from passing any sentence 
but would forward the child to the 
children’s court for passing order in 
accordance with the Act, (Para 27) 

Further, the relevant date for the 
applicability of the Act is the date on 
which the offence takes place, Children 
Act was enacted to protect young child- 
ren from the consequences of their crimi- 
nal acts on the footing that their mind 
at that age could not be said to be 
mature for imputing mens rea as in the 
case’ of an adult, This being the intend- 
ment of the Act, a clear finding has to 
be recorded that the relevant date for 
applicability of the Act is the date on 
which the offence takes place, It is 
quite possible that by the time the case 
comes up for trial, growing in.age be- 
ing an involuntary factor, the child 
may have ceased to be a child. There- 
fore, Ss, 3 and 26 became necessary. 
Both the sections clearly point in | the 
direction ' of the relevant date for the 
applicability of the Act as the date of 
occurrence, Therefore, the relevant 


‘date for applicability of the Act so far 


as age of the accused, who claims to be 
a child; is concerned, ig the date of the 


‘occurrence ‘and not the date of the trial. 


(1976 Raj LW ‘240: 1977 Cri LJ NOC 
143 Reversed, ` (Para 28) 
Cases Referred : Chronological Paras 


(1972) 3 SCC 443: 
1971 Lab IC 1507 , . 15 
AIR 1964 SC 1625: (19647 5 SCR 86: 
1964 .(2). Cri LJ 590 - - 11,18 
ATR 1963. Ker 18 . 12 
Mr.. K.. K., Venugọpal,. Sr. Advocate, 
Mis. 8. S. Khanduia and ‚G. C. Mishra, 
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Advocates with him, for Appellant; Mr. 


B. D. Sharma, Advocate, for Respon- 
. dent, 
FAZAL ALI, J.:— This appeal by 


specia] leave is directed against a judg- 
ment dated June 29, 1974 of the Rajas- 
than High Court overruling a preli- 
minary objection taken by the accused 
before the Sessions Judge to the effect 
that the Sessions Judge, Tonk, was not 
competent to try the case as the ac- 
cused Umesh Chandra was a child as 
conetmplated by the provisions of the 
Rajasthan Children Act, 1970 (herein~ 
after referred to as the ‘Act’) on the 
date of the alleged occurrence. This 
Act appears to have been passed by the 
Rajasthan Legislature but after receiv- 
ing assent of the President was enforc- 
ed in various districts from time to time. 
Under the provisions of the Act any 
person below the age of 16 (sixteen) 
would be presumed to be a child and 
the trial of the delinquent child was to 
be conducted in accordance with the 
procedure laid down therein. The ob- 
jection taken by the appellant was that 
as he was below the age of 16 at the 
time of the occurrence on 12-3-1973, he 
could not be tried by the Additional] Ses- 
sions Judge, .Tonk, or the Additional 
Sessions Judge, Jaipur city, to whom the 
case was transferred on 17-10-73. 


2, The Sessions Judge overruled the 
objection taken by the accused and 
therefore he filed a revision to the 
Rajasthan High Court against the order. 
The High Court after considering the 
Ora] and documentary evidence came to 
the conclusion that the Act was not 
applicable to the appellant for two rea~ 
sons — (1) that it was not brought into 
force in Tonk at the time of the offence, 
and (2) that it was not proved by the 
accused that he was below the age of 
16 on 12-3-1973, the date of the oc- 
currence, The accused was charged for 
offences punishable under Ss, 364 and 302 
of the Penal Code, Aggrieved by’ the 
order of the High Court, the appellant 
moved this Court in special leave and 
at the time of granting special leave, 
this Court directed the High Court to 
return a finding of fact on the actual 
date of birth of the accused so that 
this Court may determine the applica- 
bility of the Act to the facts of the 
present case, 


8. The High Court 
ing the entire evidence—oral and docu- 
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after reapprais- 


A. LR. 


mentary —— by its order dated 18-11-76 
came to a clear finding that the age of 
Umesh Chandra at the time when the 
offence was committed was 16 years 
5 months and 20 days and that the exact 
date of birth of the appellant was pro- 
ved to be 22-9-1956. After the finding 
of fact called for from the High Court 
was sent to this Court, the appeal was 
placed for hearing before us. 


4. In support of the appeal, the 
learned counse] for the appellant has 
assailed the finding of the High Court 
— that the age of the appellant was 
above 16 years — and it was contended 
that the High Court has based its deci- 
sion on wholly irrelevant material and 
has also committed errors of law in 
appreciating important documentary evi- 
dence, 


š$.. Another point that was argued 
before us was as to the application of 
the Act to Tonk, where the offence was 
committed, As, however, the Act has/ 
now been enforced in the entire State, 
this question no Jonger survives þe- 
cause where a situation contemplated by 
Sec. 26 of the Act arises, an accused, 
who is found to be a child, has to be 
forwarded by the Sessions Court to the 
Children’s court which can pass appro- 
priate sentence. Where however pro~ 
ceedings against a child are pending 
before Sessions Judge, Sec, 26 of the 
Act enjoins a duty on the Court in 
which the proceeding in respect of. the 
child is pending on the date on which 
the Act is. extended to the area to act 
in the manner therein - prescribed, In 
this eventuality, the Court is under an 
obligation to proceed with the.trial and 
record a finding as if the Act does noft 
apply. But after concluding the trial 
and recording a finding that the child 
had committed an offence, the Court 
cannot pass any sentence but the Court 
is under a statutory obligation to for- 
ward the child to the Children’s courf 
which shall pass orders in respect of 
that child in accorcance with the pro- 
visions of the Act, as if it has been 
satisfied on inquiry under the Act that 
the child has committed the offence, In 
view of this provision, Sec. 21 would 
3e attracted and the Children’s court 
will have to deal with the child under 
sec, 21. 

6. Thus, the: main point for conside- 
ration in this case is’ as to what is the 
exact date of birth of the appellant, 


1982 


Umesh Chandra, The High Court ap- 
pears to have brushed aside the docu- 
mentary evidence produced by the ap- 
pellant mainly on the ground that sub- 
sequent documents clearly proved that 
the father of the accused had not cor- 
rectly mentioned the date of birth in 
the previous schools attended by him 
(accused) and later corrected his date of 
birth by an affidavit which was accept- 
ed by the High Court to be the correct 
date. The High Court also rejected the 
oral evidence adduced by the appellant 
as also the horoscope produced by his 
father. 


7. We agree with the High Court 
that in cases like these, ordinarily the 
oral evidence can hardly be useful to 
determine the correct age of a person, 
and the question, therefore, would large- 
iy depend on the documents and the 
nature of their 
dence may have utility if no documen- 
tary evidence is forthcoming. Even the 
horoscope cannot be reliable because it 
can be prepared at any time to suit the 
needs of a particular situation. To this 
extent, we agree with the approach 
made by the High Court, 


8. Coming now to the: facts on the 
basis of which the appellant sought pro- 
tection to be tried only under the Act; 
according to the testimony of the father 
of the appellant he was born on 22-6- 
57 and was aged 15 years 9 months on 
12-3-1973 — the date of the occurrence. 


9. It is, however, not disputed that 
at the time when the appellant was 
born, his father was posted in a small 
village (Dausa) where the maternal 
grandfather of the appellant had lived 
and perhaps he was not meticulous en- 
ough to report the birth of his children. 
There is nothing to show the birth of 
the appellant nor any evidence has 
been produced to this aspect of the mat- 
ter, There is also nothing to show that 
the dates of birth of the other children 
of Gopal (the father) were registered 
in any Municipal register or in chowki- 
dar’s register, We have mentioned this 
fact because the High Court seems to 
have laid specia] stress and great em- 
phasis on the non-production of any 
reliable record to prove that the birth 
of the appellant had been entered there- 
in, It is common knowledge that in vil- 
lages people are not very vigilant in 
reporting either births or deaths and, 
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authenticity, Oral evi- . 
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therefore, an omission of this type can- 
not be taken to be a most damaging 
circumstance to demolish the case of the 
appellant regarding his actual date of 
birth, 


10. The first document wherein the 
age of the appellant was clearly enter- 
ed is Ext, D-1 which is the admission 
form under which he was admitted to 
class TIT in St, Teressa’s Primary School, 
Ajmer, In the admission form, the date 
of birth of the appellant has been shown 
as 22-6-1957. The form is signed by 
Sister Stella who was the Headmistress. 
The form also contains the seal of the 
school, DW, Ratilal Mehta, who proved 
the admission form, has clearly stated 
that the form was maintained in the 
ordinary course of business and was 
signed only by the parents, The evi- 
dence of Ratilal Mehta (DW 1) is cor- 
roborated by the evidence of Sister 
Stella (DW 3) herself who has also en- 
dorsed the fact of the date of birth 
having been mentioned in the admis- 
sion form and has also clearly stated on 
oath that the forms were maintained in 
regular course and that they were sign- 
ed by her, She has also stated that at 
the time when the appellant was first 
admitted she was the headmistress of 
St. Teressa Primary School, Ajmer, The 
High Court seems to have rejected this 
document by adopting a very peculiar 
process of reasoning which apart from 
being unintelligible is also legally 
erroneous, The High Court seems to 
think that the admission forms as also 
the School’s register (Ext, D-3) both of 
which were, according to the evidence, 
maintained in due course of business, 
were not admissible in evidence be- 
cause they were not kept or made by 
any public officer. Under Sec, 35 of the 
Evidence Act, all that is necessary is 
that the document should bë maintain- 
ed regularly by a person whose duty it 
is to maintain the document and there 
is no lega] requirement that the docu- 
ment should be maintained by a pub- 
lic officer only, The High Court seems 
to have confused the provisions of Sec- 
tions 35, 73 and 74 of the Evidence Act in 
interpreting the documents which were 
admissible not as public documents or 
documents maintained by public ser- 
vants under S. 34, 73 or 74 but which 
were admissible under Sec. 35 of the 
, Evidence Act which may be extracted 
as follows :— 


1060: S. C;: 


“35 Relevancy of entry in public -re~ 
cord made in performance of duty :— 

An entry in any public or other offi- 
cial book, register or record, stating è 
fact in issue or relevant fact, and made 
by a public servant in the discharge of 
his officia] duty, or by any other person 


‘in performance of a duty specially en- 
joined by the law of the country in 
which such books, register or record is 
kept, is itself q relevant fact,” (Empha- 
"~~sis..ours), 

lL. A perusal< of the provisions of 
Sec. 35 would clearly~reveal that there 


is no lega] requirement that the public. 


or other official book should be kept 
only by a public officer. but al] that is 
required is that it should be regularly 
kept in discharge of her official duty, 
This fact has been clearly proved by 
two independent witnesses, viz, DW 1, 
Ratilal Mehta and DW 3, Sister Stella, 
The question does not present any dif- 
ficulty or.complexity as in our Opinion 
the section which would assist in this 
behalf-is S. 35 of the Evidence Act which 
provides for relevancy of entry in the 
public record, In this connection we 
may refer to a decision of this Court in 
Mohd. Ikram Hussain vy., State of U, P. 
(1964) 5 SCR 86 at p. 100: 
SC 1625 at p, 1631) where Hidayatullah, 
J, speaking for the Court, observed 
as under :— ; 


‘In the present case Kaniz Fatima 
was stated to be under the age of 18. 
There were two certified copies from 
schoo] register which show that on 
June 20, 1960, she was under 17 years 
of age, There was also the affidavit of 
the father (here evidence on oath) stat- 
ing the date of her birth and the state- 
ment of Kaniz Fatima to the police 
with regard to her own age, These 
amounted to evidence under the Indian 
Evidence Act and the entries in the 
Schoo] Registers were made ante litem 
motam.” 

12. This topic has been elaborately 
dealt with particularly in regard to the 
entries in Schoo] Register and the ad- 
mission forms in the case of Abdul 
Majeed v. Bhargava, AIR 1963 Ker 18. 
In these circumstances, the. view of the 
High Court with regard to Sec. 35 is 
plainly untenable and Secs, 73 and 74 
are utterly irrelevant, 

13. Further, the High Court was of 
the view that as the documents. pro- 
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‘were kept in loose 


(AIR 1964 - 


duced by- the Teressa’ Primary School 
sheets, no reliance 
can be placed on them. This fact is ad= 
mitted but the headmistress has -explain< 
ed that the admission forms. were bound 
much after the date of birth was re- 
corded and hence it cannot be presum~< 
ed that the documents were not kept in 
the regular course of business, 


14, Moreover, the School where the 
documents were maintained was an 
English Public School and the record 
maintained by it was undoubtedly un- 
impeachable and authentic and could 
not be suspected or presumed to -be 


tampered .with. At the time.when the 


age of. the appellant was first mention= 
ed in the adijiission_ form, there was 
absolutely no dispute about. the date of 
birth or for that matter the exact date 
On which he was born and there could 
not have been any motive on the part 
of the parents of the accused to give a 
false date of birth because it was his 
first admission to a school at a very 
early age, Further, the school to which 
the appellant was admitted being a 
public School enjoyed good reputation 
of authenticity. 


15. In Gannon Dunkerlay & Co. Ltd. 
v. Their Workmen (1972) 3q@$CC 443: 
(AIR 1971 SC 2567 at p. 2572) this Court 
made the following observations: . 

“In fact, if the register had been pre~ 
pared at one sitting for purposes of 
these cases, the Company would have 
taken care that no suspicious circum< 
stance comes into existence and, if, by. 
chance, any error was committed, it 
could have prepared another register 
in lieu of Ext. C-1. The fact that this 
was not done shows that this register is 
the register kept in the course of busi- 
ness and, hence there is no reason te 
doubt the entries made in it.” 

16. These observations fully apply to 
the facts of the present case because if 
there had been any element of suspicion 
in giving the date of birth, the admis- 
Sion register and the School’s register 
would have been corrected by the head- 
mistress of the school, 

17. Exts. D-1 and D-2, mentioned 
above, are corroborated by subsequent 
documentary evidence, It appears that 
on 1-7-65, the boy was admitted to 3rd 
standard (equivalent to 5th class) in St, 
Paul’s school, Jaipur after the ‘appel 


-Jant’s father was transferred from Aimer . 


to Jaipur, Here also the document shows 


A. I. R, 5 
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that, the date of birth . given ' was :.the:. 


same, nanay 22- 6- 1957, . 
H. Thus, 


1965, the date of birth was ER 
in the relevant documents as 22-6-1957, 


This Court in Mohd. Ikram Hussain v. 


State of U. P. (AIR 1964 -SC 1625): 
(supra) has held that copies of school’ 
certificates or the affidavit of the father 
constitute good proof of age, vide ob- 
servations extracted hereinbefore, 

19. In the instant ease also there are- 
two documents of two different schools 
showing the age of the accused appel- 
lant as 22-6-57 and both these docu« 
ments have been signed by his father 
and were in existence ante litem motam, 
Hence, there could be no ground to 
doubt the genuineness of these docu- 
ments and the High Court committed a 
serious error of law in brushing aside 
these important documents, 


26. Another circumstance 
weigned with the High Court was that 
when the boy was admitted in St, Paul’s 
School, no transfer certificate appears 
to have been taken. This by itself is not 
sufficient to dislodge the case of the ap- 
pellant unlez3 a transfer certificate was 
taken and it had shown that the date of 
birth given ther2 did not tally with tha 
documents (Exts. D-1 ta D-4), 


21. It appears that as the father of 
the appellant was subsequently trans 
ferred from Jaipur sometime in June 
1966 to Dhausa and he was admitted to 
the Sanskrit Pathshala in Dhausa, for 
the first time in this school the date of 
birth of the appellant was changed 
from 22-6-1957 to 22-9-56, The explana- 
tion given by his father is that as by 
this time the boy had become almost 
10 years of age and as clause 10 of 
Chapter XVIII of the Rajasthan Board 
of Secondary Education Regulations re- 
quired that no candidate could take the 
Higher Secondary Examination until] he 
had attained the age of 15 years on the 
Ist of October of the year in which the 
Examination was held, he had to give 
an affidavit to change this fact in order 
to enable his son (appellant) to appear 
in the Higher Secondary Examination, 
This position was not disputed by the’ 
State, The High Court 
made much of this lacuna and has gone 


to the extent of labelling Gopal Sharma, 


appellant’s father, as`a liar having gone 
to the extent of making a false affida- 
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which ` 


seems to have . 
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vit, Here also, we: think the High. Court 
has taken a most artificial. and technical 
_ view, of the matter, In. our country, i 


Ba te 


for | appearing in examination or for en- 
tering a particular service which would 
be denied to a child as under the origi- 
nal date of birth he would be either 
underaged or ineligible, 

22. Thus, the appejlant’s father has 
given a cogent reason for chang- 
ing the date of birth and there is 
no reason not to accept his explanation 
particularly because the offence was 
committed seven years after changing 
the date of birth, and, therefore, there 
could be no other reason why Gopal 
Sharma should have gone to the extent 
of filing an affidavit to change the date, 
except for the reason that he has given. 

23. Ii was also argued that in the 
insurance policy, the appellant’s mother 
had shown his age as 10 years without 
giving the exact date of birth, The age 
of the appellant was given as a rough 
estimate in the insurance policy but as 
the policy was not in the name of the 
appellant; nothing turns upon this fact 
particularly because by and large giv- 
ing allowance for a few months this way 
or that way the boy was about 10 years 
Old when the policy was taken. The High 
Court, therefore, was wrong in attaching 
too great an importance to this some~ 
what insignificant fact, 

24. For these reasons we are satisfi- 
ed that these circumstances also do not 
put the case of the appellant out of 
court, 

25. These are the main reasons given 
by the High Court for distrusting what, 
in our opinion, seems to be unimpeach~ 
able documentary evidence produced by 
the appellant to show that his exact date 
of birth was 22-6-57 and not 22-9-56 as 
altered by his: father later, 


26. Another question argued at the 
Bar was'as to what is the material date 
which is to be seen for the purpose of 
application of the Act. In view of our 
finding that at the time of the occur- 
rence the appellant was undoubtedly a 
child within the provisions of the Act, 
the further question if he could be tried 
as a child if he had become more than 
16 years by the time the case went up 
tothe court, does not survive because 
the Act: itself takes care of such a con- 
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tingency. In this connection Secs. 3 and 
26 of the Act may be extracted thus >— 

"3, Continuation of inquiry in respect 
of child who has ceased to be child :=— 

Where an inquiry has. been “initiated 
against a child and-during the course cf 
such inquiry. the child ceases to be such, 
then, -notwithstanding anything contain- 


-ed in this Act or in any other law for 


d 


. continued in that 


the time being in force, the inquiry may 
be eontinued and orders may be made 


in respect of such person as if such per- - 


son had continued to be a child. 
xx XX XX xx xx 


2, Specia] provision in respec; ož 
pending cases ;— 
Notwithstanding -anything contained 


in this Act, ali proceedings in respect of 
a child pending in any court in any 
area on the date on which this Act 
comes into force in that area, shall ke 
court as if this Act 
had not been passed and if the court 
finds that the child has committed an 
offence, it shal} record such finding and, 
instead of passing any sentence in res- 
pect of the child, forward the child t? 
the children’s court which shall pass 
orders in respect of that child in’ accord 
ance with the provisions of this Act as 
if it has been satisfied on inquiry un- 


der this Act that the child has commit- : 


ted the offence.” ~ 


27. A combined reading of these two 
sections would. clearly show that the 


` istatute takes care of contingencies where 


proceedings in respect of a child were 
pending in any court in any area on the 
date on which the Act came into force, 
Sec, 26 in terms lays down that the 
court should proceed with the case but 
after having found that the child has 
‘committed the offence it is debarred 
from passing any sentence but would 
forward the child to the children’s 
court for passing orders in accordance 
with the Act, 

28. As regards the general applica% 


bility of the Act, we are clearly of the 


view that the relevant date for the ap- 
plicability of the Act is the date on 
which the offence takes place. Children 
Act was enacted to protect young child- 
ren from the consequences of their cri- 
minal acts an the footing that their mind 
at that age could not be szid to be mat- 
ure for imputing mens rea as in the 


case of an adult, This being the intend- 


ment of the Act, qa clear finding has to 
be recorded that the relevant date for 
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applicability of the Act is the date on 


_ which the offence takes plače, It is quite 


possible that by the time the case comes 


up for trial, growing in age being an| 


involuntary factor, the child may have 
ceased to be a child. Therefore, Ss. 3 
and 26 became necessary, Both the 


sections clearly point in the direction of 


the relevant date for the applicability 
of the Act as the date of occurrence. 
We are clearly of the view that the re- 
levant date for applicability of the Act 
so far as age of the accused, who claims 
to be a child, is concerned, is the date 
of the occurrence. and not the date of 
the trial, 


29. The High Court has failed to 
take notice that the Act being a piece of 
social legislation is meant for the pro- 
tection of infants who commit criminal 
offences and, therefore, its provisions 
should be liberally and meaningfully 
construed so as to advance the object of 


‘the Act, Bearing this in mind we have 


construed the documents in the instant 
case, | 


30. We, therefore, allow the appeals 


to the extent that while upholding the 


conviction of the accused we set aside 
the sentence awarded by the Sessions 
Judge as affirmed by the High Court, 
and direct the Additional Sessions Judge, 
Jaipur to forward the accused to the 
Children’s court for receiving sentence 
in’ accordance with the provisions of 
Sec, 26 of the Act. f 

E Appeal allowed. 
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V. D. TULZAPURKAR, BAHARUL 
ISLAM AND A, VARADARAJAN, JJ. 


Civil Appeal No. 519 (NL) of 1978, Dja 
16-3-1982. 


Ani] Kumar Chakraborty and another, 
Appellants v. M/s. Saraswatipur | 
Company Ltd, and others, Respondents, 


Industrial Disputes Act (14 of 1947), 
Sch, 2 Item 3 — Dismissal of employee 
—- Reinstatement —- Delinquent, a com- 
pounder of tea-Company _ trafficking 
drugs and medicines entrusted for being 
supplied to workers of teagarden — 
Held, delinquent could not be reinstated 
—- Compensation was adequate remedy. 
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1976 Lab L C. 1398 (Pt. B) (Cal), Rever- 
sed 


Where the services of the delinquent 
who held the position of trust and con- 
fidence as a compounder with a tea 
company and in that capacity he was 
entrusted with drugs and medicines for 
being supplied and . distributed to thë 
needy and ailing workers of the tea 
gardens free of cost were terminated as 
by abusing his position of trust he in- 
dulged in trafficking in those drugs and 
medicines to the detriment of the health 
and well being of the workers having 
a bearing on their efficiency and work 
in the Company, and he had indulged 
in similar activities on previous ocea- 
sions for which he had been pardoned 
by the Chairman, Director of the Com- 
pany, it was held that even if the order 
of dismissal was unsustainable on the 
ground that no proper and fair inquiry 
had been held against the delinquent, 
it was not a case where any order for 
reinstatement of the delinquent could 
be made. It was a case of loss of con- 
fidence in the employee on the part of 
the Management and compensation 
would be adequate relief, 1976 Lab IC 
1398 (Pt. BY (Cal) Reversed. AIR 1960 
SC 1264 and (1970) I Lab LJ 63 (SC) 
Rel, on, 
Cases Referred: Chronological Paras 
(1970) 1 Lab LJ 63: 20 Fac LR 59 

(SC) 4 
AIR 1960 SC 1264: (1960) 1 Lab LJ 
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TULZAPUKAR, J.:— Since we are 
inclined to dispose of this appeal on a 
very short point we need be very brief 
in the narration of facts. 

2, On 15th Sept. 1965 the appellant 
Anil] Kumar, a Compounder with the 
first respondent-company was dismissed 
by the Management after holding an 
inquiry and finding him guilty of (D 
having incited labourers and workers to 
disrupt the administration and working 
of the tea gardens and (ii) having in- 
dulged in trafficking in drugs and medi- 
cines entrusted to him by the company 
for supply and distribution to the wor- 
kers free of cost. The Industria] Tribu- 
nal, before whom the validity of dis- 
missal was challenged, held that the in- 
quiry, if at all one was held, was un- 
fair and that the charges had not been 
proved by the Management and, there- 
fore, the dismissa] was set aside and the 
appellant was directed to be reinstated 
with full back wages. A learned single 


Ani] Kumar v. M/s, 


(Para 3). 


_indulged in trafficking in those 
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Judge of the High Court confirmed the 
Tribunal's Award, but in appeal the 
Division Bench reversed the decision of 
the Tribunal as well as of the learned 
single Judge holding that the domestic 
enquiry held by the Management was 
quite fair and proper and that Tribunal 
had in fact dealt with the case as if it 
were a Court of Appeal and not only 
the evidence had been meticulously as- 
sessed afresh but the adequacy of the 
evidence had also been gone into and 
in doing so the Tribunal had exceeded 
its jurisdiction and substituted its own 
evaluation of the evidence for the eval- 
uation done by the domestice Court of 
Enquiry, The Division Bench allowed 
the appeal] and set aside the Award. 
This decision is challenged in appeal. 

3. Rival submissions on the question 
whether or not the Division Bench it- 
self had acted as a Court of appeal un- 
der its writ jurisdiction and had exceed- 
ed its powers in interfering with the 
findings of fact recorded by the Tribu- 
nal were made at grea; length before 
us by Counsel on either side and it was 
strenuously urged by Counsel for the 
appellants that the Division Bench ought 
not to have interfered with findings of 
fact recorded by the Tribuna; particu- 
larly on the point that the inquiry that 
was held was unfair and improper and 
ought. not to have interfered with the 
Award, It is unnecessary for us to go 
into these contentions for the reason 
tha; even proceeding on the basis that 
the order of dismissal is unsustainable 
on the ground that no proper and fair 
inquiry had been held against the 
appellant, this, in our view, is not 2 
case where any order for reinstate- 
ment of the appellant could properly be 
made. Counse] for the first respondent- 
company has rightly contended that 
itis a clear ease of loss of eon- 
fidence in the employee on the par; of 
the Management and compensation 
would be adequate relief. It cannot be 
disputed that the appellant Ani] Kumar 
held the position of trust and confidence 
as a Compounder, that in that capa- 
city he was entrusted with drugs and 
medicines for being supplied and dis- 
tributed to the needy and ailing 
workers of the tea gardens free of cost 
but by abusing his position of trust he 
drugs . 
and medicines to the detriment of the 
health and well being of the workers 
having a bearing on their efficiency and 
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out that apart from the instances cf 
trafficking which were the subject-mat- 
ter of the charge, the materia] on re- 
-cord shows that. the appellant had 
admittedly indulged in similar activi- 
ties on previous occasions for which. he 
had been pardoned by the Chairman- 
Directory of the Company. Jt may -þe 
stated that in his Explanation submitted 
to the charges served on him the appel- 
„lant had clearly averred that on pre- 
‘vious occasion workers had made com- 
plaints against him for trafficking in me- 
dicines and the-“Chairman-Director had 
_ forgiven him for all those offences, ‘The 
clear implication is about the truth ofthe 
compldints and he had sought pardon 
for it. In these circumstances. it would 
be highly improper and inexpedient to 
direct reinstatement, 


A, In Assam Oil Company’s case 
(1960) 1 Lab LJ 587: (AIR 1960 SC 
1264) this Cour; has taken the view that 
though the normal rule in cases of 
wrongful dismissal of an employee is 
. to direct reinstatement there could be 
‘eases where it would not be expedient 
to follow this normal rule and a case 
-of loss of. confidence in the employee 
On the part of the management ‘would 
be one such exceptional case where rea- 
sonable compensation would be the ap- 
propriate relief, Following this . deci- 
sion in Ruby Genera] Insurance Co, v. 
Chopra (1970) 1 Lab LJ 63 this Court 
denied the relief of reinstatements hav- 
ing regard to the fact that the em- 
ployee, Stenographer, was holding a posi- 
tion of trus, and confidence and was 
‘found to have retained copies of some 

confidentia] letters dictated to him with- 
out the consent of the company and in- 
Stead directed the compensation be paid 
to him for wrongful . and punitive ter- 
mination. 


5. We, therefore, confirm the setting 
aside of the Tribunals Award to the 
extent.it had directed the “appellant’s 
reinstatement. The- appellant as .a 
Compounder was: drawing a monthly 
salary of Rs, 174-60 at the time of his 
dismissal from «= service on 15-9-1965. 
His- counsel] häs informed us .that the 
total amount: due to him ‘calculated up 


to 31st March,..1973 comes to Rs, 36,486/-. . 


The present. grade payable to. a Com- 


pounder with:the Company: is Rs, 550/-_ 
op. tay, “Having: regard-tó ‘these’ facts: and ` 


-~ A- Kumary- Union of India © °° es -: +} 
_ work in the Company. - Counsej pointed 


‘ALE'R: 
the lapse ‘of: time involved till now we 
direct ‘the- first: respondent-company ` to 
make lump sum payment of Rs: 50,000/- 


‘to the appellant Ani] Kumar as just and 


fair compensation in full satisfiction of 
all his claims for wrongful] dismissal from 
service, Payment to be made within four 
weeks from today. Appeal disposed of 
BecOneeneyy. with. no order as to costs. 


Order accordingly, 





AIR 1982 SUPREME COURT 1964 
(From: Delhi)* 
' A. D. KOSHAL, V. BALAKRISHNA 
ERADI AND R. B. MISRA, JJ, 


Civil Appeal No, 1742 of 1980 and 
Civil Misc. Petns, Nos. 69 and 5698 of 
1981, D/- 5-3-1982, 


Wing Commander, J. Kumar, Appel- 
lant v. Union of India and others, Res- 
pondents. 


(A) Constitution of India, Arts, 309, 
311 — Rules under Art, 309 framed by 
Ministry of Defence of Govt, of India 
issued in office Memo No. Pers/1860 
RD/Sel, BD 7971/D (R & D) dt, 23-11- 
1979, B. 16 — Seniority and promo- 
tion — Service Officers seconded to 
Organisation — Computation of seniori- 
ty — R. 16 does not divest them of any 
acquired. vested rights of seniority and 
promoticn, es 


R, 16 laying down the principle that 
the ‘seniority of -service officers perma- 
nently-ébsorbed and seconded to the 
Defence Research and Defence Organi- 
sation is to be reckoned with reference 
to the date of attainment of the rank of 
substantive Major/equivalent does not 
divest a service officer, seconded in the 
Organisation prior to coming into force 
of the Rules, any of his vested right to 
seniority and promotion. He could not 
claim that prior to commencement of 
the Ruies he had acquired a’ vested 
right to have his seniority in the Orga- 
nisation reckoned with reference to the 
date of his permanent secondment and 
to have all officers joining the Organi- 
sation on subsequent dates ranked only 
below him, firstly because prior to com- 
mencement of the Rules the policy - and 


*LPA No, 53 of 1980; DE I 4-1980. 
(Delhi). 
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“practice followed  in..the Defence Re- 
search Development and Inspection Or- 
ganisation and later in the Defence 
Research and Development Organisation 
was to fix: the seniority of permanently 
seconded officers with reference to the 
date of attainment of the rank of sub- 
stantive Major/equivalent, and by fram- 
ing: R.-16 the same policy and practice 
followed by the Organisation 1s now 
statutorily recognised, ` secondly, it is 
settled law that the service conditions 
pertaining to seniority are liable to al- 
teration by subsequent changes that 
may be introduced in the rules and 
except to the extent of protecting pro- 
motions that have already been earned 
under the previous rules, the revised 
rules will operate to govern the senio- 
rity and future promotion prospects of 
all the persons in the concerned service, 
It.is therefore open to the Government 
of India to introduce a new principle of 
seniority by promulgation of the rules 
so as to affect rights for future prome- 
tion, ` (Paras 16, 17) 


. (B) Interpretation of Statutes 
Statute containing statement of factual 
background leading to enactment — Has 
to be accepted by Court as correct 
unless contrary is proved, (Para 16) 


(C) Constitution of India, Arts, 309, 
$11, 14, 16 — Rules under Art. 309 
framed by Ministry of Defence of 
Govt. of India issued in office Memo 
No, Pers/1860/RD/Sel BD/7971 D/ (R & 
D} dt, 23-11-1979, R. 16 — Seniority of 
Service Officers permanently - seconded 
to. Organisation —-. Computation of — 
Date ef attainment of rank of substan- 
tive. Major/equivalent taken as base — 
Reasonable criterion — R. 16 is not 
arbitrary, unjust or unreasonable, 


' The personnel of the Defence Resear- 
ch and Development Organisation con- 
sist of civilian scientists and _ service 
officers . of high technological attain- 
ments in different disciplines who have 
been drawn to’ the Organisation from 
time to time according to its exigencies 
and needs. The intake of service offi- 
cers is not.on the basis , of any general 
selection from service cadres. Those 
service officers having skill, experience 
and aptitude and who are spared for. 
deputation by parent service are initial- 
ly taken on a tenure -basis, in the intake 
-of . officers -.into-.the Organisation; there 


po 
’ 


_;is-no comparative-::evaluation: -of ' the - 
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merits of the’ other personnel occupying 
the same rank or possessing: like experi- 
ence in the Defence Services. There- 
fore, it cannot be claimed that the ser- 
vice officers who are seconded to the 
Organisation on a later date must take 
rank only. below all those who had 
joined thé Organisation earlier by virtue 
of their prior “selection”, It will not 
be reasonable, just or fair to determine 
the seniority of the permanently second- 
ed- service personnel merely on the 
basis of the date of their secondment to 
the Organisation, (Paras 19, 22) 


In all the three Services, the promo- 
tions up to and inclusive of the rank 
of Major/equivalent are time-scale pro- 
motions based only on fixed length .of 
service, and not. on any “selection”, 
However, the promotional chances to 
the higher posts varies in the three 
Wings-and depend on fortuitous cir- 
cumstances, Therefore, the principle 
adopted under the rule of reckoning 
seniority with reference to a date of 


attainment of the rank of substantive 
Major/equivalent strikes a reasonable 
mean as it. ensures to all the service 


officers in the Organisation the fixation 
of seniority in the integrated cadre 
giving full credit to the length of servi- 
ce put in by them in their respective 
parent services, The principle embodi- 
ed in R. 12 is thus not arbitrary, unjust 
or unreasonable, AIR 1982 SC 101 Rel. 
on, (Parag 23, 26, 28, 33) 


(D) Naval Ceremonials, Conditions of 
Service and Miscellaneous Regulations 
(1954), Regn. 251 and Order AO102173 
thereunder — ‘Applicability -- Defence 
Research and Development Organisa- 
tion — Not an “Inter-service Organisa- 
tion — Regn. 251 and Order thereunder 
are not applicable in. computing seniori- 
ty of Service Officers seconded to the 
Organisation, (Constitution of India, 
Articles 309, 311). (Para 30) 


(E) . Constitution of India, Arts, 309. 
311 Rules under Art, 309 — Defence 
Research -and Development Organisa- 
tion Service Rules . (1979), R. 16 — Sta- 
tutory rule — Prevails over executive 
order. contained. in Para 7 of Govern- 
ment of India Office Memo No. 9372- 
Estt (d) Cabinet Secretariat, Department 
of - Personnel dt. -22-7-1972 — Second- 
ment of Service Officers to Defence 


+ 


to transfer, °°: ~ 


'R & D: Organisation — ‘Does not amount 


oe me (Para 31) 
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(Œ) Constitution of India, Arts, 309, 
311 — Rules under Art, 309 framed by 
Ministry of Defence of Govt, of India 
issued in Office Memo No. Pers/1860 
RD/Sel. BD 7971/D (R & D) dt, 23-11- 
1979, R.-16 — Seniority — Computation 
of — R. 16 is not retroactive — Service 
Officer seconded to Organisation prior 
to commencement of the Rules — Go- 
verned by the Rule, 


It cannot be said that R, 16 not 
having been specifically declared to be 
retrospective in operation, its provisions 
cannot be applied to the Service Officer 
who had been inducted into the Defence 
Research & Development Organisation 
Cadre long prior. to the promulgation of 
the new rules, When a statutory rule 
governing seniority is. issued in respect 
of a service, the said rule would govern 
the personnel in the service with effect 
from. the date of its promulgation and 
in so giving. effect to the rule in future, 
there is no element of retroactivity in- 
volved. Of course, the rules will. not 
operate to deprive any person of pro- 


motions already earned in the past, but, 


for purposes of future promotions and 
seniority in the departmént, the princi- 
ples laid down in the rule will necessa- 
rily govern all the personnel alike. 
(Para 34) 


(G) Constitution of India, Arts, 309, 
311, 14, 16 — Rules under Art. 309 
framed by Ministry of Defence of Govt. 
of India issued in Office Memo No. Pers/ 
1860/RD/Sel, BD/7971/D (R & D) dt. 
23-11-1979, R, 16 — Lateral induction 
of officers higher than Major/equivalent 
fo the Organisation — Does not amount 
to deprivation of existing service offi- 
cers’ chances to promotion. (Para 35) 

(H) Constitution of India, Arts, 309, 
311, 226 — Rules under Art, 309 framed 
by Ministry of Defence of Govt. of India 
issued in Office Memo No. Pers/1860/ 
RD/Sel, BD/7971/D (R & D) dt, 23-11- 

- 1979, R, 16 — Statutory rule governing 
seniority — [ts promulgation is legisla- 
tive function and not quasi judicial 
function —— Prior opportunity of hearing 
‘not necessary. (Para 36) 
Cases Referred: Chronological Paras 
AIR 1982 SC 101: (1982) 1 SCC 379: 1982 

‘Lab IC 38 io 24, 33 

Appellant in Person; Mr, P. A. Fran- 
cis, Sr. Advocate, M/s, Narayan Nettar 
and Miss A. Subhashini, Advocates with 
him, for Respondents, i 


J. Kumar v. Union of India 


A.L R. 
BALAKRISHNA ERADI, J.:— This 
appeal by special leave is directed 


against the judgment of a Division 
Bench of the Delhi High Court dismiss- 
ing in limine a Letters Patent Appeal 
filed by the present appellant against 
the judgment of a learned Single Judge 
of that Court whereby the contentions 
raised by the appellant in Civil Writ 
Petn. No. 1423 of 1979 were rejected and 
the said writ petition was dismissed. 


a The appellant — Wing Comman- 
der J. Kumar — was commissioned in 
the Indian Air Force on September 3 
1956 with ante-dated ‘seniority from 
December 10, 1955, He was permanent- 
ly seconded to the Defence Research 
Development and Inspection Organisa- 
tion (for short, the LRD&I Organisa- 
tion) of the Ministry of Defence on Octo- 
ber 14, 1971, On the bifurcation of the 
LRD&I Organisation effected in July 
1976 by the separation of the Inspection 
Wing, the appellant was retained in the 
Defence Research and Development 
Organisation, which will hereinafter be 
referred to as the R&D Organisation. 
The Director-General of Defence Re- 
search and Development, who is also 


ihe Secretary to Government of India, 
Defence Research, is the controlling 
authority of the R&D cadre. The said 


cadre has service officers drawn from 
all the three Wings of the Armed 
Forces, namely, the Army, the Navy 
and the Air Force, and in addition 
thereto a large number of civilian em- 
ployees are also borne on it, 


3. In November 1979, in supersession 
ef all previous Rules and Orders on the 
subject, the President of India promul- 
gated under the proviso to Art. 309 of 
the Constitution rules laying down the 
trocedure for the intake of service 
afficers in the R&D Organisation and 
the terms and conditions of service of 
those permanently retained therein. 
Those rules were issued by the Ministry 
of Defence of the Government of India 
in Office Memorandum No, Pers/1860/ 
ERD/Sel; BD/7971/D (R & D) dated 
November 23, 1979. The provisions of 
the said Memorandum will . hereinafter 


be referred to-as the rules. Rule 16 
deals with the. subject of “Seniority 
after - permanent secondment” . That 


rule is in the following terms: 


“As hithertofore seniority of all servi- 
ce officers permanently seconded to 
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DRDO will continue to be based upon 
their seniority of substantive rank of 
Major/Sqn. Ldr./Lt, Cdr., subject to any 
penalty/loss of seniority that an officer 
might suffer subsequently and the 
seniority of officers with substantive 
ranks higher than Major/Sqn. Ldr./Lt. 
Cdr, will after their permanent second- 
ment, also reckon vis-a-vis other offi- 
cers in the R&D Cadre, for future pro- 
motion/confirmation, from the date of 
their substantive rank of Major/Sgqn. 
Ldr/Lt, Cdr., subject to any penalty/ 
joss of seniority that an officer might 
have suffered in his parent Arm/Servi- 
ce.” . g i 


4. The principal contention advanced 
by the appellant before us is that the 
principle for determination 
laid down in the above rule is arbitrary 
and violative of Arts. 14 and 16 of the 
Constitution, Alternatively, it is con- 
tended by the appellant that since he 
had been permanently seconded to the 
R&D Organisation in 1971, long prior 
to the promulgation of the impugned 
rules, his rights regarding seniority and 
- promotions cannot, in any way, be 
effected by the provisions 
rule, According to the appellant, he 
continues to be governed by the princi- 
ples that had been originally laid down 
in Government of India (Ministry of 
Defence) Memorandum. dated March 18, 
1967, which were the rules in force at 
the time of his secondment to the R&D 
Organisation, It is the further case of 
the appellant that the R&D being an 
independent organisation, the seniority 
of the personnel absorbed therein has 
to be reckoned only with reference to 
the dates on which they were selected 
and appointed in the said Organisation 
and subsequent entrants into the R&D 
in any particular category or rank 
should, therefore, be placed only below 
all those who had already joined the 
Organisation by virtue of permanent 
secondment, The appellant also con- 
tends that by taking the date of subs- 
tantive appointment to the rank of 
Major/equivalent as the basis for 
reckoning seniority, officers who had 
obtained substantive - promotions to 
higher ranks in the parent service 
earlier than some of their seniors who 
were only subsequently promoted to such 
higher ranks, will suffer very serious 
prejudice ‘because the latter will gain a 
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of the new _ 
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march over the earlier promotees and 
supersede them in the matter of seniori- 
ty in the R&D Organisation, Elaborat- 
ing this plea, it was urged on behalf of 
the appellant that the result of the im- 
pugned rule would be to bring about 
the anomalous situation where a person 
permanently seconded to the R&D and 
holding substantively the rank of Lt 
Col/equivalent can be superseded in 
seniority in the said Organisation by a 
Major/equivalent of old vintage who 
had been overlooked for promotion in 
his parent service and may have there- 
upon come over to the R&D Organisa- 
tion, Another objection strongly put 
forward by the appellant was against 
the lateral induction of officers at levels 
higher than that of substantive Major/ 
equivalent, It was urged by the appel- 
lant that such subsequent inductees 
into the R&D Organisation cannot be 
legally assigned seniority above those 
already borne on the cadre, irrespective 
of the substantive rank held by them 


at the time of their intake into the 
R&D, The appellant has rested this 
contention on the premise that the 


intake of officers into the R&D is by a 
selection based on merit and hence 
those selected earlier must necessarily 
rank higher in the seniority list of the 
Organisation in relation to those who 
are selected and appointed in the Orga- 
nisation only on later dates. The appel- 
lant has urged a further point before us 
that the seniority of officers of the 
Navy, Army and Air Force holding 
equivalent ranks who served in the Or- 
ganisation is governed by the principle 
laid down ih Regulation No, 251 of the 
“Naval Ceremonials, Conditions of Ser- 
vice and Miscellaneous Regulations, 
1964”, and the impugned rule in so far 
as it is contrary to the principle laid 
down in the said regulation has to be 
declared as invalid and inoperative. 
Some other incidental pleas and grie- 
vances were also put forward by the 
appellant before the High Court as well 
as before us and we shall be dealing 
with them later on at the appropriate 
stage. 

3. The learned Single Judge of the 
High Court rejected all the aforesaid 
contentions advanced by the appellant 
and declined to grant any relief to him, 
except to the extent of directing the 
R&D Organisation to issue the tentative 
seniority list drawn up in accordance 


- 
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with the impugned, rule within three 
months. from the date of the judgment 
and to record the Annual Confidential 
Reports. of the appellant from April 1, 
1976 to March 31, 1979 within the same 
period, The - Letters Patent Appeal 
filed by the appellant against the said 
judgment having been dismissed in 
limine by a Division Bench of the High 
Court, the appellant has preferred this 


-appeal after obtaining special leave from 


this Court.. 


6. The Defence Research and Deve- 
lopment Organisation (R&D) has been 
set. up under the Ministry of Defence 
for carrying on scientific and technolo- 
gical research and development work 
on projects of vital importance to the 
defence forces of this country, The 
head of the said Organisation is a civi- 
lian, namely, the Scientific Adviser to 
the Defence Ministry and its personnel 
consist of a large number of civilian 
scientists and a much smaller number 
of service officers drawn from the three 
defence services. The service officers 
are initially taken on short ‘tenure and 
are later permanently _ seconded to the 
R&D Organisation if found suitable and 
willing. Those service officers who 
were permanently seconded and absorb- 
ed in the R&D cadre are thereafter 
governed by the terms and conditions 
of service apol:-able to the officers of 
the said cadre, 


7. Originaliy, the Defence Research 
and Development Organisation (R&D) 
and the Director-General of Inspection 
(DGI) had a combined cadre — Research 
Development and Inspection -—- and the 
terms and conditions of service of the 
personnel borne on the said cadre were 
governed by the provisions contained 
in Government of India (Ministry of 
Defence) Memorandum No. 11/(5)/58/D- 
(R&D) dated March 18, 1967. But, those 
rules which had also been issued by the 
President of India under the proviso to 
Article 309 of the Constitution did not 
contain any provision laying down the 
principles for determination of the 
seniority of the officers functioning in 
the DRD&I Organisation, ‘Those rules 
were in force at the time when the 
appellant was permanently seconded to 
the DRD&I Organisation in 1971, 


8. In the writ petition filed in the 
High Court, the appellant had implea- 
ded 8 officers of the R&D Organisation, 
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. namely, respondents nos, 7 and 11 to 17. 


contending. that they have been assigned 
seniority and granted promotions in 
supersession of the appellants legiti- 
mate claims and in violation of the 
rules, In the appeal before this Court, 
the appellant had added several more 
service officers of the R&D as additional 
respondents, The appellant argued his. 
case in person and so did some of the 
respondents whose promotions and 
seniority etc, have been challenged by 
the appellant, 

9. Arguments advanced by the par- 
ties appearing in person were heard by 
us at considerable length and Sri P. A. 
Francis, Senior Advocate, appearing on 
behalf of Respondents Nos. 1 and 2, 
namely, the Union of India and the 
Director-General, R&D Organisation, 
also addressed arguments before us 
covering all the aspects, 


10. As already noticed, the main 
contentions put forward by the appel- 
lant are two-fold, namely, that the 
principles laid down in rule 16 of the 
Tules for determination of the seniority 
of officers permanently Seconded to the 
R&D are arbitrary and illegal, and that ` 
lateral induction of officers holding 
ranks above substantive Major/equiva- - 
lent and assigning of seniority to such 
subsequent inductees by applying the 
provisions of rule 16 amounts to depri- 
vation of the vested rights of persons —~ 
like the appellant — who had joined the 
Organisation earlier and it is, therefore, 
ilegal and unwarranted, 


11. After giving our ` best considera- 
tion to the arguments advanced an both 
sides, we do not see any substance in 
either of the aforesaid contentions 
advanced by the appellant. 

12. The Defence Research Develop- 
ment and Inspection Organisation is a 
Specialised Technological Organisation 
set up under the Ministry of Defence 
for carrying out research and develop- 
ment work in weapons like guns, elec- 
tronics, missiles, tanks etc. Its person- 
nel consist of a large number of civilian 
scientists (about 3,600} and about 430 ser- 
vice officers drawn from all the three 
Wings of the Armed Forces with opera- 
tional experience of such weapon sys- 
tem to work with the scientists in the 
research .and development programme. 
The policy followed in regard to the in- 
take of service officers appears to have 
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been to take them: initially on a tenure 


basis and subsequently to absorb — ‘them 


in the 


It is seen from 
documents filed. on 
the se- 
depended 


suitable and willing. 
the affidavits and l 
behalf of the respondents that 
condment of service officers 


upon the exigencies and special type of 


need of the Organisation at each rele- 
vant point of time so much so. that offi- 
cers who could fill the bill by virtue of 
their qualification, experience, apptitude 
and suitability in that particular branch 
of defence science for which the need 
for personnel had arisen and whose 
services could be spared by their parent 
service were taken into the R & D Orga- 
nisation from time to time, Since the 
officers from the three Services came to 
the R & D cadre with different lengths 
of service and at differen; levels, it be- 
came-imperative to evolve a reasonable 
principle for ' determination of their 
inter se seniority. after their second- 
ment to the R & D Organisation. 


13. The case of 
that right from the beginning, the policy 
and practice followed by DRD & I Or- 


ganisation as well as by the bifurcated 


R & D Organisation was to assign seni- 
ority with reference to the date on 
which the officers attained their rank of 
substantive Major/equivalent. This was, 
however, strongly refuted by the appel- 
lant who asserts that no such principle 
had been formulated or followed by the 
Organisation prior to the promulgation 
‘of the impugned rules. The respon- 
dents produced for our perusal various 
files pertaining to the -determination of 
seniority and grant of promotions in the 
Organisation during the period prior. to 
the issuance of the impugned rules. The 
appellant pointed~out with reference to 


those very files that there were quite a 


few instances where promotions .had 
been effected on a basis totally at vari- 
ance with the principle propounded `b 
the respondents. 


14. From a scrutiny of the files of 
the Ministry of Defence - R &.D Orga- 
nisation — produced before us by the 
learned counsel appearing on behalf of 


the Government of India, it has clearly ` 


emerged that, excepting for a few stray 


instances, the practice followed in the. 
R & D Organisation was to reckon the 
seniority of the’ permanently seconded’ 
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Organisation on a “permanent 
basis in the event of their being foiind . 


‘might have suffered in their 


the respondents is 
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officers with reference to the date of 
their attaining substantive rank’ of 
Major/equivalent, The principle underly- 
ing -the said practice was later formally 
incorporated in the Minutes of the 
DRD '& I Selection Board as a 
decision taken “by the Board at its 
meeting held in February 1974. 
The relevant paragraph of the Minutes 
runs thus: | 

“Officers with substantive ranks 
higher than Maj/Sqn Ldr/Lt Cdr who 
are offered permanent secondment will 
reckon their substantive seniority in the 
R & D/Inspection ` Organisation for 
future promotion confirmation from the 
date they got their substantive ranks as 
Maj/Sqn Ldr and subject to any penal- 
ties as regards loss of seniority that they 
Arm/Ser- 
vice thereafter. The position as above 
should be clarified to the officers ċon- 
cerned and their ‘ acceptance obtained 
before issuing the orders of permanent 
secondment in such cases. These deci- 
sions will apply to cases of permanent 
secondment approved by the RD & I 
Selection Board from 2 (74) meeting on- 
wards,” 


It is also seen from the files pertaining 
to the period subsequent to February 
1974 that the aforesaid principle was 
thereafter consistently followed as a 
binding rule and when it was found 
that a departure from the said principle 
had been erroneously made by placing 
three Air Force officers in their subs- 
tantive rank of Wing Commander, the 
authorities concerned rectified the said 
mistake after clearly noting in the file 
that the aforesaid principle went un- 


- noticed by oversight during the process- 


ing of those cases by HQ, R & D and 
the ranking of those officers was revis- 


ed so as to bring it into conformity 
with the aforesaid rule, 
15. The relevant file leading up to 


the issuance of the impugned rules was 
also carefully perused by us. This file 
contains the Mintues of the Chief of 
Staff Committee recommending to the 
Government of India that. the draft rules 
may be finally accepted and issued ex- 
peditiously and the noting therein also 
contains a clear statement that the prin-. 
ciple incorporated in the decision taken 
at the combined meeting of the DRD & 


_ I Selection Board held in February 1974 


was merely to incorporate "a rile which 
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was un-written earlier but actually ap- 
plied in practice”, Thus, there is suf- 
ficient material əvailable on record to 
substantiate the plea. put forward by .the 


respondents that the policy and practice 


followed in the DR & DI -Organisation 
and later in the R & D Organisation was 
to fix the ceniority of permanently se- 
conded officers with reference to the 
‘date of attainment of the rank of sub- 
slantive Major/equivalent, 


16. Further, the impugned rules ar€ 
statutory in origin as they have been 
promulgated by the President of India 
under the proviso to Article 309 of the 
Constitution.. Rule 16 contains a cate- 
gorical declaration that in the past also 
the seniority of service officers per- 
manentfly seconded to the R & D Org- 
anisation was being reckoned on the 
basis of their dates of attainment of sub- 
stantive rank of Major/Sqn Ldr/Lt Cdr, 
subject to any penalty/loss cf seniority 
that an officer might suffer subsequently. 
The said declaration’ is clearly implied 
in the opening words “As hithertofore”’ 
occurring in Rule 16 of the impugned 
rules A statement contained in‘a statute 
or statutory rule of the factual back- 
ground leading up to the enactment has 
ordinarily to be-accepted and acted upon 
by the Court as wholly correct; nothing 
clinching has been brought to. our 
‘notice by the appellant . to justify any 
departure from the said principle. We 
do not, therefore, find it possible to ac- 
cept. the contention of the appellant that 
prior to the coming into force of the im- 
pugned rule, he had acquired a vested 
right to have his seniority in the R & D 
reckoned with reference to the date of 
his permanent secondment and to Lave 
all officers joining the Organisation on 
subsequent dates ranked only below 
nim. The plea advanced by the appel- 
lant that the impugned rules have ille- 
gally purported to divest him of his 
vested rights of seniority and promotion 
in the R&D must therefore, be rejected 
as devoid cf merit, 


17. Apart from what is stated above, 
it is settled law that the service condi- 
tioris pertzining to seniority are liable 
to alteratio. by subsequent changes that 
may be introduced in the rules and 
except to the extent of protecting pro- 
motions that have already been earned 
under the previous rules, the revised 
rules will operate to govern the seniority 
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and future promotion prospects of all 
the persons in the concerned service. 
There is, therefore, no substance in the 
argument advanced by the appellant 
that il was not open to the Government 
of India to introduce a new principle of 
senorily by promulgation of the im- 
pugned rules so as to affect his rights 
for future promotion, 3 


18. The next question to be consider- 
ed is whether the principle enunciated 
in Rule 16 can be said to be unreasona- 
ble or arbitrary, as contended by the 
appellant. It is in this context that the 
specialised character of the R & D Or- 
ganisation assumes importance, Its per- 
sonnel consist of civilian scientists and 
service officers of high technological at- 
tainments in different disciplines who 
have been drawn to the Organisation 
from time to time according to its ex- 
igencies and needs. 


19. The structure and composition- of 
the Organisation have necessarily to 
undergo rapid qualitative and quantita- 


Panel 


_tive changes in the light of the fast de- 


velopments that take place in the field 
of science and technology as well as in 
international relations. The reasearch 


‘and development work ‘is carried cn by 


the R'& D in different systems of wea- 
pons and equipments and a variety of 
disciplines’ like electronics, missiles, 
tanks, telecommunication, rocketry, 
Tadars etc, In addition to about 3,600 
civilian scientists, the Organisation hus 
about 160 permanently seconded service 
officers and about 430 service officers 
taken on a tenure basis, The intake of 
service officers is not on the basis of any 
general selection from service cadres. As 
and when the Organisation finds it ne- 
cessary to obtain the services of officers 
with operational experience in any par- 
ticular weapon system or other scienti- 
fic discipline, suitable hands with appti- 
tude, skill and experience in that parti- 
cular branch or speciality whom their 
parent service is willing to spare for 
deputation are initially taken on a 
tenure basis. Thus, there is a selec- 
tion only in a very limited sense that 
the suitability of the concerned officer 
is adjudged before he is taken. But what 
is important to note is that in the in- 
take of officers into R & D Organi- 
sation there is no comparative evaluation 
of the merits of the other personnel oc- 
cupying the same rank or possessing 
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like experience in 
There is no process of selection in which 
their claims or merits. are considered. 
Thus, it is clear that the secondment of 
officers to the R & D Organisation 1s not 
effected on the basis of a general selec- 
tion, There is, therefore, no substance 
in the contention advanced by the ap- 
pellant that the service officers who are 
seconded to the R & D on a later date 
must take rank only below all those 
who had joined the Organisation earlier 
iby virtue of their prior selection”, O£- 
ficers who are senior in the parent 
service in relation to the person who is 


seconded and who may possess greater 
experience and superior attainments 
might not have been considered for : 


secondment when their juniors in the 
service were seconded to the R & D 
Organisation, because the parent service 
might not have been in the position at 
the relevant point of time to spare the 
services of the former, Further, the 
disciplinewise requirement in the R & D 
at any particular time will depend upon 
the nature of the project then taken on 
hand and the posting of a service officer 
to the R & D Organisation will be on 


consideration of his experience and ap- . 


ptitude for that particular type of speci- 
alised work and not seniority in the 
parent service. It may well happen 
that a junior officer who has experience 
and expertise in that special discipline 
alone may be ‘considered for second- 
ment at that particular time. Thus, the 
entry of a service officer into the R&D 
is to a large extent dependant on for- 
tuitous circumstances related to the ex- 
igencies and needs that arise in the Or- 


ganisation from time to time. It is cer- 
tainly not based on the result of any 
comparative evaluation of his merit, 


ability or suitability as against those of 
his compeers in the concerned parent 
service. Such being the factual situa- 
ition, we are of the view that it will not 
be reasonable, just or fair to determine 
the seniority of the permanently second- 
ed service personnel merely on the 
basis of the date of their secondment to 
the Organisation. ` 


20. The next question to be consi- 
dered is whether the principle for deter- 


mination of seniority laid down in the 
impugned rule 16 is just, fair and re- 


asonable or whether it is arbitrary and 
violative of Articles 14 and 16 of the 
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Constitution, as contended by the appel- 
lant, 

21. The R & D Organisation has in its 
cadre service officers who were taken 
initially on tenure basis from the Army, 
the Air Force and the Navy and were 
later on permanently seconded into the 
DRD&I/R&D cadre on their being found 
suitable and willing. The contention of 
the appellant is that on such permanent 
secondment into the R&D, the inter ‘se 
seniority of the officers should be ree- 
koned only with reference to the dates 
of their selection for such permanent 
secondment. It is the further piea of 
the appellant that since at the time of 
permanent secondment the officer con- 
cerned has to certify in writing that he 
is relinquishing all his claims of senic- 
rity etc., in his parent service, no wei- 
ghtage can thereafter be given to the 
rank or seniority which the person in- 
ducted had earned in his parent service 
prior to the date of his permanent se- 
condment. We do not find it possible 
to accept this contention. | Officers from 
the three Services holding different ranks 
are inducted into the R & D Organisa- 
tion from time to time depending upon 
the needs of the Organisation, and if the 
appellant’s contention is to be accepted, 
it would lead to serious anomalies and 
manifest injustice by upsetting the norms 
of seniority and rank: structure which 
is the basic fabric on which the Armed 


Forces of the country are built. The un- 


Teasonable consequences that will flow 
from the acceptance of the appellant's 


. arguments will be clearly seen from the 


following simple illustration: 


Suppose, in the year 1974, on a parti- 
cular: date, when two offteers are work- 
ing in the Air Force — one as a Wing 
Commander and the other in the higher 
rank of Group Captain — the Wing 
Commander is permanently seeonded to 
the R & D Organisation and, later, the 
Group Captain is also permanently se- 
conded to the R & D in 1975, If the 
principle advocated by appellant is to 
be. accepted, the Group Captain will be- 
come junior to the Wing Commander by 
virtue of the latter's earlier induction 
into the R & D despite the fact that he 
had not been even considered for se- 
condment.to the R & D at fhe time 
when the Wing Commander was taken. 


22. In view of our 


having 
found that the ` 


appellant’s 


already 
contention 
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[basic permise on''-which the . appellant 


as founded his plea that the date: of 


econdment should be- the © determina- 
tive factor for reckoning seniority in ‘the 
R &D cadre, falls-to. the ground. - k 


_ 23. Since officers ‘from: different 


sources are taken into the R & D for 
‘meeting the disciplinewise requirements 
arising in the Organisation from time to 
time and they are brought into a 
common ‘pool on such permanent second- 
ment, it is inevitable that a reasonable 
principle has to be evolved for fixation 
of their inter se seniority within the 
R & D cadre, The fixation of the seni- 
ority on the basis of the ranks held by 
them in the different branches of the 
Armed Forces would not be reasonable 
or fair, because substantive ranks above 
Major/equivalent in the three Wings of 
the Armed Forces are, conferred by dif- 
ferent Selection Boards at different 
times and under varying circumstances 
and conditions depending upon the vaca- 
neies arising at. the different levels in 
the distinct services from. time to time, 
It is pointed out in the counter-affidavit 
filed on behalf of the Union of India 
(Respondent No. 1) that the pormotional 
chances of officers belonging to the three 
distinct Wings of .the -Armed Forces to 
posts above the rank of Major/equivalent 
vary widely and are dependant upon 
fortuitous circumstances -which may ob- 
tain in relation to the distinct services 
at any relevant point of time. We- find 
there is force in. this submission, In all 
the three Services, the promotions up to 
and inelusive: of the rank‘ oz: Major/equi- 
valent are time-scale promotions based 
only on fixed Iength of service, In the 
Air Force and. the . Army, -the rank of 
Major and Sqn. Leader, 
are attained on an officer putting in 13 
years’ service,- 


-valent rank of Lt. Commander is said 
to vary between about 10 and 13 years. 
But, what. is important to notice is that 
the promotion to the rank of Major/equi- 
valent is based only ‘on length of ser- 
vice and’ not on'’ any “selection”, Yor 
posts’ higher ` than’” that of ~Major/equi- 
_ Valent, promotions in all the three Ser- 


vices“ would ‘depend’ upon the. occurrence - 
of vacancies in -the particular: branch. or - 
‘group in: the concerned. -Servica,. the : 


eet J Kumar: vs 


that’ the -secondment‘ to “the iR & D “is: 
ased on a “selection” is incorrect, thè’ 
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.ed cadre giving 


respectively, | 


In the Navy, the time-. 
scale period. for promotion: to the equi- | 


ALE; 


schenies of? @xpansion: that may- be -taken 
up., from. time, to time in the particular 
Service or branch and also the extent 
of stagnation that may be caused’ to of- 


' ficers at lower levels by reason of the 


oficers who are young in age occupy- 
mg posts in the: immediate higher - 
levels, etc, When due regard is had to. 
all. the aspects and circumstances, nar-| 
rałed above, it. will be seen that the: 
principle adopted under the impugned! 
rule of reckoning seniority with refe- 
rence to a date of attainment of the! 
rank of substantive Major/equivalent 
strikes a reasonable mean as it ensures’ 
to all the service officers in the R &-D 
the fixation of seniority in the egra 
full credit to the length! 
of service put in by them in their re-! 
spective parent services, ct 

24. A similar seniority rule formu- 
lated: by the State of Maharashtra in a 
soriewhat like situation, when an in- 
tegrated cadre consisting of . personnel 
drewn from different sources was form- 
edin the State of Maharashtra for admi- 
histering the Rationing Scheme, was 
recently upheld by this Court in R, S. 
Makashi v. I. M. Menon, (1982) 1 SCC . 
379 : (AIR 1982 SC 101), m 


253. Tke following observations con- 
tained in that judgment are apposite in 
the present context (At p. 117 of AIR):— 

“When personnel drawn from differ- 
ent sources are being absorbed and inte- 
grated in a new, department, it is pri- 
marily for the Government or the 
executive authority concerned ‘to decide 
as a matter of policy how the equation 
of osts should be effected, The courts 
will not interfere with such a decision 
unless it is shown to be arbitrary, 
unreasonable or unfair, and if no mani- 
fest. unfzirness or unreasonableness is 
made out, the court will not sit in appeal 
and examine the propriety or wisdom 
of the principle of equation of posts 
adopted by the Government.” ` 

26. In enunciating the principle in- 
corporated in the impugned rule, the 
rule-making authority has adopted asi. 
the base for reckoning. seniority the 
highest common: factor applicable in, 
respect cf time scale promotions in the 
three services, namely the. rank- of 
Major/equivafent. and thereby ensured 
to the service. officers seconded to the! . 
R&D Organisation a just and. equitablal 


-treaiment,: The. .ruie-.. provides : for . thal. - 
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reckoning of the seniority of the secon- 
ded officers by taking into account the 
length of their service in the parent 
service, for which the date of attain- 
ment of the rank of substantive Major/ 
equivalent would furnish a safe index. 
In our opinion, the said principle can- 
not be said to be arbitrary, unjust or 
unreasonable and the contention to con- 


trary put forward by the appellant will.’ 


therefore, stand rejected. 


27. It is no doubt true that in the 
Navy, promotions to the rank of Lt, 
Commander which is equivalent to that 
of Major in the Army may be attained 
by an officer within a slightly shorter 
period of service, namely, between 10 
and 13 years whereas, in the Army and 
the Air Force, the promotion to the rank 
of Major/equivalent is ‘given only on 
completion of 13 years of service, The 
slight disparity in the promotion pros- 
pects between the Navy and the other 
two Services will not, however, affect 
the reasonableness of the impugned rule 
because it is impossible to, achieve per- 


fect arithmetical precision in such 
matters where officers drawn from 
different sources are to be integrated 


into one common cadre and a rule for 
fixing their inter se seniority is formu- 
lated. Further, it is seen from the 
counter-affidavits of Respondents 1 to 3 
that out of about 160 permanently secon- 
ded officers of the R&D Organisation. 
the large majority are from the Army, 
a considerable section of the balance is 
from the Air Force and only less than 
10 officers have come from the Navy. 


28. It is also relevant to notice in 
this context that it is specifically provi- 
ded in rule 4 of the impugned rules 
that the intake of service officers to fill 
appointments in the R&D Organisation 
will ordinarily be at Major/equivalent 
“Jevel, Under rule 5, officers in higher 
ranks should be considered for perma- 
nent secondment only in exceptional 
cases and when such a course is adop- 
ted, it will be subject to the condition 
that their seniority in the R&D cadre 
will be fixed as stipulated in rule 16. 
The incorporation of the aforesaid pro- 
visions which operate as a safeguard 
against large scale induction of officers 
above the substantive rank of Major/ 
Equivalent further fortifies the conclu- 
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sion arrived at by us that the adoption 
of the date of substantive Major/equiva- 
lent as the criterion for fixing inter sẹ 
seniority in the R&D cadre was logically 
fair, just and reasonable, 


29. The appellant sought to rely 
strongly on Regulation 251 of the Naval 
Ceremonials, Conditions of Service and 
Miscellaneous Regulations, 1954 and on 
provisions contained in the Order 
AQ102/72, Regulation 251 provides that 
“The relative seniority of officers of the 
Army, Navy and Air Force, holding 
equivalent ranks, who serve together in 
an Inter-service Organisation will be 


regulated as follows.” The later Order 


‘is In the following terms: 


“(a) Officers holding equivalent sub- 
stantive rank (no acting rank) will rank 
according to their seniority in the subs- 
tantive rank; and 


(b) Officers holding acting rank will 
rank after officers holding correspond- 
ing substantive rank and in relation to 
each other, they will rank according to 
their seniority in the substantive rank.” 


30. In our opinion, neither the Regu- 
lation aforementioned nor the Order, 
extracted above, has any application to 
the present situation. The R&D Organi- 
sation is not an Inter-Service Organisa- 
tion within the meaning of the 
expression as used in the aforemention- 
ed Regulation and Order. It is predo- 
Minantly a civil organisation headed by 
a civilian Director-General and having 
a total strength of about 24,000 emplo- 
yees. The large majority of the per- 
sonnel working in the R&D Organisa- 
tion are civilian scientists who are more 
than 3,000 in number, there are also 
about 160 service officers permanently 
seconded to the R&D cadre and about 
240 service officers taken on tenure 
basis. But, merely because the R&D 
Organisation has on its staff serving 
officers from the Army, Air Force and 
Navy, it cannot be said to be an “Inter- 
service Organisation” governed by the 
provisions of the aforesaid Regulation 
and Order. The topic dealt with in the 
aforesaid Regulation and Order is only 
“seniority” for purposes of command, 
precedence, discipline ete., for working 
purposes to be applied in situations 
where officers from more than one 
service operate together in one group as 


a 
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in times of war for carrying 
particular mission or task. 


31. Ancther argument advanced by 
the appellant was that the impugned 
rule cannot be upheld as valid inasmuch 
as it is in conflict with paragraph 7 cf 
the Government of India Office Memc- 
randum No, 9372-Estt (D), Cabinet 
Secretariat, Department of Personne., 
dated July 22, 1972, which is in th? 
following, terms: -~ 


“7 Transferees:— (i) The relative 
seniority of persons appointed by trans- 
fer to Central Services from the sub- 
ordinate offices of the Central Govern- 
ment or other department shall be 
determined in accordance with the 
order: of their selection: for such trans- 
fer.” 


out any 


We see no substance in this conten- 
tion. The secondment of an officer 







not a transfer to Central Service from 
a subordinete service or from another 
idepartment, Further, the impugned 
rule being statutory in origin, its valj- 
\dity cannot be affected by reason of any 
inconsistency with the provisions of a 
prior executive order issued by the 
‘Central Government, 


32. An allegation has been put for- 
ward by the appellant that “the letter 
dated November 23, 1979 was a fraud 
on rules and the Constitution, played by 
respondent No. 5 who got the same 
issued to obtain personal gain by mis- 
using his official position, leading to 
colourable exercise of power by the 
authority who actually issued that 
letter”. To put it mildly, we find that 
this is a reckless allegation devoid of 
any' factual basis, We have gone 
through the files leading up to the 
issuance of the impugned rules and it is 
seen therefrom that the matter has been 
processed’ by different authorities at 
different’ stages and before the draft 
rules were ultimately submitted to the 
Government of India for approval, they 
had been considered end  approv- 
ed ‘at a joint meeting of the Chiefs of 
Staff also. i 


33. Equally untenable is the further 
‘plea. advanced by the appellant that 
since the R&D is an integrated cadre. 
there cannot be any further classifica- 
tion of the officers comprised therein 
on the basis of the length of service put 
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in by them in their respective parent 
services prior to their permanent se- 
condment in the R&D, As pointed out 
by this Court in the decision in R, S. 
Makashi, v. I. M. Menon, AIR 1982 SC » 


' 101) (supra), it is a just and whole- 
some principle commonly applied in 
such situations where persons from 


different sources are drafted to serve in 
a new service that their pre-existing 
length of service in the parent depart- 
ment should ‘be respected and preserved 
by taking the same into. account’ in 
determining their ranking in the new 
service cadre, Such. a provision. does 
not involve any discrimination violative 
of Article 16 of the Constitution. 


34, Yet, another argument advanced 
by the appellant is that the impugned 
rule nct having been specifically declar- 
ec to'be retrospective in operation, ifs 
provisions cannot be applied to the 
appellant inasmuch as he had been 
inducted into the R&D cadre on October 
14,.1971 long prior to the promulgation 
of the new rules We have already 
found that, as a matter of fact, the 
practice generally followed in the R&D 
Organisation, even prior to the promul- 
gation of the impugned rules, was to 
reckon seniority with reference to the 
date of attainment of the, rank of sub- 
stantiye Major/equivalent. Even other- 
wise, when a statutory rule governing 
seniority is issued in respect of a service, 
the said rule would govern the person- 
nei in the service with effect from the 
date of its promulgation and in sọ 
giving effect to the rule in future, there 
is no element of retroactivity involved. 
Of course, the rules will not operate to 
deprive any person of promotions 
already earned in the past, but, for -pur- 

ses of future promotions and seniority 
in the department, the principles laid 
down in the impugned rule will neces- 
sarily govern all the personnel alike. 
This contention of the appellant has 
also to fail. 


35. It was very strongly contended, 
by the appellant that-the lateral induc- 
tion of senior service officers holding 
ranks above the substantive Major. 
equivalent level operates to deprive the 
existing R&D personnel of their vested 
rights to promotions within the cadre 
anc hence, such inductions must be held 
to be ilegal and void. This contention 
ignores the fact that rule 5 specifically, 
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provides that in exceptional cases, offi- 
cers above the rank of Major/equivalent 
may be drafted into the R&D, The con- 
tention of the appellant appears to us 
to be based on a fallacious assumption 
that the R&D cadre exists for the sake 
of the personnel working therein and 
not for effectuating the purpose under- 
lying its constitution which is of such 
vital importance to the Nation’s safety. 
The Organisation has been formed with 
a view to have a highly specialised 
cadre of technological and scientific 
experts to design and develop military 
hardware etc, for the Armed Forces of 
the: country keeping abreast of the 
latest developments and advances in the 
field of defence science. To effectuate 
this purpose, such an Organisation by 
its very nature cannot remain static or 
stagnant, but has to be constantly ex- 
panding qualitatively and quantitatively. 
The personnel requirements of the 
Organisation are, therefore, bound to 
change from time to time and to meet 
such changing ‘needs, the services of 
qualified experts with specialised know- 
ledge, skill and experience will have to 
be enlisted from time to time. A parti- 
cular service officer in the Army, Air 
Force or Navy may be the best person 
suited for being placed in charge of a 
specialised job newly taken: on hand, 
and in such a situation the Organisation 
must have the freedom to indent for the 
services of the officer concerned irres- 
pective of the rank that he may be 
holding in his parent service, We do 
not find it possible to recognise any 


-= right in the officers already working in 


~u 


the R&D to object to the lateral induc- 
tion of senior officers under such cir- 
cumstances. The contention put forward 
by the appellant that lateral inductions 
into the R&D cadre constitute an illegal 
deprivation of the vested rights of per- 
sons already working therein-and are 
consequently illegal and void cannot, 
therefore, be accepted. 


36. The next point urged by the 
appellant is that since the impugned 


rules disturb the previously fixed senio- 
rity. it is quasi-judicial in nature and 
they ought to have been issued only 
after giving notice to all the affected 
persons. We have already found thal 
ho alteration in the pre-existing policy 
relating to determination of seniority in 
the R&D has been brought about by the 
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impugned rules. Quite apart from that, 
the promulgation of a statutory rule 
governing seniority is not a quasi-judi- 
cial function. It is the exercise of a 
legislative power and in respect thereof 
the principles of natural justice have no 
application at all, -` 


37. Detailed facts pertaining to the 
history of service of the various officers 
impleaded in the appeal as respondents 
were referred to by the appellant during 
the course of his arguments, and such of 
the respondents who appeared in person 
countered those submissions by placing 
before us, what, according to them, ars 
the correct facts relating to their service 
history. The challenge made by the 
appellant against the ranking and senio- 
rity of the officers impleaded as respon- 
dents is based solely. on his contention 
that the seniority principle enunciated 
in-rule 16 is arbitrary, illegal and ultra 
vires and that, in any event, the said 
principle cannot be applied to him. The 
said contention has been found by us to 
be untenable. Hence, it is not necessary 
for us to refer to the details regarding 
the service history of the appellant vis- 
a-vis those of the service officers who 
have been impleaded as respondents in 
the appeal. 


38. In the light of our foregoing dis- 
cussion, it follows that the High Couri 
was perfectly right in upholding the 
validity of the impugned rule and in 
rejecting . the challenge raised by the 
petitioner-appellant against the selec- 
tions, inductions and promotions made 
in the R&D Organisation on the basis of 
the said rule, 


39. In the course of his submission 
before this Court, the appellant put 
forward a grievance that,’ notwithstan- 
ding the directions issued by the High 
Court in its judgment under appeal, he 
has not been given any posting oF 
assignment, Counsel appearing on be- 
half of the Union of India and the 
Scientific Adviser to the Defence Minis- 
ter made available for our perusal the 
files relating to the appellant’s posting 
to the DR&D Laboratory at Hyderabad 
and the allotment of specific assign- 
ments therein to the appellant from time 
to time. Having gone through the files, 
we have come to the conclusion that 
there is no factual foundation for the 


grievance put forward by the appellant, 


and hence no directions from this Court 
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are called for in regard to the said 
matter. We are purposefully refraining 
from dwelling in greater detail on this 
aspect’ lest any observations that we 


may make should prejudicially affect 
the future service prospects of ths 
appellant. We, however, consider it 


necessary to observe that the appallant 
would do well 
obsession that all his official superiors 
are out to harass or persecute him and 

_ Open up a new chapter of devoting his 
high talents and skills for advancing 
the effectiveness of the R&D Organisa- 
tion. 

40. The charges put forward by the 
~- appellant in the Contempt Application 
(C. M. P. No. 5698 of 1981) and in 
`` C. M. P. No, 69 of 1981 filed by the 
appellant under Section 340 (1), Code of 
Criminal Procedure are bereft of merit 
and those applications will accordingly 
stand dismissed. 


41. In the result, we 
appeal but direct the 
their respective costs. 


dismiss this 
parties to bear 


Appeal dismissed, 
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Criminal Appeal No. 503 of 1976, Dj- 
5-5-1981, - 


State of U. P., Appellant v, Suresh 
alias Chhavan and others, Respondents. 


_ (A) Criminal P. C. (2 of 1974), S. 386 — 
Appeal against acquittal — Appreciation 
of evidence — Murder — Medical evi- 
dence proving that injuries sustained by 
deceased were sufficient in ordinary 
course of nature to cause death — Dis- 
cussion of evidence and its appreciation 
by High Court largely tainted by specu- 
lation -— Held, High Court was not justi- 
fied in rejecting evidence of material 
witnesses and coming to conclusion that 
the prosecution failed to prove guilt of 
accused beyond reasonable doubt — It 
could not be said that the view taken by 
High Court was reasonably possible — 
Appeal allowed. Decision of Allahabad 
High Court, Reversed. ((1) Penal Code 
(1860), S. 300; (2) Evidence Act (1872), 
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to rid himself of the. 


A I.R. 
S. 3; (3) Constitution of India, Art. 136). 
l (Para 14) 


(B) Evidence Act (1 of 1872), S. 3 == 
Credibility of witness — Relationship ~ 
Fact that the witness is wife of the de- 


_ ceased is no ground for rejecting her 
evidenze though her evidence should be ` 


scrutinised with care. Decision of Allaha- 
bad High Court, Reversed. (Para 13) 


(C) Penal Code (45 of .1860), S. 302 —~ 
Murder — Sentence — Accused sentenc- 
ed to death by Sessions Judge Ac- 
quittal by High Court — Having regard 
to the fact that the Supreme Court was 
convicting the accused after he had been 
acquitted and more than 7 years after 
the date of occurrence, it was held that 


the extreme penalty was not called for — 


=- Accused sentenced to imprisonment 
for life. Decision. of Allahabad High 
Court, Reversed, (Para 14) 


VARADARAJAN, J.:— This appeal by 


special leave is by the State of Uttar 
Pradesh against the acquittal of the re- 
spondents-accused, Suresh alias Chhavan 
s/o Kalyan Singh (hereinafter referred to 
as Suresh). and Ram Kishan and Bhajo- 
Tey sons of Madho Singh, all residents: of 
Miholi village situate within the limits 
of Auraiya Police Station.in Etawah dis- 
trict. Suresh is said to be the first cou- 
sin of Ram Kishan and Bhajorey, who 
are brothers, The learned Sessions Judge, 
Htawah, who tried these three accused in 
Sessions Trial No. 140A of 1974, convict- 
ed all of them u/s. 302 r/w S. 34, I. P.C. 
for the murder of Virendra Singh, the 
husband of Kanti Devi, PW 1 and sen- 
tenced Suresh to death and Ram Kishan 


and Bhajorey to imprisonment for life. . 


The usual reference for confirmation of 
the sentence of death by the High Court 
was made by the learned Sessions Judge. 
All the three accused filed Criminal Ap- 
peal No. 2508 of 1974 against their eon- 
viction by the Sessions Judge and the 
sentences awarded to them, 

2 The case of the prosecution was 
this: There was enmity between the 
three accused, Suresh Ram Kishan and 
Bhajorey on the one hand and the de~ 
ceased victim Virendra Singh on the 
other. There were a number of criminal 
cases between the accused and Virendra 
Singh, In the last of those cases, Vir- 
encra Singh was convicted by the Trial 
Court for the murder of one Ram Swa- 
rup, the brother of Ram Kishan and 
Bhajorey; but on appeal Virendra Singh 
‘was acquitted by the High Court on 
11-12-1972 (vide judgment Ext. Ka-24), 
Shital, the brother of Suresh was the 


3 
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prosecution witness in that case against 
Virenda Singh. Virendra Singh figured 
as a prosecution witness in the case in 
which accused Ram Kishan was prose- 
cuted for the murder of his wife, The 
occurrence in the present case is stated 
to have taken place in this background. 


3. On 7-2-1974 Virendra Singh had 
gone to the Panchayat Bhavan, © Miholi 
for having darshan of Jaini Baba, who 
appears to have come there with certain 
Jain pilgrims, Virendra Singh’s wife, 
PW 1, went to that place for having dar- 
shan of the Jain pilgrims and also for 
calling her husband for taking his meals, 
Virendra Singh was standing at that time 
‘on the chabutra of the Panchayat Bha- 
van. Then Suresh armed with a double 
barrel gun and Ram: Kishan and Bhajo- 
rey armed with a Dharia and a Kanta 
respectively came there at about 6 p.m, 
Suresh proclaimed that “the enemy is 
standing alone, kill him” and fired aft 
Virendra Singh with his gun on the back 
side (arm side), When Virendra Singh 
turned, Suresh fired a second shot at 
him and struck him on the front side of 
the abdomen. Virendra Singh fell down 
on the chabutra, Thereafter Ram Kishan 
and Bhajorey attacked Virendra Singh 
with their respective weapons, Virendra 
Singh and PW 1 raised alarm, and Chot- 
tey Lalla alias Avinash Kumar (PW 5) 
and Gorey Lal (PW 6) and Ram San- 
dhani came there and saw the incident. 
All the three accused ran away towards 
the south. The injured Virendra Singh 
was taken by the villagers accompanied 
by PW 1 to the Government Hospital, 
Auraiya, situated five miles away at 
about 8.45 p.m. 

4, Dr. Chandrajeet Singh, PW 4, who 
was in the Hospital at Auraiya, examin- 
ed Virendra Singh and gave him first 
aid. As the condition of Virendra Singh 
was serious, PW 4 sent an intimation to 
the Tehsildar/Magistrate (PW 3) for re- 
cording his dying declaration. PW 3, who 
received that intimation at about 9.10 
p.m. reached the hospital at 9.25 p.m. 
and recorded Virendra Singh’s statement, 
Ext. Ka-4 in the presence of the Doctor, 
PW 4, who has certified in Ext. Ka-4A 
that the patient was conscious through- 
out. PW 3 obtained the thumb impres- 


Sion of Virendra Singh in the dying > 


declaration Ext. Ka-4. PW 4 referred 
Virendra Singh to the hospital at Kan- 
-pur for further treatment, 

5. After Virendra Singh was taken to 


Kanpur in a mini bus, PW 1 went to 
the police station at Auraiya, and her 
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First Information Report Ext. Ka-1 was 
recorded at 9.45 p.m. by the constable, 
PW 7. Virendra Singh died on the way 
to Kanpur and was brought back by the 
same mini bus to the Police Station at 
Auraiya at 11.30 p.m. The case register- 
ed u/s. 307, I. P. C. was altered into one 
under S. 302, I. P. C, 


-6. The Investigating Officer, PW 11 
proceeded to the scene of occurrence and 
recovered bloodstained earth from the 
chabutra of the Panchayat Bhavan, 
Miholi. Dr. Gupta, PW 2, conducted 
autopsy on the body of Virendra Singh 
and found sixteen wounds including 
three gunshot wounds of which two were 
entry wounds, on the epigastrium 5” 
about the umbilicus on the left side of 
the abdomen and on the left side of the 
chest, incised wounds, lacerated wound 
and abrasions, The 10th and 11th tho- 
racic vertebrae were found fractured. 
Both the kidneys were found lacerated 
and torn. The right eye ball was found 
cut, The pleura was found punctured on 
the right side, The gall-bladder was 
lacerated. The Doctor PW 2 opined that 
the injuries were sufficient in the ordi- 
nary course of nature to cause death. 


7. The accused could not be traced in 
the village when PW 11 searched for 
them but they surrendered in the Court 
on 11-2-1974. Ram Kishan and Bhajorey 
admitted that the deceased Virendra 
Singh was convicted by the Trial Court: 
for the murder of their brother Ram 
Swarup but acquitted by the High Court 
and that Virendra Singh figured as a 
prosecution witness in the case in which 
accused Ram Kishan was tried for the 
murder of his wife. All the three accused 
pleaded that they had been falsely im- 
plicated in this case. They examined a 
police constable of the Police Lines, Eta- 
wah, as DW 1 to prove that a head- 
constable and some constables had been 
deputed from 9-2-1974 to 17-2-1974 for 
protecting some Jain pilgrims who were 
on pad yatra, 


8&. O the 11 witnesses examined on 
the side of the prosecution, PWs 1, 5 
and 6 were put forward as eye witnesses. 
Before the learned Sessions Judge, it was 
contended on behalf of the accused that: 
the presence of PW 1 at the time of the 
occurrence is doubtful. PW 1 has denied 
the suggestion that she did not go to call 
her husband Virendra Singh for taking 
his meals prior to the occurrence, that 
the occurrence did not take place at the 
chabutra of the Panchayat Bhavan, that 
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she did not see the occurrence and that 
She did not go to the police station at 


Auraiya. But it is significant to note that 


the evidence of PW 11 that bloodstains 
were found in the Chabutra of the 


Panchayat Bhavan, has not been chal- - 


lenged in cross-examinatian and it has 
' not been suggested to PW 7 that PW 1’s 
report Ext. Ka-1 was not recorded at the 
police station at Auraiya though it has 
‘been suggested to him that the report 
was not written at 9.45 pm. on 7-2-1974 
_ but was written on the -next morning, 
and he has denied the suggesticn. PW I 
has stated that the meal time is 6 p. m. 
- The learned Sessions Judge accepted the 
evidence of PW. 1 and found that she 
would not have given the F, I. R. Ext, 
Ka-i at the police station at Auraiya at 
9.45 pm. mentioning the names of the 
accused and the witnesses and the wea- 
pons used-if in fact she had not witness- 
.ed the occurrence, i 


9. PW 5 has no doubt admitted that 
in March 1959 his elder brother Sarwan 
Kumar was shot at and that in the case 
brought against one ‘Sone Lal Chamar 
and Madho, .the.father of the accused 
Ram Kishan and Bhajorey they were ac= 
, quitted but he has denied the suggestion 
that he did not witness the occurrence in 
this case. He has deposed about PW 1 
and othérs’ accompanying the injured 
Virendra Singh to the Hospital at 
Auraiya and has stated that it is he who 
got Virendra Singh admitted in that hos- 


~ pital. The learned Sessions Judge accept- 


ed the evidence of PW 5 as that of a 
natural witness who has been mentioned 
even in the F. I. R. as a witness and he 
has observed that the fact that Madho 
Singh, the father of accused Ram Kishan 
and Bhajorey had figured as an accused 
in the case of murder of PW 5’s brother 
Sarwan Kumar in 1959 is not a sufficient 
reason for suspecting his evidence, 


°-10. PW 6 no doubt belongs te a dif- 
ferent village. But it is in evidence that 
people from other villages also had come 
to the Panchayat Bhavan at Miholi for 
having darshan of the Jain. pilgrims on 
the day of occurrence. Therefore, it is 
not improbable that PW 6 was present 
at the time of the occurrence. There is 
- no enmity between the accused and PW 6 
for the latter to falsely implicate the aca 
cused in this case. PWs 5 and 6 were 
‘examined by the Investigating Officer, 
PW 11 on 8-2-1974. PW 6 could not be 
examined during the night of 7/8-2-1974 
because PW 11 had to return to the 
Police Station at Auraiya. during the 
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night icself on receipt of information that 
the dead body of Virendra Singh had 
been brought to the Police Station. Even 
PW 5 is mentioned in the F. I. R. as a 
witness, The learned Sessions Judge ac- 
cepted the evidence of P.W, 6 also, 


11. The dying declaration Ext, Ka-4 is 
brief and starts in an abrupt manner. It 
is stated clearly in the dying declaration 
that Suresh caused the gunshot injuries 
and thet Bhajorey and Dharia. residents 
of Mihcli struck the deceased with Kanta, 
The time of occurrence is mentioned in 
the dying declaration ‘as 4/5 O'clock in 
one plaze and as 6/6-80 O'clock in the 
evening at another place in Ext, Ka-4, 
Reference is made in the dying declara- 
tion to motive, and it is stated that the 
deceased was a witness in the case of 
murder of the wife of Ram Kishan and 
that there is enmity on that account. The 
learned Sessions Judge accepted the dying 
declaration as genuine, Relying upon the 
orel evidence of P.Ws, 1, 5 and 6, corro< 
borated by the medical evidence of P,W, 2, 
and the dying declaration Ext, Ka-4, tha | 


_learned Sessions Judge convicted all the 


three accused and sentenced them as 
mentioned above, observing that Suresh 
deserves the sentence of death as he had 
used a fire arm, a deadly weapon, and he 


hac fired a second shot at Virendra Singh, 


not being satisfied with having fired the 
first shot and that Ram Kishan and Bha- 
jorey have used only Dharia and Kanta 
and, therefore, they deserve the lesser of 


‘the two sentences, 


12. But on appeal the learned Judges 
of zhe High Court acquitted the accused. 
They have observed in their judgment 
tha: P.Ws. 1, 5 and 6 could not be stated 
to be independent witnesses and that the 
prosecution has not examined other per- 
sons, who were stated by those eye-wit- 
nesses tc have been present at the time 
of the occurrence or even any of the. 
Jair: pilgrims or polic2 personnel escort- 
ing the Jain pilgrims. The learned Judges 
have doubted the time and place of the 
occurrence and have observed that the 
occurrence must have taken place much 
later than 6 p.m. after sun set which had 
taken plece at Etawah at 5-45 p.m. They 
decHned to accept the evidence that the 
deceased was taken to the hospital at 
Auraiya sy a bullock cart on the ground 
that he could have been taken by a faster 
vehicle and the private car of one Tiwari 
of Miholi was available, one mile away’ 


from the village and that that car was 


usec. by P.W., 1 for going back to Auraiya 
from Miholi after she received informa- 
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tion about the death of her husband. The 
learned Judges declined to place reliance 
upon the dying declaration Ext. Ka-4 on 
the ground that the time of occurrence is 
mentioned differently as 4/5 O’clock and 
6/6-30 O'clock in the evening and that the 
place of occurrence, the number of shots 
fired and the persons present in the vici- 
nity are not mentioned in it, and also that 
it is defective with regard to the names 
of the assailants, They have observed that 
the victim Virendra Singh was not in a 
position to make a coherent 
and that he was obsessed with the en- 
mity which existed between him and 
accused Ram Kishan. They have further 


observed that having regard to the nature. 


of the injuries sustained by the deceased, 
he could not have been in a position to 
make a coherent and intelligent state- 
ment specially with regard tothe iden- 
tity of the assailants with ‘‘unmistaken 
certainty.” They have observed that it is 
improbable that P.W, 1 would have gone 
to call her husband for taking meals with- 
out first calling her young children for 
taking their food, They have further ob- 
served that in the F.I.R. Ext. Ka-1 P.W. Y 
has stated that her husband was shot by 
Suresh and that in her evidence she has 
stated that he did so after exhorting the 
other accused to kill the deceased. They 
have stated that if P.W. 1 had gone to 
‘Auraiya with her husband by the bullock 


-cart it is improbable that she would not 


have gone with him by the mini bus to 
proceed to Kanpur, For these reasons 
the learned Judges of the High Court 
have held that the prosecution has not 
proved the time and place of occurrence 
and the guilt of the accused beyond rea- 
sonable doubt and they have observed 
that the possibility of the deceased hav- 
ing been attacked by some unknown as~ 
sailants in darkness could not be ruled 
out. They, thus, allowed the criminal ap- 
peal and acquitted the accused and set 
aside the convictions and the sentences 
awarded to them. 


13. We were taken through the evi- 
dence and the judgments of the learned 
Sessions Judge and the High Court by the 
learned counsel for the parties. After a 
careful consideration of the evidence on 
record, we are clearly of the opinion that 
it is not possible to stistain the judgment 
of the High Court. The reasons given by 
the learned Judges of the High Court for 
not relying upon the oral evidence of the 
eye-witnesses P.Ws. 1, 5 and 6 corroborat- 
ed as it is by the evidence of the Doctor 
P.W. 2, who conducted autopsy on the 
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body of the deceased Virendra Singh, 
and for suspecting the genuineness of the 
dying declaration Ext. Ka-4 recorded by 
the Taluk Magistrate, P.W. 3 in the pre- 
sence of the Doctor, P.W. 4 are not con- 
vincing, The learned Judges are not right 
in observing that all the three witnesses, 
P.Ws. 1, 5 and 6 are interested. I; is true 
that P.W. 1 is the wife of Virendra Singh. 
But it is not possible to reject her evi~ 
dence for that reason alone though her}. 
evidence would have to be scrutinised 
with care. The mere fact that Madho, the 
father of the accused Ram Kishan and 
Bhajorey and one Sone Lal Chamar had 
been prosecuted in March, 1959 in a case 
for the murder of P.W. 5's brother Sar- 
wan Kumar, is not a sufficient reason for 


holding that P.W..5 is interested in the 


prosecution of the accused in this case 
nearly 15 years after the murder of his 
elder brother. There is nothing on record 
to show that P.W. 6 who belongs to an- 
other village is in any way related to the 
deceased or P.W. 1. The evidence of P.Ws, 
1, 5 and 6 no doubt shows that some 50 
or 60 persons had gathered at the Pan- 
chayat Bhavan where some Jain pilgrims 
had camped for some time in the course 
of the pad yatra. It is true that none of 
those persons who came to the Panchayat 
Bhavan in connection with the visit of 
the Jain pilgrims and none of the Jain 
pilgrims has been examined in this case, 
It may be that the Jain pilgrims were 
Strangers, ordinarily they must have been 
more interested in their pad yatra than 
in figuring as witnesses in this case of 
murder. Therefore, it is not possible to 
blame the prosecution for not examining 
any of the Jain pilgrims as witnesses in 
this ease. There is no evidence to show 
that any police personnel was present at 
the time of the occurrence. The question 
is not whether the prosecution should 
have examined some other persons, who 
were present at the time of the occur- 
rence, but it is whether the evidence of 
P.Ws. 1, 5 and 6, who have been put for- 
ward as eye-witnesses is acceptable or 
not for proving the case of the prosecu- 
tion against the accused. The learned 
Judges of the High Court were no; right 
in doubting the time and place of the 
occurrence in this case and observing that 
the occurrence must have taken place 
much later than 6 p.m. after sun set, 
which had taken place at Etawah at 5-45 
p.m. The evidence of the Investigating 
Officer PW 11 that bioodstained earth 
was recovered from the chabutra of the 


Panchayat Bhavan has not been challeng- 
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ed in the cross-examination. The presence 
of bloodstains in the Panchayat Ehavan 
would probabilise the case of the prose- 
cution that the occurrence had taken 
place in that chabutra. The time of occur- 
rence has no doubt been given variously 
in the dying declaration Ext. Ka-4 as 4/5 
O'clock and 6/6-30 O'clock in the evening. 
There is no satisfactory reason for not 
accepting the evidence of P.Ws. 1, 5 and 
6 that the injured Virendra Singh was 
taken by his own bullock cart from. the 
place of occurrence to the Government 
Hospital at Auraiya situated five miles 
away from che scene of occurrence. The 
‘Doctor, P.W. 4, saw the injured Vir2ndra 
Singh at 8-45 p.m.:and he thereafter sent 
a memo to the Tehsildar Magistrate. P.W. 
3 for recording his dying declaration, 
P.W. 3 received that intimation at 9-10 
p.m. and recorded the dyinz declaration 
Ext. Ka-4 at 9-25 p.m. Having regard to 
the distance between the scene of ozcur- 
rence and the Government Hospital, Au- 
raiya which is five miles, and the fact 
that the injured Virendra Singh had 
been taken there from the scene of the 
occurrence by a: bullock cart, during 
night, there is no reason ta suspect the 
case of the prosecution that the occur- 
rence had taken place at abput 6 p.m. on 
7-2-1974. It is not reasonable to expect 
that P.W. 1 and others should have wait- 
ed for securing a faster moving vehicle 
for taking the injured Virendra Singh to 
the hospital and thereby Icse time in 
Making medical attention available to him 
immediately. It may be that they thought 
that the car of Tiwari, who appears to 
live one mile away from Miholi_ village, 
might not have been readily available at 
that time for taking the injured Virendra 
Singh to the hospital. No doubt P.W. 1 
had gone by that car to Auraiya at about 
T or 1-30 am. on 8-2-1974 after ` receipt 
of information that her husband had died. 
P.W. 1 might have reasonably expected 
that the car to be available at the resi- 
dence of its owner during that part of the 
might. Therefore, there is nothing strange 
or unreasonable in Virendra Singh having 
been taken by his bullock cart. The fact 
that the time of occurrence has been 
given differently in the dying declaration 
Ext. Ka-4 namely 4/5 O’clock at one place 
“and 6/6-30 O'clock in the evening at an- 
Other place and that the place of oczur- 
rence, the number of shots fired and the 
number of persons present ir: the vicinity 
are not mentioned therein; are not suffi- 
cient reasons for not relying upon it, 
Virendra Singh appears to have . been 
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seriously injured and he could not hav 
been in a position to make a more co 


-herent statement thcugh it is seen fror 


the evidence of the Doctor P.W, 4 tha 
he was conscious right through. P.W. 
has appended the certificate Ext, Ka~4 
to that effect, The learned Judges of th 
High Court were not right in observin; 
that having regard to the nature of th 
injuries sustained by Virendra Singh, h 
could not have been in a position to maki 
a coherent and intelligent statement spe 
cially as to the-identity of the assailants 


- for, as stated earlier, the evidence of thi 
: Dcctor P.W. 4 shows that Virendra Singl 


Wes conscious throughout when he madi 
the dying declaration Ext. Ka-4 befor 
the Taluk Magistrate, P.W. 3. In observ: 
ing that P. W. 1 could not have gone ti 
call her husband for taking his- meal: 
without first calling her young childrer 
for taking their food, the learned Judge: 
of the High Court have overlooked thé 
evidence of P.W. 1 that the children wert 
not available in the house and had gone 
Somewhere to play when she went te 
cal- her husband for taking his meals, I 
is a matter for P.W. 1 to decide, whether 
She should have called her husband whe 
hac gone to Panchayat Bhavan for having 
darshan of the Jain pilgrims first for tak- 
ing his meals or gone in search of her 
children who had gore somewhere fot 
playing for calling them first for taking 
the:r food. There is nothing unnatural in 
her heving gone to call her husband for 
taking his meal at the’ meal time. There- 
fore,. it is not possible to reject the evi- 
dence of P.W. 1 that she went to call her 
husband for taking his food without first 
calling her young children for the pur- 
pose. There is no doubt some confusion 
in the dying declaration Ext. Ka-4 re- 
garding the assailants, for only the names 
of Suresh and Bhajorey are mentionec 
and Dharia and Kanta are referred to 
and it is stated that there is enmity be 
cause the deceased hai figured as a wit 
ness against Ram Kishan in the case oi 
murder of his wife. Dharia and Kant 
are weapons and not names of persons 
We are, therefore, of opinion that P.W. ¿ 
had probably not understood the deceasec 
correctly when he was narrating the dy- 
ing declaration Ext. Ka-4:in relation tc 
the third assailant.. But the dying decla- 
ration read with the evidence of the eye 
witnesses P.Ws. 1, 5 and 6 would show 
that another person in addition to Bha 
jorey must have used one of the weapons 
Dharia and Kanta, and that that persor 
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observing that if P.W. 1 had gone to Au~ 
raiya with her husband by the bullock 
cart she would not have failed to go with 
him by mini bus when he was sent to the 
hospital at Kanpur. This observation 
overlooks the evidence of P.W., 1 thaf 
she did not proceed to Kanpur with her 
husband by the mini bus because he was 
being taken by other persons and she 
thought that she must go and give a re- 
port at the police station at Auraiya. P.W, 
1 has denied the suggestion that she 
came to know about the occurrence af 
7-30 p.m. through other persons. As stat- 
ed earlier, the F.LR. Ext. Ka-1 was re- 
corded by the head constable P.W. 7, at 
9-45 p.m. after the Doctor P.W. 4 saw the 
injured Virendra Singh at 8-45 pm. Mm 
the hospital at Auraiya. If P.W. 1 had 
received information about the occurrence 
only at 7-30 p.m., it is not probable that 
she would have been in the police station 
at Auraiya at 9-45 p.m, after her hus- 
band had been despatched by a mini bus 
to Kanpur for further treatment. Thera 
is nothing on record to hold that the de- 
ceased might have been attacked by some 
unknown persons in darkness, 


14. PWs 1 & 5 are natural witnesses, 
There is no reason to hold that P W 6 
could not have been present during the 
Occurrence. The evidence of P.Ws. 1, 5 
and 6 is clear and convincing. There is no 
reason to suspect the genuineness of thé 
dying declaration Ext, Ka-4. The 
evidence of P.Ws. 1, 5 and 6 and 
the dying declaration Ext, Ka-4 prove 
satisfactorily and beyond reasonable doubt 
that the three accused came to the scene 
of occurrence armed with deadly weapons, 
that Suresh fired two shots at the deceas- 
ed Virendra Singh with his double barrel 
gun with the intention of killing him, and 
that after Virendra Singh fell down an 
receipt of the two gun shot injuries, Ram 
Kishan and Bhajorey attacked him with 
Dharia and. Kanta respectively with the 
common intention of murdering him as a 
consequence of which Virendra Singh 
died at some time before 1 or 1-30 am. 
during the night of 7/8-2-1974. The evi- 
dence of the Doctor P.W. 2, who conduct- 
ed autopsy on the body of Virendra Singh, 
proves that the injuries sustained by 
Virendra Singh are sufficient in the ordi- 
mary course of nature to cause death. In 
these circumstances we are of the opinion 
that the learned Sessions Judge was per- 
fectly justified in relying upon the oral 
evidence of P.Ws. 1, 5 and 6 and the dy- 
ing déclaration Ext. Ka-4- and convicting 
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the accused u/s. 302 r/w S. 34, LP.C. and 
that the learned Judges of the High Court 
were not justified in rejecting the evi- 
dence and coming to the conclusion that 
the prosecution has not proved the time 
and place of the occurrence as well as the 
guilt of the accused beyond reasonable 
doubt. Thus, the discussion of the evi- 
dence and its appreciation by the High 
Court is largely tainted by speculation 
and we are clearly of the opinion that 
this is certainly not a case where it can 
be said that the view taken by the High 
Court was reasonably possible, Therefore, 
we allow the appeal and find all the three 
accused guilty u/s. 302 r/w S. 34, LPC, 
of the murder of Virendra Singh and 
convict them accordingly. Though the 
learned Sessions Judge might have had 
justification for awarding the extreme 
penalty of the law to Suresh, yet having 
regard to the fact that we are convicting 
the accused after they had been acquitted 
by the High Court and more than 7 years 
after the date of the occurrence, we are 
of the opinion that the extreme penalty 
of the law is not called for in regard to 
Suresh. We accordingly sentence each of 
the accused to imprisonment for life. 


Appeal allowed, 
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(A) A. P. Land Encroachment Act (3 
of 1905), Ss. 6 (1), 7 — Person in unauth- 
orised occupation of Government land — 
Power of Government to evict summarily 
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796 and 922 of 1975, D/- 30-6-1977 
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-- Cannot be resorted to in cases where 
complicated questions of title arise for 
decision, 


The summary remedy for eviction 
which is provided for by S. 6 of the Act 
can be resorted to by the - Government 
only -against persons who are in unauth-~ 
Orised occupation of any land which is 
“the property of Government”, If there 
is a bona fide dispute regarding the title 
of the Government to any property, the 
Government cannot take a unilateral de- 
cision in its own favour that the property 
belongs to.it, and on the besis of such 
decision take recourse to the summary 
remedy provided by S. 6 for evicting the 
person who is in possession of the pro- 
perty under a. bona fide claim or title. 
The summary remedy prescribed by S. 6 
is not the kind of legal process which is 
Suited to an adjudication of complicated 
' questions of title. 


Held, that. the question as to the title 
to the three plots could not appropriately 
be decided in a summary inquiry con- 
templated by Ss. 6 and 7 of the Act. The 
long possession of the respondents and 
their predecessors-in-title of those plots 
raised a genuine dispute Letween them 
and the Government on the question of 
title, remembering especially that the 
property, admittedly, belonged origirally 
to the family of Nawab Habibuddin from 
whom the respondents claimed to have 
purchased it. The question as to whether 
the title to the property came to be vest~ 


ed in the Government as a result of ac. 


quisition and the further question whe- 
ther the Nawab encroached upon that 
property thereafter and perfected his title 
by adverse possession had to be decided 
in a properly constituted suit and until 
the Government succeeded in establish- 
ing its title to the property the respon- 
dents could not be evicted summarily. 
Writ Petns. Nos. 905 and 796 and 922 of 
1975, D/- 30-6-1977 (Andh Pra), Affirm- 
ed, (Para 9) 

(B) A. P. Land Eneroachment Act (3 of 
1905), Ss. 6 (1), 7 — Power of Govern- 
ment to evict summarily a person com- 
mitting encroachment —- Duration of en- 
croachment is not decisive. (1970) 1 Andh 
` LT 88 and AIR 1971 Andh Pra 382, Over- 
ruled; Writ Petns. Nos. 905 and 796 and 
922 of 1975, Dt. 30-6-1977 (Andh Pra), 
Reversed, 


It is not the duration, shor? or long, of 
encroachment that is conclusive of the 
question whether the summary remedy 
prescribed by the Act can be put nto 
operation for evicting a person, What is 
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reləvant for the decision of that question 
is more the nature of the property on 
which the encroachment is alleged to 
have been committed and the considera< 
tion whether the claim of the occupant 
is bona fide. But duration of occupation 
is relevant in the sense fhat a person who 
is in occupation of a property openly for 
an appreciable length o2 time can be 


- taken, prima facie, to have a bona fide 


claim. to the property requiring an im- 
partial adjudication according to the 
established procedure of law. (1970) I 
Andh LT 88 and AIR 1971 Andh Pra 382, 
Overruled; Writ Petns. Nos. 905 and 796 


‘and 9293 of 1975, D/- £0-6-1977, (Andh 
Pra), Reversed, (Para 8} 
Cases Referred: Chrenological Paras 


AIR 1971 Andh Pra 382: (1971) 1 Andh 
LT 292 8 
(1970) 1 Andh LT 88 '8 
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No. 2) in C. A. No. 137/18; Mr. A. Subba 
Rao, Advocate (for Nos. 1 & 2) in C; A 
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CHANDRACHUD, C. &:— These three 
appeals arise out of a common judgment 
dated June 30, 1977 of a Division Bench 
of the High Court of Andhra ~ Pradesh, 
setting aside the judgment of a learned 
single Judge dated November 18, 1975 in 
Writ Petitions Nos. 1539 of 1974 and 798 
of 1975, Civil Appeal No, 2031 (NCM) of 
1977 is by special leave while the other 
two appeals are by cercificate granted 
by the High Court. The question which © 
thes? appeals involve is whether the ap | 
pellant, the Government of Andhra Pra- 
desh, has the power to evict the respon< 
dents summarily in exerc:se of the power 
conferred by the Andhra Pradesh Land 
Encroachment Act, 1905. This question 
arises on the following facts: 


We are concerned in th2se appeals with 
three groups of lands situated in Habsi- 
guds, Hyderabad East Taluk, Andhra 
Pradesh. Those lands are: R. S. No. 10/1, 
which corresponds to plot No.'94 ad- 
measuring 10 acres and 2 guntas; R. S. No. 
10/2 which corresponds to plot No. 104 ad- 
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measuring 9 acres ad 33 


R.S. Nos. 7, 8 and 9 which correspond to -. 


plot No. 111 admeasuring 26 acres and 
14 guntas., These lands belonged original- 
ly to Nawab Zainuddin and after his 
-death, they devolved on Nawab Habib- 
uddin. Sometime between the years 1932 
and 1937, certain lands were acquired by 
the Government of the Nizam of Hydera- 
bad under the Hyderabad Land Acquisi- 
tion Act of 1309 Fasli, the provisions of 
which are in material respects similar to 
those of the Land Acquisition Act, 1894. 
The. lands were acquired. for the benefit 
of the Osmania University which was 
then administered as a Department of 
the Government of Hyderabad. The Uni- 
versity acquired an independent legal 
status of its own under the Osmania Uni- 
versity Revised Charter, 1947, which was 
promulgated by the Nizam. 


2. The question whether the aforesaid 
three plots of land were included in the 
acquisition notified by the Government 
of Nizam became a bone of contention 
between the parties, the Osmania Univer- 
sity contending that they were so includ- 
ed and that they were acquired for its 
benefit and the owner, Nawab Habib- 
uddin, contanding that the three plots 
were not acquired. On February 13, 1956 
the Osmania University filed a suit (O.S. 
No. 1 of 1956) against Nawab Habibuddin, 
in the City Civil Court, Hyderabad, claim- 
ing that the three lands were acquired 
by the Government for its benefit and 
asking for his eviction from those lands. 
That suit was dismissed in 1959 on the 
ground that plot No. 111' was not acquir- 
ed by the Government and that though 
plots Nos. 94 and 104 were acquired, the 
University failed to prove its possession 
thereof within twelve years before the 
filmg of the suit. In regard to plots Nos. 
94 and 104, it was found by the trial court 


that Habibuddin had encroached there~-’ 


upon in the year 1942, which was more 
than twelve years before the filing of the 
suit. Civil Appeal No. 61 of 1959 filed by 
the University against that judgment 
was dismissed on January 24, 1964 by the 
High Court which affirmed the findings 
of the trial court. The State Government 
was not impleaded as a party to those 
‘proceedings. 


3. On May 8, 1964 the Osmania Uni- 
versity wrote a letter to the Government 
of Andhra Pradesh, requesting it to take 
steps for the summary eviction of persons’ 
who were allegedly in unauthorised occu- 
pation of the 3 plots. On December 8, 1964, 
the Tahsildar, Government of Andhra 
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Pradesh, acting under Section 7 of the 
Land Encroachment Act, 1905, issued a 
notice to Nawab Habibuddin to vacate 
the lands and on December 15, 1964 the 
Tahsildar ‘passed an order evicting him 
from the lands. The appeal filed by 
Habibuddin to the Collector was dismiss- 
ed in 1965 and the appeal against the de- 
cision of the Collector was dismissed by 
the Revenue Board in 1968. During the 
pendency of the appeal before the Reve- 
nue Board, the respondents purchased 
the plots from Habibuddin for valuable 
consideration and on the death of Habib- 
uddin, they were impleaded to the pro- 
ceedings before the Revenue Board. They 
preferred an appeal from the decision of 
the Revenue Board to the Government 
but that appeal was dismissed on Nov- 
ember 26, 1973, 


å. On March 19, 1974, the respondents 
filed Writ Petitions in the High Court of 
Andhra Pradesh challenging the order by 
which they were evicted from the plots 
summarily under the provisions of the 
Act of 1905. The learned single Judge dis- 
missed those Writ Petitions observing: 


“The question whether the lands with 
which we are concerned in the writ peti- 
tion were acquired by the Government 
or not and the question whether the Gov- 
ernment had transferred its title to the 
University or not are questions which 
cannot properly be decided by me in an 
application under Article 226 of the Con- 
stitution. The appropriate remedy of the 
petitioners is to file a suit to establish 
their title.” 


The learned Judge held that: 


“Though the title of the Government 
is not admitted by the alleged encroacher, 
there is a finding by the Civil Court that 
there was encroachment by the alleged 
encroacher, That is sufficient to entitle 
the Government to initiate action under 
the provisions of the Land Encroachment 
Act.” 


5. Three appeals were preferred to 
the Division Bench against the judgment 
of the learned single Judge, two of them 
being by the petitioners in one writ peti- 
tion and the third by the petitioner in the 
other writ petition. The Division Bench, 
while setting aside the judgment of the 
learned single Judge, held: 

“The question whether the lands belong * 
to Osmania University or not will have 
to be decided as and when the Govern- 
ment comes forward with a suit for the 
purpose. Even if we assume for the pur- 
pose of our judgment, as we are not pro- 
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nouncing any conclusion as to whether 
fhe land vested in the Government or 
University, that the Government is the 
owner, the dispute going back from 1942 
cannot be dealt with in summary pra- 
ceedings under Section 7 of the Land En- 
croachment Act.” 


The summary remedy provided by Sec- 
tion 7, according to the Division Bench, 
cannot be resorted to “unless there is an 
attempted encroachment or encroachment 
of a very recent origin” and further, that 
It cannot be availed of in. cases where 
complicated questions of title arise for 
decision. 

6. We are in respectful agreement 
with the view taken by the Division 
Bench, subject however to the observa- 
tions. made herein below. The Andhra 
Pradesh Land Encroachment Act, 1905, 
was passed in order “to provide measures 
for checking unauthorised occupation of 
lands which are the property of Govern- 
ment’. The preamble to the Act says that 
-it had been the practice to check unauth- 
orised occupation of lands which are the 
property of the Government “by the 
imposition of penal or prohibitory assess- 
ment or charge” and since doubts had 
arisen whether such practice was auth- 
orised by law, it had become necessary 
to make statutory provisions for checking 
unauthorised occupations. Section 2 (1) 
of the Act provides that all public roads, 
streets, lands, paths, bridges, etc. shall 
be deemed to be the property belonging 
to Government, unless it falls under 
clauses (a)- to (e) of that section. Sec- 
tion 2 (2). provides that all public roads 
and streets vested in any public authority 
shall be deemed to be the property of 
the Government. By Section 3 (1), any 
person who is in unauthorised occupation 
of any land which is the property of 
Government, is liable to pay assessment 
as provided in clauses (i) and (ii) of that 
section. Section 5 provides that any per- 


son liable to pay assessment under Sec~- 


tion 3 shall also be liable, at the discere- 
tion of the Collector, to pay an additional 
sum by way of penalty. Sections 6 (1) and 
7, which are relevant for our purpose, 
read thus: 


"Sec. 6 (1). Any person unauthorisedly 
occupying any land for which he is liable 
to pay ‘assessment under Section 3 may 
be summarily evicted by the Collector, 
Tahsildar or Deputy Tahsildar and any 
crop or other product raised on the land 
shall be liable to forfeiture and any 
building or other construction erected or 
anything deposited thereon shall also, if 
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not removed by him after such written 
notice as the Collector, Tahsildar, or 
Deputy Tahsildar may deem reasonable, 
be: liable to forfeiture. Forfeitures under 
this section shall be adjudged by the 
Collector, Tahsildar or Deputy Tahsildar 
ang any property so forfeited shall be 
disposed of as the Collector, Tahsildar or 
Deputy Tahsildar may direct.” 


“Sec, 7. Before taking proceedings 
under Section 5 or Section 6, the Collec- 
tor or Tahsildar or Deputy Tahsildar as 
the case may be shall cause to be served 
on the person reputed to be in unauth- 
orised occupation of land being the pro- 
perty of Government, a notice specifying 
the land so occupied and calling on him 
to show cause before a certain date why 
he should not be proceeded against under 
Section 5 or Section 6.” 


7. It seems to us clear from these 
provisions that the summary remedy for 
eviction which is provided for by Sec- 
tion 6 of the Act can be resorted to by 
the Government only against persons who 
are in unauthorised occupation of any 
lani which is “the property of Govern- 
ment”. In regard to property described in 
sub-sections (1) and (2) of Section 9, | 
there can be no doubt, difficulty or dis- 
pute as to the title of the Government- 
and, therefore, in respect of such pro- 
perty, the Government would be free 
to take recourse to the summary remedy 
of eviction provided for in Section 6 A 
person who occupies a part of a publie 
road, street, bridge, the bed of the sea 
and the like, is in unauthorised occupation 
of property which is declared by Sec. 2 
to 5e the property of the Government 
and, therefore, it is in public interest to 
evict him expeditiously, which can only 
be done by resorting to the summary 
remedy provided by the Act. But Sec- 
tion 6 (1) which confers the power of 
summary eviction on the Government 
limits that power to cases in which a 
person is in unauthorised occupation of a 
land “for which he is liable to pay as- 
sessment under Section 3.” Section 3, in 
turn, refers to unauthorised occupation of 
any land “which is the property of Gov- 
ernment”. If there is a bona fide dispute 
regarding the title of the Government 
to any property, the Government cannot 
take a unilateral decision in its own 
favour that the property belongs to it, 
and on the basis of such decision take re- 
course to the summary remedy provided 
by Section 6 for evicting the person who 
is in possession of the property under a 
bona fide claim or title. In the instant 
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case, there Is unquestionably a genuine 
dispute between the State Government 
and the respondents as to whether the 
three plots of land were the subject-mat- 
ter of acquisition proceedings taken by 
the then Government of Hyderabad and 
whether the Osmania University, for 
whose benefit the plots are alleged to 
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‘taken, prima facie, to have a bona fide 
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haye been acquired, had lost title to the. 


property by operation of the law of limi- 
tation. The swt filed by the University 
was dismissed on the ground of limitation, 
inter alia, since Nawab Habibuddin was 
found to have encroached on the property 
more than twelve years before the date 
of the suit and the University was not in 
possession of the property at any time 
within that period. Having failed in the 
suit, the University activated the Gov- 
ernment to evict the Nawab and his 
transferees summarily, which seems to us 
impermissible. The respondents have a 
bona fide claim to litigate and they can- 
not be evicted save by the due process of 
law. The summary remedy- prescribed by 
Section 6 is not the kind of legal process 
which is suited to an adjudication of com- 
plicated questions of title. That: 


law for evicting the respondents. 


8. The view of the Division -Bench 
that the summary remedy provided for 
ky S. 6 cannot be resorted to unless the 
alleged encroachment is of “a very recent 
origin”, cannot be stretched too far. That 
was also the view taken by the learned 
single Judge himself in another case 
which is reported in Mehrunnissa Begum 
v. State of A. P., (1970) 1 Andh LT 88 
. which was affirmed by a Division Bench 
(1971) 1 Andh LT 292: (AIR 1971 Andh 
Pra 382). It is not the duration, short or 
long, of encroachment that is conclusive 
of the question whether the summary 
remedy prescribed by the Act can be put 
into operation for evicting a person. What 
is relevant for the decision of that ques- 
tion is more the nature of the property 
on which the encroachment is alleged to 
have been committed and the considera- 
tion whether the claim of the occupant is 
bona fide. Facts which raise a bona fide 
dispute of title between the Government 
and the occupant must be =§ adjudicated 
ee by the ordinary courts of law. The 
. Government cannot decide such questions 
unilaterally in its own favour and evict 
any person summarily on the basis of 
such decision. But duration of ‘occupation 
is relevant in the sense that a person 
who is in occupation of a property openly 
for an appreciable length of time can be 


proce- 
dure is, therefore, not the due process of ` 
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claim to the property requiring an impar- 
tial adjudication according to the estab- 
lished procedure of law. 


` 9. The. conspectus of facts in the in- 
stant case justifies the view that the 
question as to the title to the three plots 
cannot appropriately be decided in a sum- 
mary inquiry contemplated by Ss. 6 and 
7 of the Act. The long possession of the 
respondents and their predecessor-in-title 
of these plots raises a genuine dispute 
between them and the Government on the 
question of title, remembering especially 
that the property, admittedly, belonged 
originally to the family of Nawab Habib- 
uddin from whom the respondents claim 
to have purchased it. The question as to 
whether the title to the property came to 
be vested in the Government as a result 
of acquisition and the further question 
whether th: Nawab encroached upon that 
property thereafter and perfected his title 
by adverse possession must be decided in 
a properly constituted suit. May be, that 
the Government. may succeed in estab- 
hshing its title to the property but, until 
that is done, the respondents cannot be 
evicted summarily. 


10. For these reasons, we uphold > the 
judgment of the Division Bench of the 
High Court and dismiss these appeals 


“with costs, 


11. We do not propose to pass any 
orders on Civil Misc, Petitions Nos. 18974, 
18975, 18976, 18497, 18498 and 18499 of 
1981 which have been filed for adding 
certain parties as respondents to these 
appeals. Those petitions involve the ques- 
tion of a will alleged to have been made 
by Nawab Habibuddin in favour of En- 
tashamuddin alias Anwar Siddiqui and 
his eldec brother, We cannot go into the 
validity of that will and other incidental 
questions in these appeals. 


Appeals dismissed. 
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income-tax Act (11 of 1922), S. 25 (4) — 
Dissolution ef oid firm and const:tution of 
new firm — ït has to be determined an 
basis of documents executed by and be- 
tween partners, {Partnership Act (1J32), 
Ss, 40, 43 and 44). 


The question whether there has been & 
dissolution of the frm and upon such dis- 
solution a new firm has succeeded to the 
business of the old firm is a question 
which depends upon the intention of the 
parties to be gathered from the document 
or documents, if any, executed by and 
between the partners and other facts and 
Surrounding circumstances of the case. 
Under Sec. 40 of the Partnership Act, a 
firm can be dissolved with the consent of 
all the partners or in accordance with the 
contract between the partners; under Sec- 
tion 43 a partnership at will can be dis- 
solved by any partner giving notice in 
writing to all the other partners of his 
intention to dissolve the firm and upon 
such notice being given the firm gets dis- 
solved as from the date mentioned in the 
notice as the date of dissolution and if no 
date is so mentioned as from the dete of 
the communication of the notice, while 
Sec. 44 contemplates dissolution of a firm 
by and under orders of the court in cer- 
tain contingencies mentioned thereir. It 
is quite conceivable that in cases of dis- 
solution of the firm brought about by 4 
notice under Sec. 43 or by an order of 
the court under Sec. 44 some of the 
erstwhile partners may take over th= as- 
sets and liabilities and carry on the same 
business by constituting a new firm and 
“even such cases would be cases of suc- 
cession to the old business within the 
meaning of Sec. 25 (4) of the Income-tax 
Act. In this view, it cannot be said that 
upon a dissolution of a firm succession to 
the old business by another person would 
only arise if a solitary partner takes over 
assets and liabilities and carries on the 
business as a sole proprietor thereof or 
if some of the erstwhile partners glong 
with some strangers take over the assets 
and liabilities of the old firm and carry 
on the business, (Para 9) 


On an examination of the documents 
entered into from the commencemert of 
the initial partnership the followiny facts 
emerged clearly: (a) that the initial part- 
nership between partners was for a fixed 
term of six years and as such the same 
‘automatically stood dissolved under Sec- 
tion 42 (a) of the Partnership Act on the 
last day of the fixed term; (b) under the 


deed entered into on the last day of the. 


term the partnership between the part- 
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and give full receipts. for all debts of thal 
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ners in the firm on that day was in term: 
“dissolved by mutual consent as from tht 
fcHowing date”; (c) that document ex 
pressly stated both in the recital portior 
and in the operative part that the firm 
had teen dissolved by mutual consent 
(d) the continuing partners were giver 
the sole right to collect all the assets ol 
recovel 


firm; (e) each of the parties to the deec 
released the other from all proceedings 
accounts, costs, claims and demands ir 
respect of the dissolved firm; (f) the Tri- 
bunal found as a fact that the relevant 
account books clearly indicated that the 
old firm stood dissolved and its assets anc 
liabilities were taken over by the new 
firm of the two continuing partners and 
(gi within three months another docu- 
ment was executed by and between the 
continuing partners recording the terms 
and conditions on which the continuing 
partners, to the exclusion of the retiring 
partner, were -to carry on the business of 
the old firm with effect from the dissolu- 
tion of the initial partnership. 


Helg that having regard to the facts 
and circumstances which emerge clearly 
on record that the old firm was dissolvec 
on the day following the last date of the 
fixed ferm and it was the case of a new 


‘firm succeeding to the old business and 


therefore, the new firm was entitled tc 
the relief claimed under Sec. 25 (4) of the 
Income-cax Act in respect of its income 
for the assessment year following the ex: 


piry of the fixed term. (Para 10° 
Cases Referred: Chronological Para: 
AIR 1953 SC 455: 24 ITR 405 £ 


TULZAPURKAR, J.:— This appeal ai 
the instance of Commissioner of Income- 
tax and by a certificate granted by the 
Calcutta High Court raises the questior 
whether fhe respondent-assessee is em 
titled to relief under Sec. 25 (4) of the 
Indian Income-tax Act, 1922 for the as- 
sessment year 1959-60 which in turn de 
pends upon the proper answer to th: 
question whether on the facts and circum: 
stances cf the case and On a proper con: 
struction of the Deed dated 30th March 
1959 it is a case of mere reconstitution o 
the old firm or a new firm succeeding tc 
the business of the old firm entitling the 
respondent-assessee to claim the relief? 


2. The undisputed facts giving rise tc 
the above question are these: M/s Pigo 
Chempan & Co. is a firm of foreign ex 
change brokers which had been operating 
in Calcutta for a very long time, Then 
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is no dispute that the firm had been tax- 
ed on its business income under the Indian 
Income-tax Act, 1918 and that the other 
conditions laid down in Sec. 25 (4) of the 
1922 Act for entitling an assessee to the 
relief under that provision are satisfied. 
The constitution of the firm had under- 
gone several changes in the past; the firm 
was re-constituted for short periods and 
whenever any partner retired he gave up 


his claim to the partnership assets which: 


vested in the continuing partners..A deed 
of partnership was executed by and be- 
tween Rogers Haywood, Leonard Mark 
Blomenstok, H. G. Ablitt and S. C. Roy on 
18th May, 1953 which, after reciting the 
various deeds executed in the earlier 
years, provided inter alia: 

(a) That the partnership should be con- 
tinued for a term of 6 years from 1-4- 
1953 and shall expire on 31-3-1959; 

(b) that Rogers Haywood would retire 
from the firm on 31-3-1957 but the part- 


nership should be continued by the re- 
maining partners until 31-3-1959; 
(c) What would be the shares of the 


partners as varied from year to year in- 
cluding the shares of the remaining part- 
ners after Haywood’s retirement; 


(d) that goodwill of the firm was to be- 
long to Haywood until his retirement; 
thereafter it was to devolve on the three 
continuing partners in equal shares and 
on the retirement of Blomestok it was to 
devolve on Ablitt and Roy in = equal 
shares. 


3. By a deed of variation dated 7-4- 
1955 one Leonard William Mclean was 
admitted as a partner of the firm for one 
year; by another deed of variation dated 
30th April, 1956 Mclean was admitted as 
the partner for the rest of the term and 
the retirement of Haywood was postpon- 
ed from 31-3-1957 to 31-3-1958 but it was 
provided that on such retirement the 
partnership was to be continued by - the 
remaining 4 partners till 31-3-1959: the 
deed also provided that Blomenstok 
would retire from the firm on 31-3-1959 
and on such retirement the goodwill and 
the capital of the firm shall devolve ab- 
solutely on Ablitt and Roy and Mclean 
in certain shares set out therein. 


4. Haywood retired on 31-3-1958 and 
Blomenstok on 31-3-1959. On 30th March, 
1959 a Deed was executed by and be- 
tween Mclean, describing himself as the 
retiring partner, and Ablitt and Roy 
jointly describing themselves as continu- 
ing partners, whereby it was provided 
that the partnership business of M/s. 


L-T, Commr., W. B. v. M/s. Pigot Champan & Co. 


S.C. 1087 


Pigot Champan & Co. subsisting between 
them shall be deemed to have been dis- 
solved by mutual consent as from ist 
April, 1959 and that thereafter the said 
business with its assets and goodwill shall 
belong to and be carried on by the conti- 
nuing partners whose shares were deñn- 
ed. The retiring partner released all his 
claims to his share of goodwill and assets 
of the firm in favour of the continuing 
partners while the continuing partners in 
their turn absolved and indemnified the 
retiring partner from any liability of the 
firm. The business was then carried on by 
Ablitt and Roy on terms and conditions 
recorded in a Deed of Partnership execut- 
ed by them on 29th June, 1959. This new 
deed of partnership dated 29th June, 1959 
inter alia recited the following facts: (a) 
that by a deed dated 30th March, 1959 
made between Mclean, Ablitt and Roy 
their partnership was mutually dissolved 
as from 1-4-1959, (b) that Ablitt and Roy 
shall remain partners under terms and 
conditions mentioned therein to the ex- 
clusion of any other document, (c) that 
the business shall be that of exchange 
brokers and (d) that the same shall be 
carried on under the name and style of 
M/s. Pigot Champan & Co, 


3. For the assessment year 1959-60, 
for which the accounting year ended on 
31-3-1959, the respondent-assessee. filed a 
return of income declaring its total in- 
come of Rs. 1,80,300; the return was filed 
on 10-8-1959 but by a letter dated 21-8- 
1959 the assessee claimed relief under 
sec. 25 (4) of the 1922 Act in respect of 
that income; it was claimed that by the 
deed dated 30th March, 1959 the firm of 
M/s. Pigot Champan & Co. (which had 
been assessed and had paid taxes under 
the 1918 Act and had been regularly as- ` 
sessed to income-tax thereafter) had been 
dissolved as from Ist April, 1959 and was 
succeeded by another firm of two part- 
ners Ablitt and Roy and as such relief 
under Sec. 25 (4) in respect of the assess- 
ment year 1959-60 was due to the respon= 
dent assessee. The Income-tax Offficer, 
however, took the view that there was no 
dissolution of the firm and what had actu- 
ally taken place on 1-4-1959 was merely 
a change in the constitution of the firm; 
according to him the entire assets and 
liabilities of the old partnership were 
taken over by the new firm as on 1-4-1959 
and there was no cessation of the busi- 
ness within the meaning of Sec. 25 (4) of 
the 1922 Act. He, therefore, dismissed the 
assessee’s claim for relief under S. 25 (4). 
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On appeal, the Appellate Assistant Com- 
missioner agreed with the view taken by 
the- Income-tax Officer and dismissed the 
appeal. On further appeal the Tribunal 
om a consideration of the various deeds of 
the partnership, deeds of variation and 
the deed dated 30th of March, 1959 held 
that the assessee firm must be regarded 
as having been dissolved under Sec. 40 of 
the Indian Partnership Act in terms of 
the deed dated 30-3-1959, that as the 
retiring partner had given up all claims 
to his share in the goodwill and assets of 
the firm and in turn had been indemnified 
with regard to the liabilities, there was 
no necessity for taking an account and 
Striking a balance and since it was the 
case of the assessee firm succeeding to 
the business of the old firm which had 
been dissolved the assessee was entitled 
to relief under Sec. 25 (4) in respect of 
its income -for the assessment year 1959- 
60 and in this view of the matter it al- 
lowed the appeal. 

6. At the instance of the Commis-~ 
sioner of Income-tax the following ques- 
tion was referred to the High Court for 
its opinion: 

“Whether in the facts and circumstan- 
ces of the case and on a proper construc-. 
tion of the agreement dated 30th March, 
1859 the Tribunal was right in upholding 
that the assessee firm was dissolved on 
1-4-1959 and was entitled to relief under 
Sec. 25 (4) of the Indian Income-tax Act, 
1922 in respect of its income for. the As- 
sessment year 1959-60?” 

The High Court called for a supplemen- 
tary statement of the case from the Tri- 
bunal directing the Tribunal to forward 
to the High Court a true copy of the new 
deed of partnership that -was subsequent- 
ly executed by Ablitt and Roy on 29th 
June, 1959 and on a consideration of the 
said deed together with the earlier docu- 
ments that were on record the High Court 
upheld the view of the Tribunal and an- 
swered the question in favour of the re- 
Spondent assessee. The Commissioner of 
Income-tax has come up in appeal chal- 
lenging the view taken by the High Court, 

7. Section 25 (4) of the 1922 Act under 
which relief has been granted by the Tri- 
bunal and by the High Court to the re~ 
spondent-assessee runs thus:— 


"Where the person who was at the 
commencement ‘of the Indian Income- 
tax (Amendment) Act, 1939. (VII of 1939), 
carrying on any business, profession or 
vocation on which tax was at any time 
charged under the provisions of the 
Indian Income-tax Act, 1918, is succeeded 
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in such capacity by another person, the 
change not being merely a change in the 
constitution of a partnership, no tax shall 
be payable by the first mentioned person 
in respect of the income, profits and gains © 
of the periods between the end of the 
previous year and the date of such suc- 
cession, and such person may further 
claim that the income, profits and gains 
Of the previous year shall be deemed to 
have been the income, profits and gains 
of the said period. Where any such claim- 
Is made, an assessment shall be made on 
the basis of the income, profits and gains _ 
of the said period, and, if an amount of. 
tax has already been paid in respect of 
the income, profits and gains of the pre- 
vicus year exceeding the amount payable _ 
on the basis of such assessment, a refund 
shall be given of the difference,” 


& Counsel for the Appellant pointed 
out. that Sec. 25 (4) itself makes, a distinc- 
tion between a case of succession by an= 
otter person upon a dissolution of the 
firm and a case where there is merely a 
change in the constitution of a partner- 
shin and according to him in order to get 
relief thereunder it is necessary to show 
that there has been a succession by an- 
other person and not merely a change in 
the constitution of the partnership. Coun- 
sel further pointed out that in the instant 
casa the firm had been undergoing several 
changes in the past; that the firm was re- 
constituted for shorter periods, that 
whenever any partner retired he gave up 
his claims to the assets and goodwill 
which vested in the continuing partners 
ana what happened as of Ist April, 1959 
as evidenced by the deed dated 30th 
March. 1959 was a similar re-constitution 
of the same firm; according to him if on 
the earlier occasions there was no succes- 
sion then the change in the firm as of 1st 
April, 1959 was also not a succession. He 
urged that the recitals as also the opera- 
tive part of the deed dated 30th March, 
1959 clearly contemplated that: Ablitt and 
Roy were to carry on the firm’s: business 
from ist April, 1959 as continuing part~ 
ners, the goodwill and assets having de- 
volved on them by the outgoing partner 
Mclean releasing his claims therein in. 
their favour. He pointed out that a retir- 
ing partrier releasing all his claims in the 
goodwill and assets of the firm in favour 
cf the continuing partners and in turn 
getting himself indemnified by the conti- 
nuing partners with regard to the liabili- 
ties of the firm were the normal things 
usually provided for whenever there was 
a ‘reconstitution of the firm and would 


‘have no bearing on the aspect whether 
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there was.a dissolution of the firm. Coun- 
sel, therefore, supported the view taken 
by the Income-tax Officer and Appellate 
Assistant Commissioner on the construc- 
‘tion of the deed dated 30th March, 1959 
and urged that what had actually taken 
place on 1-4-1959 was merely a change 
in the constitution of the firm and it was 
not a case of another person succeeding to 
the business of the old firm upon its dis- 
solution. According to counsel when. a 
partnership is dissolved and only one 
of the erstwhile partner takes over the 
business and carries it on as the proprie- 
tor thereof or upon dissolution some of 
the erstwhile partners take some out- 
siders as partners and carry on the busi- 
ness, those would be the cases where 
another person (entity) could be said to 
have succeeded to the business within the 
meaning of the Section 25 (4) but in the 
instant case after retirement of Mclean, 
the two erstwhile remaining partners, 


namely, Ablitt and Roy jointly described- 


as continuing partners by the deed dated 
30th March, 1959, took over the business 
and carried it on as from 1-4-1959 under 
the style of M/s. Pigot Champan & Co. at 
the same place and therefore it could not 
be said that it was a case of a dissolution 
of the erstwhile firm and succession to 
the old business by a new firm and as 
such both the Tribunal and the High 
Court were in error in granting relief 
under Section 25 (4) to the respondent- 
assessee, 


9 We might mention that in’ support 
of the aforesaid contention, counsel for 
the appellant relied upon a few decided 
cases including a decision of this Court in 
Commr. of Income-tax v. A. W. Figgies & 
Company, (1953) 24 ITR 405: (AIR 1953 
SC 455) but in our view it is unnecessary 
to discuss the facts of those cases and the 
conclusions reached therein because the 
principle is well settled that it is on ex- 
amination of relevant documents and 
relevant facts and circumstances that the 
Court has to be satisfied in each case as 
to whether there has been a succession or 
a mere change in the constitution of the 
partnership. It cannot be disputed that 
‘dissolution’ and ‘re-constitution’ are two 
distinct legal concepts, for, a dissolution 
brings the partnership to an end while 
a reconstitution means the continuation 
of the partnership under. altered circum- 
stances but in our view in law there 
would be no difficulty in a dissolution of 
a firm being followed by the constitution 
of a new.firm by some.of. the cane 
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partners who may take over the assets 
and liabilities of the dissolved firm. In 
other words it is not pòssible to accept 
the contention of counsel for the appel- 
lant that upon a dissolution of a firm suc- 
cession to the old business by another 
person would only arise if a solitary 
partner takes over assets and liabilities 
and carries on the business as a sole pro- 
prietor thereof or if some of the erst- 
while partners along with some strangers 
take over the assets and liabilities of the 
old firm and carry on the business. The 
two instances mentioned by counsel for 
the appellant are undoubtedly clear cases 
of succession to the old business by an- 
other person or entity but succession to 
the old business contemplated under Sec- 
tion 25 (4) need not be and cannot be 
confined to the instances mentioned bv 
counsel for the appellant. Under S. 40 ot 
the Partnership Act, 1932 a firm can be 
dissolved with the consent of all the 
partners or in accordance with the con- 










a partnership at will can be dissolved by 
any partner giving notice in writing to 
all the other partners of his intention t 
dissolve the firm and upon such notice 
being given the firm gets dissolved as 
from the date mentioned in the notice as 
the date of dissolution and if no date is 
So mentioned as from the date of the 
communication of the notice, while S. 44 
contemplates dissolution of a firm by and 
under orders of the court in certain con- 
tingencies mentioned therein. It is quite 
conceivable that in cases of dissolution of 
the firm brought about by a notice un- 
der S. 43 or by an order of the court un- 
der S. 44 some of the erstwhile partners 
may take over the assets and liabilities 
and carry on the same business by con- 
stituting a new firm and even such cases 
would be cases of succession to the old 
business within the meaning of S. 25 (4) 
of the 1922 Act. In our view the question 
whether there has been a dissolution of 
the firm and upon such dissolution a new 
firm has succeeded to the business of the 
old firm is a question which depends upon 
the intention of the parties to be gather- 
ed from the document or documents, if 
any, executed by and between the part- 
ners and other facts and surrounding 
circumstances of the case. 


10. In the instant case, therefore, the 
question is whether there has been a dis- 
Solution of the old firm followed by the 
creation of a new firm which could be 
said to have succeeded to the business of 
the old firm. We have already summaris- 


1090 S.C, 


ed, while narrating the undisputed facts, 
the effect of the earlier documents com-~ 
mencing from thé initial deed of partner- 


Ship dated 18th May, 1953 right up to the. 


Deed dated 30th of March, 1959 with 
which we are principally concerned. On 
an examination of these documents the 
following facts emerge clearly : (a) that 
the initial partnership between Haywood, 
Blomenstok, Ablitt and Roy under the 
deed dated 18th May, 1953 was for a 
fixed term of six years from 1-4-1953 
and as such the same would automatical~ 
ly stand dissolved under S. 42 (a) of the 
Partnership Act on 31-3-1959; (b) under 
the deed -dated 30th of March, 1959 the 
partnership between Mclean, Ablitt ~ and 
Roy was in terms “dissolved by ‘mutual 
consent as from ist April, 1959’; (c) the 
document expressly states both in the 
recital portion and in the operative part 
(vide clauses 1 and 2) that the firm has 
been dissolved by mutual consent; (d) 
the continuing partners were given. the 
sole right: to collect all the assets of the 
dissolved ‘firm and to issue, recover arid 
give full receipts for all debts of that 
firm; (e) each of the parties to the deed 
released the other from all proceedings, 
accounts, costs, claims and demands in 
respect of the dissolved firm; (f) the Tri- 
bunal found as a fact that the relevant 
account books clearly indicated that the 
old firm stood dissolved and its assets and 
liabilities were taken over by the new 
firm of the two continuing partners and 
(g) within three months another docu- 
ment was executed on 29th June, 1959 
by and between the continuing partners 
recording the terms and conditions on 
which the continuing partners, to the 
exclusion of the retiring partner, were 
to carry on the business of the old firm 


with effect from 1-4-1959. Having regard. 


to these facts and circumstances which 
emerge clearly on record it seems to us 
that both the Tribunal as well as the 
High Court were right in coming to the 
conclusion that the old firm was dissolv- 
ed on Ist April, 1959 and it was the case 
of a new firm succeeding to the old tusi- 

ess and therefore, the respondent asses- 
see was entitled to the relief claimed un- 
der S. 25 (4) of the 1922 Act in respect 
of its income for the Assessment Year, 
1959-60. 

In the result the appeal fails and is 
dismissed. There will be no order as to 


costs, 
Appeal dismissed. 


& 


~ 





Ambalal Gokalbhai v, State of Gujarat 


AIR 1982 SUPREME COURT 1090 
(From: Guj arat) 
V. D. TULZAPURKAR AND 
AMARENDRA NATH SEN, JJ. 


ico Appeal No. 1869 of 1970, D/- 13-I- 


Patel Ambalal Gokalbhai, Appellant v. 
State of Gujarat and others, Respondents. 


(A) Bombay Tenancy and Agricultural 
Lands (Gujarat Amendment) Act (16 of 
1960), Pre, — Validity — Act having heen 
included in Ninth Schedule of Constitu- 
tion, its validity cannot be challenged on 
ground thet it offends Arts. 14, 19 and 31. 
Decision of Gujarat High Court affirmed. 
(Constitution of India,’ Arts. 14, 19, 31 
and 315). (Para 1) 

(B) Bombay Tenancy and Agricultural 
Lands (Gujarat Amendment) Act (36 of 
1965), Pre. —- Validity — Act cannot he 
challenged as violative of Arts. 14, 19 and 
31 of Constitution in view of Art. 31A (1) 
(a). Decision of Gujarat High Court, Af- 
firmed. (Constitution of India, Arts. 14, 
19, 31 and 31A). (Para 1) 


JUDGMENT :— In the writ petitions 
that were filed in the High Court both 
the Gujarat Amending Acts, namely 
Gujarat Act No. 16 of 1960 and Gujarat 
Act No. 36 of 1965, whereby the Bombay 
Tenancy and Agricultural Lands Act, 
1948 (Bombay Act No. 67 of 1948). was 
amended, were challenged and the. vali- 
dity thereof was challenged on ‘the 
ground that the provisions thereof of- 
fended Articles 14, 19 and 31. The chal- 
lenge has been negatived by the Gujarat 
Higa Court. In so far as Act No. 16 of 
1960 is concerned the challenge has been 
negatived on the ground that it has been 


-‘inchided in the Ninth Schedule of the 


Constitution and so far as Act No. 36 of 
1965 is concerned the challenge has been 
negatived on the ground that it formed 
a chain in the agrarian reform and as 
such it was protected by Art. 31A (1) (a) 
and that the same was clarificatory in 
nature. We are satisfied with the reasons 
which have been given by the High Court 
uphoiding the validity of both the Acts 
and find no ground for interference. 
It is- unnecessary to dilat2 on the reasons 
given by the High Court over again. The 
appeal is, therefore dismissed with no 


order as to costs. 
. Appeal dismissed. 
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-AIR 1982 SUPREME COURT 1091 
(From : AIR 1980 Delhi 145) 


S. MURTAZA FAZAL ALI AND 
A. VARADARAJAN, JJ. 


Civil Appeal No. 1533 of 1980, D/- 
16-4-1982. 
Baldev Sahai Bangia, Appellant v., 


R. C. Bhasin, Respondent. 


Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (d) — Eviction — Members of 
the family — Tenant shifting to foreign 
country and leaving his mother, sister 
and brother in tenanted house — [ft can- 
not be said that they ceased to be mem- 
bers of family — Cannot -be evicted on 
such ‘ground, (Interpretation of Statutes 
— Word — Family). AIR 1980 Delhi 145, 
Reversed. 


The tenant was living in the tenanted 
house with his father, mother, two Sis- 
ters and a brother. -Subsequently the 
tenant shifted permanently to Canada 
followed by his wife and children. While 
leaving for Canada the tenant had left 
his mother and brother in the house who 
were regularly paying rent to the land- 
lord. The landlord filed an application 
for ejectment of the tenant on the 
ground of requirement and non-resi- 
dence of the tenant under S. 14 (1) (d), 
(e). It was alleged by the landlord that 
with the exit of the tenant from the 
house it became vacant and his mother 
and brother who were left behind could 
not be treated as members of the family. 


Held, that the tenant could not he 
evicted on such ground. The view that 
after the exit of the main tenant from 
India to Canada, neither the mother, nor 
the brother, nor the sister could be 
legally termed as a member of the 
family of the tenant was wrong. AIR 
` 1980 Delhi 145, Reversed. 

The word ‘family’ has to be given not 
a restricted but a wider meaning so as 
to include not only the head of the 
family but all members or descendants 
from the common ancestors who are ac- 
tually living with the same head. 
A beneficial provision must be meaning- 
fully construed so as to advance the ob- 
ject of the Act, and curing any lacuna 
or defect appearing in the same. Thus 
the term “family” must always be lib- 
erally and broadly construed so as to 
include near relations of the head of the 
family. Case law discussed. 

(Paras 12, 17, 20, 27) 
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Cases Referred: Chronological Paras 
(1979) 1 Rent LR 466: (1979) 1 Ren CJ 
145 (Delhi) 21 
AIR 1971 Delhi 151 22 
(1963) 65 Pun LR 256 23 
(1930) 143 LT 333:46 TLR 411:94 JP 
210 Price v. Gould 24 
(1870) 23 LT 303:LR 9 Eq 622:39 LJ 
Ch. 420 Snow v. Teed 24 


Mr. S. K. Mehta, Advocate, for Appel- 
lant; Mr. Yogeshwar Prasad, Sr. Advo- 
cate, M/s. Ravinder Bana and Mrs. Rani 
Chhabra, Advocates with him, for Re- 
spondent. 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
dated February 20, 1980 of the Delhi High 
Court decreeing the landlord’s suit for 
ejectment of the tenant. 


2. The facts giving rise to the present 
litigation are summarised in the judg- 
ments of the Rent Controller and the 
High Court and need not be repeated. 


3. Shorn of details, the position seems 
to be that Baldev Singh took the pre- 
mises on rent on May 12, 1961 at a 
monthly rental of Rs. 95/-. At the time 
when the tenancy started, the tenant was 
living in the tenanted house with his 
father, mother, two sisters and a brother. 
The tenant himself was at that time a 
bachelor but seems to have married sub- 
sequently. One of his sisters was married 
in this very house. 

4. As it happened, in 1971 the tenant 
went to Canada followed by his wife and 
children. It is alleged that after having 
gone to Canada, the husband along with 
his wife took up some employment there. 
Admittedly, the tenant did not return to 
India after 1971. While leaving for 
Canada the tenant had left his mother 
and brother in the house who were re- 
gularly paying rent to the landlord. 
There is some controversy as to whether 
or not the mother and brother, who were 
left behind, were being supported by 
the tenant or were living on their own 
earnings or by the income of the property 
left by the tenant in India. Such a con- 
troversy, however, is of no consequence 
in deciding the question of law which 
arises for consideration in this case. 


3. On Sept. 27, 1972 the landlord filed 
an application for ejectment of the ten- 
ant on the ground of bona fide require- 
ment and non-residence of the tenant 
under clauses (d) and (e) of sub-see. (1) 
of S. 14 of the Delhi Rent Control Act, 
1958 (hereinafter referred to as the 
‘Act’). The fundamental plea taken by 
the landlord was that with the exit of 
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the tenant from the house it became 
vacant and his mother and brother who 
were left behind could not be treated as 
members of the family. Hence, in the 
eye of law the tenanted premises must 
be deemed to have fallen vacant... 


6. The suit was resisted by the 
mother, brother and sister of the tenant 
-who averred that even if the tenant 
along with his wife and children had 
shifted to Canada, the non-applicants 
were continuing to live in the tenanted 
premises and as they had been paying 
rent to the landlord regularly, who had 
been accepting the same, no question of 
the tenancy becoming vacant arose. 


7. Thus, the entire case hinges on the 
interpretation of the word ‘family’ as 
also clauses (d) and (e) of S. 14 (1) of 
the Act. So far as cl. (e) is concerned, 
both the courts below found as a fact 
that the landlord was not able to prove 
his bona fide necessity. Therefore, as far 
as ground (e) is concerned, the same no 
longer survives in view of ‘the findings 
of fact recorded by the courts below. 
The only question that remains to be 
considered is whether the landlord can 
bring his case for eviction within the 
ambit of cl. (d) of S. 14 (1) which may 
‘be extracted thus : 


“14. (D Notwithstanding anything to 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery of possession of any premises 
shall be made by any cour: or Control- 
ler in favour of the landlord against a 
tenant : 


Provided that the Controller may, on 
an application made to him in the pre- 
seribed manner, make an order for the 
recovery of possession of the premises on 
one or more of the following grounds 
only, namely :— 

XX XX XX XX 

(d) that the premises were let for use 
as a residence and neither the tenant nor 
any member of his family has been re- 
siding therein for a period of six months 
immediately before the date of the fil- 
ing of the application for the recovery 
of possession thereof.” 

8. A close analysis of this provision 
would reveal that before the landlord 
can succeed, he must prove three essen- 
tial ingredients — 

(1) that the premises were let out for 
use as a residence, 

(2) that the tenant after having taken 
the ‘premises has- ceased to reside, and 

(3) that apart from the tenant no məm- 
ber of his family also has been residing 
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for a period of six months immediately 
before the date of the filing of the ap- 
plication for ejectment. 

9, It is manifest that unless the afore- | 
Said conditions are satisfied the landlord ‘ 
cannot succeed in getting a decree for 
ejectment. In the instant case, while it 
is the admitted case of the parties that 
the tenant had shifted to Canada along 
with his wife and children, yet he had 
lef; his mother, brother and sister in 
the house, hence the second essential 
condition of cl. (d) continues to apply 
with full force. \ 


10. The learned counsel for the ap- 
pellant, however, submitted that the 
mother, brother end ‘sister were un- 
doubtedly living with the tenant and so 
long as they continued to reside in the 
tenanted premises, there could be no 
question of the premises falling vacant. 
To this, the counsel for the landlord 
countered that neither the mother, nor 
the brother nor the sis-er could in law 


ke treated as members of the family of 


the tenant after he had himself shifted 
to a country outside India. Even though 
while he was living in Delhi, he was in 
Government service. Thus, it was argu- 
ed that in the eye of law, the so-called 
family members would lose their status 
as members of the family of the tenant 
and would be pure trespassers or licen- 
Sees or squatters. ; 


11. While the suit of the landlord was 
dismissed by the Rent Controller, the 
Rent Control Tribunal allowed the ap- 
peal and directed eviction of the family 
mernbers of the tenant under cl. (d) of 
S. 14 (1) of the Act. The family mem- 
bers of the tenant then went up in ap- 
peal to the High Court which also af- 
firmed the findings of the Tribunal and 
upheld the order of eviction passed by 
it. The High Court was also of the view 
that after the exit of the main tenant 
from India to Canada, neither the 
mother, nor the brother, nor the sister 
could be legally terrned as a member of 
the farnily of the tenant. 


12, We have heard counsel for the 
parties and given our anxious consid- 
eration to all aspects of the matter and 
we feel that the High Court has taken 
a palpably wrong view of the law in 
regard to the interpretation of the term 
‘member of the family’ as used in cl. (d)i 
of S. 14 (1) of the Act. In coming to its 
decision, the High Court seems to have 
comoletely overlooked the dominant 
purpose and the main object of the Act 
which affords several intrinsic and ex- 
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trinsic evidence to show that the non- 
applicants were undoubtedly members of 
the family residing in the house and the 
migration of the main tenant to Canada 
would make no difference. The word 
‘family’ has been defined in various 
legal dictionaries and several authorities 
of various courts and no court has ever 
held that mother or a brother or a sis~ 
ter who is living with the older member 
of the family would not constitute 
a family of the said member. Surely, it 
cannot be said by any stretch of imagi- 
nation that when the tenant was living 
with his own mother in the house and 
after he migrated to Canada, he had sev- 
ered all his connections with his mother 
so that she became an absolute stranger 
to the family. Such an interpretation is 
against our national heritage and, as we 
shall show, could never. have been con- 
templated by the Act which has mani- 
fested its intention by virtue of a later 
amendment, 

13. Coming now to the definitions, we 
find that in Words and Phrases (Perma- 
nent Edition — volume 16) at pp. 303-311 
the word ‘family’ has been defined thus: 

“The father, the mother, and the 
children ordinarily constitute a “family”. 

“The word “family” embraces more 
than a husband and wife and includes 
children.” 


"A “family” constitutes all who live 
fn one house under one head.” 


“Rather and mother of two illegitimate 
children, and children themselves, all 
living together under one roof, constitut- 
ed a “family.” (pp. 303-304) 

“The word “family” in statute autho- 
rizing use of income for support of ward 
and “family” is not restricted to those 
individuals to whom ward owes a legal 
duty of support, but is an expression of 
great flexibility and is liberally con- 
strued, and includes brothers and sisters 
in poor financial circumstances for whom 
insane ward, if competent, would make 
provision.” (P. 311) 

“The general or ordinarily accepted 
meaning of the word “family”, as used 
in Compensation Act, means 
comprising immediate kindred, consist- 
ing of the parents and their children, 
whether actually living together or not.” 
(p. 343). (Emphasis ours) 


‘14. Similarly, in Webster's 
New International Dictionary, 
‘family’ is defined thus : 
“Family — household including not 
only the servants but also the head of 


Third 
the word 
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the household and all persons in it re- 
lated to him by blood or marriage......... 


a group of persons of common ancestry.” 
(p. 821) (Emphasis supplied) 

15. In Chambers Twentieth Century 
Dictionary (New Edition 1972), the word 
‘Family’ has been defined thus : 

“Family — the household, or all those 
who live in one house (as parents, child- 
ren, servants: parents and their child- 


ren)” 

16. In Concise Oxford Dictionary 
(Sixth Edition), the same definition ap- 
pears to have been given of the word 


‘family’ which may be extracted thus : 
“Family — Members of a household, 
parents, children, servants, etc. set of 
parents and children, or of relations, 
living together or not; persons children. 
All descendants of common ancestor.” 


17. A conspectus of the connotation of 
the term ‘family’ which emerges from a 
reference to the aforesaid dictionaries 
clearly shows that the word ‘family’ has 
to be given not a restricted but a wider 
meaning so as to include not only th 
head of the family but all members or 
descendants from the common ancesto 
who are actually living with the same 
head. More particularly, in ou 
country, blood relations do not’ eva- 
porate merely because a member of 
the family —- the father, the -bro- 
ther or the son — leaves his house- 
hold and goes out for some time Fur- 
thermore, in our opinion, the legislature 
has advisedly used the term that any 
member of the family residing therein 
for a period of six months immediately 
before the date of the filing of the ac- 
tion would be treated as a tenant. The 
Stress is not so much on the actual pre- 
sence of the tenant as on the fact that 
the members of the family actually live 
and reside in the tenanted premises. In 
fact, it seems to us that cl. (d) of S. 14 
(1) of the Act is a special concession 
given to the landlord to obtain posses- 
sion only where the tenanted premises 
have been completely vacated by the 
tenant if he ceased to exercise any con- 
trol over the property either through 
himself or through his blood relations. 


18, In fact, a controversy arose as to 
what would happen to the members of 
the family of the tenant if while resid- 
ing in the premises he dies and in order 
to resolve this anomaly the legislature 
immediately stepped in to amend cer- 
tain provisions of the Act and defined 
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the actual connotation of the term ‘mem- 
bers of the family’. By virtue of Act 18 
of 1976 the definition of “Tenant” was 
inserted 
gories of persons. Sub-cl. - (iii) of cl. (1) 


of S..2 of the Act actually mentions the . 


persons who could be regarded as tenant 
even if’main tenant dies. This sub-clause 
may be extracted thus :— 

*(1) “tenant” means any person by 
whom or on whose account or behalf the 
rent of any premises is, or, but for a 
special contract, would be, payable, and 
includes — 

(i) a sub-tenant;; 

(ii) any person continuing in posses- 
sion after the termination of his tenancy; 
and 

(iii) in the event of the death of the 
person continuing in possession’ after the 
termination of his tenancy, subject to 
the order of succession and -conditions 
specified, respectively, in Explanation I 
and Explanation II to this clause, such 
of the aforesaid person’s — 

(a) spouse, _ 

(b) son or daughter or, where there 
are both son and daughter, both of them, 

{c) parents, 

(d) daughter-in-law, being the widow 
of his predeceased son, 
as had been ordinarily living in the pre- 
mises with such person as a member. or 
members of his family up to the date of 
his death, but does not include,..... 

19, It would appear that parents were 
expressly included in sub-cl. (iii). It has 
also been provided that apart’ from the 
heirs specified in clauses (a) to (d) (ex~ 
tracted above), even those persons who 
had. been ordinarily living in the pre- 
mises with the tenant would be treated 
as members of the family. The statement 
of objects and reasons for, this amend- 
ment may be extracted thus :— 

_“There has been a persistent demand 
for amendments to the Delhi Rent Con- 
trol Act, 1953 with a view to conferring 
a right of tenancy ~ on certain heirs/ 
successors of a deceased statutory tenant 
so that they may be protected from evie- 
tion by landlords and also for simplify~ 
ing the procedure for eviction of tenants 
in case the landlord requires -the pre~- 
mises bona fide for his personal occupa- 
tion. Further, Government decided on 
the 9th September, 1975 that a person 
who owns his own house in his place of 
work should vacate the Government ac- 
‘commodation allotted to him before the 
31st Dec. 1975. Government considered 
that in the circumstances, the Act re- 
quired to be amended urgently,” 
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so as to include various cate~- 
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20. If this was the intention of the 
legislature then clause (d) of S. 14 (1) of 
tht Act could not be interpreted in a 


manner so as to defeat the very object . 


of the Act. It is well settled that a bene- 
ficial provision must be meaningfully 
construed so as to advance the object o 
the Act, and curing any lacuna or defect 


appearing in the same. There are abun-| 


dant authorities to show that the term 
“family” must always be liberally and 
brcadly construed so as to include near 
relations of the head of the family. 

21, In Hira Lal v. Banarsi Dass (1979) 1 
Rent LR 466 (Delhi) even the learned 
Judge who decided that case had observ- 
ed at page 472 that the term “members 
cf the family” on the facts and circum- 
Stances of the case should not be given 
a narrow construction. 


_ 22 In Govind Dass v. Kuldip Singh, 
AIR 1971 Delhi 151, a Division Bench of 


Delhi High Court consisting of H. R. 
Khanna, C. J. (as he then was) and Pra- 
kash Narain, J. while recognising the 
necassity of giving a wide interpretation 
to the word “family” observed as fol- 
lows (at p. 153):— 


“I hold that in the section now under 
consideration the word “family” in- 


cludes brothers and sisters of the deceas-. 


ed living with her at the time 
death. I think that that meaning is re- 
quired by the ordinary acceptation of 
the word in this connection and that the 
legislature has used the word “family” 
to introduce a flexible and wide term.” 


-< 23. In Mrs. G. V. Shukla v. Shri Pra- 
bhu Ram Sukhram Dass Ojha, (1963) 65 
Pun LR 256 Mahajan, J. (as he then was) 
observed as follows:— 

“Therefore, it must be held that the 
word ‘family’ is capable of wider inter- 
pretation, but that interpretation must 
have relation to the existing facts and 
circumstances proved on the record in 
each case.” 


24.: Even as far back as 1930, Wright, 
J. In Price v. Gould, (1930) 143 LT 333 (a 
King’s Bench decision) -had clearly held 
that the word “family” included brothers 
and sisters and in this connection ob- 
served as follows:-— 


“I find as a fact that the brothers and 
sisters were residing with the deceased 
at the time of her death......... : 
been laid down that the primary mean- 
ing of the word “family” is children, but 
“hat primary meaning is clearly suscepti- 
ble of wider interpretation, because the 
ceses decide that the exact scope of the 
word must depend on the context and 


of her 


It has ` 
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the other provisions of the will or deed 
in view of the surrounding circum- 
stances.” i 


aase¢et 
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“Thus, in Snow v. Teed, (1870-23 
303: LB 9 Eg 622)-it was held that 
word “family” could be extended 
yond not merely children but even 
yond the statutory next of kin.” 
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25. In view, however, of the very 
clear and plain language of cl. (d) of 
S. 14 (1) of the Act itself, we do not 
want to burden this judgment by multi- 
plying authorities. 


26. On a point of fact, we might men- 
tion that the. Rent Controller had given 
a clear finding that the mother, younger 
brother (Davinder Kumar Bangia) and 
sister (Vijay Lakshmi) were undoubtedly 
residing in the disputed premises along 
with the main tenant and continued to 
reside there even on the date when the 
action for ejectment was brought, 

27. In these circumstances, we are 
Isatisfied that the view taken by the High 
Court is legally erroneous and cannot 
be supported. The landlord has miser- 
ably failed to prove the essential ingredi- 
ents of clause (d) of Section 14 (1) of the 
Act so as to entitle him to evict the mem- 
bers of the family of the main tenant. 


28- We, therefore, allow this appeal, 
Set aside the judgment and order of the 
High Court and dismiss the plaintiff’s ac- 
tion for ejectment and restore the judg- 
ment of the Rent Controller. In the pecu- 
liar circumstances of the case, there will 
be no order as to cost. 


Appeal allowed. 





AIR 1982 SUPREME COURT 1095 
(From; Delhi) 
Y. V. CHANDRACHUD, C. J. AND 
A VARADARAJAN, J. 


Criminal Appeal No. 712 of 1979, D/- 
15-9-1981. 


Paramjit Singh, Appellant v. The 
Municipal Corporation of Delhi and an- 
other, Respondents. 


Prevention of Food Adulteration Act 
(37 of 1954), Ss. 2 (i) (f) (as stood prior to 
1976 amendment), 7 (1) and 16 — Sen- 
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tence — Quantum — Broken cashewnut 
found insect infested to 6.93 per cent only 
— Occurrence taking 13 years before — 
In view of then existing legal trend ac- 
cused released on probation. 


Where the sample of broken cashew- 
nut taken from the shop of-the accused 
on 13-11-1968 was found to be “insect 
infested” to the extent of 6.93% it was 
held that the infestation of insects was 
not of such an extent as to necessitate 
the passing of a sentence of imprison- 
ment upon the accused. The offence was 
committed as long back as in Nov. 1968 
and nearly thirteen years have gone by 
since then. In 1968, when the offence was 
committed the legislature had prescribed 
a minimum sentence but the courts were 
allowed the discretion to impose either 
a sentence of imprisonment or a sentencé 
of fine. Not only that, but courts had then 
the power, in appropriate cases, to release 
an offender on probation. Taking thesa 
aspects of the matter into consideration, 
the accused held, should be released on 
probation of good conduct. Decision of 
Delhi High Court modified on question of 


sentence, (Para 4} 
Cases Referred: Chronological Paras 
ATR 1980 SC 174: 1980 Cri LJ 216 3 


AIR 1976 SC 394: (1976) 2 SCR 1: 1976 
Cri LJ 336 2 


CHANDRACHUD, C. J.:— On Nov. 13, 
1968 a sample of broken cashewnut was 
taken from the shop of the appellant 
Paramjit Singh. The sample was analysed 
three days later. The report of the public 
analyst dated November 21, 1981, shows 
that the sample was ‘insect infested’ to 
the extent of 6.93 per cent. On these 
facts the appellant was tried for an of- 
fence under S. 7 (1) read with S. 16 of 
the Prevention of Food Adulteration Act, 
1954 (“The Act”). The trial Court by its 
judgment dated Sept. 25, 1972, acquitted 
the appellant but in appeal the High 
Court of Delhi by its judgment dated 
Oct, 11, 1979 convicted the appellant and 
sentenced him to suffer rigorous impri-. 
sonment for a period of six months and 
to pay a fine of Rs. 2,000. Being aggriev- 
ed by that judgment, the appellant has 
filed this appeal by special leave. 


2. Section 2 (ia) (f) of the Act pro- 
shall be 
deemed to be adulterated “if the article 
consists wholly or in part of any filthy, 
putrid, rotten, decomposed or diseased 
animal or vegetable substance or is jin- 
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sect-infested or is -otherwise unfit for 
human consumption”. Mr. V. S. Desai 
who appears on behalf of the appeilant 
contends that there is no evidence in this 
case to show that the presence in insects 
in the cashewnuts was of such an order 
‘or to such an extent that by reason tbere- 
of, the cashewnuts could be said to be 
unfit for human consumption. He urges 
that the words ‘insect infested’ cannot be 
understood to mean merely ‘that the pre- 
sence of insects was found in the article 
of food. The word ‘infested’, according 
to the learned counsel, connotes the 
presence of insects of a magnitude or 
extent which makes the article unfit for 
human consumption. In support of this 
submission reliance is placed on a two- 
Judge Bench judgment of this court in 
Municipal Corporation of Delhi v. Ka- 
cheroo Mal, (1976) 2 SCR 1: (AIR 1976 
SC 394). 


3.. Mr. Prem Malhotra who appears on 
behalf of the Municipal Corporation of 
Delhi has, on the other hand drawn our at- 
tention to another judgment of this court 
in Municipal Corporation of Delhi v. Ram 
Swarup, AIR 1980 SC 174, which was 
rendered by a three-Judge Bench. The 
learned Judges, in that case, expressed 
their “reservations about the correct- 
ness” of the decision on which Mr. Desai 
relies, but they distinguished it, 


4, In the ordinary course, we would 
have referred this matter to a larger 
Bench in order that the true legal rosi- 
tion may be pronounced so as to avoid 
doubt in a matter which arises frequently 
for consideration. In the circumstances of 
this case, however, we do not propos2 to 
adopt that course. The offence was com- 
mitted as long back as in Nov. 1968 and 
nearly thirteen years have gone by since 
then, The infestation of insects was not 
of such an extent as to necessitate the 
passing of a sentence of imprisonment 
upon the appellant. In 1968, when the of- 
fence was committed the legislature had 
prescribed a minimum sentence but the 
courts were allowed the discretion to 
impose either a sentence of imprisonment 
or a sentence of fine. Not only that, but 
courts had then the power, in apprcpri- 
ate cases, to release an offender on pro- 
bation. Taking these aspects of the mat- 
ter into consideration, we are of the view 
that the appellant should be released on 
probation of good conduct. Accordingly, 
while confirming the conviction of the 
jappellant we set aside the sentence im- 
posed upon him on his executing 4 bond 


of good behaviour for a period of one 
year in the sum of Rs. 2,000. 
Order accordingly. 
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(From: Allahabad) 
S, MURTAZA FAZAL ALI, D. A. DESAI 
AND A. VARADARAJAN, JJ. - 


ont Petn. No. 5064 of 1981, D/- 12-1- 


Mohd. Salim Khan, Petitioner v. State 
or U. P., Respondent. 

Criminal P. C. (2 of 1974); S. 167 — No 
charge-sheet submitted for 3 years — 
Accused in jail custody — Direction given 
that accused be released on bail on fur- 
uishing personal bond. (Para 1) 


_ FAZAL ALI, J.:— In this writ petition 
if appears that the petitioner was arrest- 
ed between the night of 29th and 30th 
Nov. 1978 and since then he has been in 
detention although it is alleged by the 
Dither side that there are several serious 


- fases pending against him and a list was 


aiso given but Mr. Bhatt was directed to 
produce a single case in which any 
tharge-sheet was submitted against him! - 
and despite sufficient opportunity having 
been given to him he has not been able 
to produce such record. In these circum- 
stances, therefore, we are left with no 
alternative but to release the petitioner 
from jail custody. We are constrained to 
pbserve that as the liberty of the subject 
was involved in this case it is extremely 
regrettable that the State should act in 
such a casual or cavalier manner and 
was evan unable to produce any evidence 
or document to show why the petitioner 
was detained without trial for a period 
pf about 3 years. We may also point out 
that the position becomes still worse 
when Mr. Bhatt informs that some of the 
cases against the petitioner were tried 
and he was acquitted. In these circum- 
stances, we direct that the petitioner b 
released on bail on furnishing a personal 
bond of Rs. 500/- before the Jail Super- 
intendent who will forward the same to 
the Magistrate concerned. Let a copy of 
this order be sent to the Secretary 
(Home! of the State Government. This 
order covers all the cases which may be 
pending against the petitioner. 

Order accordingly, 
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AIR 1982 SUPREME COURT 1097 
(From : Bombay)* 


S. MURTAZA FAZAL ALI, A. P. SEN 
AND E. S. VENKATARAMIAH, JJ. 


Civil Appeal No. 1843 of 1981, D/- 21-4- 
1982. 

O. N. Bhatnagar, Appellant v. Smt. 
Rukibai Narsindas and others, Respon- 
dents. fe 

'(A) Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91 (1) — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 28 (0) — 
Harmonious construction Absence of 
jural relationship of landlord and tenant 
between parties — Proceedings u/s. 91 (1) 
not barred by S. 28 (1). 

The two Acts can be best harmonised 
by holding that in matters covered by 
the Rent Act, its provisions, rather than 
the provisions of the Co-operative Act, 
should apply. But where the parties ad- 
mittedly do not stand in the jural rela- 
tionship of landlord and tenant, the dis- 
pute would be governed by S. 91 (1) of 
the Co-operative Act. (Para 20) 

The two enactments deal: with two dis- 
tinct and separate fields and therefore 
the non obstante clause in S. 91 (1) of 
the Co-operative Act and that in 5. 28 
of the Rent Act operate on two differ- 
ent planes. The two legislations pertain 
to different topics of legislation. Sec. 28 
of the Rent Act proceeds on the basis 
that exclusive jurisdiction is conferred 
on certain courts to decide all questions 
or claims -under that Act as to parties 
between whom there is or was a rela- 
tionship of landlord and tenant. It does 
mot invest those courts with exclusive 
power to try questions of title, such as 
between the rightful owner and a tres- 
passer or a licensee, for such questions 
Go not arise under the Act. If, therefore, 


plaintiff in the plaint does not admit a. 


relationship which would attract any of 
the provisions of the Rent Act on which 
the exclusive jurisdiction given in S. 28 
depends, the defendant cannot by his 
plea force the plaintiff to go to a forum 
where on averments the claim does not 
lie. (Para 8) 

Where the agreement of leave and 
license was duly revoked by the member 
by the notice D/- 31-3-1965, the occupant 
was nothing but a rank trespasser and 
he could plead bar of S. 28 (1) to the 


"Appeal No. 168 of 1981, D/- 21-4-1981 
(Bom). 
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maintainability of proceedings u/s. 91 (1) 
by the member for possession. (Para 10) 

(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947) (as 
amended by Mah, Act 17 of 1973), Ss. 5 
(4A), 15A and 28 Maharashtra Co- 
operative Societies Act (24 of 1961), S. 91 
Effect of Amendment Act — Person 
in occupation of premises under subsist- 
ing licence as on 1-2-1973 — Dispute be- 
tween licensor and licensee for posses- 
sion — Ii falls outside purview of S. 91 
(1). 

As a result of the introduction of Sec- 
tion 15A and S. 5 (4A) of the Rent Act 
by Maharashtra Act 17 of 1973, the 
licensee of any premises or any part 
thereof in a building vesting in or leased 
to a co-operative housing society reg- 
istered or deemed to be repistered under 
the Act, who was in occupation of such 
premises under a subsisting licence as 
on Feb. 1, 1973, is by a legal fiction, 
deemed to be a tenant and thus has the 
protection of the Rent Act. In such a 
case, the dispute between a licensor and 
a licensee relating to possession of the 
premises of a flat would attract Sec. 28 
read with Ss. 15A and 5 (4A) of the Rent 
Act and fall outside the purview of the 
Registrar’s jurisdiction to adjudicate upon 
such dispute under S. 91 (1) of the Co- 
operative Act. (Paras 12, 13) 


(C) Maharashtra Co-operative Societies 
Act, 1960 (21 of 1961), S. 94 — Order 
allowing transposition of Society as co- 
disputant — Legality. 

Dispute by member flat-owner for pos- 
session against appellant licensee after 
revocation of license — Application by 
Society for transposition as co-disputant 
allowed by Tribunal — Writ petition 
Challenging such order dismissed 
Award in favour of member subsequent- 
ly — Legality or propriety of order al- 
lowing transposition, held, not open to 
question in special leave appeal against 
decision of High Court upholding award 
Order, held, was both eminent and 
just and was necessary for doing com- 
plete justice between parties — Appel- 
lant who was a rank trespasser had no 
equity in his favour. (Para 14) ° 

(D) Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91 (1) — “Touching 
the business of the Society” Tenant 
Co-partnership type Housing Society — 
Initiation of proceedings for removal of 
trespasser is part of its business, 

Where the society is a tenant co-part- 
nership type ‘housing society formed 
with the object of providing residential 
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accommodation to its co-partner tenant 
members, it logically follows that what- 
ever the society does in the normal 
course of its activities such as by initiat- 
ing proceedings for removing an act of 
trespass by a stranger, from a flat al- 
lotted to one of its members, cannot but 
be part of its business. It is as much thë 
concern of the society formed with the 
object of providing residential accommo~ 
dation to its members, which normally 
is its business, to ensure that the flats 
are in occupation of its members, in ac- 


cordance with the bye-laws framed by 


it, rather than of a person in. unauthor- 
ised occupation, as it is the concern of 
the member, who lets it out to another 
under an agreement of leave and licence 
‘and wants to secure possession of the 
premises for his own use after the ter~ 
mination of the licence. It must, there- 
fore, follow that a claim by the society 
together with such member for ejectment 
of a person who was permitted to occupy 
having become a nominal member there- 
of, upon revocation of licence, is a dis- 
pute falling within the purview of S. 91 
(1) of the Act. AIR 1972 SC 1893 and 
AIR 1969 SC 1320, Distinguished. 
(Para 19 
Cases Referred : Chronological Paras 
AIR 1972 SC 1898: (1973) 1 SCR 53 21, 22 
AIR 1969 SC 1320: (1969) 1 SCR 887 
17, 18, 19, 20 
M/s. H. H. Advani, P. R. Ramasesh and 
Mr. Manu Iyanger, Advocates, for Ap- 
pellant; Mr. S. N. Kackar, Sr. Advocate, 
M/s. V. K, Panwani and Girish Chandra, 
Advocates with him, for Respondents. 


SEN, J.:— This appeal by special leave 
directed against the judgment of the 
Bombay High Court dated April 21, 1981 
raises .a quéstion of some importance. 
The question is whether a claim for 
ejectment of an occupant of a flat by a 
housing co-operative society, who had 
been let into possession of the premises 
under an agreement of leave and licence 
executed between him and a member of 
the society, by virtue of his being a 
nominal member thereof, is a ‘dispute 
touching the business of the society’ 
within the meaning of sub-s, (1) of S. 91 
_of the Maharashtra Co-operative Soci- 
eties Act, 1960 (for short ‘the Act’) _ 

2. The material facts giving rise to 
this appeal are as follows. The respon- 
dent No. 2 herein, Shyam Co-operative 
Housing Society Limited is constituted 
under the provisions of the Maharashtra 
Co-operative Societies Act, 1960 as a 
tenant co-partnership type housing 
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society to which Regulations in Form-A 
apply viz., Regulations relating to tenan- 
c-es to be granted by the society to mem~ 
bers in respect of houses held by the 
society. It owns and manages two hous- 
ing colonies known as ‘Shyam Niwas’ 
and ‘Navik Niwas’ at Warden Road, Bom~ 
bay. The society continues to be govern~ 
ed by Regulations in Form A ever since 
they were adopted by it after approval 
by the Registrar of Co-operative Soci- 
eties in 1950. It appears that in 1954 the 
Directars passed a resolution for the in- 
troduction of Regulations in Form-B but 
it was never implemented. The respon~ 
dent No. 1 Rukibai N. Bhavnani is a co- 
partner tenant member of flat No. 52 in 
building No. 5-A in the housing colony 
known as ‘Shyam Niwas’ situate at War- 
den Road, Bombay. The respondent No. 1 
inducted the appellant in flat No. 52 
under an agreement of leave and licence 
dated Nov. 28, 1961. The bye-laws of the 
Scciety provide that no member can part 
with his possession of the flat under an 
agreement of leave and licence to an= 
other except with the approval of the 
scciety and unless such licensee becomes 
a nominal member thereof. The respon- 
dent No. 1 and the appellant accordingly 
applied .to the society on December 8, 
i¢61 for accepting the appellant to be a 
nominal member. The respondent No. 2- 
scclety passed a resolution No. 90 on 
Dacember 15, 1961 accepting the appel- 
lant as a nominal member. The leave 
and licence agreement executed by the 
respondent No. 1 was renewed from time 
ta time and the last agreement was exe- 
cuted on Jan. 10, 1965, the term of which 
was to expire,on Feb. 28, 1965. By her 
notice dated March 31, 1965 the respon~ 
dent No. 1 called upon the appellant to 
vacate the premises as his occupation of 
tke premises had become unlawful after 
termination of the licence. The appellant 


‘failed to comply with the demand and 


has remained in unauthorised occupation 
of the flat for all these years. 


3. After termination of the agreement, 
in May 1865, the respondent No. 1 Smt. 
Rukibai N. Bhavnani claiming to be a 
cc-partner tenant member of the society 
and as such holder: of flat No, 52, brought. 
proctedings against the appellant before 
the District Deputy Registrar Co-op- 
erative Societies, Bombay under S. 91 (1) 
of the Act for his eviction and for re- 
ecvery of arrears of compensation” and 
mesne profits, impleading the- society. as 
opponent No. 3. On receipt of the. claim 
under 5. 91 (1) the Assistant Registrar, 
Co-operative Societies issued notice to 


~ 
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the appellant for the purpose of satisfy- 
ing himself that a dispute under that 
section existed. The appellant however 
did not appear, before the Assistant Reg- 
istrar who was seized with the matter 
but instead filed an application before 
the Court of Small Causes, Bombay. for 
fixing standard rent of the flat in dis- 
pute. These proceedings were stayed 
pending adjudication of the dispute by 
the Assistant Registrar. The Assistant 
Registrar in the meanwhile proceeded 
with the inquiry and after holding that 


such a dispute exists he referred the case 


to the Registrar’s nominee for adjudica- 
tion. The appellant did not challenge the 
decision of the Assistant Registrar. 


4, Before the Registrar’s nominee the 
appellant filed his written statements and 
thereafter evidence of the parties was 
recorded, It appears that when the pro- 
ceedings before the nominee were about 
to end he returned the papers to the 
Registrar as he did not want to proceed 
further in the matter. When the Reg- 
istrar’s nominee returned the papers, the 
Registrar assigned the case to a retired 
District Judge as an Officer on Special 
Duty to adjudicate upon the dispute 
under S. 91 of the Act, as by then the 
old system’ of such adjudication by the 
Registrars nominees had been replaced 
by the appointment of Officers on Spe- 
cial Duty. Before the Officer on Special 
Duty the appellant made a demand for 
a de novo trial which was granted. 
Again, the evidence of both the parties 
was recorded and the matter reached the 
stage of argument but in the meanwhile, 
in April, 1970, the appellant brought a 
suit 
Bombay for a declaration that he was a 
tenant of respondent No. 3 in respect of 
the flat in dispute and obtained a tempo- 
rary injunction restraining respondent No. 
1 from proceeding with her case before 
the Officer on Special Duty. Thus, the 
proceedings before the Officer on Spécial 
Duty remained stayed till April, 1972, 
when the suit filed’ by the appellant in 
the Court of Small Causes, Bombay was 
dismissed both on merits as well as on 
the ground that it was barred by limita- 
tion. l . l 

5. After the dismissal of the suit 
brought by the appellant, the proceedings 
before the Officer on Special Duty were 
revived in 1972. Meanwhile, the case had 
been assigned to another Officer on Spe- 
cial Duty, a retired Presidency Magis- 
trate, for adjudication. Before him the 
appellant again demanded a de novo trial 
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which was granted and therefore evi- 


dence, had to be recorded afresh. 
During the stage of evidence, 
respondent No. 2 applied for and 


obtained leave to be transposed as a “dis- 
putant” as the Bombay High Court took 
the view that unless the society was a 
disputant the Registrar would have no 
jurisdiction to proceed under S. 91 (1) of 
-the Act. The Officer on Special Duty by 
his order dated August 27, 1973 rejected 
the application for transposition made by 
respondent No. 2. Thereupon, respondent 
No. 2 preferred a revision before the 
Maharashtra Co-operative Societies Tri- 
bunal which by its order dated February 
8, 1974 allowed its application for trans- 
position as a co-disputant. The appellant 
tried to assail the order of the Tribunal 
by a writ petition but a Division Bench of 
the High Court by its judgment dated 
„January 9, 1976 declined to interfere. By 
this time the system of Officers on’ Spe- 
cial Duty was again replaced, now by the 
setting up of Co-operative Courts. After 
the dismissal of the writ petition, the 
proceedings initiated by respondent No. 1 
were assigned to a Judge of the Co-opera-~ 
tive Court, Maharashtra. Before him the 
Original plaint was amended making ne- 
cessary averments with respondent No. 2 
as a co-dispuiant. Again the appellant 
asked for a de novo trial, but in view of 
the provisions of S. 91-A (4) his applica- 
tion was rejected. Respondent No. 1 was 
however re-summoned for further cross~ 
examination and thereafter the appel- 
lant’s evidence was recorded. In August, 
1977 there was a change of the Judge of 
the Co-operative Court and the appellant 
repeated his prayer for a de novo trial 
but this application of his was also re- 
jected. The learned Judge of the Co-op- 
erative Court by his judgment dated 
April 28, 1978, made an award against 
the appellant for possession of the flat 
in dispute and for arrears of rent and 
mesne profits amounting toó Rs. 30,000. 
Against the award the appellant filed an 
appeal before the Co-operative Appellate 
Court but it was dismissed in January, 
1979. Thereafter the appellant filed a writ 
petition in the High Court in February, 
1979 and it was dismissed in March, 1981 
by a learned single Judge. The appellant 
unsuccessfully preferred a Letters Patent 
Appeal which was dismissed by a Divi- 
sion Bench on April 21, 1981. 


6. There are three questions to be de~ 
termined in the appeal . They are: (1) 
Whether having regard to the fact that 
the parties stood in the relationship of 
landlord and tenant in respect of flat No. 
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52, the remedy of the respondent No. 1 
lay by way of a suit for eviction before 
the Court of Small Causes, Bombay and 
not by a reference to the Registrar under 
S. 91 (1) of the Act? It is urged that the 
agreement of leave and licence was 
merely a colourable transaction for what 
in reality, was a lease and therefore the 
appellant was entitled to the pratection 
from eviction under S. 13 of the Bombay 
Rents, Hotel and Lodging Eouse Rates 
Control Act, 1947 (for short ‘the Rent 
Act’) which is a special law dealing with 
the relationship of landlord and tenant 
and therefore the forum for trial is the 
Court of Small Causes which is a court 
of exclusive jurisdiction over such mat- 
ters. It is said that the non obstante 
clause in S. 28 of that Act has an over- 
riding effect over the non obstante clause 
in S. 91 (1) of the Act. (2) Whether the 
respondent No. 2-society had any locus 
standi to make an application for trans- 
position, even assuming that the appel- 
lant was not a tenant but a licensee: It 
is urged that the appellant was entitled 
to question the legality and propriety of 
the order of transposition made in revi- 
sion by the Maharashtra State Co-opera- 
tive Tribunal permitting the society to 
be impleaded as a co-disputant so as to 
bring the dispute within the purview of 
S. 91 (1) of the Act. It is said that the 
resporident No. 2-society without first ter- 
minating the nominal membership of the 
appellant could not make a claim for his 
eviction from the flat in question; (3) 
Whether a claim for ejectment of an oc- 
cupant of a flat by a housing co- 
operative society having been . let into 
possession of the premises under an agree- 
ment of leave and licence executed be- 
tween him and a member of the saciety 
by virtue of his being a nominal mamber 
thereof, is a ‘dispute touching the busi- 
ness of the society’ within the meaning 
of S. 91 (1) of the Act? We proceed. to 
deal with these questions in turn. 

7. The statutory provisions bearing 
upon these questions are set out below. 
The relevant provision of sub-see. (1) of 
S. 91 of the Act, prior to its amendment, 
provides: 

“91 (1) Notwithstanding anything con- 
tained in-any other law for the time be- 
ing in force, any dispute touching the...... 
business of a society, shall be referred by 
any of the parties to the- dispute......... to 
the Registrar, if both the parties thereto 
are one or other of the following: 

(a) a Society............ 2 

(b) a member, past member or a per- 
son claiming through a member......... 4 
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Section 91 (2) of the Act lays down that . 
when any question arises whether for the 
Purpose of sub-sec. (1) any matter refer- 
red to for decision is a dispute or not, the | 
question shall be considered by the Re- 
g-strar whose decision shall be final. The 
Registrar is, therefore, required to decide 
as a preliminary issue the question whe- 
ther the dispute is of the king as between 
the parties in sub-sec. (1). Unless he finds 
that the dispute falls within S. 91 (1) of 
the Act he will have no jurisdiction to 
decide it. It also attaches finality to the 
decision of the Registrar on the prelimi- 
Nary issue. Section 91 (3) states that save 
as atherwise provided under S, 91 (3) of 
tke Act, no civil Court shall have juris- 
diction to entertain any suit or other pro- 
ceeding in respect of any dispute refer- 
red to in sub-sec. (1). 

Section 28 (1) of the Rent Act insofar 
as material, reads: 

“28 (1) Notwithstanding anything con- ` 
tained in any law and notwithstanding 
that by reason of the amount of the claim 
or for any other reason, the suit or pro- 
ceeding would not, but for this provision, 
be within its jurisdiction 

(a) in Greater Bombay, the Court of 
Small Causes, Bombay, 

(aa) xx XX XX 

(© xx xX XX : 
shall have jurisdiction to entertain and 
try eny suit or proceeding between a land- - 
lord and a tenant. relating to the re- 
covery of rent or possession of any pre- 
mises fo which any of the provisions of 
this part apply......... and to decide any 
application made under this Act and io 
deal with any claim or question arising 
out of this Act or any of its provisions 
and... no other court shall have juris- 
diction to entertain any such suit, pro- 
ceading or application or to deal with 
suzh claim or question.” 

38 The two enactments deal with two 
distinct and separate fields and therefore 
the non obstante clause in S. 91 (1) of the 
Act and that in S. 28 of the Rent Act op- 
erate on two different planes. The two 
legislations pertain to different fopics o 
legislation. It will be noticed that S. 28 
of the Rert Act proceeds on the basis that 
exrlusive jurisdiction is conferred on cer- 
tain courts to decide all questions or 
cleims under that Act as to parties be- 
tween whom there is or was a relation- 
shp of landlord and tenant. It does not 
invest those courts with exclusive power 
to try questions of title, such as between 
the rightful owner and a trespasser or a 
licensee, for such questions do not arise 
under the Act. The appellant having rais- 
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ed a plea in the nature of demurrer, the 
question of jurisdiction had to be deter- 
mined with advertence to the allegations 
contained in the statement of claim made 
-by the respondent No. 1 under S. 91 (1) 
of the Act and those allegations must be 
taken to be true. The respondent No. 1 
unequivocally asserts that the parties 
stood in the relation of licensor and licen- 
see and that fact is clearly borne out by 
the terms of the agreement of leave and 
licence as between the parties. The bur- 
den was on the appellant to establish that 
he had the status of a “tenant” within the 
meaning of S. 5 (11) of the Rent Act, as it 
then stood, and that burden he has failed 
to discharge. If, therefore, plaintiff in 
the plaint does not admit a relationship 
which would attract any of the provisions 
of the Act on which the exclusive juris- 
idiction given in S. 28 depends, the defen- 
dant cannot by his plea force the plaintiff 
“to go to a forum whether (where?) on 
averments the claim does not lie. 


9. In our opinion, there is a felt need 
at the very outset to displace the appel- 
lant’s apprehensions that the effect of 
upholding’ the judgment of the High 
Court would be to throw all licensees of 
residential flats in multi-storeyed build- 
ings belonging to co-operative housing 
societies without any protection. The ap- 
prehensions, if we may say so, appear to 
be wholly unfounded. The Legislature 
was fully aware of the acute paucity of 
housing accommodation in the metropoli- 
tan city of Greater Bombay and other 
urban areas in the State, and also the 
fact that lessors of ownership flats were 
adopting a device of inducting tenants 

under the garb of an agreement of leave 
and licence which left the licencee with no 
protection. The Legislature therefore 
stepped in and by Maharashtra Act 17 of 
1973 the following provisions were in- 
s€rted in the Rent Act. Sub-see. (1) of 
5. 15A of the Rent Act, as introduced 
now, provides: 


“ISA (1) Notwithstanding anything con- 
tained elsewhere in this Act or anything 
contrary in any other law for the time 
being in force, or in any contract, where 
any person is on the 1st day of February 
1973 in oceupation of any premises, or 

_any part thereof which is not.less than a 

‘room, as a licensee he shall on that date 
be deemed to have become, for the pur- 
poses of this Act, the tenant of the land- 
lord, in respect of the premises or part 
thereof, in his occupation. 


(2) xx XX x 
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The term “licensee” as defined in S. 5 
(4A), insofar as material, reads:— 


Rukibai Narsindas 


“5, In this Act unless there is anything. 


repugnant to the subject or context— 
(4A) “licensee”, in respect of any pre- 
mises or any part thereof, means the per- 
son who is in occupation of the premises 
or such part, as the case may be, under 
a subsisting agreement for licence given 
for a licence fee or charge; and includes 
any person in such occupation of any 
premises or part thereof in a building 
vesting in or leased to a co-operative 
housing society registered or deemed to 
be registered under the Maharashtra Co- 
but does 
not include a paying guest, a member of 
of a family residing together, a person in 
the service or employment of the licensor 
1! eee and the expressions “licence”, 
“licensor” and “premises given on licence” 
Shall be construed accordingly.” 
It is clear upon the terms of these sec- 
tions that the appellant is not entitled to 
the protection of S. 15A of the Rent Act. 
The Legislature in its wisdom has drawn 
a line at February 1, 1973 and laid down 
the condition that a licensee in occupa- 
tion under a subsisting licence as on that 
date shall be deemed to be a tenant. The 
Sine qua non for the applicability of Sec- 


- tion 15A of the Rent Act is that a licen- 


See must be in occupation as on Febru- 


ary 1, 1973 under a subsisting licence, Jt 
Is not disputed that the appellant does 
not answer. that description since the 


agreement of leave and licence in hbis 
favour admittedly stood terminated by 
the notice of the respondent No. 1 dated 
March 31, 1965. That being so, the appel- 
lant is nothing but a rank trespasser 
and is not entitled to the protection of 
5. 15A.of the Rent Act and cannot there- 
fore plead the bar of S. 28 (1) thereof. 


10. As a result of the introduction of 
5. I5A and S. 5 (4A) of the Rent Act by 
Maharashtra Act 17 of 1973, the licensee 
of any premises or any part thereof in a 
building vesting in or leased to a co-op- 
erative housing society registered or 
deemed to be registered under the Act, 
who was in occupation of such premises 
under a subsisting licence as on Febru- 
ary 1, 1973, is by a legal fiction, deemed 
to be a tenant and thus has the protec- 
tion of the Rent Act. In such a case, the 
dispute between a licensor and a licensee 
relating to possession of the premises of 
a flat would attract S. 28 read with Sec- 
tions 15A and 5 (4A) of the Rent Act and 
fall outside the purview of the Registrar’s 
jurisdiction to adjudicate upon such dis- 
pute under S. 91 (1) of the Act. Once 


é 
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this aspect is kept in view, there need be 
no apprehension as expressed by learned 
counsel for the appellant that the effect 
of upholding the judgment of the High 
Court would be to throw all license2s of 
residential flats In multi-storeyed build- 
ings belonging to co-operative housing 
societies without any protection. 

1l. It would be convenient to deal 
` with the first two questions together. The 
submission that the appellant was inducted 
as a tenant under the agreement of leave 


and licence is wholly misconceived. The’ 


distinction between a lease and a Ecence 
is well-known. A bare reading of the 
agreement of leave and licence is clearly 
indicative of the fact that the appellant 
was a licensee. Admittedly, his occupation 
of the flat was not as a tenant but as a 


licensee, That apart, the appellant 
brought a suit before the Court 
of Small Causes seeking a  declara~- 


tion that he was a tenant duly protected 
by the Rent Act and the agreement 
of leave and licence was only a colour< 
able transaction, The suit was heard on 
merits and was dismissed by the Court 
of Small Causes in July. 1972. Aggrieved 
by that decision, the appellant preferred 
an appeal before the Appellate Bench of 
the Small Causes Court but that appeal 
also was dismissed. The question whe- 
ther or not the appellant was a licensee 
of the flat or a tenant thereof was direct- 
ly and substantially in issue between the 
parties in that suit. The finding that he 
was not a tenant but had only the status 
of a licensee operates as ras judicata be- 
tween the parties. The appellant having 
failed in his suit for declaration of his 
alleged status of a tenant brought in the 
Court of Small Causes cannot be permitted 
to re-agitate the same question.m these 
proceedings. Further, the licence of the 
appellant having been terminated by the 
respondent No. I by her notice, dateć 
March 31, 1965, the appellant was not in 
occupation of the flat on February 1, 197¢ 
under a subsisting tenancy and did not 
acquire the status of a tenant under Sec- 
tion 15A and is therefore not protected 
under S. 13 of the Rent Act, 

12. As hereinbefore adumbrated, the 
respondent No. 2-society is governed by 
the Regulations in Form A. It is register- 
ed as a co-partnership type housing so- 
ciety. The bye-laws of the society pro- 
vide, inter alia, by bye-law 2 that one 


` Of the objects of the society would be to 


carry on the trade of buying, selling, hir- 
ing, letting and developing land in ac- 
cordance with co-operative principles 
The respondent No, 1 is a co-partner ten- 
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ant member and holds flat No. 52 in 
Form A (sic). The flat in question there- 
fore belongs to the society and she is a 
Cco-partner tenant member thereof. Paras 
graph E of Form A reads > >’ ' 

“5. No tenant shall assign, underlef, 
vacate or part with the possession of the 
tenement or any part thereof without 
the consent in writing of the sociéty.” 
The two bye-laws relevant. for our pur- 
peses are Bye-laws 66 and 68 (a) which 
provide as follows: i 

“66. Whenever a member to whom a 
tenement, a shop or a godown has been 
allotted by the Society does not require 
the same for his own use temporarily or 
for a specific period. he may offer the 
Same to any person, as a licensee for 
temporary occupation fora specified 
period, provided that he shall— (a) sign 
an undartaking as required by the So- 
ciety; (b) get such temporary occupant 
enrolled as a nominal member of the So- 
ciety; (c} shall not permit such occupation 
before receiving permission from the So- 
clety’s Committee to do so, provided such 
permission shall not be considered, un- 
less the member has paid all his dues ta 
tha Society up-to-date, and authorizes 


‘the Society to recover from the nominal 


member, out of compensation or rent re« 
ceivable by him from the nominal mem= 
ber any amount due from the member to. 
the Society by way of taxes, general 
charges or any other dues.” 

“68. (a) No person shall be a sub-tenant 
or licensee or lessee etc. of the Society 
or of a member, unless the Committea 
first enrols him as Nominal Member of the 
Scciety and he pays Rs. 500 as a security 
deposit to the Society. For this purpose, 
he has to apply in a form prescribed by 
the Society. The Security Deposit will bear 
nc interest and will be issued in the joint 
names of the Society or the member (as 
the case may be) and the occupant and 
it will be refunded on the occupant vas 
cating the tenement in question.” 


13. The respondent No. 1 could not 
have let the premises to the appellant in 
view of para 5 of the Form A. All tha® 
She could do if she did not require the 
flat for her immediate occupation was to 
permit the appellant or some one to 
occupy the same under an agreement of 
leave end licence. But for that purpose 
both the parties had to comply with tha, 
requirements of Bye-laws 66 and 68 (a), 
The respondent No. I and the appellan? 
accordingly by their. application dated 
December 8, 1961 applied to the society 
for permission to let the flat on leave and 
licence and for the issuance of five ‘B' 
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shares of Rs, 100 each in their joint 
names called “occupancy shares”, The 
respondent No. 2-society by its resolution 
dated December 15, 1961 issued the shares 
applied for in their joint names and also 
admitted the appellant as a nominal mem- 
ber for the purpose of occupying the flat. 
After the termination of the agreement 
of leave and licence, the appellant had 
no right to remain in occupation of the 
flat. The contention that the respondent 
No. 2-society cannot raise a dispute 
regarding his unauthorized occupation of 
the premises after the revocation of the 
licence is devoid of substance. The re- 
spondent No. 2-society being a  co-part~ 
nership type housing society, having let 
flat No. 52 to the respondent No. 1 as a 
co-partner tenant member, was. vitally 
interested in ensuring that no stranger 
is in unauthorized occupation of the flat 
after the expiry of the term of the licence 
as it would tend to cause annoyance and 
inconvenience to the other co-partner 
tenant members of the society, - 


14, There was a determined effort to 
question the legality and propriety of the 
order passed by the Maharashtra State 
Co-operative Tribunal allowing the ap- 
plication for transposition made by re- 
spondent No. 2-society but we did not 
permit the appellant to do-so for obvious 
reasons. The appellant had challenged 
the impugned order of the Tribunal by 
a writ petition in the High Court and 
eventually failed. The appellant not hav- 


ing questioned the judgment of 
the High Court, the order of 
the Tribunal allowing transposi~ 


‘tion of the respondent No, 2-society as 
2 co-disputant has attained a finality 
which cannot now be upset. The proceed~ 
ings initiated by the respondent No. 1 
under S. 91 (1) of the Act could not go 
m after the High Court had taken the 
view in certain cases that unless the 
20-operative housing society is a dispu~ 
vant, the claim by a member thereof 
‘or possession of the premises of a flat 
igainst a licensee would not be a dispute 
‘alling within the ambit of S. 91 (1) of 
he Act. That being so, quite apart from 
echnicalities, we are inclined to the view 
hat the High Court was fully justified in 
iot interfering with the impugned order 
if the Tribunal 
‘he Tribunal adopted. a course which was 
‘oth eminent and just and was necessary 
or doing complete justice between the 
sarties, The appellant who is a rank tres- 
asser has no equity in his favour. The 
‘contention that the respondent No, 2< 
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society could not be transposed as a co- 
disputant in the proceedings under Sec- 
tion 91 (1) of the -Act must therefore fail, 


15. The third question is the much 
vexed question on which the decision of 
the appeal must turn. It is submitted that 
the dispute between the licensor and the 
licensee was not one falling within the 
purview of S. 91 (1) of the Act. It is said 
that a dispute between a flat-owner and 
the occupant as regards tenancy cannot 
be taken cognizance of by the Registrar 
under S. 91 (1) of the Act, but the reme-~ 
dy of the flat-owner lies by way of suit 
for ejectment under S. 28 of the Rent 
Act, The submission is that the. fact that 
such letting was forbidden by a regula- 
tion of the society was immaterial. In 
reply, it is urged that the dispute un- 
doubtedly is a dispute touching the busi- 
hess of the society and therefore comes 
within the ambit of S. 91 (1) of the Act. 
It is further urged that the non obstante 
clause in S. 91 (D of the Act had an 
overriding effect over S. 28 of the Ren? 
Act, prior to the introduction of S. 15A 
and S. 5 (4A) in that Act. 


16. There has been a long debate as 
fo the true meaning of the words ‘touch- 
ing the business of the society’ occurring 
in S. 43 (1) of the Co-operative Societies 


- Act, 1912 and there was a divergence of 


opinion. expressed by different High 
Courts but it is not necessary to burden 
the judgment with many citations, 


17. In Deccan Merchants Co-operative 
Bank Ltd. v. M/s. Dalichand Jugraj Jain, 
(1969) 1 SCR 887: (AIR 1969 SC 1320) 
this Court had occasion to con 
strue the meaning of the expression 
‘touching the business of a society’ oc- 
curring in S., 91 (1) of the Act, It was ob« 
served that the answer depends on the 
words used in the Act and that the non 
obstante clause clearly ousts the jurisdic 
tion of civil Courts if the dispute falls 
squarely within the ambit of S. 91 (1) of 
the Act. The Court then went on to enu~ 
merate five kinds of disputes mentioned 
in S. 91 (1): first, disputes touching the 
constitution of a society; secondly, dis- 
putes touching election of the offices 
bearers of a society; thirdly, dispute 
touching the conduct of general meetings 
of a society; fourthly, disputes touching 
the management of a society and ‘fifthly, 
disputes touching the business of a sos 
ciety. In the context, it was said (at p 
1325 of AIR): 


“It is clear that the word ‘business’ in 
this context does not mean affairs of a 
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society because election of offiec-bearers, 
conduct of general meetings and manage- 
ment of a society would be treated as 
affairs of a society. In this sub-section the 
word ‘business’ has been used in a narro- 
wer sense.and it means the actual trad- 
ing or commercial or other similar busi- 
ness activity of the society which the 


society is authorised to enter into under 
the Act and the Rules and its bve-laws.” 
In regard to the question whetn=r a dis~- 
pute touching the assets of a society 
would be dispute touching the business 
of the society, it was observed tat p. 1326 
of AIR): i 

“Ordinarily, if a society owns suildings 
and lets out parts of buildings, which it 
does not require for its own p.arpose it 
cannot be said that letting out ef those 
parts is a part of the business 3: the so- 
ciety. But it may be that it is the busi- 


ness of a society to construct and buy 
houses and let them out to its members 
In that case letting out property may be 
Heenan EE AA a a 


part of its_business.” 

18. Thus, the Court adopted the nar 

rower meaning given to the word ‘busi- 
ness’ as expressed by the Madras, Bom- 
bay and Kerala High Courts in preference 
to the wide meaning given by the Ma- 
dhya Pradesh and Nagpur Higk Courts. 
According to the view taken im Deccan 
Merchants Co-operative Bank’s case, 
(supra), the word ‘business’ in the con- 
text means “any trading or commercial 
or other:similar business activity of the 
society.” 
It was held that the word ‘btsiness’ in 
S. 91 (1) of the Act has been used in a 
narrower sense and that it m2ans the 
actual trading, commercial or otker simi- 
lar business activity of the society which 
the society is authorised to enter into 
= the Act and the rules and its bye- 
aws, 

19, In the present case, the society is 
a tenant co-partnership type hcusing ‘so- 
ciety formed with the object o€ provid- 
ing residential accommodation te~its co- 
partner tenant members. Now, the nature 
of business which a society carrizs on has 
necessarily to be ascertained from the 
object for which the society is 2onstitut- 
ed, and it logically follows that whatever 
the society does in the normal zourse of 
its activities such as by initiating pro- 
ceedings for removing an act of trespass 
by a stranger, from a flat allotted to one 
_jof its members, cannot but be part of its 
business. It is as much the concern of the 
society formed with the object of pro- 
viding residential accommodation to its 
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members, which normally is its business, 
tc ensure that the flats are in occupation 
of its members, in accordance with the 
bye-laws framed by it, rather than of 
person in unauthorised occupation, as `i 
is the concern of the member, who le 


possess.on of the premises for his own 
use aiter the termination of the licence. 
It must, therefore, follow that a claim by 
tke society together with such. member 
for ejeztment of a person who was per- 
mitted to occupy having become a nomi- 
nal ‘member thereof, uvon revocation o 
licence, is a dispute falling within the pur- 
view of 5S. 91 (1) of the Act. The decision 
in Deccan Merchants Co-operative Bank’s 
case (AIR 1969 SC 1320) (supra), is-clear~ 
ly- distinguishable on facts, There, the 
Court was dealing with a society which 
was a co-operative bank and ordinarily 
a co-operative bank cannot~-be said to be 
engaged in business when it lets out pro- 
perty cwned by it. In that case, the dis- 
pute was not a dispute between a society 
and a member or a person claiming 
through a member. Further when the 
original owner executed the lease, he was 
not acting as a member but as a mort- 
8agor in possession and -therefore the co- 
operative bank’s claim for ejectment of 
tha lessee did not fall within S. 91 (1) (b) 
of tha Act. 


20. It is true that the Court in Deccan 
Merchants Co-operative Bank’s case, 
(supra), dealt with the question whether 
on the facts and circurnstances of: that 
case, the Rent Act applied and according- 


A.LR 


ly the jurisdiction of the Registrar under . 
5. 91 (1) of the Act was ousted and it was ` 


only the Court of Small Causes which 
had jurisdiction to evict the tenant. The 
Court referred to the twin social objec- 
tives with which the two enactments 
were designed and observed that while 
5. 91 (1) of the Act was intended and 
meant, :n the main, to shorten litigation, 
lessen ifs costs and to provide a summary 
procedure for the determination of the 
disputes relating to the internal manage- 
ment of the societies, the Rent Act was 
intendeé to achieve a different social ob- 
jective Le. to prevent the eviction of ten- 
anis and enhancements of rent, and then 
went on to say that it was necessary that 
a dispute between the landlord and ten= 
ant should be dealt with by the Courts 
set up under the Rent Act and in accord- 
ance wich the special provisions of that 
Act. It then dealt with the inter-relation 
between the non obstante clause in 


x 
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S. 91 (1) of the Act and S. 28 of the Rent 


Act and observed that this special objec- 
tive under the Act does not impinge on 


‘Ithe objective underlying the Rent Act. It 
-iseems to us that the two Acts can be best 


f 


ian 


f owner of the flat filed a 


a 


harmonised by holding that in matters 
covered by the Rent Act, its provisions, 
rather than the provisions of the Act, 
should apply. But where the parties ad- 
mittedly do not stand in the jural rela“ 
tionship of landlord and tenant, as here, 
the dispute would be governed by Sec- 
tion 91 (1) of the Act. No doubt, the ap- 
pellant acquired a right to occupy the 
flat as a licensee, by virtue of his being 
a nominal member, but in the very 
nature of things, his rights were inchoate. 
In view of these considerations, we are 
of the opinion that the proceedings 
under S. 91 (1) of the Act were not barred 
by the provisions of S. 28 of the Rent 
Act. 


21. A great deal of reliance has been 
placed by the appellant’s counsel on the 
decision in Sabharwal Brothers v. Smt. 
Guna Amrit Thandani of Bombay, (1973) 
1 SCR 53: (AIR 1972 SC 1899). 
The importance of that case lies in the 
fact that it relates to the respondent No. 
9-Society, and the disputant there was the 
owner of a flat on the second floor of 
Block No. 8 “Shyam Niwas”. She was 
a member of the society and had acquired 
the flat in question, which was let out 
to the appellant Sabharwal Brothers 
under an agreement of leave and licence, 
which was renewed from time 
and when she asked the appellant to 
vacate as she required the flat for her 
personal occupation, they did not comply 
with the demand as a result of which the 
. statement of 
claim before the Registrar under S. 91 (1) 
of the Act which required adjudication. 
There was a challenge to the jurisdiction 
of the nominee of the Registrar to whom 
it was referred, and ultimately he made 
an award that the appellant Sabharwal 
Brothers had occupied the flat on leave 
and licence basis and was therefore liable 
to be evicted. In revision, the Bench of 
the Small Cause Court held that the Re- 
pistrar’s nominee did have jurisdiction 
and the High Court upheld the order of 
the Bench. Allowing the appeal, this 
Court observed (at p. 1895 of AIR): 


- “With all respect to the High Court, if 
seems to us that there was a fundamen- 
tal error in the above approach. No doubt 


it was the business of the society to let | 


out premises and a member had no un- 
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qualified right to let out his flat or tene- 
ment to another by virtue of the bye- 
laws and a breach of the bye-laws could 
affect the defaulting member’s right to 
membership. But we are not able to see 
how letting by a member to another 
member would touch the business of the 
Society which included inter alia the 
trade of buying, selling, hiring and letting 
land in accordance with co-operative 
principles. The letting of flat by respon- 
dent No. 1 was a transaction of the same 
nature as the society itself was em- 
powered to enter into but such letting 
by itself did not concern the business of 
the society in the matter of its letting out 
flats. Nothing was brought to our notice 
to show that such a letting would affect 
the business of the society once it had 
Sold the flat to the respondent No. 1. The 


position might have been different if the 


latter had himself been a tenant of the 
flat under the society. “To touch’ means 


“to come in contact with” and it does not 
appear that there is a point of contact 
between a letting by the respondent No. 1 
and the business of the society when the 
n was not itself the landlord of the 

a a 
It is we think, important to remember 
that this authority decided only one 
point albeit a point of great importance 
namely, that the society having sold the 
flat, like any other vendor of immovable 
property, the letting out of the flat by 
the flat-owner was no concern of the 
society. There was nothing to show that 
such letting would affect the business of 
the society once it has sold the flat. With 
respect, we entirely agree with all that 
was said. But then the Court went on to 
say: 

“The position might have been different 

if the latter had himself been a tenant 
of the flat under the society.” 
It logically follows, as a necessary corol- 
lary, that if the transaction between the 
society and the holder of the flat were 
governed by Regulations in Form A, as 
here, that is to say, if the society had let 
out the flat to her, the decision of the 
Court would have been otherwise, 

22. The decision in Sabharwal Bro- 
thers’ case (AIR 1972 SC 1893) (supra) is 
distinguishable for two reasons. First, 
there was an outright sale of the flat by 
the society and not that it had been let 
out to her under Regulations in Form A; 
and secondly, the society having sold 
the flat, the letting of the flat by the flat- 
owner did not in any way affect the busi- 
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ness of the society in the matter of its 
letting out the- flat. The observation 
made by this Court that the fact that 
such letting was forbidden by a ~regula- 
tion of the society was immaterial did 
not fall for decision in that case and was 
a mere obiter. 


23. In the result, the appeal must fail 
and is dismissed with costs. 


Appeal dismissed, 
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(From: AIR 1980 Punj & Har 278) 


R. S. PATHAK, E. S. VENKATARAMIAH 
AND V. BALAKRISHNA ERADI, JJ. 


Civil Appeal No. 2963 (NT) of 1980, D/- 
30-7-1981. 


State of Haryana and others, Appel- 
lants v. M/s. Krishna Rice Mills, Respon- 
dent. 


Constitution of India, Art. 226 — Peti- 
tion against levy of sales tag — State 
counsel assuring withdrawal of instruc- 
tion in respect of levy — Petition, held, 
infructuous — High Court should - not 
decide case on merits, AIR 1980 Punj & 
Har 278, Reversed. (Punjab General Sales 
Tax. Act (46 of 1948), S. 5 (1)). 


Where in a writ petition challenging 
the instructions to assessing authorities 
under the Haryana ‘General Sales Tax 
Act and Central Sales Tax Act directing 
them to treat the supply of rice to the 
State Government in pursuance of a levy 
procurement scheme as transaction of 
sale so as to be liable to sales tax, the 
High Court after recording the assurance 
by the counsel for the State thet the 
State Govt. would withdraw the instruc- 
tions held the writ petition to have þe- 
come infructuous, therefore, the High 
Court ought not to have pronounced on 
the merits of the question as to whether 
the transaction constituted a sale .under 
the aforesaid sales tax enactments. AIR 
1980 Punj & Har 278, Reversed. (Para 2) 


PATHAK, J.:— This appeal is directed 
against the judgment dated April 3, 1980 
of the High Court of Punjab & Haryana 
disposing of a writ petition filed by the 
respondent, It seems that the principal 
grievance embodied in the writ petition 
was that the Government of Haryana 
acted contrary to law in issuing in- 
structions to assessing authorities under 
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State of Haryana v. M/s. Krishna Rice Mills 


A.I. R. 


the Haryana General Sales Tax Act, 1973 
and thə Central Sales Tax Act, 1956 di- 
recting them to treat the supply of rice 
ta the State Government in pursuance 
of a levy procurement scheme under the 
provisions of the Punjab Rice Procure- 
ment (Levy) Order, 1950 as transactions 
of ‘sale liable to sales tax. When the 
writ petition came on for hearing before 
the High Court it was conceded by coun- 
sel appearing for the State that it was 
not proper for the Government to issue 
Suck instructions and, indeed, learned 
counsel assured the Court that the State 
Government would withdraw the instruc- 
tions complained of. The High Court 
noted the assurance and on that observ- 
€d that the writ petition would become 
infructuous. But the High Court did not 
stop there. It proceeded to consider the 
question on the merits whether the afore- 
said transactions constituced a sale for 
the purpose of the Haryana General 
sales Tax Act and the Central Sales Tax 
Act, The High Court held that they did 
not. Herce this appeal. 


æ. After hearing learned counsel for 
the parties, it seems to us that the High 


` Court should not have proceeded beyond 


recording ithe assurance that the State 
Government would withdraw the instruc- 
tions and. holding that therefore the- 


` writ petition had become infructuous. In 


our opinion, no further question arose for 
consideration by the High Court. The 
High Court erred in pronouncing on the 
merits of the question whether the trans- 
action constituted a sale under the afore- 
said sales:'tax enactments. We- think that 
its observations and findings on the ques- 
tion should be vacated. It will be for the 
assessing authorities to deal with the 
question on the merits in accordance with 
law. The assessing authorities should pro- 
ceed on the basis that no opinion has 
been expressed either by the High Court 
or by us. ‘They should also examine the 
cases before them without reference to 
the instructions issued by the Govern« 
ment, We, order accordingly. 


3. The:appeal is disposed of in thes@ 
terms, There is no order as to costs. 


Order accordingly. 
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S. MURTAZA FAZAL ALI, 
E. S. VENKATARAMIAH AND 
A. VARADARAJAN, JJ. 


Writ Petns. Nos. 5880-82, 6176-77, 5921, 
5922, 6220, 6426-27, 6355-56, 6264-70, 6276, 
6178-79, 6191, 1718 of 1980 and 228-22 
and 2113 of 1981, D/- 15-4-1982. 


K. Rajendran and others etc. ete., 
Petitioners v. State of Tamil Nadu and 
others, Respondents. 

(A) Constitution of India, Art. 19 (1) 


(œ) — Tamil Nadu Abolition cf Posts of 
Part-time Village Officers Act (3 of 1981), 
Pre. — Act, not violative of Art. 19 (1) 
(g). 

The Tami] Nadu Abolition of Posts of 
Part-time Village Officers Act (3 of 1981) 
does not violate Art. 19 (1) (g) as it does 
not affect the right of any of the Incum- 
bents of the posts to carry on any occu- 
pation of their choice even though they 
may not be able to stick on to the posts 
which they were holding. AIR 1981 SC 
344, Foll. (Para 18) 


(B) Constitution of India, Arts. 310, 
311, 226 — Relative scope of — Power to 
abolish post Justiciable Person 
ceasing to be Govt.. servant — Question 
of his rehabilitation — It is a matter of 
policy. AIR 1965 J&K 15 (EB), Over- 
ruled, 

While the doctrine of pleasure incor- 
porated in Art. 310 cannot be controlled 
by any legislation, the exercise of that 
power by the President or the Governor, 
as the case may be, is however made 
subject to the other provisions of the 
Constitution, one of them being Art. 311, 
which is not made subject .to any other 
provision of the Constitution and is 
paramount in the field occupied by it. 

(Para 22) 


The power to abolish a post which may 
result in the holder thereof ceasing to 
be a Government servant has got to be 
recognised. But any action legislative or 
executive taken pursuant to that power 
is-always subject to judicial review. AIR 
1965 J&K 15 (FB), Overruled. (Para 33) 


The question whether a person who 
ceases to be a Government servant ac- 
cording to law should be rehabilitated 
by giving an alternative employment is 
a matter of policy on which the Court 


has no voice. (Para 34) 
(C) Constitution of India, Art. 311 (2) 
— Abolition of pests -— Tamil Nadu 
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Abolition of Posts of Part-time Village 
Officers Act (3 of 1981), Pre. — Act does 
not contravene Art. 311 (2). 


The Tamil Nadu Abolition of Posts of 
Part-time Village Officers Act (3 of 1981) 
by which the village offices in the State 
of Tamil Nadu were abolished does not 
contravene Art. 311 (2) of the Constitu- 
tion. Neither the decision in Moti Ram 
Deka’s case, AIR 1964 SC 600 nor the 
decision in Papanna Gowda’s case, 1969 
SLR 50 lays down that the provisions of 
Art. 311 (2) should be complied with be- 
fore the services of a Government ser- 
vant are terminated as a consequence of 
the abolition of the post held by him for 
bona fide reasons. (Para 35) 


Art. 311 (2) deals with the dismissal, 
removal, or reduction in rank as a meas» 
ure of penalty on proof of an act of mis~ 
conduct on the part of the official con- 
cerned. This fact is emphasised by the 
introduction of the words ‘an inquiry in 
Which he has been informed of the 
charges against him’ in Art. 311 (2) in 
1963. It is not possible to hold that the 
termination of service brought about by 
the abolition of a post effected in good 
faith attracts Art. 311 (2). Scope of Arti- 
Cle 311 (2). Explained. (Para 35) 


(D) Constitution of India, Arts. 14, 16 
— Tamil Nadu Abolition of Posts of Part- 
time Village Officers Act (3 of 1981), 
Pre. — Act is neither arbitrary nor 
colourable. 


The Tamil Nadu Abolition of Posts of 
Part-time Village Officers Act (3 of 1981) 
by which the decision to abolish the vil- 
lage offices which were feudalistic in 
character and anachronisms in the 
modern age was neither arbitrary nor 
unreasonable nor colourable. AIR 1966 
SC 1571 and AIR 1964 Mys. 84, Foll. 
(Paras 39, 40) 


The posts of village officers which were 
governed by the Madras Act 2 of 1894, 
the Madras Act 3 of 1895 and the Board’s 
Standing Orders were feudalistic in 
character and the appointments to those 
posts were governed by the law of 
primogeniture, the family in which the 
applicant was born, the village in which 
he was born, and the fact whether he 
owned any property in the villaga or 
not. These factors are alien to modern 
administrative service and are clearly 
opposed to Arts. 14 and 16 of the Con- 
stitution. Rightly, therefore, the Admin- 
istrative Reforms Commission recom- 
mended their abolition and reorganisa~ 
tion of the village service, (Para 37) 
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(E) Constitution. of India, Art, 14 — 
Tamil Nadu Abolition of Posts of Part- 
time Village Officers Act (3 of 1981), S. 2 
(ce) — Abolition of posts of officials ap- 
pointed after 16-12-1970 — Art. 14 not 
viojated. 

The abolition of posts of officisls ap- 
pointed afier 16-12-1970 under the Tamil 
Nadu Village Officers Service Fules 
(1970) made under the proviso to Arti- 
cle 309 of the Constitution is not viola- 
tive of Article 14 of the Constitulion. 
The grouping together of the part-time 
posts mentioned in S. 2 (c) of the Tamil 
Nadu Abolition of Posts of Part--ime 
Village Officers Act (3 of 1981) is not un- 
constitutional. Any classification should 
satisfy two tests — (i) that there exists 
an intelligible differentia between those 
who are grouped together and those who 
are not included in the group and 
(ii) that there exists a reasonable nexus 
between the differentia and the obj2ct for 
which classification is made. (Para 42) 

The object of the impugned legislation 
is to abolish posts which were part-time 
in nature and which had come info ex- 
istence under laws which were feudalis- 
tic in character and to replace them by 
posts held by new incumbents who are 
recruited under it. (Para 42) 

It is also clear from the recommenda- 
tions of the Administrative Reforms 
Commission and other materials, that the 
revenue villages will be reorganised so 
as to form viable administrative units 
which would require the services of a 
whole time village administrative Officer. 
The area under a village administrative 
officer is much larger than many of the 
existing revenue villages. When such 
reorganisation of the village admin- 
istration is contemplated, i; would not be 
possible to allow charges of diverse sizes 
to continue to remain in any part of che 
State of Tamil Nadu. (Para 42) 
Hence, even though the village officers 
appointed after 16-12-1970 are in a way 
different from the village officials ap- 
pointed prior to that date, they top can- 
not be equated with the new village 
administrative officers who will be ap- 
pointed under the Act and the Rules 
made thereunder. It cannot, therefore, be 
said that Art. 14 of the Constitution has 
been violated in abolishing the posts held 
by those appointed after 16-12-1970. 


(Para 42) 
(F) Constitution of India, Arts. 38, 43 
ə»— Scope of — Articles not enforceable 


by Courts — Still they are fundamental 
in the governance of the country. 
(Para 48) 
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Mr. M. K. Banerjee, Addl. Solicitor Gen- 
eral (in W. P. No. 6355/80), Mr. R. 
Krishnamurthy, Advocate General, Tamil 
Nadu (in W. P. Nos. 1718 and 6276/80). 
Mr. Y. S. Chitale, (in W. P. No. 6426/80), 
Mr. L. M. Singhvi, (in W. P. No. 6264/80) 
with Mr. Laxmi Kant Pandey and Mr. 
5. S. Ray, Sr. Advocates, (in W: P. No. 
6212 of 19&0). Mr. A. V. Rangam, Advo- 
cate (in all matters) with them, for Re- 
spendents. - 


E S. VENKATARAMIAH, J. :— Tn 
these writ petitions, the petitioners who 
were holders of posts of part-time vil- 
lage officers in the State of Tamil Nadu 
or associations of such persons have 
questioned the constitutional validity of 
the Tamil Nadu Abolition of Posts of 
Part-time Village Officers Ordinance, 
1980 (Tamil Nadu Ordinance No. 10 of 
T989) (hereinafter referred to as ‘the 
Ordinance’) and the Tamil Nadu Aboli- 
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tion of Posts of Part-time Village Offi- 
cers Act, 1981 (Tamil Nadu Act No. 3 of 
1981) (hereinafter referred to as ‘the 
Act’) which replaced the Ordinance. The 
total number of posts abolished by the 
Act is 23,010, 


2, In Tamil Nadu, as in other parts of 
India, the village has been the basic unit 
of revenue administration from the earl~ 
iest times of which we have any record. 
The administration was being carried on 
at the lowest level by a chain of officers 
in regular gradation one above the other 
at the commencement of the Christian 
era. The same system has been in vogue 
up-till now. It was generally known as 
the barabaluti system ordinarily consist- 
ing of twelve functionaries. In Tamil 
Nadu, these functionaries were known as 
(1) headman, (2) karnam or account- 
ant, (3) Shroff or notazar, (4) nirganti, 
(5) toty or taliary, (6). potter, (7). smith, 
(8) jeweller, (9) carpenter, (10) barber, 
(iD washerman and (12) astrologer. Of 
them, the ‘first five only rendered service 
to Government, 


3. The headman who goes by various 
names such as monigar, potail, naidoo, 
reddy, peddakapu ete. is an important 
officer. He represented the Government 
in the village, collected the revenue and 
had also magisterial and judicial powers 
of some minor nature. As a magistrate 
he could punish persons for petty of- 
fences and as a Judge could try suits for 
sums of money or other personal pro- 
_ perty up to Rs. 10/- in value, there being 
no appeal against his decision. With the 
consent of the parties, he could adjudi- 
cate civil claims up to Rs. 100/- in value. 
The headman has been generally one of 
the largest landholders in the village 
having considerable influence over its in- 
habitants. The karnam or the village 
accountant maintained all the village ac- 
counts, inspected all fields in the village 
for purposes of gathering agricultural 
statistics, fixation of assessment and pre- 
vention and penalisation of encroach- 
ments, irregular use of water and verifi- 
cation of tenancy and enjoyment. The 
nirgantis guarded the irrigation sources 
and regulated the use of water. The toty 
or taliary assisted the village accountant 
in his work. By the end of the nineteenth 
century, two Acts were brought into force 
in the Presidency of Madras for the pur- 
pose of regulating the work of some of 
the village officers. The Madras Proprie- 
tary Estates’ Village Service Act, 1894 
(Madras Act No. II of 1894) dealt with 
three classes of village officers viz, vil- 
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lage accountants, village headmen and- 
village watchmen or police officers in per- 
manently settled estates, in unsettled 
palaiyams and in inam villages. It pro- 
remu- 
neration and for the prevention and sum- 
mary punishment of misconduct or neg- 
lect of duty on their part and generally 
for securing their efficiency. The Madras 
Hereditary Village Offices Act, 1895 
(Madras Act No. IH of 1895) regulated 
the succession to certain other hereditary 
village offices in the Presidency of Mad- 
ras; for the hearing and disposal of claims 
to such offices or the emoluments annex- 
ed thereto; for the appointment of per- 
sons to hold such offices and the control 
of the holders thereof. The village officers 
dealt with by this Act were (i) village 
munsifs, (ii) potels, monigars and pedda- 
kapus, (iii) karnams, {iv} nirgantis, (v) 
vettis, totis and tar dalgars and (vi) 
talayaris in ryotwari villages or inam vil- 
lages, which for the purpose of village 
administration, were grouped with ryot- 
wari villages, 


4, Under both these statutes, the vil- 
lage offices were considered as heredi- 
tary in character and the succession to 
all hereditary village offices devolved on 
a single heir according to the general 
custom and rule of primogeniture gov- 
erning succession to impartible zaminda- 
ris in Southern India. When the person 
who would otherwise be entitled to suc- 


ceed to a hereditary village office 
was a minor. such minor was 
being registered as the heir of 


the last holder and some other person 
qualified under the statutes in question 
to discharge the duties of the office was 
being appointed to discharge the duties 
of the office until the person registered 
as heir on attaining majority or within 
three years thereafter was qualified to 
discharge the duties of the office himself 
when he would be appointed thereto. 
If the person registered as heir remained 
otherwise disqualified for three years 
after attaining majority, he would he 
deemed to have forfeited his right to the 
office and on such forfeiture or on his 
death, the vacancy had.to be filled up in 
accordance with the provisions of the 
statutes as if he was the last holder of 
the office. It is stated that in cases to 
which the above two statutes were in- 
applicable, provision had been made by 
the Standing Orders promulgated by the 
Board of Revenue which were known as 
the Board’s Standing Orders for appoint- 
ing village officers again generally on a. 
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hereditary basis, Some of the other dis- 
tinct features of the service conditions o? 
the village officers appointed under the 
Madras Act No. II of 1894 or the Madras 
Act No. TI of 1895 or the Board’s 
Standing Orders were that they were 
part time employees of the Government; 
that the records maintained by them 
were allowed to be retained i:n their 
houses; that there was no attendance re- 
gister and no fixed hours of duty were 
prescribed in their case. They were ap- 
pointed directly by the Revenue Divi- 
sional Officer and against his order, an 
appeal lay to the District Revenue Officer 
and then a revision to the Board of Re- 
venue and a second revision to Govern- 
ment. They were not constituted into any 
distinct service. There was no provision 
for reservation of posts of village officers 
for Scheduled Castes/Scheduled Tribes 
and backward classes. There was no mi- 
nimum general qualification prescribed 
prior to the year 1970 for persons to be 
appointed as village officers under the 
said statutes or the Board’s Standing 
Orders. It was enough if they were able 
to read and to write. No period 3f pro- 
bation was prescribed after they were 
appointed. The Fundamental Rules appli- 
cable to ail other State Government ser- 
vants, the Pension Rules and the Leave 
Rules were not applicable to these vil- 
lage officers. They could take up part- 
time work or occupation after securing 
necessary permission from the ccncerned 
Revenue Authorities. There was no age 
of superannuation fixed in their case and 
they were not entitled to retirement 
benefits such as gratuity and pension. All 
village headmen including those who be- 
longed to Scheduled Castes and Scheduled 
Tribes had to furnish security in the 
form of property or cash the estimated 
value of which was not less than half the 
amount of land revenue and loan demand 
of the village. They could not be trans- 
ferred outside their district. In fect very 
rarely they were transferred. During the 
period of leave, no honorarium was paid 
to them and during the period of suspen- 
sion, no subsistence allowance was paid. 
The honorarium paid to them was a fix- 
ed amount with no element of Cearness 
allowance, 


5. In M. Ramappa v. Sangappe, 1959 
SCR 1167: (ATR 1958 SC 937), where this 
Court had to consider whether the offi- 
cers holding the hereditary village offices 
under the Mysore Village Offices Act, 
1968 which. contained provisions similar 
to the provisions of the two Madras Acts 
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referred to above were qualified for ‘be- 
ing chosen as members of the State Legis- 
lative Assembly, it was held that such 
officers who were appointed to their offi- 
ces by the Government, though it might 
be that the Government had no option in 
certain cases but to appoint an heir of the 
last holder, held offices of profit under 


the State Government since they held 
their ofice by reason of appointment 


made by the Government and they work- 
ea undar the control and supervision of 
the Government and that their remune- 
ration was paid by the Government out 
of the Government funds and assets. Ac- 
cording 7 this Court came to the conclu- 
sion that such village officers were dis- 
qualified under Art, 191 (1) (a) of the 
Constitucion from contesting at an elec- 
ticn to the State Legislative Assembly. 


5 In Gazula Dasaratha Rama Rao v. 
State of Andhra Pradesh, (1961) 2 SCR 
931: (AIR 1961 SC 564) this Court held 
that S. 6 (1) of the Madras Hereditary 
Village Offices Act, 1895 (Madras Act No. 
3 of 1895) which provided that in choos- 
ing persons to fill the new village offices 
of an amalgamated village under that Act, 
the Collector should select the persons 
whom. Ee considered to be the best quali- 
fied from among the families of the last 
holders cf the offices in the villages which 
had keen abolished as a consequence of 
such amalgamation was void as it contra- 
vened Art. 16 (2) of the Constitution. 
After the above decision, instructions 
were issued by the Madras Board of Re- 
venue on March 12, 1962 to the effect that 
in respect of future vacancies in village 
offices governed by the Madras Act No. 
TI of 1894 and the Madras Act No. IIT of 
1895, the appointments should be made 
on temporary basis only following the 
procedure prescribed under the Board’s 
Standing Order No. 156. Since it was felt 
thet the above two Madras Acts which 
containej provisions providing for ap- 
pointment to village offices on hereditary 
basis were violative of Art. 16 of the 
Constitution in view of the pronounce- 
ment of this Court in Gazula Dasaratha 
Rama Rao’s case (supra), the State Legis- 
lature passed the Madras Proprietary 
Estates’ Village Service and the Madras 
Hereditary Village Offices (Repeal) Act, 
1968 (Madras Act No. 20 of 1968) repeal- 
ing the above two statutes viz. the 
Madras Act No. II of 1894 and the Madras 
Act No, ITT of 1895. The said Act was 
brought into force with effect from De- 
cember 1, 1968. It extended to the whole 
of the State of Madras, except the Kanya= 
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kumari district and the Shencottah taluk 
of the Tirunelveli district (vide S. 1 (2) 
of the Madras Act No. 20 of 1968). Sub- 
section (3) of S. 2 of that Act, however, 
provided that every holder of a village 
office, appointed under the Acts repealed 
by it would, notwithstanding the repeal 
continue to hold office subject to such 
rules as may be made under the provisa 
to Art. 309 of the Constitution. Section 3 
of that Act directed that any vacancy 
arising after the date of the commence- 
ment of that Act in the village office re- 
ferred to in sub-section (3) of Section 2 
thereof should be filled up in accordance 
with the provisions of the Rules made 
under the proviso to Art. 309 of the Con- 
stitution. On December 1, 1968, the Gov- 
ernor of Tamil Nadu promulgated a Rule 
under the proviso to Art. 309 of the Con- 
stitution providing that “the Standing 
Orders of the Board of Revenue applica- 
ble to non-hereditary village offices shall 
apply to every holder of a village office 
to which the Madras Proprietary Estates 
Village Service Act, 1894 (Madras Act No. 
II of 1894) or the Madras Hereditary 
Village Offices Act, 1895 (Madras Act No. 
HI of 1895) was applicable immediately 
before the 1st day of December, 1968” on 
which date the Madras Act No. 20 of 1968 
came into force. Pursuant to S. 3 of the 
Madras Act No. 20 of 1968, the Governor 
of Tamil Nadu promulgated under the 
proviso to Art. 309 of the Constitution 
the Tamil Nadu Village Officers Service 
Rules, 1970 providing for the constitu- 
tion of the Tamil Nadu Village Officers 
Service consisting of (i) village headman, 
additional village headman, (ii) village 
karnam, additional village karnam and 
(iii) talayari and nirganti and the method 
of recruitment to the said posts. The said 
Rules came into force on Dec. 16, 1970 
and they extended to the whole. of the 
State of Tamil Nadu except the Kanya- 
kumari District and the Shencottah 
taluk of the Tirunelveli district and the 
city of Madras. Rule 18 of the said Rules, 
however, stated that nothing contained 
in them would apply to persons, who, on 
the date of coming into force of the said 
Rules, were holding the posts of village 
headman or additional village headman, 
village karnam or additional village 
karnam either temporarily or permanent 
ly. Consequently the said Rules were not 
applied to the holders of village offices 
who had been appointed temporarily or 
permanently under the two repealed Acts 
and under the Board’s Standing Orders 
before the date on which the said Rules 
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came into force. These Rules prescribed 
that every person who made an applica- 
tion for appointment to the post of vil- 
lage headman or additional village head- 
man or village karnam or additional vil- 
lage karnam should possess the following 
qualifications, namely (i) he should have 
completed the S-S.L.C. Examination held 
by the Government of Tamil Nadu and 
(ii) he should have secured a pass in the 
special tests specified in column (2) of the 
table given in Rule 5 thereof in respect 
of the posts specified in column (1) there- 
of. On the same date, the Tamil Nadu 
Village Officers (Classification, Control 
and Appeal) Rules, 1970 and the Tamil 
Nadu Village Officers Conduct Rules, 1970 
promulgated under the proviso to Arti- 
cle 309 of the Constitution by the. Gov- 
ernor of Tamil Nadu came into force. 
These Rules were applicable not merely 
to the village officers appointed after that 
date but also to those who had been ap- 
pointed under the repealed Acts and un- 
der the Board’s Standing Order prior to 
Dec. 16, 1970. The Tamil Nadu Civil Ser- 
vices (Classification, Control and Appeal) 
Rules dealt with the disciplinary proceed- 
ings that might be instituted against the 
village officers governed by them. The 
Tamil Nadu Village Officers Conduct 
Rules provided that the Tamil Nadu Gov- 
ernment Servants Conduct Rules, 1960 as 
amended from time to time would apply 
to the village officers subject to the modi- 
fication specified in Rule 3 thereof which 
provided that the village officers being 


part-time Govt servants might take up 


part-time work or occupation provided 
that (1) such part-time work or occupa- 
tion did not interfere with their legiti- 
mate duties as village officers and (2) the 
previous permission in writing had been 
applied for and obtained from the Re- 
venue Divisional Officer concerned if the 
work or occupation was confined to the 
charge village and from the District Col- 
lector concerned if the work or occupa- 
tion extended beyond the. charge village. 
From Nov. 15, 1973 all the three sets of 
Rules which came into force on Dec. 16, 
1970, as stated above, became applicable 
to the village officers in the Kanyakumari 
district: and the Shencottah taluk of the 
Tirunelveli district also. They, however, 
continued to be inapplicable to. the city 
of Madras, 


7. In the year 1973, the Administra- 
tive Reforms Commission headed by Mr. 
T. A. Verghese, .C.S. recommended that 
the existing part-time village officers 
should be replaced by regular whole-time 
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transferable public servants and that they 
Should form part of the Revenue hierar- 
chy, disciplined in the tradition of that 
department and motivated by th2 incen- 
tive of career advancement available in 
that department. They also reccommend- 
ed that 16,585 survey villages in the State 
of Tamil Nadu should be grou ded into 
41,954 revenue groups, The . Commission 
further recommended that the 11,954 re- 
venue groups should be regroup2d_ into 
larger village panchayats with a popula- 
tion of about 5,000 and the annual pancha“ 
yat tax demand of the order of Rs. 5,000. 
The Commission envisaged that with 
some marginal adjustments the enlarged 
village panchayat would be of the order 
of 4,000 in the State of Tamil Nadu and 
that there should be a village officer, a 
village clerk and a village peon in res- 
pect of each such enlarged villaze pan- 
chayat and on appointment to th2se off- 
ces, the holders of village offices appoint- 
ed under the two repealed statutes and 
the Board’s Standing Orders shculd be 
removed and the former village cffices 
should be abolished since the Commission 
felt that “the administration at tha grass 
root level, provided by the presert gene~ 
ration of village officers with feudal tra- 
ditions, is inconsistent with the egalitari- 
an principles aimed at in our democratic 
Constitution”. The Commission further 


felt that “the reform of village admin-_ 


istration has high priority, as it would 
benefit the whole mass of rural popula- 
tion”, The Commission, however. took 
note of the fact in paragraph 2.11 of its 
report that the Government had, in the 
recent years, attempted to remedy the 
situation by repealing the Madras Here- 
ditary Village Officers Act, 1895 and by 
framing a set of new service rules for 
village establishment under Art. 309 of 
the Constitution. But it was of the opin- 
jon that the said Rules, however, dic not 
go far enough as they were not applica- 
ble to the existing set of village >fficers. 
It was of the view that full-time officers 
could be expected to service a much 
larger area than the existing villages or 
groups of villages and such regrouping 
of villages into larger groups hai to be 
done carefully taking into eccount local 
conditions such as compactness of the 
group, easy: inter-communications, nature 
of land. number: of holdings ete. The 
Commission, however, was of the view 
that such of those among the existing 
village headmen and karnams. who had 
passed the S.S.L.C. Examination might 
be considered for the posts of the village 


Officers and village clerks on their past. 
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officers working in the Kanyakumari dis 
trict and the Shencottah taluk of th 
Tirunelveli district which came over t 
the State of Tamil Nadu from Kerala i 
1956 on the reorganisation of States, th 
Commission observed that most of th 
village officers of those transferred terri 
tories who were qualified and full-tim 
Gevernment servants should be absorbe 
in the new set up as envisaged by th 
Cammission, On May 17, 1975, the Gov 
ernor of Tamil Nadu promulgated. th 
Tamil Nadu Village Officers (appointe 
under B.S.Os) Service Rules, 1974 unde 
the proviso to Art. 309 of the Constitu 
tion in respect of the village officers ap 
pointed prior to Dec. 16, 1970. The abov 
Rules were, however, kept in abeyanc 
by an order made on July 1, 1975 on re 
ceipt of representations from the villag 
officers in regard to the fixation of th 
age of superannuation at 55 years. OJ 
August 24, 1977, the Chief Minister oa 
Tamil Nadu announced on the floor o 
the Legislative Assembly that the Gov 
ernment proposed to set up a Committe 
to examine whether the posts of karnam 
could be dispensed with. Thereafter o 
Occober 9, 1978, the Tamil Nadu Villag 
Officers (appointed under B.S.Os) Servic 
Rules, 1978 were issued fixing the ag 
of retirement of the village officers at 6! 
years. Sub-rule (2) of Rule 1 of the sait 
Rules stated that the said Rules woul 
apply to all village officers holding thi 
posts of village headman or _  additiona 
village headman, village karnam or addi 
tional village karnam, talayari, vetti o 
nirganti either permanently or tempo 
rarily on Dec. 16, 1970 provided that a 
the time of their appointment, they wer 
qualified under the Board's Standin; 
Orders. The Government thought tha 
the said Rules would be applicable to al 
Village officers who were holding villag 
cffices on Dec. 16. 1970 referred to in Rul 
1 (2). Eut some of the holders of th 
village offices who had been : appointec 
under the Madras Act No. II of 189! 
prior to the decision of this Court i 
Gazula Dasaratha Rama Rao’s case (ATI 
1961 SC 564) (supra) which was renderec 
on Dez. 6, 1960, filed writ petitions o 
the file of the High Court of Madras stat 
ing that the Tamil Nadu Village Officer. 
(apvointed under’ the B.S.Os) Servic 
Rules, 1978 which fixed the age of super 
annuation of village officers at 60 year 
were not applicable to them since on |: 
true construction of the said Rules, the 
were inapplicable to them. The Higt 
Court of Madras allowed. the.. said. writ 


1982 . K. Rajendran v, State of Tamil Nadu S.C, 1113 


petitions by its judgment dated August 
418, 1980 holding:— “We have already ex- 
tracted sub-rule (2) of Rule 1 of the 
Rules, That rule expressly states that the 
Rules will apply to village officers, who, 
at the time of their appointment, were 
qualified under the Board’s Standing 
Orders applicable to them and their ap- 
pointment had been made by the auth- 
ority competent under the Board's Stand- 
ing Orders. In respect of these petition- 
ers, who were appointed under the pro- 
visions of Madras Act 3 of 1895 before 
6th Dec. 1960, there was no question of 
their being qualified to be appointed to 
the village office under the Board’s Stand- 
ing Orders applicable to them, and their 
qualifications and appointment rested 
solely on the provisions contained in Sec- 
tion 10 of the Act. Consequently. the peti- 
tioners herein will not answer the des- 
cription contained in sub-rule (2) of R. 1 
of the Rules. If they do not answer the 
description contained in sub-rule (2) of 
Rule 1 of the Rules, the rules are not ap- 
plicable to them and, therefore, they can- 
not be required to retire under Rule 4 (1) 
of the Rules.” 


8. It would appear that some of the 
other village officers to whom the said 
Rules had been made applicable had also 
filed writ petitions on the file of the High 
Court questioning the validity of the 
Rules on the ground that the said Rules 
made a discrimination between them and 
the village officers who were holding 
office prior to Dec. 16, 1970 to whom the 
said Rules were held to be inapplicable 
by the judgment of the High Court deli- 
vered on August 18, 1980 and those petix 


tions were posted for hearing during the 
first week of Dec. 1980. Before the said 
petitions were taken up for hearing, the 
Governor of Tamil Nadu issued the Ordi- 
mance on Nov. 13, 1980 abolishing the 


posts of part-time village officers in the > 


State of Tamil Nadu. Immediately after 
the promulgation of the Ordinance, steps 
were taken to take possession of all the 
records with the village officers who were 
holding offices on that day and to replace 
them by officers appointed under S. 14 of 
the Ordinance. Immediately after the 
promulgation of the said Ordinance, some 
of the village officers who were affected 
by it questioned its validity before this 
Court in Writ Petitions Nos. 5880-82 of 
1980 and 5921 of 1980. The other connect- 
ed writ petitions came to be filed there- 
after. In the meanwhile the Tamil Nadu 
State Legislature passed the Act which 
is impugned in these petitions replacing 


‘the Ordinance. The petitioners have 


challenged in these writ petitions the Act 
also by seeking appropriate amendment 
of their petitions. 


9. The broad features of the Act are 
these: The object of the Act is set out in 
its preamble. Because the State Govern- 
ment was of the opinion that the system 
of part-time village officers was out- 
moded and did not fit in with the modern 
needs of village administration and the 
State Government had after careful con- 
sideration taken a policy decision to abo» 
lish all the posts of part-time village 
Officers on grounds of administrative 
necessity and to introduce a system of 
whole-time officers to be in charge of vil- 
lage administration, the Act came to be 
enacted with effect from Nov. 14, 1980 
in the place of the Ordinance. The Expla- 
natory Statement attached ta the Ordi- 
nance also contained a statement to the 
Same effect indicating the object of the 
Ordinance. The expression ‘part-time vil- 
lage officer’ is defined in S. 2 (e) of the 
Act as village headman (including addi- 
tional village headman) village karnam 
(including chief karnam and additional 
village karnam) or Triune officer (who 
was exercising functions of three different 
village officers) appointed under the 
Madras Act II of 1894, the Madras Act 
IMI of 1895, the Board’s Standing Orders, 
the Tamil Nadu Village Officers Service 
Rules, 1970 or any other law but does not 
include Grama Kuvalar, Grama Panityalar 
and Pasana Kavalar. Village Administra- 
tive Officer means an officer appointed 
under S. 4 (1) of the Act. By S. 3 of the 
Act, the posts of part-time village officers 
were abolished with effect from Nov. 14, 
1980 and every officer holding a post so 
abolished ceased to hold such post. The 
Act provided for appointment of Village 
Administrative Officers. S, 5 of the Act 
provided for payment of compensation to 
those who ceased to be part-time village 
officers calculated in accordance with the 
formula mentioned in it. S. 10 of the Act 
provided that the Act would not apply 
to the posts of karnams which were held 
by whole-time Government servants in 
the city of Madras and the posts of vil- 
lage officers and village assistants which 
were held by the whole-time Govern- 
ment servants in the Kanyakumari dis~ 
trict and. Shencottah taluk of the Tiru- 
nelveli district. 


10. Three principal points are urged 
before us by the petitioners in these peti- 
tions— (i) that the Ordinance and the Act 
are violative of Art. 19 (1) (g) of the Con« 
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stitution, (ii) that they are vialative of 
Art. 311 (2) of the Constitution and (iil 
that they contravene Art. 14 of the Con- 
stitution. The State Government contends 
that since by the Ordinance and th2 Act, 
certain posts have been abolished, the 
officials who were incumbents of the abo- 
lished posts cannot raise any of the 
grounds raised by them. 


` Il. Entry 41 in List Il of the Seventh 
Schedule to the Constituticn conZers the 
power on the State Legislature to make 
laws with respect to State public services 
subject to the provisions of the Cons:zitu- 
tion. Art. 309 of the Constitution pro- 
vides that subject to the provisions of 
the Constitution, the State Legislature 
may regulate the recruitment and condi- 
tions of service of persons appcinted to 
public services and posts in connection 
with the affairs of the State. Art. 311 (2) 
of the Constitution states that no person 
who is a member of a civil service of the 
Union or an .all-India service or a civil 
service of a State or-holds a civil post 
under the State shall-be dismissed or re- 
moved or reduced in rank except after an 
inquiry in which he has been informed 
of the charges against him and given a 
reasonable opportunity of being neerd in 
respect of those charges. Art. i4 of the 
Constitution guarantees ecuality before 
the law and equal protecticn of the laws. 


It is not disputed that anv law that is. 


passed in relation to a Government em- 
ployee should -not contravene any of 
these provisions— Art. 19 (2) (g), Art. 311 
(2) and Art. 14 of the Constitution. We 
shall now proceed to examine the case 
with reference to each of them. 

12, The power to abolish a civil post 
is inherent in the right to create it The 
Government has always the power, sub- 
ject, of course, to the constitutional provi- 
sions, to re-organise a department to 
provide efficiency and to bring about 
economy. It can abolish an office or post 
in good faith. The action to abolish = post 
should not be just a pretence taken to ‘get 
rid of an inconvenient incumbent. We 


have the following statement of the law . 


in American Jurisprudence 2d, Vol. 63 at 
pages 648-649: 
“8 37. Manner, sufficiency, validity, and 
effect. Sa , 
It is not always easy to determine- whe- 
ther a public office has ben abol‘shed. 
It is not sufficient merely to declare that 


a particular office is abolisned, if in fact 


it is not abolished, and the duties thereof 
are continued. An office is abolished when 
the act creating it is repealed. But the res 
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peal of the statute creating an office, ac- 
ccmpanied by the re-enactment of the 
substance of it, does not abolish the 
Office. Abolition of an office may also be 
brought about by a constitutional provi- 
sion, or by a new constitution or a consti- 
tutional amendment. A non-constitutional 
office may be indirectly abolished as by 
lezislating away the duties and emolu- 
ments of the office, 

The legislature may not evade consti- 
tutional provisions by a sham or pretend~ 
ed abolition of an office, as where there 
is a mere colorable abolition of the office 
for the purpose of getting rid of its in- 
cumbent. This may happen where an 
Office is abolished in terms and promptly 
recreated under the same or a different 
name, provided the legislature does noft 
attach duties and burdens to the new 
office of a character such as to make it in 
reality a different office, 


Where an office is duly abolished by 
the legislature or the people, it ceases to 
exist and the incumbent is no longer en- 
titled ta exercise the functions thereof, or 
to claim compensation for so doing, un- 
less he is under contract with the state 
so as to come within the protection of 
the constitutional inhibition against im~-. 
pairment of the obligation of contract, 
Since a de jure office is generally essen~ 
fial to the existence of a de facto officer, 
persons zanno; act as de facto officers of 
an office which has been abolished.” 


13. H. Eliot Kaplan writes in his book 
entitled “The Law of Civil Service” at 
pages 214-215 thus: 


"8. “Good faith” in Abolition of Po- 
sitiens.. There, of course, is no vested 
right to-amployment in the public service, 
The notion, much too prevalent, that any 
one who has been appomted after a com~ 
petitive axamination is entitled to be re- 
tained in the service is erroneous. Where 
there is any reasonable justification for 
eliminating positions in the publice ser- 
vice, even where such abolition of ` posi« 
Hons may be subject to judicial review, 
the inclination of the courts is not to in- 
terfere, avoiding substitution of judicial 
wisdom pvr judgment for that of the ad- 
ministrator. 


A position is not lawfully abolished 
solely because it has been left vacant for 
a short period of time and. subsequently 
filled by another appointee than the one 
laid off and entitled to re-employment. 

Good Zaith of a head of department in 
abolishing a position on alleged grounds 
of economy has. often been challenged. 
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Most courts have held that the issue of 
good faith on the part of an administra- 


tive official is one of law solely for the - 


court to pass on, and not an issue of facts 
which may be submitted to a jury for de- 
termination. The jury may deter- 
mine the facts, which the court 
in turn may find as a matter of law 
constitute bad faith but a verdict by 
a jury that a departmental head had 
acted in bad faith in abolishing a posi- 
tion was set aside as a conclusion of law, 
and not properly finding of fact. What 
constitutes bad faith as a matter of law 
in abolishing positions must be determin- 
ed by the precise facts in each case, AS 
a general rule, where positions are pur- 
ported to be eliminated and incumbents 
laid off, and thereafter identical or simi- 
lar positions are re-established and the 
positions filled by others not entitled 
under the civil service law and rules to 
such employments, the courts will not 
hesitate to order re-employment of the 
laid off employees,” 


14, The above passages sum up the law 
on the question ‘of abolition of posts in 
civil service as it prevails in United 
States of America. 


15. In England too there is provision 
for compulsory premature retirement in 
the public interest on structural grounds, 
grounds of limited efficiency and redund- 
ancy. (Vide paragraph 1303, Vol. 8 Hals- 
bury’s Laws of England 4th Edn.). 


16. In the instant case, the abolition 
of the posts of village officers is sought 
to be achieved by a piece of legislation 
passed by the State Legislature. Want of 
good faith or mala fides cannot be attri- 
buted to a Legislature. We have only . to 
see whether the legislation is a colourable 
one lacking in legislative competence or 
whether it transgresses any other con- 
stitutional limitation. 


17. So far as the argument based on 
Art. 19 (1) (g) of the Constitution is con- 
cerned, we are bound by the view ex- 
pressed by the Constitution Bench of this 
Court in Fertilizer Corporation Kamgar 
Union (Regd.) Sindri v. Union of India, 
(1981) 2 SCR 52: (AIR 1981 SC 344), in 
which Chandrachud, C. J. has observed 
at pp. 60-61 (of SCR): (at p- 348 of ATR) 
thus: 

“The right to pursue a calling or fo 
carry on an occupation is not the same 


thing as the right to work in a particular — 


post under a contract of employment. If 
the workers are retrenched consequent 
upon and on account of the sale, it will be 
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open to them to pursue their rights and 
remedies under the Industrial Laws. But 
the point to be noted is that the closure 
of an establishment in which a workman 
is for the time being employed does not 
by itself infringe his fundamental right 
to carry on an occupation which is gua~ 
ranteed by Article 19 (1) (g) of the Con-« 
stitution. Supposing a law were passed 
preventing a certain category of workers 
irom accepting employment in a ferti- 
lizer factory, it would be possible to con- 
tend then that the workers have been 
deprived of their right to carry on an 
occupation. Even assuming that some of 
the workers may eventually have to be 
retrenched in the instant case, it will not 


-be possible to say that their right to 


carry on an occupation has been violat- 
ed. It would be open to them, though 
undoubtedly it will not be easy, to find 
out other avenues of employment as in- 
dustrial workers. Article 19 (1) (g) confers 
a broad and general right which is avail- 
able to all persons to do work of any 
particular kind and of their choice, It 
does not confer the right to hold a parti- 
cular job or to occupy a particular post 
of one’s choice. Even under Article 311 
of the Constitution, the right to continue 
in service falls with the abolition of the 
post in which the person is working. The 
workers in the instant case can no more 
complain of the infringement of their 
fundamental right under Article 19 (1) (g) 


. than can a Government servant complain 


of the termination of his employment on 
the abolition of his post. The choice and 
freedom of the workers to work as indus- 
trial workers is not affected by the sale. 
The sale may at the highest affect their 
locum, but it does not affect their locus, 
to work as industrial workers. This is 
enough unto the day on Art. 19 (1) (g).” 


18. In view, of the above ruling, it is 
not possible to: hold that the Act violates 
Art. 19 (1) (g) as it does not affect the 
right of any of the incumbent of the posts 
to carry on any occupation of their choice 
even though they may not be able to 
stick on to the posts which they ‘were 
holding. 


19. We shall next examine the argu- 
ment based on Art, 311 (2) of the Consti- 
tution. We have already seen in the Ferti- 
lizer Corporation Kamgar Union’s case 
(AIR 1981 SC 344) (supra) the observa- 
tion to the effect: “Even under Art. 311 
of the Constitution, the right to continue 
in service falls with the abolition of the 
post in which the person is working’. It 
is said that the “act of removing a per« 
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son from a chair is different from the act 
of removal of the chair itself” although 
the incumbent loses the chair it. both the 
cases. Since it is strenuously urged be- 
fore us that there is some amount of con- 
tradiction in some of the rulings of this 
Court, we shall review the legal position 
to the extent necessary before reaching 
our own conclusion on the queson. 

20. The doctrine that the temure of a 
holder of a civil post is dependent upon 
the pleasure of the Crown is peculiar to 
English law. 


21. In India, Art. 310 of the Constitu- 
tion of India provides : 


"310 (1) Except as expressly rrovided 
by this Constitution, every person who 
is a member of a defence service or of a 
civil service of the Union or of an all- 
India service or holds any post connect- 
ed with defence or any civil post under 
the Union holds office during tke pleas- 
ure of the President, and everr person 
who is a member of a civil service of a 
State or holds any civil post tnder a 
State holds office during the pleasure of 
the Governor of the State, 


(2) Notwithstanding that a person 
holding a civil post under the Union or 
a State holds office during the pleasure 
of the President or, as the case may be, 
of the Governor of the State, any con-~ 
tract under which a person, not being a 
member of a defence service oc of an 
all-India service or of a civil service of 
the Union or a State, is appointed under 
the Constitution to hold such a post may, 
if the President or the Governor as the 
case may be, deems it necessary m order 
to secure the services of a person hav- 
ing special qualifications, provide for the 
payment to him of compensation if be- 
fore the expiration of an agreed period 
that post is abolished or he is, sor rea- 
sons not connected with any misconduct 
on his part, required to vacate thet post.” 
, 22. While the doctrine of pleasure in- 
‘corporated in Art, 310 cannot be con- 
trolled by any legislation, the exercise 
of that power by the President or the 
Governor, as the case may be, is L[cwever 
{made subject to the other provisions of 
the Constitution, one of them being Arti- 
in 31], which is not made subject to 





any other provision of the Constitution 
fand is paramount in the field occupied by 
‘it. The contention urged before us is 
that every kind of termination 3f em- 
ployment under Government wouid at- 
tract Art. 311 (2) of the Constitution and 

a termination on the abolition of tn2 post 
Sanno be an exception. While constru- 
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ing Art, 311 (2) of the Constitution, as 
it stood then, in Parashotam Lal Dhin- 
gra v. Union of India, 1958 SCR 828 at 
p. 841 : (AIR 1958 sc 36 at p. 42), Das, 
Cd: observed ; i 


“The Government cannot terminate his 
service unless it is entitled to do so (1) 
by virtue of a special term of the con- 
tract of employment, e.g., by giving the 
requisite notice provided by the contract 
or (2) by the rules governing the condi- 
tions of his service, eg., on attainment 
of the age of superannuation prescribed 
by the rules, or on the fulfilment of the 
conditions for compulsory retirement or, 
subiect to certain safeguards, on the 
abclition of the post or on being found 
guilty, after a proper enquiry on notice 
to him, of misconduct, negligence, in- 
efficiency or any other disqualification.” 
(emphasis added) 

23. Again at pages 857-858 (of SCR): 
(at pp. 47 and 48 of AIR) in the same 
judgment, the learned Chief Justice ob- 
served : 


“The foregoing conclusion, however; 
does not solve the entire problem, for if 
has yet to be ascertained as to when an 
order for the termination of service is 
inflicted as and by way of punishment 
and when it is not. It has already been 
said that where a person is appointed 
substantively to a permanent post in 
Govt. service, he normally ` acquires 
a right to hold the post until under 
the rules, he attains the age of super- 
annuation or is compulsorily retired and 
in thea absence of a contract, express or 
implied, or a service rule, he cannot be 
turned out of his post unless the post 
itself is abolished or unless he is guilty 
of misconduct, negligence, inefficiency or 
other disqualifications end appropriate 
proceedings are taken under the service 
rules read with Art. 311 (2).” (emphasis 
added) 


24. It may be mentioned here that the 
words “subject to certain safeguards” 
found in the earlier extract are not used 
with refer2nce to abolition of posts in 
the above extract. Later on, Das, C. J, 
observed that the Court should apply 
two tests namely (1) whether the servant 
had a right to the post or the rank or 
(2) whether he had been visited with 
evil consequences such as loss of pay 
and allowances, a stigma affecting his 
future career in order to determine whe- 
ther the removal of an officer from a- 
post attracted Art. 311 (2). The decision 
in Parshotam Lal Dhingra’s case (AIR 
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1958 SC 36) (supra) was reviewed by a 
Bench of seven Judges of this Court’ in 
Moti Ram Deka v. General Manager, 
N. E. F. Rly., (1964) 5 SCR 683: (AIR 
1964 SC 600). In that case the question 
which arose for consideration was whe- 
ther Rules 148 (3) and 149 (3) of the 
Indian Railway Establishment Code vio- 
lated either Art. 311 (2) or Art. 14 of the 
Constitution. Sub-rules (1) and (2) of 
Rule 148 dealt with temporary railway 
servants and apprentices respectively. 
The relevant part of Rule 148 (3) read 
thus : 

"148 (3). Other (non-pensionable) rail- 
way servants.— The service of other 
(non-pensionable) railway servants shall 
be liable to termination on notice on 
either side for the periods shown below. 
Such notice is not however required in 
cases of dismissal or removal as a discip- 
linary measure after compliance with 
the provisions of Clause (2) of Art. 311 
of the Constitution, reitrement on attain- 
ing the age of superannuation, and ter- 
mination of service due to mental] or 
physical incapacity.” 


25. Rule 149 was brought into force 
in the place of Rule 148 in the case of 
pensionable servants in Nov. 1957. Here 
again, sub-rules (1) and (2) of Rule .149 
dealt with temporary railway servants 
and apprentices. Rule 149 (3) read thus: 

“149 (3). Other railway servants: The 
services of other railway servants shall be 
liable to termination on notice on either 
Side for the periods shown below. Such 
notice is not, however, required in cases 
of dismissal or removal as disciplinary 
measure after compliance with the pro- 
visions of clause (2) of Art. 311 of the 
Constitution, retirement on attaining the 
age of superannuation, and termination 
of service due to mental or physical in- 
capacity.” 


26. The majority. judgment in this 
case, however, observed that a Govern- 
ment servant on being appointed to a 
post permanently acquired a right to 
hold the post under the Rules until he 
attained the age of superannuation or 
was compulsorily retired or was found 
guilty of an act of misconduct in accord- 
ance with Art. 311 (2). It disapproved 
the statement found in Parshotam Lal 
Dhingra’s case (1958 SCR 828) at pp. 857- 
858 : (AIR 1958 SC 36 at pp. 47 and 48) 
(supra) to the extent it recognised the 
removal of a permanent Government 
servant under a contract express or im- 
plied or a service rule. After referring 
to one passage at page 841 (of SCR): 
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(at p. 42 of AIR) and another at p. 843 
(of SCR): (at pp. 42 and 43 of ATR) in 
Parshotam Lal Dhingra’s case, Gajendra- 
gadkar, J. (as he then was), who deliv- 
ered the majority judgment in Moti Ram 
Deka’s case (1964-5 SCR 683) (supra) 
observed at pp. 718-719 : (AIR 1964 SC 
600 at p. 614) thus : 

` “Reading these two observations toge~ 
ther, there can be no doubt that with 
the exception of appointments held under 
special contract, the Court took the view 
that wherever a civil servant was ap- 
pointed to a permanent post substantive- 
ly, he had a right to hold that post un- 
til he reached the age of superannuation 
or was compulsorily retired, or the post 
was abolished. In all other cases, if the 


Services of the said servant were termi- 
nated, they would have to be in confor- 
mity with the provisions of Art. 311 (2), 
because termination in such cases 
amounts to removal. The two statemenis 
of the law to which we have just ref- 
erred do not leave any room for doubt 
On this point.” (emphasis added) 

~ 27. It may be noticed that removal of 
a Government servant from a post on 
its abolition is recognised in the above 
passage as a circumstance not attracting 
Art. 311 (2) of the Constitution. The 
Court after a review of all the decisions 
before it including the decision in Par- 
shotam Lal Dhingra’s case (AIR 1958 SC 
36) (supra) held that the above two 


‘Rules 148 (8) and 149 (8) which author- 


ised the removal of officers holding the 
posts substantively by issuing a mere 
notice infringed Art. 311 (2) of the Con- 
stitution. The question of abolition of 
posts did not arise for consideration in 
this case. The validity of removal of a 
Government servant holding a perma- 
nent post on its abolition was consider- 
ed by Desai, J. and Chandrachud, J. (as 
he then was) in P. V. Naik v. State of 
Maharashtra, AIR 1967: Bom 482. The 
learned Judges held that the termination 
of service of a Government servant con- 
sequent upon the abolition of posts did 
not involve punishment at all and there- 
fore did not attract Art. 311 (2). 

28, Since much reliance is placed by 
the petitioners on the decision of this 
Court in State of Mysore v. H. Papanna 
Gowda, (1971) 2 SCR 831: (AIR 1971 SC 
191), it is necessary to examine that case 
in some detail. The facts of that case 
were these : The respondent in that case 
was holding the post of a chemical as- 
sistant in the Agricultural Research n- 
Stitute, Mandya in the Department of 


1118 S.C. 


Agriculture of the State of Mysore. 
Under the Mysore University o2 Agricul- 
tural Sciences Act, 1963 which came into 
force on April 24, 1964, the University of 
Agricultural Sciences was established. 
Sub-sec. (5) of S. 7 of that Act provided: 
"7 (5). Every person employed in any 
of the colleges specified in sub-sec. (1) 
Or in any of the institutions referred to 
in sub-sec, (4) immediately before the 
appointed day or the date specified in 
the order under sub-see. (4). as the case 
may be, shall, as from the erpointed day 
or the specified date,, become an em- 
‘ployee of the University om such terms 
and conditions as may be determined by 
the State Government in zronsultation 
with the Board.” . 


29. The Board referred to in the above 
sub-section was the Board of Regents ož 
the University. By a notification dated 
Sept. 29, 1965 issued under 3. 7 (4) ana 
(5) of that Act, the control and manaze- 
ment of a number of research and edu- 
cational institutions under the Depart- 
ment of Agriculture were transferred to 
the University. Along with them, the In- 
stitute in which the respondent was 
working was also transferred to the Uni- 
versity. The result was that the respcn~ 
‘dent ceased’ to be an employee of ‘the 
State. Government and became an em- 
ployee of the University. Thereupon he 
questioned the validity of sub-sees. (4) 


and (5) of S.°7 of the said Act on the. 


ground that they contravened Art. 311 
(2) of the Constitution before the High 
Court of Mysore, which upheld his plea. 
The State Government questoned the 
decision of the High Court before this 
Court in the above case. This ccurt af- 
firmed ‘the decision of the High Court 
holding that Art. 311 (2) of tre Constitu- 
tion had been contravened as the pros- 
pects of the respondent in Government 
Service were affected, In ths case the 
parties proceeded on the basis that there 
was no abolition of post as sazh as can 
be seen from the judgment o? the High 
Court. The only ground was whether 
when the post continued to exist though 
under a different master, in fhis case it 
being the University, it was oo2n to the 
State Government to transher its em- 
ployee to the control of a new master 
without giving an option to him tə state 
Whether he would continue as a Govern- 
ment employee or not. The court was 
not concerned about the consequences of 
abolition of a post as such in [this case. 
As can be seen from the judzment of 
the High Court in this case (vide 
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Papannga Gowda v, State of Mysore 
(1969 Serv LR 50 at p. 59: (1969 Lab 
IC 730) one serious infirmity about 
the impugned provisions ‘was that who« 
ever was holding the post in any of the 
institutions transferred to the University 
automatically ceased to be the Govern- 
mert servant. Even if the case was one 
where abolition of the post was involved, 
the law should have made provision for 
the determination of the employees in 
the cadre in question who would cease 
to be Government employees with ref- 
erence to either the principle of ‘last 
come. first go’ or any other reasonable 
principle and given them an option to 
join the service under the new master 
instead of just transferring all the em~ 
ployees who were then working in the 
institutions to the University. The im- 
pugned provisions were not rules dealing 
with the age of superannuation or com- 
pulsory retirement. Nor the case was 
dealt with on the principle of abolition 
of posts, The decision in this case takes 
its colour from the peculiar facts in~ 
volved in it. One principle that may be 
deduced from this decision is that if a 
post is not a special post and its inecum= 
kent is a member of a cadre his rights 
as a member of the cadre should be con- 
sidered before deciding whether he has 
ceased to be a government employee on 
the aktolition of the post. It is likely that 
on such scrutiny the services of another 
member of the cadre may have to be 
terminated on its abolition or some other 
member of the cadre may have to be 
reverted to a lower post from which he 
may have. been promoted to the cadre in 
questicn by the application of the prin- 
ciple of ‘last come, first go’. If, however, 
where the post abolished is a special post 
or where an entire cadre is abolished and 
there is no lower cadre to which the 
merabers of the abolished cadre can rea- 
sanably be reverted, the application of 
this principle may not arise at all. In the 
circumstances, the petitioners cannot de- 
rive much assistance from this decision. 


30. The question whether Art. -311 (2) 
vould be contravened if a Government 
servant holding a civil post substantive- 
ly lost his employment by reason of the 
abolition of the post held by him direct- 
ly arose for consideration before this 
Court in Raméanatha-Pillai v. State of 
Kerala (1974) 1 SCR 515 : (AIR 1973 SC 
2541). Two points were examined in that 
case — (i) whether the Government had 
a right to abolish a post in a service and 
(ii) whether abolition of a post was dis 
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missal or removal within the meaning of 
Art. 311 of the Constitution. The Court 
held that a post could be abolished in 


good faith but the order abolishing the 


post might lose its effective character if 
it was established to have been made 
arbitrarily, mala fide or as a mask of 
some penal action within the meaning of 
Art, 311 (2). After considering the effect 
of the decisions in Parashotam Lal Dhin- 
gra’s case (AIR 1958 SC 36) (supra); 
Champaklal v. Union of India (1964) 5 
SCR 190: (AIR 1964 SC 1854); Moti Ram 
Deka’s case (AIR 1964 SC 600) (supra); 
Satish Chandra v. Union of India, 1953 
SCR 655 : (AIR 1953 SC 250) and Shyam 
Lal v. State of U. P. (1955) 1 SCR 26: 
(AIR 1954 SC 369), this Court observed 
in this case at page 526 (of SCR): (at 
p. 2649 of AIR) thus : 


“The abolition of post may have the 
consequence of termination of service of 
a government servant. Such termination 
is not dismissal or removal within the 
meaning of Art. 311 of the Constitution. 
The opportunity of showing cause against 
the proposed penalty of dismissal or re- 
moval does not therefore arise in the 
case of abolition of post. The abolition of 
post is not a personal-penalty against 
the government servant. The abolition of 
post is an executive policy decision. 
Whether after abolition of the post, the 
Government servant who was holding 
the post would or could be offered any 
employment under the State would 
therefore be a matter of policy decision 
of the Government because the abolition 
of post does not confer on the person 


holding the abolished post any right to` 


hold the post.” 


31. The true effect of the decision in 
Moti Ram Deka’s case (AIR 1964 SC 600) 
(supra) on the question of applicability 
of Art. 311 (2) of the Constitution to a 
case of abolition of post has been clear- 
ly explained in this case and we have 
very little to say anything further on it, 
Suffice it to say that the Moti Ram 
Deka’s case (supra) is no authority for 
the proposition that Art. 311 (2) .would 
be attracted in such a case. 


32. The above view was followed by 
this Court in State of Haryana v. Des 
Raj (1976) 2 SCR 1034: (AIR 1976 SC 
1199) to which one of us (Murtaza Fazal 
Ali, J.) was a party. Khanna, J. speaking 
for the Court’ observed at pp. 1037-38 
(of SCR) : (at p. 1202 of AIR) thus: 


“Whether a post should be retained or 
abolished is essentially a matter for the 
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Government to decide. As long as such 
decision of the Government is taken in 
good faith, the same cannot be set aside 
by the court. It is not open to the court 
to go behind the wisdom of the decision 
and substitute its own opinion for that . 
of the Government on the point as to 
whether a post should or should not ba 
abolished. The decision to abolish the 
post should, however, as already men- 
tioned, be taken in good faith and be 
not used as a cloak or pretence to ter- 
minate the services of a person holding 
that post. In case it is found on consid- 
eration of the facts of a case that the 
abolition of the post was only a device 
to terminate the services of an employee, 
the abolition of the post would suffer 
from a serious infirmity and would he 
liable to be set aside. The termination 
of a post in good faith and the conse- 
quent termination of the services of the 
incumbent of that post would not attract 
Art. 311.” 


33. Before concluding our discussion 
on this topic, it is necessary to refer to 
a decision of the Jammu and Kashmir 
High Court in Abdul Khalik v. State of 
Jammu and Kashmir, AIR 1965 J&K ‘15 
(FB) to which one of us (Murtaza Fazal 
Ali, J. (as he then was)) was a party in 
which the validity of the abolition of 
posts constituting the special police 
Squad of the State of Jammu and Kash- 
mir was questioned. In that case, the 
High Court while recognising the power 
of the State Government to abolish the 
posts and to terminate the services of 
the incumbents of such posts held that 
such action could be validly taken only 
subject to certain safeguards and in the 
‘absence of any such safeguards the abo~ 
lition was bad. The High Court did no? 
clearly spell out the nature and exten’ 
of safeguards referred to therein. . The 
High Court relied on the words ‘subject 
to certain safeguards, on the abolition of 
posts’ in the passage occurritig at p. 841 
(of SCR) : (at p. 42 of ATR) in Parshotam 
Lal Dhingra’s case (1958 SCR 828) : (AIR 
1958 SC 36) (supra) which is extracted 
above to reach the conclusion that unless 
the abolition of posts was accompanied 
by such safeguards, Art. 311 would be 
infringed. With respect, it should be 
stated that the High Court did not notice 
that in another passage at pages 857-858 
(of SCR) : (at pp. 47 and 48 of AIR) in 
the same decision, which is also extract- 
ed above, the abolition of posts referred 
to therein was unqualified. In this pas- 
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Sage there is no reference to any safe- 
guards at all. Probably the ‘safeguards’ 
referred to in the passage at page 841 
(of SCR): (at p. 42 of AIR) ir. Parshotam 
Lal Dhingra’s case (supra) meant an abo- 
jition of posts which was in good faith 
and not a pretence of abolition of a post 
resorted to in order to get rid of its in- 
cumbent and the creation o? the same 
post with a different form or name with 
a new incumbent. The above view of the 
High Court of Jammu and Kashmir is, 
however, in conflict with the decision in 
Ramanatha Pillai’s case (AIR 1973 SC 
2641). (supra) and hence must be 
considered as having been overruled 
by this Court, In modem admin- 


istrations, it is necessary to recog- 
nise the existence of the power 
with the Legislature or the Executive 


fo create or abolish posts in the civil ser- 
vice of the State. The volume of admin- 
istrative work, the measures of economy 
and the need for streamlining the admin=- 
istration to make it more efficient may 
induce the State Government to make 


alterations in the staffing patterns 
of the civil service necessicating eji- 
ther the increase or the decrease 


in the number of pasts. This po- 
wer is inherent in the very con- 
cept of governmental administration. To 
deny that power to the Government is 
to strike at the very roots of proper pub- 
lic administration. The power to abolish 
a post which may result in the holder 
thereof ceasing to be a Government ser- 
vant has got to be recognised. But we 
may hasten to add that any action leg- 
islative or executive taken pursuant ta 
that power is always Subject t> judicial 
review. 


34. It is no doubt true tha: Art. 38 
and Art. 43 of the Constitution insist that 
the State should endeavour to find suffi- 
cient work for the people so that they 
may put their capacity to work into eco- 
nomic use and earn a fairly good living. 
But these articles do not mean that 
everybody should be provided with a 
job in the civil service of the State and 
if a person is provided with one hs 
should not be asked to leave it even for 
a just cause. If it were not so, there 
would be no justification for a small per- 
centage of the population being in Gov- 
ernment service and in receipt of regu- 
lar income and a large majority of them 
remaining outside with no guaranteed 
means of living. It would certairly be an 
ideal state of affairs if work could be 
found for all the able bodied men and 
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women and everybody is guaranteed the 
Tight to participate in the production of 
national wealth and to enjoy the fruits 
“thereof. But we are today far away 
from that goal. The question whether a 
person who ceases to be a.Government 
Servant according to law should be re- 
habilitated by giving an alternative em- 
ployment is, as the law stands today, a 
matter of policy on which the Court has 
no voice, 

i 35. On a fair construction of the provi- 
Sions of Art. 311 (2) of the Constitution 
and a consideration of the judicial pre- 
cedents having a bearing on the question, 
we arə of the view that it is not possible 
to hold that the termination of service 
brought about by the abolition of a post 
effected in good faith attracts Art. 311 (2). 
An analysis of Art. 311 (2) shows that it 
guarantees to a person who is a member 
of a civil service of the Union or an All- 
India service or a civil service of a State 
Or holds a civil post the right to defend 
himself in any proceeding leading to his 
dismissal, removal or reduction in rank, 
It requires that in such a case an inquiry 
should precede any such action. at that 
inquiry he should be informed of the 
charges against him and given a reason- 
able opportunity of being heard in re- 
spect of those charges. Where it is pro- 
posed after such inquiry to impose upon 
him ary such penalty, such penalty may 
be imposed on the basis of the evidence 
adduced during such inquiry and it 
Shall not be necessary to give such per- 
son any opportunity of making repre- 
sentaticn on the penalty proposed. The 
second proviso to Art. 311 (2) of the Con- 
stitution sets out the circumstances when 
that clause would not apply. These pro- 
visions show that Art. 311 (2) deals with 
the dismissal, removal, or reduction in 
rank as a measure of penalty on proof 
of an act of misconduct on the part of 
the official concerned. This fact is em- 
phasised by the introduction of the words 
‘an inquiry in which he has been inform- 
ed of the charges against him’ in Arti- 
cle 31r (2) when it was substituted in 
the plaze of the former clause (2) of 
Art, 311 by the Constitution (Fifteenth 
Amendment) Act, 1963 which came into 
force on Oct. 5, 1963. In the circum- 
stances it is difficult to hold that either 
the decision in Moti Ram Deka’s case 
(AIR 1264 SC 600) (supra) or the deci- 
‘sion in Papanna Gowda’s case (1969 Lab 
IC 730) (Mys) (supra). lays down that the 
previsions of Art. 311 (2) should be com- 
plied with before the services of a Gov- 
ernment servant are terminated as a con- 
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sequence of the abolition of the post held 
by him for bona fide reasons. In view of 
the foregoing, it cannot be said that the 
Act impugned in these petitions by which 
the village offices in the State of Tamil 
Nadu were abolished contravenes Arti- 
cle 311 (2) of the Constitution. 


86. We have now to consider the sub- 
mission based on Art. 14 of the Consti- 
tution. This aspect of the case has to be 
examined from two angles — (i) whether 
the step taken by the Legislature to abo- 
lish the village offices in question is so 


arbitrary as to conflict with Art. 14 of- 


the’ Constitution and (ii) whether un- 
equals have been treated as equals by 
the Legislature. 

37. While dealing with the first point 
it is to be observed that the posts of vil- 
lage officers which were governed by the 
Madras Act II of 1894, the Madras 
Act III of 1895 and the Board’s Standing 
Orders were feudalistic in character and 
the appointments to those posts were 
governed by the law of primogeniture, 
the. family in which the applicant was 
born, the village in which he was born, 
and the fact whether he owned any pro- 
perty in the village or not. These factors 
are alien to modern administrative service 
and are clearly opposed to Arts. 14 and 
16 of the Constitution. No minimum edu- 
cational qualifications had been prescrib~ 
ed. It was enough if the applicants knew 
reading and writing in the case of some 
of them. The posts were not governed by 
the regular service rules applicable gen- 
erally to all officials in the State service. 

ightly therefore, the Administrative 
Reforms Commission recommended their 
abolition and reorganisation of the vil- 
lage service. The relevant part of the Re- 
port of the Administrative Reforms Com~< 
mission reads thus : 


“The concept of service was conspicu- 
ously absent in this relationship. Village 
officers were part-time employees and 
not subject to normal civil service dis~“ 
cipline. They do not function from pub- 
lic offices where they were expected to 
receive people and transact public busi- 
ness, All accounts, survey and registry 
records were in their private custody. 
Villagers had to go to the residences of 
village officers and await the latter’s 
convenience for referring to public re- 
cords or for getting extracts from them. 
This reduced the accessibility particular- 
ly of “high caste” village officers to the 
poor farmers of the “backward and un- 
fouchable” communities. Their emy 

1982 S. C./71 VI G—5 l 


K. Rajendran v, State of Tamili Nadu 
oluments for the part-time service, were 


S.-C., 1121 


meagre and appeared to be an honorarium 
rather than a living wage. Communica- 
tions and living conditions in villages be- 
ing difficult, subordinate inspecting off- 
cers were dependent on the private hos- 
pitality of village officers during their 
Official visits. These factors led fo the 
village officers developing an attitude of 
condescension in their dealings with vil- 
lagers. Even though the hereditary prin- 
ciple was held to be unconstitutional re- 
cently, the members of their families still 
get preferential treatment, even if in- 
formally, in filling up vacant offices. In 
recent times, village officers have gen- 
erally ceased to be leading and affluent 
ryots and are reduced to earn their 
livelihood largely through the misuse of 
their position.” l 

38. The problems involved in the re- 
organisation of Revenue villages jin 
Tamil Nadu were also discussed in the 
Report of Mr. S. P. Ambrose, I.A.S. sub- 
mitted to the State Government in Jan- 
uary, 1980. In the course of the Report, 
he observed : 


"4.2. Re-organisation of Revenue Vil- 
lages — 4.2.1. In view of the considerable 
increases in the total beriz of villages, 
particularly those with extensive irri- 
gated areas, new rules for the regulation 
and distribution of water in the project 
areas and in old ayacut areas. and the 
reduced work and responsibilities of the 
talayaris on account of the increase in 
the .strength of the regular police estab- 
lishments the norms, for determining the 


‘strength of the village establishment, as 


laid down in B. P. Ms. No. 324, dated the 
9th Dec. 1910, read with B. P. Ms No. 231, 
dated the 23rd Feb. 1921, no longer hold 
good. 


4.2.2. The size of the survey villages 
vary widely; 477 hectares is-the extent 
of the smallest village and 20,947 hec- 
tares is the extent of the biggest village. 
In terms of population, the smallest has 
a population of 33, while the largest has 
a population of 12,777. Even though sur- 
vey villages have been grouped to form 
convenient revenue groups for purposes 
of village administration, the size of 
revenue groups also vary widely. With 
the increases in the area cultivated, area 
irrigated (both from Government and 
private sources) and the number of pat- 
tas the work load in most villages has 
increased considerably now. The ques- 
tion for consideration is whether a com- 
prehensive exercise to reorganise the re- 
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venue villages into convenient and viable 
village administrative urits with refer- 
ence to the existing work load should be 
attempted, and thereafter tq revise the 
strength of the village establishment by 
laying down fresh norms for determin- 
Ing its strength. This will ke a major 
administrative exercise. If convenient 
village administrative units wich, more 
or less, equal work load are to be con- 
stituted, several factors like erea culti- 
vated (gross and net), aréa irr.gated, crop 
pattern, population, number of patta- 
dars and beriz have to b= takan into ac- 
count, Before this is attempted, the 
major policy issue is whether lo continue 
the present part-time system of village 
officers or to have regular, transferable 
Government servants as Village Officers in 
charge of bigger administrative units- as 
recommended by the Adminisirative Re- 
forms Commission.” 


39. Having regard to the ekolition cf 
similar village offices in the neighbouring 
States of Karnataka and Adhreé Pradesh 
and the agitation in the State of Tamil 
Nadu for reorganisation of vilage ser- 
vice, it cannot be said that the decision 
to abolish the villege offices which wer2 
feudalistic in character and anachronisms 
in the modern age was arbitrary or un- 
reasonable. Another aspect of the sem? 
question is whether the impugned leg- 
islation is a colourable one passed with 
the object of treating the incumbents of 
village offices in an unjust way. A simi- 
lar contention was rejected by this 
Court in B. R. Shankaranarayana v. 
State of Mysore, AIR 1966 SC 1571 in 
which the validity of the Myscre Village 
Offices Abolition Act (14 of IE) which 
tried to achieve more or less a similar 
object arose for consideration, with the 
following observations at pages 1575- 
1576 (of ATR): 


“(13) As pointed out by this Court in 
Gajapati Narayan Deo’s case, AIR 1953 
SC 375, the whole doctrine of 23lourable 
legislation resolves itself into the ques- 
tion of competency of a particalar legis- 
lature to enact a particular law. If the 
legislature is competent to pass the parti- 
cular law, the motives which irpel it to 
pass the law are really irrelevant. It is 
open to the Court to scrutinize che law to 
ascertain whether the legislaure by de- 
vice, purports to make a law whizh, though 
in form appears to be within its sphere, 
in effect and substance, reache3 beyond 
it. 

(14) Beyond attempting the argument 
that the impugned Act is a viece cf colour- 
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able legislation, learned Counsel for the 
appellant has not succeeded in substantia- 
ting his contention that the Act and the 
Rules made thereunder are merely a de- . 
vice for removing the present incum- 
sents from their office. The provisions 
of the Act and the rules made thereunder 
Plainly provide for the abolition of here- 
ditary village offices and make those 
Offices stipendiary posts. The Act makes 
no secret of its intention to abolish the 
hereditary posts. 

(15) It is argued that even after aboli- 
tion, the same posts are sought to be con- 
tinued. It is no doubt true that the names 
of the offices have not been changed but 
there is a basic structural difference be- 
tween the posts that have been abolished 
and the posts that have been created. 
The posts created by the new Act are 
Slipend:ary posts. They carry salaries 
according to the grad2s created by the 
rules. The incumbents are transferable 
and their service is pensionable. Dif- 
ferent qualifications are prescribed for 
the new posts. From a consideration of 
the incidents attaching to the new posts 
it is clear that the old posts have been 
abolished and new posts have been. creat- 
ed and that the whole complexion of 
the pos*s has been changed. 

16) The result is that in our opinion 
the impugned Act cannot be held to be a 
piece of colourable legislation and as such 
ir-valid.”’ 

40. A learned discussion on all the 
points raised in the above case is found 
in the judgment of the High Court of 
Mysore in Honnalige Gowda v. State of 
Mysore, (AIR 1964 Mys 84). Hence the 
above contention has to be rejected. 

41. The next contention of the peti~ 
tisners which is of some substance and 
which is based again on Art. 14 needs to 
be examined here. It is seen from S. 2 
(e) of the Act that the expression ‘part- 
time village officer’ is defined as follows: 

“2.(e) “part-time village officer” means 
Village Headman (including Additional 
Village Headman, Village Karnam (in- 
cluding Chief Karnam and Additional 
Village Karnam) or Triune Officer ap- 
pointed under — 

(i) the Madras Proprietary Estates’ 
Village Service Act, 1894 (Madras Act II 
of 1894. or the Madras Hereditary Vil- 
lage Offices Act, 1895 (Madras Act IT of 
1895); 

(it) the Boerd’s Standing Orders; 

(iii) the Tamil Nadu Village Officers 
Service Rules, 1970 or any other rules 
made under the proviso to Article 309 of 
the Constitution; or 
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(iv) any other law, 
but does not include Grama Kuvalar, 
Grama Paniyalar and Pasana Kavalar;” 

42, By S. 3 of the Act, the posts held 
by the part-time village officers, as de- 
fined above, are abolished. As a conse- 
quence of the above provision not mere~ 
ly posts of officers appointed under the 
Madras Act No. H of 1894, the Madras 
Act No. II of 1895 and the Board’s 
Standing Orders prior to Dec. 16, 1970 
but also the posts held by officers ap- 
pointed after that date under the Rules 
made under the proviso to Art. 309 of 
the Constitution Le. The Tamil Nadu Vil- 
lage Officers Service Rules, 1970 or any 
other rule made by the Governor have 
been abolished. It is argued that the 
abolition of posts of officials appointed 
after Dec. 16, 1970 under the Rules made 
under the proviso to Art. 309 of the 
Constitution is violative of Art. 14 of the 
Constitution. We have given our anxious 
consideration to this submission. Any 
classification should satisfy two tests— 
(i) that there exists an intelligible dif- 
ferentia between those who are grouped 
together and those who are not includ- 
ed in the group and (ï) that there exists 
a reasonable nexus between the differ- 
entia and the object for which classifica- 
tion is made. As stated earlier the ob- 
ject of the impugned legislation is to abo- 
lish posts which were part-time in na- 
ture and which had come into existence 
under laws which were feudalistic in 
character and to replace them by posts 
held by new incumbents who are recruit- 
ed under it. The question for considera- 
tion is whether the grouping together of 
the part-time posts mentioned in Sec- 


tion 2 (e) of the Act is  unconsti- 
tutional. There is no’ dispute that 
up to Dec. 16, 1970 all appoint- 


ments to village offices were being made 
under the two Madras Acts referred to 
above and the Board’s Standing Orders 
on the basis of factors dealt with above. 
But after Dec. 16, 1970,- recruitment was 
being made in accordance with the Tamil 
Nadu Village Officers Service Rules, 1970. 
By the said Rules a new service of part- 
time village officers was constituted, R. 5 
thereof prescribed the minimum educa- 
tional qualification and the tests which 
an applicant had to pass to be eligible 
for being appointed. The Rules fixed the 
age of superannuation at 55 years. But 
even under these Rules, the persons who 
Were appointed were part-time village 
officers who were paid a fixed amount 
every month by way of remuneration. 
The nature of duties performed by them 
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and the responsibilities ihey had to dis- 
charge were also the same. The posts held 
by them were non-pensionable posts. Un- 
der the Act and the Rules framed there- 


‘under, the village administrative officers 


to be appointed are to be recruited direct- 
ly. No person shall be eligible for ap- 
pointment to the post of a village admin- 
istrative officer unless he possesses tha 
Minimum general educational gqualifica~ 
tion referred to in R. 12 (a) (i) of Part 
IT .of the Tamil Nadu State Subordinate 
Services Rules and prescribed in Sche- 
dule I to the said Part II. Every person 
appointed to the post has within a period 
of one year from the date on which he 
joins duty to undergo the training and 
pass the tests prescribed by Rule 9 of the 
Rules made under the Act. Every person 
appointed as a village administrative offi- 
cer is liable to be transferred from one 


place to another. The age of superannua- 


tion is fixed at 58 years. The said posts 
are no longer part-time posts and the 
holders thereof are full-time Government 
Nfficials entitled to draw salary every 
month in the scale of Rs. 350-10-420-15- 
600 and other allowances and these posts 
are pensionable posts. It is also to be seen 
from the recommendations of the Admin- 
istrative Reforms Commission and other 
material placed before us that the reve- 
nue villages will be reorganised so as to 
form viable administrative units which 
would require the services of a whole 
time village administrative officer. The 
area under a village administrative officer 
is much larger than many of the existing 
revenue villages. When such reorganisa- 
tion of the village administration is con- 
templated, it would not be possible to 
allow charges of diverse sizes to continue 
to remain in any part of the State of 
Tamil Nadu. In these circumstances, even 
though the village officers appointed after 
Dec. 16, 1970 are in a way different from 
the village officials appointed prior to 
that date, they too cannot be equated 
with the new village administrative off- 
cers who will be appointed under the 
Act and the Rules made thereunder. It 
cannot, therefore, be held that Art. 14 oì 
the Constitution has been violated in 
abolishing the posts held by those ap- 
pointed after Dec. 16, 1970. 

43. The petitioners in Writ Petitions 
Nos. 6191, 6355 and 6356 of 1980 who are 
holders of village offices in Tiruttani 
Taluk and Pallipatu area have questioned 
the irapugned Act on the ground that the 
State Legislature could not pass the law 
without the previous approval of the Cen- 
tral Government as required by the pro- 
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viso to sub-section (4) of S. 43° of the 
Andhra Pradesh and Madras (Alteration 
of Boundaries) Act, 1959 (Central Act 56 
of 1959). The area in which these peti- 
- fioners were working as village officials 
forms part of the transferred territories 
transferred from Andhra Pradesh to 
Tamil Nadu nder the aforesaid Act. 
Their contention is that since they were 
working as village officials in the said 
area prior to the commencement of the 
abovesaid Act, the conditions of their ser- 
vice could not be altered to “heir pre- 
fudice without obtaining the previous 
approval of the Central Government. Sec~ 
tion 43 of the Andhra Pradesh and Mad- 
ras (Alteration of Boundaries) Act, 1959 
reads) 

“43. Provisions relating to sServices—~ 

(1) Every person, who imme-sfiately be- 
fore the appointed day, is serving in con- 
nection with the affairs of Andara Pra- 
desh or Madras shall, as from that day, 
continue so to serve, unless he is required 
by general or special order of the Cen- 
tral Government to serve provisionally in 
connection with the affairs of tne other 
State. g 

(2) As soon as may be after the appoint- 
ed day, the Central Government shall, by 
general or special order, determine the 
State to which every person provisionally 
allotted to Andhra Pradesh or Madras 
shall be finally allotted for service and 
the date from which such allotrrent shall 
take effect or be deemed to heve taken 
effect. | 

(3) Every person who is finally allotted 
under the provisions of sub-section (2) to 
Andhra Pradesh or Madras shall, if he 
is not already serving therein, be made 
available for serving in that State from 
such date as may be agreed upon between 
the two State Governments or in default 
of such agreement, as may be determined 
by the Central Government, 

(4) Nothing in this section shall be 
deemed to affect, after the appointed day, 
the operation of the provisions of Chap- 
ter I of Part XIV of the Constitution in 
relation to the determination of the con- 
ditions of service of persons serving in 
connection with the dffairs of Andhra 
Pradesh or Madras. 

Provided that the conditions of service 
applicable immediately before the ap- 
pointed day to the case of any person 
provisionally or finally allotted te Andhra 
Pradesh or Madras under this section 
żball not be varied to his disadvantage 
except with the previous approval of thé 
Central Government. 
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(5) The Central Government may at 
any time before or after the appointed 
day give such directions to either State 
Government as may appear to it to be 
necessary for the purpose of giving effect 
to the foregoing provisions of this section 
and the State Government shall comply 
with such directions.” 


44. The answer of the State Govern- 
ment to the above contention is that the 
Petitioners in these petitions are not 
allotted under S. 43 (2) of the abovesaid 
Act to the State of Tamil Nadu and hence 
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the proviso to sub-sec. (4) of S. 43 is not | 


applicable. The petitioners have not 
shown any such order of allotment under 
5. 43 (2). Hence the proviso to sub-sec. (4) 
of S. 43 is not attracted. Under S. 43 (4) 
of the abovesaid Act, the State Govern- 
ment is entitled to deal with all the offi- 
cials in the areas transferred to them in 
accordence with Chapter I of Part XIV 
of the Constitution. The above contention 
is, therefore, rejected. 


45. In the course of the hearing on a 
Suggestion made by the Court, the learn- 
€d Attorney General filed a memorandum 
which reads as follows: 

“All the erstwhile Village Officers who 
possess the minimum general educational 
qualification as required under the Aboli- 
tion Act and irrespective of their age (but 
subject to the rule of retirement framed 
under the Abolition Act and the Rules 
framed thereunder) will be screened by a 
Committee to be appointed by the Gov- 
ernment, They need not make any appli- 
cation and they need not also appear for 
any test conducted by the Tamil Nadu 
Public Service Commission for the post of 
Village Administrative Officer. Guidelines 


. to the Committee will be as follows:-— 


` (1) Punishment 

(2) Physical condition. 

Alt the persons selected by the Commit- 
tee will be appointed by the competent 
authorities and relaxation in respect of 
age will be given. They will be new ap- 
pointees under the Abolition Act and will 
be governed by the provisions of the 
Act and the rules made thereunder. Come 
pensation will not be available to those 
who are so appointed. 

The remaining vacancies will be filled 
up from among the candidates already 
selected by the Tamil Nadu Public SE 
vice Commission.” 


46- After the above petłtions were 
filed under the interim orders passed in 
these ceses all the officials involved in 
these cases are being paid the honorari~ 
um by the State Government. Those who 
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. fail in these petitions would have become 
liable to repay the amount which they 
have thus drawn in excess of the compen- 
sation, if any, they may be entitled to. 
It is submitted by the learned counsel for 
the State of Tamil Nadu that the State 
Government will not take steps to re- 
cover such excess amount, The above 
statement is recorded, 


47. The attitude displayed by the 
State Government in filing the memoran« 
dum referred to above and in making a 
statement to the effect that the amount 
paid pursuant to the interim orders in 
excess of the compensation payable to the 
village officials concerned will not be re- 
covered is a highly commendable one and 
we record our deep appreciation for the 
laudable stand taken by the Government. 


48. It was, however, strenuously urg- 
ed by Shri R. K. Garg that those who 
have to vacate the posts would be with- 
out any work and some of them have 
large families and that compensation, if 
any, payable to them is very inadequate. 
He urged that it was the duty of the 
State Government to make adequate pro- 
vision pursuant to Art. 38 and Art. 43 of 
the Constitution. These Articles are in 


Part IV of the Constitution. They are not - 


enforceable by the courts but they are 
still fundamental in the governance of the 
country. 


49. The nature of the relationship that 
exists or ought to exist between the Gov- 
ernment and the people in India is dif- 
ferent from the relationship between the 
ruler and his subjects in the West. A 
study of the history of the fight for 
liberty that has been going on in the West 
Shows that it has been a continuous agi- 
tation of the subjects for more and more 
freedom from a king or the ruler who had 
once acquired complete control over the 
destinies of his subjects. The Indian 
tradition or history is entirely different. 
The attitude of an Indian ruler is depict- 
ed in the statement of Sri Rama in the 
Ramayana thus: 


adati arat avast vafefer 


(Ramayana ITI-10-3) 
Er (the kings) bear the bow 
wield the power) in order to see that 
there is no cry of distress (from any 
quarter)). 
50. The duty of the administrator, 
therefore, is that he should promptly take 
all necessary steps to alleviate the suf- 
ferings of the people even without being 
asked to do so. While attending to- his 
duties an administrator: should always 
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remember the great saying of the Tamil 
Saint Tiruvalluvar:* 
Do nought that soul repenting must de- 
plore, 
If thou hast sinned, ‘its well if thou dost 
. sin no more,’ 
(Let a minister never do acts of which he 
would have to grieve saying. ‘What is 
this I have done, (but) should he do 
(them), it were good that he grieved not.) 
(No. 655 in Tirukkural: Translation by 
Rev. Dr. G. U. Pope and others (Reprint 
1970) p. 175). 

51. An administrator’s actions should 
be such as he is not driven to repent for 
the mistakes he may have committed. 
But if he has committed any. mistakes 
in the past he should try to avoid a re- 
petition of such mistakes. It is significant 
that in Tamil language the equivalent of 
the word ‘people’ is ‘Makkal’ which is 
also sometimes used as the equivalent of 
‘children’, It is for the State Government 
to consider what can be done to those 
who fail in the petitions, This observa- 
tion is made particularly in regard to 
those who were recruited after Dec. 16, | 
1970 under the Rules made under the 
proviso to Art. 309 of the Constitution in 
view of the fact that their recruitment 
was not made on the hereditary princi- 
ple. Those who have passed S.S.L.C. 
examination amongst them come within 
the scope of the statement made by the 
learned Attorney General. But those who 
have merely completed S.S.L.C. exam- 
ination but not passed it fall outside thse 
scope of that statement even though they 
have gained experience while théy were 
in office. We hope and trust that the State 
Government will look into this matter 
purely from a humanitarian point of view. 
This is only a suggestion and not a direc- 
tion, 

52. In the result the petitions are dis- 
missed subject to the following: 

(i) The State Government will give 
effect to the memorandum filed on its be- 
half which is incorporated in this judg- 
ment in the case of those who possess the 
minimum general qualifications prescrib- 
ed under the Act and the Rules made 
thereunder and who were holding the 
posts of part-time village officers . imme- 
diately before the Act came into force. 
The State Government shall re-employ 
all such persons who have not crossed 
the age of superannuation and who are 
Selected as per the memorandum in the 
new cadre within four months from to- 
day. Until they are so selected, they will 
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not be paid any remuneration. Even if 
they are re-employed, the amount paid 
to them pursuant to the interim orders 
will mot be recovered from them. 

(ti) The compensation, if any, payable 
by the State Government under S. 5 of 
the Act to those who cease to be village 
Officers shall be adjusted agamst the 
amount paid pursuant to the interim 
orders passed in these cases. The State 
Government will not recover from them 
any amount paid to them pursuant to the 
Interim orders passed in these cases in 
excess of the compensation, if any, pay- 
able to them. , 

(iii) The interim orders stand vacated 
with effect from April 15, 1982. 

(iv) No casts. 

Petitions dismissed. 
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‘islative functions. 


A.L R. 


Held, that the material produced on be- 
half of the Union of India and the Cor- 
poration to show that the terms and con- 
ditions of service of the employees in 
several other undertakings in the public 
sector compared unfavourably to those of 
the Corporation employees was not con- 
clusive. But the burden of establishing 
hostile discrimination was on the peti- 
ticners who challenged the Amendment 
Act and the rules. It was for them to 
Show that the employees of the Life In- 
surance Corporation and the employees 
of fhe other establishments to whom ths 
provisiors of the Industrial Disputes Act 
were applicable were similarly. circum- 
stanced to justify the contention that by 
excluding the employees of the Corpora- 
tion from the purview of the Industrial 
Disputes Act they had been discirminated 
against, 

In absence of any relevant material 
the Amendment Act of 1981 and the 
Rules made on 2-2-1981 could not be said 
to have infringed Art. 14. AIR 1958 SC 
578 and AIR 1964 SC 600, Distinguished. 

(Para 8) 

(B) Life Insurance Corporation Act 
(1955), S$. 48 (2C) (as added by Amend- 
ment Act 1981) — Rules made under Sec- 
tion 48 (2) (cc) by Central Government do 
not repeal I. D. Act or other laws — Sub- 
sec. (2C) or Amendment Act is not invalid 
on ground of excessive delegation of legis- 
lative functions. ((i) Constitution of India, 
Art, 245 (ii) Life Insurance Corporation 
(Amendment) Act (1981), Preamble). 


Tke Life Insurance Corporation 
Amendment Act (1981) is not invalid on 
the ground of excessive delegation of leg- 
(Para 11) 


Section 48 (2C) read with S. 48 (2) (cc) 
autnorises the Central Government to 
make rules to carry out the purposes of 
the Act notwithstanding the Industrial 
Disputes Act or any other law. This means 
that in respect of the matters covered by 
tae rules the provisions of the Industrial 
Disputes Act or any other law will not be 
operative. Sub-sec. (2C) of S. 48 of the 
Life Insurance Corporation Act in so far 
as it authorises the Central Government 


_to make rules by-passing. the existing 
Act anc Rules ~ 


laws, does not either expressly or by 
implication repeal any of the provisions 
of pre-existing laws; neither does it abro- 
gate them. By-passing a certain law does 
not necessarily amount to repeal or ab- 
rogation of that law. (Paras 9, 10) 

Further, the policy as stated in the 
preamble of the Amendment Act is that 
“Zor securing the interests of the Life 
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Insurance Corporation of India and its 
Policy-holders and to control the cost of 
administration, it is necessary that revi- 
sion of the terms and conditions of ser- 
vice applicable to the employees and 
agents of the Corporation should be un- 
dertaken expeditiously”. The policy stat- 
ed is as clear as offering sufficient guid- 
annce to the Central Government in 
exercising its powers under that Act. AIR 
1954 SC 465 and AIR 1959 SC 512, Rel. 
on. 3 (Para 11) 

(Č) Life Insurance Corporation Act 
(1956), S. 48 (2C) as added by Amend- 
ment Act (1981) — Life Insurance Corpo- 
ration of India Class YM and Class IV 
Employees (Bonus and Dearness Allow- 
ance) Rules (1981), R- 3 — Rule taking 
away advantages of employees regarding 
bonus — Rule can operate only prospec- 
tively — Cannot nullify effect of Writ 
issued by Court earlier. 


Rule 3 operating retrospectively cannot 
nullify the effect of the writ issued in 
D. J. Bahadur’s case— (AIR 1980 SC 2181) 
which directed the Life Insurance Cor- 
poration to give effect to the terms of the 
1974 settlements relating to bonus until 
superseded by a fresh settlement, an in- 
dustrial award or relevant legislation. 
The Life Insurance Corporation (Amend- 
ment) Act 1981 and the Life Insurance 
Corporation of India Class III and Class 
IV Employees (Bonus and Dearness Al- 
lowance) Rules, 1981 are relevant legis- 
lation. However, these rules, in so far as 
they seek to abrogate the terms of the 
1974 settlements relating to bonus, can 
operate only prospectively, that is, from 
Feb. 2, 1981, the date of publication of 
the rules. (Para 13) 


Held that the attempt made by the 1981 
amending Act and the rules thereunder 
to scuttle the payment of bonus with 
effect from a date anterior to the date of 
enactment was liable to fail. The emplo- 
yees were entitled to be paid the bonus 
earned by them before the date of publi- 
cation of the Life Insurance Corporation 
Class III and Class IV Employees (Bonus 
and Dearness Allowance) Rules, 1981. 
AIR 1978 SC 803, Rel. on. (Para 19) 


.(D) Life Insurance Corporation 
(Amendment) Act (1981), Pre. — Life In- 
surance Corporation of India Class IIT and 
Class IV Employees (Bonus and Dearness 
Allowance) Rules (1981), R. 3 — Act and 
Rules do not violate Art. 19 (1) (g) — 
Settlement between L.I.C. and its Class 
HI and Class IV employees regarding 
payment of bonus dt, 24-1-1974 and 6-2- 
1973 — Claim based on settlement is not 
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‘ters; Mr. P. H. Parekh, Advocate 


tion 
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a fundamental right — Cannot be enforc- 
ed through writ jurisdiction Court. ((i) 
Constitution of India, Arts, 19 (4) (g), 32 


and 226; (ii) Industrial Disputes Act 
(1947), Ss. 2 (p) and 18). (Para 7) 
(E) Life Insurance Corporation 


(Amendment) Act (1981), Pre. — Life In- 
surance Corporation ` India Class Tif and 
Class IV Employees (Bonus and Dearness 
Allowance) Rules (1981), R. 3 — Act and 
Rules do not violate Art. 21 — Word ‘life’ 
—~- Does not include livelihood. (Constitu- 
tion of India, Art. 21). AIR 1960 SC 932, 
Rel. on. (Para 7} 


Cases Referred: Chronological Paras 


AIR 1980 SC 2181: (1981) 1 SCR 1083: 
1980 Lab IC 1218 3,7,12, 13, 16, 18, 19 
AIR 1978 SC 803: (1978) 3 SCR 334: 1978 
Lab IC 612 2, 12, 13, 17, 19 
AIR 1974 SC 1660: (1974) 2 SCR 879: 
1974 Tax LR 2017 9 
ATR 1968 SC 1232: (1968) 3 SCR 251 9 
AIR 1964 SC 600: (1964) 5 SCR 683 8 
AIR 1960 SC 932: (1960) 3 SCR 499 7 


AIR 1959 SC 512: (1959) Supp (1) SCR 
792 a E 9, 11 
AIR 1958 SC 578: 1959 SCR 12 8 


AIR 1954 SC 465: (1955) 1 SCR 380 10, 11 
AIR 1954 SC 569: (1955) 1 SCR 290 9 
AIR 1951 SC 332: 1951 SCR 747 9 


Mr. R. K. Garg, Sr. Advocate, Mr. V. 
J. Francis, Mr. Sunil Kumar Jain & Mr. 
D. K. Garg, Advocates with him for Peti- 
tioners in WP. 501/81; Mr. M. K. Rama- 
murthi, Sr. Advocate, Mr. J. Ramamurthi 
& Miss R. Vajai. Advocates with him for 
Petitioners in WPs, 643-44/81: Mr. Vimal 
Dave and Miss Kailash Mehta, Advs., for 
Petitioners in WP. No. 645/81; Mr. A. K. 
Goel, Advocate, for Petitioners in W.P. 
649/81, Mr. Dalveer Bhandari & Mr. H. 
M. Sinth, Advocates, for Petitioners in 
WP. 1866/81; Mr. L. N. Sinha, Attorney 
General, Mr. M. K. Banerjee, Solicitor 
General, Miss A. Subhashini & Mr. R. P. 
Singh, Advocates with them for Respon- 
dent No. 1 in all the matters; Mr. L. N. 
Sinha, Attorney General, M/s. O. C. 
Mathur & Sri Narain, Advocates with 
him for Respondent No. 2 in all the mat- 
for 
Intervener in WP. 501/81; Mr. Somnath 
Chatterjee, Sr. Advocate, Mr. J. Rama- 
murthi & Miss R. Vaigai, Advocates with 
him, for Int€rvener; Mr. Ajoy Kumar 
Banerjee, in WPs. 643-44/81. 
~- GUPTA, J. (For himself and on behalf 
of R. S. Pathak, J.}j:— The validity of the 
provisions of the Life Insurance Corpora- 
(Amendment) Act,. 1981 and the 
Life Insurance Corporation (Amendment) 
Ordinance, 1981 which preceded it is chal- 
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lenged inthis batch of writ peti‘ions. The 
writ petitions have a history bernd them 
which can be conveniently divided into 
three chapters. However, it will be easier 
to follow this history if we refer to some 
of the provisions of the Life ‘Insurance 
Corporation Act, 1956 first. The Life In- 
surance Corporation was constHuted un- 
der the Life Insurance Corporazion Act, 
1956 to provide for the nationalisation of 
life insurance business in India ky trans- 
ferring all such business to the Life In- 
surance Corporation of Indie. Under 
S. 11 (1) of the Act the services of the 
Employees cf insurers whose busimess has 
vested in the Corporation are trensferred 
to the Corporation, Sub-sec, (2) of S. 11 
provides: 

“Where the Central Government is 
satisfied that for the purpose of securing 
uniformity in the scales of remuneration 
and the other terms and conditions of ser- 
vice applicable to employees of insurers 
whose controlled business has been trans- 
ferred to and vested in, the Ccrporation 
it is necessary so to do, or that, in the 
interests of the Corporation and its policy- 
holders, a reduction in the remwmeration 
payable, or a revision of the other terms 
and conditions of service applirable to 
employees or any class of them :s called 
for, the Central Government may, not- 
withstanding anything contained in sub- 
sec, (1), or in the Industrial Discutes Act, 
1947, or in any other law for the time 


being in force, or in any 
award, settlement or azzeement 
for the time being in force, 


alter (whether by way of reduction of 
otherwise). the remuneration and tne other 
terms and conditions of service to such 
extent and in such manner as it thinks 
fit; and if the alteration is not acceptable 
to any employee, the Corporation may 
terminate his employment by giving him 
compensation equivalent to three months’ 
remuneration unless the contract of ser- 
vice with such employee provides for a 
shorter notice of termination.” 
There is an explanation to this sub-sec- 
tion which is not relevant for the present 
purpose, S. 48 of the Act empowers the 
Central Government to make rules to 
carry out the purposes of the Act. Sub- 
sec. (2) of S. 48 in Cls. (a) to (m) specifies 
some of the matters that the rules may 
provide for. Sub-sec. (3) of S. 48 states: | 
“Every rule made by the Centrel Gov- 
ernment under this Act shall be ‘aid, as 
soon as may be after it is made, before 
each House of Parliament while it is in 


session, for a total period of thirty days ` 
terms and conditions attached to the 


which may be comprised in one session or 


A. V, Nechane v. Union of India 


ALR - 


in two or more successive sessions, and 
if, before the expiry .of the session imme- 
diately following the session or the suc- 
cessive sessions aforesaid, both Houses 
agree in making any modification in the 
rule or both Houses agree that the rule 
should not be made, the rule shall there- 
after have effect only in such modified 
form or be of no effect, as the case may 
be; so, however, that any such modifica- 
tion or annulment shall be without pre- 
judice to the validity of anything previ-. 
ously done under that rule.” 


S. 49 (1) empowers the Life Insurance 
Corporation of India to make regulations 
to provide for atl matters for 
which provision is expedient for the pur« 
pose of ziving effect to the provisions of 
the Act. Cls. (a) to (m) of sub-sec. (2) of 
S. 49 specify some of the matters the 
regulations may provide for. The matter 
referred to in cl. (b) of sub-sec. (2) is 
“the method of recruitment of employees 
and agents of the Corporation and the 
terms and conditions of service of such 
employees or agents.” Cl, (bb) speaks of 
the terms and conditions of service of 
persons who have become employees oË 
the Corporation under sub-sec. (1) of 
S., 11. 

2. Turning now to the history of the 
litigation. the first chapter begins with 
two settlements reached on Jan. 24, 1974 
and Feb. 6, 1974 between the Life Insur- 
ance Corporation and its Class III and 
Class IV employees. These were settle- 
ments under S. 18 read with S. 2 (p) of 
the Industrial Disputes Act, 1947. The 
settlements were identical in terms: four 
of the five unions of workmen subscribed 
to the first settlement while the remain- 
ing union was a signatory to the second. 
The settlaments cover a large ground in- 
cluding the claim for bonus. Cl. 8 of each 
cf the sectlements was as follows:— 

“Bonus: 

(i) No profit sharing bonus shall be 
Paid. However, the Corporation may, sub- 
ject to such directions as the Central Gov- 
ernment may issue from time to time, 
grant any other kind of bonus to its Clasg 
III and TV employees. 


(ii) An annual cash ‘bonus will be paid 
to all Class III and Class IV employees af 
the rate of 15% of the annual salary (ie, 
basic pay inclusive of special pay, if any, 
and dearness allowance and _ additional 
dearness allowance) actually. drawn by an 
employee in respect of the financial year 
to which the bonus relates, 


(iii) Save as provided herein all other 
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‘admissibility and payment of bonus shall 
be as laid down in the settlement on 
bonus dated the 26th June, 1972.” 

CL 12 of the settlement inter alia pro- 
vides: 

“This settlement shall be effective from 
ist April, 1973 and shall be for a period 
of four years, ie, from lst-April 1973 to 
31st March 1977.” 


In 1975 an Ordinance was promulgated 
called the Payment of Bonus ~(Amend~ 
ment) Ordinance which was subsequently 
replaced by the Payment of Bonus 
(Amendment) Act, 1976. The reference to 
this ordinance and the Act would not 
have been relevant because S. 32 (i) of 
the original Payment of Bonus Act, 1965 
made the said Act not applicable to the 
employees of the Life Insurance Corpo- 
ration, but the Central Government ap- 
pears to have decided also that the em- 
. ployees of establishments not covered by 
the Payment of Bonus Act would not be 
eligible to get bonus and ex-gratia cash 
payment in lieu of bonus would be made. 
Accordingly payment of bonus for the 
year 1975-76 to the employees of the Cor- 
poration was stopped under instructions 
from the Central Government. On a writ 
petition filed ‘by the employees of the 
Corporation in the Calcutta High Court, 
a single Judge of that court issued a writ 
of mandamus directing the Corporation 
to act in accordance with the terms of 
the settlement. Thereafter the Life Insur- 
ance Corporation (Modification of Settle- 
ment) Act, 1976 was passed. Some of the 
employees of the Corporation challenged 
the constitutional validity of the Act by 
filing writ petition in this Court. In 
Madan Mohan Pathak v. Union of India, 
(1978) 3 SCR 334: (AIR 1978 SC 803). 
This court held that the 1976 Act offend- 
ed Art. 31 (2) of the Constitution and was 
as such void and issued a writ of manda~ 
mus directing the Union of India and the 
Life Insurance Corporation to forbear 
from implementing or enforcing the pro- 
visions of the 1976 Act and to pay annual 
cash bonus for the years Ist April 1975 
to 3lst March 1976 and Ist April 1976 to 
3lst March 1977 to Class III and Class IV 
employees in accordance with the terms 
of the settlements. 


3. The second chapter began on Mar. 
$1, 1978 when the Corporation issued a 
notice under S. 19 (2) of the Industrial 
Disputes Act declaring its intention to 
terminate the settlements on the expiry 
of the period of two months. from the 
date the notice was served. On the 
same day another notice was issued by 
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the Corporation under S. 9A of the Indus- 
trial Disputes Act stating that it proposed 
to effect a change in the conditions of 
service applicable to the workmen, The 
change proposed was set out in the an- 
nexure to the notice which reads: 

“AND WHEREAS for economic and 
other reasons it would not be possible for 
the Life Insurance Corporation of India 
to continue to pay bonus on the aforesaid 
basis; . 

Now, therefore, it is our intention to 
pay bonus to the employees of the Cor- 
poration in -terms reproduced hereunder: 

“No employee of the Corporation shall 

be entitled to profit sharing bonus. How- 
ever, the Corporation may, having regard 
to the financial condition of the Corpora- 
tion in respect of any year and subject to 
the previous approval of the Central 
Government, grant non-profit sharing 
bonus to its employees in respect of that | 
year at such rate as the Corporation may 
think fit and on such terms and condi- 
tions as it may specify as regards the eli- 
gibility of such bonus.” ” 
The notices were followed by a notifica- 
tion issued by the Corporation under 
S. 49 of the Life Insurance -Corporation 
Act on May 26, 1978 substituting a new 
regulation for the existing Reg. No. 58 of 
the Staff Regulations. Simultaneously the 
Life Insurance Corporation (Alteration of 
Remuneration and other Terms and Con- 
ditions of Service of Employees) Order, 
1957, called the Standardisation Order, 
made by the Central Government in ex- 
ercise of the powers conferred on it by 
S. 11 (2) of the Life Insurance Corpora- 
tion Act was amended with effect from 
June 1, 1978 substituting a new cl. (9) for 
the original clause concerning bonus. 
Cl. (9) of the Standardisation Order and 
Reg. 58 of the Staff Regulations after 
amendment read as follows: 

“No employee of the Corporation shall 
be entitled to profit-sharing bonus. How- 
ever, the Corporation may, having regard 
to the financial condition of the Corpora- 
tion in respect of any year and subject to 
the previous approval of the Central 
Government grant non-profit sharing 
bonus to its employees in respect of that 
year at such rate as the Corporation may 
think fit and on such terms and condi- 
tions as it may specify as regards the 
eligibility for such bonus.” 

The validity of the said two notices and 
the notification issued for the purpose of 
nullifying any further claim of the work- 
men. to annual cash bonus in terms of the 
Settlements of 1974 was challenged by 
the workmen by filing a writ petition in 
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the Allahabad High Court. The High 
Court allowed the writ petition and: tae 
Corporation preferred an appeal to this 
court. Another writ petition which had 
been filed in the Caleutta High Court chal- 
lenging the said notices and the notifica~ 
tion was transferred to this court, and the 
appeal and this writ petition were heard 
and disposed of by a common judgment, 
The two cases were Civil Appeal No. 2275 
of 1978: (Life Insurance Corporation of 
India v. D. J. Bahadur, (1981) 1 SCR 
1083: (AIR 1980 SC 2181)) and Transfer 
Case No. 1 of 1979: (Chandrashexhar Bose 
v. Union of India, (1981) 1 SCR 1083: 
(AIR 1980 SC 2181)). By a majority the 
appeal preferred by the Corporation was 
dismissed and the transfer petition was 
allowed and a writ was issued by this 
court to the Life Irisurance Corporation 
directing it “to give effect to the terms 
of the settlements of 1974 relating to 
bonus until superseded by a fresh settle- 
ment, an industrial award or relevant 
legislation.” The second chapter closed 
with this decision. 


4. The third chapter begins with the 
promulgation of the Life Insurance Cor- 
poration (Amendment) Ordinance, 198! 
on Jan. 31, 1981. The following changes 
made in the principal Act by the Ordi- 
nance are material. In sub-sec. (2) of S. 48 
of the principal Act a new sub-cl, (cc? 
was inserted with retrospective effect 


from June 20, 1979. Cl. (cc) relates to “the | 


terms and conditions of service of the em- 
ployees and agents of the Corporation in- 
cluding those who became employees and 
agents of the Corporation on the appoint- 
ed day under this Act.” Three rew sub- 
Secs. (2A), (2B) and (2C) were added to 
S. 48. Sub-sec. (2A) says that the regula- 
tions and other provisions as in force im- 
mediately before the commencement of 
the Ordinance with respect to the terms 
and conditions of service of the emplo- 
yees and agents of the Corporation shall 
be deemed to be rules made under cl. (cc) 
of sub-sec. (2). Sub-sec. (2B) provides 
that the power to make rules urider 
cl. (ec) of sub-sec. (2) shall include (i) the 
power to give retrospective effect to such 
rules, and (ii) the power to amend by 
way of addition, variation or repeal the 
regulations and other provisions referred 
to in sub-sec. (2A) with retrospective 
effect, but not from a date earlier than 
June 20, 1979. Sub-sec. (2C) reads as 
follows: i 

“The provisions of cl. (ec) of suk-sec. (2) 
and sub-sec, (2B) and any rules made 
under the said cl. (cc) shall have effect, 
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and any such rule made with retrospéca 
tive eect from any date shall also be 
deemed to have had effect from that date, 
hotwitastanding any judgment, decree or 
order of any court, tribunal or other 
authority and notwithstanding anything 
containeil in the Industrial Disputes Act, 
1947 or any other law or any agreement, 
Settlement, award or other instrument 
for the time being in force.” 


Certain consequential changes were. also 
made in S. 49 of the Act. In cl. (b) of 
S. 49 @: which has been quoted above, | 
the words “and the terms and conditions 
of service of such employees or agents” 
were omitted. This was necessary þe- 
cause the terms and conditions of service 
of the employees and the agents’ with 
regard to which the Corporation was 
empowered to make regulations by S. 49 
(1) of the principal Act is now a matter 
included in cl. (cc) of 5, 48 (2) as one of 
the matters covered by the rule making 
authority of the Central Government 
under S. 48 (1) of the Act. The ordinance 
also omits cl. (bb) from S. 49 (2). Cl. (bb) 
also quoted earlier included the terms 
and conditions of the service of the per- 
sons who had become employees of the 
Corporation under S. 11 (1) of the Act, 
The terms and conditions of service of 
such persons are now included in the 
new cl. (ec) of S. 48 (2). 

5 By notification dated Feb. 2, 1981 
the Central Government in exercise of 
tha powers conferred by Sec. 48 of the 
Life Insurance Corporation Act, 1956 
made the rules called the Life Insurance 
Cerporaticn of India Class ITI and Class 
IV Employees (Bonus and. Dearness 
Allowance) Rules, 1981. The relevant 
rule is BR. 3 which has been given retro- 
spective operation from July 1, 1979, 
Sub-r. (1) of R. 3 provides: “No Class 
OI or Class IV employee of the Corpora- 
tion shall be entitled to the payment of 
any profit sharing bonus or any other 
kind of zash bonus.” Sub-r. (2) of R. 3 
states that notwithstanding what sub- 
T) (1) provides every Class III and Class 
IV emplcyee shall be entitled to a 
payment in lieu of bonus — (a) for the 
veriod commencing from July 1, 1979 
and ending on Mar. 31, 1980 at the rate 
of 15 ver cent of his salary; and 
‘b) thereafter for every year commenc- 
ing on the 1st April and ending on the 
3ist day cf March of the following year, 
at such rate and subject to such condi- 
tions as the Central Government may 


determine having regard to the wage 
level, the financial circumstances and 


other relevant factors. There is a proviso 
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to this sub-rule which says that (i) no 
payment in lieu of bonus shall be made 
to any employee drawing a salary ex- 
ceeding Rs. 1,600/- per month; and 
(ii) where the salary of an employee ex- 
ceeds Rs. 750/~ per month but does not 
exceed Rs. 1,600/- per month, the maxi- 
mum payment to him in lieu of bonus 
shall be calculated as if his salary were 
Rs. 750/- per month. For the purposes of 
this sub-rule, “salary” was explained as 
meaning basic pay, special pay, if any, 
and dearness allowance. Sub-rule (3) of 
R. 3 rescinds Reg. 58 of the Staff Regula- 
tions and all other provisions relating to 
the payment of bonus to the employee 
to the extent they are inconsistent with 
R. 3. 


6. Writ Petition No. 501 of 1981 under 
Art. 32 of the Constitution was filed in 
this court on Feb. 5, 1981 by Shri A. V. 
Nachane and the All India Life Insurance 
Corporation Employees Federation, Bom- 
bay, challenging the validity of the Ordi- 
nance and the aforesaid rules. Similar 
writ petitions by other associations of the 
employees of the Corporation followed. 
In the meantime the ordinance was re- 
pealed and replaced on March 17, 1981 
by the Life Insurance Corporation 
(Amendment) Act, 1981- which received 
the assent of the President of India on 
the same day. The writ petitions were 
suitably amended after the Amendment 
Act came into force. The provisions of 
- the Act are similar to those of the Ordi- 
mance except that the Amendment Act 
adds a new sub-section, sub-sec. (3), to 
S. 49 of the principal Act. The new sub- 
sec, (3) which provides that the regula- 
tions made under S. 49 shall be laid be- 
fore each House of Parliament are simi- 
lar in terms to sub-s. (3) of S. 48 requir- 
ing the rules made by the Central Gov- 
ernment under the Act to be laid before 
each House of Parliament. Sec. 4 of the 
Amendment Act repeals the Ordinance 
but provides that “notwithstanding such 
repeal, anything done or any action 
taken under the principal Act as amend- 
ed by the said Ordinance shall be deem- 
ed to‘ have been done or taken under the 
principal Act as amended by this Act.” 


7. The validity of the Amendment Act 
and the Life Insurance Corporation of 
India Class III and Class IV Employees 
(Bonus and Dearness Allowance) Rules, 
1981 have been challenged on several 
grounds. It was argued that the Act and 
the rules were violative of Arts, 14, 19 
(1) (g) and 21 of the Constitution. It was 
further contended that the said Act was 
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invalid on the ground of excessive dele- 
gation of legislative functions. Another 
contention raised was that in any event 
sub-s, (2C) of S. 48 was invalid to the 
extent it permitted retrospective opera- 
tion to R. 3 to override the order of this 
court disposing of D. J. Bahadur’s case 
(ATR 1980 SC 2181). The challenge based 
on Art. 19 (1) (g) and Art. 21 does not 
appear to have any substance. Apart 
from anything else, a claim based on the 
1974 settlements is certainly not a funda- 
mental right that could be enforced 
through this court. As regards Art. 21, 
the first premise of the argument that 
the word ‘life’ in that Article includes 
livelihood was considered and rejected in 
in re: Sant Ram (1960) 3 SCR 499: (AIR 
1960 SC 932). 

8- The contention that Art. 14 is in- 
fringed arises on the provision of sub=- 
sec. (2C) of Sec. 48 that any rule made 
under cl. (cc) of sub-sec. (2) of that sec 
tion touching the terms and conditions 
of service of the employees of the Cor- 
poration shail have effect notwithstand- 
ing anything contained in the Industrial 
Disputes Act, 1947. It is true that after 
rules are made regarding the terms and 
conditions of service, the right to raise an 
industrial dispute jn respect of matters 
dealt with by the rules will be taken 
away and to that extent the provisions of 
the Industrial Disputes Act will cease to 
be applicable. It was argued that there 
was no basis on which the employees of 
the Corporation could be said to form a 
separate class for denying to them the 
protection of the Industrial Disputes 
Act. The reply on behalf of the Union of 
India and the Life Insurance Corpora- 
tion was that the remuneration that was 
being paid to class HI and class IV em- 
ployees of the Corporation was far in ex- 
cess of what was paid to similarly situat- 
€d employees in other establishments in 
the public sector. Some material was also 
furnished to support this claim though 
they were certainly not conclusive. The- 
need for amending the Life Insurance 
Corporation Act, 1956 as appearing from 
the preamble of the Amendment Act 
and the Ordinance is as follows: “......... 
for securing the interests of the Life In- 
surance Corporation of India and its 
policy-holders and to control the cost of 
administration, it is necessary that revi- 
sion of the terms and conditions of ser- 
vice applicable to the employees and 
agents of the Corporation should be 
undertaken expeditiously.” Referring to 
the preamble of the Act the Attorney- 
General appearing for the Union of India 
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and the Corporation submitted that the 
problem of mounting cost of administra- 
tion led to the making of the impugned 
law. He added that it was felt that no 
improvement in the situation was possi- 
ble by the process of adjudication and a 
policy decision’ was taken that in the cir- 
cumstances the proper course was legis- 
lation and that is why the Amendment 
Act was passed and the impugned rules 
were framed, The learned Attonery Gene- 
ral submitted that it was for ParEament to 
decide whether the situation was remedi- 
able by adjudication or required legisla- 
tion. According to him the Life Insurance 
Corporation Act as amended and the 
rules made after amendment placed the 
Corporation in the same position as other 
undertakings, that the advantages being 
enjoyed by the employees of the Corpo- 
ration which were not available to simi- 
larly situated emplcyees of other under- 
takings have been taken away removing 
what he described as discrimination in 
favour of the employees of the Life In- 
surance Corporation, We have already 
said that the material produced on behalf 
lof the Union of India and the Corpora- 
tion to show that the terms and condi- 
tions of service of the employees in sev- 
eral other undertakings in the public 
sector compared unfavourably to those of 
the Corporation employees was not con- 
clusive, But the burden of establishing 
hostile discrimination was on the peti- 
tioners who challenged the Amendment 
Act and the rules. It was for them ta 
show that the employees of the Life in- 
surance Corporation and the employees 
of the other establishments to whom the 
provisions of the Industrial Disputes Act 
were applicable were similarly circum- 
stanced to justify the contention that by, 
excluding the employees of the Corpora- 
tion from the purview of the Industrial 
Disputes Act they had been discriminat- 
ed against. There is no material before 
us on the basis of which we can hold 
that the Amendment Act of 1981 and the 
rules made on Feb. 2, 1981 infringe Arti- 
cle 14. We do not think that on the facts 
of this case Express Newspapers Lid. v. 
Union of India, 1959 SCR 12: (AIR 1958 
SC 578), and Moti Ram Deka v. General 
Manager, N. E. F. Railways, Maligaon, 
Pandu (1964) 5 SCR 683: (AIR 1964 SC 
600), relied on by the petitioners, have 
any application. l 

9, It was contended. that sub-sec. (2C) 
added to S. 48 of the Life Insurance Cor- 
poration Act, 1956 by the Amendment 
` Act of 1981 was invalid because of ex- 
cessive delegation of legislative functions 
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and that if sub-sec. (2C) which is an in- 
tegral part of the Amendment Act was 
ultra vires, the entire Amendmen; Act 
would be unconstitutional. The Amend- 
ment Act introduced cl. (cc) in S. 48 (D 
authorising „the Central Government to 
make rules in respect of the terms and 
conditions: of service of the employees 
and agents of the Corporation. Sub-sec- 
tion (2C) of S. 48 provides inter alia that 
rules made under cl. (cc) shall have effect 
notwithstanding anything contained in 
the Industrial Disputes Act, 1947 or any 
other law for the time being in force. 
The argument is that the rules made 
under S. 48 (2) (cc) can virtually repeal 
the Industrial Disputes Act and other 
laws to the extent they are inconsistent 
with these rules. Repealing a law, it was 
submitted on the authority of In re Delhi 
Laws Act 1951 SCR 747: (AIR 1951 SC 
332), was an essential legislative function 
which had been delegated to the 
Central Government and that the 
delegation was therefore excessive, It 
is now well settled that it is competent 
for the legislature to delegate to 
other authorities the power to frame 
rules to carry out the purposes of the 
law mace by it (see In re the Delhi Laws 
Act, Raj Narain Singh v. The Chairman, 
Patna Administration Committee, Patna 
(1955) 1 SCR 290: (AIR 1954 SC 569), 
and D. S. Garewal v. State of ‘Punjab 
(1959) Supp (1) SCR 792: (AIR 1959 SC 
512)) but the essential legislative func- 
tions cannot be delegated. What is essen- 
tial legislative function has been ex- 
plained by Mukerjee, J., in the Delhi 
Laws case (AIR 1951 SC 332 at p. 400) 
as follows : 

“The essential legislative function con- 
sists in the determination or choosing of 
the legislative policy and of formally en-~ 
acting that policy into a binding rule of 
conduct, It is open to the legislature to 
formulate the policy as broadly and with 
as little or as much details as it thinks 
proper and it may delegate the rest of 
the legislative work to a subordinate. 
authority who will work out the details 
within the framework of that policy.” 
In Raj Narain Singh v. Chairman, Patna 
Administration Committee, Patna, a Bench 
of five Judges of this court held that an 
executiva authority can be empowered 
by a statute to modify either existing or 
future laws but not in any essential fea- 
ture. In the instant case S. 48 (2C) read 
with S. 48 (2) (cc) authorises the Central 
Government to make rules to carry out 
the purposes of the Act notwithstanding 
the Industrial Disputes Act or. any other 
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law. This means that in respect of the 
matters covered by the rules the provi- 
sions of the Industrial Disputes Act or 
any other law will not be operative. The 
argument is that sub-sec. (2C) or any 
other provision introduced in the princi- 
pal Act by the Amendment Act does not 
lay down any legislative policy nor sup- 
ply any guidelines as to the extent to 
which the rule-making authority would 
be competent to override the provisions 
of the Industrial Disputes Act or other 
laws. Reference was made to Municipal 
Corporation of Delhi v. Birla Cotton 
Spinning and Weaving Mills, Delhi (1968) 
3 SCR 251: (AIR 1968 SC 1232) and 
Gwalior Rayon Silk Manufacturing 
(Weaving) Company Limited v. Assistant 
Commissioner of Sales Tax (1974) 2 SCR 
879 : (AIR 1974 SC 1660) for the propo- 
sition that unlimited right of delegation 
is not inherent in the legislative power 
itself, j 
10. The question therefore is, does the 
Amendment Act of 1981 lay down no 
legislative . policy or furnish no 
guidance to indicate the nature and ex- 
tent of the modifications that the rules 
will be permitted to make in the existing 
laws to carry out the purposes of the Life 
Insurance Corporation Act, 1956 as 
amended in 1981? Learned Attorney 
General relied on the decision of this 
court in Harishankar Bagla v. State of 
Madh Pra (1955) I SCR 380: (AIR 1954 
SC 465). This was a case-under the Es- 
sential Supplies (Temporary Powers) Act, 
1946. S. 3 (1) of that Act says that the 
Central Government for maintaining or 
increasing supplies of any essential com~ 
modity, or for securing their equitable 
distribution and availability at fair prices, 
may by order provide for regulating or 
‘prohibiting the production, supply and 
distribution thereof and trade and com- 
merce therein. Sub-sec. (2) of S. 3 states 
that without prejudice to the generality 
of the powers conferred by sub-sec. (1), 
such an order may provide inter alia for 
regulating by licences or permits or 
otherwise the production or manufacture 
and transport, distribution, disposal, ac- 
quisition, use or consumption of any es- 
sential commodity, S. 6 of that Act pro- 
vides inter alia that any order made un- 
der S. 3 shall have effect notwithstanding 
anything inconsistent therewith contain- 
ed in any enactment other than that Act, 
In exercise of the powers conferred by 
S. 3 of that Act the Central Government 
made the Cotton Textiles (Control of 
Movement) Order, 1948. cl. 3 of the 
said Order requires a person to take a 
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permit from the Textile Commissioner to 
enable him to transport cotton textiles. 
One of the questions that arose in Hari- 
shanker Bagla’s case (AIR 1954 SC 465) 
was whether S. 6 of the Essential Sup- 
plies (Temporary Powers) Act permitted 
rules to be made by the Central Govern- 
ment repealing by implication an exist- 
ing law, which was an essential legislative 
function and could not validly be dele- 
gated. Mahajan, C. J., speaking for the 
court said (at p. 469) : 


“Section 6 does not either expressly or 
by implication repeal any of the provi- 
sions of pre-existing laws neither does it 
abrogate them. Those laws remain un- 
touched and unaffected so far as the sta- 
tute book is concerned, The repeal of a 
statute means as if the repealed statute 
was never on the statute book. It is wiped 
out from the statute book. The effect of 
S. 6 certainly is not to repeal any one 
of those laws or abrogate them. Its ob- 
ject is simply to by-pass them where 
they are inconsistent with the provisions 
of the Essential Supplies (Temporary 
Powers) Act, 1946, or the orders made 
thereunder. In other words, the orders 
made under S. 3 would be operative in 
regard to the essential commodity cov- 
ered by the Textile Control Order wher- 
ever there is repugnancy in this Order 
with the existing laws and to that extent 
the existing laws with regard to those 
commodities will not operate. By-passing 
a certain law does not necessarily 
amount to repeal or abrogation of that 
law. That law remains unrepealed but” 
during the continuance of the Order 
made under S. 3 it does not operate in 
that field for the time being.” 


We think the Attorney General was right 
in his submission that what has been said 
of S. 6 of the Essential Supplies (Tempo- 
rary Powers) Act should hold good for 
sub-sec, (2C) of S. 48 of the Life Insur- 
ance Corporation Act which is similar in 
terms in so far as it authorises the Cen- 
tral Government to make rules by-pass- 
ing the existing laws. Mahajan, C. J., also 
holds that assuming that the rules fram- 
ed under the Act had the effect of re- 
pealing the existing laws, the power to 
repeal is exercised not by the delegate 
but by the Act itself. This is what he 
says on those points (at p. 469):— 


“Conceding, however, for the sake of 
argument that to the extent of a repugn- 
ancy between an order made under Sec- 
tion 3 and the provisions of an existing 
law, to the extent of the repugnancy, the 
existing law stands repealed by implica- 
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tion, it seems to us that the rereal is not 
by any Act of the delegate, but the re« 
peal is by the legislative Act cf the Par- 
liament itself, By enacting S, 6 Parlia- 
ment itself has declared that an order 
made under S, 3 shall have effect not- 
withstanding any inconsistency fn this 
order with any enactment other than 
this Act. This is not a declaration madé 
by the delegate but the Legisleture itself 
has declared its will that wa" in S. 6, 
The abrogation or the implied repeal is 
by force of the legislative declaration 
contained in S. 6 and is not by force o2 
the order made by the delegate under 
’ 5, 3. The power of the delegation is only 
to make an order under S. 3. Onze the de- 
legate has made that order its >ower is 
exhausted. S. §6 then steps in wherein the 
Parliament has declared that as soon as 
such an order comes into being shat will 
have effect notwithstanding any incon- 
sistency therewith contained in any en- 
actment other than this Act, Farliament 
being supreme, it certainly could make a 
law abrogating or repealing by implica- 
tion provisions of any pre-existing law 
and no exception could be taken on the 
ground of excessive delegation to the Act 
of the Parliament itself.” 


The Attorney General relied strongly on 
these observations in submitting that it 
is not really the rules framed 
Central Government in exercise of the 
delegated authority that override the 
Industrial Disputes Act or any other ex- 
isting law but the power of abrogating 
the existing laws is in sub-sec. QC) of 
S. 48 enacted by Parliament itself. The 
observations quoted above from Hari- 
shanker Bagla’s case which was decided 


by a bench of five Judges appear to sup- - 


port the Attorney General’s conteation. 
11, The question however remains to 
be answered, does the Life Insurance 
Corporation Act, 1956 as amended in 
1981 state any policy to guide the rule- 
making authority? We have earli2r refer 
red to the observations of Mukerjea, J., 
in the Delhi Laws čase that the legisla- 
ture can formulate a policy as broadly 
and with as little or as much delails as 
it thinks proper and may delegate the 
rest of the legislative work to a subordi- 
nate authority who will work out the 
details within the framework of the 
policy. In Harishanker Bagla’s cése (AIR 
1954 SC 465) one of the questions for 
decision was whether S. 3 of the Essen- 
tial Supplies (Temporary Powers) Act, 
1946 amounts to delegation of legislative 
power outside the permissible limits. It 
was held that legislature had lac down 
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a legislative principle which was “mains 
taining or increasing supplies of any es- 
sential commodity,” and “securing their 
equitable distribution and availability at 
fair prices.” That statement was held as 
o:fering sufficient guidance to the Central 
Goverrment in exercising its powers’ un- 
der ‘S. 2. In the instant case the policy as 
Stated in the preamble of the Amendment 
Act is that “for securing the interests of 
the Life Insurance Corporation of India 
and its policy-holders and to control the 
ccst of administration, it is necessary that 
revision of the terms and conditions of 
Service applicable to the employees and 
agents of the Corporation should be 
undertaken expeditiously”. The policy stat- 
ed here is at least as clear as the one held 
in Harishanker Bagla’s case offering suf- 
ficient guidance to the Central Govern- 
ment in exercising its powers under that 
Act. We have referred to S. 48 (3) of the 
Life Insurance Corporation Act which 
requires that every rule made by the 
Central Government under this Act shall 
be taid before each House of Parliament 
snd that if both Houses agree in making 
any modification in the rule or’ both 
slouses agree that the rule should not be 
made, the rule shall thereafter have ef- 
“ect only in such modified form or be of 
no effecz, as the case may be. This court 
In D. S. Garewal v. State of Punjab, 
(ATR 1953 SC 512) observed as follows in 
respect cf a similar provision requiring 
the rules made by the delegated auth- 
ority to be laid on the table of Parlia- 
ment ard making the rules subject to 
modification, whether by way of repeal 
cr amerdment on a motion made by 
Parliament (at p. 518): 


“This makes it perfectly clear that 

Parliament has in no way abdicated its. 
authority, but is keeping strict vigilance’ 
and control over its delegate.” 
In view of what has been held in Hari- 
Shanker Bagla and D. S. Garewal, both 
cf which were decided by a larger bench, 
we do nct find it possible to accept the 
contention that the Act is invalid on the 
ground* o2 excessive delegation of legis- 
lative functions. 


12. It was contended on behalf of the 
petitioners that in any event the provi- 
sions of the Amendment Act of 1981 
could not nullify the effect of the writ 
issued by this court in D. J. Bahadur’s 
case, (AIF, 1980 SC 2181). In our opinion 
this contention has substance. Cl. (cc) of 
S. 48 (2) empowers the Central Govern- 
ment to make rules with regard to the 
terms ani conditions of service of the 
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employees and-agents of the Corporation, 
Sub-sec. (2A) of S. 48 provides that the 
regulations made under S. 49 of the Act 
and “other provisions” as in force before 
the commencement of the Amendment 
Act with respect to the said terms and 
conditions are. to be deemed as rules 
made under cl. (cc) of S. 48 (2). Sub-sec- 
tion (2B) of S. 48 says that the power to 


make rules conferred by cl. (cc) of sub=. 


sec. (2) shall include the power to add, 
vary or repeal the regulations and “other 
provisions” referred to in sub-sec. (2A) 
with retrospective effect from a date not 
earlier than June 20, 1979. Clearly a writ 
issued by this court is not a regulation 
nor can it be described as ‘other provi- 
sion’ which expression possibly includes 
Circulars and administrative directions. 
Sub-sec. (2C) of S. 48 however provides 
inter alia that any rules made under 
cl. (cc) with retrospective effect from any 
date shall be deemed to have had effect 
from that date notwithstanding any judg- 
ment, decree or order of any court, tribu- 
nal or other authority. The order dispos- 
ing of D. J. Bahadur’s case made on Nov. 
10, 1980 reads : 


“In view of the opinion expressed by 
the majority, the appeal is dismissed 
with costs to the first, second and third 
respondents, and the Transfer Petition 
No. 1 of 1979 stands allowed insofar that 
a writ will issue to the Life Insurance 
Corporation directing it to give effect to 
the terms of the settlements of 1974 re- 
lating to bonus until superseded by a 
fresh settlement, an industrial award or 
relevant legislation. Costs in respect of 
the Transfer Petition will be paid to the 
petitioners by the second respondent,” 


The Life Insurance Corporation of India 
Class IT and Class IV Employees (Bonus 
and Dearness Allowance) Rules, 1981 
were made by the Central Government 
on Feb. 2, 198r in exercise of the powers 
conferred by S. 48 of the Life Insurance 
Corporation Act, 1956 as amended by the 
Life Insurance Corporation (Amendment) 
Ordinance, 1981. R. 3 of these rules re- 
lates to the subject of bonus concerning 
Class III and Class IV employees of the 
Corporation. The substance of this rule 
has been set out earlier in this judgment. 
Clearly R. 3 seeks to supersede the terms 
of the 1974 settlements relating to bonus. 
By virtue of Rule 1 (2), Rule 3 “shall be 
deemed to have come into force on the 
- Ist day of July, 1979”. The question is, 
can R. 3 read with R. 1 (2) nullify the 
effect of the writ issued by this court on 
Nov. 10. 1980 in D. J. Bahadur’s case? 
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It seems to us R. 3 cannot make the writ 
issued by this Court nugatory in view of 
the decision of the majority in Madan 
Mohan Pathak v. Union of India, (AIR 
1978 SC 803), to which reference has 
been made earlier. In Madan Mohan 


'Pathak’s case it was contended that since 


the Calcutta High Court had by its judg- 
ment dated May 21, 1976 issued a writ 
of mandamus directing the Life Insur- 
ance Corporation to pay annual cash 
bonus to Class IHI and Class IV: em- 
ployees for the year April, 1, 1975 to 
March 31, 1976 as provided by the 1974 
settlements and this judgment had be- 
come final, the Life Insurance Corpora- . 
tion was bound to obey the writ of man- 
damus and pay as ordered by the High 
Court. The court was dealing with the 
Life Insurance Corporation {Modification 
of Settlement) Act, 1976 in that case. 
Section 3 of that Act provided that the 
terms of the settlements in so far as they 
related to the payment of annual cash 
bonus to Class ITI and Class IV em- 
ployees would not have any force or ef 
fect and be deemed not to have had any 
force or effect from April, 1975. Bhag- 
wati, J., speaking also for Iyer and 
Desai, JJ., observed (at p. 817): 

“Here, the judgment given by the Cal- 
cutta High Court, which is relied upon 
by the petitioners, is not a mere declara- 
tory judgment holding an impost or tax 
to be invalid, so that a validation statute 
can remove the defect pointed out by the 
judgment amending the law with retro- 
spective effect and validate such impost 
or tax. But it is a judgment giving ef- 
fect to the right of the petitioners to an- 
nual cash bonus under the Settlement by 
issuing a writ of Mandamus directing the 
Life Insurance Corporation to pay the 
amount of such bonus. If by reason of 
retrospective alteration of the factual or 
legal situation, the judgment is rendered 
erroneous, the remedy may be by way of 
appeal or review, but so long as the 
judgment stands, it cannot be disregard- 
ed or ignored and it must be obeyed by 
the Life Insurance Corporation. We are, 
therefore, of the view that, in any event, 
irrespective of whether the impugned Act 
is consititutionally valid or not, the Life 
Insurance Corporation is bound to obey 
the writ of Mandamus issued by the-Cal- 
cutta High Court......... f : 
Beg, C. J., who delivered a separate but 
concurring judgment, after pointing out 
the “hurdle in the way” of the peti- 
tioner’s claim based on Art. 19 (1) (£) of 
the Constitution, which was that the Act 
(Life Insurance Corporation {Modification 
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of Settlement) Act, 1976) was passed dur- 
ing the emergency, observed (at pp. 809, 
810 of AIR): 


“The object of the Act was, in effect, 
to take away the force of the judgment 
of the Calcutta High Court recognising 
the settlements in favour of Class III and 
Class IV employees. of the Corporation. 
Rights under that judgment could be said 
to arise independently of Art. 1¢ of the 
Constitution. I find myself in complete 
agreement with my . learned brother 
Bhagwati, J. that to give effect to the 
judgment of the Calcutta High Court is 
not the same thing as enforcing a right 
under Art. 19 of the Constitution. I: may 
be that a right under Art. 19 of tne Con- 
stitution becomes linked up with tke en- 
forceability of the judgment. Neverthe- 
less, the two could be viewed as separ- 
able sets of rights. If the right confer- 
red by the judgment independently is 
sought to be set aside, S. 3 of the Act, 
would, in my opinion, be invalid for 
trenching upon the judicial power. 


I may, however, observe that even 
though the real object of the Act may 
be to set aside the result of the manda- 
mus issued by the Calcutta High Court, 
yet, the section does not mention “his ob- 
ject at all. Probably this was so because 
the jurisdiction of a High Court and the 
effectiveness of its orders derived their 
force from Article 226 of the Constitution 
itself. These could not be touchec by an 
ordinary act of Parliament. Even if Sec- 
tion 3 of the Act seeks to take away the 
basis of the judgment of the Caicutta 
High Court, without mentioning it, by 
enacting what may appear to be a law, 
yet, I think that where the rights ef the 
citizen against the State are concerned, 
we should adopt an interpretation which 
upholds those rights. Therefore, accord- 
ing to the interpretation I prefer to adopt 
the rights which had passed into those 
embodied in a judgment and become the 
basis of a Mandamus from the High 
Court could not be taken away in this im- 
direct fashion.” 


13. The Attorney General referr2d to 
a number of earlier decisions of this 
court wanting us to infer that the obser- 


vations quoted above from the judgment | 
in Madan Mohan Pathak’s case (AIR 1978 


SC 803) did not state the correct law in 
view of the said decisions. But these ob- 
servations expressed the majority view of 
a bench of seven Judges bearing directly 
on the point that arises for decision in the 
instant case and are binding on us. We 
Itherefore hold that R. 3 operating retro- 
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spectively cannot nullify the effect of the 
writ issued in D. J. Bahadur’s case, (AIR 
1930 SC 2181) which directed the Life In~ 
Surance Corporation to give effect to th 
terms of the 1974 settlements relating 
bonus until superseded by a fresh settle- 
ment, an industrial award or relevant 
legislation. The Life Insurance Corpora 
tion (Amendment) Act, 1981 and the Lif 
-nsurance Corporation of India 
II and Class IV Employees (Bo- 
and Dearness Allowance) Rules, 
~9&1 are relevant legislations. How- 
ever in view of the 

In Madan Mohan Pathak’s case, 
rules, in so far as they seek to abrogat 
the terms of the 1974 settlements relatin 
to bonus, can operate only prospectively, 
thet is, from Feb. 2, 1981, the date of pub- 
lication of the rules. The petitions are 
allowed to this extent only. 

14, In the circumstances of the case 
we make no order as to costs. 

CHINNAPPA REDDY, J. (Concur- 
ring):—- 15, I have had the advantage of 
perusing the opinion of my brother 
Gupta, J.. I agree with his conclusion thaf 
the Life Insurance Corporation (Amend- 
ment) Act I of 1981 can operate but pro- 
spectively in so far as it seeks to nullify, - 
the terms of the 1974 settlements in re- 
gard to the payment of bonus, On some 
of the ofher questions I have certain 
reservations, I do not, however, desire to 
express any opinion on those questions 
és my brother Pathak, J., has indicated 
that he is inclined to agree with 
Gupta, J., on those questions. Perhaps 
I will do well to add a few words of my 
cwn on the question of retrospectivity. 
I am spared the necessity of stating the 
facts as those that are necessary have 
keen stated by my brother Gupta, J. 

15. Tke 1974 settlements provided, 
among various other matters, for the 
payment of annual cash bonus (not a 
groft sharing bonus) to their Class IE 
and Class IV employees at the rate of 
15 per cant of the annual salary. The 
s2ttlemen-s were to be operative from ist 
Apr., 1978 to 31st Mar., 1977. That the 
settlemen:s were to be operative from 
lst Apr., 1973 to 31st Mar., 1977 did not 
mean tha: the settlements would cease to 
be effective peremptorily from 1-4-1977 
and, therefore, the annual cash bonus 
Stipulated under the settlements would 
c2ase to be payable from that date on- 
wards. The settlements would continue to 
be binding even after 31-3-1977 and 
would -o: be liable to be terminated by 
the iss. mce of a unilateral notice by the 
employer purporting to terminate ths 
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settlements. The settlements would cease 
to be effective only when they were re- 
placed by ‘a fresh settlement, an indus- 
trial award or ‘relevant legislation’. This 
-is the law and this was what the law was 
pronounced to be in Life Insurance Cor- 
poration of India v. D. J. Bahadur, (AIR 
1980 SC 2181) on a consideration of the 
relevant provisions and precedents. 

17. The attempt made to supersede the 
settlements, in so far as they related to 
the payment of bonus, by enacting the 
Life Insurance Corporation (Modification 
of Settlement) Act 1976 failed, firstly be- 
cause. the Act was held to violate the 
provisions of Art. 31 (2) of the Constitu- 
tion and secondly because the Act could 
not have retrospective effect so as to ab- 
solve the Life Insurance Corporation 
from obeying the writ of mandamus is- 
sued by the Calcutta High Court, which 
had become final and binding on the par- 
ties. This was the decision of this Court 
in Madan Mohan Pathak v. Union of 
India, (1978) 3 SCR 334: (AIR 1978 SC 
803), all the seven judges who constitut- 
ed the Bench agreeing that the Act vio- 


lated the provisions of Art. 31 (2) and 
four out of the seven Judges, namely, 
Beg, C. J., Bhagwati, Krishna Iyer and 


Desai, JJ., taking the view that the Act 
did not have the effect of nullifying the 
writ of mandamus issued by the Calcutta 
High Court and the other three Judges, 
Chandrachud, Fazal Ali and  Shinghal, 
JJ., preferring not to express any view 
on that question. | 


18. The second attempt to nullify the 
1974 settlements in regard to payment of 
bonus, by issuing notices under S. 19 (2) 
and S. 9-A of the Industrial Disputes Act 
and by amending the Standardisation 
Order and the Staff Regulations, was 
frustrated by the judgment of this Court 
in Life Insurance Corporation of India 
v. D. J. Bahadur, (AIR 1980 SC 2181), 
the Court taking the view that the two 
settlements could only be superseded by 
‘a fresh settlement, 
or relevant legislation’. In this case, the 
Court issued a writ to the Life Insurance 
Corporation “to give effect to the terms 
of the settlements of 1974 relating to 
bonus until superseded by a fresh settle- 
ment, an industrial award or- relevant 
legislation.” 

19. The effect of the two judgments in 
Madan Mohan Pathak’s case (AIR 1978 
Sc 803) and D. J. Bahadur’s case, (AIR 
1980 SC 2181), was clear: the settlements 
of 1974, in so far as they related to bonus, 
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could only be superseded by a fresh set- 
tlement, an industrial award or relevant 
legislation. But any such supersession 
could only have future effect, but not re- 
trospective effect so as to disentitle the 
Class III and Class IV employees of the 
Life Insurance Corporation from receiv- 
ing the cash bonus which had been earn- 
ed by them, day by day, and which the 
Life Insurance Corporation of India was 
under an obligation to pay in terms of 
the writ issued in D. J. Bahadur’s case. 
The present attempt made by the 1981 
amending Act and the rules thereunder 
to scuttle the payment of bonus with ef- 
fect from a date anterior to the date of 
the enactment must, therefore, fail. Ths 
employees are entitled to be paid the 
bonus earned by them before the date of 
publication of the Life Insurance Corpo- 
ration of India, Class IJI and Class IV 
Employees (Bonus and Dearness Allow- 
ance) Rules, 1981. 


Petitions partly allowed. 
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V. D. TULZAPURKAR, D. A. DESAI, 
O. CHINNAPPA REDDY 
AND BAHARUL ISLAM, JJ. 


Writ Petns. Nos. 528-529, 1645, 288, 
293, 362, 363, 374, 388, 404-406, 510, 512- 
14, 644-46, 647, 663-65, 707, 710, 720-22, 
745, 793, 1037 of 1979, 341-43, 344-47, 
5257, 519, 5293, 3531-35, 4322 of 1980, 
4824, 4825, 5246, 3236, 2963, 3472-74, 
8415-17, 3420, 1363-65, 1327-28, 1387-41, 
4101-2, 5326, 4949-50 of 1981 and 311 of 
1982, D/- 7-5-1989. 


Trade Links Limited, New Delhi and 
another ete. etc., Petitioners v. State of 
Uttar Pradesh and another etc. ete., Re- 
Spondents, 


(A) U. P. Excise Act (4 of 1910) (as 
amended by U. P. Amending (Re-enact- 
ment and Validation) Act (5 of 1976), Sec- 
tion 30 (2) — “Or otherwise” — Interpre- 
tation — Grant of FL-2 Licence — Deter- 
mination of licence fee — Methods avail- 
able for, 


The consideration for the grant of FL-~2 
licence could be determined either by 
auction or by calling tenders or other- 
wise. The phrase “or otherwise” in Sec- 
tion 30 (2) was sufficiently wide and con- 
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ferred on its plain grammatical construc- 
tion power on the State Governm=nt or 
the Excise Commissioner to grant the 
licence either by auction or by t=nders 
or partly by auction and partly by ten- 
ders or even by adopting yet other me- 
thods than by auction or by inviting ten- 


ders. In other words, the phase “or 
otherwise” ‘enabled the State Govern- 
ment or the Excise Commissioner to 


adopt a combination of one or more me- 
thods for granting the FL-2 licence and 
determine the licence fee accordingly. 
Having regard to the phrase “or other- 
wise” occurring in the provision ft is im- 
possible to accept the contention that 
only one method to the exclusion of the 
others could be adovted by the respon- 
dents for granting the licence or that one 
type of fee appropriate to tha’ method 
could alone be charged. (Para 12) 
(B) U. P. Excise Act (4 of 1910) (as 
amended by U. P. Amending (Re-enact- 
ment and Validation) Act 5 of 1376) Sec- 
tions 24B (c) and 41 (c) — Notifization by 
Excise Commissioner insérting condition 
for payment of “assessed fee” — Legal- 
ity. i 
The notification D/- 14-4-197@ issued 
by the Excise Commissioner adcing con- 
dition in FL-2 licence, which states that 
the assessed fee “at such scales of sur- 
charge fee as may be prescribed by the 
Government’ shall also be payable by 
the licensee, is not open to challenge on 
the ground that the scales of surcharge 
fee ought to have been prescribed by the 
Government, The Excise Commissioner 
has been statutorily declared ta be the 
agent of the State Governmant~ and 
‘while determining such fee” by framing 
the amended Rule 642 of U. P. Excise 
Manual he acted for and on beheli of the 


State Government, In other words, scales - 


of “assessed fee” under Rule €42 must 
be deemed to have been preser:-bed by 
the State Government. 


TULZAPURKAR, J.:— There is no 
substance in this group of writ petitions 
filed under Art. 32 of the Constitution 
whereby the petitioners, who carry on 
business, inter alia, of the wholasale 
vend of beer and Indian Made Fcreign 
Liquor at various places in the State of 
U. P. on the strength of licences granted 
to them in Form FL-2 under the 1J. P. 
Excise Act, 1910, have challenged the 
constitutional validity of Ss. 1 (2, £ and 
5 .of U. P. Excise (Amendment} Ordin- 
ance No, 4 of 1979 as also the zonstitu- 
tional validity of Ss. 1 (2), 3 and 5 of 
U. P, Excise (Amendment) Act No. 13 of 
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1979 (which replaced the said Ordinance 
No. 4 of 1979) as being violative of their 
fundamental rights under Arts. 14, 19 
and 31 of the Constitution; the peti- i 
tioners have also sought a declaration 
that S. 30 (2), Proviso to cl. (c) of S. 41 
and Explanations I and II to ch. (c) of 
Sec. 41 of the U. P. Excise Act 1910 as 
amended by Ss. 3 and & of the said Ordi- 
nance No, 4 of 1979 as well as by Ss. 3 
and 5 of the said Act Mo. 13 of 1979 and 
the provisions of sub-sec. (2) of S. 1 of 
the said Ordinance (No. 4 of 1979) as 
well as of the said Act (No. 13 of 1979) 
are ultra vires the Consti:ution and have 
craved for the ‘issuance of an appropri- 
ate writ, order or direction restraining 
zhe respondents (the State of U. P., the 
Xxcise Commissioner and other officers) 
either directly or through their agents, 
servants or otherwise from giving effect 
to the amended provision. 


2. It may be stated that the aforesaid 
challenge to the U. P. Ordinance No. 4 
of 1979, “he U. P. Aci No. 13 of 1979 and 
the concerned amended provisions of the 
U. P. Excise Act, 1910 has been made 
solely with a view. to avoid the payment 
of the “assessed fee” which the respon-~ 
dents are seeking to recover from the- 
petitioners in addition to the “fixed fee” 
(auction money) as and by way of con- 
sideration for the grant of licences in 
Form FL-2 for the wholesale vend of 
beer and Indian Made Foreign Liquor. 
However, as it became clear during the 
hearing that even without the amend- 
ments effected in the U. P. Excise Act, 
1910 (being the Principal Act) by the 


said Ordinance No. 4 of 1979 and by the x 


said Act No. 13 of 1979 the “assessed 
fee” in addition to the “fixed fee” (auc- 
tion mon2y) could be and was being re- 
covered under the Principal Act of 1910 
és amended by the U, P. Amending (Re- 
enactment and Validation) Act 5 of 1976 
end the Rules framed thereunder, the 
éeforesaid challenge was given up and no 
arguments in support thereof were at all 
advanced by any of the counsel for the 
petitioners ard the contentions centred 
round the question whether such “assess- 
ed fee” in addition to the “fixed fee” 
(auction money) could be levied and re- 
covered under the Principal Act of 1910 
as amended by Act 5 of 1976. 

3. It was not disputed before us that 
he grant of exclusive privilege of manu- 
facture, supply or sale by wholesale or 
by retail of liquor was always governed 
by the provisions of the Principal Act of 
1919 and the Rules framed thereunder 
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and that licences for wholesale vend of 
beer and Indian Made Foreign Liquor 
were granted in Form FL-2 which con- 
tained the terms and conditions on which 
sales by wholesale of the said commodi- 
ties could be effected by the grantees 
thereof. It appears that prior to April 
1976 these FL-2 licences were not settled 
under any auction system but were re- 
mewable from year to year and the 
licence fee was based on the quantity of 
beer and Indian Made Foreign Liquor 
actually sold from the concerned shop 
and was assessed and charged at the rate 
of Rs. 5/- per quart bottle on spirits and 
60 p. per quart bottle on beers. But from 
April 1976 auction system was introduced 
whereunder FL-2 licences were auction- 
ed under the provisions of paragraph 373 
of the U. P. Excise Manual Vol. I and 
“fixed fee” being the highest bid (auction 
money) accepted at such auction came to 
be charged for the grant of FL-2 licences 
and this system was introduced on the 
strength of the amendments that were 
made in the Principal Act of 1910 by the 
Amending (Re-enactment and Validation) 
Act 5 of 1976. Three or four amendments 
made by Act 5 of 1976 are material and 
we shall refer to these presently : 


4, A new S. 24A dealing with the grant 
of exclusive or other privilege in respect 
of foreign liquor was introduced in the 
Principal Act, which reads as under :— 


“24-A. Grant of exclusive or other 
privilege in respect of foreign liquor. — 
(1) Subject to the provisions of S. 31, the 
Excise Commissioner may grant to any 
person a licence or licences for the ex- 
clusive or other privilege, — 

(a) of manufacturing or of supply by 
wholesale, or of both; or 


(b) of manufacturing or of supplying 
by wholesale, or of both and selling by 
retail; or 

(c) of selling by wholesale (to whole- 
sale or retail vendors); or 

(d) of selling by retail at shops (for 
consumption ‘off’? the premises); 
any foreign liquor in any locality. 

(2) The grant of licence or licences 
under clause (d) of sub-sec. (1) in rela- 
tion to any locality shall be without pre- 
judice to the grant of licences for the 
retail sale of foreign liquor in the same 
locality in hotels and restaurants for 
consumption in their premises. 


(3) Where more licences than one are 
proposed to be granted under clause (d) 
of sub-sec. (1) in relation to any locality 
for the same period, advance intimation 
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of the proposal shall be given to the 
prospective applicants for every such 
licence. i 


(4) The provisions of S. 25, and pro- 
viso to 5. 39 shall apply in relation to 
grant of a licence for an exclusive or 
other privilege under this section as they 
apply in respect of the grant of a licence 
for an exclusive privilege under S. 24.” 
Section 24-B which was also introduced 
by Act 5 of 1976 in the Principal Act 
reads thus : 


“24-B. Removal of doubts.— For the re« 
moval of doubts, it is hereby declared — 


(a) that the State Government has an 
exclusive right or privilege of manufac- 
ture and sale of country liquor and fo- 
reign liquor. 


(b) that the amount described as licence 
fee in clause (c) of S. 41 is in its essence 
the rental or consideration for the grant 
of such right or privilege by the State 
Government: 


(c) that the Excise Commissioner as 
the head of the Excise Department of 
the State shall be deemed, while deter- 
mining or realising such fee, to act for 
and on behalf of the State Government.” 


5. By the same Act S. 30 of the Prin- 
cipal Act was amended and the amended 
S. 30 read thus: 


“30. (1) Instead of or in addition to 
any duty leviable under the Chapter the 
State Government or on its behalf the 
Excise Commissioner may accept pay- 
ment of a sum in consideration of the 
grant of licence for any exclusive or 
other privilege under S. 24 or S. 24-A. 

(2) The sum payable under sub-sec. (1) 
may be determined either by auction or 
by calling tenders or otherwise.” 


6. Sec. 41 of the Principal Act which 
confers power on the Excise Commis- 
sioner to make Rules subject to the pre- 
vious sanction of the State Government 
touching the matters or topics specified 
therein was amended by Act 5 of 1976 
by substituting cl. (c) thereby conferring 
power on the Excise Commissioner to 
frame Rules on the substituted matter or 
topic and the amended cl. (c) runs thus: 

‘“(c) Prescribing the scale of fees or 
manner of fixing the fees payable for 
any licence, permit or pass including 
any consideration for the grant of any 
exclusive or other privilege granted un- 
der S. 24 or S. 24-A or for storing of 
any intoxicant.” 


7. In exercise of the power so confer- 
red upon him under the amended cl. (c) 
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of S. 41, the Excise Commissimer with 
the previous sanction of the State Gov- 
ernment framed Rules called tna U. P, 
Excise (Wholesale and Retail Vend of 
Foreign Liquor) (2nd Amendmer.t) Rules, 
1976 by issing the Notification No. 27/ 
Licence-3 dated 14th April, 1976, which 
were brought into ferce with efect from 
the date of publication in the Gazette, 
namely, ith April, 1976; by this Wotifi- 
cation the existing Rules 639, 641 ard 642 
as appearing in Excise Manual Val. I 
(1962 Edn.) were amended; Rule 639 (2) 
as amended -provides that “licences in 
form FL-2 shall be settleq br bublic 
auction” while Rule 541 as amerced pro- 
vides that “the fee for a licence in form 
FL-2 shall be the amount of money ac- 
cepted at the auction of the licence as 
‘fixed fee’ together with an ‘assesse:] fee’ 
charged on the basis of the scales of sur- 
charge fee prescribed in the next para- 


graph following and Rule 642 as amended 
runs thus: 

“642. The scales of licence fee applica- 
ble to wholesale licences for the vend of 
foreign liquor shall be as follows : 

(i) For a licence in Form FI-l......... 

(ii) For a licence in Form FL- — The 
fixed fee obtained for the licenee at the 
auction in addition to the assessed fees 
¡according to the following scales :— 

(a) Spirits, wines, Rs. 5.00 per rsput- 
liquors etc. of ed quart bottle 
all kinds. on sale to Licens- 
ed vendors. 


Re. 0.60 par reput- 


(b) Beer, Stout and 
ed quart bottle 


other ferment- 


ed liquors. on sale to licens- 
ed vendors. 
Note : The fixed fee in respect of 


licence FL-2: one fourth of. the licence 
fee as obtained in the auction shall be 
payable in advance immediately on the 
acceptance of the bid and the balanze by 
such instalments as may he specifisd in 
the licence to be granted.” 


8. By the very notification deted 14th 
of April, 1976 the Excise Commissioner 
added one more condition in the form of 
a proviso to the terms and conditions of 
FL-2 Licence and the said addition made 
after condition No. 1 (c), runs thus : 


“Provided that the assessment. fea on 
the sales made on the licence in the pre- 
scribed manner at such scales of sur- 
charge fee as may be prescribed by the 
Government and announced at Jhe time 
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of the auction, shall also be payable by 
the licenree,” 


9%. Obviously relying upon the afore- 
said amendments made in the Principal 
Act of 1910 by Act 5 of 1976 (some of 
which were given retrospective effect 
-ram the date of the commencement of 
the Prinzipal Act and others from 16th 
August 1972) and the said amended Rules 
639, 641 and 642 and the insertion of tha 
new condition in the FL-2 Licence (all 
of which came into force from 14th 
April, 1976), the respondents introduced 
thé auction system for the grant of 
licences in Form FL-2 for wholesale 
vend of beer and Indian Made Foreign 
Liquor and started levying and recover- 
ing the “assessed fee” in addition to the 
“fixed fee” (auction money) from the 
grantees of the licences. Question raised 
is whether such levy and recovery are 
legal and valid? 


10. Before we deal with the question 
tt will be desirable to set out the facts 
giving rise to it that lie in a narrow com- 
pass and it will suffice if the facts ob- 
taining in Writ Petition No. 528 of 1979, 
being typically representative - of the 
group, are stated. The petitioners in that 
petition are liquor dealers and carry on 
business inter alia of wholesale vend of 
beer and Indian Made Foreign Liquor 
and for that purpose have wholesale de- 
pots in various districts in the State of 
U. P. For the financial years 1976-77 and 
1977-78 they acquired by auction bids 
wholesale vending rights in respect of 
Indian Made Foreign Liquor at Agra, 
Meerut, Varanasi, Kanpur, Bareilly and 
Dehradun; for the financial year 1978-79 
they similarly acquired wholesale vend- 
ing rights in Indian Made Foreign Liquor 
at Agra, Meerut and Varanasi and for 
fhe financial year 1979-80 they acquired 
by auction similar rights at Agra, Mee- 
rut, Ghaziabad and Pilibhit. In other 
words being the highest bidder at these 
places for these years licences for the 
wholesale vend of Indian Made Foreign 
Liquor in Form FL-2 were granted to 
them. At the time of acceptance of their 
bids at these auctions the petitioners de- 
posited the entire auction money called 
the “fixed fee’ in respect of each of the 
Said years with the respondents. The 
Petitioners’ case is that thereafter the 
respondents are seeking to levy and re- 
cover from them the “assessed fee” at 
the rate of Rs. 5/- per quart bottle ‘on 
spirits and 60 p. per quart bottle on 
keer actually sold during each of the 
financial years by their concerned shops 


~ 
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or depots in addition the “fixed fee”. 
Such levy and recovery of the “assessed 
fee” by the respondents is challenged on 


. two or three grounds indicated here- 


under, 


11. In the first place counsel for the 
petitioners have contended that under 
Sec. 30 (2) of the Principal Act of 1910 
prior to its amendment by U. P. Ordin- 
ance No. 4 of 1979 and U. P. Act 13 of 
1979 it was open to the respondents to 
adopt either one or the other method of 
granting FL-2 licences and determine the 
licence fee payable by the grantee ac- 
cordingly, that is to say the respondents 
could grant the licence “either by auc- 
tion or by calling tenders” and once a 
particular mode was adopted it was in- 
cumbent upon them to apply the same 
for the purpose of determining the sum 
payable by the grantee; in other words 
the contention has been that it was not 
open to them to adopt a combination of 
two or more methods and claim “assess- 
ed fee’ in addition to ‘fixed fee” and 
therefore the instant attempt on the part 
of the respondents to levy and recover 
the “assessed fee’ in addition to "fixed 
fee” would be illegal and without auth- 
ority of law. According to the petitioners 
a combination of two or more methods 
became available to the respondents only 
under Sec. 30 (2) as amended by U. P. 
Ordinance No. 4 of 1979 and by U. P. Act 
13 of 1979. Secondly, the petitioners 
have averred that at the time of the said 


auctions held for each of the said finan~ - 


cial years the bidders were not informed 
that any “assessed fee” had been fixed 
by the State Government which would 
be payable by the successful bidder and 
therefore the persons who gave their 
bids including the petitioners whose 
highest bids were accepted were led to 
believe that no fee over and above the 
auction money would be charged and 
that the successful bidder would be 
granted FL-2 licence merely on payment 
of the auction money. Counsel for the 
petitioners have therefore contended that 
the respondents’ attempt to levy and re- 
cover the “assessed fee” over and above 
the “fixed fee” (auction money) is un- 
warranted and illegal inasmuch as the 
respondents cannot enhance the peti- 
tioners’ contractual liability which was 
limited to the payment of the auction 
money. Yet another contention raised by 
counsel for the petitioners has been that 
as per the newly inserted condition in 
FL-2 licence the “assessed fee” was re- 
quired to be “prescribed by Government 
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and announced at the time of auction” 
but in the instant case such “assessed 
fee” has been prescribed by the Excise 
Comrnissioner and not by the State Gov- 
ernm2nt and was not announced at the 
time of the auction and for this reason 
also -zhe same would not be recoverable. 
As will be shown presently none of these 
contentions has any merit and each one 
is lianle to be rejected. 

12. As regards the first contention a 
plain reading of S. 30 (2 prior to its 
amendment by U. P. Ordinance No. 4 of 
1979 and by U. P. Act No. 13 of 1979 will 
Show that there is no substance in it. The 
Said provision ran thus : 

_ “2. The sum payable under sub-sec. (1) 
may be determined either by auction or 
by calling tenders or otherwise.” 

In other words, the consideration for the 
grant of FL-2 licence could be determin- 
ed either by auction or by calling ten- 





wise? was sufficiently wide and confer- 
red cn its plain grammatical construction 
Powe: on the State Government or the 
Excise Commissioner to grant the licence 
either by auction or by tenders or part- 
ly by auction and partly by tenders or 
even by adopting yet other methods than 
by suction or by inviting tenders. In 
other words, the phrase “or otherwise” 
enabled the State Government or the 
Excise Commissioner to adopt a combi- 
nation of one or more methods for 
granting the FL-2 licence and determine 
the licence fee accordingly. “Having re- 
gard to the phrase “or otherwise” occur- 
ring in the provision it is impossible to 
accept the contention that only one me- 
thod to the exclusion of.the others could 
be adopted by the respondents for grant- 
ing the licence or that one type of fee 
appropriate to that method could alone 
be charged. It is true that sub-sec. (2) of 
S. 3C as amended by U. P. Ordinance 
No. = of 1979 or by U. P. Act No. 13 of 
1879 runs thus : 


“2. The sum payable under sub-sec. (1) 
may either be fixed by auction or invit- 
ing ienders or otherwise or be assessed 
On the basis of the sales made or quota 
lifted under the licence or partly fixed 
and partly assessed in the aforesaid man- 
ner, l 


But in our view it is manifestly clear 
that the aforesaid amended provision is 
clarificatory of the legal position which 
obtained under S. 30 (2) that was opera- 
tive prior to the said amendment. In this 
view of the matter the first contention 
has to be rejected. 
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13. The second contention kas been 
that since at the time of holding the con- 
cerned auctions the bidders were not in- 
formed that any “assessed fee’ had been 
prescribed by the State Government 
which would be pavable by the success- 
ful bidder and since bids were offered 
on the representation that the saczessful 
bidder would be granted FL-@ licence 
merely on payment of the “fixel fee” 
(auction money) the respondents’ attempt 
to levy and recover the “assessed fee” 
over and above the “fixed fee” would be 
unwarranted and illegal because the re- 
Spondents cannot enhance the contractual 
liability of the successful bidder which 
was limited to payment of the auction 


money. There are two answers to this. 


contention. In the first place it was not 
disputed before us that to the krowledge 
of all the bidders these auctions for the 
grant of FL-2 licences were held under 
the provisions of the Principal Act of 
1910 as amended by Act 5 of 1£76 and 
the Rules framed thereunder whick were 
then in force. -We have already referred 
to the provisions of the amended Er. 639 
(2), 641 and 642 which were pubHsned in 
the Gazette and brought into force with 
effect from 14th of April, 1976 and ad- 
mittedly all auctions for the cinancial 
year 1976-77 were held subsequent to 
that date. Under the amended Fiuie 641 
it was clearly provided that the fee for 
the FL-2 licence shall be the amount of 
money accepted at the auction of the 
licence as “fixed fee” together with the 
“assessed fee” charged on the besis of 
the scales of sucharge-fee prescr-bed in 
the next following Rule and the amend- 
ed’ Rule 642 prescribed the scales at 
which the ‘assessed fee” would be so 
charged. In other wards, the bidders who 
‘Save their bids must be deemed tg have 
knowledge of the provisions oi -the 
aforesaid Rules subject to which she auc- 
tions were held and therefore it is diffi- 
cult to accept the contention tha- the 
bidders including the successful bidder 
whose highest bid was accepted cffered 
their bids believing that only “fixed fee” 
would be charged. Secondly, the aver- 
_ment of the petitioners that at the time 
of these auctions the bidders were not 
informed that any “assessed fee’ had 
been fixed or prescribed which would: be 
payable by the successful bidder :s not 
quite correct. It has been admitted by 
fhe petitioners that at the time of these 
auctions the new condition that was in- 
serted by the Excise Commissioner in the 
FL-2 licence by his Notification dated 


Trade Links Ltd., New Delhi v. State of U. P, 


A.LR, 


14th April, 1976 was read out and this 
newly inserted condition runs thus : 


“Provided that the assessment fee on 
the sales made on the licence in the pre- 
scribed manner at such scales of sur- 
charge fee as may be prescribed by the 
Government and announced at the time 
of the auction, shall also be payable by 
the licensee,” 


If admittedly the aforesaid condition in= 
Serted in FL-2 licence was read out at 
the time of the auction then it is clear 
that the fact that “assessed fee’ on the 
Sales made on the licence was also pay- 
able by the licensee was announced at 
the time of the auction. The only griev-~ 
ance made by the petitioners has been 
that ths prescribed ‘Scales of surcharge 
fee (under Rule 642) were not announc- 
2d but that is neither here nor there, for, 
if conce it was announced at the time of 
the auction that “assessed fee” on sales 
affected on the licence at the prescribed 
scales shall also be payable by the 
licensee. then obviously the bidders were 
Dut on enquiry to find out what scales 
of surcharge fee had been prescribed 
under the relevant Rule. In other words 
the bidders present at these auctions had 
Full knowledge that “assessed fee” at 
prescribed rates will also be charged and 
it was with full knowledge of this -posi- 
fion that they gave their bids. If that be 
s0, there is no question of the respon~ 
denis’ attempting to enhance the con- 
tractual liability of the successful bid~« 
der. It will be interesting to mention in 
this context that the respondents have 
stated in their counter-affidavit that not 


oniy did the bidders know that “assess- x 


ed fee” would be charged over and above 
the “fixed fee” (auction money) but 


‘many of the successful bidders to whom 


FL-2 licences were granted have actual- 
ly passed on the “assessed fee” at tha 
prescribed rates to and recovered the 
same from the retailers to whom they 
have effected sales of beer and Indian 
Made Foreign Liquor. At least in the 
zase of those petitioners before us who 
have done so the aforesaid plea put for- 
ward on their behalf cannot be regarded 
as honest. The second contention there- 


` fore fails and is rejected. 


14. ‘The last contention is merely re- 
quired to be stated to be rejected. In 
support of that contention reliance was 
pleced on the newly inserted condition 
in FL-2 licence which states fhat tha 
assessed fee “at such seales of surcharge 
fee as may be prescribed by the Govern- 
ment” shall also be payable by the 


r 
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licensee, while actually the scales of Expression “as soon as may be” — 
surcharge fee have been prescribed by Means “as soon as practicable” — (i) 


the Excise Commissioner by framing the 
amended Rule 642 in exercise of the 
powers conferred upon him by cl. (c) of 
S. 41 of the Principal Act. Counsel urged 
that scales of surcharge fee ought to have 
been prescribed by the Government. In 
this connection we might refer to S, 24B 
(c) which -expressly declares that “the 
Excise Commissioner as the head of the 
Excise Department of the State shall be 
deemed, while determining or realising 


such fee, to act for and on behalf of the 


State Government.” It is thus clear that 
the Excise Commissioner has been statu- 
torily declared to be the agent of the 
State Government and “while determin- 
ing such fee’ by framing the amended 
Rule 642 he acted for and on behalf of 
the State Government. In other words, 
scales of “assessed fee” under Rule 642 
must be deemed to have been prescribed 
by the State Government, 


15. As regards the alleged non-an- 
nouncement at the time of the auctions 
we have already dealt with that aspect 
of the matter while dealing with and dis- 
posing of the second contention. ` 


16. No other point was raised. It is 
therefore clear that the levy and re- 
covery of the “assessed fee” over and 
above the “fixed fee” by the respondents 
for granting FL-2 licences to all the 
petitioners would be legal and valid un- 
der the Principal Act of 1910 as amend- 
ed by Act 5 of 1976 and the amended 
Rules framed thereunder and all the 
petitions are liable to be dismissed. We 
accordingly dismiss all the writ petitions 
with costs and quantify the costs payable 
by each of the petitioners separately at 
Rs. 5,000/ -e 


Petitions dismissed. 
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A. P. SEN; E. S. VENKATARAMIAH 
AND R. B. MISRA, JJ. 
Criminal Writ Petn. No. 8061'of 1981, 
D/- 5-5-1982, , 7 
Ashok Kumar, Petitioner v, Delhi 
Administration and others, Respondents. 
(A) National Security Act (65 of 
1980), Ss. 3 (2) and 8 — Grounds of de- 
tention supplied two days late — De- 
tention order is not rendered invalid — 


EZ/EZ/C73/82/SSG 


Foll. 


Constitution of India, Art. 22 (5) — (ii) 
Words and Phrases — Expression “as 
soon as may he”). 

Merely because the detenu was not 
“simultaneously” furnished with the 
grounds of detention along with the order 


of detention it cannot be said that the 
detenu was thereby deprived of the 
right- of being afforded “the earliest 


opportunity of making a representation 
against the order of detention” as enjoin- 
ed by Art, 22 (5) read with S. 8 of the 
Act. When the detenu does not allege 
that his detention was for non-existent 
grounds, nor does he attribute any mala 
fide on the part of the detaining auth- 
ority, the order of detention is not ren- 


dered invalid merely because the 
grounds .of detention were furnished two 
days later. (Paras 4, 7) 


Under Indian constitutional system, it 
is not the law that no person shali be 
detained in pursuance of an order made 
under a law providing for preventive 
detention without being informed of the 
grounds for such detention. The law is 
that the detaining authority must, as 
soon as may be, ie. as soon as practi- 
cable, communicate to the detenu the 
grounds on which the order of detention 
has been made. That period has been 
specified by S. 8 of the Act to mean a 
period ranging from five to ten days 
depending upon the facts and circum- 
stances of each case, AIR 1982 SC 710 
(Para &) 


(B) National Security Act (65 of 
1980), S. 3 — Detention order —- Speci- 
fication of period of detention — Not 
mandatory, 


The majority decision in A. K. Roy’s 
case AIR 1982 SC 710 has not laid down 
that the detaining authority making an 
order of detention under sub-sec. (1) or 
sub-sec. (2) of S, 3 of the Act or the 
authority approving of the same must 
specify the period of detention in the 
order. (Paras 9, 11) 


(C) National Security Act (65 of, 
1980), S. 3 — “Public order” and “law 
and order” — Distinction — Potentiality 
of act to disturb even. tempo of commu- 
nity life — Prejudicial to maintenance 
of public. order — Preventive measure 
even involving hardship upon individual 
— Not-in nature of punishment, 


1144 S.C. 


The true distinction between the areas 
of “public order” and “law and order” 
lies not in the nature or quality of the 
act, but in the degree and extent of its 
reach upon society, The distinction be- 
tween the two concepts of “law and 
order” and “public order” is a fine one 
but this does not mean that there can be 
no overlapping. Acts’ similar in nature 
but committed in different contexts and 
circumstances might cause different 
reactions. In one case it might affect 
specific individuals only and therefore 
touch the problem of law and order, 
- while in another it might affect public 
order, The act by itself therefore is not 
determinant of its own gravity. It is 
the potentiality of the act to disturb the 
even tempo of the life of the communi- 
ty which makes it prejudicial to the 
maintenance-of public order. (Para 13) 


Those who are responsible . for the 
national security or for the maintenance 
of public order must be the sole judges 
of what the national security or public 
order requires. Preventive detention is 
devised to afford protection to society. 
The object is not to punish a man for 
having done something but to intercept 
before he does it and to prevent him 
from doing. Justification for such de- 
tention is suspicion cr reasonable proba- 
bility and not criminal conviction which 
can only be warranted by legal evidence. 
Thus, any preventive measures, 
even if they involve some restraint or 
hardship upon individuals, do not par- 
take in any way of the nature of puni- 
shment, but are, taken by way of pre- 
caution to prevent mischief to the State. 
There is no reason why the Executive 
cannot take recourse to its power of pre- 
ventive detention in those cases where 
the Court is genuinely satisfied that no 
prosecution could possibly succeed 
against the detenu because he is a dan- 
gerous person who has overawed wit- 
nesses or against whom no one is pre- 
pared to depose, (Para 14) 


What Essentially is a problem relating 
to law and order may due to sudden 
sporadic and intermittent acts of physi- 
cal violence on innocent victims in the 
metropolitan city result in serious public 
disorder. It is the length, magnitude 
and ‘intensity of the terror wave un- 
leashed by a particular act or violence 
creating disorder that distinguishes it as 
an act affecting public order from that 
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concernirg law and order. Some offen- 
ces primarily injure specific individuals 
and only secondarily the public interest, 
while others directly injure the public 
interest and affect individuals only re- 
motely. The question is of the survival 
of the saciety and the problem is the 
method of control, Whenever there is 
an armed hold-up by gangsters in an 
exclusive residential area of the city 
and persons are deprived of their be- 
longings like a car, wrist-watch or cash, 
or ladies relieved of their ‘gold-chains 
or ornaments at the point of a knife or 
revolver, they become victims of orga- 
nised crime. Such particular acts when 
enumerated in the grounds of detention 
clearly show tha: the activities of the 
detenu cover a wide field and fall with- 
in the ccntours of the concept of public 


crder. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1982 SC 710: (1962) 1 SCC 271: 

1982 Cri LJ 340 5, 8, 9 


SEN, J.:— By this petition under 
Art, 32 of the Constitution, one Ashok 
Kumar seeks issuance of a writ of 
habeas corpus challenging the validity 
cf the order of detention dated August 
11, 1981, passed by the Commissioner of 
Police, Delhi under sub-s, (2) of S. 3 of 
the National Security Act, 1980 (for 
short ‘the Act’) on being satisfied that 
Fis detention was necessary with a view 


.t> preventing him from “acting in any 


manner prejudicial to the maintenance 
cf public order”. The main issue is as 
to whether the activities of the peti- 
tioner fall within the realm of ‘public 
crder’ or ‘law and order’. 


2, It appears that or Aug. 12, 1981 
while the detenu was held at the Cen- 
tral Jail, Tihar in connection with some 
cf the affences committed by him, hbe, 
was served with the, aforesaid order of 
Cetention passed a dey earlier i.e, on 
Aug. 11, 1981. Two days later ie, on 
August 14, 1981 he was furnished with 
the grounds of detention as well as with 
copies cf documents and statements 
relied upon in the grounds of detent’‘on. 
It seems that the Commissioner of Police 
forthwith made a report to the Admin- 
istrator about the passing of the deten- 
tion order together with the grounds of 
detention and all other particulars bear- 
ing on the same. The said report and the 
other particulars were considered by 
the Administrator and he, by his order 
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dated Aug, 20, 1981, approved of the 
detention order under sub-s. (4) and 
sent a report to the Central Government 
as required under sub-s, (5) of S. 3 of 
the Act. The Administrator by his 
order dated Aug. 20, 1981 informed the 
petitioner that his order of detention 
had been approved by him and that he 
had a right to make a representation. 
The case of the petitioner was placed 


before the Advisory Board who was of. 


the opinion. that there was sufficient 
cause for the detention of the petitoner 
and accordingly the Administrator by 
his order dated Sept. 15, 1981 confirm- 
ed the aforesaid detention order under 
sub-s, (1) of S. 12 and further directed 
under S. 13 of the Act that the petitio- 
ner be detained for a period of 12 
months from the date of his detention 
ie. wef. Aug. 12, 1981. 


3. In support of the petition, four 
points are canvassed. First of these is 
that there was a denial of the constitu- 
tional imperatives of Art, 22 (5) read 
with S. 8 of the Act which cast a duty 
on the detaining authority to afford the 


detenu “the earliest opportunity of 
making a representation against the 
order of detention” inasmuch as there 


was unexplained delay of two days in 
furnishing the grounds of detention; 
secondly, there was a failure on the 
part of the Commissioner of Police as 
well as the Administrator to apply their 
mind and specify the period of deten- 
tion while making the order of deten- 
tion under sub-s. (2) of S. 3 of the Act 
and therefore the impugned order of 
detention is invalid; thirdly, the grounds 
of detention served on the detenu are 
not connected with “maintenance of 
public order”, but they relate to “main- 
tenance of law and order” and fourthly, 
the facts as set out in the grounds of 
detention did not furnish sufficient 
nexus for forming the subjective satis- 
faction of the detaining authority and 
further they were vague, 
and lacking in particulars. We are afrad, 
none of these contentions can prevail. 


4. There is no substance in the con- 
_ftention that there was denial of the 
constitutional imperatives of Art. 22 (5) 
read with S. 8 of the Act, because there 
|was unexvlained delay of two davs in 
furnishing the grounds of detention and 
it was imperative that the detenu should 
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be furnished with the grounds of deten- 
tion along with the order of detention. 
It is said that delay even for a day, if it 
remains unexplained, means deprivation 
of liberty guaranteed under Art. 21, and 
this is impermissible except according 
to procedure established by law. The 
contention that the constitutional safe- 
guards in Art. 22 (5) were not complied 
with merely because the detenu was not 
‘simultaneously’ furnished with the 
grounds of detention along with the 
order of detention and was thereby 
deprived of the right of being afforded 
‘the earliest opportunity of making a 
representation against the order of de- 
tention’ as enjoined by Art. 22 (5) read 
with S. 8 of the Act. cannot be accepted. 
The language of Art. 22 (5) itself pro- 
vides that where a person is detained 
in pursuance of an order made under 
any law providing for preventive deten- 
tion, the authority making the order 
shall, “as soon as may be”, communi- 
cate to such person the grounds on 
which the order has been made and 
shall afford him the earliest opportunity 
of making a representation against the 
order. Sub-s. (1) of S. 8 of the Act 
which is in conformity with Art. 22 (5) 
provides that when a person is detained 
ın pursuance of a detention order made 
under sub-s, (1) or sub-s. (2) of S., 3 of 
the Act, the authority making the order 
Shall, as soon as may be, but ordinarily 
not later than five days and in excep- 
tional circumstances and for reasons to 
be recorded in writing, not later than 
ten days from the date of detention, 
communicate to him the grounds on 
which the order has been made. Par- 
liament has thus by law defined the 
words “as soon as may be” occurring in 


Art. 22 (5) as meaning normally a period 
of five days. 


5. The matter is no longer res inte- 
pra. Chandrachud, C J. in A, K. Roy 
v Union of India (1982) 1 SCC 271: 


(ATR 1982 SC 710 at Pp. 740, 741) 
observed: 
“This argument overlooks that the 


primary requirement of S. 8 (1) is that 
the authority making the order of de- 
tention shall communicate the grounds 
of detention to the detenu “as soon as 
may be”. The normal rule therefore is 
that the grounds of detention must be 
communicated to the detenu without 
avoidable delay, It is only in order to 
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meet the practical exigencies of adminis- 
trative affairs that the detaining autho- 
rity is permitted to communicate the 
grounds of detention not later than five 
days ordinarily, and not later than 10 
days if there are exceptional circum~ 
stances. If there are any such circum-, 
stances, the detaining authority is requir- 
ed by S. 8 (1) to record its reason in 
writing. We do not think that this pro- 
vision is open to any objection.” 


6. Under our constitutional system, 
therefore, it is not the law that n> per- 
son shall be detained in pursuance of 
an order made under a law prcviding 
for preventive detention without temg 
informed of the grounds for such deten- 
tion. The law is that the det aining 
authority must, as soon as may ke, i.e. 
as soon as ‘practicable, communicate 
to the detenu the grounds on which the 
order of detention has been made That 
period has been. specified by S, 8 of the 
Act to mean a period ranging from five 
to ten days depending upon the facts 
and circumstances of each case. Admit- 
tedly, the detenu here was servec ‘with 
the grounds of detention within a period 
of two days ie. within the period allow- 
ed by S, 8 of the Act and that was “as 
soon as practicable”. 


7. This is not a case wherə the 
detenu alleges that his detention was 
for non-existent grounds. Nor does he 
attribute any mala fides on the part of 


the detaining authority in making the - 


order, The order of detention is there- 
fore not rendered - invalid merely 
because the grounds of detention were 
furnished two days later. 


8. We find it difficult to conceive of 
any discernible principle for the second 
submission. It is submitted by learned 
counsel appearing for the detenu that 
the right to make a - represer:tetion 
under Art. 22 (5) of the Constitution 
read with S. 8 of the Act means what it 
implies, “the right. to make an effective 
representation”. It is urged that unless 
the period of detention {is specitied, 
there can be no meaningful representa- 
tion inasmuch as the detenu, hac not 
only the right of making a representa- 
tion against the order for his detention 
but also the period of detention. ‘On this 
hypothesis, the contention is, tha: the 
impugned order of detention js rendared 

invalid, The entire submission rests on 


the following observations of Chandra- 
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chud, C.J. in A. K. Roy’s case, (AIR 
1982 SC 710, Para 78) (supra): 

“We should have thought that it 


would have been wrong to fix a mini- 


mum period of detention, regardless of 
the nature and seriousness of the 
grounds of detention, The fact that a 
person can be detained for the maximum 
period of 12 ‘months does not place upon 
the detaining authority the obligation to 
direct that he shall be detained for the 
maximum}! period. The detaining autho- 
riiy can always exercise its discretion 
regarding the length of the ponpa of 
detention. 1 ; 


9. The} majority decision in A. K. 
Roy’s case, (AIR 1982 SC 710) (supra), 
as pronounced by Chandrachud, C.J. is 
nct an authority for the proposition that 
there is al duty cast on the detaining 
authority while making an order of 
detention | under sub-s, (1) or (2) to 
specify the period of detention. The 
learned Chief Justice made the afore- 
said observations while repelling the- 
contention | advanced by learned counsel 
for the petitioner that S. 13 of the Act 
was violative of the fundamental right. 
guaranteed under Art. 21 read with Art. 
14 as it results in arbitrariness in gov- 
LA tice ot A in. the matter of life 
and libe of a citizen, The challenge 
to the validity of S. 13 of the Act was 
that it provides for a uniform period 
of detention of 12 months in all cases, 
regardless lof the nature and seriousness - 
of the grounds on the basis of which. 
th2 order 'of detention is passed. In 
reselling .; the contention, the learned 
Chief J ustice observed ` that there was 
na substance in that grievance because, 
any law of preventive detention has to 
provide for the maximum period of 
detention, just as any. punitive law like 
ths Penal !Code has to provide for the 
maximum !sentence which can be impos- 
ed for any offence, In upholding the 
validity of S. 13 the learned Chief Jus- 
tice observed : (Para 78). 


"Ye should have thought that it would 


' heve. been wrong to ix a minimum 


period of | 'detention, 
grounds of detention”, 
And then pent on to say: (Para 78) 

“It must also be mentioned that under 
the proviso to S. 13, the appropriate 
gcvernment has the power to revoke or 
modify the order of detention at any. 
earlier point of time.” 


| 


regardless of the 
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10. It would thus be clear that the 
Court was there concerned with the 
validity of S. 13 of the Act and itis not 
proper to build up an argument or by 
reading out of context just a sentence 
or two. There is no doubt in our mind 
that the Court has not laid down that 
the detaining authority making an order 
of detention under sub-s, (1) or 
sub-s. (2) of S. 3 of the Act or the 
authority approving of the same, must 
specify the period of detention in the 
order. 


11, It is plain from a reading of S. 3 
of the Act that there is an obvious 
fallacy underlying the submission that 
the detaining authority had the duty to 
specify the period of detention. It will 
be noticed that sub-s. (1) of S. 3 stops 
with the words. “make an order direct- 
ing that such person be detained”, and 
does not go further and prescribe that 
the detaining authority shall also spe- 
'cify the period of detention. Otherwise, 
there should have been the following 
words added at the end of this sub- 
section “and shall specify the period of 
such detention”. What is true of 
sub-s. (1) of S, 3 is also true of sub-s. (2) 
thereof. It is not permissible for the 
courts, by a process of judicial cons- 
truction, to alter or vary the terms of a 
section, Under the scheme of the Act, 
the period of detention must necessarily 
vary according to the exigencies of each 
case Le, the nature of the prejudicial 
activity complained of. It is not that 
the period of detention must in all cir- 
cumstances extend to the maximum 


period of 12 months as laid down in 
5. 13 of the Act, 
12. The most crucial question on 


which the decision must turn is whether 
the activities of the deenu fall within 
the domain of ‘public order’ or ‘law and 
order’. The contention is that the 
grounds of detention served on the 
detenu are not connected with ‘mainte- 
nance of public order’ but they relate 
to ‘maintenance of law and order’. and 
~ therefore the impugned order of deten- 
tion purported to have been passed by 
the detaining authority in exercise of 
his powers under sub-s. (2) of S. 3 of 
the Act is liable to be struck down. - It 
is urged that the facts alleged in 
grounds of detention tend to show - that 
he is engaged in criminal activities and 
it is an apparent nullification of the 
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judicial precess if, in every case where 
there is a failure of the prosecution to 
proceed with a trial or where the case 
ends with an order of discharge or 
acquittal, the Executive could fall back 
on its power of detention because the 
verdict of the Court goes against it. Put 
differently, the contention is that resort 
cannot be had to the Act to direct pre- 
ventive detention of a person under 
sub-s. (2) of S, 3 of the Act for the Act 
is not a law for the preventive deten- 
tion of gangsters and notorious bad 
characters. The detention here, it is 
said, is not-so much for the ‘“mainten- 
ance of public order” but as a measure 
for the past criminal activities of the 
detenu. It is further urged that the 
grounds of detention have no rational 
connection with the object mentioned in 
the Act for.which a person may be 
detained. Further, that there is no 
sufficient nexus between the preventive 
action and the past activities of the 
detenu which are not proximate in 
point of time but are too remote, There 
is no substance in any of these conten- 
tions advanced, . 


13. The true distinction between the 
areas of ‘public order and ‘law and 
order’ lies not in the nature or quality 
of the act, but in the degree and extent 
of its reach upon society. The distinc- 
tion between the two concepts of ‘law 
and order’ and ‘public order’ is a fine 
one but this does not mean that there 
can be no overlapping, Acts similar 
in nature but committed in different 
contexts and circumstances might cause 
different reactions. In one case it might 
affect specific individuals only and 
therefore touch the problem of law and 
order, while in another it might affect 
public order. The act by itself there- 
fore is not determinant of its own gra- 
vity. It is the potentiality of the act 
to disturb the even tempo of the life of 
the community which makes it prejudi- 
cial to the maintenance of public order. 
That test is clearly fulfilled in the facts 
and circumstances of the present case. 


14, Those who are responsible for 
the national security or for the main- 
tenance of public order must be the 


` sole judges of what the national security 


or public order requires. Preventive 
detention is devised to afford protection 
to society. The object is not to punish 
a man for having done something but 
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to intercept before he does it and to 
prevent him from doing it justification 
for such detention is suspicion or 
reasonable probability and not criminal 
conviction which can only be warranted 
by legal evidence, It follows that any 
preventive measures, even if they invol- 
ve some restraint or hardship upon 
individuals, do not partake in any way 
of the nature of punishment, but are 
taken by way of precaution to vrevent 
mischief to the State. It is a matter of 
grave concern that in urbanised areas 
like cities and towns and particularly 
in the metropolitan city of Delhi the law 
and order situation is worsening every- 
day and the use of knives and Ërearms 
has given rise to a new violence, There 
is a constant struggle to control the 
criminal activities of the persons engag- 
ed in such organised crimes for the 
maintenance of public order. It is diffi- 
cult to appreciate the argument that the 
detention here is with a view to punish 
the detenu for a series of- crimes that 
he is alleged to have committed, but 
which the law enforcement agency is 
not able to substantiate. There is no 
reason why the Executive cannot take 
recourse to its power of preventive 
detention in those cases where the Court 
is genuinely satisfied that no prosecu- 
tion could possibly succeed against the 
detenu because he is a dangerous person 
who has overawed witnesses or against 
whom no one is prepared to depose. 


15. The prejudicial activities of the 
detenu leading to public disordar, as 
revealed in the grounds of detention, 
consist of a consistent course of crimi- 
nal record. Although the | criminal 
activities of the detenu in the past per- 
tained mostly to breaches of law and 
order, they have now taken a turn for 
the worse. From the facts alleged it 
appears that the detenu has taken to a 
life of crime and become a notorious 
character. His main activities are theft, 
robbery and snatching of ornaments by 
the use of knives and firearms, The area 
of operation is limited to South Delhi, 
such as Greater Kallash, Kalkaji and 
Lajpat Nagar. A perusal of the F.I. Rs. 
shows that the petitioner is a person of 
desperate and dangerous character. This 
is not a case of a single activity directed 
against a single individual. There have 


been a series of criminal activities on 


the part of the detenu and his associates 
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during a span of four vears which have _ 
made him a menace to the society. It 
is true that they are fecing trial or the 
matters are still under investigation. 
That only shows that they are such 
dangerous characters that people are 
efraid of giving evidence against them. 


16. To bring out the gravity of the 
crimes committed by the detenu, we 
would just mention four instances. On 
Nov, 19, 1979 Smt. Anupam Chander of 
B-5/10,  Safdarjang Enclave reported 
that she was robbed of her gold-chain 
near Eas: of Kailash and on investiga- 
ton the petitioner along with his asso- 
ciates was arrested for this high-handed 
robbery and there is a case registered 
against them which is pending trial. 
Just a month after ie, on Dec, 11, 1979, 
one Murna of Lajpat Nagar reported 
that he was robbed of his wrist-watch 
and cash by three persons who were 
travelling in a three-wheeler. On in- 
vestigation, the petitioner and his asso- 
ciate Rajendra Kumar were arrested 
and the police recovered the stolen 
property. They are facing trial in these 
cases. On July 18, 1981 Kumari 
G. Radha reported that she had been 
robbed cf her gold-chain and a pair of 
tops in Lajpat Nagar at the point of 
knife by persons in the age group of 
21/22 years. On investigation, the 
petitioner and his associate Rajendra 
Kumar were arrested and the entire 
booty was recovered. The case is still 
under investigation, It appears that the 
dstenu was enlarged on bail and two 
days after ie. on July 20, 1981, he was 
again arrested on the report of Smt. 
Ozha that she was robked of her gold- 
chain near Shanti Bazar, Khokha 
Market, Lajpat Nagar by two persons 
in the age group of 21-25 years at the 
point of knife. On investigation, the 
petitioner and his companion Rajendra 
Kumar were arrested and she identified 
them to be the culprits and the booty 
was recovered from them. The case is 


under investigation. There have been 
similar incidents of a like nature, 
1%. What essentially is a problem 


relating to law and order may due to 
sudden sporadic and intermittent acts 
of physical violence on innocent victims 
ir the metropolitan city of Delhi result 
ir serious public disordar. It is the 
length, magnitude and intensity of the 
terror wave unleashed by a particular} 


— 
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act of violence creating disorder that 
distinguishes it as an act affecting pub- 
lic order from that concerning law and 
order, Some offences primarily injure 
specifie individuals and only secondarily 
the public interest, while others direct- 
ly injure the public interest and affect 
individuals only remotely, The ques- 
tion is of the survival of the society and 
the problem is the method of control. 
Whenever there is an armed hold-up by 
gangsters in an exclusive residential 
area like Greater Kailash, Kalkaji of 
Lajpat Nagar and persons are deprived 
of their belongings like a car, wrist- 
watch or cash, or ladies relieved of 
their gold-chains or ornaments at the 
point of a knife or revolver, they become 
victims of organised crime. There is 
very little that the police can do about 
it except to keep a constant vigil over 
the movements of such persons. The 
particular acts enumerated in the 
grounds of detention clearly show that 
the activities of the detenu cover a wide 
field and fall within the contours of the 
concept of public order, 


18. The contention that the facts 
alleged in the grounds of detention did 
not furnish sufficient nexus for forming 
the subjective satisfaction of the de- 
taining authority and further that they 
were vague, irrelevant or lacking in 
particulars, cannot be accepted. A bare 
perusal of the grounds of detention 
along with the particulars of the 36 
cases, furnished in the accompanying 
chart, shows that the grounds furnished 


~ were not vague or irrelevant or lacking 


in particulars or were not adequate or 
sufficient for the subjective satisfaction 
of the detaining authority. 


19. In the result, the 
fail and is dismissed. 
Petition dismissed. 


petition must 
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(From: Jammu & Kashmir) 
Y. V. CHANDRACHUD, C. J. 
A. VARADARAJAN AND 
AMARENDRA NATH SEN, JJ. 
Pon Appeal No. 3155 of 1979, D/- 18-11- 


G. S. Broca, Appellant v. State of 
Jammu & Kashmir and another, Respon- 
dents. 
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State of J. & K. S.C. 1149 


Constitution of Jammu and Kashmir, 
Ss. 26, 35 and 43 — Communications Dt. 
3-4-1958 and Dt, 15-1-1963 from Secre- 
tary, Home Dept. J. and K, to Inspector 
General of Police J. and K. — They are 
not in the nature of orders passed by the 
Govt. but they are merely in the nature 
of recommendation — Order regarding 
promotion, held, not vitiated as the Govt. 
did not feel itself bound by the commu- 
nications, (Para 6) 
Cases Referred: Chronological Paras 
1977 Lab IC NOC 117: 1976 J & K LR 356 


4 
CHANDRACHOUD, C. J:— This case 
has a chequered history. The appellant 


started his career way back in 1934 as a 
Constable in the Police Department of 
the State of Jammu and Kashmir when 
he was about 18 years of age. He was 
promoted as a Head Constable in 1946, 
as an Assistant Sub-Inspector in 1953 and 
as a Sub-Inspector of Police in 1959. He 
retired in that post on December 16, 1971 
On superannuation at the age of 55. 


2 The grievance of the appellant is 
that he was wrongly denied promotions to 
higher posts in the Police Department 
and that his juniors were promoted to 
those posts over his head not only without 
justification but in the teeth of orders 
passed by the Home Secretary on April 3, 
1958 and January 15, 1963. 


3 We have considered the appellant’s 
grievance carefully but we find no merit 
in it. 


4. The appellant had filed three peti- 
tions in the High Court of Jammu and 
Kashmir, namely, Writ Petitions Nos: 255 
of 1971, 257 of 1971 and 303 of 1972. 
Writ Petition No. 255 of 1971 was filed 
against a punishment imposed upon him 
with which we are not concerned, Writ 
Petition No. 257 of 1971 is the one out of 
which this appeal arises. While that writ 
petition was pending in the High Court, 
the appellant filed writ petition No. 303 
of 1972 which was allowed by a learned 
single Judge of the High Court who, by 
his order dated November 29, 1972, di- 
rected the State Government to consider 
the appellant’s case for seniority and 
consequent promotion to the higher posts. 
The Government rejected the appellant’s 
case on reconsideration and being aggriev- 
ed thereby, the appellant filed yet an- 
other writ petition (No. 122 of 1973), the 
judgment in which is reported in 1976 
J & K LR 356: (1977 Lab IC NOC 117). 


5. The appellant, in our opinion, can- 
not have his case examined and re- 
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examined over and over again. He filec 
Writ Petition No. 303 of 1972 while his 
earlier Writ Petition No. 257 of 1971, out 
of which this appeal arises, was pending 
in the High Court in respect of the very 
same relief, He succeeded in Writ Peti- 
tion No.: 303 of 1972 and though the High 
Court did not direct in terms that as a 
result of the judgment therein, Writ Peti- 
tion No. 257 of 1971 would stand dispos- 
ed of, that would be the plain effect of 
the disposal of Writ Petition No. 303 of 
1972. In other words, Writ Petition. No. 
"257 of 1971, out of ‘which this appeal 
arises, must be deemed to have merged 
in Writ Petition No. 303 of 1972 and dis- 
posed of by the judgment in that writ 
petition. The appellant filed Writ Peti- 
tion No. 122 of 1973 because the Gevern- 
ment, according to him, did not imple- 
ment the orders passed by the High Court 
in Writ Petition No. 303 of 1972. Hea was 
granted all the reliefs he was entitled 
to in that writ petition. He cannot now 
turn around and hark back to Writ Peti- 
tion No, 257 of 1971. This appeal has 
therefore in a sense become infruc:uous. 
The reliefs granted to the appellant in 
Writ Petition No. 122 of 1973 ought to 
meet his just and reasonable expectations 
in regard to his career in the Police De- 
partment of the State, We may mention 
that the claim of the appellant is that he 
should have been promoted as an Assist- 
ant Sub-Inspector in 1948, as a Sub-Ins- 
pector of Police in 1950, as an Inspector 
in 1954, as a DSP in 1958, as an SP in 
1963 and as a DIG in 1968. By the judg- 
‘ment of the High Court dated April 30, 
1976 in Writ Petition No. 122 of 1973, the 
Government was directed to promote the 
appellant as an Assistant Sub-Inspector 
of Police-from 1953, as a Sub-Insrector of 
Police from December 1, 1959, as an Ins- 
pector from May 11, 1963 and as a DSP 
from September 12, 1966. These reliefs 
admittedly have been granted to the ap- 
pellant and the aforesaid judgment of 
the High Court dated April 30, 1976 has 
been fully implemented. | 


6. Apart from this consideration, the 
High Court, in its judgment in the Letters 
Patent Appeal which is under appeal be- 
fore us is, in our opinion, right in taking 
the view that the communications dated 
April 3, 1958 and January 15, 1963 which 
formed the basis of the present writ peti- 
tion are not in the nature of orders pass- 
ed by the Government; they are merely 
in the nature of recommendations made 
by the Secretary, Home Department to 
the Inspector-General of Police. There- 
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fore, the fact that the Government did 
nct feel itself bound thereby while pass- 


ing the impugned order cannot  vitiate 
that order. 
7. There is one more aspect of the- 


matter which needs to be mentioned. The 
appellant is asking for promotion to 
higher posts in the Police Department 
right from the year 1948 as if he was en- 
titled to the higher posts on the basis of 
Seniority alone. As stated by the Inspec- 
tor-General of Police, Lt. Col. B. S. Sam- 
yal, in his order dated June 25, 1955 while 
disposing of the appeal filed by the ap- 
pellant against the orders of DIG. Jammu, 
dated April 13, 1947 and June 11, 1948, 
the question of promotion to the higher 
ranks did not depend upon seniority 
alone; the suitability of the candidate for 
promotion had to be judged in each indi- 
vidual case on the basis of the reports 
made by the DIG in regard to hbis eff- 
ziency, integrity and general reputation. 
It is therefore not possible for us to 
ontertain the grievance of the appellant 
that, at this distant date, he should be 
ranted a declaration by which he will 
2e carried forward as high as to the post 


of the Deputy Inspector General of Police. 


8. For these reasons we “affirm the 
judgment: of the High Court and dismiss 
the appeal. There will ke no order as to 
2osts, 


Appeal dismissed. 
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Civil Misc, Petn. No. 6170 of 1980 in 


Zivil Appeal No. 1903 of 1970, D/- 17-8- 
1981, 


Delhi Cloth and General Mills Ltd Ap- 
sellant v. Shambhu Nath Mukherjee, Re- 
spondent, , 


Industrial Disputes Aet (14 of 1947), 
Sch. 2, Item 3 — Respondent’s name 
struck off rolls by appellant by order 
Dt, 24-8-1965 — Such termination’ held 
legal and the award directing reinstate- 
ment upheld by the Supreme Court on 
3-10-1977 —- Appellant contending that 
prescribed age of superannuation being 
58 years and respondent having attained 
age of superannuation in July 1973 phy- 
sical reinstatement of respondent was 
impermissible — Matter remanded to 
Labour Court for decision regarding whe- 
ther there was valid rule of retirement 
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on superannuation at the age of 58 years. 


(Para 9) 


DESAI, J.:— Frustration generated by 
“lengthening shadows of interminable 
Court processes in the fall of one’s life, 
has been the primary and root cause of 
our failure to end this unending proceed- 
ing. And it has introduced such. cynicism 
in the respondent that even though the 
Court offered him Rs. 46151.60 deposited 
in this Court by the appellant pursuant 
to Court’s order dated January 27, 1981, 
keeping all his contentions open, the re- 
spondent declined to withdraw the 
amount and walked away from the Court. 
The sense of guilt is further accentuated 
by the fact that the respondent would 
not accept any legal assistance, presum- 
ably his faith in the legal profession has 
suffered total erosion. Add to this that he 
is completely hard of hearing so that any 
dialogue at the Court hearing is an exer- 
cise in futility. To depict our agony in 
no uncertain terms, we requested Dr. 
Y. S, Chitaley, senior counsel of this 
Court to assist the respondent who brus- 
quely turned down the same. We re- 
quested learned advocates sitting in the 
Court to transmit our inquiry into the ears 
of the respondent but unless something 
is written down it is impossible to com- 
municate with him. Out of sheer exaspe- 
ration and faced with a blind alley yetin 
our total anxiety to avoid even a remote 
impression of injustice being done to a 
Jow paid employee of the appellant mills. 
ehoice and option being curtailed, we are 
forced to the conclusion to which we were 
atherwise unwilling to reach. l 


2. As graphically described by this 
Court in its judgment dated October 3, 
1977 (reported in AIR 1978 SC 8), name- 
ly, “it is a fight between a Goliath and a 
dwarf’, and therefore, the path chalked 
out though far from legitimate satisfac- 
tion, we are left with no alternative and 
that is the raison d'etre for this order. 


3. Respondent Shambhu Nath Mukher- 
jee was serving with the appellant till 
his name was struck off rolls by the ap- 
pellant by its order dated August 24, 1965. 
An industrial dispute was raised —conse- 
quent upon the termination of service of 
the respondent which ultimately landed 
in this Court in Civil Appeal No. 1903 of 
1970, This Court held that striking’ off 
the name of the workman from the rolls 
by the management is termination of his 
service and this termination constitutes 
retrenchment within the meaning of Sec- 
tion 2 (00) of the Industrial Disputes Act 
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mine whether there are rules 


S.C. 1151 


and as there was failure to comply with 
the mandatory pre-conditions for valid 
retrenchment, the termination was ab 
initio void and illegal. Accordingly this 
Court, affirming the Award of the Labour 
Court, held that the respondent continues 
to be in service of the appellant. By the 
time the Court disposed of the appeal on 
October 3, 1977, according to the appel- 
lant, the respondent had retired on super- 
annuation under the rules applicable to 
him and, therefore, it was not possible 
to reinstate him but he would be entitled 
to the wages and other retirement bene- 
fits. Adopting this stance, the appellant did 
not permit the respondent to join ser- 
vice, The respondent thereupon filed this 
petition, inter alia, contending that this 
Court should enforce its order and judg- 
ment and direct the appellant to rein- 
state the respondent and to pay him all 
the back wages. On this Civil Miscellane- 
ous Petition being moved, a notice of mo- 
tion was taken out in response to which 
the appellant appeared and filed its affi- 
davit in reply. 


4. The contention put in the forefront 
is that the age of superannuation in res- 
pect of the category of employees to 
which the respondent belonged was 58 
years and this age was prescribed pursu- 
ant to a settlement dated June 16, 1969. 
According to the appellant the respon- 
dent had declared his age as 36 years on 
July 7, 1951, in his application seeking 
employment with Swatantra Bharat Mills 
and also in the declaration-nomination 
form provided under the Employees’ Pro- 
vident Funds Act, 1952. Taking cue from 
these two declarations of the respondent, 
the appellant worked out the completion 
of the age of 58 years for retirement on 
superannuation in July 1973, and, there- 
fore, according to the appellant, physi- 
cal reinstatement of the respondent in 
service is impermissible. 


5. It would be necessary in view of 
the contention of the appellant to deter- 
relevant 
to the age of superannuation applicable 
to the category of employees to which 
the respondent belonged either by way 
of award, settlement, standing orders or 
legally enforceable conditions of service 
and if so, what is their effect on the direc- 
tion for reinstatement given by this Court. 
Unfortunately, the lapse of the appellant 
is compounded by the fact that when the 
appeal was heard in 1977 it was not point- 
ed out to the Court that by that time the 
respondent had retired on superannua- 
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tion and if it was so stated appropriate 
direction could have been given, 


6. In order to mitigate the hardship 
of the respondent arising out of this pro- 
tracted litigation and to test the tona fides 
of the appellant, this Court directed by 
its order dated January 27, 1981, that the 
appellant shall deposit in this Court with- 
in a fortnight from the date of order, all 
amounts due and payable to the respon- 
dent in pursuance of the Court’s order of 
reinstatement with interest at €% from 
the date this Court disposed of the ap- 
peal till the date of the order. Learned 
counsel for the appellant informed us 
that the order has been complied with 
and that the amount is lying in deposit 
with the Registrar of this Court. 


7 On April 6, 1981, Mr. S. C. Malik, 
learned counsel who appeared Zor the 
appellant made a statement to the Court 
which was recorded by the Court in its 
order of even date that the appellant had 
no objection to the respondent wichdraw- 
ing the amount of Rs. 46151.60 without 
furnishing any security. This was also 
communicated to the respondent, When 
the petition was set down for hearing the 
respondent gave his submissioris in writ- 
ing and the same were read out to the 
Court. 


8. The Court informed the respondent 
about the amount .deposited in the Court 


and gave a further direction that zhe re- . 


spondent should withdraw that amount 
and the withdrawal of the amount would 
not in any manner preclude him from 
raising any contention in this Court or 
before any other tribunal. The respondent 
was, however, in no mood to listen to this 
suggestion. 

9, Undoubtedly there is an Awerd di- 
recting reinstatement of the respondent 
and further unquestionably that Award 
has been upheld by this Court'on Octo- 
ber 3, 1977. If no other intervening cir- 
cumstance had cropped up, this Order 
should have been promptly complied with 
bv the appellant or the same could De en- 
forced against it on the pain of prosecu- 
tion also. But the inevitable albeit unde- 
sirable consequence of a long, protracted, 


unending, interminable litigative process 
is that during the intervening period 
Situations arise which have a 


bearing on the pending litigation itself. 
This case itself illustrates the point be- 
yond controversy. The service of the ap- 
pellant was terminated in 1965. Thə ap- 
peal was finally disposed of by this Tourt 
in 1977. Within the span of 12 years the 
involuntary process of growing im age 
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continues in an unceasing manner. The 
respondent has grown in age by 12 years. 
As alleged by the appellant, respondent 
was aged 36 years on July 7, 1951. On 
this reckoning he would attain the age 
of 58 years in July 1978. If there is a valid 
rule of superannuation on reaching a cer- 
tain age it has to be given effect despite 
the fact that that situation was not notic- 
ed by the Court while disposing of the 
appeal. Maybe, there may not be any 
such rule or maybe, there may be such 
a rule, In view of the pleading we would 
be required to investigate the same and 
that necessitates production of evidence. 
It is open to us to examine the evidence 
and record a finding but that would en- 


». 


croach uvon the very precious time of this!” 


Court waen there is a tribunal set up for 
this very purpose and can conveniently 
undertake the assignment. It may as well 
De difficult for the respondent to produce 
all evidence before this Court. We are, 
therefore, of the opinion that while re- 
taining the matter before us, we must 
remit the following two issues to the Lab- 
cur Cour: before which the reference ini- 
tially came up for hearing: 

(1) Whether the appellant proves to the 
satisfaction of the Labour Court that 
there is a valid rule of retirement on 
Siperannuation at the age of 58 years for 
the employees of the category to which 
the respondent belonged: 

(ii) If issue (i) is answered in the af- 
firmative, what amount including wages, 
and all other benefits such as bonus, ete, 
as if he is in service, the appellant is 
liable to pay to the respondent from the 
date of termination of service on August 


24, 1965, till the date of his superannua- ` 


tion. 


10. The Labour Court should admit 
the matter and after giving an opportu- 


nity to both the sides, should certify the 


firdings to this Cour: within a period of 
three months from the dete of receipt of 
this order. 

ii. The Labour Court may also try to 
persuade the respondent to withdraw the 
amount of Rs. 46151.60 deposited by the 
appellant in this Court keeping open all 
his contentions and objections and if the 
respondent is inclined to withdraw the 
amount, the Labour Court is at liberty 
to write to the Registrar of this Court for 
remitting the amount to the Labour 
Court. 

Orders accordingly. 
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AIR 1982 SUPREME COURT 1153 
(From: Patna) i 


V. D. TULZAPURKAR, R. S. PATHAK 
AND AMARENDRA NATH SEN, JJ. 


` Civil Appeals Nos, 739-740 of 1971, D/- 
17-3-1982. 


Controller of Estate Duty, Bihar, Ap- 
pellant v. Mahant Umesh Narain Puri 
(dead) represented by Mahant Sher Nan- 
dan Puri, Respondent. 


Estate Duty Act (34 of 1953), Ss. 64, 
6, 7 and 2 (16) — Properties belonging to 
Math —- Properties granted to Math by 
Moghul Emperor — Mahant in charge of 
properties as trustee — On death of 
Mahant properties do not pass and as 
such are not liable to estate duty — Re- 
ference — High Court can interfere with 
ire on mixed question of law and 
act, 


The estate which is said to have passed 
on the death of the Mahant consisted of 
properties which were granted by Shah 
Alam II by- a Farman. The nature of the 
grant and also the nature of the interest 
of the parties and also of the Math came 
to be considered in a Title Suit in the 
Court of District Judge who came to the 
conclusion that the properties were not 
the personal properties of the Mahant 
and belonged to the Math and in that 
Sense they were the subject of a trust. 
The further finding was that under the 
Farman by which the grant had been 
made, the properties could not be dispos- 


_éd of, sold or transferred. On the basis of 


_ District Judge, the High Court 


of the 
was of 
the opinion that the properties in ques- 
tion were trust properties which did not 
pass by succession or inheritance and the 
properties came under the charge as 
trustee of the Mahant, elected according 
to custom, and as no estate passed on his 
death, no estate duty could be levied. It 
was contended that there was a finding by 
the Central Board of the Revenue that 
the properties were the personal proper- 


the Farman and the judgment 


_ ties of the deceased Mahant. This finding 


was a finding of fact by the ultimate fact 
finding body and the High Court was not 


_ fustified in taking the view that the pro- 


perties were not the personal properties 
of the deceased Mahant and were trust 
properties, particularly in the absence of 
any specific question raised challenging 


_ fhe validity of the finding. 
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Held, that the High Court had come to 
the correct conclusion that the properties 
belonged to the Math and were trust pro- 
perties. (Para 12) 


It is true that in the absence of a speci- 
fic question raised with regard to the 
correctness of any finding of fact, the 
High Court in a reference is not to inter- 
fere with the finding of fact by the tribu- 
nal and it has to proceed to answer the 
question on the facts found by the tribu- 
nal. The finding of the Central Board of 
Revenue in the instant case that the pro- 
perties are the personal properties of the 
deceased Mahant, cannot in the facts and 
circumstances of this case, be considered 
to be a finding of fact, The Central Board 
of Revenue in coming to its conclusion 
that the properties were the personal pro- 
perties of the deceased Mahant had con- 
sidered the nature of the grant by the 
Farman and also the judgment of the 
District Judge in the Title Suit. The con- 
clusion of the Board of Revenue that the 
properties are the personal properties of 
the Mahant on interpretation of the grant 
and on consideration of the judgment of 
the District Judge is not a pure finding 
of fact but is a finding on a mixed ques- 
tion of law and fact. The mere fact that 
the deceased Mahant had disposed of 
some of the properties does not in any 
way materially affect the question of con- 
sideration of the true nature and charac- 
ter of the properties and does not, in any 
way, affect the true nature or character 
thereof. AIR 1972 SC 2315 and AIR 1973 
SC 515, Ref. (Para 12) 


In the instant case, the interest of the 
Mahant who is elected to be the in charge 
of the property and who is in enjoyment 
of the property in common with the dis- 
ciples of the math comes to an end on his 
death and his interest of enjoyment in 
common with other disciples whatever 
may be nature of such interest does not 
pass at any point of time to any other 
person. After the death of the Mahant 
duly elected, the right to be the in charge 
of the property vests in the person who 
is thereafter elected as Mahant and the 
right of the deceased Mahant to enjoy 
the property in common with the other 
disciples of the Math completely ceases 
and does not pass to anybody else. There- 
fore, no interest of the Mahant passes to 


anybody else and the provisions of the 
Act are, therefore, not attracted, 


. 
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Cases Referred: Chronological Paras 
AIR 1973 SC 515: 86 ITR 29: 1973 Tax 


LR 362 12 
AIR 1972 SC 2315: 82 ITR 547: 1979 Tax 
i LR 356 12 


AMARENDRA NATH SEN, J.:— These 
two appeals by certificate granted by the 
Patna High Court are against the com- 
mon judgment and order of the High 
Court passed on 12-8-1969. The common 
judgment was passed by the Higa Court 
in a reference under S. 64 (1) of tha Estate 
Duty Act (being tax Case No. 73 of 1966) 
and also in the writ petition filed by the 
assessee in the High Court (bearing No. 
C.W.J.C. No. 104 of 1967). The quéstion 
which was referred to the High Court in 
the reference under S. 64 (1) of the Estate 
Duty Act, hereinafter referred to as the 
Act, is as follows:— 

“Whether, on the tacts and in che cir- 
cumstances of the case, the properties 
comprised in the estate known as Madra 
Math properties have rightly been assess- 
ed to Estate Duty under the provisions of 
the Estate Duty Act, 1953.” 

In the writ petition, the validity of im- 
position of penalty was challenged. 

2. The principal question whicn falls 
for consideration in these two appeals is 
whether on the death of Mahant Surinder 
Nath Puri, any estate duty could 3e levi- 
ed on the properties comprised in the 
estate known as Madra Math prcperties. 

3. On the determination of this ques- 
tion, naturally hangs the fate of the writ 
petition. 

4. As both the matters were disposed 
of by the High Court by a common judg- 
ment, and these. twa appeals hare been 
preferred with certificate granted by the 
High Court against the common judg- 
ment, this judgment will dispose of both 
the appeals. 


5. On the death of Mahant Surinder 
.Nath Puri of Madra Math on 4ta June, 
1954, the Assistant Controller oi Estate 
Duty, Patna finding that no accountable 
person had filed any return, prepared a 
draft computation of the estate duty levi- 
able in respect of what he consicered to 
be the estate of the deceased Mahant and 
he called upon the accountable person to 
file objections, if any. The reply given by 
the accountable person was that Mahant 
Surinder Nath Puri was a mere trustee 
in respect of the estate which belonged 
to the Math and in the reply the valua- 
tion was also disputed. Since the eccount- 
able person who happened to be Mahant, 
elected by the disciples of the ceceased 
Mahant, did not produce any maferial in 
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respect of his claim after opportunities 
given tc him, the Assistant Controller 


finalised the assessment on the 19th June, 
“9&8 holding that the deceased Mahant 
was not a mere trustee of the properties 
of the Math and the deceased Mahant was 
the sole proprietor ot the properties. 


Against the order of the Assistant Con- 


troller, the accountable person Mahant 
Omesh Narain Puri preferred. an appeal 
to the Central Board of Revenue. In the 
appeal it was contended on behalf of the 
accountable person that the deceased 
Mahant Surinder Nath Puri was merely 
a truste2 of the properties of the Math 
and no estate duty coud, tharefore, be 
levied on the properties of the Math of 
which the deceased Makant was only in- 
charge as trustee. The Eoard came to the 
conclusion that the status of the deceased 
Mahant kad already been declared by the 
District Judge of Gaya in Title Suit No. 
1 of 1932. The Board further held that in 
view of the said decision of the District 
Judge in Title Suit No. 1 of 1932 and in 


view of the further fact that the deceased. 


Mahant had disposed of some of the pro- 
perties during his lifetime, the estate 
duty was leviable on the properties and 
the Board dismissed the appeal. On the 
cuestion of computation of Estate Duty, 
the Board held that there were no justi- 
fakle grounds for interfering with the 
erder of the Assistant Controller. There- 
upon the accountable person filed a peti- 
tion before the Board for referring a 
rumber cf questions of law for the opin- 
ion of the High Court. None of the ques- 
tions suggested by the accountable per- 
son were accepted by the Board as legiti- 
raalte. . The Board, hawever, referred 
the question which we have earlier 
cut, to the High Court. 


6. The High Court on a consideration 
cf the verious arguments ac€vanced and 
the materials on record held tnat the pro- 
perties comprised in the estate known as 
Madra Math were trust properties and 
no estate duty could be levied on the said 
properties on the death of Mahant Surin- 
der Nath Puri. 


7. The correctness of the said deci- 
sion of tke High Court in the Tax Refer- 
ence has been challengec by the Con‘rol- 
ler of Estate Duty. In view of the deci- 
sion of the High Court in the Tax Refer- 
ence, the writ petition was also allowed 
by the High Court and the order impos- 
ing the penalty was alsc quashed. Hence 
the other appeal has been filed and the 
fate of this appeal from the erder in the 
writ petition will naturally depend on the 
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result of the appeal from 
in the Tax Appeal. 


8. The learned counsel for the ap- 
pellant has very properly addressed his 
arguments in the appeal from the judg- 
ment in the Tax Reference. ' 

9. Before we proceed to consider the 
arguments advanced by the learned coun- 
sel for the appellant, it will be appropri- 
ate to state certain facts relevant for the 
purposes of this appeal and material for 
proper appreciation of the arguments ad- 
vanced. 


10. The estate which is said to have 
passed on the death of Mahant Surinder 
Nath Puri, consists of properties which 
were granted by Emperor Shah Alam H 
by a Farman. The grant was by way of 
Maded mash to Mahant Ayodhya Puri. 
The nature of the grant and also the na- 
ture of the interest of the parties and 


the judgment 


also of the Math came to be considered in. 


Civil Suit being Title Suit No. 1 of 1932 
in the Court of District Judge, Gaya. The 
District Judge came to the conclusion that 
the properties were not the personal pro- 
perties of the Mahant and the properties 
belonged to the Math and in that sense 
they are the subject of a trust. The fur- 
ther finding is that under the farman by 
which the grant has been made, the pro- 
disposed of, sold or 
transferred. The High Court in its judg- 
ment has referred to the grant and the 
findings of the District Judge. It further 
appears that some of these properties had 
been disposed of by the deceased Mahant. 
The other important fact to be noticed is 
that the properties which are found to 
be the properties of the Math do not pass 
to the heirs of the Mahant and the person 
who is to become the Mahant to hold 
charge of the Math and the properties, is 
selected by election to the office of the 
Mahant, according to the custom of the 
Asthal. 

11. On the basis of the Farman and 
the judgment of the District. Judge, the 
High Court was of the opinion that the 
properties in question were trust pro- 
perties which did not pass by succession 
or inheritance and the properties came 
under the charge as trustee of the Mahant, 
elected according to custom; and no 
estate could be said to pass on the death 
of the Mahant and as no estate passed on 
his death, no estate duty could be levied. 

12. Mr. Manchanda, learned counsel 
for the appellant, has raised two princi- 
pal contentions. The first contention urg- 
ed by him is that there is a finding by 
the Central Board of Revenue that the 
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properties were the personal properties of 
the deceased Mahant. It is his contention 
that this finding is a finding of fact by the 
ultimate fact finding body and the High 
Court was not justified in taking the view 
that the properties were not the personal 
properties of the deceased Mahant and 
were trust properties, particularly in the 
absence of any specific question raised 
challenging the validity of the finding. He 
has argued that in view of the nature of 
the question referred to the High Court, 
the High Court was not competent to go 
into the findings of fact and could not in- 
terfere with the same. It is his argument 
that when the question referred speaks 
of “facts and circumstances of the case” 
it means the facts and circumstances 
found by the tribunal and not 
facts that may be found by the 
High Court on a reappraisal of 
the evidence. In support of this argu- 
ment Mr. Manchanda has relied on the 
decisions of this Court in the case of 
Karnani Properties Ltd. v. Commr. of In- 
come-tax, West Bengal, (1971) 82 ITR 
047: (AIR 1972 SC 2315), and also in the 
case of Commr. of Income-tax, Poona v. 
Manna Ramji & Co., (1972) 86 ITR 29: 
(AIR 1973 SC 515). We are not impressed 
by this argument of the learned counsel. 
It is true that in the absence of a specific 
question raised with regard to the cor- 
rectness of any finding of fact, the High 
Court in a reference is not to interfere 
with the finding of fact by the tribunal 
and the High Court has to proceed to 
answer the question on the facts found by 
the tribunal. The finding of the Central 
Board of Revenue in the instant case that 
the properties are the personal properties 
of the deceased Mahant, cannot in the 
facts and circumstances of this case, be 
considered to be a finding of fact. The, 
Central Board of Revenue in coming to. 
its conclusion that the properties were the 
personal properties of the deceased Ma- 
hant has considered the nature of the 
grant by. the Farman and also the judg 
ment of the District Judge in the Title 
Suit. The conclusion of the Board of Re- 
venue that the properties are the per 
sonal properties of the Mahant on inter- 
pretation of the grant and on considera- 
tion of the judgment of the District 
Judge is not a pure finding of fact. Any, 
conclusion as to the true character or, 
nature of the properties on the interpre- 
tation of the Farman and on taking into 
consideration the judgment of the Dis~ 
trict Judge in the Title Suit is a finding. 
on a mixed question of law and fact. The! 
mere fact that the deceased Mahant had 
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disposed of some of the properties does 
not in any way materially affect tne ques- 
tion of consideration of the true nature 
and character of the properties end does 
not, in any way, affect the true nature or 
character thereof, It may, in this con~ 
nection, be noted that it is not known 
under what circumstances any of the 
properties came to ke disposed o? by the 
deceased Mahant. There is no sale deed 
on record and no sale deed was 
made available to. the High Court or 
to this Court. The true nature and the 
character of the properties have to be de- 
terminated on a proper interpretation of 
the Farman. In our opinion, the High 
Court in the instant case has correctly 
come to the conclusion that the proper- 
ties belonged to the Math and are trust 
properties relying on the Farmar and 
the judgment of the District Judge in 
Civil Suit. 

13. The next contention urged by 
Mr. Manchanda is that even assuming 
that the properties were trust properties, 
the deceased had a beneficial life interest 
in the properties and the beneficial in- 
terest of the deceased Mahant must be 
deemed to have passed on to the’ next 
disciple or issue or farzand by virtue of 
the provisions contained in S. Y of the 
Act. 

14. This argumen; has no merit, Sec- 
tion 6 and S. 7 of the Act are in tke fol- 
lowing terms :— 

“S, 6. Property which the deceased 
was at the time of his death competent to 
dispose of shall be dsemed to pass on his 
death.” | 
tS. 7, (1) Subject to the provisions of 
this Section, property in which the 
deceased or any other person had an in- 
terest ceasing on the death of the deceas- 
ed shall be deemed to pass on the daceas- 
ed's death to the extent to which a bene- 
fit accrues or arises by the cesser of such 
interest, including, in particular a copar- 
cenary interest in the joint family pro- 
perty of a Hindu family governed by the 
Mitakshara, Marumaxhattayam or Aliya- 
santana law. ` 

(2) If a member of a Hindu copar- 
cenary governed by the Mitakshara 
School of Law dies, then the provisions 
of sub-section (1) shall apply with res- 
pect to the interest of the deceased in the 
coparcenary property only — 

(a) if the deceased had completed his 
eighteenth year at the time of his Jeath, 
or g 

(b) where he. had not completed his 
eighteenth year at the time of his death, 
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if his father or other male ascendant in 
the male line was not a3 corparcener of 
the same family at the time of his death. 


Explanation. —— Where the deceased 
was also a member of a sub-coparcenary ` 
‘within the coparcenary) possessing sep~ 
arate property of its own, the provisions 
of this stub-sec. shall have effect separately 
in respect of the coparcenary and the 
Sub-coparcenary, 


(3) If a member of any tarwad of 
lavazhi governed by the Marumakkat- 
tayam rule of inheritance or a member of 
a kutumba or kavaru gpverned by the 
aliyasantana rule of inheritance dies, then 
the provisions of sub-section (1) shall not 
apply with respect to the interest of the 
deceased in the property of the tarwad, 
favazhi, kutumba or kavaru, as the case 
may be, unless the deceased had complet- 
ed his eighteenth year. 

(4) The provisions of sub-section (1) 
shall not apply to the property in which 
the deceased or any other person had an 
interest only as holder of an office or 
recipient of the benefit of a charity, or 
as a corporation sole. | 

Explanation — For the removal of 
doubts, it is hereby declared that the 
holder of a Sthanam is neither the holder 
of an office nor a corporation sole within 
fhe mearing of this sub-section.” 


On a consideration of the facts and cir- 
cumstances of this case including the Far- 
man and the judgment of the District 
Judge, the High Court kas correctly come 
fo the conclusion that the Mahant had 
Do property which he was competent to 
dispose of and the only interest the 
Mahant had was common enjoyment of 
the trust properties of the Math, with 
the discivle of the Math. The deceased 
Mahant had no particular or specific bene- 
ficial interest in the property and no 
benefit would accrue or arise to any one 
by the cesser of the interest of common 
enjoyment of the property by the deceas- 
ed Mahant to any other person, as the 
deceased Mahant had no property at the 
time of his death which he was compe- 
tent to dispose of; and no benefit accrued 
or arose to the Mahant who came to be 
elezted as Mahant according to custom on 
the demise of the Mahant or to any other 
disciple of the Math on the death of the 
Mahant. No interest, therefore, could be 
deemed to have passed on the death o 
the Mahant. 

15. Section 2 (18) 
vides— = ' 

“Property passing on the. death” 
cludes property passing either 
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ately on the.death or after any interval, 
either certainly or contingently, and 
either originally or by way of substitutive 
limitation, and “on the death” includes 


-“at a period ascertainable only by refer- 


ence to the death”. | 
16. In the instant case, the interest of 
the Mahant who is elected to be the -in~ 


charge of the property and who is in en- 


joyment of the property in common with 
the disciples of the Math comes to an end 
on his death and his interest of enjoy- 
ment in common with other disciples 
whatever may be nature of such interest 
does not pass at any point of time to any. 
other person. After the death of the 
Mahant duly elected, the right to be the in 
charge of the property vests in the person 
who is thereafter elected as Mahant and 
the right of the deceased Mahant to enjoy 
the property in common with the other 
disciples of the Math completely ceases 
and does not pass to anybody else. In the 
instant case, therefore, ho interest of the 
Mahant passes to anybody else and the 
provisions of the Act are, therefore, not 
attracted. 

17. We are, therefore, of the opinion 
that the High Court in the instant case 
was right in its answer to the question 
referred to it. The appeal against the 
judgment in the Tax Reference, there- 
fore, fails. The appeal from the orders 
in the writ petition, therefore, necessarily 
fails. The appeals are, hereby dismissed. 

18. As nobody has appeared on behalf 
of the respondent in the appeals before 
us, we do not make any order as to costs. 

Appeals dismissed. 


AIR 1982 SUPREME COURT 1157 
(From : Bombay) 


O. CHINNAPPA REDDY 
AND R. B. MISRA, JJ. 


Criminal Appeal No. 746 of 1980, D/- 


15-4-1982. 


Gambhir, Appellant v. State of Maha- 
rashtra, Respondent. 


Penal Code (45 of 1860), Ss. 299, 300 
and 302 — Murder — Appreciation of 
evidence — Case bas€d on circumstantial 
evidence — Tests to be satisfied — Ap- 
proach of High Court in appreciating 
evidence and convicting accused not 
Satisfactory — Conviction and sentence 
set aside. Decision of Bombay High 
Court D/- 19th/25th June, 1979, Reversed. 
{Evidence Act (1872), Ss. 3 and 45). 
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The law regarding circumstantial evi- 
dence is well settled. When a case rests 
upon the circumstantial evidence, such 
evidence must satisfy three tests : (1) the 
circumstances from which an inference 
of guilt is sought to be drawn, must be 
cogently and firmly established (2) those 
circumstances should be of a definite 
tendency unerringly pointing towards 
guilt of the accused; (3) the circum- 
stances, taken cumulatively, should form 
a chain so complete that thera is no 
escape from the conclusion that within 
all human probability the crime was 
committed by the accused and none else, 
The circumstantial evidence in order to 
Sustain conviction must be complete and 
Incapable of explanation of any other 
hypothesis than that of the guilt of the 
accused. The circumstantial evidence 
should not only be consistent with the 
guilt of the accused but should be incon- 
sistent with his innocence, (Para 9) 


The accused appellant was tried and 
convicted for murder of deceased and her 
two children. It was proved that the ac- 
cuSed used to visit the house of the 
deceased in the absence of her husband 
but there was evidence that some other 
persons also visited her house. The ac- 
cused was also found in the house of the 
deceased on the day of occurrence It 
was alleged that the accused was seen 
in her company when they left the house 
m the night but the version was belied 
by witnesses, The doctors opined that it 
was not possible to give the probable 
time of death. The witness called during 
panchanama, for number of times, was 
inimical towards the accused. It was 
also alleged that recoveries of number of 
articles were made on the accused’s dis- 
closing them. The motive alleged by the 
prosecution was of robbery or theft of 
cash and ornaments but not a single item 
was touched by the accused. 


Held, that the three conditions which 
were necessary to be satisfied before 
circumstantial evidence could be made 
the basis for conviction had not been ful- 
filed. There might be suspicion against 
the accused but it could not take the 
place of evidence. The approach of the 
High Court in the appraisal of evidence 
was not at all satisfactory. The evidence 
on the record fell short of proving the 
guilt of the accused beyond all reason- 
able doubt. Decision of Bombay High 
Court dt. 19th/25th June, 1979, Reversed. 

(Para 32) 

The High Court came to its opinion 

when the doctors failed to give opinion 
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about the probable time of death. The 
Court had to draw its conclusion’ on the 
basis of the materials supplied by the 
expert opinion. The High Court tried tc 
usurp the functions of an expert. Ac- 
cepting that the accused was see in the 
evening of the day of occurrence in the 
company of deceased, in the absence of 
any positive evidence about the probable 
time of death, it is difficult to connect 
the accused with the crime =æ there 
might be a long gap between the accused 
being seen in deceased’s company and 
the time of the death of the tnree de- 
ceased. Many more. persons might have 
come in between. Besides there was evi- 
dence on the record to show tkat other 
persons also used to visit d=ceased‘s 
house, (Para 30* 


MISRA, J.:— The present appeal is 
directed against the judgmen: of the 
Bombay High Court at Nagpur dateca 
19th/25th of June, 1979, convicting the 
appellant under S. 302 of the Penal Code 
and sentencing him to death for “he mur- 
der of Laxmi and her two. children. 


2, One Namdeo Gopal, resident of 
Shelgaon-Jahagir, was in the employ- 
ment of Shankarrao Shewale, resident of 
the same village, as an agricultural 
labourer. Shankarrao Shewale had also 
land in another village Andrul at a dis- 
tance of 15 miles from Shelgaon-Jahagir. 
Shankarrao had deputed Namdec to cul- 
tivate his. fields at Andrul about three 
weeks prior to the date of occurrence on 
26th of Feb. 1975. He accordingly went 
to village Andrul leaving his wife Laxmi 
and daughter Manda aged about 10 years 
and his son Samadhan aged about 4 years 
at his residence in a locality known as 
Tagwale locality. During his absence 
Gambhir the appellant used to visit the 
house of Laxmi off and on. 


3. The prosecution story as unfolded 
in evidence is that on 26th of Feb. 1975 
Gambhir was seen in the house cf Laxmi 
in the evening. He was also seen in the 
company of Laxmi at about 11.00 p.m. 
at night on the same day under a Neem 
tree. Thereafter neither Laxmi nor her 
children were seen alive. Next morning 
that is on 27th of Feb. the neighbours 
found that the thatched door of tre house 
of Namdeo was open and household 
utensils and other goods in the house 
were lying in disorder. Laxmi and her 
children were not found there. ‘The news 
spread in the village about the dBaprear- 
ance of Laxmi and her children When 
Shankarrao. Shewale, the employer of 
Namdeo got the news, he proceeded to 
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village Andrul and brought Namdeo back 
in the evening of 27th of Feb. 1975. 

4. Namdeo along with Shankarrao She- 
wale and certain other persons proceeded 
to police station, Chikhli, at a distance 
of 8 mi_es. from village Shelgaon-Jahagir 
for making a report. Shri Chaudhari in- 
charge of the police Station recorded the 


first information report and proceeded to 


village Shelgaon-Jahagir. He also sent a 
requisition for the assistance of a dog 
Squad to the authority concerned at Au- 


rangabad. Shri Chaudhary for some time 


waited for the arrival of the dog squad, 
but when the dog squad did not arrive, 
he commenced preliminary investigation. 
He tried to open the lock of the inner 
living room. The locz, however, could 
not be opened so he ptlled-up and seized 
the same under a Panchanama. He peep- 
ed into the room through the shutters 
and found things lying in disorder. He, 
however, did not enter the room so that 
the effectiveness of the dog squad might 
not be lost by the entry of other persons 
in the house, He closed the door and 
locked the room with another lock. 

5- The dog squad did not arrive till 
the evening of 28th Feb. 1975. The In- 
vestigating Officer losi his patience and 
he along with the Panches climbed on 
the roof of “the house and pushed aside 
the tin sheets covering the room. He 
peeped into the room with the help of 
a torch light and foung foul smell com- 
ing from the room. He also soughi to 
remove the clothes covering a corn-bin 
with the help of an iron bar and on re- 
moving the clothes he found legs of hu- 
man being. He thereafter set right the 
fin sheets on the roof as before. 

6- At long last the dog squad arrived 
Or. the Ist of March, 1975, and the police 
with the Panches entered the house. One 
broken trunk lying inside the house and 
the lock which was broken open was 


‘shown to the dog, which took its smell 


and started moving about Searching the 
area and locality around. Eventually the 
deg went to the house of the appellant 
and stopped there, The appellant was ‘ar- 
rested and at the time of his arrest some 
injuries were found on his person. The 
shirt and the dhoti put on by him at the 
time of his arrest were also found to 
contain stains of blood. On interrogation, 
the accused offered to point out the well 
where the dead bodies of Laxmi and her 
daughter Manda were lying. Many more 
articles are alleged to have been recov- 
ered on his pointing out in various instal- 
ments during the coursa of three to four 
days. " 
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T. The accused was, therefore, sent up 
to the Cour; of Session to stand his trial 
for an alleged offence under S. 302 of 
the Penal Code. The accused pleaded not 
« guilty to the charge. Apart from making 
the statement under S. 313 of the Crimi- 
nal P. C, he also filed a written state- 
ment and produced some documents. His 
defence was that Kisan Govinda, the Sur- 
panch of the Gram Panchayat bore en- 
mity against him and other members ‘of 
his family. He had quarrel with his 
father and uncles. Kisan Govinda has 
claimed passage through the field of 
Sahebrao, uncle of the accused. When he 
refused to grant him the way he filed a 
suit in the Court. Kisan had again made 
a complaint to the police on the allega- 
tion that he had obstructed 400 labourers. 
There was again a theft in the house of 
Patilbua, another uncle of the accused. 
Kisan made a false charge of theft 
against his another uncle Rajaram. He 
had also given evidence against Rajaram. 
On account of this long standing enmity 
between Kisan Govinda Rao and the 
family of the accused, he had sought to 
implicate the accused falsely in the case. 
Other neighbours who gave evidence 
against the accused are all relations of 
one another and they deposed against 
the accused at the instance of Kisan Go- 
vinda, 


8. There is no eye witness of the oc- 
currence and the case proceeded only on 
the basis of circumstantial evidence. The 
Sessions Judge, however, convicted the 
appellant under S. 302, Penal Code and 
sentenced the accused to life imprison- 
ment, The accused went up in appeal to 
ethe High Court. The State also filed a 
criminal revision for enhancement of 
the sentence. The High Court allowed 
the revision of the State and dismissed 
the appeal of the appellant and enhanced 
the sentence of the appellant from life 
imprisonment to death. The appellant 
has now come to challenge the judgment 
of the High Court by the present appeal. 


9. It has already been pointed out 
that there is no direct evidence of eye 
witness in this case and the case is 
based only on circumstantial evidence. 
The law regarding circumstantial evi- 
dence is well-settled. When a ease rests 
upon the circumstantial evidence, such 
evidence must satisfy three tests: (1) the 
circumstances from which an inference 
of guilt is sought to be drawn, must be 
cogently and: firmly established (2) those 
circumstances should be. of a definite 
tendency unerringly pointing towards 
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guilt of the accused; (3) the circum- 
stances, taken cumulatively, should form 
a chain so complete that there is no es- 
cape from the conclusion that within all 
human probability the crime was com- 
mitted by the accused and none else. The 
circumstantial evidence in order to sus- 
tain conviction must be complete and in- 
capable of explanation of any other 
hypothesis than that of the guilt of the 
accused, The circumstantial evidence 
Should not only be consistent with the 
guilt of the accused but should be in- 
consistent with his innocence. In the light 
of the legal position about the circum- 
stantial evidence, we have to examine 
whether the circumstantial evidence in 
the instant case satisfies the requirements 
of law. The circumstantial evidence in 
the instant case may be broadly classi- 
filed into three parts; (1) oral evi- 
dence to prove that in the absence of 
Namdeo, the accused used to visit the 
house of Laxmi regularly and he was 
seen in the evening of 26th of Feb. 1975 
in the company of Laxmi and her child- 
ren. He was also seen at about 10.00 p-m. 
the same night in the company of Laxmi 
under a neem tree in the village. At mid- 
night he was again seen going along the 
way near the house of Babulal, (2) the 
various recoveries most of them at the 
instance of the accused and (3) medical 
evidence. 


10. Dwarka, PW 2 and her husband 
Babulal PW 6 are next door neighbours. 
They deposed that the accused used to 
visit the house of Laxmi during the ab- 
sence of Namdeo from the village. He 
generally, came to the house of Laxmi 
in the evening and chatted with her and 
her children. On 26th Feb. also he was 
seen in the company of Laxmi and her 


children. At mid-night they heard some 
noise from the house of Namdeo. They 
woke up and opened their door. They 


found accused coming out from the house 
of Namdeo in white Dhoti, full sleeves 
Shirt with a cap on his head. In cross- 
€xamination both of them admitted that 
they could identify the accused in the 
dark night from behind from a disiance 
of 20 to 24 feet when the accused turn- 
ed his face towards the back. They did 
not question him. They did not report to 
anybody in the village nor did they give 
this information even to the police when 
it came to the village. Although they 
were the next door neighbours they did 
not go to the house of Laxmi even when 
they found that the household utensils 
were lying scattered. 
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11. At the face of it, it looks rather 
improbable that they would recognise 
the accused at the dead of night from 
behind during the twinkling of an eye 
when the accused turned his face back. 
Further the conduct of these witnesses 
in not informing the police what they 
had heard or seen at mid-night end their 
omission to report about it to anybody 
in the village are also significans. In the 
circumstances it is unsafe to rely on their 
testimony. 

12. Mathurabai PW 3, also deposed 
that in the evening of 26th Feb, she saw 
the accused going to. the house of Nam- 
deo twice or thrice. She again saw the 
accused and Laxmi going towards the 
village from the house of Laxmi. At that 
time she asked Laxmi as to where she 
was going. She answered that her 
daughter had gone to the house of Him- 
matrao Patil for fetching milk but she 
had not turned back so far. Sne also 
deposed that her daughter Vimal used to 
Zo to the house of Laxmi in the night 
for sleeping as Laxmi used to call her 
for a company in the absence.cf Nam- 
deo. Thus she is a witness of se2ing the 
accused going in the company o? Laxmi 
at dinner time. But in cross-examination 
she admitted that he went away near 
dinner time and thereafter she talked to 
Laxmi for about half an hour. Tkus from 
her own admission she belies tha prose- 
cution story of the accused going in the 
company of Laxmi at dinner time. 

13. She further admitted ir cross- 
examination that besides the accused 
other persons also used to come to the 
house of Laxmi in the absence of her 
husband. Kisan Govinda Rao in whose 
service Namdeo previously was, also used 
to go to the house of Laxmi to enquire 
about her children. 

l4. Vimal PW 19, is the daughter of 
Mathurabai, PW 3. According to her de- 
position she used to go to the house of 
Laxmi for sleeping during the absence of 
Namdeo. On 26th Feb. as Laxmi and her 
children used to call her for giving a 
company she took her meals and went to 
the house of Laxmi, on the day of occur- 
rence. At that time Laxmi was busy pre- 
paring tea. Samadhan was sleeping in- 
side the house and Manda had gone to 
fetch milk. The accused was also sitting 
there. The accused took a cur of tea 
without milk, as Manda had not return- 
ed till then. Laxmi and accused both pro- 
ceeded towards the village. Laxmi asked 
her to go home. 

15. She-also like her mother admitted 
in ‘cross-examination that the accused: got 


Gambhir v. State of Maharashtra 


A-L R. 


up from the house- of Laxmi and ‘went 
away in her presence. Laxmi thereupon 
asked her to come again for sleeping. 
According to her Kisan Govinda Rao also 


used to come to the house of Laxmi. She: 


also like her mother Mathurabaji belied 
the prosecution case of the accused being 
sean in the company of Laxmi while go- 
ing towards the village at dinner time. 

16. This leads us to the evidence of 
Setya Bhama PW 21, daughter of Patil- 


buwa, aged about 15 years. She de- 
posed that at about dinner time 
she was standing on the terrace 
which is on the first floor of 


her house along with her brothers Ra- 
mesh and Khushal. From there she saw 
one female standing below the Neem tre. 
On enquiring the female said that she 
was the wife of Namdeo. Gambhir was 
also standing at a distance of 2 or 4 feet 
from her. 

17, 
that her sister Rukhmini was married to 
the nephew of Kisanrao Sarpanch. She 
denied whether her father Patilbuwa had 
prosecuted Raja Ram and Himmat Rao 
for the offence of theft, The Neem tree 
according to her was at a distance of 
25 feet from her house. It is difficult to 
see a person standing under a Neem tree 
from a distance of 25 feet even if it was 
a moonlit night. A person standing under 
a tree at night can see a person in the 
moonlit night but not vice versa. 

18, In view of the close relationship 
beween Patilbuwa, her father and Kisan 
Gevinda Rao there is no wonder that this 
minor girl came to depose against the ac- 
cused at the instance of Kisan Govinda 
Rao who is the moving spirit in the case, 
While discussing the evidence of Mathura 
Bai PW 3 and Vimal PW 19 the theory 
of accused going in the company of 
Laxmi from her house at dinner time has 
already >een disbelieved and thus there 
Was no occasion for his witness to see 
Laxmi-and the accused under the Neem 
tree. Her evidence is too good to be reli- 
ed upon. 

19. On scrutiny the only thing estab- 


In cross-examination she admitted ` 


lished is that the accused and other per- 


sons used to visit the house of Laxmi dur- 
“ng the absence of her husband and that 
ne was again seen in the company of 
Laxmi on 26th Feb. in the night till be- 
fore dinner time. This single circumstance 
by itself is too feeble to connect the ac- 
cused with the murder of Laxmi and her 
children. > 
20. Now we take the evidence relating 
to’ various recoveries most of which are 


~ alleged to be on the pointing of the” ac« 
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cused. These recoveries were made dur- 
ing the course of 4 days from ist Mar. to 
4th Mar. 1975. In Panchanamas regarding 
all these recoveries Kisan Govinda Rao is 
one of the witnesses including Ex. 27 on 
which his signature was subsequently ap- 
pended by way of interpolation. At one 


Stage the High Court felt suspicious about - 


the Panchnama Ex. 27. It, therefore, di- 
rected the Sessions Court ta take addi- 
tional evidence of other Panches, Ac- 


cordingly the evidence of Narain and 


Sukhdeo was recorded. 

21. From the deposition of Kisan 
Govinda Rao P.W. 8, it appears that he 
was called by the police first on the night 
of 27th Feb. at 2.45 a.m. and Waman Janu 
was the other Panch. They were taken to 
the house of Namdeo. Some breads, vege- 
tables and some utensils were lying in 
the Osari. The Panchnama Ex. 19 was 
drawn up. For the second time he was 
called along with Waman Janu, another 
witness of the Panchnama at 3 p.m. They 
were taken to the house of Namdeo. They 
climbed over the tin roof. The tin was 
removed from the roof. They could see 
the legs of a child after the removal of 
the clothes from the surface of a corn- 
bin. Panchnama Ex. 21 of the same was 
drawn up. He was called for the third 


time by the police on 1-3-1975 with two. 


other Panchas Waman Janu and Sada 
Shiva Mhaske. Police took them and the 
dog and her master to the house of Nam- 
deo. The dog was allowed to take the 
Smell of the box which was lying open. 
The lock thoreof was lying by the side. 
The dog then came out. Her master fol- 
lowed her and the Panchas followed the 
master. The dog stopped under the Neem 
tree on the way and took the smell. The 
dog then came at the back side of Raja 
Ram’s house. She then again went to the 
house of the accused. The dog then went 
near the stone embankment near the 
tamarind tree. Eventually she went inside 
the house of the accused. Panchnama 
Ex. 22 of the same was drawn up. Kisan 
Govind Rao was calleq for the fourth 
time at 5 p.m. along with Rambhau 


_ Nandu and took them to the nala to the 
west of the bridge at about 10 feet. Four 


stones were found in the bed of the nala 
by the side of the stream. All these stones 
were stained with blood. They were seal- 
èd under a Panchnama Ex. 28. 

22. He was called for the fifth time 
at 6 P.M. along with Waman Janu and 
Rambhau Nandu. Police took them to the 
house of Namdeo. Household utensils 
were lying scattered. Police Station In- 


_. Charge asked-Namdeo to verify whether 
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his cash and ornaments were missing or 
intact. Namdeo told that one box and one 
Bhagona were missing. Panchnama Ex. 
29 of the scattered articles was drawn. 
Kisan Govind Rao was called for the 
sixth time on 2-3-1975 at 11 A.M. with 
Waman Janu, the other Panch. Police 
took them to the house of Namdeo. Police 
opened the door and asked Namdeo to 
tell which articles of his were missing. 
Namdeo on examining the articles said 
that a box and a blanket were missing. 
His cash and gold and silver ornaments 
were intact, Panchnama Ex. 30 of what 
happened there was drawn up. 

23. For the 7th time he was again called 
at 1 p.m. at the school along with Janar- 
dan Shripat and Wamanrao Bhikanrao, 
other Panchas. The police asked them to 
hear what the accused had to say. Accus- 
ed informed that he had kept the keys of 
the lock buried underground near the 
kud wall of Osari of Namdeo, The memo- 
randum of his statement was recorded 
under the signature of the two panchas. 

24. Kisan Govind Rao was called for 
the eighth time at 1 P.M. on 3rd March, 
1975. Dashrath Yeduji was the other 
Panch at the school. Police asked them 
to hear what the accused was saying. The 
accused offered to show the well in which 
he had thrown the blanket and the box. 
The memorandum of his statement Ex. 33 
was recorded. 

23» Kisan Govind Rao was called for 
the ninth time on 4th Mar, 1975 at 3 or 
3-30 p.m. at school. Waman Janu and 
Rambhau Nanduji were the other Pan- 
chas. Police asked them to hear what the 
accused was going to say. He said that a 
String containing black beads is contained 
below the stone behind his house. The 
memorandum of his statement was drawn 
up under the signature of the Panchas 
which is Ex. 34. 

26. For the last time Kisan Govind 
Rao was called by the police at 5 P.M. at 
School and the other Panch was Waman 
Janu. Again they were asked to hear what 
the accused had to say and the accused 
Said that he had kept one brass pot into 
the stone embankment of his Wadga. The 
accused offered to discover the same. The 
memorandum of his statement Ex. 36 was 
recorded. 

27. The various recoveries made in 
various instalments. most of them on the 
pointing of the accused appears to be sus- 
Picious. On 27th of February when 
the Investigating Officer along with 
the Panchas peeped inside the 
after. removing the tin roof 


they found foul. -smell coming. out, 
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If the body had decomposed just within 
one day of the occurrence obviously much 
more foul smell would be coming out 
from the well, on Ist of March, where 
two corpses were lying. It has come in 
evidence that people used to go tcwards 
the well to ease themselves. They must 
have come to know about the foul smell 

specially when the dog squad was there 
` and it would have been not at all difficult 
for the. dog to locate the place where the 
foul smell was coming from, In our opin- 
ion this must have been known to all con- 
cerned that foul smell was coming out of 
the well and people must have tried io 
find the reason thereof. In such a situa~ 
tion it was not at all necessary for the 
accused to have pointed out the place 
where the dead bodies were lying. 


28. Coupled with this fact we know 
that Kisan Govind Rao had been called 
as a Panch in respect of each and every 
recovery made during the course of four 
days. There is both oral and documents 
on the record to establish that there was 
a long standing enmity between Kisan 
Govind Rao on the one hand and the 
members of the family of the accused cn 
the other. i 

29- The High Court has, however, 
ignored the documentary evidence in- 
cluding the judgment produced on behalf 
of the accused on the simple ground that 
they indicate enmity rot with the father 
of the accused, but with his uncles, who 
were separate from the accused and his 
father and therefore, that enmity can be 


of no avail for the accused. His uncle may © 


be living separately from the accused 
and his father, but that does not destroy 
the relationship of the members or the 
family. Blood is thicker than water. If 
the uncles of the accused were involved 
in criminal and civil litigation with 
Kisan Govinda, the evidence of Kisan 
cannot be safely relied upon. 


30. This leads us to the medical evi- 
dence, The two doctors, Dr. Tapre, P.W. 
14 and Dr. Koti, P.W. 12, who conducted 
the post-mortem examination could not 
give the probable time of death of the 
three deceased as the bodies were in a 
high state of decomposition. The 
Court, however, tried to delve deer into 
the matter and after a long drawn-up 
reasoning came to the conclusion that the 
death of the three deceased had taken 
place late in the night on 26-2-1975.. in 
this connection, the High Court made the 
following adverse remarks about the doc- 
tors: “We feel and regret that Dr. Tapre 
as well as Dr. Koti have failed to bring 
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the case in their notes and care and cir- 
cumspection, and considerations which 
ara patent and necessary before giving 
thir opinion in regard to such a vital as 
to the probable time of death of the de- 
Ceased........, he failed to do his duty by 
the profession which he professed to prac~ 
15 (al Reem Dr. Koti who is an M.D. in 
General Medicine says that “no opinion 
could be given as to the probable cause 
of death (which appears to be a mistake 
fo> time) as the body was in high state of 
decomposition.” The High Court came to 
its own opinion when the doctors failed 
to give opinion. The Court has to drav 
its conclusion on the basis of the mate- 
rials supplied by the expert opinion. The 
High Court has tried to usurp the func- 
ticns of an expert. Accepting that the 
accused was seen in the evening of 26th 
Feb. in the company of Laxmi, in the ab- 


‘sence of any positive evidence about the 


probable time of death, it is difficult to 
connect the accused with: the crime as 
there might be a long gap between the 
accused being seen in Laxmi’s company 
and the time of the death of the three 
deceased. Many more persons might 
have come in between. Besides there is 
evidence on the record to show that other 
persons also used to visit Laxmi’s house. 
31. The last but not the least in im~ 
portance is the question of motive. The 
motive alleged by the prosecution is of 
roobery or theft of the cash ang the orna- 
ments to the tune of Rs. 7,000. But curi- 
ously enough not a single item of cash 
cr the ornaments was touched. The High 
Court had been impressed by the fact 
that the accused could not locate the 
place where the cash or the ornaments 
were kept, If the prosecution case is that 
the accused had been coming regularly to 
th= house of Laxmi, it is too much to 
assume that he would commit the mur- 
der of Laxmi and her children without 
first ascertaining where the cash and 
valuables were kept. The Sessions Judga 
himself did not accept the prosecution 
case regarding motive and it is on this 


aczount that he chose to award lesser 
punishment of life imprisonment. 
32 From the evidence discussed 


above, we find that the three conditions 
which are necessary to be satisfied þe- 
fore circurnstantial evidence can be made 
ths basis for conviction have not been 
fulfilled. There may be suspicion against 
the accused but the suspicion cannot 
taze the place of evidence. The approach 
of the High Court in the appraisal of evi- 
dencé is not at all satisfactory. The evi- 
dence on the record falls short of proving 
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the guilt of the accused beyond all rea- 
sonable doubt. 

33. We accordingly allow the appeal 
set aside the conviction and sentence of 
the appellant and he is acquitted of the 
charge, He shall be set free forthwith. 

Appeal allowed, 
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G. M. Morey, Appellant v. Govt. of 


: Andhra Pradesh and another, Respon- 
dents. 
Criminal P. C. (2 of 1974), Ss. 433-A, 


432 {as introduced by Amendment Act 
45 of 1978) — Life imprisonment on con- 


viction prior to 18-12-78 — S. 433-A not 


applicable to them — G-O.Ms. No. 557 
D/- 30-10-80 by Govt. of Andhra Pradesh 
— Accused undergoing more than five 
years’ imprisonment on 31-10-81 — Life 
convicts would be entitled to benefit un- 
der cl. (a) para 2 of G.O. — Decision of 
Andbra Pradesh High Court, Reversed. 


Where the accused persons who were 
convicted and sentenced to life imprison- 
ment prior to 18-12-78, and, as such, were 
not governed by S. 433-A and they had 
undergone more than five years’ impri- 
Sonment as on 31-10-1981, their cases 
would directly be attracted by cl. (a) 
para 2 of G.O.Ms. No. 557 dt. 30-10-80 
issued by Govt. of Andhra Pradesh — 
Home (Prisons-C) Department remitting 
and reducing the sentences of various 
categories of prisoners in the State. Un- 
der cl. (a) all convicts who have under- 
gone a total sentence of five years as on 
Oct. 31, 1981 except ‘prisoners sentenced 
for life and who are governed by 5. 433A’ 
have to be released. This means that ‘life 
convicts’ who are governed by S. 433A 
are not to be released even if they have 
undergone a total sentence of five years 
as on Oct. 31, 1980. All others are to be 
released. Therefore, life convicts who 
were not governed by S. 433A and who 
had undergone a total sentence of five 
years would be entitled to be released. 
Decision of Andh. Pra. High Court, Re- 
versed. (Para 2) 

Further, it could not be said that the 
persons convicted of offences not punish- 
able with life imprisonment had also been 
excluded from the benefit of G.O. and 
it would be anomalous if persons sentenc- 
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ed to imprisonment for life were to get 
the benefit of-G.O. and those sentenced to 
smaller terms of imprisonment were not 
to get the benefit of G.O, as there are se- 
veral offences in the LP.C. and elsewhere 
which are punishable with far greater 
severity than some of the offences men- 


tioned in cl. 3 of para 3 of the-G.O. But 


it cannot be contended that the G.O. does 
not apply to persons convicted of such 
offences. On the other hand, the very cir- 
cumstance that offences like those punish- 
able under Ss. 302, 304, 307 and 326 of 
IL.P.C. which may be punished with im- 
prisonment for life are not included in 
cl. 3 of para 3 shows that the benefit of 
the G.O. was intended to be extended to 
‘life convicts’ also. (Para 3) 
Cases Referred: Chronological Parag 
AIR 1980 SC 2147: (1981) 1 SCR T196: 

1980 Cri LJ 1440 dia 

CHINNAPPA REDDY, J.:— Dondaiji, 
Ambadas, Pandu Rao, Vittal Rao, Buchiah, 
M. Ram Reddy and Sangaiah are con- 
victs undergoing sentences of life impri- 
sonment in the Central Jail, Hyderabad. 
All of them were convicted prior to De- 
cember 18, 1978, the date on which Sec- 
tion 433A was introduced into the Crimi- 
nal P. C. by Amendment Act 45 of 1978. 
5. 433A imposes a restriction on the pow- 
ers of the Government under S. 432 to 
remit sentences. It provides that a person 
shall not be released from prison unless 
he has at least served fourteen years of 
imprisonment where the sentence of im- 
prisonment for life is imposed on convic- 
tion of a person for an offence for which 
death is one of the punishments provided 
by law or where a sentence of death im- 
posed on a person has been commuted 
under S. 433 into one of imprisonment for 
life. A Constitution Bench of this court 
has held in Maru Ram v. Union of India, 
(1981) 1 SCR 1196: (ATR 1980 SC 2147) 
that S. 433A is prospective in effect and 
“that the mandatory minimum of four- 
teen years actual imprisonment will not 
operate against those whose cases were 
decided by the trial Court before Decem- 
ber 18, 1978.” The seven convicts whose 
ħames have been mentioned earlier were 
convicted by the trial Court before 
Dec, 18, 1978 and therefore, they are not 
governed by S. 433A, Criminal P. C. On 
Oct. 30 1980 the Government of Andhra 
Pradesh, in order to commemorate the 
25th Anniversy of the formation of the 
State of Andhra Pradesh and in exercise 
of its powers under S&S. 432, Criminal 
P. C. issued G.O.Ms. No. 557 dated Octo- 
ber 30, 1980 — Home (Prisons-C) Depart- 
ment remitting and reducing the sen- 
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tences of various categories of prisoners 
in the State. Clauses (a), (b), (ec) and (d) 
of paragraph 2 of the G.O. are as follows: 

“(a) Except the prisoners sentenced for 
life who are government by Section 433A 
Cr, P. C., all other convicts who have un~« 
dergone a total sentence of 5 years as on 
31-10-1980 shall be released. 

(b) all prisoners with a sentence of one 
year and above shall be granted a special 
remission of one month for each year of 
sentence awarded. 

(c) all prisoners with a sentence below 
one year shall be granted a special remis- 
Sion of fifteen days, 

(d) all prisoners other than life con- 
victs over sixty years of age as on 31-10- 
1980 shall be released.” 

Paragraph 3 which is also relevant is as 
follows: 

“The remission and reduction of sen- 
tence ordered in paragraph 2 above will 
also apply to prisoners, who have been 
convicted by courts situated within the 
State of Andhra Pradesh and are under- 
going sentences in other States but shall 
not apply to the following categories of 
prisoners. 

*(1) Prisoners convicted ahd sentenced 
by courts situated outside the State of 
Andhra Pradesh; 

(2) prisoners convicted of offence 
against a law relating to matter to which 
the executive power of the Unian ex- 
tends; and | 

(3) prisoners convicted for offence un- 
der Sections 120B, 121 to 130, 359 to 377 
and 395 to 402, LP.C.” 

2. The seven convicts claim that they 
have undergone more than five years’ im- 
prisonment and that they are, therefore, 
entitled to be released in terms of the 
G.O. A writ petition filed on their behalf 
was dismissed by the Andhra. Pradesh 
High Court on the ground that the G.O. 
had-no application to ‘life convicts’. The 
decision in Maru Ram v. Union of India, 
(AIR 1980 SC 2147) was brushed aside 
on the ground that the question in the 
present case was not whether S. 433A 
was prospective or retrospective in opera- 
tion but whether a ‘life convict’ was en- 
titled to the benefit of the G.O. The High 
Court was in obvious error in ignoring 
the decision of this Court in Maru Ram 
v, Union of India, on the ground that the 
question in present case was not whether 
S. 433A was prospective or retrospective, 
disregarding the real importance o- the 
decision, for this case, which lay in the 
fact that S. 433A was held therein not to 
operate agairist ‘those, like the present 
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s€ven convicts, whose cases were decided: - 


by the trial Court before Dec. 18, 1978. 


Tne learned counsel for the State of An-: 


dhre Pradesh had to concede this position 


before us. If these seven convicts are a Y. 


governed by S. 433A their cases are di- 
rectly attracted by cl. (a) of para 2 of 
the G.O. Under cl. (a) all convicts who 


have undergone a total sentence of fivel 


years as on Oct. 31, 1981 except ‘prisoners 
sentenced for life and who are governed 
by S. 433A’ have to be released. This 
means that ‘life convicts’ who are gov- 
emed by S. 483A, Criminal P. C. are not 
to be released even if they have under- 
Zone a total sentence of five years as on 
Oct. 31, 1980. All others are to be releas- 
ec. Therefore, life convicts who are not 
gcverned by S. 483A Criminal P. C. and 
wao have undergone a total sentence of 
five years are entitled to be released. 

3. The submission of the learned coun- 
sel for the State was that if the whole of 
the G.O. was read together it will be 
clear that all ‘life convicts’ are to be ex- 
cluded from the benefit of the G.O, Ob- 
viously nov, If that was so there was no 
need to refer to those “vzho are govern- 
ed by S. 433A”, in cl. (a) of para 2 of tha 
G.O. According to the learned counsel 
the expression ‘who are governed by Sec- 
ticn 433A, Cr. P. C? was merely descrip- 
tive of prisoners sentenced to life impri- 
sonment. We cannot agree. The word 
used in clause (a) is ‘governed’ and not 
‘described’ or ‘mentioned’. Again clause 
(d) while directing the release of all con- 
victs over 60 years of age excludes ‘life 
convicts’, If the intention of the G.O. was 
to exclude ‘life convicts’ from the benefit 
of the G.O. it was not necessary to sepa- 
rately exclude them from each of clauses 
(a: and (d) of paragraph 2. The purpose 
would hav2 been better azhieved by add- 
ing another category to the categories 
mentioned in paragraph 3 say, ‘persons 
Sentenced to imprisonment for life’. 
There was no need for the Government 
to express its intention in the circum- 
locutus manner suggested by the learned 
counsel. The learned counsel for tha 
State referred us to clause 3 of paragraph 
3 and submitted that persons convicted 
of offences not punishable with life im- 
prisonment had also been excluded from 
tha benefit of G.O. and it would be ano- 
malous if persons sentenced to imprison- 
ment for life were to get the benefit of 
G.O. and those sentenced to smaller 
terms of imprisonment were not.to get 
tha benefit of the G.O. We are unable to 
agree. There are several offences in the 
LP.C. and elsewhere which are - punish- 
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able with far greater severity than some- 


of the offences mentioned in el. 3 of para- 
graph 3 of the G.O. But it cannot be con- 
tended that the G.O. does not apply to 
persons convicted of such offcenses. On 
the other hand, the very circumstance 
that offences like those punishable under 
Ss. . 302, 304, 307 and 326 which may be 
punished with imprisonment for life are 
not included in cl. 3 of para. 3 shows that 
the benefit of the G.O. was intended to 
be extended to ‘life convicts’ also. We 
disagree with the conclusion of the High 
Court, allow the appeal and direct the 
seven convicts aforesaid to be released 
SWAY 

Appeal allowed. 
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O. CHINNAPPA REDDY AND 
R. B. MISRA, JJ. 

Criminal Writ Petn. No. 8926 of 1981, 
D/- 26-3-1982. 

Mrs. Saraswathi Seshagiri, Petitioner 
v. State of Kerala and another, Respon- 

dents. 

(A) Consetvation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 (1) — Detention un- 
der, for a single solitary instance of at- 
tempt to illegally export Indian ‘currency 
— Held, in the facts and circumstances of 


the case, sufficient to warrant an infer- ~ 


ence that detenu will repeat his activity 
in future also — Detention proper. 


Whether a single solitary act attribut- 
ed to a person is sufficient to warrant an 
_ inference that he will repeat his activity 

in future also, will depend on the nature 
of the act and attendant circumstances. 
The past act of the person, in the circum- 
stances, might be an index of his future 
conduct, AIR 1974 SC 816. Rel. on. 

(Para 9) 

In the present case the detenu tried to 
export illegally Indian currency to the 
tune of Rs. 2,88,900 to a foreign country 
in a planned and pre-meditated manner 
by clever concealment of it in several 
parts of his baggage. This fully justified 
the detaining authority in coming to the 
conclusion that the detenu might re- 
peat his illegal act in future also and that 
his detention was necessary to preventing 
him from repeating the same in future. 

(Para 9) 


(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 


EZ/EZ/B637/82/VCD 


Saraswathi Seshagiri v. State of Kerala : 
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Act (52 of 1974), S. 3 (1) — Detention un- 
der, for attempt to illegally export Indian 
currency — Mere fact that detenu could 
be prosecuted under the Customs Act — 
Cannot be an absolute bar to an order of 
preventive detention. AIR 1982 SC 8, Rel. 
on, (Para 19) 

(C) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S, 3 (1) — Detention un- 
der — Subjective satisfaction of detaining 
authority — Court cannot question whe- 
ther the grounds given in detention order 
are sufficient or not for subjective satis- 
faction of the authority. (Constitution of 
India, Arts. 22 (5), 226, 32). (Para 11) 
Cases Referred: Chronological Paras 
AIR 1982 SC 8 : 1982 Cri LJ 150 10 
AIR 1974 SC 816: 1974 Cri LJ 699 8 

MISRA, J.:— Shri T, R. Seshagiri Iyer 
has been in the Recruiting and Travel 
agency business for over a decade. He 
has an office at New Delhi, namely "Vis- 
wak Agencies” which is mainly acting as 
a Recruiting agent for some of the middle 
east countries in procuring skilled labour- 
ers from India for employment purposes 
in the gulf countries on a Commission 
basis, ; 

2 In connection with his business he 
attempted to export illegally Indian Cur- 
rency to the tune of Rs. 2,88,900 which 
was recovered from his possession while 
he was bound for Abu Dhabi by Air 
Indian flight on 19-7-1981 and for that’ 
offence he is liable for punishment under 
Ss. 132 and 135 of the Customs Act, 1962. 
He was arrested by the Inspector of Cen- 
tral Excise Air Customs, Trivandrum and 
later on released on conditional bail. 


3. The Collector of Customs and Cen- 
tral Excise (Central Excise Wing) Co- 
chin, made a report dated 13th of August, 
1981, to the State Government that T. R. 
Seshagiri Iyer had made a genuine at- 
tempt to export Indian Currency of the 
value of Rs. 2,88,900 without .permission 
of the authorities and in violation of the 
Foreign Exchange Regulation Act, 1973 
and the Customs Act, 1962. He also ap- 
pended the copies of the Mahazar dated 
19th of July, 1981, relating to the seizure 
from the detenu, admission made by the 
detenu on 19th J uly before the Superin- 
tendent of Central Excise and Customs 
and the arrest Mahazar, dated 19th July. 
From the report and other materials plac- 
ed before the Government by the cus- 
tom authorities, the Government was 
Satisfied that the detenu had tried to ex- 
port large amount of Indian currency in 
a very -planned and pre-meditated man- 
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ner by cleverly concealing the seme in 
Several parts of his baggage, 


4. The Special Secretary (Home) 
Kerala, in exercise of the powers confer- 
red upon him under S. 3 (1) of the Con- 
servation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act, 1974, 
passed an order dated 22nd of Sep., 1981, 
directing that Shri T. R. Seshagiri Iyer þe 
detained as it was necessary to dc so` to 
preventing him from smuggling goods. 
Pursuant to the order of detention he was 
arrested on 28th of Sept., 1981. Immedi- 
ately after his arrest he was supp-ied the 
ground on which the order of detention 
was made. 


5. The ground supplied discloses that 
on 19-7-1981 T. R- Seshagiri Iyer with a 
passport issued at Abu Dhabi was a pas- 
Senger bound for Abu Dhabi by Air India 
Flight No. AI 935..He presented his lug- 
gage consisting of two brief cases and one 
Suitcase for examination and clearance 
by custom authorities at Custom Export 
Examination Hall of the International 
Block of Trivandrum Airport. He had al- 
ready undergone immigration formalities 
and was bound to board the Air Craft 
after custom clearance. Before commenc- 
ing the custom examination the Custom 
Officers required him to give a true and 
complete declaration of the contents of 
the baggages for which custom clearance 
was sought, with specific reference to 
' Silver, gold, gold ornaments and foreign 
and Indian Currency. He declared that 
the baggages contained clothes, personal 
files, vegetables and fruits and ke cate- 
gorically denied having any Indian or 
foreign currency inside the seid bag- 
gages. But in examination the Custom 
Officer recovered Indian Currency to the 
tune of Rs. 2,88,900/- in bundles of 56 
Rupees and 100 Rupees from the leather 
folder kept in brief~case, the plastic bag. 
Shoes and under the vegetables in the 
card board carton. He had no valid docu- 
ments or permits in respect of the cur- 
rency attempted to be. exported. As he 
attempted to export out of Indie Indian 
-currency illegally and by concealment, 
violating the provisions of the Foreign 
Exchange Regulation Act, 1973 and the 
provisions of the Customs Act, 1362, the 
custom authorities seized the eforesaid 
currency under a Mahazar of further 
action. In his voluntary statemem giving 
in his own handwriting before the 
Superintendent of the Central Excise and 
Customs, Trivandrum he admitted the 
recovery of Rs. 2,88,900/- from his yos- 
session while he was attempting to ex- 
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Fort the same out of India. He has signed 
the Mahezar drawn for the seizure of 
the Indian Currency stating that all the 
details rnentioned in this Mahazar are 
true and correct. Fe also admitted that 
he did not have any valid document or 
permit for export of Indian Currency. 


6 Tha detenu made a representation 
cated 16th of Oct. 1981, which was re- 
ceived by the government on 17th of 
Oct. 1981. Immediately after the receipt 
cf the representation, the government 
called for the comments from the Col- 
lector of Customs to ths Government of 
India at Cochin on 19th of Oct. 1981 and 
recaived the comments from the Customs 
Department on 23rd of Oct. 1981. The 
Government rejected the representation 
by its order dated 28th of Oct. 1981. The 
Government had also referred the repre- 


sentation of the detenu to the Advisory . 


Board by communication dated 28th of 
Oct. 1981. The Advisory Board by their 
order dated 21st of Nov. 1981, opined 
that there was sufficient cause for the 
detention of the detenu Thereafter the 
Government confirmed the detention of 
the detenu and fixed the period of deten- 
tion for one year with effec; from 28th 
of Oct. 1981. 


1- The wife of the detenu has filed 
the present petition under Art. 32 of the 
Constitution to challenge the order of 
detention. It was contended for the de- 
tenu that a single solitary instance of 
attempt to export Indian Currency to 
forsign countries is hardly sufficient to 
warrant an inference that the detenu 
will repeat hig activity in future also and 
that his detention was necessary to pre- 
vent him from so doing in future. 


& In support of the contention reli- 
ance was placed on Deku Mahto v. State 
of West Bengal, AIR 1974 SC 816. The 
sole ground for detention in that case 
was that on lith Aug. 1972, the petitioner 
With his associates was found removing 
three bales of empty jute bags afier 
breaking a railway Wagon in Naihati 
railway vard and when challenged by the 
local Railway Protection Force the peti- 
tioner ard his associates fled away leav- 
ing the booty. A similer contention was 
raised in that case also ag is being raised 
in the case in hand. Tkis Court accepted 
the contention on the facts and circum- 
stances cf that case but made the follow- 
ing observation— “We must of course 
make it clear that it is not our view that 
in no case can a single solitary act attri- 
buted to a person form the basis for 
reaching a satisfaction zhat he might re- 
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peat such acts in future and in order to 
prevent hirn from doing so, it is neces- 
sary to detain him. The nature of the 
_act and the attendant circumstances may 
fY in a given case be such as to reasonably 
justify an inference that the person con- 
cerned, if not detained, would be likely 
to indulge in commission of such acts m 
future. The order of detention is essen- 
tially a precautionary measure and it 1s 
based on a reasonable prognosis of the 
future behaviour of a person based on 
his past conduct judged in the light of 
the surrounding circumstances. Such 
past conduct may consist of one single 
act or of a series of acts. But whatever 
it be, it must be of such a nature that 
an inference can reasonably be drawn 
from it that the person concerned would 
be likely to repeat such acts so as to war- 
rant his detention.” 


9. From the aforesaid observation it 
is evident that an inference in each case 
will depend on the nature of the act and 
the attendant circumstances. In the pre- 
sent case the detenu tried to export 
Indian Currency to the tune of Rupees 
2,88,900/~ to a foreign country in a plan- 
ned and pre-meditated manner by clever 
concealment of it in Several parts of his 
baggage. This fully justified the detaining 
authority in coming to the conclusion 
that he might repeat his illegal act in 
future also and that his detention was 
necessary to preventing him from re- 
peating the same in future. His past act 
in the circumstances might be an index 
of his future conduct. 


10. It was next contended for the de- 
tenu that detenu could be prosecuted 
under the Customs Act and as such his 
preventive detention was uncalled for. 
The counsel for the detenu in support of 
his argument strongly relied upon Smt. 
Hemlata Kantilal Shah v. State of Maha- 
rashtra, AIR 1982 SC 8. That case in- 
stead of supporting the detenu goes 
against him. This Court dealing with the 
point held— “Possibility of a prosecution 
or the absence of it is not an absolute 
bar to an order of preventive detention; 
the authority may prosecute the offender 
for an isolated act or acts of an offence 
for violation of any criminal law, but if 
it is satisfied that the offender has a ten- 





dency to go on violating such laws, then’ 


there will be no bar for the State to 
detain him under a Preventive Detention 
Act in order to disable him to repeat 
such offences. What is required is that 
the detaining authority is to satisfy the 
Court that it had in mind the question 


Kadra Pahadiya v. 
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whether prosecution of the offender was 
possible and = sufficient in the circum- 
stances of the case. In some cases of pro- 
secution it may not be possible to bring 
home the culprit to book as in case of a 
professional bully, a murderer or a daco- 
it, as witnesses do not come forward to 
depose against him out of fear, or in case 
of international smuggling it may not be 
possible to collect all necessary evidence 
without unreasonable delay and ex- 
penditure to prove the guilt of the of- 
fender beyond reasonable doubt. The 
past conduct or antecedent history of a 
person can appropriately be taken into 
account in making a detention order. It 
is indeed largely from prior events show- 
ing tendencies or inclinations of a per- 
son that an inference can be drawn whe- 
ther he is likely in the future to act in 
a manner prejudicial to the maintenance 
of supplies and services essential to the 
community or his act of violation of 
foreign exchange regulations and his 
smuggling activities are likely to have 


deleterious effect on the national eco- 
nomy.” 
11, When the legislature has made 


only the subjective satisfaction of the 
authority making the order of detention; 
it is not for the court to question whe- 
ther the grounds given in the order are 
sufficient or not for the subjective satis- 
faction of the authority, 


12. We find ourselves unable to ac- 
cede to either of the two contentions and 
the writ petition must fail. The writ 
petition is accordingly dismissed. 


Petition dismissed. 
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P. N. BHAGWATI AND V.-B. ERADI, JJ. 

Writ Petn. No. 5943 of 1980, D/- 6-5- 
1981, - 

Kadra Pahadiya and others, Petitioners 
v. State of Bihar, Respondent. 

Constitution of India, Arts. 21 and 32 
— Speedy trial — Right of — Remedy 
in the event of denial of such right. 


A speedy trial is a fundamental right 
implicit in the guarantee of life and per- 
sonal liberty enshrined in Art. 21 of the 
Constitution. Any accused who is denied 
this right of speedy trial is entitled to 
approach the Supreme Court for the pur- 
pose of enforcing such right and the 
Supreme Court in discharge of its consti- 
tutional obligation has the power to give 
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necessary directions to the State Govern- 
ments and other appropriate authorities 
for securing this right to the accused. _ 

Ş ‘(Para 2) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1360 1, 2 


ORDER :— This writ petition has come 
up today before us for directions since 
there are a large number of priscners in 
the State of Bihar who have been in jail 
for more than 12 months after the com- 
mitment of their cases to the court of 
session and there are also a consider- 
able number of prisoners who hare been 
in jail for more than 18 months without 
any enquiry or trial having commanced 
in the courts of Magistrates. We are glad 
to learn. that the four petitioners whose 
case is set in motion have been acquit- 
ted after a trial which was deried to 
them for a period of 8 years. Their ac- 
quittal highlights the tremendous amount 
of misery and suffering which these four 
young boys who have been ultimately 
found to be innocent must have under- 
gone in jail for a period of 8 years with- 
out anyone being there to look after them 
or to take care of their interest. We are 
indeed thankful to Dr. Miss Vasudha for 
having drawn our attention to the unfor- 
tunate case of these four petitioners. Now 
ordinarily, we would not have proczeded 
further with the matter after the imme- 
diate relief which was sought by the peti- 
fioners was obtained and they were. ac- 
quitted but the statements which have 
been placed before us by the State of 
Bihar and the High Court disclose an 
alarming state of affairs so far as admin- 
istration of justice in the State o? Bihar 
is concerned. We had occasion to make 
observations in regard to the highly -dis- 
turbing situation which prevails -in the 
justice system in the State of Bihar when 
we made interim orders in Hussainara 
Khatoon’s case (AIR 1979 SC 1360: last 
year but despite the observations made 
by us it does not seem that any improve- 
ment has taken place. The position con- 
tinues to be very distressing and there 
are large number of prisoners stl lan- 
Buishing in jail without their trial hav- 
ing commenced, The figures furnished 
by the State of Bihar and the High Court 
are sufficient to shock the conscience of 
any Judge or for that matter even of any 
citizen of this country because we find 
that 18133 sessions cases are pending in 
different sessions courts in the State of 


. Bihar as on 31st December, 1980 where- 


‘the commitment was made more than 12 


months ago and the sessions triel have. 
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rot yet commenced. We are not mention- 
Img here the number of prisoners who 
ere awaiting enquiry or trial before the 
Magistrate in different courts in State of 


Bihar because the list is very long and f 


the number is very large. We fail to 
understand why necessary steps are not 
being taken by the authorities concerned 
whether they be State Government or 
the High Court for the purpose of 
rémedyinzs this most unsatisfactory state 
cf affairs. We asked Mr. Mudgal, learned 
advocate appearing on behalf of the peti- 
tioners tc prepare a list giving the parti- 
culars of the prisoners whose cases have 
been committed to the courts of session 
prior to 3lst December, 1976 and whose 
triels have not yet commenced. Mr. Mud- 
gal has prepared such a list from the 
record furnished to us by the State Gov- 
ernment and the High Court and we fine 
from the list that 313 prisoners are rot- 
fing in jail awaiting trial though their 
cases have been committed to the court 
of session prior to 31st December, 1976; 
this list also includes a large number of 
prisoners whose cases have been commit- 
ted even prior to 3ist December, 1974. It 
it incomprehensible to sur mind as to 
how sessions cases coulé remain pending 
in the sessions court in the State of Bihar 
for 5 to 7 years after commitment. Mr. 
Mudgal has also prepared another list 
from the record before the court giving 
the details of prisoners who are awaiting 
commitment since prior to 31st December, 
1976. The number of these prisoners runs 
to 99 and some of them have been await- 
ing commitment since prior to 3lst Dec- 
emoer, 1976. This list clearly shows that 
Even committal enquiries have not been 
held in the cases of these 99 prisoners for 
ébcut 5 to 7 years. They have been in 
jail for such a long period even befcre 
commitment and we shudder to think 
how much more they would have to re- 
main in jail after commitment before 
trial is commenced ard brought to an 
end. It is obvious that some drastic steps 
ére necessary to be taken in order to set 
right this distressing state of affairs. We 
would, therefore, direct the sessions 
courts where these cases are pending. 


trial after commitments made prior to 


3ist Dec. 1976 to take up these cases 
for trial at the earliest date and to pro- 
cee] with the trial of the cases from day- 
to-day and dispose of these cases as early 
as possible and in any event not later 
than six months from today. Whatever 
steps are necessary to be taken by the 
frosecution for the purpose af day-~tox 
day trial of these cases shall be adoptad. 
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and the trial of these prisoners shall not 
be delayed on any such count.. If any of 
these prisoners is unrepresented in court 
he shall be intimated that he is entitled 
to legal aid for the purpose of his defence 
and he shall be provided with 
a lawyer at State cost for which 
the State will put the court 
in funds. So far as the prison- 
@rs awaiting commitment since prior to 
3ist Dec. 1976 are concerned, the Mag- 
istrates before whom- their cases are 


- pending will immediately proceed with 


the enquiry against them in accordance 
with law and complete the proceedings 
within three months from today. These 
prisoners also will be provided with legal 


` aid if they are not represented by a law- 


yer of their choice and the State. will 
make the necessary funds available to the 
courts of Magistrates for this purpose. 


2, We have already held in Hussainara 
Khatoon’s case (AIR 1979 SC 1360) that 
speedy trial is a fundamental right im- 


_ {plicit in the guarantee of life and per- 
“|sonal liberty enshrined in Art. 21 of the 


t 


t 
=, 


- many Sessions Judges, 


. Court will also 


Constitution and any accused who is 
denied this right of speedy trial is en- 
titled to approach this court for the pur- 
pose of enforcing such right and this 
Court in discharge of its constitutional 
obligation has the power to give neces- 
sary directions to the State Governments 
and other appropriate authorities for 
Securing this right to the accused. We 
would, therefore, in order to enable us 
to exercise this power and make this 
fundamental right meaningful to the 
prisoners in the State of Bihar request 
the High Court to inform us as to how 
Additional Ses- 
sions. Judges .and Assistant Sessions 
Judges are there in each district in State 
of Bihar and what is the number of cases 
yearwise pending before each of them. 
We should also like the High Court to 
inform us as to what are the norms of 
disposals which it has fixed for Sessions 
Judges, 
Assistant Sessions Judges and whether 
the disposal of Sessions Judges, Addi- 
tional Sessions Judges. and Assistant 
sessions Judges in the State conform to 
the norms of disposal laid down by the 
High Court and what steps, if any, are 
being taken by the High Court to ensure 
conformity with the norms. The High 
supply information to 
fhis court as to whether having regard to 
fhe pending files before the Sessions 
Judges, Additional Sessions Judges and 
1982 S.C./74 VII G—2-8 
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Assistant Sessions Judges and the norms 
of disposal fixed by the High Court there 
is ned for any additional courts in any 
of the districts and if there is such need 
whether steps have been taken by the 
High Court for establishing such addi- 
tional courts. If no steps have been taken 
so far, the High Court may immediately 
address a communication to the State 
Government stressing the need for crea- 
tion of additional courts and requesting 
the State Government to take necessary 
action for setting up such courts and ap- 


_ pointing Judges to man such courts and 


the State Government, we are sure, will 
take the necessary steps for this purpose. 
We hope and trust that this exercise will 
be carried out and necessary steps in 
that behalf will be taken before the writ 
petition comes up for further hearing on 
the reopening of the court after summer 
vacation. 


3. We may also point out that in the 
statements which have been submitted 
to us by the State Government giving 
the names of prisoners who have been 
in jail for more than 12 months after 
committal of their cases to the court of 
session there are a large number of in- 
stances where the dates of admission to 
the jail have not been given and it is, 
therefore, not possible for the Court to 
find out as to how long they have been 
in jail before their cases were committed 
to the court of session, We would, there- 
fore, direct the State Government to as- 
certain from each jail the date of admis- 
sion of these prisoners whose names are 
given in the list and to inform us as 
to when they were admitted to the jail. 
We may also point out that so far as 
prisoners who are awaiting commitment 
Since before 3lst Dec. 1976 and whose 
particulars have been given to us by Mr. 
Mudgal in the list submitted by him are 
concerned, the Magistrates may consider 
whether they should not be released on 
bail in appropriate cases. This may he 
considered by the Magistrates when these 
prisoners. are produced before them 
either for the purpose of remand or at 
the time of holding the enquiry. So also 
if there are any other undertrial prison- 
ers who are awaiting commitment or 
against whom trials have not commenced 
iw the courts of Magistrates the question 
of granting bail to them may also be 
considered suo motu by the Magistrates 
and if they are eligible to be released on 
bail in accordance with the principles 
laid down by this Court. in. Hussainara 
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Khatoon's case they may be released on 
bail. Action in this regard should be 
taken by the Magistrates at the time 
when such prisoners are next produced 
before the Magistrates. We hope and 
trust that the principles laid down and 
the directions given by us in the various 
judgments delivered in Hutcséinara 
Khatoon’s case will be strictly and seru- 
pulously observed by the Magistrat2s and 
Sessions Judges in the State of Bihar., We 
` would suggest that copies of these judg- 
ments. may bə supplied to the Magis-rates 
and Ssssions Judges in the State of Bihar 
by the High Court with a direction that 
the law laid down in these jucgmenis 
shall be followed by the Magistrazes and 
Sessions Judges, 
4, The writ petition will now stand ad- 
journed to 3-8-1981. 
Orders accordingly. 
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(From : Allahabad) 


O.. CHINNAPPA REDDY 
AND R. B. MISRA, JJ. 

Writ Petn. (Criminal) No. 19 of 1982 
and Petn. for Spl. Leave to Appeal Cri. 
No. 208 of 1982, D/- 23-4-1982. 

Youssuf Abbas, Petitioner v. Ummon of 
India and others, Respondents. 

Conservation of Foreign Excharge and 
Prevention of Smuggling Activifies Act 
(1974), S. 3 (1) — Detention under — Re- 
presentation against, made by tenu 
through Supdt. of Jail rejected by Govt 
after 29 days — Govt. offering no expla- 
nation for delay in considering represen- 
tation within permitted time — Held 
Govt, had no explanation for the delay 
and as such the detenu was entitled to 
be set at liberty. l (Para 3) 

CHINNAPPA REDDY, J.:— Ali Abbas 
Jaafri was arrested on Sept. 8, 1931, pur- 
suant to an order of detention made on 
July 26, 1989 under the COFEPOSA. The 
grounds of detention along with the 
documents necessary to enable the cetenu 


to make a representation were served 


on him on Sept. 16, 1981. The cetenu 
claims to have made a repres2ntation 
against his detention on Oct. 1, 19€1. He 
has made an assertion to this effect in 
para 1] of the writ petition filed in this 
Court, While this is not expressly denied 
in the counter-affidavit filed on behali of 
the Government, it is stated therein that 
an undated representation was received 


by the Government from the District- 


Magistrate, Unnao on 23rd Oct. 1881. We 
EZ/EZ/B908/82/VVG 
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- Sion of the learned counsel 


A- E.R. 


will come back to this later. The -Advi- 
sory Board which met on Oct. 23, 1981, 
Gave a personal hearing to the detenu 
end submitted its report on Oct. 26, 1981. 
Thereafter the Government rejected the 
representation of the detenu on Oct. 29, 
1981. The representatior, we may men- 
tion here. was admittedly not forwarded 
to the Advisory Board on the ground 


that it was received by the Government l 


subsequent to the heering by the Board. 
„2. The detenu filed a writ petition in 


the Allahabad High Court questioning 
the detention. The High Court upheld 
the detention and rejected the petition 


for the issue of the Writ of Habeas Cor- 
pus. The detenu has filed a petition for 
Special L2ave to Appeal against the judg- 
ment of the Allahabad High Court under 
Art. 136 of the Constitution and has alse 
filed a separate writ petition under Arti- 
Cle 32 of the Constitution. 

3. Several grounds inzluding questions 
relating to the vires of the COFEPOSA 
were raised in the writ petition as well 
as in the special leave petition. Most of 
them were not argued. Some grounds 
vere urged by the learned’ counsel, but 
almost all of them were without sub- 
Stance. However, there was one submis- 
which we 
found to be of some substance and on 
which we wanted some explanation from 
the respondents. As we said earlier, the 
cetenu averred in his petition that he 
Fad made a representation to the detain~ 
ing authority through the Superintendent 
cf the Jail. on Oct. 1, 1981. The submis- 
Sion of the learned counsel was that 
there was undue and unexplained delay 
in the consideration of the representa- 
tion. The counter-affidavit filed on behalf 
of the respondents mere?y states that the 
representation of the detenu was receiv- 
ed from the District Magistrate on Oct, 
29, 1981 and was rejected by the Govern- 
ment on Oct, 29, 19&1. No attempt was 
made to offer any explanation as to why 
the District Magistrate, Unnao did not 
forward the representation to the Gov- 
ernment till Oct. 23, 1981. A letter ad- 
dressed by the Superinzendent, Central 
Jail, Varanasi to Yousstfi Abbas, brother 
of the detenu, has been placed before us 
by the laarned counsel for the detenu 
and it shows that the r2presentation was 
forwarded by the Superintencent, Central 
Jail to the District Magistrate, Unnao on 
Oct. 20, 1981. Why the representation 
was detaineq with the Superintendent, 
Central Jail from Oct. 1, 1981 to Oct. 20, 
1981 has not been expleined by any one. 
We wanted a full and detailed explana- 


ax 
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“Shri Dalbir Bhandari, 


tion from the respondents for the delay 
in the consideration of the representation 


by the appropriate authorities, after it 


was made by the detenu on Oct. 1, 1981. 
learned counsel 
for the respondents was unable to offer 
any explanation, but requested us to per- 
mit him to produce the relevant records. 
Arguments were concluded on Mar. 24, 
1982 and we reserved judgment. We im- 
formed the learned counsel that he would 


‘be at liberty to produce the relevant re- 


cords within a week from that date. Not- 
withstanding the fact, that four weeks 
have elapsed, the records have not been 
produced before us. When asked about 
it, the learned counsel told us that 
though he had written to the Govern- 
ment of Uttar Pradesh that the records 
should be produced immediately, he has 
not received them so far. In the circum- 
stances, we have no option, but to pro- 


~leeed on the basis that the respondents 


have no explanation to -offer for the de- 
lay in considering the -representation of 
the detenu. On that ground alone, thè 
writ petition is allowed and the detenu 
is directed to be set at liberty forthwith. 
No orders are necessary in the special 
leave petition in view of our order in the 
writ petition. 

Petition allowed. 





‘AIR 1982 SUPREME COURT 1171 
(From: Karnataka) 


O. CHINNAPPA REDDY, A. P. SEN 
AND BAHARUL ISLAM, JJ. 


Criminal Appeal No. 221 qf 1975, D/- 


State of Karnataka, Appellant v. Mari- 
gowda, Respondent. — 


Criminal P. C. (2 of 1974), S. 401 — 
Revision against conviction -— Interfer- 


ence with concurrent findings of fact — ` 


Propriety. 

Where the Secretary of a co-operative 
society was convicted for criminal breach 
of trust in respect of three sums of 
money by dishelieving his story that he 
had given the sums in question to the 


Executive Officer for depositing them in 


District Co-operative Society and they 
were in fact so deposited, and accepting 
the version of the Executive Officer that 
the identical sums credited with the 
District Co-operative Bank had come 
from other sources, the High Court must 
be deemed to have misdirected itself in 
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interfering with the concurrent findings 
of fact and acquitting the accused when 
the version of the Executive Officer as 
to sources of ,receipts was not challenged 
in his cross-examination and no sugges- 
tion was made to him. Acquittal was set 
aside but considering the lapse of time 
sentence of imprisonment was reduced to 
period already undergone. (Para 3) 


JUDGMENT :— The respondent, Mari- 
gowda, was the Secretary of the Alada- 
halli Large-scale Co-operative Society, 
Mallipatna. He was convicted by the 
learned First Class Magistrate, Hole- 
narasipura of an offence under S. 408, 
I. P. C. on a finding that he had commit- 
ted criminal breach of trust in respect 
of three sums of money, namely, Ru- 
pees 1,500/~, Rs. 175/- and Rs. 100/-, þe- 
longing to the Society. In respect of 
these amounts, he had made entries in 
the cash book, Ex.P-9(a)P-9(c) and P-9(d) 
as if the amounts had been drawn from 
the society and credited into the District 
Co-operative Central Bank, Hassan. The 
defence of the respondent was that these 
amounts had been paid to PW 2, Execu- 


- tive Officer of the Bank, to be deposited 


with the Central Co-operative Bank. Ad- 
vantage was Sought to be taken of the 
circumstance that PW 2 had, in fact, de- 
posited three identical sums of money 
with the Central Co-operative Bank, but, 
according to the evidence of PW 2, those 
amounts had been received by him not 
from the accused but from other persons. 
A sum of Rs. 1,500 had been received 
from Mallinathapura Co-operative Soci- 
ety, Mallinathpura and that society had 
also been given a receipt for that amount. 


‘The amount of Rs. 100 had been received 


by PW 2 from Koti Basave Gowda and 
not from the accused. The amount of 
Rs. 175/- was part of an amount of Ru- 
pees 600/- which had been received by 
PW 2 for being credited in the District 
Co-operative Central Bank, but the mis- 
appropriated amount was not part of 
this amount of Rs. 600/-. The evidence of 
PW 2 was: not challenged in cross-exami- 
nation. His evidence was also fully 
substantiated by the entries in the ac- 
counts of the District Co-operative Cen- 
tral Bank. 


2. The trial court accepted the evi- 
dence of PW 2 and convicted the re- 
spondent as stated above. The conviction 
and sentence were confirmed by the 
learned Sessions Judge. 

3. In revision the High Court inter- 
fering with concurrent findings of fact, 
acquitted the accused. A perusal of the 
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judgment of the High Court makes ił 
obvious that the High Court had mis- 
directed itself into thinking that the 
three amounts paid by PW 2 intc the 
District Co-operative Central Bank per- 
tained to the amounts which the accused 
was alleged to have ‘misappropriated. 
PW 2 expressly stated that the amounts 
had been received by him from Malli- 
nathapura Co-operative Society, etc, and 
his evidence was not challenged in cross- 
examination. No suggestion was mede to 
him and there was no justification whatso- 
ever for the High Court to reach the con- 
clusion that these amounts were the very 
amounts which the accused was aileged 
to have misappropriated. 

4. We are afraid that the judgment of 
the High Court canrot be sustained. It 
is, therefore, set aside and the conviction 
is restored. But having regard to the time 
that has elapsed, we do not think that 
it is necessary to send the respondent 
back to jail. In the circumstances cf the 
case we reduce the sentence of imprison- 
ment to the period already suffered by 
him but increase the fine imposed upon 
him by the trial court from Rs. 500/- to 
Rs. 1,750/-. If the amount of fine is real- 
ised, it will be paid to the Aladahalli 
Large Scale Co-operative Society, In de- 
fault of payment of fine, the accused will 
undergo rigorous imprisonment for a 
period of three months, 

Order accordingly. 





AIR 1982 SUPREME COURT 1172 
(From: Delhi) 


D. A. DESAI AND 
A. VARADARAJAN, JJ. 

Civil Appeal No. 178 of 1982 in S.L.P. 
(Civil) No. 11080 of 1981, D/~ 14-1-1982. 

Kulwant Singh and another, Appellants 
v. Smt. Amar Kaur and others, Respon- 
dents. | 

Delhi Rent Control Act (59 of 1958), 
S. 25B (4) — Leave to defend — Suit for 
eviction on ground of bona fide require- 
ment — Complete arrears of rent depo- 
sited — Leave to defend sought on plea 
that suit premises were let out both for 
residential and commercial purposes 
Leave refused on prima facie finding 
culled out from affidavits that dominant 
purpose wag residential — Held, leave to 
defend should he granted.. Decision of 
. Delhi High Court, Reversed. (Para 2) 


JUDGMENT :—- We have heard Mr. 
R. K. Garg, learned counsel for th? ap- 
S PTH SN TNS 
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detlants and Mr. G- L. Rawal, learned 
counsel for respondents, On an earlier oce 
casion it was contended that the appel- 
tarts have not deposited arrears of rent 
and are defaulters in a huge amount, 
Before extending any ecnsideration to tha 
appellants we wanted to be satisfied that 
the appellants have paid or deposited 
rent in arrears. We are assured today by 
an affidavit of Tej Singh S/o Shri Damos 
dar Singh that the appellants have depo- 
sited balance arrears of rent till today 
in the court of Shri D. S. Sidhu, Addi- 
ional Rent Controller, Delhi. A photo- 
stat treasury challan is annexed to this 
affidavit which shows that the appellants 
have deposited Rs. 8,400/-. We requested 
Mr. Rawal learned counsel for the ree» 
spandents to check up this fact and after 
hearing him we have proceeded on the 
essumption that according to the affida- 
vit all the arrears have been cleared out 
by making necessary deposit, but this 
deposit is accepted subject to the conten- 
tions in a cognate matter. between the 
Same parties, Any observation herein 
made is to have no impact as the ‘dispute 
in the cognate matter and the parties 
will be aż liberty to get that question ad- 
judicated on proper evidence before the 
court before which the proceedings ere 
pending. unhampered by anything stated 
in this ozder. | 

2. This petition out of which the pre- 
S2nt appeal arises, is confined to the re- 
quest of the respondents-landlord seek- 
ing eviction. on the ground that they need 
the premises reasonabiy and bona fide 
for: personal use and occupation. Inter 
alia the appellants-tenants sought leave 
to defend the action on the plea that the 
Suit premises were let out both for resi- 
dential and commercial purposes ‘and 
therefore landlords woul not be entitled 
to recover possession on the ground of 
personal requirement in view of the pro- 
visions of Delhi Rent Control Act. The 
Eent Cor:troller declined to grant leave 
on a prima facie finding culled out from 
affidavits that the dominant purpose of 
letting was residential. High Court dis- 
missed revision petition in limine by a 
brief speaking order which hardly 
touches the core problem raised in the 
lis between the parties. We are of the 
opinion that looking to rival contentions 
it was a fit case where leave to defend 
ought to have been granted. We accord- 
ingly allow this appeal, set aside the 
order of the’ Rent Controller and High 
Court anq grant leave to defend to the 
tenant. The parties are directed to ap- 
pear before Shri V, B. Gupta, 5th Addl, 


$ 
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Rent Controller, Delhi on 25th Jan.- 1982. 
The Rent Controller will decide whether 
the requirement of landlord is bona fide 
and whether tenant proves that the pur- 

sipose of letting was both residential and 
commercial and therefore the landlords 
would not be entitled to maintain an ac- 
tion on the ground of personal require- 
ment after giving an opportunity to thé 
defendants tenants to file their written 
statement. We allow the appeal in terms 
indicated above with no order as to costs. 
In-view of the fact that landlord seeks 
possession on the ground of personal re- 
quirement and further leave to defend 
is being granted at this stage, it is just 
and proper that the matter should be 
disposed of as expeditiously as possible 
and not later than three months from to- 
day. No order as to costs. 


Appeal allowed. 
a re ey 


AIR 1982 SUPREME COURT 1173 


© MURTAZA FAZAL ALI 
AND R. B. MISRA, JJ. 


Writ Petn. No. 5929 of 1980, D/- 25-11- 
1981. 


Kamal Kumar Puri, Petitioner v. M/s. 
Bombay Marine Engineering Works (P) 
. Ltd., Respondent. 


Merchant Shipping Act (44 of 1958), 

S. 119 — Discharge of seaman — His 

service book should be returned to him 

immediately after discharge of service — 

Failure to do so — Damages cannot be 

,-awarded under Art. 32 as civil suit can 
be filed for that purpose. (Constitution 

of India, Arts. 32, 226, 11). (Civil P. C. 

(1908), S. 9). (Paras 1, 2) 


FAZAL ALI, J.:— This petition under 
Art. 32 of the Constitution was filed by 
the petitioner, Kamal Kumar Puri, who 
was employed as Seaman Crew GP Rat- 
ing in a private company known as Bom- 
bay Marine Engineering Works (P) Ltd. 
It appears that on his.’appointment re- 
spondents Nos. 2 and 3 issued Continu- 
ous Discharge Service Book (hereinafter 
referred to as ‘Service Book’) at the re- 
quest of respondent No. 1. The ship was 
found to be defective on two occasions 
and ultimately on 23rd July, 1978 the 
Service of the petitioner was terminated 
by the Company. Despite the termination 
of the service respondents 2 and 3 with- 
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held the service book and thus deprived 
the petitioner from seeking any employ- 
ment in other companies because the 
production of the service book was a 
condition precedent before any ` appoint- 
ment could be given to the petitioner in 
any other company. The petitioner, 
there-ore, filed this writ petition for writ 


of mandamus directing respondents.2 and > 


3 to hand over the service book to him. 
Rule Nisi was issued and ultimately the 
service book was handed over to the 
petitioner while the petition was pending 
in this Court. Section 119 of the Mer- 
chant Shipping Act, 1958 may be ex- 
tracted : 


“113. (1) The master shall sign and 
give to a seaman discharged from his 
ship in India, either on his discharge or 
on payment of his wages, a certificate of 
his discharge in the prescribed form 
specifying the period of his service and 
the time and place of his discharge. 


(2) The master shall also, upon the 
discharge of every certificated officer, 
whose certificate of competency has been 
delivered -to and retained by him, return 
the certificate to the officer.” 


It clearly enjoins on the authorities con- 
cerned that the service book being the 
property of the petitioner should be re- 
turned to him immediately after his ser- 
vices are terminated or discharged. The 
respondents 2 and 3 ought to have given 
this service book to the petitioner soon 
after he was discharged. Anyway, as the 
respondent have already handed over 
the service book to the petitioner, the 
grievance made by the petitioner no 
longer . survives, 

2. It was, however, contended by the 
petitioner that since respondents 2 and 3 
withheld the service book without any 
lawful excuse and thus deprived him of 
the chance of employment they are en- 
titled to pay damages to the petitioner. 
Unfortunately, however, in proceedings 
under Art. 32 of the Constitution we can- 
not award damages for which the peti- 
tioner can file an appropriate civil suit 
if so advised. We, accordingly, dispose of 
this writ petition. As respondents 2 and 


-3 deprived the petitioner from getting 


employment for a pretty long time the 
petiticner is entitled to costs. We, there- 
fore, dispose of this petition accordingly 
with costs assessed at Rs. 1,000/- to bé 
paid to the petitioner within two months 
from today. : 
. Order accordingly. 
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AIR 1982 SUPREME COURT 1174 
(From: Gujarat) 


O. CHINNAPPA REDDY AND 
R. B. MISRA, JJ. 


Civil Appeal No. 2151 of 1972, D/- 29-3- 
1982. 


Union of India, Appellant v. V. B. Raju, 
Respondent. 


High Court Judges (Conditions of Ser- 
vice) Act (28 of 1954), S. 15, Sch. I, Part TI, 
Cl. 2 (a) — Indian Civil Service Regula- 
tions, Regulation 561 (as amended on 
on 12-6-56) — High Court Judge — Pen- 
Sion — Quantum —— High Court Judge 
belonging to Indian Civil Service retiring 
on 10-2-69 — He would be entitled to 


' pension of Rs. 13,333.33 and not £ 1,000 


Sterling in addition to’ additional pension 
— Appeal against order of High Court 
allowing pension of £ 1000 Sterlmg pass- 
ed in writ petition instituted prior to 
29-8-72 — Maintainable. (Constitution of 
India, Articles 312A (3), 136; General 
Clauses Act (1897), S. 6). Decision of Guja- 
rat High Court, Reversed. 

Where the Judge of High Court who 
was a member of Indian Civil Service 
had joined as a Judge in 1959 he would 
be entitled to a pension of Rs. 13,333.33 
and not to £ 1000 Sterling in addition to 
the additional pension. It cannot ke said 
that Regulation 561 as it stood before it 
was amended in 1956 was incorporated by 
reference in the High Court Judges (Con- 
ditions of Service) Act, 1954, and there- 
fore, the retired Judge was antitled to be 
paid £ 1000 Sterling and not Rs. 13,333.33. 
There is no such incorporation, ky refer- 
ence, of Regulation 561 in Part II of the 
ist Scheduled as it stood before’ the 
amendment in the High Court Judges 
(Conditions of Service) Act, 1954. All that 
Part II stipulates -is that the pension 
which a High Court Judge who was a 
member of the Indian Civil Service was 
entitled to receive was the pension pay- 
able under the ordinary rules of the 
Indian Civil Service if he had nət been 
appointed a Judge. If he had noz been 
appointed a judge he would have been 
entitled to a pension of Rs. 13;3£3.33 and 
not £ 1000 Sterling. That is, tnerefore, 
what he would be entitled to get, in addi- 
tion to the additional pension. Further. 
the appeal filed by the Union Govt coulcé 
not be said to be not maintainab_e due to 
Art. 3124 (8) when the writ petition was 
filed before 29-8-72 against the order of 
High Court in writ petition allowing pen- 
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sicn of & 1000 Sterling as the action out 


of whick the appeal arcse was instituted 
prior to 29-8-72 and the Union of India 
had a vested right of appeal. Decision of 
Gujarat High Court, Reversed. 


(Paras 1, 2) 
Cases Referred: Chronological ‘Paras 


AIR 1974 SC 2055: 1974 Lab IC 1362 I 
(1971) 12 Guj LR 938: 1972 Serv LR 149 


1 
AIR 1957 SC 540: 1957 SCR 488 2 
D. CHINNAPPA REDDY, J.:— The re- 


' Spondent Shri V. B. Raju, was a member 


of the Indian Civil Service and was a 
Judge first of the Bombay High Court 
and later of the Gujarat High Court. He 
was a Judge from June 12, 1959 to Feb. 
10. 1969 on which date he retired. He 
filed a Writ Petition in the Gujerat High 
Ccurt claiming that he was entitled to be 
paid a pansion of £ 1000 Sterling in addi- 
ticn to the additional pension payable un- 
der Part II of the Ist Schedule to the 
High Court Judges (Conditions of Ser- 
vice) Act, 1954. Following an earlier 
judgment of the same Court in J. D. Ka- 
padia v. Union of India, (1971) 12 Guj LR 
938, the Gujarat High Court allowed the 
Writ Petition and declared that the 
amount payable under Cl. 2 (a) of Pari I 
of the first Schedule of the High Court 
Judges (Conditions of Service) Act 1954, 
was £ 1000 Sterling according to the offi- 
Cial rate of exchange prevailing on the 
date when payment became due inst2ad 
of the fxed sum of Rs. 13,333.33 ps. per 
annum. The Union of India has filed this 
appeal against the decision of the Gujarat 


Gujarat High Court in J. D. Kapadia v. 
Union of India was reversed by this Court 
in V. B. Raju v. State of Gujarat, AIR 
1974 SC 2055. In view of the judgment of 
this Court in V. B. Raju v. State of Guja- 
rat, this appeal has to be allowed. It was 
however, argued by Shri V. B. Raju, in 
the case now before us, that in the ear- 
lier judgment of the Supreme Court 
there was no reference to the High Court 
Judges (Conditions of Service) Act 1954. 
According to Shri Raju S. 15 of the Act 
provided that every Judge who was a 
member of the Indian Civil Service shall, 
on his retirement, be paid a pensjon in 


accordance with the scale and the provi- 4 


sions in Part II of the ist Schedule. Part 
YI of the 1st Schedule provided that the 
pension which a Judge who was a mem- 
ber of the Indian Civil Service was en- 
titled to receive was tha pension to which 
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High Court. The earlier judgment of the “ 
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he was entitled under the ordinary rules 
of the Indian Civil Service if he had not 
been appointed a Judge and the addi- 
tional pension in accordance with the 
«prescribed scale. Shri Raju would = say 
“that under. the ordinary rules of the 
Indian Civil Service he was entitled to 
a pension of £ 1000 sterling and not Ru- 
pees 13,333.33 ps. Under Regulation 561 
of the Civil Service Regulations as it 
stood before 12-6-56 a member of the 
Indian Civil Service was entitled to re- 
ceive a pension of £ 1000 Sterling. Regu- 
lation 561 was amended on 12-6-56 and in- 
stead of an annuity of £ 1000 Sterling an 
annuity of Rs. 13,333.33 ps. was substitut- 
ed. Shri Raju argued that Regulation 561 
as it stood before it was amended in 1956 


was incorporated by reference in the 
High Court Judges (Conditions of Ser- 
vice) Act, 1954, and therefore, he was 


entitled to be paid £ 1000 and not Ru- 
pees 13,333.33. We see no force whatever 
in the submission. There is no such in- 
corporation, by reference, of Regulation 
561 in Part II of the 1st Schedule as it 
stood before the amendment in the High 
Court Judges (Conditions of Service) Act 
1954. All that Part II stipulates is that 
the pension which a High Court Judge 
who was a member of the Indian Civil 
Service was entitled to receive was the 
pension payable under the ordinary rules 
of the Indian Civil Service if he had not 
been appointed a Judge. If he had not 
been appointed a judge he would have 
been entitled to a-pension of Rs. 13,333.33 
and not £ 1000 Sterling. That is, there- 
fore, what he is entitled to get, of course, 
in addition to the additional pension, 


d- 2. Shri Raju raised a preliminary ob- 
jection that in view of Art. 312A (3) of 
the Constitution which came into force 
w.e.f. 29-8-72 the present appeal by the 
Union of India was not maintainable. We 
See no force in the submission. The ac- 
tion out of which the appeal arises was 
instituted prior to 29-8-72 and the Union 
of India had a vested right of appeal 
_ (vide Garikapati Veeraya v. N. Subbiah 
Choudhary, 1957 SCR 488: (AIR 1957 
SC 540)). The appeal is therefore allowed, 
and the Writ Petition in the High Court 
is dismissed. 


8, There will be no order as to costs. 


Appeal allowed. 
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AIR 1982 SUPREME COURT 1175 
(From: Rajasthan) 


S. MURTAZA FAZAL ALI AND 
V. B. ERADI, JJ. 


Criminal Appeal No. 210 of 1981, D/- 
25-2-1981. 
Shyam Sunder, Appellant v. State of 


Rajasthan, Respondent, 


Criminal P. C. (2 of 1974), Ss. 374, 385 
and 386 — Appeal pending in High Court 
Jodhpur Bench — Appeal transferred to 
Jaipur Bench without notice to accused- 
app€llant and dismissed by Jaipur Bench 
without hearing accused — Though rea- 
sons were given for dismissing appeal, 
since appellant was not being represent- 
ed, possibility of his having persuaded 
the High Court to take a different view 
could not be reasonably excluded—Appeal 
remanded to Jaipur Bench for fresh dis- 
posal. Decision of Rajasthan High Court, 
Reversed. (Para 1} 


JUDGMENT:— This appeal in our 
opinion must succeed on a short point. 
The admitted facts are that the criminal 
appeal filed by the appellant before the 
Rajasthan High Court was initially pre- 
sented in Jodhpur which is the headquar- 
ter of the High Court. A counsel from 
Jodhpur was engaged by the appellant to 
argue the appeal. While the appeal was 
pending in the, Jodhpur Bench 
it owas transferred to the Bench 
at Jaipur without serving any 
notice on the appellant. The ap- 
pellant has stated in affidavit that even 
his counsel at Jodhpur did not inform 
him that the appeal had been transferred 
to Jaipur and will be heard there. In 
these circumstances, the appeal was 
heard by the Bench at Jaipur in the ab- 
sence of the accused, as would appear 
from the judgment itself, counsel for the 
State of Rajasthan has not denieq these 
facts and has conceded that as the appeal 
had been decided without hearing the 
accused he would not have any objection 
if the appeal is remitted to the High 
Court at Jaipur for rehearing in presence 
of the accused. Although the High Court 
at Jaipur has given reasons for dismiss- 
ing the appeal the fact remains that as 
the accused was not represented the pos- 


sibility of the appellant having persuad- 


ed the High Court to take a different 
view cannot be reasonably excluded. In 
these circumstances, therefore, we allow 
this appeal, set aside the judgment of the 
High Court Bench at Jaipur and remand 
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the appeal to the High Court at Jaipur 
for disposal in accordance with law after 
hearing the appellant as also the counse- 
for the respondent. The appellant will 
now immediately engage his counsel and 
appear before the High Court for zurther 
directions on the 16th of March, 1981. 
The High Court will fix a short dete and 
dispose of the appeal as soon as possible. 

2. The appellant will continue cn bail. 


Appeal a lowed. 


AIR 1982 SUPREME COURT 1176 
(From: Delhi) 


R. 5. PATHAK AND EÈ. 5. 
VENKATARAMIAH, JJ. 


Civil Appeal No. 692 of 1971, D/- 24-11- 
1981. 


Gurdeep Singh, Appellant v. Union oZ 
India, Respondent, 

Constitution of India, Art, 311 — Sus- 
pension of employee after having been 
informed about dispensing of his services 
due to abolition of department in which 
he was serving — Departmental proceed- 
ings initiated against him dropped — Em- 
ployee is not entitled to reinstatement as 
he cannot hold any post in suck depart- 
ment that is to be abolished — He would, 
however, be entitled not only to arrears 
of pay and allowance before dat2 of sus- 
pension but also to pay and allowances 
for the period subsequent to suspension 


till abolition of post and other bene- 
fits such as gratuity, permissible under 
the rules. {Para 4) 


JUDGMENT:— This appeal by certifi- 
- cate is directed against a judgment and 
decree of the High Court of Delai allow- 
ing an appeal filed by the Union af India 
and in the result dismissing the sui; fil- 
€d by the appellant. 


The appellant was serving as an Upper 
Division Clerk in the Directorate General 
of Resettlement and Employment, Min- 
istry of Labour and Employmert, a De- 
partment of the Government cf India, 
when on 2ist Sept. 1956 he was suspend- 
ed for refusing to comply with an order 
transferring him to Ferozepur. Cn the 
next day he was served with = charge- 
sheet. However, before this a notics dated 
27th July, 1956 had already been issued 
by the Government of India steting that 
it had been decided to transfer the day- 
to-day administration of the Employment 
Exchanges and Training Centres to State 
Governments and that in conse- 


EZ/EZ/B876/62/PGS/SNV 





Gurdeep. Singh v. Union of India 


A. I. R. 


quent all the posts under the Govern- 
ment oz India in the Employment Ex- 
changes, Training Centr2s steod abolished. 
These sosts include that of the appellant 
who was informed by the said rotice that; 
he was one of the officers whose services” 
would be dispensed with on the abolition 
of the said Department and his services © 
would not be required with effect from 
Ist Nov., 1956. It appears that the discip- 
linary proceedings initiated against the 
appellart did not proceed furthsr. In the 
meanwhile, the appellant continued to 
make representations to the Government 
of India for the grant of relief On 26th 
Aug., 1958 the Government of India 
made an order on the several representa- 
tions from the appellant and recorded 
that the disciplinary action against him 
would be treated as closed. The order 
runs as follows: 


“(1) In view of the fact that all the 
posts under the Central Gevt. including J’ 
that held by Shri Gurdip Singh were ` 
abolished and the appointment of Shri 
Gurdip Singh under the Central Govern- 
ment also terminated with effect from 
31-10-1856 (A.M.), the disciplinary action 
taken against him has not been proceed- 
ed with and is treated as having been 
closed. In view of this Shri Gurdip Singh 
will be entitled to the following: — 

(i) Pay and allowances, if any, due to 
him prior to the date of the orders plac- 
ing him under suspension, i.e., 21-9-1956. 

(ii) Subsistence allowance frcm 22-9- 
156 to 31-10-1956 (A-M.) 

(iii) Gratuity and other terminal bene- 
fits including payment of leave salary 
due to him according to the rules and 
regulations of Government, on formals 
application from him. i 

(iv) He will be treated as Central Gov- 
ernmeri Discharged Employee with effect 
from ist November. 1956.” 


2. The dues to Government from Shri 
Gurdip Singh by way of refund to Cycle 
Advance of Rs. 165 plus interest thereon, 
an amount of Rs. 252-14-00 reoresenting 
the value of stores. found short while he 


. was Stcre-keeper and any other dues to 


Government will be recovered from him 
by adjustment of the amount to be paid 
to him as referred to in part (1) above. 


3: The suspension order dated 21-9~ 
1956 passed by the Regional Director will 
remain unaltered. 

4, Shri Gurdip Singh should 
for final settlement of his dues 
Government of Punjab threugh the 
rector of Industries, Punjab. 


apply 
to the 
Di~ 


ot 


1982 


Learned counsel for the appellant has 
urged before us that as the disciplinary 
proceedings initiated against the appel- 
lant have been dropped he is entitled to 
appointment to a, post in the Government 
of India. We are of opinion that the claim 
is without substance. The appellant was 
employed in a Department of the Govern- 
ment of India, which has since been abo- 
lished and with the abolition of the De- 
partment. his claim to hold any post in 
that Department must fail. However, 
having regard to the circumstance that 
the disciplinary proceedings. have been 
dropped we think that the order dated 
26th Aug. 1958 mentioned above must be 
modified. We are of opinion that in the 
interest of justice the appellant should 
be held entitled not only to the arrears 
of pay and allowances before the date of 
suspension but also to pay and allowances 
and ‘other benefits in accordance with the 
rules for the period from 21st Sept., 1956 
to Bist Oct., 1956 on the basis that no dis- 
ciplinary proceedings had been taken 
against him. Any payment to be made in 
pursuance of this order shall be made 
after adjusting the amount found due 
from him. The suspension order is 
quashed. 

The appeal is allowed accordingly. 
Having regard to the circumstances of 
the case, we direct the respondent to pay 
Rs. 1,000 as costs to the appellant. 

Appeal allowed. 
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P. N. BHAGWATI AND 
A. VARADARAJAN, JJ. 


ao Appeal No. 1408/1981, DJ- 0-4- 
81. 


Kesho Nath Khurana, Appellant v. 
Union of India and others, Respondents. 

Practice and Procedure — Single Judge 
referring question of law arising in 
Second Appeal to Division Bench — 
Division Bench ought to send the matter 
back to the single Judge after deciding 
the question of law referred — It cannot 
proceed to dispose it of on merits. Divi- 
Sion Bench decision of High Court, dt. 
¥~4-1980, Reversed. (Para 1) 

BHAGWATI, J.:— it appears from the 
record that the single Judge before 
whom Second Appeal No. 63 of 1969 
eame up for hearing referred the follow- 
ing question of law for the opinion of 
the Division Bench : 

Q.:— “Whether the order dt. Jan. 21, 
{963 made by the Chief Settlement Com- 
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missioner was final and binding in the 
present appeal, and if so, what is its ef- 
fect upon the point in controversy in the 
present appeal?” 


It was this question which wags referred 


by the single Judge to the Division 
Bench and the Division Bench disposed 
it of by its judgment dt. 7th April, 1980.. 
The Division Bench held that the order 
dt. 21-1-1963 made by the Chief Settle- 
ment Commissioner was not final and 
binding in the civil proceeding and it 
did not exclude the jurisdiction of the 
Civil Court to decide whether there was 
any encroachment by the respondent on 
the property conveyed to the appellant 
under’ the sale certificate dt. 7th June, 
1963 read with the corrigendum dt. 22nd 
Sept. 1964 issued by the District Rent 
and Managing Officer, Simla, pursuant to 
the auction sale held on 25th Sept. 1955. 
Now it is obvious that since only the 
aforesaid question of law was referred 
by the single Judge to the Division 
Bench, the Division Bench should have 
sent the matter back to the single Judge 
after deciding the question of law refer- 
red to them. But instead the Division 
Bench proceeded to dispose of the Second 
Appeal.on merits and dismissed it with 
costs. We think that the Division Bench 
was in error in following this procedure. 
The Division Bench ought to. have sent 
the appeal back to the single Judge with 
the answer rendered by them to the 
question referred by the single Judge 
and left it to the single Judge to dispose 
of the second appeal according to law. 

2. We accordingly allow the appeal, set 
aside the order passed by the Division 
Bench dismissing the Second Appeal with 
costs and direct that the Second Appeal 
Shall be disposed of by the single Judge 
of the High Court in accordance with law 
without being influenced by any obser- 
vations made by the Division Bench on 
merits but on the basis that the order 
dt. Jan. 21, 1963 made by the Chief Set- 
tlement Commissioner was not final and 
binding on the parties. The single Judge 
will consider whether having regard to 
the boundaries and -the area specified in 
the Sale Certificate dt. ‘7th June, 1963 
read with the corrigendum dt. 22nd Sept. 
1964, any portion of the property con- 
veyed to- the appellant was illegally in 
the possession of the respondents. There 
ses be no order as to costs of the ap- 
peal. 


Appeal allowed. 
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AIR 1982 SUPREME COURT 1178 
O. CHINNAPPA REDDY, J. 


Writ. Petn. (Criminal) Nos. 271-272 of 


1982, D/- .21-5-1982. 


Phillippa Anne Duke, Petitioner v. 
State of Tamil Nadu and others, Respon- 
‘dents. 


(A) Conservation of Foreign Exchange 
and .Prevention of Smuggling Activities 
Act (52 of 1974), S. 11 — Representation 
to Central Govt. — Petitions anc mem- 
orials presented to Prime Minister and 
Central Ministers on behalf of detenu is 
not such representation, (Constitution of 
India, Art, 22 (5).) 


Diplomatic communications between 
one country and another cannot be treated 
as representations to the statutory auth- 
orities functioning under the Act, as re~ 
presentations which require’ immediate 
consideration by the statutory authorities 
and which, if not considered immeciately, 
would entitle the detenus to be set at 
liberty. Nor is it possible to treat the 
countless petitions, memorials representa~ 
tions which are everywhere presented to 
the Prime Minister and other Ministers 
as statutory’ appeals or petitions, statu-, 
torily obliging them to consider anid dis~- 
pose of such appeals and petitions in the 
manner provided by statute. No doubt 
the Prime Minister and other Ministers, 


as leaders in whom the people have re~ : 


posed faith and confidence, will deal with 
such appeals and petitions with du2 and 
deserved despatch. But quite obv-ously 
that will not be because they are dis- 
charging statutory obligations. It is not 
also possible to treat representations from 
whatever source addressed to whormso- 
ever officer of one or other department of 
the Government as a representation to 


the Government requiring the appropriate 


authority under the Act to consider the 
matter, (Para 2) 


- Where a Bout de Papiere was present- 

ed to the Prime Minister during her visit 
to Britain on behalf of detenus and a sub- 
sequent reminder was addressed to the 
External Affairs Ministry by the British 
High Commission in regard to that docu- 
ment they could not be said to be repre- 
sentations to the Central Govt. which 
were required to be dealt with ir the 
manner provided by the Act.. (Para 2] 


(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
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| 
Act (52 of 1974), S. 8 — Providing of legal 
aid to detenu before Advisory Board — 
It is in the discretion of Board. 


_ Where! the detenus were heard perso- 
nally by, the Advisory Board and after 
Seeing and hearing them personally also, 
the Board did not feel it necessary to pro- 
vide legal representation to them it could 
not be said: that there was any illegality 
in the procedure adopted by the Board 
and the detention order was vitiated. Fur- 
ther, so far as representation by a friend 
was concerned when there was never any 
such demand by the detenus it was not 
for the Advisory Board to offer “friendly” 
representation to the detenus even if the 
latter didi not ask for it. "Para 5) 


(C) Conservation of Foreign Exchange | 


and - Prevention of Smuggling Activities 
Act (52 of 1974), S. 8 — Advisory Board 
only allowing some customs officers to 
be present in the corridor to enabie them 
to produce the relevant files whenever 
required for perusal by the Board — 
There could not be said to be any in- 
equality in treatment given to detaining 
authority and the detenu. - (Constitution 
of India, Art, 14). (Para 6) 


(D) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52-of 11974), S. 8 — Hearing before 
Advisory Board — Board observing that 
there was cient cause for detention of 
detenus injits report — Not much time 
intervening, between detention order and 
report —. Report necessarily implied that 
the detention was found by the Board te 
be jusshes on the date of its repcrt as 
also: on the date of the making of the 
order of detention. (Para 7 

| 


(E) Conservation of Foreign Exchange 
and Pein of Smuggling Activities 
Act (52 of 1974), S. 8 — Proceedings be- 
fore| Advisory Board — Procedure — Va- 
lidity — Board carrying on correspon- 
dence with! detenu through Govt. as 
Board had | no separate administrative 
office of its own — It could not be alleged 
that |detention was approved by Board at 
the behest of Govt, when Board was con 
stituted by three Judges of High Court. 

| (Para 8) 
Cases Referred : Chronological Paras 
AIR |1982 SC 710: 1982 Cri LJ 340 | 4 
(i977) 1 QB 240: (1977) 1 AN ER 64: 


(1976) 3 WLR 711, Maynard v. Osmond 


i i 4 
(1969) 1 QB 125: (1968) 2 All ER 545: 
Racing Association Ltd, 
i l 
(«= * 


A.L R. 


(1968) 2 WLR 1471, Pett v. Geeykoune 


=] 


1982 


Mr. Ram Jethmalani, Sr. Advocate and 
Miss Rani Jethmalani, Advocate, for Peti- 
tioner; Mr. R. K. Garg, Sr. Advocate and 
Mr. A. V. Rangam, Advocate, for Respon- 
dents. 


ORDER:—Richard Beale & Paul Duncan 
Zawadzki, two British nationals, said to 
be friends and collaborators in smuggling 
enterprises are now under detention un- 
der the provisions of the Conservation of 
Foreign Exchange and Prevention’ of 
Smuggling Activities Act. Richard Beale 
arrived at Madras from Singapore on De- 
cember 11, 1981. He brought with him a 
Mercedez Benz van. On examination by 
the customs authorities, the van was 
foung to have secret compartments _and 
hidden cavities. It was laced and lined, 
as it were, with all manner of electronic 
equipment and goods worth several lakhs 
of rupees. Richard Beale was interrogat- 
ed and made a statement. He was arrest- 
ed and produced before _ the learned 
Metropolitan Magistrate of Madras. His 
friend and collaborator Paul Duncan 
Zawadzki, who had separately arrived in 
India and who attempted to contact Ri- 
chard Beale, was also interrogated, later 
arrested and produced before the Metro- 
politan Magistrate. Orders of detention 
under the COFEPOSA Act were made 
against both of them on Jan. 7, 1982 and 
grounds of detention were duly served 
on them. The detenus moved the . High 
Court of Tamil Nadu for their release 
from detention, but their applications 
were dismissed. They have now come to 
this Court seeking Writs of Habeas Cor- 
pus under Art. 32 of the Constitution. The 
two petitions were argued together by 
Shri Jethmalani and they may be conve- 
miently disposed of by a single order. 


2. The first submission of the learned 
counsel was that the representation made 
by the detenus to the Central Govern- 
ment to revoke the orders of detention so 
long back as March, 1982 remained un- 
disposed of till this day and on that 
ground alone, the detenus were entitled 
to be released. Shri Jethmalani drew my 
attention to S.11 of the COFEPOSA Act 
which enables the Central Government to 
revoke or modify an order of detention 
made by the State Government or its of- 
ficers and to the decisions of this Court 
laying down that delay by the Central 
Government in dealing with represen- 
tions of the detenu would also entail the 
detention invalidating itself. Apart from 
the fact that there is no proper founda- 
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tion for the submission, I am not satis- 
fied that there is any merit in the submis- 
sion. The Writ Petitions were filed on 
March 12, 1982 and there was then no 
hint of this submission. The counter-affi- 
davit on behalf of the State of Tamil Nadu 
was filed on April 5, 1982. Thereafter, 
the clerk of the learned counsel for the 
pétilioners has sworn to an affidavit men- 
tioning the facts giving rise to the present 
submission. It appears from the affidavit 
that when the Prime Minister of India 
was recently in England, a Bout De Pa- 
piere was presented to the delegation ac- 
companying her, expressing concern 
about the detention without trial of Ri- 
chard Beale and Paul Duncan Zawadzki 
and suggesting that the detention order 
might be ‘lifted’ and the detenus either 
released or charged and brought to trial 
without delay. It further appears that the 
British High Commission in India also 
addressed the Ministry of External Af- 
fairs, Government of India, and remind- 
ed them about the Bout De Papiere pre- 
sented to the Prime Minister’s delegation 
in Britain during her visit to that coun- 
try. According to Shri Jethmalani, the 
Bout de Papiere presented to the Prime 
Minister’s delegation in Britain and the 
Subsequent reminder by the British High 
Commission constitute a representation 
to the Central Government demanding 
their immediate consideration in terms of 
the provisions of the COFEPOSA Act. We 
have no doubt that the Bout de Papiere 
and the reminder, diplomatic communi- 
cations that they are between the Gov- 
ernment of the two countries, will be at- 
tended to and answered through appro- 
priate diplomatic channels in proper time 
and with necessary expedition. But I find 
it difficult to treat such diplomatic com- 
munications between one country and 
another as representations to the statu- 
tory authorities functioning under the 
COFEPOSA Act, as representations which 
require immediate consideration by the 
statutory authorities and which, if not 
considered immediately, would entitle 
the detenus to be set at liberty. Nor is 
it possible to treat the countless petitions, 
memorials and representations which are 
everywhere presented to the Prime Min- 
ister and other Ministers as statutory ap- 
peals or petitions, statutorily obliging 
them to consider and dispose of such ap- 
peals and petitions in the manner provid- 
ed by statute. No doubt the Prime Min- 
ister and other Ministers, as leaders in 
whom the people have reposed faith and 
confidence, will deal with such appeals 
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and petitions with due and deserved. des- 
patch. But quite obviously that will not 
be because they are discharging statu- 
tory obligations. It is not also possib‘e’ to 
treat representations from wkatever 
source addressed to whomsoever officer 
of one or other department of the Gov- 
ernment as a representation to the Gov- 
ernment requiring the appropriate auth- 
ority under the COFEPOSA Act to consi- 


der the matter. I do not consider that the 


Bout de Papiere presented to the Prime 
Minister during her visit to Britain and 
the subsequent reminder addressed to 
the External Affairs Ministry by the Bri- 
tish High Commission are representations 
to the Central Government which are re- 
quired to be dealt with in the manner 
provided by the COPEPOSA Act, 


3. It was next submitted by the learn~ 
ed counsel that the Chief Minister. who 


according to the Rules of Business of the - 


Government of Tamil Nadu, was requir- 
ed to deal with matters relating to pre- 
ventive detention neither applied his 
mind to the making of the orders of de- 
tention, nor considered the representazion 
of the detenus himself. 
files have been produced by the learned 
counsel for.the State of Tamil Nadu and 
on perusing them, I find no substance in 
the submission of the learned counsel. 


4, The submission which was most 
strenuously urged by the learned coun- 
Se] was that the detenus had been deried 
the right to be represented before the 


Advisory Board by an Advocate or at 


least by a friend and that they were 
thus denied the right to make a proper 
and effective representation to the Acvi~ 
sory Board. This was sufficient, said the 
learned counsel, to vitiate the detention. 
The learned counsel urged that the dete- 
nus were foreign nationals and they were 
under a handicap being ignorant of the 
laws and procedures of this country. To 
deny legal representation to them was an 
unreasonable exercise of the discretion 
vested in the Advisory Board to permit 
or not to permit legal representation. 
According to the learned counsel, this 
was a clear case where legal representa- 
tion should have been permitted. In eny 
case, it was urged, the detenus ought to 
have been offered at least ‘friendly’ re- 
presentation, if not legal representation. 
Reliance was placed upon the follow-ng 
observations of the Constitution Bench in 
_A. K. Roy v. Union of India, AIR 1982 


SC 710 (para 95):— 
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‘assisted by a friend. A detenu, 


The relevant ` 


ALR: 


“Another aspect of this’ matter which 
needs to be mentioned is that the em- 


-bargo on the appearance of legal practi- 


tioners should not be extended so as to 
prevent the detenu from being aided or 
assisted by a friend who, in .truth and 
substance, is not a legal practitioner. Every 
person whose, interests are adversely 
affected as a result of the proceedings 
which have a serious import, is entitled 
to be heard in those prozeedings and be 


straight from his cell to the Board’s room, 
may lack the ease and composure to pre- 
sent his point of view. He may be “ton~ 
gue-tied, nervous, confused or wanting 
in intelligence” (see Pett v. Greyhound 
Racing Association Ltd., (1969) 1 QB 125), 
and if justice is to be done, he must at 
least have the help of a friend who can 


- assist him to give coherence to his stray 


and wandering ideas. Incarceration makes 
a- man and his thoughts cishevelled. Just 
as a person who is dumb is entitled, as he 
must, to be represented by a person who 
has speech, even so, a person who finds 
himself unable to present his own case 
is entitled to take the aid and advice of 
a person who is better situated’ to appre- 
ciate the facts of the case and the langu- 
age of the law. It may be that denial of 
legal representation is not denial of 


tural justice per se, and, therefore, if 


a statute excludes that facility expressly, 
it would not be open.to the Tribunal to 
allow it. Fairness, as said by Lord Den» 


airg M. R., in Maynard v. Osmend, (1977) © 


1 QB‘ 240, "953, can be obtained without 
-egal representation. But, it is not fair, 
and the statute does not exclude that 
rignt, that the detenu should not even 
be allowed to take the aid of a friend 


p 


Whenever demanded, the Advisory 


Boards must grant that facility.” 


& In the present case, the Advisory 
Board consisting of three Judges of the 
High Court of Tamil Nadu considered if 
unnecessary and inadvisabla to allow legal 
representation to the deterus. It was a 
matter for the decision o? the Advisory 
Board and I do not think I will be justi- 
fied in substituting my judgment in the 
place of their judgment. The detenus 
were heard personally by the Advisory 
Board. After seeing and hearing them 


. personally also, the Board did not feel it 


necessary to provide legal reprssentation 
to them which they would certainly havé 
dore if they had thoughi that the detenus 
appeared ‘to require such 


taken. 


representation, 


= detenus. A 


J 


1982 
Regarding represèntation by a friend, 
there was never any such demand by the 
‘friendly’ representation 
would certainly have been provided if 


it had been so demanded. It was not for 


the Advisory Board to offer ‘friendly’ re~ 
presentation to the detenus even if the 
latter did not ask for it. Relying upon a 
sentence in the counter-affidavit of Shri 
Kiru Bhakaran that representation not 
only by a lawyer but by a friend was 
also considered not necessary by the Ad- 
visory Boaid, it was argued that the Ad- 
visory Board had, without warrant, re- 
fused even friendly representation. Shri 
Kiru Bhakaran was speaking for the 
State of Tamil Nadu and not for the Ad- 
visory Board. I have perused the file of 
the Advisory Board which was produced 
before me and I have also perused the 
communications addressed by the Advi- 
sory Board to the Government of Tamil 


` Nadu ana to the detenus, I do not find 


the slightest hint of a demand for 
‘friendly’ representation or its denial any- 
where. The Advisory Board was neither 


‘ asked nor did the Board deny any ‘friend- 


ly’ representation. 


6. A charge was made against the 
Advisory Board that there was inequality 
of treatment. It was said that while the 
detaining authority was allowed to be re- 
presented by its officers and advisers, the 
detenus were allowed no representation, 
There is no substance in this charge. 
From the affidavit of the Chairman of 
the Advisory Beard. I find that all that 
happened was that some customs officers 
were allowed to be present in the corrix 
dor su as to enable them to produce the 


-relevant files whenever required for pe 


rusal by the Board. The charge of .in» 
equality of treatment is, therefore, base- 
less, l 


7. Yet another submission 
learned counsel was that the 


of the 
Advisory 


_ Board failed to consider the question whe- 


ther the detention continued to be justi-~ 
fied on the date of the report of 
Advisory Board, even .if it was justified 
On the date of the making of the order 
of detention. The order of detention was 
made on 7-1-82 and the consideration by 
the Advisory Board was on 8-2-82. The 
passage of time was not so long nor had 
any circumstances intervened to justify 
any compartmentwise consideration of the 
justification for the detention on the date 
of the making of the order of detention 


and on the date of the report of the Ad- 


yisory Board. In the circumstances of the 
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case, I think that the report of the Advi- 
sory Board that there was, sufficient cause 
for the detention of Richard Beale and 
Paul. Duncan Zawadzki necessarily im- 
plied that the detention was found by the 
Board to be justified on the date of its 
report as also on the date of the making 
of the order of detention, 


8. A complaint was also made that the 

Advisory Board carried on its correspon- 
dence with the detenus through the Gov- 
ernment, This, it was stated, gave rise to 
a suspicion that everything was done by 
the Board at the behest or in consulta- 
tion with the Government. This com- 
plaint is wholly unjustified. As already 
mentioned by me, the Advisory Board 
consisted of three Judges of the High 
Court of Tamil Nadu and as explained by 
the Chairman in his affidavit, the cor- 
respondence ete. is carried on through 
the Government because the Board has 
no Separate administrative office of its 
own. All the points urged on behalf of 
the detenus fail and the petition is, there- 
fore, dismissed, 


Petition dismissed. 





AIR 1982 SUPREME COURT 1181 
(From: 1982 Cri LJ 817 (Delhi)) 


V. D. TULZAPURKAR AND BAHARUL 
ISLAM, JJ, 


. Criminal Appeal No. 284 of 1989 (Aris- 
ing out of S.L.P. (Crl.) No. 254 of 1982), 
D/- 4-5-1982. 


Smt. Manju Gupta, Appellant (Accused 
No. 2) v. Lt. Col. M. S. Paintal, Respon- 
dent (Complainant). 


Criminal P. C., (2 of 1974), Ss. 204 and 
482 — Rent Control proceedings pending 
— Allegation that some forged rent re- 
ceipts were filed in proceedings — Issue 
of process by Magistrate on basis of 
complaint by landlord — Legality. 1982 
Cri LJ 817 (Delhi), Reversed. 


Certain Rent Control proceedings were 
Started against a School run by a Society 
and the appellant and her husband who 
were Secretary and Joint Secretary res- 
pectively of the society. The proceedings 
were pending between the parties regard- 
ing eviction and recovery of arrears. The 
landlord filed a complaint alleging that 
some rent receipts had been forged and 
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filed in the rent control proceedings. This 
complaint was filed even before the issue 
whether the disputed receipts wer2 forg- 
ed or genuine was finally decided by the 
Rent Controller. On hearing che com- 
plainant and recording his evider.ce the 
Magistrate issued process by summoning 
appellant and her husband for offences 
under Ss, 467/471 read with S. £4, Penal 
Code. The appellant sought to get the 
Magistrate’s order quashed’ uncer S. 482 
but the application was rejectec by. the 
High Court. 


It was in evidence that the appellant 
was not a party to the pending proceed- 
ings and her husband was conducting 
them. It was also not stated tha: the ap- 
pellant took any part in bringing about 
the lease transaction between the school 
and the ‘landlord, i 


_ Held, that no case was made ott against 
the appellant for issuance of prccess and 
it deserved to be quashed. 1982 Cri LJ 
817 (Delhi), Reversed. (Paras 3 and 5) 


TULZAPURKAR, J.:— In this appeal 
the question raised is whether the process 
issued by Shri Om Prakash, Metropolitan 
Magistrate, New Delhi, against the appel- 
lant (Smt. Manju Gupta) for an offence 
‘under Ss. 467/471 read with S. M, LP.C. 
on a complaint filed by the respondent 
(Lt. Col. M. S. Paintal) should be quashed 
or not? The appellant’s attempt to get it 
quashed under S. 482, Cr. P. C. failed 
before the Delhi High Court and Fence 
this appeal. After hearing coursel on 
either side at great length we were satis- 


fied that the said process should be quash- , 


ed and by our order dated 26th April, 


1982 we directed accordingly and chserv~ — 


ed that the reasons would follow. We 
are now indicating our reasons for the 
order, i - . 


= 2, The- facts in brief are thesə2 : The 
complainant-respondent is the owner) 
landlord of premises bearing Municipal 
No. €-221, Sarvodaya’ Enclave, New 
Delhi; he had let out the ground divor of 
the said premises to South Delhi Public 
School through Surinder Nath (accused 
No. 1, being the husband of the appellant) 
at the monthly rent of Rs. 1,000, the 
School is run by a Registered Society 
known as Cosmopolitan Society of Educa- 
tion Research and Child Welfare. of 
which the appellant and her husband 
Surinder Nath were at all materia: times 
the Secretary and the Jt. Secretary Tes- 
pectively. It appears that civil prcceed- 
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‘various ‘documents filed by the 
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ings are pending between the parties: one 
is an eviction petition filed by. the respon- 
dent against Surinder Nath and the So- 
ciety and another is a suit filed by him 


for recovery of arrears of rents against. - 


them and the complaint’ has arisen from 
what transpired in: these civil proceed- 
ings. In substance the allegation of the 
respondent has been that this. Surinder 
N ath in furtherance of the common inten- 
tion of three accused (himself, his wife 
and the Society through its . Chairman) 
had forged two rent receipts dated 7th 
June, 1976 and 18th October,. 1977 and 
had filed them in the proceedings. pend- 
ing before the respective Rent Control- 
lers with a view to show that no rent was 
due from the tenants and the case in the 
complaint is that these forged receipts 
had been fraudulently and dishonestly 
used by the accused as genuine) After 
registering the complaint, recording com- 
plainant’s evidence and perusing the 

: respon- 
dent, the learned Magistrate issued pro- 
cess by summonirig both the accused 
Surinder Nath and his wife (the appel- 
lant) for offences under Ss. 467/471 read 
with 5. 34, LP.C. The question is whether 
cn the entire material on record any case 
for the commission of the cffences could 
ke said to have been made out by the 
respondent against the appellant for issu« 
ing the process? l ' 


3 Counsel for the appellant contend- 
ed that even if all the allegations made 
in the complaint and the material pro- 
duced by the respondent before the 


-Magistrate are taken into account and ac- 


cepted as true no case could be said to 
have been made out against the appel- 
lant. He urged that no specific allegation 


Or any overt-act has been ascribed to the 


appellant in the matter of the commission 


of the offence of using forged documents ` 


as genuine in civil proceedings pending 
before the Rent Controllers and the re- 
Spondent has dragged the appellant to 
criminal Court with a view to use the 
criminal process as a lever for pressuris- 


_ing the settlement of the civil dispute to 


his satisfaction. We find considerable 
force in this submission for the criminal 
process has been resorted to even when 
the civil proceedings are pending and 
even before the issue whether the disput- 
ed receipts are forged or genuine ig final« 
ly decided by the Rent Controller. : 


4, Coming to the case against the ap- 
pellant it was not disputed before us that 
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‘o none of the civil proceedings has the 
appellant been impleaded as a party- 
Jefendant and the proceedings are þe- 
tween the respondent as the plaintiff on 
the one hand and Surinder Nath, the 
school and the Society on the other. It 
was also not disputed that these civil pro- 
seedings have been and are -being con- 
lucted by Surinder Nath on behalf of 
che school and the Society and the ap- 
pellant has not participated in their con- 
duct, Further in the entire complaint it 
has nowhere been stated that in the mat- 
ler of bringing about the lease transac- 
tion the appellant had taken any part 
but it is stated that throughout the nego- 
ations in that behalf it was Surinder 
Nath who was acting for and on behalf 
of the School and or the Society. Even in 
the matter of production of the alleged, 
forged receipts in the Civil proceedings 
all that has been alleged is that these re- 
ceipts were filed by accused Nos. 1 and 3 
(Surinder Nath and the Society) acting 
for and on behalf of the School/Society 
and in fact, in para 10 of the plaint in 
Suit No. 7/1981 which was filed by the 
respondent a categorical averment has 
been made that it was Surinder Nath 
(defendant No. 1 in that suit) who had 
produced the forged and false rent re- 
ceipts in the Court. In other words, in 
the matter of user of the forged docu- 
ments as genuine the appellant was no- 
where concerned and the only manner in 
which criminal liability is being foisted 
upon the appellant is by making the 
following averment in para 20. of the 
complaint : 
} 

“That accused No. 2 Smt. Manju Gupta, 
who is the Secretary of the said Society 
has been benefited from ne said forgery 
and fraud.” 

Such an averment in our view, is clearly 
inadequate and insufficient to bring home 
criminality to the appellant in the matter 
of the alleged offences, On such basis 
even the other office-bearers of the So- 
ciety such as the Chairman, Vice-Chair- 
man, Treasurer or even the Members of 
the Managing Committee could be said to 
have been benefited by the alleged for- 
gery and fraud and even such office- 
bearers or Members would become cri- 
minally liable which would be manifestly 
incorrect. Stmply because the appellant 
was the Secretary of the Society it does 
not mean process must be issued against 
her unless her connection or complicity 
‘with the offences is at least prima facié 


indicated, 


Jayappa Dattu v. 


State of Maharashtra S.C. 1183 


5. It may be pointed out that even the 
allegations in the complaint pertaining to 
the forgery of the rent receipts are vague- 
and indefinite. The respondent is not sure 
as to whether the signatures appearing 
on the two receipts are not his and are 
forged or whether the forgery consists in 
lifting revenue stamps bearing his own 
Signatures from earlier rent receipts 
issued in favour of the said School/Society 
and pasting the same on the disputed re- 
ceipts. and the respondent cannot possibly 
know as to who actually indulged in 
either one or the other activity and natu- 
rally in this regard no averment ascrib- 
ing any overt-act to the appellant finds 
place in the complaint. 


6. In the light of these aspects it is 
very clear to us that no case was made 
out by the respondent against the appel- 
lant for issuance of process in respect of 
the offences alleged and, therefore, the 
process issued by the Metropolitan Magis- 
trate deserved to be quashed. 


Appeal allowed. 
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Criminal Appeals Nos. 445- 446 of 1981, 
D/- 6-5-1982. 


Jayappa Dattu Rajage and others, Ap- 
pellants v. State of Maharashtra, Respon- 
dents. 


Penal Code (45 of 1860), Ss. 304, Part I, 
325 — Conviction under S. 304 Part IE — 
Propriety — Held on facts that offence 
fell under S. 304 Part II and not under 
S. 325 — Conviction under S. 304 Part H 
as such was proper. 


Deceased receiving injuries on head 
and on leg — Head injuries causing €x- 
tensive haematama while leg injuries re- 
Sulting in fracture of all leg bones — 
Death due to shock and haemorrhage = 
Injuries even if insufficient in ordinary 
course of nature to cause death, acts of 
accused resulting in injuries done with 
knowledge to cause bodily injury likely 
to cause death —- Offence falls under Sec- 
fion 304 Part II and not under S. 325 — 
Conviction of accused by High Court un- 
der S. 304 Part II held, proper. (Para 3) 
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CHINNAPPA REDDY, J.:— =n this ap- 
peal, special leave was granted on the 
question of the nature of offence ard 
- sentence only. The learned Sessions Judge 
and the High Court have, concurrently. 
held that. the four appellants were respon- 
sible for causing the injuries which were 
found on the person of the deceesed, 
- Mansur. While the learned Sessions 
Judge convicted the appellants under Sec- 
. fion 325 read with S. 34, I.P.C. and 
awarded a sentence of 2 years’ imprison- 
‘ment, the High Court — there was an ap- 
peal by the State — convicted the appel- 
lants under S. 304 Part II reed with Sec- 
tion 34, I-P.C. and sentenced each of them 


to suffer imprisonment for a period of 
geven years. . 
2. The evidence. of the doctor who 


earried out the autopsy on tha Jead kody 
of Mansur revealed two contused lacerat- 


ed wounds. over the right rontal and . 


fronto parietal ee of the skull, each 
measuring 13” x}"xbone deed, one con- 
fused lacerated bea over the right eye- 
brow region measuring 1”’x1}” xbone 
deep, two contused lacerated wounds over 
the right leg measuring 2” x4” x bone 
deep and 4” xY x bone deep end innume- 
rable abrasions all over the body. ` The 


two confused, lacerated wounds over the- 


right leg ‘resulted in fractures of the radi- 
us and ulna, and the tibia anc the fabula, 
respectively. There was haematoma all 


‘Over under the scalp. There was 
also haematoma all over the 
brain over the frontal, temporal 


and occipital regions. The doctar opined 
that the deceased died as a result af 


_ Shock and haemorrhage due to subdural- 
haematoma and fractures of the ` bones. - 
Ae further opined that the irjuries wera ~ 


not sufficient to cause death in the ordi- 
Mary course of nature, even cumulatively. 
He stated that the haematoma all. cver 
un“er the scalp might have been due to 
the-contused, lacerated wounds over -the 


rir t frontal and fronto parietal regions. | 


m` ‘eross-examination, the dotor stated 
every head injury ‘need not result in kae- 
matoma. He admitted that the post-mor- 
tem examination made by him showed 


that the deceased had consumed alcohol, 


He stated that the consumption of alco- 
hol results in dilation of blood vessels 
and that if a person in a drunken condi- 
tion sustained head injury, haematoma 
might occur because of dilation of blood 
vessels. 
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‘with the knowledge that 
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3. Thus the evidence of ‘the doctor 
Shows. that thera were three contused 
lacerated wounds on the head, two of 
which were on the. frontal and fronto 
parietal region of the skull. There was 
extensive subdural haematoma and, hav- 
ing regard to the location of the ‘wounds, 
haematoma was quite obviously due to 
the head injuries. All the bones of the 
right leg were broken. The opinion of the 
doctor was that death was due to shock 
and haemorrhage due to haematoma . ar‘: 
the fractures, We do not see how it makes 
any: difference that Mansur had consum- 
€d alcohol. That consumption of alcohol 
leads to dilation of blood vessels cannot 
undo the circumstance that the haema- 
foma in the present case was obviously 
because of the injuries to the head. Even 
accepting the opinion of the doctor . that 
the injuries were not sufficient in the 
ordinary course of nature to cause death, 
we are unable to see how the offence 
would only be under S. 325, LP.c. The 
injuries were-clearly of a nature likely 
to cause death. Even if the nature of the 
injuries was such that they were not suffi- 
cient in the ordinary course of nature to 
cause death, they could certainly be said 
to be the result of acts so imminently, 
dangerous that it must, in all probability, 
Cause death or such bodily injury as is 
likely to cause death, so as to fall within 


the fourth limb of S. 300: We are not here 
concerned with the question whether the 
acts' of the accused resulting in the inju- 
ries received by the deceased fall within 


-the fourth. limb of S. 300 as there is no 


appeal by the State to this Court. It‘ ca“ 
however, be said, without any hesitation; 


that the acts of the appellants resulting. 


in the injuries to the deceased were done 
they would 
cause.such bodily injury as was likely ^: 


‘cause death. The High Court was not in 


error in convicting the appellants under 
S.304 Part I read -with S. 34. We do no? 
consider the, sentences excessive, The 
appeal is, therefore, dismissed. l i 


Appeal dismissed, 


